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IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 94 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act limiting civil liability for certain activ-

ities of the Alaska National Guard."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 26.05 is amended by adding a new section to read:

Sec. 26.05.145. IMMUNITY FROM CIVIL LIABILITY. The state, an
employee or representative of the state, and an individual member of
the Alaska National Guard are not civilly liable for damages arising
from Alaska National Guard activities of a member of the Alaska
National Guard while acting as an employee of the government. In this
section, "employee of the government" has the meaning given in

28 U.S.C. 2671 (Federal Tort Claims Act).
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Service Afloit, Inc.. Howard Henry, Inc. v. U.S
1973. 353 F.Supp. 685. 70 Cust.Ct. . ARD.

Since appellant, the only plaintiff in the entire
litigation, did not contend it has not had proper
notice of call for hearing or that it received timely
a copy or the judgment order or dismissal under
Rule 23(h) of the Customs Court, and since the
filing or the motion for rehearing was untimely
according to this section, the trial court properly
denied the rehearing and no appeal lies from such
denial. A. W. Fenton Co. v. US, 1966, 53
CCPA ®B.

Vacation of a judgment of dismissal for failure
to prosecute under U.S. Court of International
Trade Rule 86 was denied for noncomplience with
this section and Rule 60(h) when motion was
made about five months from date of entry of
order of dismissal without foreclosing the bringing
of on independent equitable action under section
1585 of this title and Rule 60(b). Delwilh Inter-
national, Ltd. v. US,, 1981, 2 CIT 14

2, Delivery of motion

Mailing of a motion for rehearing or otherwise
placing same in the course of delivery to its
intended recipient does not constitute the making
thereof until delivered to the official designated to
receive same for the purpose intended, motion is
not made within this contemplation of this section
until filed with the clerk. Minkap of California,
Inc. v. U.3,, 1967, 55 CCPA I.

3. Grant

Upon plaintiffs motion for rehearing, the previ-
ous decision and judgment wu vacated and set
aside; however, plaintiffs request to adduce addi-
tional limited proof of its alleged status as a
selected purchaser was denied. Magnesium Elek-
Iron, Inc. v. US,, 1970, 65 Cust.Ct. 762, R.D.
11730.

IV. § 402(29)(G), Nov. 8, 1984, 98 Stat

U.S. Steel Corp. v. U.S., 1983, 578 F.Supp. 414, 6
C.I.T. 225, 240.

Findings of fact and conclusions of Isw were
made by the United Slates Customs Court pursu-
ant to an order entered in the United States Court
of Customs and .Patent Appeals on June 7, 1978
directing the Customs Court U jtiy proceedings
in Airco, Inc. v. Court No. 76-3-00643, in which
Airco bid appealed from refusal of the Secretary
of the Treasury to impose countervailing duties on
certain imports from the Union of South Africa,
pending a dec' ‘on in Appeal No. 78-10; and to
aupplement the record for the appeal by making
findinga of fact and conclusions of Isw in support
of orders of the Customs Court entered on De-
cember 14, 1977 and February 28, 1978. In the
Matter of N.C. Trading Company, Inc. v. US,
1978, 80 Cust.Ct. 258, C.R.D. 78-8.

2. Collateral estoppel

A atate of facta or cause of action that hu been
reduced to a final judgment In a court of compe-
tent jurisdiction may not again be the subject of a
new litigation in the tame court, even though the
earlier adjudication may have been founded on an
erroneous view or application of the law. H. M.
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Yound Associates, Inc. v. US, 1972, 349 F.Supp.
1007. 69 Cust.Ct. 155, CD. 4388.

J Intervention

Consolidation of motions to intervene granted
even though unaccompanied with a proposed
pleading as denial would be an inappropriate eacr-

28 §2671

cis€ judicial discretion respecting C technical
but curable objection resulting in waste of judicial
lime and economy and unnecessary espenscs and
in view of intent of Congress that dumping review
proceedings be handled eapcdiliously and with
preference over other matters. Zenith Radio
Corp. v. US.. 1981, 2 CIT 141.

CHAPTER 171—TORT CLAIMS PROCEDURE

e
2672, Adminislralivc adjustment of claims
1966 Amendment.  Pub.L. 89-506, § 9(b), July

18, 1966, 80 Slat. 30, substituted "claims" for
"claims of 52,500 or less" in item 2672.

8 2671 Definitions

As used in this chapter and sections 1346(b) and 2401(b) of this title, the term
"Federal agency" includes the executive departments, the military departments,
independent establishments of the United States, and corporations primarily acting
as instrumentalities or agencies of the United States, but does not include any

contractor with the United States.

"Employee of the government" includes officers or employees of any federal agency,
members of the military or naval forces of the United States, members of the
National Guard while engaged in training or duty under section 316,602, 603,504, or
505 of title 32, and persons acting on behalf of a federal agency in an official
capacity, temporarily or permanently in the service of the United States, whether

with or without compensation.

"Acting within the soope of his office or employment”, in the case of a member of
the military or naval forces of the United States or a member of the National Guard
as defined in section 101(3) of title 32, means acting in line of duty.

(As amended July 18,19G6, Pub.L. 89-506, 5 8, 80 Stat 307; Dec. 29,1981, Pub.L 97-124, § 1,

95 SUL 1666.)

1981 Amendment. Pub.L 97-124 sdded
"members of the Nalionsl Guard while engaged in
training or duty under section 316, 502, 503, 504,
or 505 of title 32, in the definition of “Employee
of the government” and "or a member of the
National Guard as defined in section 101(3) of
title 32" in the definition of "Acting within the
scope of his office or employment".

1966 Amendmeal Pub.L 89-506 expanded
the definition of “Federal agency" to Include mili-
Ury departments.

Effective Date of 1981 Amendment Amend-
ment by Pub.L 97-124 applicable only with re-
spect to claims arising on or after Dec. 29. 1981,
see section 4 of Pub.L. 97-124, act out as a note
under section 1089 of Title 10, Armed Force,.

Effective Date of 1966 Amendment. Amend-
ment of section by Pub.L. 89-506 applicable to
claims accruing sis months or more after July 18
1966, see section 10 of Pub.L. 89-506, set out as a
note under section 2672 of this title.

Legislative HUtory: For legislative bistory and
purpose of Pub.L 89-506, see 1966 U.S. Code
Cong, and Adm. News, p. 2515. See, also, Pub.L.
97-124, 1981 U.S. Code Cong, and Adm. News,
p. 2692.

Crou References -

Atomic weapons testing program, contractor
liability for injury or death due to radiation expo-

sure, application to, see section 2212 of Title 42,
The Public Health and Welfare.

Secretary of the Interior, volunteers contribu-
ting services in connection with management, pro-
tection, development, acquisition, and conveying
of public lands, tec section 1737 of Title 43,
Public Lands.

Settlement of claims for damages caused by
Federal Bureau of Investigition thst msy not be
settled under this chapter, tee section 3724 of
Title 31, Money and Finance.

Settlement of small claims for privately owned
property damage or loss that msy not be settled
under this chapler, see section 3723 of Title 31,
Money snd Finsnce.

Federal Practice and Procedure

Commencement of third-party action by de-
fendant in tort action, sec Wright & Miller; Civil
J 2376.

Consolidation of tort actions, sec Wright &
Miller; Civil 88 2382, 2384.

Dismissal of tort actions, sec Wright Ic Miller:
Civil § 2372.

Excuse for lack of prosecution of tort actions,
see Wright & Miller: Civil $ 2370.

Impleading government employees, sec Wright
i Miller: Civil 5 1447.

Joinder of individuals as codefrndanu with
United Slates, see Wright & Miller: Civil § 1658.

Jury trial of thitd-pirty claim by United States
in tort actions, sec Wright &Miller: Civil } 2315.



VIEVMORANDUM otate of Alaska

TO: Chris Christensen DATE: February 24, 1989
" Legislative Aide
Seiiate Judiciary Committee FILE NO.: SB94-~3
HRU: TELEPHONE NO.: 465-4600
4l ’ SUBJECT: Suggested language
11 Tr-ACl change to SB94

Fnrvu- J f Morrison, Director
1' Administrative & Support

services Division
Department of M ilitary &
Veterans A ffairs

In the Senate Judiciary Canmittee meeting held on February 23, Senator
Falks requested that we work together to develop a language change to
SB94 which would remove specific reference to federal statutes from the
text of the b ill. The language that was originally submitted in SB94
was patterned after the language enacted by the states of California
and ldaho. The State of Washington has enacted language which may be
more to the liking of the Committee, as follows:

IMMUNITY FROM TORT LIABILITY. Neither the State of Alaska, its
officers, employees, or agents, nor any member of the m ilitia may
be held liable in any civil action for damages arising out of any
of the activities of the military forces of the State of Alaska
w hile engaged in activities during which the officers, employees,
agents, or members are considered employees of the federal
government under the federal tort claims act, 26 U.S.C. Sec 2671

et seq.
The above language s till contains a reference to the location in
federaJ statutes of the federal tort claims act. In order to avoid the
b ill creating a blanket immunity for all acts of the Alaska National

Guard, or from being overly vague, we believe that some degree of
specificity regarding federal law is inescapable. This has not
presented a problem for other states, and hopefully would not present a
problem for th\e Judiciary Committee.

It is probably worth noting that the references to duty status in the
original version of SB94 (i.e. 32 U.S.C. 316, 502, 503, 504, and 505)
have existed in federal statutes essentially unchanged since 1916. The
likelihood-of any change in these references is fe lt to be virtually

negligible. Any change in these statuses would constitute a
fundamental change in the way the National Guard operates in every
state.

In the event that the Committee s till wishes to expunge from Alaska

Statutes any reference to federal law, by ending the suggested language
just before the reference, we would request that there be a letter of
intent to specify the (current) legal reference for the federal tort
claims act, and the (current) legal references for the duty status of
N ational Guard activities covered under the federal tort claims

act— i.e. 32 U.S.C. 316, 502, 503, 504, and 505.

We look forward to meeting with the Committee next Tuesday.
cc: Major Gary Bowen, Staff Judge Advocate, DMVA

Art Peterson, Department of Law
Shari Kochman, Governor's legislative O ffice
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idministrative & Support
Services Division

P.O. Box L

Juneau, AK 99811

January 31, 1989

The Honorable Jan Faiks

Chairman, Senate Judiciary Committee
Alaska State legislature

P.O. Box V

Juneau, AK 99811

Dear Senator Faiks,

This letter is to request that you schedule a hearing on SB94 in the Senate
Judiciary Committee.

Senate B ill 94, introduced by the Governor, lim its the lia b ility of the State
of Alaska when National Guard members are involved in federally-mandated guard
activities. This b ill was heard in the Senate State A ffairs Committee and

received four "do pass" recommendations.

I am enclosing pertinent backup information concerning this b ill. Please
contact me if you need any additional information.

Sincerely,

mfl/ffl A Iltw w z a
Jprr Morrison, Director
Administrative and Support Services
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Administrative & Support
Services Division

P.O. Box L

Juneau, AK 99811

January 19, 1989

Hie Honorable Pat Pourchot

Chairman, Senate State A ffairs Committee
Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Senator Pourchot,

lhank you for scheduling a hearing for SB 94 in your committee. This b ill,
introduced by the Governor, protects the State from lia bility when members of
the Alaska National Guard are acting under federally-mandated training.

This b ill was introduced in the Fifteenth legislature as SB 91, in virtually
the same language as it now reads. Enclosed is a copy of SB 91 as it was
introduced two years ago. SB 91 passed the Senate by a vote of 17-2 on April
2, 1987. In the House, it was referred out of the State Affairs Committee on
April 17, 1987 with a report of 3 "do pass” and 2 "no recommendation." |t
remained in the House Judiciary Committee until the end of the Fifteenth
Legislature.

Hie Staff Judge Advocate of the Alaska National Guard, itajor Gary Bowen, sent
a letter, dated March 18, 1988, to the Chairman of the House Judiciary
Committee:, concerning SB 91. A copy of that letter is enclosed for your
nformation, as the reasons for our support of this b ill have not changed.
Please let me know if there is any additional information you need concerning
SB 94.

Sincerely,

cc: Major Gary Bowen, Staff Judge Advocate, EMVA
Bob Evans,, Deputy Chief of Staff, Governor's O ffice
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DEPARTMENTS OF THE ARMY AND THE AIR FORCE

HBADQUARTBRS, ALASKA NATIONAL GUARD
OFFICE OF THE STAFF JUDG8 ADVOCATE
3001 "C" UIRCCL. SUTE Q30

ANCHORAGE, ALASKA 00303-0980
1007) 249-1373 + 1AV) 317-820-1373

18 March 1988

John Sund

House of Representatives
Post Office Box V
Juneau, Alaska 98111

Subjects Senate Bill 91
Dear Representative Sund:

On behalf of the Adjutant General, the Alaska National Guard, and the
Department of Military and Veterans Affairs | write to express interest
in seeing Senate Bill 91 positively endorsed by the House Judiciary
Committee. The bill is the product of the cumulative experience of many
states. Alaska is one of the few states that to date has not enacted
protective legislation to insure that the state is not held liable in
tort for federally mandated trainingof the National Guard.

I

In order to appreciate the National Guard perspective on this matter,
some background may be in order. In the early 1970s the President and
Congress of the United States determined that the National Guard should
becore a more integral ar *"n.ctioning part of our national defense
forces. Therefore, in the decade, Alaska National Guard units have
intensified the complexif frequency of their military training with
active duty units of t my, the Air Force, as well a the other
services.

Then in 1981 Congr Jnded the Federal Tort Claims Act to permit
suits against the WUit: aces for injuries or damage resulting from
National Guard training, atil that time, persons who were injured
because of National Guart vities had no recourse against the federal
government and could seek "“ress only against the state military
department concerned or agai. he individual Guardsperson. Congress so

acted because nearly all ot etraining conducted by National Guard
units today is done in accc. ince with procedures, programs, and
direction issued by the United Sv tes Department of Defense through both
Army and Air Force operational commands. Since the United States funds
approximately 95% of all National Guard activities, it is appropriate
that the United States should assume financial responsibility for thi3
often hazardous training.

After the 1981 amendment to the Federal Tort Claims Act, a number of
states amended their laws toprovide that the state would not be liable
for National Guard trainingaccidents when the training or duty is being
conducted pursuant to federal statutory requirements or authorization.
As noted above, Alaska has not responded tc this change in federal law.



Often the 1impetus for such remedial legislation is not provided until a
law suit demonstrates the need to respond. A case in point is the recent
experience of the State of Washington.

In 1983, while conducting weekend training at Fort Lewis, a
Washington National Guard unit was involved in an accident which resulted
in the death of 2 soldiers, and the injury of 4 others who were assigned
at Fort Lewis. Those individuals or their estates sued the state of
Washington alleging negligence. The state moved to dismiss the suit on
grounds that the state of Washington ought not to bear the cost and
trauma of defending suits arising out of national defense training
Emnsley v. State, 106Wn.2d 474).

Ultimately, the Washington Supreme Court rejected the appeal and held
there was no bar in Washington to the suit. The concurring judges noted
that this legislative omission "should be corrected by the
Legislature.” The Washington legislature at the urging of the Washington
National Guard and with the consent of the Washington Trial Lawyers
Association followed the judicial suggestion and adopted the following
statutory language:

"Neither the state of Washington, its officers,
employees, or agents nor any member of the militia may
be held liable in any civil action for damages arising
out of any of the activities of the military forces of
the state of Washington while engaged in activities
during which the officers, employees, agents, or
members are considered employees of the federal
government under the federal tort claims act, 26
U.S.C. Sec. 2671 et seq.”

California has also recently addresses this issue. Section 816 of the
California Government Code states:

“A public entity is not liable for injury arising out

of any activity conducted by a member of the

California National Guard pursuant to Section 316,

502, 503, 504, or 505 of Title 3 of the United States

Code and compensated pursuant to the Federal Tort

Claims Act.

It is the intent of the Legislature, in enacting this
section, to conform state law regarding liability for
activities of the National Guard to federal law as
expressed in Public Law 97-124.

(Added by Stats.1982, c.616,p. 2600, s 1.)"

Idaho has recently adopted a statute similar in language to Senate Bill
91. Although worded somewhat differently, these statutory enactments
from sister states reflect their public policy, to wit, to immunize the
State in cases where the federal government has agreed to be responsive
in damages under the Federal Tort Claims Act (FTCA). By adopting Senate
Bill 91 Alaska would be following the lead of other western/northwestern
states iIn asserting immunity from federally mandated training of the
National Guard.



The National Guard operates in one of three duty statuses. It may be
called to active federal service by the President in which case the Guard
isrerged with the  active forces. The tortscommitted by active duty
soldiers incident to their employment as soldiers of the United States is
compensated under the FTCA. Another status is that of state active duty
where the Governor calls members of the National Guard to state active
duty under AS 26.05.070. Torts which occur incident to this duty status
subject the state to tort liability. SB 91 would not affect the
liability of the State of Alaska during periods of state active duty. AS
*26.05.140 immunizes officers and enlisted members of the militia for acts
done in an official capacity. AS 26.05.150 immunizes commander of the
militia for exercises iIn judgement. The most common status of the
National Guard 1is that in which the National Guard participates in
reserve component training under Title 32 United States Code (USC).
Although this is a Tederally paid and federally mandated training
function, 1t is often referred to as "'state status'. The state status
refers to the fact that the Adjutant General who is appointed by the
Governor, is in command of the National Guard during training under Title
32 USC. It is this concept of state status that potentially exposes the
Stateof Alaska to liability for training mandated by federal
authorities. Under the Federal Constitutional scheme the discretionary
power to determine Che training necessary for the militias of the various
states is vested iIn the Congress. The operational authority has been
vested iIn the states. Article 1, Section 8 of the U.S. Constitution
provides that the Congress shall have power... :

To provide for organizing, arming, and disciplining
the militia and for governing such partof them as may
be employed in the service of theUnited States,
reserving to the states respectively the appointment
of the officers and the authority of training the
militiaaccording to the discipline prescribed by
Congress. ..

Congress has mandated that the discipline, including training of the
National Guard conform to that of the active components of the Army and
Air Force. 32 USC 501 (@)- Although the Governor is the commander and
chief during these periods of training, the failure to conduct the
training as prescribed by federal authorities could result in the loss of
federal recognition and the federal Tunding which goes with that
recognition. Since it is unlikely that the Governor would ever refuse to
conduct the Tederally mandated National Guard training during service
under Title 32 USC, the potential for exposure is great notwithstanding
that the Governor hasvirtually no discretion over the type and manner of
training. Under these circumstances It seems inappropriate that the
State of Alaska should be responsible for any personal injury or property
damage which occurs incident to this training.

In the 1981 Amendments to the FTCA Congress determined that federal
government responsibility for personal injury or property damage incident
to National Guard training should be coextensive with that for the Amy
and the Air Force Reserve. Since there is no state responsibility for
Army or Air Force, Reserve training, it seems appropriate that the state
should assert immunity. The United States has waived sovereign immunity
under the FTCA and has consented to be responsible in damages just as



though it were a private citizen. The law to bo applied is the law of
the situs of the injury. In other words, an Alaskan injured incident to
National Guard training would have a remedy against the United States ard
the aoplicable tort law 1is that of Alaska. | understand that there is
some .“prehension iIn the House Judiciary Committee that Senate Bill 91
would leave Alaskans without a remedy in the event of personal injury or
property damage which inci/ired incident to National Guard training. This
is not so. Alaskans injured incident to National Guard training do have
a remedy and that remedy 1is against the federal authority who has
directed the training.

One final matter which should be mentioned. The question has been
raised concei ng why someone would sue the State of Alaska if the
federal gowe. ..mert will respond in damages. The answer may be found in
Alaska"s collateral source rule. As an attorney you understand that the
collateral source rule means that settlement by one tort feasor is not a
set off against other tort feasors. Therefore, assuming that someone
were to obtain a settlement from the United States under FTCA or even
achieve  judgement, there would be no prohibition against then
re-litigating those issues vis a vis the State of Alaska. Without
passage of Senate Bill 91 it would be possible for anyone injured by
National Guard Training to pursue both a federal and state remedy and
achieve a double recoveryl

i
Alaska > Air National Guard deployments outside the state of Alaska are
not unusual. Often these deployments are overseas. As this letter was
being composed, elements of the Alaska Air National Guard were in Panama.
Personal injury and property damage incident to military operation
overseas (outside the United States) are subject to the Military Claims
Act. Damage incident to military operations inside the United States or
its" territories are subject to the FTCA.

Notwithstanding these federal remedies, without Senate Bill 91,
claims could be prosecuted against the U.S. under the FTCA and against
the State of Alaska. It is not clear that the public policy of Alaska
should be that the whole world has a cause of action against the state
for damages  occurring incident to training ordered by federal
authorities.

I hope the. foregoing explains why the National Guard and the
Department of Military andVeterans Affairs believes that this bill is in
the best interest of the state and in the best interest of the whole body
politic of the State of Alaska. The bill would not leave residents of
the State of Alaska remediless iIn the event of torts perpetrated by the
Alaska National Guard. The FTCA gives them a remedy under the laws of the
State of Alaska.

If this letter raises additional questions or if v would like
further explanation about the matters contained herein, piease do not
hesitate to ask. I would be happy to arrange a meeting with National
Guard attorneys if such would be of assistance to you. Additionally, |
can arrange for a meeting with the active Army and Air Force Judge
Advocates who can explain how the FTCA works to remedy personal injury or



rf5

property damage incident to training and operation of the armed forces of
the United States. On behalf of the Department of Military and Veterans
Affairs | earnestly solicit your support for this bill and request that
it be favorably endorsed by vhe House Judiciary Committee.

FOR THE ADJUTANT GENERAL
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Territory, Puerto Rico, the Canal Zone, and the District of Columbia. The
Secretary of the Air Force shall detail commissioned officers of the Regular
Air Force to duty with the Air National Guard of each State and
Territory, Puerto Rico, the Canai Zone, and the District of Columbia.
With the permission of the President, an officer so detailed may accept a
commission in the Army National Guard or the Air National Guard, as
the case may be, terminable in the President’s discretion, without prejudic-
ing his rank and without vacating his regular appointment.

(b) The Secretary of the Army may detail enlisted members of the Regular
Army for duty with the Army National Guard of each State and Territory,
Puerto Rico, the Canal Zone, and the District of Columbia. The Secretary
of the Air Force may detail enlisted members of the Regular Air Force for
duty with the Air National Guard of each State and Territory, Puerto
Rico, the Canal Zone, and the District of Columbia.

(Aug. 10, 1956, ch 1041, § 2, 70A Stat. 604.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prior law and revision:

Revised Section Source (US. Code) Source (Statutes at Large)
315(a) i 32:68 (less 2d sentence). June 3. 1916, ch 134,

32:69. § 100, 39 Slav. 208.
315(b) e 32:68 (2d sentenre).

In subscc. (a), 32 USC 8§68 (last sentence) is omitted as surplusage,
since positive provisions relating to the assignment or detail of retired
officers to that duty are covered by 10 USCS § 3504(a) or 8504(a). The
words “of the active list”, in 32:68, are omitted for the same reason.
The words “so detailed” are substituted for the words "detailed under
section 68 of this title", in 32 USC §69. The words “relative or lineal",
in 32 USC 8§69, are omitted as surplusage.

CROSS REFERENCES

Details of regular and reserve components for instruction of reserve compo-
nents, 10 USCS § 715.

Assignments of regular or reserve officers to duty in National Guard Bureau,
10 USCS 88 3541 and 8541.

8§ 316. Detail of members of Army National Guard for rifle instruc-
tion of civilians

The President may detail officers and noncommissioned officers of the
Army National Guard to duty as instructors at rifle ranges for the training
of civilians in the use of military arms.

(Aug. 10, 1956, ch 1041, §2, 70A Stat. 605
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Compensation for disablement during training, 32 USCS 88318 and 319.
When Secretary of Army or Secretary of Air Force may require hospitaliza-
tion for injuries received in training, 32 USCS § 320.

Death gratuity for death in training, 32 USCS § 321.

Liability of National Guard medical personnel for malpractice occurring
during training exercise to be paid by United States, 32 USCS § 334.
Payment of claims for property damage or personal injury resulting from
training exercises, 32 USCS § 715.

Training duty compensation of members of National Guard, 37 U3CS § 301
Active duty for training, 38 USCS § 101(22).

Inactive duty training, 38 USCS § 101(23).

INTERPRETIVE NOTES AND DECISIONS

Because there was but grant of authority to zations of states and territories under auspices
stale for participation in training offered and and by use of federal facilities, national guards-
afforded by federal government and because no man was in service of state during period of
burden was impressed upon or power granted to training. Lind v Nebraska Nat. Guard (1944)

federal government in this connection beyot.d 144 Neb 122, 12 NW2d 652, 150 ALR 1449
provision for training of National Guard organi-

§502. Required drills and field exercises

(a) Under regulations to be prescribed by the Secretary of the Aany or the
Secretary of the Air Force, as the case may be, each company, battery,
squadron, and detachment of the National Guard, unless excused by the
Secretary concerned, shall—
(1) assemble for drill and instruction, including indoor target practice, at
least 48 times each year; and
(2) Participate in training at encampments, maneuvers, outdoor target
practice, or other exercises, at least 15 days each year.

However, no member of such unit who has served on active duty for one
year or longer shall be required to participate in such training if the first
day of such training period falls during the last one hundred and twenty
days of his required membership in the National Guard.

(b) An assembly for drill and instruction may consist of a single ordered
formation of a company, battery, squadron, or detachment, or, when
authorized by the Secretary concerned, a series of ordered formations of
parts of those organizations. However, to have a series of formations
credited as an assembly for drill and instruction, all parts of the unit must
be included in the series within 30 consecutive days.

(c) The total attendance at the series of formations constituting an
assembly shall be counted as the attendance at that assembly for the
required period. No member may be counted more than once or receive
credit for more than one required period of attendance, regardless of the
number of formations that he attends during the series constituting the
assembly for the required period.
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(d) No organization may receive credit for an assembly for drill or indoor
target practice unless—
(1) the number of members "resent equals or exceeds the minimum
number prescribed by the President;
(2) the period of military duty or instruction for which a member is
credited is at least one and one-half hours; and
(3) the training is of the type prescribed by the Secretary concerned.

(e) An appropriately rated member of the National Guard who performs
an aerial flight under competent orders may receive credit for attending
drill ,or the purposes of this section, if the flight prevented him from
attending a regularly scheduled drill.

(f) Under regulations to be prescribed by the Secretary of the Army or
Secretary of the Air Force, as the case may be, a member of the National
Guard may—

(1) without his consent, but with the pay and allowances provided by

law; or

(2) with his consent, either with or without pay and allowances;

be ordered to perform training or other duty in addition to that prescribed
under subsection (a). Duty without pay shall be considered for all purposes
as if it were duty with pay.

(Aug. 10, 1956, ch 1041, 82, 70A Stat. 610; Oct. 3, 1964, P. L. 88-621,
8 1(1), 78 Stat. 999; Dec. 1, 1967, P. L. 90-168, 84, 81 Stat. 526; Nov. 17,
1971, P. L. 92-156, Title 111, § 303(b), 85 Stat. 425.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prior law and revision:

Revised Section Source (US Code) Source (Statutes at Large)
502(8) i 32:62 (1st sentence, less June 3, 1916, ch 134,
proviso). § 92; restated June 3,
502(D) e 32:62 (proviso of 1st 1924, ch 244, § 2; re-
sentence). stated Oct. 14, 1940,
502(C) v 32:62 (last sentence, less ch 875, §2, 54 Stat.
1st, 2d, and 3d provi- 1135; Mar. 25, 1948,
S0S). ch 157, § 5(a), 62 Stat.
502(d) e 32:62 (1st proviso of last 90.
sentence).
502(€) e 32:62 (2d end 3d provi-

sos of last sentence).

In subsec. (a), the words “including target practice™ and "such com-
pany, troop, battery, or detachment shall have been . . . from partici-
pation in any part thereof” are omitted as surplusage.

In subsec. (a) and (b), the word "troop" is omitted as obsolete.

In subsec. (b), the words "parts of those organizations” are substituted
for the words “subdivisions or parts thereof’. The words "but in the

latter case”, "of subdivisions or groups”, "comprehend”, and "the time
limit of” are omitted as surplusage.
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In subsec. (c), the word "member” is substituted for the words "officer,
warrant officer, or enlisted man". The words "series of formations" are
substituted for the words "separate consecutive formations announced”.
The words "regardless of the number of formations that he attends
during the series” are substituted for the words "even though he may
have attended more than one of the formations". The words “sum",
“actual military”, and “of time” are omitted as surplusage. 32 USC
8 62 (4th proviso of last sentence) is omitted as superseded by 10 USCS
86383 32 USC 8§62 (last proviso of last sentence) is omitted as
superseded by section 501(b) of the Career Compensation Act of 1949,
63 Stat. 826 (37 USC 8§ 301(b)).

In subsec. (d), the word “members” is substituted for the words
"officers and enlisted men”. The words “for which a member is
credited” are substituted for the words “participated in by each officer
and enlisted man at each assembly at which he shall be credited as
having been present”. The words “for duty at such assembly”, “actu-
al”, and “character of’ are omitted as suiplusage.

In subsec. (e), the word “member” is substituted for the words *“officer
or enlisted man”. The words “Air Corps . . . assigned to an Air Corps
unit thereof, or ... an officer or enlisted man of the Medical Depart-
ment of the said National Guard regularly attached to an Air Corps
unit of the National Guard by appropriate authority” are omitted,
since the revised subsection applies only to members who perform
flights under competent orders and who are thereby prevented from
attending a regular drill.

Amendments:
1964. Act Oct. 3, 1964 added subscc. (f).

1967. Act Dec. 1, 1967 (effective on the first day of the first calendar
month following 12/1/67, as provided by 8§ 7 of such Act), in subsec.
(b), substituted “However, to have a series of formations credited as an
assembly for drill and instruction, all parts of the unit must be included
in the senes within 30 consecutive days.” for "However, to have a
series of formations credited as an assembly for drill and instruction,
all parts of the unit must be included in the series within seven
consecutive days of the same calendar month.".

1971. Act Nov. 17, 1971, in subsec. (a), added the concluding sentence.
CROSS REFERENCES

National G uard

Restoration of government employees to previous positions after being
ordered to active duty or to duty under 32 USCS § 502, 5 USCS § 3551.
Compensation for disablement during training, 32 USCS 8§ 318, 319.
Hospitalization for persons sustaining injuries in training, 32 USCS § 320.
Death gratuity for death incurred in training, 32 USCS § 321.

Liability of National Guard medical personnel for malpractice occurring
during training exercise to b'- paid by United States, 32 USCS § 334.
Payment of claims for property damage or personal injury resulting from

training exercises, 32 USCS § 715.

This section is referred to in 5 USCS 88§ 3551, 5517, 6323; 10 USCS 8§ 268,
701, 1208, 1332, 1333, 3571, 3686, 8571, 8686; 32 USCS §§ 318, 320, 321,
334, 715; 37 USCS § 204; 38 USCS §§ 101, 765, 2024; 50 USCS Appx § 456.
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Training 32 USCS §503

INTERPRETIVE NOTES AND DECISIONS

Ii jured party was not merely member of Na- activities, in which he was involved at time of
tional Guard of Rhode Island but also member his injury. Coletta v United States (1969, DC
of Armed Forces of United States since party RI1) 300 F Supp 19.

was itjured while at army, base for weekend In the case of full time duty performed under
firing exercises for purpose of annual qualifica- 32 USCS §502(0, full active duty pay and
tion in firing M-I rifle and since injured party allowances are authorized. Kentucky Nat. Guard

fell into definition of Army National Guard
under 32 USCS § 101 and was required under 32 v Bayles (1976, Ky) 535 Sw2d 234.

USCS 8502 to participate in certain training

§ 503. Participation in field exercises

(@) Under such regulations as the President may prescribe, the Secretary of
the Army and the Secretary of the Air Force, as the case may be, may
provide for the participation of the National Guard in encampments,
maneuvers, outdoor target practice, or other exercises for field or coast-
dcfense instruction, independently of or in conjunction with the Army or
the Air Force, or both.

(b) Amounts necessary for the pay, subsistence, transportation, and other
proper expenses of 2ny part of the National Guard of a State or Territory,
Puerto Rico, the Canal Zone, or the District of Columbia participating in
an exercise under subsection (a) may be set aside from funds allocated to it
from appropriations for field or coast-defense instruction.

(c) Members of the N tional Guard participating in an exercise under
subsection (a) may, after being mustered, be paid for the period beginning
with the date of leaving home and ending with the date of return, as
determined in advance. If otherwise correct, such a payment passes to the
credit of the disbursing officer.

(Aug. 10, 1956, ch 1041, 82, 70A Stat. 610.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Prior law and revision:

Revised Section Source 'US. Cock) Source (Statutes at Largg)

503(a) 32:63 (Ist 56 words). June 3, 1916, ch 134,

503(b) 32:63 (less 1st 56 words). 88 94 (less last 43

SY0RCT (o) PR 32:158. words after semico-
lon), 98, 39 Stat. 206,
207.

In subsec. (a), the words “the whole or any part” and "any part of
are omitted as surplusage. The word “Army" is substituted for the
words “Regular Army”, since the Army is the category that partici-
pates in the exercises, and the Regular Army is a personnel category
only. Similarly, the words “Air Force" are used instead of the words
"Regular Air Force".

In subsec. (b), the words "Amounts necessary" are substituted for the
words “such portion of said funds as may be necessary”. The words
"participating in an exercise under subsection (a)” are substituted for
the words "as shall participate in such encampments, maneuvers, or
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other exercises, including outdoor target practice, for field and coast-
defense instruction”. The words "allocated to it from appropriations for
field or coast-defense instruction™ are substituted for the words “appro-
priated for that purpose and allocated to any State, Territo”®, or the
District of Columbia”.

In subsec. (c), the words “Members of the National Guard participat-
ing in an exercise under subsection (a)" are substituted for the words
"When any portion of the National Guard shall participate in encamp-
ments, maneuvers, or other exercises, including outdoor target practice,
for field or coast-defense instruction, under the provisions of this title".
The words "duly”, “at any time", "rendezvous”, "both dates inclu-
sive”, and “making the same™ are omitted as surplusage.

CROSS REFERENCES

Restoration of government employees to previous positions after being

ordered to active duty or to duty under 32 USCS § 503, 5 USCS § 3551.
Compensation for disablement during training, 32 USCS 8§ 318, 319.
Hospitalization for persons sustaining injuries in training, 32 USCS § 320.
Death gratuity for death incurred in training, 32 USCS § 321.

Liability of National Guard medical personnel for malpractice occurring

during training exercise to be paid by United States, 32 USCS § 334.

Payment of claims for property damage or personal injury resulting from

training exercises, 32 USCS § 715.

Training duty compensation of members of National Guard, 37 USCS

88232, 301.

Regulations affecting pay and allowances of military personnel, 37 USCS

§ 324.

This section is referred to in 5 USCS 88 3551, 6323: 10 USCS 88701, 1208,
1332, 1333, 3571, 3686, 8571, 8686; 32 USCS §8§ 318, 319, 320, 321, 334,

715, 37 USCS §204; 38 USCS 88§ 101, 765, 2024.

INTERPRETIVE NOTES AND DECISIONS

When called for tnining by governor through of Slate National Guard. Lind v Nebraska Nat.
order of Adjutant General under 32 USCS § 503, Guard (1944) 144 Neb 122, 12 NW2d 652. 150

enlisted member of National Guard is in service ALR 1449,

§ 504. National Guard schools and small arms competitions

(a) Under regulations to be prescribed by the Secretary of the Army or
Secretary of the Air Force, as the case may be, members of the National

Guard may—

(1) attend schools conducted by the Army or the Air Force, as

appropriate;
(2) conduct or attend schools conducted by the National Guard; or
(3) participate in small arms competitions.
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(b) Activities authorized under subsection (a) for members of the National
Guard of a State or territory, Puerto Rico, the Canal Zone, or the District
of Columbia may be held inside or outside its boundaries.

(Aug. 10, 1956, ch 1041, 82, 70A Stat. 611; Oct. 3, 1964, P. L. 88-621,
§ 1(2), 78 Stat. 999.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Prior law and revision:

Revised Section Source (US. Code) Source (Statutes at Large)
504(a).ccceierireries o 32:64 (1st sentence). June 3. 1916, ch 134,
504(b) . - 32:64 (less Ist sentence). 8§97 (less last sen-

tence); restated May
28, 1926, ch 417, §2
(less last sentence), 44
Stat. 674.

In subsec. (a), the word “members” is substituted for the words
“officers, warrant officers, and enlisted men". The words “for the
purpose” and “for that purpose” are omitted as surplusage.

In subsec. (b), the words "Assemblies under subsection (a)” are
substituted for the words “such assemblages”. The words “for members
of the National Guard of a State or Territory, Puerto Rico, the Canal
Zone, or the District of Columbia . . . inside or outside of its
boundaries” are substituted for the words "either within or without the
State, Territory, or District of Columbia, to which the members of the
National Guard designated to attend them shall belong”.

Amendments:
1964. Act Oct. 3, 1964 substituted this section for one which read:
“(@ Under such regulations as the President may prescribe, the
Secretary of the Army may provide for assemblies of members of the
Army National Guard—
“(1) to attend schools conducted by commissioned officers of the
Regular Army detailed by the Secretary; or
“(2) to participate in small arms competitions.
“Similarly, the Secretary of the Air Force may provide for assemblies
of members of the Air National Guard—
“(1) to attend schools conducted by commissioned officers of the
Regular Air Force detailed by the Secretary; or
“(2) to participate in small arms competition.
“(b) Assemblies under subsection (a) for members of the National
Guard of a State or Territory, Puerto Rico, the Canal Zone, or the
District of Columbia may be held inside or outside its boundaries.”.

CROSS REFERENCES

Restoration of government employees to previous positions after being
ordered to active duty or to duty under 32 USCS §504, 5 USCS § 3551.
Compensation for disablement during training, 32 USCS §8318 and 319.
Hospitalization for injuries incurred in training, 32 USCS § 320.

Death gratuity for death incurred in training, 32 USCS § 321.
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32 USCS §504

Liability of National Guard medical personnel for malpractice occurring
during training exercise to be paid by United States, 32 USCS § 334.
Payment of claims for property damage or personal injury resulting from
training exercises, 32 USCS § 715.

Th:s section i- referred to in 5 USCS 88§ 3551, 6323; 10 USCS 8§ 701, 1208,
13:2, 1333, 3571, 3686, 8571, 8686; 32 USCS §8 318, 319, 320, 321, 334,
715; 37 USCS 3204; 38 USCS 8§ 101, 765, 2024.

8 505. Army and Air Force schools and field exercises

Under such regulations as the President may prescribe and upon the
recommendation of the governor of any State or Territory, Puerto Rico, or
the Canal Zone, or of the commanding general of the National Guard of
the District of Columbia, the Secretary of the Army may authorize a
limited number of members of its Army National Guard to—
(1) attend any service school except the United States Military Acad-
emy, and to pursue a regular course of study at the school; or
(2) be attached to an organization of the branch of the Army corre-
sponding to the organization of the Army National Guard to which the
member belongs, for routine practical instruction at or near an Army
post during field training or other outdoor exercise.

Similarly, the Secretary of the Air Force may authorize a limited number

of members of the Air National Guard to—
(1) attend any service school except the United States Air Force
Academy, and to pursue a regular course of study at the school; or
(2) be attached to an organization of the Air Force corresponding to the
organization of the Air National Guard to which the member belongs,
for routine practical instruction at an air base during field training or
other outdoor exercise.

(Aug. 10, 1956, ch 1041, §2, 70A Stat. 611.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Prior law and revision;

Revised Section Source (US. Code)
505 i, , 32:65.

Source (Statutes at Large)

June 3, 1916, ch 134,
§99 (Ist 133 words);
restated Sept. 22,

1922, ch 423, §5 (1st
129 words); restated
May 28, 1926, ch 417,
§ 3 (1st 133 words), 44
Stat. 674.

The words “branch of the Army corresponding” are substituted for the
wr 's “same arm, corps, or department”, to conform to 10 USCS
88 3063 and 3064. In the second sentence, the words “organization of
the Air Force corresponding™ are substituted for the words “same arm,
corps, or department”, since the Air Force is not organized by statute
into branches, arms, corps, or departments. The word “members” is
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Training 32 USCS §506
substituted for the words "officers, warrant officers, and enlisted men".
The words “service school” are substituted for the words "military-
servicc school of the United States”. Reference to the United States Air
Force Academy is inserted to reflect its establishment by the Air Force
Academy Act (63 Stat. 47).

CROSS REFERENCES

Restoration of government employees to previous positions after being
ordered to active duty or to duty under 32 USCS § 505, 5 USCS § 3551.
Compensation for disablement during training, 32 USCS 88318 and 319.
Hospitalization of persons injured in training, 32 USCS 8§ 320.

Death gratuity for death incurred in training, 32 USCS § 321.

Liability of National Guard medical personnel for malpractice occurring
during training exercise to be paid by United States, 32 USCS § 334.
Payment of claims for property damage or personal injury resulting from
training exercises, 32 USCS § 715.

This section is referred to in 5 USCS 88§ 3551, 6323; 10 USCS 8§ 701, 1208,
1332, 1333, 3571, 3686, 8571, 8616, 8686; 32 USCS §8§ 318, 319, 320, 321,
715; 37 USCS §204; 38 USCS 8§ 101, 765, 2024.

INTERPRETIVE NOTES AND DECISIONS

t. Generally
2. Relation to other laws

1. Generally
Stale, as employer, must grant employees who

are members of Army National Guard leave of
absence to fulfill military obligation under 32
USCS 8505 to attend military training schools

Transp. (1977, ND Fla) 443 F Supp 451, alTd
(CAS Fla) 600 F2d 1070.
2. Relation to other laws

Veterans' Reemployment Rights Act (38
uscs §202, e, scq} appljes ,0 cal,cd ,Q

duty under 32 USCS §505 to attend Army
training schools and field exercises. Peel v Flo-
rida Dept, of Transp. (1977, ND Fla) 443 F

and field exercises. Peel v Florida Dept, of Supp 451, afTd (CA5 Fla) 600 F2d 1070.

8506. Assignment and detail of members of Regular Army or
Regular Air Force for instruction of National Guard

(a) The President shall assign for instruction of the National Guard such
members of the Regular Army or the Regular Air Force as he considers

necessary.

(b) The Secretary of the Army may detail members of the Regular Army
to attend an encampment, maneuver, or other exercise, for field or coast-
defense instruction of the Army National Guard. Similarly, the Secretary
of the Air Force may detail members of the Regular Air Force to attend
exercises for field or coast-defense instruction of the Air National Guard.
Members so detailed shall instruct the members of the National Guard at
the exercise, as directed by the Secretary concerned, or as requested by the
governor or commanding officer of the National Guard there assembled.

(Aug. 10, 1956, ch 1041, 8 2, 70A Stat. 611.)
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tion, k Management Division

SNATE BILL HO 94 wes referred to the Judiciary Committee.

B P
Rules Corrmrttee considered TE BILL
atln to  Amateur Rai“jo H{/?eslty %AP the
commr e  [ecomme calendar. re ort

Si
Senator  Sturguleyvski, Chair, and concurred in by genato
Kelly and Kerttula.

SNATE BILL HO 39 is on today's calendar.

B

e tf*“'estoCS’R”.‘I“??a o er ot %L%L Derato) )(A“an@"é
maaorPtg o t e commltteeyreoorrmended 8;? Tne epor
was_sighed I)é Senator Stur ulewskr Charr and concurred |n
by Senators elly and Kertfu

SNATE BILL N0 89 is on today's calendar.

INTRCDUCTION AND REFERENCE CF SENATE RESCLUTIONS

SCR.11

FNATE CONOLRRENT RESCLUNION NQ 11 by Senators Kerttula and
Szymanski,

Relating to the homeport of the MV Tustumena.

wes read the first time and referred to the Transportation
Committee.
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STATE OF ALASKA
1989 LEGISLATIVE SESSION

FISCAL NOTE

Bill Version: sB 94 (b)
Publish Date: 1/9/89

REQUEST -
Revision D a t e Agency Affected: Dept.
Title: act ""'"ting liabilities ror BRU: Alaska National Guard

activities of the Alaska National Guard

Sponsor: Kules Committee

Requestor: Governor ~

Components:

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY-89 " FY 90 FY 91 FY 92
PERSONAL SERVICES 0 0 0 0
TRAVEL 0 0 0 0
CONTRACTUAL 0 0 0 0
SUPPLIES 0 6 0 0
EQUIPMENT 0 0 0 0
LAND & STRUCTURES 0 6 0 0
GRANTS, CLAIMS 0 (50.0) (50.0 (50.0)
MISCELLANEOUS 0 0 0 0
TOTAL OPERATING 0 (50.0) (50.0 (50.0)

CAPITAL 0 0 0 o
REVENUE 0 0 0 0
FUNDING: (Thousands of Dol ars)
LINDKAL -rUNI) 0 0 0 0
FEDERAL FUNDS 0 0 0 0
OTHER 0 (50.0) (50.0 (50.0)
TOTAL 0 (50.0) (50.0 (50.0)
POSITIONS:
FULL-1IML 0 0 0 0
PART-TIME 0 0 0 0
TEMPORARY 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)
The fiscal benefit is difficult to project because

deductible has varied, also this legislation

claim s. There could, however, be rather
defense costs.

Prepared By: Donald j. Hitch”?
Division: Risk Management

Approved by Commissioner: JohrrMT Andrews
Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
O ffice of Management and Budget

Impacted Agency(ies)

Rev: 12/19/88

substantial

Phone:
D ate:

D ate:

of Military & Veterans Affairs

FY 93 FY 94
0 0
0 0
0 0
0 0
0 0
0 0
(50.0 (50.0)
0 0
(50.0 (50.0)
0 0
0 0
0 0
0 0
(50.0 (50.0)
(50.0 (50.0)
0 0
0 0

A65-2180
X -
/2
Page J of 1
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the State insurance

would apply only to future
savings in claims
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STATE OF ALASKA
1989 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST:

Revision Date: December 22, 1988

Title: An Act lim iting lia bility for
activities of the Alaska National Guard
Sponsor: _ Rules Committee

Requestor:. Governor

EXPENDITURES/REVENUES:
OPERATING FY 89

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

FY 90

(30.0)

(50.0)

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND >
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

(50.0)

ANALYSIS : (Attach aseparate page if necessary)

Passage of this b ill will
lia bility exposure of the State of Alaska.
exposure w ill be reflected by a reduction

the civil

Aeencv AlTedton »
BRU .

Components:

(Thousands of Dollars)
FY 91

(50.0)

(50.0)

in the

to 13WA by the Division of Risk Management.

BILL VERSION:
PUBLISH DATE:

SB 94
1/9/89

(&)

Military & Veterans Affairs
Alaska National Guard

orrice or tne Adjutant
General

FY 92 FY 93 FY 94

(50.0)

(50.0 So o

(50.0) (50.01  (50.0)

- © «'50.0) r.n.tu

reduce
This reduction in
insurance costs charged

Prepared by:

Division:

Jeff MnrH.gnri

A
Agency!
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

ld,, John Schaeffer

Administrative & Support Services— ETlza

~separ€merit Or Military & \ed@pdrs AFFaigd—-

---  Phone: _465=4£00—
Date: v

nnt/. e ;l/,\*.' A



