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RE:  M e d i a t i o n  P i l o t  P r o j e c t  B i l l

D e a r  S e n a t o r  F a i k s :

T h e  A l a s k a  C o u r t  S y s t e m  s u p p o r t s  p r o p o s e d  l e g i s l a t i o n  w h i c h  
w o u l d  c r e a t e  a p i l o t  p r o j e c t  I n  m e d i a t i o n  i n  A n c h o r a g e  a n d  
F a i r b a n k s .  F o r  a o n e  y e a r  p e r i o d ,  c e r t a i n  c o n t e s t e d  d o m e s t i c  
r e l a t i o n s  c a s e s  I n  A n c h o r a g e  a n d  F a i r b a n k s  w o u l d  b e  c h a n n e l l e d  
i n t o  a m e d i a t i o n  p r o g r a m  a n n e x e d  t o  t h e  c o u r t ,  r a t h e r  t h a n  o n t o  
t h e  t r a d i t i o n a l  p a t h  w h i c h  l e a d s  d i r e c t l y  t o  t h e  c o u r t r o o m  f o r  a n  
a d v e r s a r i a l  d e t e r m i n a t i o n  o f  t h e  i s s u e s  b y  a j u d g e .  A t  t h e  e n d  
o f  t h e  o n e  y e a r  p e r i o d , '  t h e  p i l o t  p r o j e c t  w i l l  b e  e v a l u a t e d .  
T h i s  e v a l u a t i o n ,  w h i c h  w i l l  e x p l o r e  t h e  p r o g r a m ' s  e f f i c i e n c y ,  
c o s t - e f f e c t i v e n e s s  a n d  l i t i g a n t  s a t i s f a c t i o n ,  w i l l  h e l p  t h e  c o u r t  
a n d  t h e  l e g i s l a t u r e  d e t e r m i n e  I f  a p e r m a n e n t  m e d i a t i o n  p r o g r a m  
w o u l d  b e  w o r t h w h i l e .

A c c o r d i n g  t o  t h e  F l e p o r t  o f  t h e  N a t i o n a l  C o n f e r e n c e  o n  
D i s p u t e  R e s o l u t i o n  a n d  t h e  S t a t e  C o u r t s  ( h e l d  i n  l a t e  1 9 8 8 ) ,  
d i s p u t e  r e s o l u t i o n  p r o c e d u r e s  s u c h  a s  m e d i a t i o n  a r e  c r e d i t e d  w i t h  
r e d u c i n g  j u d i c i a l  w o r k l o a d  a n d  c o u r t  o v e r c r o w d i n g , r e d u c i n g  
d i s p u t a n t s '  c o s t s  a n d  l o w e r i n g  b a r r i e r s  t o  t h e i r  a c c e s s  t o  
j u s t i c e ,  a n d  a c h i e v i n g  m o r e  s a t i s f a c t o r y  r e s o l u t i o n  o f  d i s p u t e s  
t h a n  i s  l i k e l y  t o  h a p p e n  f r o m  t r a d i t i o n a l  c o u r t r o o m  b a t t l e  a n d  
s e t i  e m e n t  o n  thi* c o u r t h o u s e  s t e p s .



T h e  p i l o t  p r o j e c t  h a s  r e c e i v e d  a n  e n d o r s e m e n t  f r o m  t h e  T a s k  
F o r c e  on  M e d i a t i o n  a p p o i n t e d  b y  t h e  C h i e f  J u s t i c e  I n  1 9 8 8 .  T h e  
t a s k  f o r c e  c o n s i s t s  o f  s t a t e  c o u r t  j u d g e s  a n d  j u d i c i a l  
a d m i n i s t r a t i v e  s t a f f ,  a  p r i v a t e  s e c t o r  m e d i a t o r  a n a  a p r i v a t e  
s e c t o r  a t t o r n e y .



Pilot Project In Mediation

A pilot project for mediation of domestic relations cases will be 
implemented in the court system in Anchorage and Fairbanks.

In tho Custody Investigator's offices in Anchorage and Fairbanks, 
a staff mediator will be hired. During the course of the first 
year of the project, a certain number of domestic relations cases 
(chosen in accord with established guidelines) will be referred 
to the mediators, who will attempt to resolve the disputes. 
Records will be kept on the resolution of the cases, and on the 
impressions of the parties and their attorneys about the process. 
At the end of the first year, the project will be evaluated for 
its cost-effectiveness, its efficacy and "customer satisfaction" 
:;i;h tho process.

If the program is funded for three years, the staff mediators may 
alBO develop an expanded mediation program which will utilize 
voxunteer mediators. The staff mediators will be responsible 
for recruitment, t r a i n i n g , . assignment and evaluation of the 
volunteer mediators.

The Alaska Judicial Council may be asked to monitor and evaluate 
tho pilot project.
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S 25.20.070 M a u i t a i .  a n d  D o m k n t i c  K i x a t i o n h  S 25.20.090

Awiird of ciiMtixly of child whon contest custody of ial'niit in ponnl institution, M
Is bt'tWL'un nutural parent unit step parent, AI.lt It li 7-18.
Id ALIMtli 7(i7. Propriety of aw arding jo in t custody of

Right of incarcerated mother to retain children, 17 Al.Rdth lOl.’l.

Sec. 25.20.070. T e m p o ra ry  c u s to d y  o f  the  ch ild . Unless it is 
shown to bo detrim ental to the welfare of the child, the child shall have, 
to the greatest degree practical, equal access to both parents during the 
tim e th a t the court considers an nward of custody under AS 25.20.060 
— 25.20.130. (9 6 ch 88 SLA 1982)

E d ito r’s no tes . — For legislative intent C o lla te ra l re fe ren ces . — Necessity of 
behind the 1982 change in the child notice of application for tem porary custody
custcdv law, see editor's note to AS of child, 31 ALR3d 1378.
25.20.060.

Sec. 25.20.080. M ed ia tion  of ch ild  c u s to d y  m atte r , (a) At any 
time within 30 days after a petition for child custody is filed under AS 
25.20.060 the court may order the parties to subm it to mediation, Each 
party  shall have the right to challenge peremptorily one mediator 
appointed.

(b) M ediation shall be conducted informally as a conference, or by 
telephone, or seriesj>f conferences, as determined by the mediator. The 
parties to the action and a court-appointed representative of the minor 
children shall attend.

(c) If the m ediator determ ines th a t mediation efforts are 
unsuccessful, the m ediator shall term inate mediation and notify the 
court th a t  mediation efforts have failed. The custody proceeding shall 
proceed in the usual m anner.

(d) Upon submission of the parties to mediation under this section, 
a pending child custody proceeding shall be stayed for a period of 30 
days or until the court is notified th a t mediation efforts have failed. All 
court orders made during the  pending custody proceeding rem ain in 
effect during the period of mediation.

(e) Costs of mediation shall be paid as ordered by the court by one 
party , by both parties, or by the state  if both parties are indigent. (§ 6 
ch 88 SLA 1982)

Sec. 25.20.090. F a c to rs  fo r  c o n s id e ra tio n  in  a w a rd in g  sh a re d  
ch ild  c u s to d y . In determ ining whether to award shared custody of a 
child the court shall consider

(1) the child’s preference if the child is of sufficient age and capacity 
to form a preference;

(2) the needs of the child;
(3) the stability  of the home environm ent likely to be offered by each 

parent;
(4) the education of the child;
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§ 25.24.060 M  AKITA I. AND DOMESTIC RELATIONS !) 25.24.060

C o lla te ra l re fe ren ces . — Desertion as 
affected by rem onstrance or resistance, 3 
ALU 503,

Abuse by relatives of other spouse us 
cruelty constituting (.'rounds for divorce, 3 
ALU 993.

Conduct am ounting to treatm ent 
endnngering life w ithin s ta tu te  defining 
grounds for divorce, 5 ALU 712.

Discretion as to deninl of divorce or sepa­
ration where statu tory  grounds are estab­
lished, 74 ALU 271.

Knowledge of offense ns condition of 
condonation, 109 ALU 683,

W hat um ounts to hubitual 
intem perance, drunkenness, etc., within 
s ta tu te  re la ting  to substantive grounds for 
divorce, 120 ALU 1176; 29 ALR2d 925.

Act, character or nature of crime con­
tem plated by s ta tu te  ns substantive 
ground for divorce, 135 ALR 851.

C hildren's testimony as to grounds of 
divorce of parents, 2 ALR2d 1329.

A ntenuptial knowledge relating  to 
alleged grounds us barring righ t to 
divorce, 15 ALR2d 670,

W hat constitutes duress sufficient to 
w arran t divorce, 16 ALR2d 1430.

Conviction in another jurisdiction as 
w ithin s ta tu te  m aking conviction of crime 
a ground of divorce, 19 ALR2d 1047.

Racial, religious or political differences 
as grounds for divorce, separation or 
annulm ent, 25 ALR2d 928.

W ritten separation agreem ent as bar to 
divorce on ground of desertion, 34 ALR2d 
954.

W hat constitutes reconciliation of sepa­
rated spouses, 35 ALR2d 746.

W hat am ounts to incompatibility or 
inability of parlies to live together within 
sta tu te  reluting to substantive grounds for 
divorce, 58 ALR2d 1218.

Conceuled prem arital unchustity or par­
enthood ns ground of divorce, 64 ALIt2d 
742.

W hat constitutes impotency as ground 
for divorce, 65 ALK2d 776.

Homosexuality us ground for divorce, 78 
ALR2d 807.

Time of pendency of former suit for 
divorce, annulm ent, alimony, or m ainte­
nance as included in period of desertion, 80 
ALR2d 855.

M istreatm ent of children as ground for 
divorce, 82 ALR2d 1361.

Acts occurring alter commencement of 
suit for divorce as ground for decree under 
original complaint, 98 ALR2d 1264.

F ault of spouse as affecting right to 
divorce under sta tu te  m aking separation a 
substantive ground of divorce, 14 ALR3d 
502.

Retrospective effect of sta tu te  
prescribing grounds of divorce, 23 ALR3d 
626.

Separation w ithin sta tu te  making sepa­
ration a substantive ground for divorce, 35 
ALR3d 1238.

Refusal of sexual intercourse as ju s­
tifying divorce or separation, 32 ALR3d 
660.

Transvestism or transsexualism  of 
spouse as justify ing  divorce, 82 ALR3d 
725.

W hat constitutes contract between hus­
band or wife and third person promotive of 
divorce or separation, 93 ALR3d 523.

Sec. 25.24.060. M ed ia tion , (a) At any time w ithin 30 days after a 
complaint or cross-complaint in a divorce action is filed, a party to the 
action may file a motion w ith the court requesting mediation, for the 
purpose of achieving a  m utually  agreeable settlem ent in term ination 
of the m arriage. When a party  moves for settlem ent mediation, the 
o ther party  shall answ er the  motion on the record, and the judge may 
order m ediation. When no request for mediation is made, the cou.t may 
a t  any tim e order the parties to submit to m ediation if it determines 
th a t m ediation may resu lt in a more satisfactory settlem ent between 
the parties.

(b) The court appoints the mediator. The court may appoint any 
person the  court finds suitable to act as mediator. Each party shall 
have the righ t once to challenge peremptorily any m ediator appointed.
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(c) Mediation shall be conducted informally as a conference or series 
of conferences. The parties to the action and a court-appointed rep­
resentative of any m inor children of the m arriage shall attend. Counsel 
for the parties may attend  all such conferences.

(d) After the first conference, either party may withdraw, or the 
mediator may term inate mediation if the m ediator determ ines th a t 
mediation efforts are unsuccessful. Upon withdrawal by either pa tty  or 
term ination by the mediator, the m ediator shall notify the court th a t 
mediation efforts have failed, and the divorce action shall proceed in 
the usual m anner.

(e) Upon submission of the parties to m ediation under this section, 
divorce proceedings then pending shall be stayed for a period of 30 days 
or until the court is notified tha t m ediation efforts have failed. All court 
orders made under AS 25.24.140 rem ain in effect during the period of 
mediation. (§ 2 ch 188 SLA 1975)

R ev iso r's  no tes . — Formerly AS in ten t, see S 1. ch. 188. SLA 1975 in the 
09.55.115. Renumbered in 1983. Temporary and Special Acts.

Cros3 ^ references. — For legislative

Sec. 25.24.070. C onfession  o f a d u lte ry . — In an action for divorce 
on t he ground of adultery, a confession of adultery is not alone suffi­
cient to justify  a judgm ent of divorce. (§ 3.18 ch 101 SLA 1962)

R ev iso r 's  notes. — Formerly AS 
09.55.120. Renumbered in 1983.

Sec. 25.24.080. R esid en ce  re q u ire m e n ts -fo r  ac tio n  to  d e c la re  
m arria g e  void. W hen a m arriage has been solemnized and the p lain­
tiff is a resident of the state , an action to declare the m arriage r-oid may 
be brought a t  any time. (§ 12.06 ch 101 SLA 1962; am  § 8 ch 67 SLA 
1983)

R ev iso r 's  no tes . — Form erly AS 
09.55.130. Renumbered in 1983.

E ffect o f am en d m en ts . — The 1983 
amendment deleted "in the sla te1’

N OTES TO

E d ito r 's  n o tes . — The cases cited in the 
notes below were decided under former AS 
09.55.M0, which specified a one-year resi­
dence requirem ent lor divorce.

T he c o u rt h a s  no ju r isd ic tio n  o f the 
ac tion  w h e re  th e  p la in tiff  w as no t a 
re s id en t of A laska. C utting v. Cutting. 11 
Alaska 255 < 1946>.

R esidence  m eans n p lace  o f  abode, 
and within the meaning of this section it is

following "solemnized” and deleted the 
former second sentence, which set a 
one-year residency requirem ent for m ar­
riages not solemnized >n the state.

DECISIONS

the place where the plaintiff resides. 
Terrill v. Terrill, 2 A laska 475 (1905).

A nd  h as th e  sam e m ean ing  ns d o m i­
cile. — See Wilson v. Wilson. 10 Alaska 
G1H (1945).

R ut dom icile is n o t th e  so le  ju r is d ic ­
tiona l b asis  fo r d iv o rce  unless made so 
by stalillc. Lauierbach v. Lauterbach, 
Sup. Ct. Op. No. 219 (File No. 4251. 392 
P.2d 24 (1964).

54


