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M EMORANDUM
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Co-Chairmen
House Judiciary Committee

FROM: Raymond A. Gillespie
DATE: April 5, 1990

SUBJECT: HB

I represent Crowley Maritime, Petro Marine and Delta Western,
distributors of refined petroleum products in Alaska.

This memo will briefly identifyareas ofconcern and questions
regarding CSHB 565 (Res).

The primary concern centers on the relationship of the civil
penalties to the financial responsibility requirements contained in
CSHB 567 (Res) . The following are a list of specific concerns and
questions:

1. I am advised by marine 1insurance brokers that civil
penalties appear to be punitive in nature and current
insurance policies may not extend to penalties, punitive
damages, fines and treble damages. IT in fact the civil
penalties are punitive, these companies will be unable to
secure coverage.

2. CSHB 567 (Res) changes the financial responsibility
requirements for oil terminal facilities from $10.00 per
barrel to $25.00 per barrel and for tank vessels or
barges to $100.00 per barrel. Alaska Statutes, AS
47.04.040(1) states:

"Financial responsibility under this
section extends to a loss
compensable under AS 46.03.760(e) or
46.03.822 and an assessment under AS
46.03.758, 46.03.759, 46.03.760(a),
or 46.04.030(g)-"
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This statute appears to provide a 1link between the
financial responsibility requirements and civil
penalties. It could be interpreted to require insurance
coverage for the financial responsibility and potential
civil penalties to be assessed under AS 46.03.010, et.
seq. Therefore, 1if the penalties which provide for up to
five times the civil penalties assessed for non-crude
spills are punitive 1in nature, 1iInsurance coverage 1is
required, it is virtually impossible to secure that
coverage 1in the market place. Please clarify for the
record, if possible, the insurance requirements for civil

penalties.

I am advised that the consumer indexing for civil
penalties contained in section 13 of CSHB 565 (Res) will
make it very difficult for the 1insurance industry to
decide what policy limits are fair and adequate.

Section 3 of CSHB 565 (Res) shifts the burden of proof to
the spiller "clear and convincing evidence™ to show
that the discharged oil did not affect the most sensitive
and productive receiving environment for the purposes of
assessing the per gallon penalties under section 2 of the
bill. This is a dramatic shifting of the burden of proof
and would cause underwriters problems.

Section 7 provides for a multiplier up to five if a court
determines the discharge was caused by certain acts or
failure to act. Again, the question is whether these are
truly punitive in nature or related to actual damage. If
they are punitive, the insurance would not be available
because from an insurance standpoint an intentional act

is not an accident. Standard 1insurance policies cover
only pollution <coverage for "sudden and accidental
spills.™

Previous testimony has indicated that the purpose in
raising the per gallon penalties and 1increasing the
multiplier 1is aimed at prevention. Please note that
higher financial responsibility requirements contained in
CSHB 567 (Res) also serve this purpose.
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7. Please note that current law, AS 46.03.760(b) provides:

"Actions under this section may not
be used for punitive purposes, and
sums assessed by the court must be
compensatory and remedial in
nature."

This provision would be repealed by CSHB 565 (Res) and
therefore suggests that the civil penalties and the
multiplier are "punitive" and thus not insurable risks.
On the other hand, ifthey are remedial or compensatory
in nature and therebyan "insurable" risk, is insurance
at those levels available on the market place?

Fetro Marine, Crowley Maritime and Delta Western are available to
work with the Committee to draft a reasonable bill. As
longstanding distributors in the Alaska market place, they wish to
work with the Alaska Legislature to maintain a safe and clean
environment, vyet be able to maintain the ability to deliver
products to the Alaskan consumer at reasonable prices.



COMMENTARY ON PROPOSED REVISIONS TO SS FOR SB 502

Page 3, lines 7 and 13. Language is added to AS 460.03.758
limiting the maximum penalty to $500,000,000. This conforms

with AS 46.0- .759.

Pago 4, I to 7. The existing language requiring the
court tc multiply a penalty by five times if the court finds
that "thj Jufondant did not respond in accordance with an
approvec. <ii discharge contingency plan™ fails to give the
court the necessary latitude to determine whether, under the
actual cr-.;umstancoc surrounding a discharge, the defendant
responded *.ffactively. rather than merely determining whether
the defendant followed tho letter of the contingency plan.
The new language gives the court added guidance before
imposing ;he multiplier to the penalty amount.

Pagr 3, line 23. The language requiring "clear and
comv: ar. .ig" evidence of tho amount of oil entering eacn
rac.. ivi-.g environment 1is changed to "a preponderance” of
evidence. The "preponderance of evidence™ standard is ueed
in AS =16.03.759 and AS 46.03.758 Bhould not have a different
standard of proof.

Fage e, lines 20 to 26. The strikethrough of all of the new
language proposed for AS 46.03.758(i) and striking through the
deletion of the existing language shown in caps, is ;0 show
that no change should be made in existing as 46.03."°58(i).
There should not be two penalty proceedings for the same
discharge. The department should elect whether it will seek
penalties under AS 46.03.758(1) or under AS 46.03.760, but not

both.

Page 7, [line 5. This amendment restores the Jlanguage in
existing AS 46.03.759, which SB 50, proposes to celete,
setting a threshold spill amount of 18,000 gallons or crude
oil before the full array of penalties, penalty multipliers
and court proceedings is activated. Persons spilling less
than 18,000 gallons are of course still liable for penalties
under AS 46.03,760, but the provisions of 46.03.759 are more
properly applied to spills over 18,000 gallons (429 barrels).

Page 7, line 17. The 36 hour time period in AS 46.03.759 1is
changed to 73 hours to conform to the 72 hour period in
Section 5 of tie bill.

Page 8, lines 5 to 11. See comments under item 2, bbove.

Page 8, lines 12 to 26. The strikethrough of all of “he new
language proposed for AS 46.03.759(d) and striking through the
deletion of the existing language shown 1in caps, 1is to show
that na change should e made 1in existing AS 46.03. "59(d).



There should not be two penalty proceedings for the same

discharge. The department 3hould elect whether it will seek
penalties under AS 46.01.759 or under A3 46.03.790, hut not
both.

9. Page 9, lines 7 to 20. The new language 1in as 46.C3.759(f)

mirrors the language in existing AS 46.03.75fl (g). The purpose
of the language 1is to give a person wno discharges oil mid
who may be facing a tremendous fine, an opportunity to have
the court consider information relevant to mitigate imooslticn
of the full penalty.

10. Page 10, lines 14 to 16. The new language setting a lower
dollar figure for each day of violation after the first day
conforms to the penalty provisions of the Clean Water Act,
33 U.S.C. & 1319.

11. Page 10, lines 22 to 26 and Page 11, lines I and 2, ".ines 13
and 14, and lines 18 and 19. The new language detailing the
factors that are relevant to the court®"s decisicn regarding
the amount of fine tc be assessed under AS 46.03.760 conforms
with the Jlanguage 1i.n the federal Clean Water Act, 3; IT.S.C.
6 1319(d).

10295/445



PROPOSED REVISION 1 TO JS FOR Grt f£02
AS INTRODUCED 4.713/%;0

Lsgend* Additions: or chang”~c in language are shown vnth dockE

at tho beginning and end of the new Jlanguage and
deletions arc shown hy strikethroughs.

IN THE SENATE

SPONSOR GUI3STTTUTE FOR SENATE BI7.LNO. SO02

IN THE LEGISLATURE OF THE LTATE OF ALASKA

SIXTEENTH LEGISLATURE - .ECOJTD SESSION
A BILL
For an Act entitled: "An Act relating to strengthening the

civil penalty and damage provir.ions
concerning the discharge of oil and other
environmental violations; amending Rule
32, Alaska Rules of Civil Procedure; and
providing for an effective date."”
£ IT ENACTED BY THE LEGISLATURE OF THF. STATE OF ALASKA:
» Section 1. As 46.03.758(a) 1is amended to read:
(@ The legislature finds that
(1) recent information discloses that the discharges of
cU may cause significant short and long-term damage to the state’s
environment I £y£21 C* EVEN] minute quantities of oil released to the
arviror“ent may cause high mortalities among larval and juvenile
ferae of important commercial species, may affect salmon migration

patterns, and may otherwise degrade and diminish the renewable



-t

10

12
13
14
15
16

17

20
21
22
23
24
25

26

icsources of tho stator

(2) tho exact nature and extent of oil pollution can to
neither documented with certainty nor precisely quantified on a
spill-by-spill basis; however, in light of the magnitude of him.
which may be caused by oil discharges, and t fe vital importance of
commercial, sport and subsistence fishing, tourism, and Alaska“s
natural abundance and beauty to the econom-c future of the state
and it" quality of life, it is the judgment of the legislature that
eubGtantial civil penalties should be imposed for the discharge of
oil inord«r to provide a meaningful 1incsntive for the safe
handling of oil and to insure that the public does not bear
substantial Looses from oil pollution for whi. ;hP because of 1its
subtle, long-term or unquantifiable nature, compensation would not
otherwise be reaeivod; and

(3 the handling of oil in Ir.rge quantities 1is a
hazardous undertaking which poses a sign f.Leant threat to the
economy and environment of the state, which can be substantially
reduced only by the taking of rigorous safety precautions involving
considerable expense; conversely, persons handling oil in smaller
amounts might pose a correspondingly lower risk to tho economy and
environment of the state, and u*ght be €ARE] capable of safe oil
handling practices at correspondingly lower costs [i IN ORDER TO
PROVIDE AN INCENTIVE ITOICH 1S EFFECTIVE- BUT NOT PUNITIVE, IT IS
NECESSARy AND APPROPRIATE THAT THE ASSESSMENT OF CIVIL PENALTIES
FOR DISCHARGES OF SMALL QUANTITIES OF OIL BE LEFT FOR CASE-BY-CA3E
JUDICIAL DETERMINATION, WHILE [INSURING, THROUGH THE PENALTY



10
11
12
13
14
15
16

17

15
20
21y
22
23
24

25

PROVISIONS OF THIS 3ECTION, THAT THE HANDLING OF OIL IN LARGE
QUALITIES OCCURS IN A MANNER WHICH WILL HOT IMPAIR THE RENEWABLE
RESOURCES OF THE STATE] .

* Sec. 2. AS 46.03.758(b) 1is repealed and reenacted to read:

(b) in order to promote the safe handling of oil, the
department shall adopt regulations that establish a schodulo of
penaltiesB, up to a maximum of $500,000,000 8) for dischargee of oil
into the following categories of receiving environments:

(1) Subject to (2) cf this subsection, the penalties for
the following categories or receiving environments may not exceed

(A) $12.50 per gallon or oil that wmmp.nters any
surface or subsurface freshwater environment;

® $8 per gallon of oil that enters an estuarine,
intertidal, or confined saltwater environment;

(C) $6 per gallon of oil that enters an unconfined
saltwater environment or onto the land or subsurface land of the
state.

(2) Ssuirject to the $500,000,000 maximum sat in this
section,0 the penalty shall be determined by multiplying the
penalty established under (1) of this subsection by a factor of
*f—i\i&i"xixf ; court dotermines that

A (A) the discharge was caused by the gross
negligence or intentional act of the discharger;.

® tho discharger did not take reasonable measures

S # |
r.c contain”and cleanup the dicchargoa oil; nr



1(C) the defendant did not roaoonablY perform its
lutdea prescribed in an approved cil discharge contingency plan
,\ffcer taking into account the weather conditions at tho time or
the discharge, the distance to the site of tho discharge and the
dispersal characteristics of the substance discharged?!

" goa. 3. A3 46.03.758(d) 1is amended to read:

(d Tho schedule shall vary according to the toxicity,
degradability and dispersal characteristics of the oil. The
schedule shall also vary according to the sensitivity and
productivity of the receiving environment. Variations under this
subsection may be by cubcatogories of receiving environments,
specific receiving environments, or both. The maximum penalties
established in (b) of thi9 section shall apply to discharges in the
most sensitive and productive of receiving environments within each
category of receiving environment, and the penalty shall decrease
t r less productive or sensitive receiving environments. If oil
is discharged Into multiple receiving environments, tho penalty
-_.hall be based upon the schedule penalty value .applicable to feh 9-
<«ost sensitive arid productive receivincj environments unless the
defendant proves the amount of oil that entered .each receiving
environment by a preponderance J=£1i_evidence.
* Sec. 4. A3 46.03.758(e) 1is amended to read:

(e) If a discharge of oil in excess of S£0 [18,000] gallons

not permitted under applicable state and federal law occurs within
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the territorial [Jurisdiction uf the state, or into or upon the
adjacent outer continental shelf of the state, the following
persons, in addition to the person causing or permitting tho
discharge, are jointly and severally liable to the otato, 1in a
civil action, tor the full amount of penalties established undor
this section and in the regulations adopted under this section:
(1) if the discharge occurs from any commercial or
industrial facility other than : *essel or offshore platform, the
owner, lessee or permittee, and the operator of the facility;

(2) if the discharge occurs from a vessel,

A the owner and operator of the vessel;

vB) the owner of the oil carried as cargo on the
vessel at the time the vessel was loaded, if the loading
occurred within the territorial jurisdiction of they”~state,
or at a deep-water port or other offshore stor”[s facility
adjacent to the state: however, if the owner of the oil
temporarily transfers ownership of the oil to another person,
and th© transfer- has the purpose or effect of evading the
vicarious liability imposed by this section, the transferor
will be considered the owner of the oil for the purposes of
this subsection; and
<3) if the discharge occurs from an offshore platform,
the lessee or permittee of the tract or acreage upon which the
platform is situated, and the oporator of the platform.

* fee. 5. AS 46.03.738(f) 1is repealed and reenacted to read:

and
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Hi
™® in detraining how many gallons of oil have

mochargod for purpo”™H? of assessing a penalty undor (b) of this
suction, tho court challN*"educt the number of discharged gallons
of oil that tho defendant pro\*ps were removed “iothe defendant from
thr enviromnont within tho after the discharge as
a result of a cleanup cpgrai indertaken in conformity with
applicable state and.,fodoral law. Thex dispt\rsal of oil through
burning, the use~dr chemical agontc, biologichl additives, sinking
agents, or j&ther raeana io not aoncidGrod removals~ for purposes of
this sgbsection.

5. AS 40.03.7513 (i) is repealed and reonactod to roadt

&nE&r-G&—a wrov4ds-i-on-uf this chapter, AS-46.04 ,-or AS-46,09,-or -to
reoover—damages-;— gsstoratlon-exponent, inveat.igation ooote,- court
costs-,— and- attorney- goes.—— A- person- who- p*ye- *~ oivH — penalty
imposed- under— this- sec"t-ion- may- set-"-ofg- the -penalty amews- paid
ageinst-a-oivii-penalty -awardod-hy a court against the person for
tee -sanie-disoharoo under-AS-4S .03 760 (a>"

I(i) Notwithstanding.AS 46.03.875, a person liable under this
section 1is not also liable for tha discharge of oil under AS
46.03.760(a). A person causing or permitting a discharge of oil
cf 13,000 gallons or less not permitted underapplicable state or
federal law is liable for that discharge under the penalty
provisions of AS 46.03-.7.60(aj ? however, the court may impose a

penalty of less than $500 for the discharge.|

tics

bnon
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* Sec. 7. AS 46.03.759 is amended to read:

See. 46.03.759. CIVIL FENALTILS FOR DISCHARGES OF CRUDE OIL.
(@) A person vho is found to De liable under any other citato law
for an unpermitted discharge of crude oil {LK-—-excess of-10,000
GALfcONI #in excess of 18,000 gallons! 1Is, in addition to liability
for any other penalties or for damages or the. cost of containment
and cleanup, 1liable to the state in a civil action Cor a civil
penalty, up to a maximum of $500,000,000, 1in the amount of

(1) 88 per gallon of crude oil discharged for the first
420,000 gallons discharged; and

(2) $12.50 per gallon of crude oil discharged for
amounts discharged in excess of 420,000 gallons.

(b Tn determining how many gallons of crude oil have been
discharged for purposes cf assessing a penalty under (1) of this
section, tho court shall deduct the number of discharged gallons
of crude oil that the defendant proves were vremoved by the
defendant from tho environment within the first 54 S72]| hours after
the discharge as a result of a cleanup operation undertaken in
conformity with applicable ctate and federal law. The dispersal
of oil through burning, the uce of chemical agents, biological
additives, or sinking agents, or other means 1is not considered
removal for the purposes of this subsection.

© subject to the $500,000,000 maximum cot under (a) of this
section the court shall assess five [FOUR] timec the penalty set

out ir. (@) of this section if the court finds



() the dicchargo was caused by the gross negligence cr

intentional act ot tho dofondant;

(2) the defendant did not take reasonable measures to

contain and cleun up tho discharged oil; or

appr-v

| (3) the defendant did not reaoonably perform its duties
prescribed 1in an approved oil diaoharge contingency plan aftar
taking 1into account the weather conditions at tho time of the
discharge/ the distance to tho eifce ot tho discharge and the

dispersal characteristics of the substance discharged.fl

44)-

m inveBtqf<?etior>-oo0ffts-r -00ifrt
met N i- — atto-mcyy— fees-- — A parson-who-pavs-»-civil nonagjrfcv
i-moocoj k IUKiftr—th ia—wDcll on-m»u— set— Q4-F-4%ho- penal fov
caaaififiivr
tfcA- sarift-  1BOha-ycs— nnder--A— A6-03*76» (@)- ["OTWITHSTANKEWg -é&
4-6-.03 .STATAV-jpSBSOM-"~1AalE-SeR CI-VIL PEMM TXES-CNPER- THI1SmSSGFHON

QEL-Qg-3", .ono CALrQNS «P~1,)KSAQT-PSWSITTE&-UWDER-aPPfc*SAatE--figAgg
OF.-?BDERAL UVW IS 1XARL.E- FOR THAT SIfiCHAJRGE- UNDER- THE- Pgt?AIN¥
-CU-5-S0(a); HOWEVER r— TKE COURT MAY- IMPOSE-A
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(ei  The court nay reduce the penalty Imposed under this
section 1if the defendant demonstrates, by a preponderance of the
evidence, that the discharge was caused solely by a negligent act
of a third person unless the third person is a parson with whom the
defendant was found jointly and severally liable for the discharge
under other state law.

J3(H) Ercept as provided in <e) and (g) of this section, tho
entira penalty specifiod in thi# section may be imposed, except
that a parson v;ho discharges oil into a receiving environment may
domonstrate,. by a preponderance of evidence, that mitigating
airawsotMscQS relating to the effects of the discharge would make
imposition of the full penalty 1inappropriate. In determining
whether mitigating circumstances exist, the court shall recognize
that scientific knowledge pertaining to oil spills is very limited
and if there 1is insufficient knowledge aither to predict a base
case or to show mitigating circumstances varying from that base
case, the administratively established schedule of penalties shall
apply. If mitigating ciroumatanoae *ro proven by a preponderance
or the evidence, tho court may roduo* or totally eliminate the
penalty, in accordance with the purpoooa of this soction.

person otherwise liable fox- penalties undor thi.B
section is not Jliable 1if the person demonstrates!, by a
preponderance of the evidence that the discharge occurred noiely
as a result of

(1) an act of God;
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(2) u negligent or intenti.onai ict of the Stute of
Alaska or -the United Statacr or
(2 an act of war.

1” this section, "diccharge” means entry of crude
oil into or upon the water or public land r£ tho. state, regardless
of causation, except discharged into an ancio.ced an impervious oil
spill containment area.

* Sec. 3. AS 46.33.760(a) 1is repealed and roanactod to read:

(@ A person who violates or canoes cr permits to be violated
a provisio.. or this chapter, AS 46.04, AS 46,09, or a regulation,
order of the department, permit, approval, or certificate iccuod
under this chapter, AS 46.04, or AS 46.09, 1is liable to the state
in a civil action for a sum to be assessed by the court of not lose
than $2,500 nor more than $100,000 a day for each,vi-"e*l-on Jtho
initial day of violation and no more than $25,000 a day for each
day of violation thereafter”. Each violation is a separate and
distinct offense, and where a violation continues from day to dav
each day constitutes a separate violation. The amount assessed by

the court under this subsection shall reflect, as applicable,

1(1) reasonable compensation in the nature of liquidated
duvaagBs for any adverse environmental effects caused by the
violation, which shall be determined by the court according tc the
toTLIcity, degradability and dispersal characteristics of the

substance discharged, the sensitivity of the receiving environment,

10
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cind tho degree to which the rtisctaxgo dugrrdoa satiating
environmental quality ;|

{2) reeeonabxG o0o03ts incurret. by the state In the
detection,investigation, ana attempted correct mon or the

violation;

{3mm rho economic savings realized by the person in not
complying with the requirement for which tie violation 1is charged;
(4) the prior history of violations committed by the

parcor.;

lva— ~rv-i4d TH

S<E )&{«-)- the extent and seriousness cf the violation;
g(6) tho person®s good faith efforts to comply with the

royuir*raont for vhioh tho violation is shovn;S

j-2)- aiAalnjrwwfc— » -oom plianco, *-wit hin — fehe

vé&elation is -echown-=2

8(7) the economic impact of tha penalty on the violator;

Jer tho-atel-1-i-~-r—to-pay-f-a*n
J () an)" other factors that rhe court dfttorminec
justice requires.
* Sec. 9. AS 46.03.760(e) is amended tc read:
€)) In addi tion tc liability under (@) 1i- (@) j of this
section, a person who violates or causes or permits to be violated

a provision cf AS 46.03.740 - 46.03.750 1is liable to the state, in

11



a civil action brouyht under A0 46.03.82a. or tho full amount of
actual damages caused to the state .by rh “eolation, 1including
direct and indirect costs associated with tho abatement,
containment and IOR] removal of the polluvnnr. reotoration of tho
environment to its former state, and all incidental administrative
costs.

x Sec. 10. AS 46.03.763 is amended to r.;ac;

Sec. 46.03.753. ATTORNEY TEES AND COSTS. In an action [TO
IMPOSE CIVIL PENALTIES] under AS 46.03,728. 46.03.759, (OR]
46.03.760. 46.03.765. 46.03.780. or 46.0"..872 [FOR A DISCHARGE OP
OIL], the state may recover full reasonable attorney feet; and costs
incurred by the state in maintaining the action.

*  Sec. 11, AS 46.03.758 (c)t 46 ,03v75 t 44>-03- . M-
and 46.03.760(f) are repealed

* Sec. 12. Section 10"s amendment of AS 46.C3.763 has the effect

Of amending Rule 82, Alaska Rules of civil Procedure, by allowing

tho rocovery of full reasonable attorney fees and costs m certain

additional actions.

* Sec. 13. This Act takes effect 1immediately under AS

01.10.070(c).

VP5/1020AIM. 1
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April 18, 1990

"Me Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.0O. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 111, sec. 18, of the
Constitution, 1 am transmitting a sponsor substitute

Alaska
for SB

502, relating to «civil penalties and damages for oil

spills. This bill differs from the original (see my
February 21, 1990 transmittal letter at.1990 Senate Jour.
2525) in the following three respects:

€D Section 2 of the sponsor substitute sets out

substantially lower per-gallon penalties for non-crude oil

discharges than did the original bill.
2) Section 4 of the sponsor substitute

allows

imposition of the per-gallon penalties for non-crude oil

discharges only where the discharge 1is 1iIn excess

of 500

gallons. The original bill would have allowed 1imposition
of the per-gallon penalties for any amount discharcred

(eliminating the p- asent 18,000-gallon floor).

3) Section _ of the sponsor substitute allows

a

defendant to deduct the number of gallons of non-crude oil
recovered within 72 hours after™ a-non-crude oil spill for
penalty calculation purposes. /The/original bill allowed a
defendant to deduct the amount cf (ail redo”Xered only within

36 hours after a spill. ( / / \ A

X ncere/lwVs / 1/

Steve Cowper
Governor



Alllance

PLEASE SUPPORT THIS OIL SPILL PACKAGE!

INCREASED INCENTIVE FOR INDUSTRY

CS HB 565 Increased dollar-per-gallon penalties for both crude
Judiciary and refined products. SUPPORT penalties of $50-$25-
$10/gallon for both crude and noncrude.

CS HB 567 Allows DEC to inspect tankers, 1improves contingency

Finance plans, makes 1industry work to prevent spills, 1improves
insurance requirements for reimbursing victims, and
allows the state to monitor vessel traffic.

INCREASED ENFORCEMENT FOR STATE

CS HB 409 Strengthens DEC ™S ability tc enforce pollution laws.

Finarce Improves inspection authority, helps DEC fine pollutes
by adopting administrative penalties used in 28 other
states.

EMPOWERMENT OF CITIZENS FOR OVERSIGHT

CS HB 558 Allows citizens to take court action against a polluter
Judiciary directly. (State has been exempted from bill to
encourage its passage.)

CS HB 578 Sets up a Citizen®s Oversight Council on oil spill

Finance prevention to make sure regulatory agencies do their
job. Council then sets up regional committees to
oversee industry.

UNITED FISHERMEN OF ALASKA

Riki Ott, Ph.D
Chairman
Habitat Committee
211 4th Srreet. Suite 112 907) 586-2083
Juneau AK 99801 Faxi 5907; 463-2545

700 H Street, #4 Anchorage, Alaska 99501 « (907) 274-3621

100% Recycled Paper



OIL REFORM ALLIANCE BRIEFING PAPER ON
CS HB 55S JUDICIARY

PURPOSE OF BILL: To enhance the effectiveness of public interest laws
by allowing citizens to take action against a polluter where the state

either can not or will not,

WHO CAN BE SUED? o . |
Any person who is allegedly in violation or the DEC commissioner, only if

the Commissioner fails to perform a n”ndiscretionary act or duty.

WHAT REMEDIES CAN BE ACHIEVED? o _

The court may award civil penalties, issue an injunction, or provide for
other relief in"cases against polluters. The court' may issue only an
injunction or other relief in cases against the Commissioner.

WHEN CAN A SUIT NOT BE FILED? o | |
A suit cannot be filed until 60 days after the plaintiff has given notice of
violation to the Commissioner and fo the person or if the Commissioner is
already prosecuting a civil action or administrative penalty 1 proceedings.
A suit against the Commissioner cannot be filed until 60 days after giving

notice.

ARE THERE ANY EXCEPTIONS? o
Action can be initiated immed? .tely in cases involving hazardous waste, a

hazardous substance, or a hazardous air pollutant.

WHAT HAPPENS TO ATTORNEY'S FEES? |

Fees may be awarded at the court's discretion to a substantially _
prevailing plaintiff or to a defendant if the court finds that the plantiffs
action is frivolous. This is the prevailing common law for public interest

CaSes.



Alaska Center for the Environment Briefing Paper on
HB 409/SB 497

Purpose of bill: To increase the effectiveness of the Department of
Environmental Conservation's (DEC) regu.atory authority.

Why is this legislation important? |
HB 409/SB 497 offer long-term deterrents to pollution. All of the
elements of the bill were recommended by the state-appointed Oil Spill

Commission.

What is in HB 409/SB 4977 .

-Administrative penalties can be assessed in a less resource and
time-intensive process, but still offer a fair and consistent system of
regulatory enforcement. They require an administrative hearing rather
than a judicial hearing, and are assessed on amatrix system that matches
the penalty to the severity of the crime. 23 other states and the EPA use

administrative penalties.

-Making compliance orders effective upon receiﬁt_will cause
facilities inviolation of environmental laws to bnngt elr operation into
compliance immediately. At present, compliance orders can be challenged
even before they hecome effective.

-Environmental audits are like atax audit, but usea to determine how
well afacility is comp|y|ngDW|th environmental laws. This provision of
the legislation allows the Department of Environmental Conservation to
order a facility to contract with a private consultant and issue an
environmental” audit report back to DEC

-Increased access provisions of the legislation allow DEC to conduct
inspections at "reasonable times" at specific types of "pervasively
requlated facilities" (for instance, "a refinerv, a crude oil or gas...facility,
a-hazardous waste...facility, amajor solid waste disposal facmtyr ora
facility with both significant air and wastewater emissions..." This
ability to inspect these facilities matches EPA'S powers under federal
law, and is consistent with both the Alaska and the US. Constitutions.



OIL REFORM ALLIANCE BRIEFING PAPER ON
HB 578

PURPOSE OF BILL: To combat institutional complacency and mamtain proper
vigilance over handling of oil and hazardous substances.

WHY IS THIS BILL IMPORTANT? | |
"Because many individuals and communities are placed at risk by modern ol

transportation systems, citizens shoo'd be involved in oversight
arrangements at every level of government”
Recommendation #3, Alaska Oil Spilt Commission.

A citizens' advisory council should be established and given responsibility for
overseeing the safe trans, “rtation of oil, gas, and other hazardous substances.

Recommendation #12, Alaska Oil Spill Commission.

"Proposed legislation would not duplicate the federal provisions." "I agree
that a combination of the federal and state legislation would create the
ultimate level of citizen involvement to ensure ... against another tragedy like

The Exxon Valdez."
Senator Ted Stevens

WHAT CAN THE COUNCIL DO? | |
OVERSEE STATE AND FEDERAL AGENCIES responsible for preventing relaase of

8ilt_and hazardous substances to determine whether they are carrying out their
uties.

MAKE APPROPRIATE RECOMMENDATIONS to prevent spills, improve requlatory
performance, improve environmental safety, and enhance citizen participation.

ASSIST IN DEVELOPMENT OF INTERSTATE COMPACTS.

é:OtNDUCT INVESTIGATIONS AND SUBPOENA WITNESSES necessary to conduct its
uties.

WHAT CANT THE COUNCIL DO?
CANT UNILATERALLY IMPOSE REGULATIONS, POLICIES, OR RULES.

CANT INDEPENDENTLY ESTABLISH ADDITIONAL ADVISORY COMMITTEES.

CANT BE FINANCED WITH MONEY FROM THE GENERAL FUND; rather the council is
financed by the 470 Fund.



ARCTIC AUDUBON SOCIETY

P.0. BOX 82098
COLLEGE. ALASKA 99708

19 April 1990

Senator Jan Faiks APR 23 199
Chair, Senate Judiciary Committee

Pouch V JAN FAIKS
Juneau, AK 99811 senate OFFICE

HE: HB 409, 113 587, HB 578, JM 585

Dear Senator Faiks:

lhe Board of the Are) Audubon chapter of the National Audubon Society
urges you to work to - rd passage of the four House bills known as the oil
spill legislation package. lhese lulls represent the legacy of the Exxon

valde: disaster: the recognition that the state's relationship with the oil
industry had become far too lax and uncritical: that the state had relin-
quished the control and oversight that is an essential component of environ-
mentally-sound oil development, if the petroleum industry is to co-exist
responsibly with the state’s interest iri clean air. unpolluted land, and a
productive marine environment, the state must restore the balance between its
oversight powers and the oil industry. lhe Spill Bills go a long way toward

restoring that balance.

Of particular concern has been the inability of Lhe Department of Environmen-
tal Conservation to monitor major facilities, notably the Valdez terminal and
the MAPCO refinery. This impotence allowed Alyeska to by-pass important
environmental safeguards, with the result with which we are all familiar: the
miserable state of preparedness at the Valdez terminal the night of March 24,
1989. HB 409 improves DEC’s inspection authority and strengthens its ability
to enforce pollution laws. Although compliance with environmental regulations
is important at all levels, MB 409 is not aimed at small villages admittedly
struggling with waste disposal problems, and any attempt to thus portray it
should be rejected. We urge you to work actively toward passage of this

bill.

The other three bills, House Bills 565, 567, and 578, also redress the balance
of power and clarify the industry’s responsibilities to prepare for and pre-
vent accidents. They, Loo, are an essential part of the package.

We are concerned both by the slow pace of these bills through the legislature
and by the degree of industry opposition they have attracted. That industry
is fighting valid reforms does not speak well for their sincerity in the wake
of the Valdez. Realistically, however, it also means that if these bills do not
pass this year, it is doubtful that they ever will. Please do your best to get
these four bills through the legislature this session. Failure to stand up to
the oil industry this year, one year after the Exxon Valdez, would shame
Alaska before ine nation and give the lie to our proclamations of "environ-
mentally-sound development.”



Finally, we strongly oppose the administration’s Camden Bay bills, SB 539 and
SB 540. they represent precisely the wrong approach to dealing with prob-
lems in a lease sale, all the morose when those problems were agreed to in a
unanimous Alaska Supreme Court finding. We urge you to reject those bills.

Thanks for your consideration of these comments.

Sincerely,

Chuck Lennox
President

P.S. We would appreciate your providing the members of the Senate Judici-
ary Committee with a copy of this ietter. Thank youl!



BeringSea <  RECEIVED

Fishermen's Association APR 23 1990
725 Christensen Dri JAN FAIKS
Anchora l%aska 58501
(90751 27&8519 SENATE OFFICE
Senator Jan Faiks
PQ Box V
Juneau, Alaska 99511
April 17, 1990

Re: 1990 Qil Spill Legislation
Dear Senator Faiks,

Bering Sea Fishermen's Association, both as a member of the United |
Fishefmen of Alaska and the Oil Reform Alliance, and as an organization
whose fishermen depend upon clean and healthy oceans for their livelihood,
ur?es you to support the bills regarding oil spill legislation which have been
infrodtced this session. We have leamed from the Spill of the Exxon Valdez
that prevention is our best weapon against these disasters. It will only be
with strong Incentives such as those put forth in these hills that the
industry will take all the actions needed to ensure that additional spills |
\t/)wll_ be’prevented. Our position on each of the bills follows on a bill by hill
asis.

CSHB 400:

BSFA suPports this bill as amended by the House Finance Committee. It is
derived from the hard work of the state appointed Oil Spill Commission and
S a Ion? term analysis of our states’ oil spill regulations hy its citizens.
This bill will recognize the careful study and many hours of work that were
performed by the Commission. Adminisfrative penalties, making compliance
orders effective_upon receipt, environmental audits, and increased access
provisions will increase the effectiveness of DECSregulatory authority.

HB565/SB 502: _ -
This bill will provide industry with the stron? incentives needed to ensure
that they take all measures needed to prevent oil spills if It is amended. In
addition, it will provide state rerqulatmns with consistency in addressing
oil spills. BSFA supP_orts the following changes to the bill; which will
strengthen the penalties; o

. Remove the liability limit, there should be no cap on liability.



2. Change the penalty structure to $50/gal for oil spilled into
freshwater environments; $25/gal for oil spilled Into confined
salt-water environments; and $10/gal for ail spilled Into an

unconfined salt-water or onto land of the state.

HB566/SB 503, o
BSFA supports this hill in the form which gives the lead to DEC as the

agen_cY in‘charge of catastrophic oil spills.” We do not support CSSB 503, as
it will leave many legal questions about who is in charge of cleanups and it
will undermine DECS authority. This substitute bill is In direct opposition
to the recommendations of the Qil SI—FIH Commission which was composed of
anon-partisan citizens group. The House/Senate conference committee
which will iron out differences with the bill should be composed of |
legislators who will listen to the recommendations of their peers on the Qll
Spill Commission and support DEC as the lead agency in charge of cleanups.

HB 567/SB 504 S _
We need the strength which this legislation will add to the DECS authority
on contingency plans, requiring financial responsibility for shippers, and
inspection of production and shipping facilities. BSFA supports this bill and
urges Ieglslators_ to get this legislafion moving so it can pass through both
houses this session.

HB 578:
BSFA supports this bill as written. A citizens oversight council on oil spill
prevention will ensure that regulatory agencies can and will do their Jobs.

We urge you to take action on this legislation this session, we've seen the
results of slack regulations and the InabI|I9/ of the oil industry to clean up
their spills. We need to ensure that spills don't occur, and that if they ever
do they are as small as possible, cleaned up as quickly as possible, and the
spiller clearly understands their liability.

We appreciate your support.
Sincerely,

Hency Mitchell, Executive Director

Bering Sea Fishermen's Association



UCIM

UNITED COOK INLET DRIFT ASSOCIATION

BOX4649-KENAt, ALASKA 99611

April 20, 1990

RECEIVED
APR 25 1990

Senator Jan Faiks JAN FAIKS
Alaska State L egistire SENATE OFFICE

P.O. Box V (MS 3100)
Juneau, Alaska 99811

Deai* Senator Faiks:

United Cook Inlet Drift Association (UCIDA) represents 400 Cook Inlet drift
fishermen and is a member of United Fishermen of Alaska (UFA*) and. the Oil
Reform Alliance (ORA*). UCIDA* supports these organizations' positions on
current state legislation and would encourage your support also.

The following is a synopsis of UCIDA's position on those issues:
ISSUE 1 Subsistence. UCIDA opposes all current, versions of constitutional

It-jg-irrpgpflrwihlp for the legislature to ask us to amend our
constitution when neither the Federal Government nor the Alaskan
Legislature can supply the definition for "rural,” "customary and
traditional,” "trade and barter." Even were an amendment to pass,
Alaska would still find these terms "redefined" by federal courts as
we saw in the Kenaitze decision. Until Congress provides the state
and the courts with clear definitions of these terms, A*laska can not
take any action with any certainty of its long term impact on the
state and its citizens.

We would like to respond, to those who cite the need for
uniform management and fear a federal "takeover." These people
should realize that the Federal government is and has always been in
control of management on federal lands. Ail decisions by the
Boards of Fish and. Game and all actions by the Department of Fish
and. Gzme are subject to federal scrutiny and federal court action.
The recent decision by Judge Holland, in the Kwethluk caribou case
should make this clear.

In conclusion, UCIDA* opposes any state action that would call
into question the current state definition of "rural” as established by
the Adaska State Legislature and any action that will only serve to
perpetuate the endless cycle of Federal court cases where, in effect,
each case "opens ANILCA™" and "redefines the rules of the game."



ISSUE 2: Oil Spill Legislation UCIDA strongly supports the folloving
legislation:

CSHB m
HB 565/SB 502
HB 566/SB 503
HB 567/SB 504
HB 578

The legislature is to be commended for the oil spill legislation
they passed last session. Those bills essentially set state policy and
direction. We feel the above bills are needed to supply state
agencies the "tools" necessary to carry out state policy.

With respect to the current "DEC - DES" debate between the
House and the Senate, UCIDA would like to remark that we clearly
see DEC as the appropriate lead agency. We therefore oppose CSSB
503.

ISSUE 3 Forest Resources and Practices Act. UCIDA supports the passage of
the Forest Resources and Practices Act presented to the Resource
Committees- HB 331, SB 317- as presented. We are particularly
concerned that the reparian buffer standards on state lands managed
by DNR and "other public lands" not be reduced.

ISSUE 4: In Stream Flow. UCIDA supports HB 210. Adequate reservations
of water are vital to the long term health of our fishery resources.
If this legislation does not pass tliis session we shall certainly make it
a campaign issue for the fall elections.

ISSUE 5 Mariculture. UCIDA supports SB 397 and HB 432 which would
prohibit fin fish mariculture in Alaska,

Thank you for considering these positions as you near the end of this legislative
session.

Sincerely,

Theo Matthews
President
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April 27, 1990 R j 0 1990

The Honorable Jan Faiks

State Senate

P.O. BOX V

Juneau, Alaska 99811

Subject: Senate Bill 502 - Relating to Civil Penalties

Dear Senator Faiks:

This 1is to express our company"s opposition to Senate Bill 502.

The primary concern with the bill 1is that it wili convert civil
penalties to what are essentially punitive penalties rendering them
uninsurabie. Current law contains a prohibition against using the
civil penalties tor punitive purposes. This provision would be
repealed by Senate Bill 502 thereby allowing the assessment of
penalties for punitive purposes. We are advised by ourinsurance
broker that this change makes these penaltiesuninsurabie under any
policy available in the current market place.

Secondly, Alaska®s AS 47.040 .040(i) requires that financial
responsibility extend to an assessment made under the penalty
provisions. Senate Bill 502 would, make it impossible to comply with
this provision because 1insurance 1is not currently available for
punitive penalties.

There are several other significant problems with the legislation,
including the 36-hour limitation on credit for cleanup and the changes
to burden of proof.

A Pioneer Alaskan Company Specializing in Petroleum Marketing to the Marine Industry.



April 27, 1990
The Honorable Jan Faiks
Page 2

The enormous costs ot cleanup and restoration are 1incentive enough tor
an oil distributor or dealer to operate caretully and within the

restrictions ot law. The additional threat ot penalties, no matter how
much, 1is not going to make a better or more careful operator out of a
distributor. If the goal 1is to inspire better operators and insure

that there are sufficient resources to clean up a spill, we must
distinguish between willful or negligent spills caused by careless
operators and accidents which victimize even the most careful.
Thank you tor the opportunity to comment on this legislation.

Very truly yours,

W-rE. Schoephoester
Manager Planning and Projects

WES :hg



OIL REFORM ALLIANCE BRIEFING FAPER ON
CS HB 567 FINANCE

PURPOSE OF BILL: Sets a higher standard of spill prevention and
response.

WHY IS THIS BILL IMPORTANT?

"System design must &rowde for redundancy-backup systems to prevent
error from becoming disaster and overbuilding to provide for wider
margins of error. Proper functioning requires constant testing, inspection
vigilance, cooperation, discipline, expertise and commitment of
organizations at every level of government and industry."

Alaska Oil Spill Commission, Executive Summary

WHAT DOES THIS BILL DO?
- REQUIRES PREVENTION AND CONTINGENCY PLANS for oil terminals,
exploration and production facilities, and tank vessels and oil barges.

- REQUIRES USE OF BEST TECHNOLOGY AVAILABLE for spill response.

- REQUIRES INDUSTRY TO maintain sufficient equipment, personnel, and
resources to rapidly contain a "realistic maximum discharge" and to

remove that discharge within 72 hours.

- INCREASES INSURANCE REQUIREMENTS for oil terminals, exploration
and production facilities, and tank vsssels and oil barges.

- A_LLO|WS STATE TO MONITOR vessel traffic and inspect tankers and oil
pipelines.

- ORDERS STATE SURVEY of noncrude oil terminals to determine
Inventory, ability to respond to release, and structural integrity.



OIL REFORM ALLIANCE BRIEFING PAPER ON
CS HB 565 JUDICIARY

PURPOSE OF BILL: To provide strong incentives for safe handling of oil.

WHY IS THIS BILL IMPORTANT? , , |
"Ohviously, the present system, providing minimum penalties for creating massive
environmeéntal damage, Has not deterred"the Industry from putting the cdasts and

oceans of the world at ,?onstant hazard."
Walt Parker, Alaska Oil Spill Commission.

Not only are current civi Penalnes not hi _henou([;h fo provide meaningful incentives
and co Ioe,ns,atlon, penalties established"In statute in 1978 were not | ﬂatmn-Broofed.
Funher, It Is Impossible to ever reach maximum per gallon penalties because base
penalties are lowered 40-80% depending on the characteristics of oil.

WHAT DOES _THIS BILL DO? _ , ,
INCREASES THE CIVI|[. PENALTIES for discharges of oil so penalties are hoth

compensatory and punitive.

INFLATION-PROOFS CIVIL, PENALTIES so costs for damages and compensation are
tied In with the consumer price index.

REMOVES INSURANCE REQUIREMENT for civil penalties as insurance companies
do not cover punitive penalties.

RETAINS MAXIMUM OF ?500,000,000 for civi genalties. Persons fined civil penalties
are entitled to set off penalty amounts against penalties awarded by courts for the

same discharge.

ESTABLISHES CONSISTENCY FOR CRUDE AND NONCRUDE discharges, in terms
of base penalties in three recelvm? environments (fresh water - $50/gal, Marine

confined - $25/gal, marine unconfined - $10/gal).

PROVIDES INCENTIVES TO INDUSTRY to rapidly remove, oil that has been
discharged by exempting Penalnes on gallons recovered within a set time frame (36
hr. for surface spills, 1yt for subsurfacé spills).

PROVIDES INCENTIVES TO INDUSTRY to prevent oil spills and to comply with state
sl P P ply



CROWLEY MARITIME
CORPORATION
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April 30, 1990
received

Senator Jan Faiks m m

3111 C Street
Anchorage, AK 99503 JAN HNKS
senate office

Dear S .ator Faiks:

As a resident of the State of Alaska, living in Anchorage,

and as General Manager of Oil Industry Services for Crowley
Maritime Corporation 1in Alaska, | would like to share with

you our concerns with S.B. 502. While | appreciate the in-—
tention of the bill to provide a "meaningful incentive"” for

the safe han®"""ing of oil, those of us involved with the marine
transportat: .i of oil believe that the proposed civil penalties
are excessive and will drive the reputable vessel operators

out of the State of Alaska.

Crowley Maritime Corporation has a long history of safe and
pollution free operations in Alaskan waters. The Crowley
companies; APUTCO, Arctic Lighterage Company, Arctic Marine
Freighters, Kuskokwim Transportation Company, Pacific Alaska
Lines and Pugi_;t Sound Tug & Barge Company have operated 1in

Alaska for many years. Our companies transport petroleunm
fuels that are vital for heating in remote villages and for
the aviation industry. Crowley tugs and barges annually

deliver fuel and supplies to over 130 villages and communities
in Alaska from Ketchikan to Kaktovik.

We also operate fuel storage terminals in the State of Alaska.
The Crowley company, Pacific Alaska Fuel Services operates

oil terminals in Captains Bay, Kotzebue and Nome. These
terminals serve the vast fishing fleet and supply local com—
munities with heating fuel, gasoline and aviation fuel.

Our company was 1involved in assisting the state in formulating
the original oil spill contingency plan requirements in 1981.
The Crowley contingency plans were a model for the Alaska
Department of Environmental Conservation.

We have considerable experience 1in operating marine equipment
in the potentially harsh environment of Alaskan waters.

Crowley Maritime Plaza 101 Californio Street 4300 B F' t, Suite 507 Post Office Box 17178

Post Office Box 2287 San Francisco, Californio 94111-5875 Anchora laska 99503-5997 Portland, Oregon 97217-0178
Seattle, Washington 98111  (415) 546-2500 (907) 56. 4 (503) 283-1244

(206) 443-8100 Telex 34-0578 Telex 090-25403 Tolex 36-0935

Telex 47-40099 Telecopier 762-3330



Senator Jan Faiks
April 30, 1990
Page 2

This experience has taught us to invest heavily 1in our equip-—
ment and human resources. Ongoing vessel and terminal 1inspec—
tions are critical to prevent equipment failures that could
result in oil spills. Crew training programs are conducted

to reduce the possibility of human error. We are currently
conducting eight seminars at the California Maritime Academy
for vessel mas< s, mates and chief engineers involved with

the transports” n of oil barges. Over 200 marine personnel

will complete tne six day seminars at a cost of approximately
$400,000. Seminar topics include: oil spill prevention

and response, tankbarge operations,- engineering, marine operations

procedures, weather routing and radar plotting.

The concept in S.D. 502 that the marine transportation industry
needs large civil penalties to prevent oil pollution 1is very
difficult to understand for the reputable operator. As part
of our costs to operate in Alaska we must pay high insurance
premiums for pollution liability insurance and prepare ®tailed

oil spill contingency plans. The pollution insurance 1is
requiring higher deductibles which is a financial risk to
the company 1in the event of a spill. Contingency plans require

response equipment, technical evaluations of the operating
regions to prevent damage to fish and wildlife 1in the event
of a spill and response crew training. With the requirements
of increased financial responsibility and more extensive

oil spill contingency plans, we fail to see the necessity

of higher civil penalties. It appears that the entire impact
of all pending oil spill legislation on the maritime industry
has not bean considered. This bill 1is short sighted and

will prohibit us from continuing to conduct oil transportation
and storage business in the State of Alaska.

It is our opinion that S.B. 502 places the vessel owner or
operator in the position of betting the farm each time it
transports oil in state waters. We stongly oppose these
excessive penalties considering all the pending legislation
designed to prevent oil spills.

Kindly let me know if I can provide you with any additional
information or answer any questions.

Thank you for your consideration in this critical matter
impacting the marine transportation industry in our state.

General Manager
Oil Industry Services

kf



CROWLEY MARITIME
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Senator Jan Faiks
3111 C Street
Anchorage, AK 99503

Dear Senator Faiksi

As a resident of the State of Alaska/ living in Anchorage,

and aa General Manager of Oil Industry Services for Crowley
Maritime Corporation in Alaska, 1 would like to share with

you our concerns with S.B. 502. While 1 appreciate the in—
tention of the bill to provide a "meaningful incentive™ for

the safe handling of oil, those of us involved with the marine
transportation of oil believe that the proposed civil penalties
are excessive and will drive the reputable vessel operators

out of the State of Alaska.

Crowley Maritime Corporation has a long history of safe and
pollution free operations in Alaskan waters. The Crowley
companies; APUTCO, Arctic Lighterage Company, Arctic Marine
Freighters, Kuskokwim Transportation Company, Pacific Alaska
Lines and Puget Sound Tug & Barge Company have operated in
Alaska for many years. Our companies transport petroleum
fuels that are vital for heating in remote villages and for
the aviation industry. Crowley tugs and barges annually
deliver fuel and supplies to over 130 villages and communities
in Alaska from Ketchikan to Kaktovik.

We also operate fuel storage terminals in the State of Alaska.
The Crowley company, Pacific Alaska Fuel Services operates

oil terminals in Captains Bay, Kotzebue and Nome. These
terminals serve the vast fishing fleet and supply local com—
munities with heating fuel, gasoline and aviation fuel.

Our company waB involved in assisting the state in formulating
the original oil spill contingency plan requirements in 1981.
The Crowley contingency plans were a model for the Alaska
Department of Environmental Conservation.

We have considerable experience in operating marine equipment
in the potentially harsh environment of Alaskan waters.
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Senator Jan Faiks
April 30, 1990
Page 2

This experience hae taught us to invest heavily 1in our equip—
ment and human resources. Ongoing vessel and terminal inspec—
tion* are critical to prevent equipment failures that could
result in oil spill*, Crew training programs are conducted

to reduce the possibility of human error. We are currently
conducting eight seminars at the California Maritime Academy
for vessel masters, mates and chief engineers involved with

the transportation of oil barges. Over 200 marine personnel
will complete the six day seminars at a cost of approximately
$400,000. Seminar topics include: oil spill prevention

and response, tankbarge operations, engineering, marine operations
procedures, weather routing and radar plotting.

The concept in S.B. 502 that the marine transportation industry
needs large civil penalties to prevent oil pollution is very
difficult to understand for the reputable operator. As part

of our coats to operate in Alaska we must pay high insurance
premiums Tfor pollution liability insurance and prepare detailed
oil spill contingency plans. The pollution insurance 1is
requiring higher deductibles which is a financial risk to

the company 1in the event of a spill. Contingency plans require
response equipment, technical evaluations of the operating
regions to prevent damage to fish and wildlife in the event

of a spill and response crew training. With the requirements
of increased financial responsibility and more extensive

oil spill contingency plans, we fail to see the necessity

of higher civil penalties. It appears that the entire impact
of all pending oil spill legislation on the maritime industry
has not been considered. This bill 1is short sighted and

will prohibit us from continuing to conduct oil transportation
and storage business in the State of Alaska.

It is our opinion that S.B. 502 places the vessel owner or
operator 1in the position of betting the farm each time it
transports oil in state waters. We stongly oppose these
excessive penalties considering all the pending legislation
designed to prevent oil spills.

Kindly let me know if I can provide you with any additional
information or answer any questions.

Thank you for your consideration in this critical matter
impacting the marine transportation industry 1in our state.

General Manager
Oil Industry Services

kf
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SD 502 cont"d

was read the first tint and referred to tho Judiciary
Committee and the Resource-. Committee.

Zero fiscal noto published today from Department of
Environmental Conservation. Fiscal note published today
from Department of Fish and Game.

Governor"s transmittal letter dated February 21:

Dear Mr. Piooident:

Under the authority of art. 111, sec. 1B, of the Alaska
Constitution, | am transmitting three bills implementing
recommendations made by tho Alaska O0il Spill Commission.

One bill authorizes the governor to use the oil and
hazardous Bubstance release response fund, established under
AS 46.08.010, to respond to declared disaster emergencies
under AS 26.23.020(c). The bill also repeals the exception
in AS 46.04.080(a) that requires the Department of
Environmental Conservation (DEC) to perform the duties of
the Division of Emergency Services during a catastrophic oil
discharge. Finally, the bill creates in statute the State
Emergency Response Commission, presently established by an
administrative order.

Another bill extensively revises AS 46.03.758 - 46.03.763,
which deals with civil penalties for oil spills. In
general, the bill increases penalties for spills and
eliminates unwarranted exemptions and defenses.

The third bill strengthens DEC"S authority to require
compliance with oil discharge contingency plans. of
particular significance 1is the requirement that applicants
for contingency plans must maintain sufficient resources to
contain and remove, within the shortest possible time, a
realistic maximum oil discharge. Mext, this bill increases
the financial responsibility requirements for offshore oil
exploration and production activities, to guarantee that in
the event of another spill, significant financial resources
will exist to compensate damaged parties, including the
state. Finally, this bill authorizes DEC to inspect oil
industry facilities and tankers to guarantee compliance with
contingency plans and to assure structural integrity of the
equipment.

Sectional analyses of each bill, describing the bills in
detail, will be provided by my staff.

As you know, the Oil Spill Commission "Executive Summary,"
issued last month, includes over. 50 recommendations.

SENATE JOUPHAL
2526 February 31, 1990

SfiL_5M _Gontld

Through thia legislation, as well as othar bills alroady
under consideration by the Jlegislature (House Dill 409,
Senate Bills 359, 421, and A97), most of those
recommendations are being addressed. Furthermore,
additional legislative proposals based upon those
recommendations are Gtill under consideration, and, after
review of the full commission roport, jur.t released,
additional proposals might bo forthcoming.

The oil Spill Commission, aftor oxtonslve study, has
identified soveral ways for tho state to improve its MIlity
to prevont future spills and to better respond if /m jorious
bill occurB again. Those bills are critical to provont
another disaster liko the Exxon Valdoz spill. 1 tneroforo
urge your serious discussion, consideration, and passage of
these measures.

Sincerely,

/ol
Steve Cowpor
Governor

$6, 5B,

SENATE BILL HO. 503 by the Rules Committee by request of the
Governor, entitled:

"An Act authorizing the governor to spend money
from the oil and hazardous substance release
response fund for declared disasters; expanding
the role of the division of emergency services
during oil-Bpill-related declared disasters;
establishing the Alaska State Emergency Response
commission; and providing ft. an effective date."

was read the first time and referred to the Senate Special
Committee on Oil and Gas, the Resources Committee and the
Finance Committee.

Fiscal notes published today from Department of
Environmental Conservation and Department of Fish and Game.

Governor®s transmittal letter dated February 21

Dear Mr. President:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting three bills implementing
recommendations made by the Alaska Oil Spill Commission,
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April 18, 1990

"Me Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting a sponsor substitute for SB
502, relating to CIVil penalties and damages for oil
spills. This bill differs fronm the original (see my

February 21, 1990 transmittal letter at.1990 Senate Jour.
2525) in the following three respects:

€D Section 2 of the sponsor substitute sets out
substantially 1lower per-gallon penalties for non-crude oil
discharges than did the original bill.

) Section 4 of the sponsor substitute allows
imposition of the per-gallon penalties for non-crude oil
discharges only where the discharge 1is 1in excess of 500
gallons. The original bill would have allowed 1imposition
of the per-galxon penalties for any amount discharaed
(eliminating the present 18,000-gallon floor).

3) Section 5 of the sponsor substitute allows a
defendant to deduct the number of gallons of non-crude oil
recovered within 72 hours after a-non-crude oil spill for
penalty calculation purposes. /Theyoriginal bill allowed a
defendant to deduct the amount of (oil r~do\)\ered only within

36 hours after a spill. ( / / \ A

\ 3#ncere/ly~\ /7 {/

Steve Cowper
Governor



SECTIONAL ANALYSIS

Tho following 1is a sectional analysis of the bill that
strengthens civil penalty and damage provisions.

Section 1 modifies the legislative findings in the non-crude
oil damages and penalties provision (AS 46.03.75fct(a)) to make the
findings consistent with the changes in this bill.

Section 2 increases the maximum per gallon civil penalties for
non-crude oil discharges into various receiving environments and
authorizes the Department of Environmental Conservation ("DEC") to
adopt in regulations a schedule of penalties applicable to each
type of receiving environment.

Section 3 provides that for non-crude oil discharges into
multiple receiving environments, the penalty value applicable to
the most sensitive receiving environment applies unless the
defendant establishes the amount of oil which entered each
receiving environment.

Section 4 removes the penalty exemption for non-crude oil
discharges of less than 18,000 gallons.

Section 5 allows a defendant to deduct the number of gallons
of non-crude oil recovered within 36 hours after a non-crude oil
spill for penalty calculation purposes.

Section 6 reenacts AS 46.03.758(i) to allow a person who pays
a civil penalty under AS 46.03.758 to set off the amount paid
against a civil penalty awarded under AS 46.03.760(a). Section 8
also provides that an AS 46.03.758 civil penalty award does not
affect DEC"S authority to recover damages, restoration expenses,
and other fosts-

Section 7 amends the crude oil discharge civil penalty
provision (AS 46.03.759) to remove the penalty exemption for crude
oil discharges of less than 18,000 gallons; 1increase the AS
46.03.759(c) penalty multiplier from four to five times; allow a
person who pays a civil penalty under AS 46.03.759 to set off the
amount paid against a civil penalty award under AS 46.03.760(a);
and provide that an AS 46.03.759 civil penalty award does not
affect DEC'S authority to recover damages, restoration expenses,

and other costs.

Sections 8 and 9 revise and streamline DEC®"S major civil
penalties and damages statute, AS 46.03.760.

Section 8 raises the minimum civil penalty from $500 to
$2,500 per day for each violation, and modifies and expands the



factors the court evaluates in determining the proper amount.

Section 9 modifies the AS 46.03.760(e) damages provision
to make it consistent with the changes in sec. G and 11.

Section 10 expands the state"s authority to recover the
attorney fees and costs incurred by the state in DEC enforcement

cases.

Section 11 repeals the requirement for legislative approval
of the regulations adopted by DEC under sec. 2; removes the AS
46.03.758(9) "mitigation defense” which now allows a court to
"reduce or totally eliminate”™ the civil penalty for non-crude oil
discharges; repeals the AS 46.03.760(b) restriction that amounts
assessed must only be "compensatory and remedial™; repeals AS
46.03.760(c) as redundant because sec. 8 makes timeliness of
compliance a factor for the court to weigh under AS 46.03.760(a);
and repeals the AS 46.03.760(f) civil penalty provision as
redundant because sec. 8 incorporates the penalties under AS
46.03.760(a).

Section 12 acknowledges that sec. 10 has the effect of
changing Alaska Rule of Civil Procedure 82.

Section 13 provides that the Act becomes effective
immediately.



8 46.03.758 Alaska Statutes Supplement 8 46.03.758

(2) may not exceed $10,000 for any single proposal or project.

(d) The department shall establish an advisory committee, consist-
ing of five members, to assist the department in reviewing and evalu-
ating grant applications under this section. The advisory committee
must include

(1) an officer or employee of the department;

(2) a representative of the University of Alaska;

(3) a professional civil or chemical engineer with experience in en-
vironmental engineering;

(4) an owner or representative of a small business; and

(5) a public member. (8 3 ch 97 SLA 1989)

Effective dates. — Section 5, ch. 97,
SLA 1989, provides: "This Act takes effect
July 1, 1989."

Article 7. Prohibited Acts and Penalties.

Section Section
758. Civil penalties for discharges of oil ~ 822. Strict liability for the release of haz-
759. Civil penalties for discharges of ardous substances

crude oil 823. Hazardous substance response ac-
763. Attorney fees and costs tion contractors
770. Detention of vessel without warrant  826. Definitions

as security for damages

Sec. 46.03.758. Civil penalties for discharges of oil. (a) The leg-
islature finds that

(1) recent information discloses that the discharge of oil may cause
significant short and long-term damage to the state’s environment.
Even minute quantities of oil released to the environment may cause
high mortalities among larval and juvenile forms of important com-
mercial species, may affect salmon migration patterns, and may oth-
erwise degrade and diminish the renewable resources of the state;

(2) the exact nature and extent of oil pollution can be neither docu-
mented with certainty nor precisely quantified on a spill-by-spill ba-
sis; however, in light of the magnitude of harm which may be caused
by oil discharges, and the vital importance of commercial, sport and
subsistence fishing, tourism, and Alaska’s natural abundance and
beauty to the economic future of the state and its quality of life, it is
the judgment of the legislature that substantial civil penalties should
be imposed for the discharge of oil in order to provide a meaningful
incentive for the safe handling of oil and to insure that the public does
not bear substantial losses from oil pollution for which, because of its
subtle, long-term or unquantifiable nature, compensation would not
otherwise be received; and

(3) the handling of oil in large quantities is a hazardous undertak-
ing whicn poses a significant threat to the economy and environment
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of the state, which can be substantially reduced only by the taking of
rigorous safety precautions involving considerable expense; con-
versely, persons handling oil in smaller amounts pose a correspond-
ingly lower risk to the economy and environment of the state, and are
capable of safe oil handling practices at correspondingly lower costs;
in order to provide an incentive which is effective, but not punitive, it
is necessary and appropriate that the assessment of civil penalties for
discharges of small quantities of oil be left for case-by-case judicial
determination, while insuring, through the penalty provisions of this
section, that the handling of oil in large quantities occurs in a manner
which will not impair the renewable resources of the state.

(b) No later than the 10th day after the convening of the Second
Session ofthe Tenth Alaska Legislature, the department shall submit
to the legislature regulations establishing the following schedule of
fixed penalties for discharges of oil:

(1) Subject to (2) of this subsection, the penalties for the following
categories of receiving environments may not exceed

(A) $10 per gallon of oil which enters an anadromous stream or
other freshwater environment with significant aquatic resources;

(B) $2.50 per gallon of oil which enters an estuarine, intertidal or
confined saltwater environment; and

(C) $1 per gallon of oil which enters an unconfined saltwater envi-
ronment, public land or freshwater environment without significant
aquatic resources.

(2) For discharges of oil which are caused by the gross negligence or
intentional act of the discharger, or when the couit finds than the
discharger did not take reasonable measures to contain and clean up
the discharged oil, the penalty shall be determined by multiplying the
penalty established under (1) of this subsection by a factor of five.

(c) Regulations adopted under (b) of this section shall become effec-
tive 60 days after submission to the legislature, unless disapproved by
a special concurrent resolution introduced in either house, and con-
curred in by a majority of the members in joinc session within 60 days
ofthe submission ofthe regulations. The department may periodically
revise regulations adopted under Ib) of this section. Revised regula-
tions shall be submitted to the legislature no later than 10 days after
the convening of the appropriate regular session of the legislature,
and are subject to disapproval as specified in this subsection.

(d) The schedule shall vary according to the toxicity, degradability
and dispersal characteristics of the oil. The schedule shall also vary
according vo the sensitivity and productivity of the receiving environ-
ment. Variations under this subsection may be by subcategories of
receiving environments, specific receiving environments, or both. The
maximum penalties established in (b) of this section shall apply to
discharges in the most sensitive and productive of receiving environ-
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ments within each category of receiving environment, and the penalty
shall decrease for less productive or sensitive receiving environments.

(c) If u discharge of oil in excess of 18,000 gallons not permitted
under applicable state und federal law occurs within the territorial
jurisdiction of the state, or into or upon the adjacent outer continental
shelf of the state, the following persons, in addition to the person
causing or permitting the discharge, are jointly and severally liable to
the state, in a civil action, for the full amount of penalties established
in the regulations adopted under this section:

(1) if the discharge occurs from any commercial or industrial facil-
ity other than a vessel or offshore platform, the owner, lessee or per-
mittee, and operator of the facility;

(2) if the discharge occurs from a vessel,

(A) the owner and operator of the vessel; and

(B) the owner of the oil carried as cargo on the vessel at the time
the vessel was loaded, if the loading occurred within the territorial
jurisdiction of the state, or at a deep-water port or other offshore
storage facility adjacent to the state; however, if the owner of the oil
temporarily transfers ownership of the oil to another person, and the
transfer has the purpose or effect of evading the vicarious liability
imposed by this section, the transferor will be considered the owner of
the oil for the purposes of this subsection; and

(3) if the discharge occurs from an offshore platform, the lessee or
permittee of the tract or acreage upon which the platform is situated,
and the operator of the platform.

(fi The court shall deduct from the penalties for which the person
charged is liable under (e) ofthis section that amount of oil which was
removed from the environment as a result of a cleanup operation
undertaken in conformity with applicable state and federal law, un-
less the oil was removed by an agency ofstate, local or federal govern-
ment. The dispersal of oil through the use of chemical agents or other
means is not considered removal for the purposes of this subsection.
The court may estimate the amount of oil removed.

(o) Exceptas provided in (f) and (j) of this section, the entire penalty
specified in the regulations shall be imposed, except that a person who
discharges oil into a receiving environment may demonstrate, by a
preponderance of evidence, that mitigating circumstances relating to
the effects of the discharge would make imposition ofthe full penalty
inappropriate. In determining whether mitigating circumstances
exist, the court shall recognize that scientific knowledge pertaining to
oil spills is very limited and if there is insufficient knowledge either to
predict a base case or to show mitigating circumstances varying from
that base case, the administratively established schedule of penalties
shall apply. If mitigating circumstances are proven by a preponder-
ance of the evidence, the court may reduce or totally eliminate the
penalty, in accordance with the purposes of this section.
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(h) A person otherwise liable lor penalties under (e) of this section
is not liable if the person demonstrates, by a preponderance ol’ the
evidence, that the discharge occurred solely as a result of

(1) an act of God;

(2) an act of a third person with intent to cause a discharge, unless
the third person is a person with whom the person charged is made
jointly and severally liable under (e)(1) — (3) of this section;

(3) a negligent, or intentional act of the State of Alaska or the
United States; or

(4) an act of wur.

(i) Notwithstanding AS 46.03.875, a person liable under this sec-
tion is not also liable for the discharge of oil under AS -16.03.760(a). A
person causing or permitting u discharge of oil of 18,000 gallons or
less not permitted under applicable state or federal law is liable for
that dischurge under the penalty provisions of AS 46.03.760(a); how-
ever, the court may impose a penalty of less than $500 for the dis-
charge.

(J) The court may reduce the penalty imposed under this section if
the person charged demonstrates, by u preponderance of the evidence,
that the discharge was caused solely by a negligent act of a third
person, unless the third person is a person with whom the person
charged is made jointly and severally liable under (e)(1) — (3) of this
section.

(k) [Repealed, &8 19 ch 59 SLA 1986.1

(/) In this section

(1) "adjacent outer continental shelf’ means that portion of the
outer continental shelf which would be within the territorial jurisdic-
tion of the state if its boundaries were extended seaward to the outer
margin of the outer continental shelf;

(2) "confined saltwater environment” means a bay, sound or other
partially enclosed saltwater body in which flushing through tidal or
current action is significantly restricted;

(3) "discharge of o0il” means the entry of oil into or upon the water
or public land of the state (except oil discharges into an enclosed and
impervious oil spill containment area), regardless of causation;

(4) “intertidal” means the ocean area between highest high water
and lowest low water of tidal action;

(5) "offshore platform” means an offshore structure, whether float-
ing or temporarily or permanently secured to the floor of the ocean or
other water body, which is used primarily for the exploration for or
production of oil or natural gas;

(6) "oil” means petroleum and any substance refined from petro-
leum, except crude oil;

(7) "operator” means the person who. through contract, lease, sub-
lease, or otherwise, exerts general supervision and control of activities
at the facility; the term includes, by way of example and not limita-
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tion, ]1prime or general contractor. tho muster of a vessel and the
master’s employer, or any other person who, personally or through an
agent or contractor, undertakes the general functioning of the facility;

(8) "vessel™ means any form or manner of watercraft, whether or
not capable ol self-propulsion, except olfshore platforms. ($ 1ch 12!)
SLA 1977; am #8 | — Ich 128 SLA 1978; am $ 110 ch 59 SLA 1982;
am $ 19 ch 59 SLA 198(1; am 1, 2 ch 41 SLA 1989)

lifted of iimendnientN. — Tho 10H!) ever in lork" ul the end of HuliBOClion (el
amend nt, effective August 10, HIM), nmJ rewrote the definition of"oil" in para-
deleted "Alter April If), )I>7K" at the lie- graph (/)<(ii which rend "means potro-
ginning and suliHtitoted "adopted under leum, crude oil, nnd any Huhntnncc refined
thin Miction" for "or $100,000,000, which-  from petroleum or crude oil."

Sec. 49.08.759. Civil penalties for discharges of crude oil.
(a) A person who is found to be liable under any other state law for an
unpermitted discharge of crude oil in excess of 18,000 gallons is, in
addition to liability for any other penalties or for damages or the cost
of containment and cleanup, liable to the state in a civil action for a
civil penalty, up to a maximum of $500,000,000, in the amount of

(1) $8 per gallon of crude oil discharged for the first 420,000 gallons
discharged; and

(2) $12.50 per gallon of crude oil discharged for amounts discharged
in excess of 420,000 gallons.

(b) In determining how many gallons of crude oil have been dis-
charged for purposes of assessing a penalty under (a) of this section,
the court shall deduct the number of discharged gallons of crude oil
that the defendant proves were removed by the defendant from the
environment within the first 86 hours after the discharge as a result
ofa c'eanup operation undertaken in conformity with applicable state
and federal law. The dispersal of oil through burning, the use of chem-
ical agents, biological additives, or sinking agents, or other means is
not considered removal for the purposes of this subsection.

(c) Subject to the $500,000,000 maximum set under (a) of this sec-
tion the court shall assess four times the penalty set out in (a) of this
section if the court finds

(1) the discharge was caused by the gross negligence or intentional
act of the defendant;

(2) the defendant did not take reasonable measures to contain and
clean up the discharged oil; or

(3) the defendant did not respond in accordance with an approved
oil discharge contingency plan.

(d) Notwithstanding AS 46.03.875, a person liable for civil penal-
ties under this section is not also liable for the discharge of the crude
oil under AS 46.03.760(a). A person causing or permitting a discharge
of crude oil of 18,000 gallons or less not permitted under applicable
state or federal law is liable for that discharge under the penalty
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provisions of AS 46.03.760(a); however, the court may impose a pen-
ulty of less than $500 for the discharge.

() The court may reduce the penalty imposed under this section
the defendant demonstrates, by a preponderance of the evidence, that
the discharge was caused solely by a negligent act of a third person
unless the third person is a person with whom the defendant was
found jointly and severally liable for the discharge under other state
law.

(0 A person otherwise liable for penalties under this section is not
liable if the person demonstrates, by a preponderance of the evidence,
that the discharge occurred solely as a result of

(1) an act of God;

(2) a negligent or intentional act of the State of Alaska or the
United States; or

(3) an act of war.

(9) In this section, "discharge” means entry of crude oil into or upon
the water or public land of the state, regardless of causation, except
discharges into an enclosed and impervious oil spill containment area.
(8 3 ch 41 SLA 1989)

Revisor's notes. — The introductory Effective dates. — Chapter -11, SLA
language of (c) of this section was rcorga-  1989. which enuctcd this section, took ef-
nized in 1989 to conform to the style of the  feet on August 10, 1989.

Alaska Statutes.

Sec. 46.03.763. Attorney fees and costs. In an action to impose
civil penalties under AS 46.03.758, 46.03.759, or 46.03.760 for a dis-
charge of oil, the state may recover full reasonable attorney fees and
costs incurred by the state in maintaining the action. (8 4 ch 41 SLA
1989)

Cross references. — For effect of this Effective dates. — Chapter 41, SLA
section on Rule 82, Alaska Rules of Civil 1989, which enacted this section, took ef-
Procedure, see § 9, ch. 41, SLA 1989 in  feet on August 10, 1989.
the Temporary and Special Acts.

Sec. 46.03.770. Detention of vessel without warrant as secu-
rity for damages. A vessel that is used in or in aid of a violation of
AS 46.03.740 — 46.03.750 may be detained after a valid search by the
department, an agent ofthe department, a peace officer of the state, or
an authorized protection officer of the Department of Fish and Game.
Upon judgment of the court having jurisdiction that the vessel was
used in, or was the cause of, a violation of AS 46.03.740 — 46.03.750
with knowledge of its owner or under circumstances indicating that
the owner should reasonably have had this knowledge, the vessel may
be held as security for payment to the state of the amount of damages
assessed by the court under AS 46.03.758, 46.03.759, 46.03.760,
46.03.822, and AS 46.04.030(g). If the damages assessed are not paid
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Alaska Statutes

846.03.760

(8) 'vessel” means any form or manner of watercraft, whether or

not capable of self-propulsion, except offshore platforms.

1ch 129

SLA 1977; am SS 1-3 ch 128 SLA 1978; am § 110 ch 59 SLA 1982: am

» 19 ch 59 SLA 1986)

Rcvisor'.s notes. — In. 1987, a refer-
ence in paragraph 'bull to "(31 of this sub-
section" was changed to "(2) of this sub-
section” to correct a manifest error.

Cross references. — For provision
that actions brought under this section
may be brought directly against insurers

For schedule of civil penalties under ib>
of this section, see 18 AAC 75.510 — IS
AAC 75.600.

Effect of amendments. — The 19S6
amendment repealed subsection tki. con-
cerning the "oil spill mitigation account.”

Editor’s notes. — The effective date

(referred to in (e) of this section | of the
regulation adopting the schedules is April
19, 1978.

or other persons providing, evidence of fi-
nancial responsibility, see AS
46.04.040(c).

Sec. 46.03.760. Civil action for pollution; damages, (a) A per-
son who violates or causes or permits to be violated a provision of this
chapter other than AS 46.03.250 — 46.03.314, or a provision of AS
46.04 or AS 46.09, or a regulation, a lawful order ofthe department, or
a permit, approval, or acceptance, or term or condition of a permit,
approval, or acceptance issued under this chapter or AS 46.04 or AS
46.09 is liable, in a civil action, to the state for a sum to be assessed by
the court of not less than $500 nor more than $100,000 for the initial
violation, nor more than $5,000 for each day after that on vhich the
violation continues, and that shall reflect, when applicable.

(1) reasonable compensation in the nature of liquidated damages
for any adverse environmental effects caused by the violation, which
shall be determined by the cour* according to the toxicity,
degradability and dispersal characteristics of the substance dis-
charged, the sensitivity of the receiving environment, and the degree
to which the discharge degrades existing environmental quality;

(2) reasonable costs incurred by the state in detection, investiga-
tion, and attempted correction of the violation;

(3) the economic savings realized by the person in not complying
with the requirement for which a violation is charged.

(b) Except as determined by the court under (f)(4) of this section,
actions under this section may not be used for punitive purposes, anu
sums assessed by the court must be compensatory and remedial in
nature.

(c) The court, upon motion of the department or upon its own mo-
tion, may defer assessment of all or part of that portion of the sum
imposed upon a person under (a)(3) of this section conditioned upon
the person complying, within the shortest feasible time, with the re-
quirement for which a violation is shown.

(d) As used in this section, "economic savings” means that sum
which a person would be required to expend for the planning, acquisi-
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tion, siting, construction, installation and operation of facilities neces -
sary to effect compliance with the standard violated.

(e) In addition to liability under (a) — (dl of this section, u person
who violates or causes or permits to be violated a provision of AS
46.03.740 — 46.03.750 is liable to the state, in a civil action brought
under AS 46.03.822, for the full amount of actual damages caused to
the state by the violation, including direct and indirect costs associ-
ated with the abatement, containment or removal of the pollutant,
restoration of the environment to its former state, and all incidental
administrative costs.

(f) A person who violates or causes or permits to be violated a provi-
sion of AS 46.03.250 — 46.03.314, or a regulation, a lawful order of
the department, or a permit, approval, or acceptance, or term or condi-
tion ofa permit, approval, or acceptance issued under AS 46.03.250 —
46.03.314 is liable, in a civil action, to the state for a sum to be as-
sessed by the court of not less than $500 nor more than $100,000 for
the initial violation, nor more than $10,000 for each day after that on
which the violation continues, and that shall reflect, when applicable,

(1) ret. :onable compensation in the nature of liquidated damages
for any adverse environmental effects caused by the violation, that
shall be determined by the court according to the toxicity,
degradability and dispersal characteristics of the substance dis-
charged, the sensitivity of the receiving environment, and the degree
to which the discharge degrades existing environmental quality;

(2) reasonable costs incurred by the state in detection, investiga-
tion, and attempted correction of the violation;

(3) the economic savings realized by the person in not complying
with the requirement for which a violation is charged; and

(4) the need for an enhanced civil penalty to deter future noncom-
pliance. (§ 3 ch 120 SLA 1371; am 8 9 ch 220 SLA 1976; am 8§ 5 ch
266 SLA 1976; am 8§ 5, 6 ch 116 SLA 1980; am 88 5 — 7 ch 77 SLA
1984; am § 9 ch 59 SLA L986)

Cross references. — For oil pollution  for "or" in the introductory language of
control, see AS -16.04. For provision that subsection ta) and made a series of techni-
actions brought under (a) and (e) of this  cal changes through the rest of this sub-
section may be brought directly against section. added "Except as determined by
insurers or other persons providing evi- the court under tfi(4) of this section" at
dence of financial security, see AS the beginning of subsection ibi, and added
46.04.040(e). subsection if).

Kffect of amendments. — The 1984 The 1980 amendment in the introduc-
amendment substituted "other than AS tory language of subsection tal inserted
*16.03.250 — 46.03.314, or a provision ol*  “or AS 46.09" in two places.
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