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A n  A p p e a l  f o r  S i g n i f i c a n t  I m p r o v e m e n t  i n  t h e  E n f o r c e m e n t  o f
A l a s k a ’ s  E n v i r o n m e n t a l  L a w s

R e c o m m e n d e d  L e g i s l a t i v e  R e m e d i e s

s u b m i t t e d  b y :  S u e  L i b e n s o n ,  E x e c u t i v e  D i r e c t o r
A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t

M i k e  W e n i g ,  S t a f f  A t t o r n e y  

T r u s t e e s  f o r  A l a s k a

Introduction

I n  t h e  w a k e  o f  t h e  E x x o n  V a l d e z  o i l  s p i l l ,  A l a s k a ' s  g r e a t e s t  

e n v i r o n m e n t a l  t r a g e d y ,  i t  i s  a n t i c i p a t e d  t h a t  t h e  l e g i s l a t u r e  

w i l l  c o n s i d e r  n u m e r o u s  a p p r o a c h e s  t o  i m p r o v i n g  p u b l i c  p o l i c y  w i t h  
t h e  i n t e n t  o f  p r e v e n t i n g  f u t u r e  s p i l l s .  M a n y  o f  t h e s e  c h a n g e s  

w i l l  f o c u s  o n  i m p r o v e m e n t s  w i t h i n  t h e  A l a s k a  D e p a r t m e n t  o f  

E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C )  w h i c h  h a s  t h e  b u l k  o f  t h e  
S t a t e ' s  r e s p o n s i b i l i t y  w i t h  r e g a r d s  t o  o i l  s p i l l  p r e v e n t i o n  a n d  

r e s p o n s e .

F o r  a n y  o f  t h e  l e g i s l a t u r e ' s  p o t e n t i a l  a c t i o n s  t o  s u c c e e d ,  

h o w e v e r ,  t h e y  m u s t  b e  b a c k e d  b y  o n e  u n d e r l y i n g  f a c t o r  -  i m p r o v e d  

e n f o r c e m e n t .  W h i l e  t h e r e  a r e  u n d o u b t e d l y  n e e d s  f o r  c h a n g e  i n  

s p i l l  p r e v e n t i o n  a n d  r e s p o n s e ,  t h e  C o m m i s s i o n  m u s t  r e c o g n i z e  t h a t  
t h e  c u r r e n t  f a i l u r e  o f  e x i s t i n g  r e g u l a t o r y  s a f e g u a r d s  i s  l a r g e l y  

d u e  t o  t h e  i n a b i l i t y  o f  a g e n c i e s ,  i n c l u d i n g  D E C ,  t o  p r o p e r l y  
e n f o r c e  t h e  l a w  a n d  t h e r e b y  c r e a t e  a n  a t m o s p h e r e  w h i c h  e n c o u r a g e s  

c o m p l i a n c e  b y  p o t e n t i a l  p o l l u t e r s .

T h e  f o l l o w i n g  o u t l i n e s  a  p a c k a g e  o f  l e g i s l a t i v e  

r e c o m m e n d a t i o n s  f o r  i m p r o v i n g  t h e  e n f o r c e m e n t  o f  A l a s k a ' s  

e n v i r o n m e n t a l  l a w s  a n d  r e g u l a t i o n s .  T h e  i m p l e m e n t a t i o n  o f  t h e s e  

m e a s u r e s  w i l l  u l t i m a t e l y  b e  i m p r o v e d  c o m p l i a n c e ,  t h e  u l t i m a t e  

t o o l  i n  p r e v e n t i n g  f u t u r e  p o l l u t i o n  c a t a s t r o p h e s .

R e c o m m e n d a t i o n s

I .  A u t h o r i z e  D E C  t o  a s s e s s  a d m i n i s t r a t i v e  p e n a l t i e s .

I I .  S t r e n g t h e n  c r i m i n a l  p e n a l t i e s  f o r  v i o l a t i o n s  o f  p o l l u t i o n  

l a w s .

I I I .  A u t h o r i z e  D E C  t o  m a k e  r e a s o n a b l e  i n s p e c t i o n s  w i t h o u t  f i r s t  

o b t a i n i n g  a  w a r r a n t .

I V .  E l i m i n a t e  a d m i n i s t r a t i v e  a n d  j u d i c i a l  " p r e - e n f o r c e m e n t  

r e v i e w "  o f  c o m p l i a n c e  o r d e r s .

V .  P r o v i d e  f o r  c i t i z e n  s u i t s  t o  e n f o r c e  e n v i r o n m e n t a l  s t a t u t e s  

a n d  r e g u l a t i o n s .

V I .  P r o v i d e  a d e q u a t e  f u n d i n g  f o r  D E C  t o  f u l f i l l  i t s  r e g u l a t o r y



D i s c u s s i o n  o f  R e c o m m e n d a t i o n s

I .  D E C  S H O U L D  H A V E  T H E  S T A T U T O R Y  A U T H O R I T Y  T O  A S S E S S  

A D M I N I S T R A T I V E  P E N A L T I E S

A m o n g  t h e  t o o l s  t h a t  a r e  n e c e s s a r y  f o r  D E C  t o  h a v e  a  

c r e d i b l e ,  f o r c e f u l ,  a n d  e f f i c i e n t  e n f o r c e m e n t  p r o g r a m  i s  t h e  

a u t h o r i t y  t o  a s s e s s  a d m i n i s t r a t i v e  p e n a l t i e s  f o r  v i o l a t i o n s  o f  

t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s .

P e n a l t i e s ,  g e n e r a l l y ,  a r e  a n  i m p o r t a n t  e n f o r c e m e n t  t o o l  

b e c a u s e  t h e y  g r e a t l y  r e d u c e  t h e  e c o n o m i c  i n c e n t i v e s  t o  v i o l a t e  

t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s .  H o w e v e r ,  D E C  c u r r e n t l y  h a s  t h e  

a u t h o r i t y  o n l y  t o  i s s u e  a  c o m p l i a n c e  o r d e r  r e q u i r i n g  c o r r e c t i v e  

a c t i o n  o r  t o  c o m m e n c e  a  j u d i c i a l  e n f o r c e m e n t  a c t i o n  f o r  c i v i l  o r  

c r i m i n a l  p e n a l t i e s . 1 L i k e  m o s t  l i t i g a t i o n ,  h o w e v e r ,  j u d i c i a l  

e n f o r c e m e n t  a c t i o n s  r e q u i r e  t h e  S t a t e  t o  c o m m i t  s u b s t a n t i a l  

r e s o u r c e s  a n d  t i m e  a n d ,  t h u s ,  a r e  u s e d  o n l y  f o r  t h e  m o s t  e x t r e m e  

v i o l a t o r s .  B y  t h e m s e l v e s ,  j u d i c i a l  e n f o r c e m e n t  a c t i o n s  c a n n o t  

p r o v i d e  a  s u f f i c i e n t  e n f o r c e m e n t  t h r e a t .

A  c i v i l  p e n a l t y  p r o g r a m  i s  t h u s  a  n e c e s s a r y  t o o l  f o r  a  

c r e d i b l e  e n f o r c e m e n t  a r s e n a l .  A d m i n i s t r a t i v e  p e n a l t i e s  c o u l d  b e  

a s s e s s e d  t h r o u g h  a  f a i r  y e t  f a r  l e s s  r e s o u r c e  i n t e n s i v e  

a d m i n i s t r a t i v e  h e a r i n g  p r o c e d u r e  t h a n  c o u r t  p r o c e e d i n g s .

D e c i s i o n s  b y  a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r s  w o u l d  b e  j u d i c i a l l y  

r e v i e w a b l e  o n  t h e  r e c o r d ,  r a t h e r  t h a n  t h r o u g h  a  c u m b e r s o m e  t r i a l

m a n d a t e .

1 T w o  o f  t h e s e  t h r e e  t o o l s ,  t h e m s e l v e s ,  n e e d  t o  b e  

s t r e n g t h e n e d ,  a s  e x p l a i n e d  b e l o w  i n  s e c t i o n s  I V  a n d  V I .



A d m i n i s t r a t i v e  p e n a l t i e s  w o u l d  g r e a t l y  s t r e n g t h e n  D E C ' s  

e n f o r c e m e n t  p r e s e n c e  a n d  c a p a b i l i t y  b y  p r o v i d i n g  t h e  a g e n c y  w i t h  

a  r e l a t i v e l y  q u i c k  a n d  e f f i c i e n t  m e a n s  o f  i m p o s i n g  p e n a l t i e s .

T h e  a u t h o r i t y  t o  a s s e s s  a d m i n i s t r a t i v e  p e n a l t i e s  i s  p a r t i c u l a r l y  

i m p o r t a n t  f o r  t h e  r e l a t i v e l y  n u m e r o u s  y e t  s m a l l  v i o l a t o r s ,  f o r  

w h o m  D E C ' s  c o m m e n c e m e n t  o f  l e n g t h y  j u d i c i a l  e n f o r c e m e n t  

p r o c e e d i n g s  i s  s i m p l y  n o t  w o r t h w h i l e .  B y  g r e a t l y  r e d u c i n g  t h e  

r e s o u r c e s  n e c e s s a r y  t o  l e v y  p e n a l t i e s ,  a n  a d m i n i s t r a t i v e  p e n a l t y  

p r o g r a m  w o u l d  p r o v i d e  a n  e n f o r c e m e n t  t h r e a t  t h a t  i s  o t h e r w i s e  n o t  

p r e s e n t  a t  a l l  f o r  t h e s e  s m a l l  v i o l a t o r s .

A d m i n i s t r a t i v e  p e n a l t i e s  a r e  a n  i n t e g r a l  c o m p o n e n t  o f  t h e  

f e d e r a l  e n v i r o n m e n t a l  e n f o r c e m e n t  p r o g r a m . 2 N u m e r o u s  s t a t e  

a g e n c i e s  a l s o  h a v e  t h e  a u t h o r i t y  t o  a s s e s s  p e n a l t i e s  f o r  

v i o l a t i o n s  o f  s t a t e  e n v i r o n m e n t a l  l a w s . 3 A d m i n i s t r a t i v e  

p e n a l t i e s  s h o u l d  b e c o m e  a n  e s s e n t i a l  c o m p o n e n t  o f  D E C ' s  

e n f o r c e m e n t  a r s e n a l  a s  w e l l .

O f  c o u r s e ,  m e r e l y  h a v i n g  t h e  l e g a l  a u t h o r i t y  t o  a s s e s s  

p e n a l t i e s  i s  n o t  e n o u g h .  D E C  m u s t  a l s o  b e  g i v e n  t h e  

c o r r e s p o n d i n g  b u d g e t a r y  r e s o u r c e s  t o  h i r e  s u f f i c i e n t  t e c h n i c a l
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p r o c e d u r e .

2 S e e ,  e . g . , s e c t i o n  3 0 9 ( g )  o f  t h e  C l e a n  W a t e r  A c t ,  3 3  U . S . C .  

§  1 3 1 9 ( g ) ;  s e c t i o n  3 0 0 8  ( a )  o f  t h e  R e s o u r c e  C o n s e r v a t i o n  a n d  R e c o v e r y  
A c t ,  4 2  U . S . C .  §  6 9 2 8 ( a ) ;  s e c t i o n  1 4 ( a )  o f  t h e  F e d e r a l  I n s e c t i c i d e ,  

F u n g i c i d e ,  a n d  R o d e n t i c i d e  A c t ,  7  U . S . C .  §  1 3 6 1 ( a ) ;  s e c t i o n  1 6 ( a )  

o f  t h e  T o x i c  S u b s t a n c e s  C o n t r o l  A c t ,  1 5  U . S . C .  §  2 6 1 5 ( a ) ;  a n d  

s e c t i o n  1 0 9  o f  t h e  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  

C o m p e n s a t i o n ,  a n d  L i a b i l i t y  A c t ,  4 2  U . S . C .  §  9 6 0 9 .

3 F o r  e x a m p l e ,  s e e  W a s h i n g t o n ,  R C W  9 0 . 4 8 . 1 4 4 .



s t a f f  a n d  p e r m a n e n t  h e a r i n g  o f f i c e r s  t o  m a k e  t h e  a d m i n i s t r a t i v e  

p e n a l t y  p r o c e s s  w o r k .

I I .  C R I M I N A L  P E N A L T I E S  F O R  V I O L A T I O N S  O F  S T A T E  

E N V I R O N M E N T A L  L A W S  S H O U L D  B E  S T R E N G T H E N E D

S t i f f  c r i m i n a l  s a n c t i o n s  a r e  a n o t h e r  e s s e n t i a l  c o m p o n e n t  o f  

t h e  k i n d  o f  e n f o r c e m e n t  p r o g r a m  t h a t  i s  n e c e s s a r y  t o  a c h i e v e  f u l l  

c o m p l i a n c e  w i t h  t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s .  T h e  c u r r e n t  

l i a b i l i t y  f o r  c r i m i n a l  v i o l a t i o n s  o f  A l a s k a ' s  e n v i r o n m e n t a l  l a w s  

i s  i n a d e q u a t e .

W i t h  a  f e w  e x c e p t i o n s ,  n e g l i g e n t  a n d  k n o w i n g  v i o l a t i o n s  o f  

t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s  a r e  c u r r e n t l y  o n l y  c l a s s  B a n d  A  

m i s d e m e a n o r s ,  r e s p e c t i v e l y .  A S  4 6 . 0 3 . 7 9 0 ( a ) ,  ( b )  .  C l a s s  B

m i s d e m e a n o r s  a r e  p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  $ 1 0 0 0  a n d  

b y  i m p r i s o n m e n t  f o r  n o  l o n g e r  t h a n  9 0  d a y s ;  C l a s s  A  m i s d e m e a n o r s  

a r e  p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  $ 5 0 0 0  a n d  b y  a  m a x i m u m  

o f  i m p r i s o n m e n t  f o r  o n e  y e a r .  A S  1 2 . 5 5 . 0 3 5 ( b ) ( 3 ) ,  ( 4 ) ;

1 2 . 5 5 . 1 3 5 ( a ) ,  ( b ) .

T h e s e  l i a b i l i t i e s  s t a n d  i n  s t a r k  c o n t r a s t  w i t h  c r i m i n a l  

l i a b i l i t i e s  f o r  v i o l a t i o n s  o f  f e d e r a l  e n v i r o n m e n t a l  l a w s .  F o r  

e x a m p l e ,  u n d e r  s e c t i o n  3 0 9 ( c )  o f  t h e  f e d e r a l  C l e a n  W a t e r  A c t ,  

n e g l i g e n t  v i o l a t i o n s  a r e  p u n i s h a b l e  b y  e i t h e r  o r  b o t h  m a x i m u m  

f i n e s  o f  $ 2 5 , 0 0 0  p e r  v i o l a t i o n  a n d / o r  o n e  y e a r  i m p r i s o n m e n t ;  

k n o w i n g  v i o l a t i o n s  a r e  p u n i s h a b l e  b y  e i t h e r  m a x i m u m  f i n e s  o f  

$ 5 0 , 0 0 0  p e r  v i o l a t i o n  o r  b y  t h r e e  y e a r s  i m p r i s o n m e n t .  3 3  U . S . C .

-  4 -



§  1 3 1 9 ( c )  . “

A l a s k a ' s  c r i m i n a l  l i a b i l i t i e s  s h o u l d  b e  s t r e n g t h e n e d  b y  

m a k i n g  n e g l i g e n t  v i o l a t i o n s  C l a s s  A  m i s d e m e a n o r s  a n d  k n o w i n g  

v i o l a t i o n s  C l a s s  C f e l o n i e s ,  w h i c h  a r e  p u n i s h a b l e  b y  a  m a x i m u m  

f i n e  o f  $ 5 0 , 0 0 0  p e r  v i o l a t i o n  a n d  f i v e  y e a r s '  i m p r i s o n m e n t .  A S  

12.55.035( ( b ) (2); 1 2 . 5 5 . 1 2 5 ( e ) .  I n  a d d i t i o n ,  t h e  d e f i n i t i o n  i n  

A S  4 6 . 0 3 . 9 0 0 ( 1 7 )  o f  " p e r s o n s "  w h o  a r e  s u b j e c t  t o  c r i m i n a l  

s a n c t i o n s  s h o u l d  b e  a m e n d e d  t o  i n c l u d e  " a n y  r e s p o n s i b l e  c o r p o r a t e  

o f f i c e r . "  S e e  C l e a n  W a t e r  A c t  s e c t i o n  3 0 9 ( c ) ( 6 ) ,  3 3  U . S . C .  §  

1 3 1 9 ( c )  ( 6 )  .

T h e  l a s t  l e g i s l a t u r e  i n c r e a s e d  c i v i l  p e n a l t i e s  f o r  o i l  

p o l l u t e r s  ( s e e  S B  2 7 1 )  a n d  c o n s i d e r e d  t o u g h e r  c r i m i n a l  s a n c t i o n s  

i n  t h e  o i l  p o l l u t i o n  c o n t e x t .  T h e  l e g i s l a t u r e  s h o u l d  n o w  

c o m p l e t e  i t s  m i s s i o n  a n d  s t i f f e n  c r i m i n a l  s a n c t i o n s  f o r  

v i o l a t i o n s  o f  a l l  S t a t e  e n v i r o n m e n t a l  l a w s .

A s  t o  c r i m i n a l  l i a b i l i t y  f o r  o i l  s p i l l s ,  i n  p a r t i c u l a r ,  t w o  

b i l l s '  s p o n s o r e d  b y  t h e  G o v e r n o r  a n d  i n t r o d u c e d  i n  t h e  l a s t  

l e g i s l a t i v e  s e s s i o n  s h o u l d  b e c o m e  l a w .  A m o n g  o t h e r  t h i n g s ,  H B  

3 1 5  c l a s s i f i e s  a s  C l a s s  C f e l o n i e s ,  o i l  s p i l l s  o f  1 0 , 0 0 0  b a r r e l s  

o r  m o r e  i n v o l v i n g  a  f a i l u r e  t o  c o m p l y  w i t h  a n  o i l  d i s c h a r g e  

c o n t i n g e n c y  p l a n  o r  a  f a i l u r e  t o  a d e q u a t e l y  c l e a n  u p  a  d i s c h a r g e  

o f  o i l .  H B  3 1 6  e x p a n d s  t h e  p e n a l t i e s  t h a t  c a n  b e  l e v i e d  a g a i n s t  

a  d e f e n d a n t  t h a t  i s  a n  o r g a n i z a t i o n  b y  i n c l u d i n g  f i n e s  e q u a l  t o  

t w i c e  t h e  d a m a g e  o r  l o s s  c a u s e d  b y  t h e  d e f e n d a n t .

4 S e e  a l s o ,  e . g . , s e c t i o n  3 0 0 8 ( d )  o f  t h e  R e s o u r c e  C o n s e r v a t i o n  

a n d  R e c o v e r y  A c t ,  4 2  U . S . C .  §  6 9 2 8 ( d ) ;  s e c t i o n  1 1 3 ( c )  o f  t h e  C l e a n  

A i r  A c t ,  4 2  U . S . C .  §  7 4 1 3 ( c ) .
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I I I .  D E C  S H O U L D  H A V E  T H E  A U T H O R I T Y  T O  M A K E  R E A S O N A B L E  

I N S P E C T I O N S  W I T H O U T  F I R S T  O B T A I N I N G  A  W A R R A N T

T h e  a b i l i t y  t o  m a k e  i n s p e c t i o n s  t o  d e t e r m i n e  w h e t h e r  

v i o l a t i o n s  o f  t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s  a r e  o c c u r r i n g  i s  

s t i l l  a n o t h e r  n e c e s s a r y  e l e m e n t  o f  a  c r e d i b l e  e n f o r c e m e n t  

p r o g r a m .  C u r r e n t l y ,  A S  4 6 . 0 3 . 8 6 0  a p p e a r s  t o  r e q u i r e  D E C  t o  

o b t a i n  a  s e a r c h  w a r r a n t  b e f o r e  i t  c a n  i n v e s t i g a t e  p o s s i b l e  

v i o l a t i o n s .  F e d e r a l  e n v i r o n m e n t a l  l a w s ,  i n  c o n t r a s t ,  c o n t a i n  n o  

s u c h  w a r r a n t  r e q u i r e m e n t .  F o r  e x a m p l e ,  s e c t i o n  3 0 8  ( a ) ( B )  o f  t h e  

C l e a n  W a t e r  A c t  e x p r e s s l y  p r o v i d e s  t h e  E P A  w i t h  a  " r i g h t  o f  

e n t r y "  a n d  w i t h  a u t h o r i t y  " a t  r e a s o n a b l e  t i m e s "  t o  m a k e  

i n s p e c t i o n s  a n d  c o p y  r e l e v a n t  r e c o r d s .  3 3  U . S . C .  §  1 3 1 8 ( a ) ( B ) . °

C o n s i s t e n t  w i t h  f e d e r a l  e n v i r o n m e n t a l  l a w ,  A S  4 6 . 0 3 . 8 6 0  

s h o u l d  b e  a m e n d e d  t o  r e m o v e  t h e  w a r r a n t  r e q u i r e m e n t  a n d  t h e r e b y  

i m p r o v e  t h e  D E C ' s  a b i l i t y  t o  i n v e s t i g a t e  p o t e n t i a l  v i o l a t i o n s  o f  

t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s .

I V .  T H E R E  S H O U L D  B E  N O  " P R E - E N F O R C E M E N T  R E V I E W "  O F  D E C ’ S  

C O M P L I A N C E  O R D E R S  I N  E I T H E R  A N  A D M I N I S T R A T I V E  
A D J U D I C A T O R Y  H E A R I N G  O R  J U D I C I A L  P R O C E E D I N G

A  s i x t h  t o o l  t h a t  i s  n e c e s s a r y  f o r  a  s o u n d ,  e f f e c t i v e  S t a t e  

e n v i r o n m e n t a l  e n f o r c e m e n t  p r o g r a m  i s  t h e  a b i l i t y  o f  t h e  e n f o r c i n g  

a g e n c y  t o  i s s u e  c o m p l i a n c e  o r d e r s  w i t h o u t  c u m b e r s o m e  p r o c e d u r a l  

c o n s t r a i n t s .  D E C  d o e s  n o t  p r e s e n t l y  h a v e  t h i s  a b i l i t y .

C u r r e n t  S t a t e  l a w  ( A S  4 6 . 0 3 . 8 5 0 )  p r o v i d e s  D E C  w i t h  t h e  

a u t h o r i t y  t o  i s s u e  c o m p l i a n c e  o r d e r s  f o r  k n o w n  o r  s u s p e c t e d
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0 S e e  a l s o , e . g . , s e c t i o n  3 0 0 7  o f  t h e  R e s o u r c e  C o n s e r v a t i o n  

a n d  R e c o v e r y  A c t ,  4 2  U . S . C .  §  6 9 2 7 ;  a n d  s e c t i o n  1 1 4 ( a )  o f  t h e  C l e a n  

A i r  A c t ,  4 2  U . S . C .  §  7 4 1 4 ( a ) .



v i o l a t i o n s  o f  t h e  S t a t e ’ s  e n v i r o n m e n t a l  l a w s ,  b u t  t h e  r e q u i r e d  

p r o c e d u r e s  f o r  i s s u i n g  s u c h  o r d e r s  a r e  s o  c u m b e r s o m e  a s  t o  r e n d e r  

t h e  c o m p l i a n c e  o r d e r  a n  i n f r e q u e n t l y  u s e d  a n d  t h u s  i n e f f e c t i v e  

e n f o r c e m e n t  t o o l .

S t a t e  l a w  a p p e a r s  t o  r e q u i r e  t h a t ,  b e f o r e  D E C  c a n  i s s u e  a n  

o r d e r  r e q u i r i n g  a  p o l l u t e r  t o  c o m p l y  w i t h  a n  a p p l i c a b l e  S t a t e  

e n v i r o n m e n t a l  l a w ,  t h e  a g e n c y  m u s t  f i r s t  n o t i f y  t h e  p o l l u t e r  o f  

i t s  f i n d i n g  t h a t  t h e  p o l l u t e r  i s  o r  m a y  b e  i n  v i o l a t i o n  a n d  g i v e  

t h e  p o l l u t e r  a n  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  f i n d i n g .  A S  

4 6 . 0 3 . 8 5 0 ( a ) ,  ( b ) . 6

I n  a d d i t i o n ,  a l t h o u g h  c o m p l i a n c e  o r d e r s  b e c o m e  e f f e c t i v e  

u p o n  r e c e i p t  ( A S  4 6 . 0 3 . 8 5 0 ( c ) ) ,  i t  a p p e a r s  t h a t  r e c i p i e n t s  c a n  

s u b s e q u e n t l y  c o n t e s t  t h e  o r d e r  i n  a n  a d j u d i c a t o r y  h e a r i n g  t h a t  i s  

r e q u i r e d  t o  i n c l u d e  t h e  e x t e n s i v e  p r o c e d u r a l  s t e p s  s e t  o u t  i n  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  S e e  A S  4 4 . 6 2 .  R e c i p i e n t s  o f  a  

c o m p l i a n c e  o r d e r  c a n  a l s o  c h a l l e n g e  a n  a d v e r s e  r u l i n g  b y  a  

h e a r i n g  o f f i c e r  i n  c o u r t .  A S  4 4 . 6 2 . 5 6 0 .

B y  r e q u i r i n g  D E C  t o  d e f e n d  a n  o r d e r  a t  a d m i n i s t r a t i v e  a n d ,  

s u b s e q u e n t l y ,  j u d i c i a l  h e a r i n g s ,  A l a s k a  l a w  i m p o s e s  s u b s t a n t i a l  

r e s o u r c e  c o n s t r a i n t s  o n  t h e  u s e  o f  t h e  c o m p l i a n c e  o r d e r  a s  a n  

e n f o r c e m e n t  t o o l  b y  D E C  ( a n d  i t s  l e g a l  r e p r e s e n t a t i v e s  i n  t h e  

D e p a r t m e n t  o f  L a w ) .  T h e s e  c o n s t r a i n t s  e f f e c t i v e l y  d i s c o u r a g e  D E C
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6 A S  4 6 . 0 3 . 8 6 5  a l l o w s  D E C  t o  s i d e s t e p  t h i s  p r e - n o t i f i c a t i o n  

p r o c e d u r e ,  b u t  o n l y  i n  t h e  e x t r e m e l y  n a r r o w  c i r c u m s t a n c e s ,  w h e r e  
D E C  h a s  f o u n d  t h a t  t h e r e  i s  a n  " a c t u a l  o r  i m m i n e n t "  d i s c h a r g e  o f  

e i t h e r  o i l ,  a  h a z a r d o u s  s u b s t a n c e ,  o r  a  l o w  l e v e l  r a d i o a c t i v e  

m a t e r i a l .



f r o m  i n v o k i n g  t h i s  t o o l ,  e x c e p t  i n  e x t r e m e l y  r a r e  c i r c u m s t a n c e s . 7 

A s  a  r e s u l t ,  t h e  t o o l  h a s  n o t  b e e n  u s e d  t o  f u l f i l l  i t s  o b v i o u s  

r o l e ,  a s  a n  e f f i c i e n t ,  r e l a t i v e l y  q u i c k  m e a n s  f o r  D E C  t o  c o m m a n d  

c o m p l i a n c e  w i t h  t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s  a n d  t o  c o m p e l  t h e  

c l e a n u p  o f  u n l a w f u l  d i s c h a r g e s  o f  h a r m f u l  p o l l u t a n t s .

A s  w i t h  s e v e r a l  o f  t h e  o t h e r  e n f o r c e m e n t  t o o l s  d i s c u s s e d  

a b o v e ,  S t a t e  l a w  r e g a r d i n g  t h e  p r o c e d u r e s  f o r  i s s u i n g  c o m p l i a n c e  

o r d e r s  d o e s  n o t  c o m p a r e  w i t h  E P A ’ s  l e g a l  a u t h o r i t y  t o  i s s u e  

o r d e r s  t o  c o m p e l  c o m p l i a n c e  w i t h  f e d e r a l  l a w s .  F e d e r a l  

e n v i r o n m e n t a l  l a w  g e n e r a l l y  a d h e r e s  t o  t h e  s o u n d  p o l i c y  o f  n o t  

a l l o w i n g  " p r e - e n f o r c e m e n t  r e v i e w "  o f  E P A ' s  c o m p l i a n c e  o r d e r s .

T h i s  m e a n s  t h a t  c o m p l i a n c e  o r d e r s  w h i c h  d o  n o t  a l s o  r e q u i r e  t h e  

r e c i p i e n t  t o  p a y  a n  a d m i n i s t r a t i v e  p e n a l t y  g e n e r a l l y  c a n  n o t  b e  

c h a l l e n g e d  i n  a n y  a d m i n i s t r a t i v e  o r  j u d i c i a l  p r o c e e d i n g ,  u n t i l  

a n d  u n l e s s  E P A  c o m m e n c e s  a  j u d i c i a l  p r o c e e d i n g  t o  e n f o r c e  t h e  

o r d e r  a n d  s e e k s  p e n a l t i e s  f o r  v i o l a t i o n s  o f  t h e  o r d e r .  A t  t h a t  

t i m e ,  t h e  v a l i d i t y  o f  t h e  o r d e r  c a n  b e  q u e s t i o n e d  b y  t h e
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7 I n  f a c t ,  t h e  r i g h t  o f  a  r e c i p i e n t  t o  c h a l l e n g e  a n  o r d e r  i n  

a n  a d m i n i s t r a t i v e  a d j u d i c a t o r y  h e a r i n g ,  b y  i t s e l f ,  a p p e a r s  
s u f f i c i e n t  t o  e f f e c t i v e l y  d i s c o u r a g e  D E C  f r o m  i s s u i n g  c o m p l i a n c e  

o r d e r s .  D E C ' s  b u d g e t  d o e s  n o t  i n c l u d e  s u f f i c i e n t  f u n d s  f o r  a  

p e r m a n e n t  i n - h o u s e  s t a f f  o f  h e a r i n g  o f f i c e r s .  T h u s ,  w h e n  a n  

a d j u d i c a t o r y  h e a r i n g  i s  r e q u e s t e d ,  D E C  m u s t  h i r e  h e a r i n g  o f f i c e r s  

o n  a  c o n t r a c t  b a s i s .  T h e  s u b s t a n t i a l  e x p e n s e  o f  s u c h  o u t s i d e  

c o n t r a c t i n g ,  a l o n e ,  s t r o n g l y  d i s c o u r a g e s  D E C  f r o m  i s s u i n g  c o m p l i a n c e  

o r d e r s .



As the Sec o n d  C i r c u i t  C o u r t  of A p p e a l s  r e c o g n i z e d ,  in

u p h o l d i n g  the p r i n c i p l e  of  n o  p r e - e n f o r c e m e n t  r e v i e w  of

c o m p l i a n c e  o r d e r s  i s s u e d  u n d e r  the f e d e r a l  C l e a n  A i r  Act:

T o  i n t r o d u c e  the d e l a y  of c o u r t  r e v i e w  of 
a d m i n i s t r a t i v e  a c t i o n  taken to a m e l i o r a t e  a p o t e n t i a l  
p u b l i c  h e a l t h  h a z a r d  w o u l d  c o n f l i c t  w i t h  C o n g r e s s '  a i m  
to ' a c c e l e r a t e  . . . the p r e v e n t i o n  and c o n t r o l  of 
p o l l u t i o n . ' . . .  In short, i m m e d i a t e  p r e - e n f o r c e m e n t  
r e v i e w  of c o m p l i a n c e  o r d e r s  . . . w o u l d  'serve n e i t h e r  
e f f i c i e n c y  nor e n f o r c e m e n t *  of the C l e a n  A i r  Ac t .

A s b e s t e c  Const. S e r v i c e s ,  Inc. v. E P A , 849 F.2d 765, 769 (2d Cir.

1988).

N o t  u n t i l  D E C ' s  a b i l i t y  to i s s u e  c o m p l i a n c e  o r d e r s  is as

p r o c e d u r a l l y  u n e n c u m b e r e d  as that of the EPA, w i l l  t h e  c o m p l i a n c e

o r d e r  b e c o m e  an e f f e c t i v e  tool in the S t a t e ' s  e n v i r o n m e n t a l

e n f o r c e m e n t  arsenal.

V. P R I V A T E  C I T I Z E N S  S H O U L D  H A V E  T H E  A U T H O R I T Y  T O  E N F O R C E  
T H E  S T A T E ' S  E N V I R O N M E N T A L  L A W S

T h e  final, n e c e s s a r y ,  and, p e r h a p s ,  m o s t  c r i t i c a l  c o m p o n e n t

of a v i a b l e ,  c r e d i b l e  S t a t e  e n f o r c e m e n t  p r o g r a m  is t h e  a b i l i t y  of

c i t i z e n s  to act as " p r i v a t e  a t t o r n e y s  g e n e r a l "  b y  b r i n g i n g  suits

to e n f o r c e  the S t a t e ' s  e n v i r o n m e n t a l  laws. T h i s  a b i l i t y  is

n o n e x i s t e n t  u n d e r  c u r r e n t  law.

A S  4 6 . 0 3 . 7 6 0  a n d  4 6 . 0 3 . 7 6 5  p r o v i d e  S t a t e  c o u r t s  w i t h

a u t h o r i t y  to compel t h e  p a y m e n t  of c i v i l  p e n a l t i e s  a n d  to g r a n t
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r e c i p i e n t  as a d e f e n s e  to E PA's e n f o r c e m e n t  s u i t . 0

0 F o r  example, s e c t i o n  113(h) of C E R C L A ,  42 U . S . C .  § 9613(h) 
e x p r e s s l y  p r o h i b i t s  f e d e r a l  c o u r t s  f r o m  r e v i e w i n g  c h a l l e n g e s  to 
c o m p l i a n c e  orders, e x c e p t  u n d e r  l i m i t e d  c i r c u m s t a n c e s ,  i n c l u d i n g  
a s u i t  b r o u g h t  by E P A  to seek p e n a l t i e s  for a v i o l a t i o n  of the 
order.



i n j u n c t i v e  r e l i e f  for v i o l a t i o n s  of the S t a t e ' s  e n v i r o n m e n t a l  

laws. B u t  AS 4 6 . 0 3 . 8 7 0  n r o v i d e s  th a t  the b a s e s  f o r  the 

e n f o r c e m e n t  a c t i o n s  l i s t e d  a b ove " i n u r e  s o l e l y  to and are for the 

b e n e f i t  of the state. . . . "  S i m i l a r l y ,  AS 4 6 . 0 3 . 8 9 0  p r o v i d e s  

t h a t  o n l y  State o f f i c i a l s  are a u t h o r i z e d  to e n f o r c e  the S t a t e’s 

e n v i r o n m e n t a l  laws.

T h e  a b i l i t y  cf p r i v a t e  c i t i z e n s  to e n f o r c e  e n v i r o n m e n t a l  

l a w s  is a c r i t i c a l  s u p p l e m e n t  to g o v e r n m e n t  e n f o r c e m e n t  b e c a u s e  

r e s o u r c e  c o n s t r a i n t s  i n e v i t a b l y  p r e v e n t  g o v e r n m e n t s  f r o m  t a k i n g  

all the e n f o r c e m e n t  m e a s u r e s  that w o u l d  o t h e r w i s e  be w a r r a n t e d .  

G i v e n  t h e  D E C ' s  s e v e r e l y  l i m i t e d  e n f o r c e m e n t  r e s o u r c e s  (even if a 

s e p a r a t e  e n f o r c e m e n t  u n i t  li k e  the o n e  r e c o m m e n d e d  a b o v e  w e r e  

a v a i l a b l e ) , c i t i z e n  s u i t s  are n e c e s s a r y  to p r e s e n t  to the 

r e g u l a t e d  c o m m u n i t y  a f o r c e f u l  and c r e d i b l e  m e s s a g e  that 

v i o l a t i o n s  of the S t a t e ' s  e n v i r o n m e n t a l  laws w i l l  n o t  b e  

t o l e r a t e d .

C o n g r e s s  has w i s e l y  r e c o g n i z e d  the v a l u e  of c i t i z e n  s u i t s  as 

s u p p l e m e n t s  to g o v e r n m e n t a l  e n f o r c e m e n t  and thus p r o v i d e d  

c i t i z e n s  w i t h  ample a u t h o r i t y  to e n f o r c e  the f e d e r a l  

e n v i r o n m e n t a l  l a w s . 9 T h e  r e c o r d  of c i t i z e n s  s u i t s  to e n f o r c e  

t h e s e  l a w s  is a s t r o n g  one. C i t i z e n s  e n f o r c e m e n t  a c t i o n s  h a v e  

p r o v e n  n o t  to be u n r e a s o n a b l e  a v e n u e s  for h a r a s s m e n t  of i n d u s t r y
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9 See, e . g . , s e c t i o n  505 of the C l e a n  W a t e r  Act, 33 U . S . C .  
§ 1365; s e c t i o n  7002 of the R e s o u r c e  C o n s e r v a t i o n  a n d  R e c o v e r y  Act, 
42 U . S . C .  § 6972, s e c t i o n  304 of t h e  C l e a n  A i r  Act, 42 U . S . C .  § 
7604; a n d  s e c t i o n  310 of the C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  
C o m p e n s a t i o n ,  and L i a b i l i t y  Act, 42 U.S.C. § 9659.



or  the EPA, b u t  to be v a l u a b l e  m e a n s  f o r  s t o p p i n g  m a j o r  v i o l a t o r s  

w h o m  the E P A  h a d  not b e e n  ab l e  to r e a c h .

F u l l  e n f o r c e m e n t  and, in turn, c o m p l i a n c e  w i t h  the S t a t e ' s  

e n v i r o n m e n t a l  laws w i l l  s i m p l y  n o t  be a c h i e v e d  w i t h o u t  the 

a b i l i t y  of c i t i z e n s  as w e l l  as the g o v e r n m e n t  to e n f o r c e  t h o s e  

l a w s .

VI. T H E  L E G I S L A T U R E  S H O U L D  P R O V I D E  A D E Q U A T E  F U N D I N G  F O R  
D E C  TO  F U L F I L L  ITS L E G A L  M A N D A T E  O F  P R O T E C T I N G  
T H E  E N V I R O N M E N T

A  S t a t e  s u c h  as A l a s k a  w h i c h  r e l i e s  o n  a h e a l t h y  e n v i r o n m e n t  

f o r  m a n y  of its e c o n o m i c  m a i n s t a y s  s u c h  as t o u r i s m  a n d  f i s h e r i e s  

a n d  y e t  p e r s i s t e n t l y  s c r i m p s  on e n v i r o n m e n t a l  p r o t e c t i o n  w i l l  

c o n t i n u e  to r u n  the r i s k  of e n v i r o n m e n t a l  a n d  a s s o c i a t e d  e c o n o m i c  

d e g r a d a t i o n .  C u r r e n t  f u n d i n g  l e v e l s  f o r  D E C  n o t  o n l y  p r e c l u d e  

e f f e c t i v e  e n f o r c e m e n t ,  t h e y  also r e s u l t  in d e l a y e d  a n d  

i n a d e q u a t e l y  r e s e a r c h e d  p e r m i t s  as w e l l  as n a r r o w  i n t e r p r e t a t i o n  

of r e g u l a t i o n s  i n t e n d e d  to p r o t e c t  the e n v i r o n m e n t .  F u t u r e  

f u n d i n g  s h o u l d  p r o v i d e  f o r  s u f f i c i e n t  p e r s o n n e l ,  i n c l u d i n g  

a t t o r n e y s ,  to p r o v i d e  D E C  the a b i l i t y  to m o r e  e f f e c t i v e l y  e n f o r c e  

A l a s k a ' s  e n v i r o n m e n t a l  laws. A c o m m i t m e n t  to i n c r e a s e d  f u n d i n g  

w o u l d  m o r e  r e a l i s t i c a l l y  r e f l e c t  t h e  i m m e n s e  m a n d a t e  of 

e n v i r o n m e n t a l  p r o t e c t i o n  a s s u m e d  b y  D E C  a n d  the i m p o r t a n c e  

D E C ' s  s u c c e s s  i n  a s s u r i n g  that tfc _e w i l l  b e  a v i a b l e  e n v i r o n m e n t  

for A l a s k a ' s  l o n g  t e r m  needs. W e  w i l l  be w o r k i n g  s h o r t l y  

t o w a r d s  p r o v i d i n g  the l e g i s l a t u r e  w i t h  s o m e  r e c o m m e n d a t i o n s  for 

D E C  b u d g e t  ne e d s .
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DEPT. OF ENVIRONMENTAL CONSERVATION

O F F I C E  O F  T H E  C O M M I S S I O N E R
PO  B O X  0, J U N E A U ,  A L A S K A  9 9 8 1 1 - 1 8 0 0  (907) 4 6 5 - 2 6 0 0

M a r c h  1, 1990 

P O S I T I O N  P A P E R

S e n a t e  B i l l  497

T h e  D e p a r t m e n t  s t r o n g l y  s u p p o r t s  t h i s  l e g i s l a t i o n .  A s  h a s  b e e n  
so a p t l y  p o i n t e d  o u t  in t h e  a f t e r m a t h  of  t h e  T / V  E x x o n  V a l d e z , 
t h e  k e y  t o  d e a l i n g  e f f e c t i v e l y  w i t h  a m a j o r  o i l  s p i l l  is 
p r e v e n t i o n .  A n  a c t i v e  r o l e  on t h e  p a r t  o f  t h e  r e g u l a t o r y  
a g e n c i e s  in p r e v e n t i n g  a s p i l l  is e s s e n t i a l .  T h i s  p r i n c i p l e  
a p p l i e s  as  w e l l  t o  p r e v e n t i n g  o t h e r  k i n d s  of e n v i r o n m e n t a l  
p o l l u t i o n .  S e n a t e  B i l l  497 w o u l d  p r o v i d e  s o m e  o f  t h e  n e c e s s a r y  
t o o l s  t o  s t r e a m l i n e  t h e  e n f o r c e m e n t  p r o c e s s e s  a n d  e n a b l e  t h e  
D e p a r t m e n t  t o  e n c o u r a g e  c o m p l i a n c e  w i t h  e x i s t i n g  r e g u l a t o r y  
s a f e g u a r d s .

T h i s  b i l l  a d d r e s s e s  f o u r  m a j o r  issues: a c c e s s ,  a d m i n i s t r a t i v e  
p e n a l t i e s ,  c o m p l i a n c e  o r d e r s ,  a n d  e n v i r o n m e n t a l  a u d i t s .  E a c h  
i s s u e  is a d d r e s s e d  s e p a r a t e l y  below.

A C C E S S

T h e  a b i l i t y  t o  i n s p e c t  t o  d e t e r m i n e  w h e t h e r  p o l l u t i o n  v i o l a t i o n s  
a r e  o c c u r r i n g  is a n e c e s s a r y  c o m p o n e n t  o f  a c r e d i b l e  e n f o r c e m e n t  
p r o g r a m .  C u r r e n t  p r a c t i c e s  h a v e  p r e v e n t e d  t h e  D e p a r t m e n t  f r o m  
g a i n i n g  a c c e s s  q u i c k l y  w h e n  n e c e s s a r y .  C u r r e n t  l a w  r e q u i r e s  t h e  
con? e n t  o f  t h e  f a c i l i t y  o w n e r  o r  o b t a i n i n g  a s e a r c h  w a r r a n t  
b e f o r e  p o s s i b l e  v i o l a t i o n s  c a n  b e  i n v e s t i g a t e d ,  o f t e n  l e a d i n g  t o  
t h e  d i s s i p a t i o n  o r  d i s p e r s a l  of t ' e  p o l l u t i o n  b e f o r e  t h e  
D e p a r t m e n t  c a n  e n t e r  a n d  g a t h e r  t h e  e v i d e n c e  n e c e s s a r y  t o  c h a r g e  
t h e  p o l l u t e r  w i t h  a crime.

S e c t i o n  1 of S e n a t e  B i l l  497 a d d s  t o  e x i s t i n g  a u t h o r i t y  t h e  r i g h t  
t o  c o p y  r e c o r d s .  S e c t i o n  2 a l l o w s  r e a s o n a b l e  a c c e s s  t o  r e g u l a t e d  
f a c i l i t i e s  f o r  t h e  p u r p o s e  o f  i n v e s t i g a t i n g  a c t u a l  or  s u s p e c t e d  
p o l l u t i o n  v i o l a t i o n s  w i t h o u t  t h e  c o n s e n t  of t h e  ow n e r .  T h e  
p r o p o s e d  c h a n g e s  in t h i s  b i l l  s h o u l d  s i g n i f i c a n t l y  i m p r o v e  t h e  
D e p a r t m e n t ' s  a b i l i t y  t o  i n v e s t i g a t e  v i o l a t i o n s .

A D M I N I S T R A T I V E  P E N A L T I E S

P e n a l t i e s  a r e  a n  i m p o r t a n t  e n f o r c e m e n t  t o o l  t h a t  r e d u c e s  t h e  
e c o n o m i c  i n c e n t i v e  to v i o l a t e  e x i s t i n g  e n v i r o n m e n t a l  laws. T h e  
D e p a r t m e n t  c u r r e n t l y  h a s  t w o  a v e n u e s  to p u r s u e  w h e n  a v i o l a t i o n



S e n a t e  B i l l  497
P a g e  T w o

o c c u r s :  1) i s s u e  o r  n e g o t i a t e  a c o m p l i a n c e  o r d e r  r e q u i r i n g  
c o r r e c t i v e  a c t i o n ,  o r  2) c o m m e n c e  a j u d i c i a l  e n f o r c e m e n t  a c t ion. 
T h e  a b i l i t y  t o  a s s e s s  a d m i n i s t r a t i v e  p e n a l t i e s  w o u l d  p r o v i d e  a 
p r o c e s s  t o  i m p o s e  a f i n a n c i a l  i n c e n t i v e  t o  c o m p l y  w i t h  t h e  law.

A d m i n i s t r a t i v e  p e n a l t i e s  p r o c e d u r e s  a l r e a d y  e x i s t  in 28 o t h e r  
s t a t e s  a n d  a r e  u s e d  e x t e n s i v e l y  b y  t h e  f e d e r a l  g o v e r n m e n t .  T h e y  
h a v e  p r o v e n  to o f f e r  an e f f i c i e n t  a n d  f a i r  m e a n s  of e n f o r c e m e n t .  
H a n d l i n g  m a t t e r s  a d m i n i s t r a t i v e l y ,  r a t h e r  t h a n  j u d i c i a l l y ,  is far 
m o r e  e x p e d i t i o u s  a n d  c o s t  e f f e c t i v e  f o r  b o t h  i n d u s t r y  a n d  t h e  
D e p a r t m e n t .  D e v e l o p m e n t  of s o u n d  a d m i n i s t r a t i v e  p e n a l t y  c r i t e r i a  
a n d  e s t a b l i s h m e n t  of  a c o n s i s t e n t  t r a c k  r e c o r d  w h e n  p e n a l t i e s  a r e  
i m p o s e d  a d d s  f a i r n e s s  a n d  c e r t a i n t y  t o  t h e  p r o c e s s .  T h e  
a d m i n i s t r a t i v e  p e n a l t y  p r o c e s s  a l s o  a l l o w s  f o r  j u d i c i a l  r e v i e w ,  
s h o u l d  t h e  v i o l a t o r  c h o o s e  t o  c o n t e s t  t h e  d e c i s i o n .

C O M P L I A N C E  O R D E R S

A n  e s s e n t i a l  c o m p o n e n t  of a sound, e f f e c t i v e  e n v i r o n m e n t a l  
e n f o r c e m e n t  p r o g r a m  is t h e  a b i l i t y  to i s s u e  c o m p l i a n c e  o r d e r s  
w i t h o u t  c u m b e r s o m e  p r o c e d u r a l  d e l ays. T h e  D e p a r t m e n t  c a n n o t  
c u r r e n t l y  i s s u e  a c o m p l i a n c e  o r d e r  to s t o p  o n g o i n g  p o l l u t i o n  or 
c o m m e n c e  c l e a n u p  of a c o n t a m i n a t e d  s i t e  w i t h o u t  a l e n g t h y  h e a r i n g  
p r o c e s s .

S e c t i o n  5 o f  S e n a t e  B i l l  497 w o u l d  a l l o w  c o m p l i a n c e  o r d e r s  t o  be 
e f f e c t i v e  i m m e d i a t e l y ,  s o  t h a t  p o l l u t i o n  w i l l  s t o p  a n d  c l e a n  u p  
w i l l  c o m m e n c e .  T h i s  p r o c e s s  w o u l d  p r e v e n t  d e l a y s  f r o m  b e i n g  
i n t r o d u c e d  w h e n  t h e  g o a l  is t o  p r o m p t l y  e l i m i n a t e  r i s k s  t o  t h e  
p u b l i c  h e a l t h  a n d  e n v i r o n m e n t .

A  p e r s o n ' s  r i g h t  t o  c o n t e s t  l i a b i l i t y  o r  s e e k  c o n t r i b u t i o n  f r o m  
o t h e r  r e s p o n s i b l e  p a r t i e s  is n o t  c u r t a i l e d  u n d e r  t h i s  s e c t i o n .
A n  a f f e c t e d  p a r t y  h a s  30 d a y s  t o  r e q u e s t  a n  a d m i n i s t r a t i v e  
h e a r i n g  w h i c h  c a n  b e  e l e v a t e d  t o  a j u d i c i a l  r e v i e w  if n e c e s s a r y .
A  r e q u e s t  f o r  a n  a d m i n i s t r a t i v e  h e a r i n g ,  h o w e v e r ,  d o e s  n o t  a f f e c t  
t h e  p r o v i s i o n s  a n d  d e a d l i n e s  s e t  o u t  i n  t h e  c o m p l i a n c e  order. In 
e s s e n c e ,  t h i s  s e c t i o n  p r o v i d e s  t h a t  r i g h t s  a n d  l i a b i l i t i e s  c a n  be 
l i t i g a t e d  a f t e r  t h e  fact, w h i l e  p r o t e c t i o n  o f  t h e  p u b l i c  h e a l t h  
a n d  e n v i r o n m e n t  m u s t  t a k e  p l a c e  i m m e d i a t e l y .  T h i s  is e s s e n t i a l l y  
a r e v e r s a l  of t h e  e x i s t i n g  s i t u a t i o n .  T h i s  is a n  i m p o r t a n t  t o o l  
f o r  t h e  D e p a r t m e n t ' s  e n f o r c e m e n t  p r o g r a m .

E N V I R O N M E N T A L  A U D I T S

S e c t i o n  6 o f  S e n a t e  B i l l  497 w o u l d  a l l o w  t h e  D e p a r t m e n t ,  a s  p a r t  
o f  an o n g o i n g  e n f o r c e m e n t  a c t ion, t o  r e q u i r e  a n  e n v i r o n m e n t a l  
a u d i t  t o  b e  p e r f o r m e d  by  a n  i n d e p e n d e n t  c o n t r a c t o r  s e l e c t e d  b y  
t h e  p e r s o n  r e q u i r e d  t o  c o n d u c t  t h e  audit. T h e  D e p a r t m e n t  r e t a i n s  
a u t h o r i t y  t o  a p p r o v e  t h e  s e l e c t i o n  of t h e  c o n t r a c t o r .



S e n a t e  B i l l  497 
P a g e  T h r e e

A u d i t s  h a v e  p r o v e n  t o  be  b e n e f i c i a l  t o  b o t h  i n d u s t r y  a n d  
g o v e r n m e n t  b e c a u s e  t h e y  i n s e r t  a n e u t r a l ,  y e t  q u a l i f i e d  p a r t y  
in t o  the p r o c e s s .  E n v i r o n m e n t a l  a u d i t s  h a v e  a l s o  b e e n  a p a r t  of 
e f f e c t i v e  p r e v e n t i o n  p r o g r a m s  b e c a u s e  p o t e n t i a l  p r o b l e m s  c a n  be 
i d e n t i f i e d  b e f o r e  r e a c h i n g  u n m a n a g e a b l e  o r  c a t a s t r o p h i c  
p r o p o r t i o n s .

T h e  f o u r  c o m p o n e n t s  of t h i s  b i l l  w i l l  s i g n i f i c a n t l y  a d d  t o  t h e  
D e p a r t m e n t ' s  a b i l i t y  t o  p r o t e c t  t h e  p u b l i c  h e a l t h  a n d  t h e  
e n v i r o n m e n t  t h r o u g h  a m o r e  e f f i c i e n t ,  e f f e c t i v e  e n f o r c e m e n t  
p r o g r a m .
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“W h a t  te n d s  to  h a p p e n  

is  D E C  w il l  g e t  
d r a g g e d  in to  a  s e p t ic  
t a n k  a r g u m e n t  a n d  i t  

w ill  d r a in  a w a y  a s  

m a n y  r e s o u r c e s  a s  

f i g h t in g ,  f o r  in s ta n c e ,  

th e  A ly e s k a  b a l la s t  

w a te r  tr e a tm e n t  p la n t .  

T h e r e 's  a  r e a l  p r o b le m  

w ith  p r io r i t i e s  w i th in  

D E C ."
rv* Ubonson, Exocuttvo Dktctof

Alaska Conttt let Ih« Envkonrrmnl
Akuka Ok SpH Commission 

flooring, 9 /21 /if

Recommendation 13 
Enhanced regulatory 

strength

• Identify unmet needs and recommend priorities, strategies and 
obstacles to achieving them;

• Encourage coordination of spill prevention and response programs 
currently spread among several agencies that cumulatively deserve 
high priority;

• Make budget and resource allocation recommendations;

• Evaluate programs and recommend elimination of marginal activi­
ties;

• Recommend changes based on new technologies and scientific 
impacts;

• Designate advisory panels, if deemed necessary, including appro­
priate representation, ex-officio, of appropriate departments of the 
state and municipalities, regional oil spill authorities, representa­
tives of fishing and environmental groups, and shippers, owners 
and residential groups on the pipeline route; and

• Issue an annual report and safety assessment. Reports to the 
governor should include regular statistical and special reports on 
accidents and near-misscs, the status of major risks, the perform­
ance of state and federal agencies, and long-term options for 
irr proving safety.

The state should expand and exercise its regulatory authority over 
environmental safety. Measuies voluntarily adopted by industry should 
be backed up by state regulation. Federal technical standards and safety 
requirements should not preclude more stringent state standards.

The State of Alaska currently does not exercise its full power under the 
U.S. Constitution to regulate environmental safety. Recent congressional 
enactments and judicial decisions make it clear that Congress does not 
intend that states should hesitate to protect local environments with 
greater stringency than the minixnums established under federal law. The 
state should have the power, for example, to prohibit vessels from 
entering or departing Alaska ports and waters under unsafe circum­
stances.

Regulatory effectiveness also should be improved through assessment of 
administrative and civil penalties to encourage prevention, no preen­

22 S p l: Report o f  ibo AJaUia O f SpU C o m m kg cn



forcement review of compliance orders, er.yironroental audits, stronger 
criminal penalo'es, and statutory provision for citizen lawsuits. Private 
voluntary prevention measures, though commendable, are often ignored 
as memories fade unless backed up by state regulations.

The state should renew and strengthen its authority to conduct Inspec­
tions and spill response drills on vessels calling at Alaska ports and 
marine terminals.

The Valdez tanker fleet, built id the 1970s is approaching obsolescence. 
Structural weaknesses, technical malfunctions and other equipment prob­
lems can be expected to increase in frequency and seriousness.

Inspections and reports, done in cooperation with the Coast Guard or 
alone, should include examinations for structural integrity and environ­
mental hazards. Inspection duties may be allocated between the harbor 
administration office proposed in this report and the Department of 
Environmental Conservation. State authority should include the power to 
levy substantial summary civil fines for interfering with inspections or 
failing to cooperate with response drills.

The lack of any quality control or assurance program on tanker operations 
from Prince William Sound or Cook Inlet allows serious hazards to arise. 
Coast Guard authorities already perform inspections on tankers calling at 
Valdez, but state inspection would provide an added measure of safety. In 
the past, when the state and the Coast Guard both inspected vessels, the 
two agencies reenforced each other’s effectiveness. When the state was 
stopped from making inspections on the grounds that the activity was 
exclusively federal, the quality of Coast Guard inspections declined. 
Inspection by two governments is not needless duplication but needed 
redundancy, providing a greater measure of safety.

The "two-tier” system of quality control was adopted during construction 
of the trans-Alaska pipeline. The value of the two-tier system has been 
reenforced by the National Aeronautics and Space Administration 
experience with space disasters. The official inquiry into the 1986 
Challenger space shuttle explosion found that system capabilities had 
been stretched to the limit in the winter of 1985-86 to support the flight 
schedule of the shuttle program. S ystem capabilities for shipping oil from 
Valdez were similarly stretched to accommodate increasing throughput 
of the trans-Alaska pipeline to 2.2 million barrels per day without 
increasing other elements of the system, such as tank storage capacity.

Recommendation 14 
Strengthened state 
inspections

“W e a r e  o b l ig a t e d  to  

p r o v id e  s y s te m s  w h ic h  

e n h a n c e  m a r in e  

t r a n s p o r ta t io n  s a fe ty ,  

a n d  w e  d o  i t  

e c o n o m ic a l ly . ' '
Jcny At&and, Prmkhnt, ABCO 
Marino, inc.
Atm ka  O f S p f GotrmM on  
tmartng, f/1/09
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A l a s k a  S t a t e  L e g i s l a t u r e

MEMORANDUM

TO: Representative Mike Davis

ATTN: Barnaby Dow

FROM: Leola Weimer 13^
Legislative Analyst

RE: Administrative Penalties
Research Request 90.156

You asked which Alaska state agencies have the authority to assess penalties 
for violations of their regulations and statutes. You also wanted to know if 
agencies in other state governments have this authority. Specifically, you asked 
how authority for imposing an administrative penalty has been granted to agencies 
similar to the Alaska Department of Environmental Conservation (DEC); if the 
Environmental Protection Agency (EPA) requires administrative penalty authority 
for Resource Conservation and Recovery Act (RCRA) certification; and what the 
fiscal impact of such programs might be.

Summary

In Alaska, the authority to assess administrative penalties is granted to certain 
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.30-
44.62.630). Under this section, the DEC has limited powers of administrative 
adjudication but does not have th? general authority to assess administrative 
penalties.

Twenty-eight states and the federal government have administrative penalty 
systems for enforcing RCRA standards. States which have adopted administrative 
penalty systems have found them to save time and money; to be a more effective 
means of enforcement; and to be a more equitable means of punishment.

The Environmental Protection Agency (EPA) and the General Accounting Office (GAO) 
recommend that all states adopt administrative penalty systems to manage and 
enforce regulations concerning the environment.

Administrative Penalty Authority

Legislative Research Agency

February 6, 1990

In Alaska, the authority to assess administrative penalties is granted to certain 
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.300-



Representative Davis
February 6, 1990
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44.62.630). The power of administrative adjudication is limited to the named 
functions of the agencies listed under AF 44.62.330(a) (see Attachment A).

) • ther restrictions are outlined in AS 44.62.330(d). According to the Attorney 
General, "The policy of § 44.62.330(d) is to limit the adjudication procedure 
set forth in the Act to procedural matters, and matters regarding which the 
agency must make substantial determinations of fact."1 The purpose of this act 
is to prescribe a fair procedure for determinations of fact. The powers of 
administrative adjudication do not extend to situations where facts have been 
determined by the courts.

Administrative penalty authority is a power commonly assigned to both state and 
federal agencies. The Department of Public Safety's ability to issue traffic 
citations is a typical example of a state-level administrative penalty authority. 
The Environmental Protection Agency's ability to assess fines for pollution and 
hazardous waste violations is an example of federal administrative penalty 
authority. Some states have administrative law judges who determine the 
penalties for a variety of violations; others rely upon hearing officers assigned 
to specific agencies to assess penalties.

In general, the system of administrative law judyes and hearing officers is 
preferred to civil or criminal court systems because less time and cost are 
involved. Administrative law judges and hearing officers are able to solve a 
greater number of cases in a shorter period of time. They are also able to 
correct a greater number of violations. Strict administrative procedures and 
penalty matrixes make enforcement procedures less arbitrary and more consistent. 
Like a person who intentionally parks in a no parking zone, companies know in 
advance what the penalties and procedure will be if they are found in violation 
of certain regulations. '

Relying upon administrative law judges and hearing officers may foster a more 
cooperative atmosphere between industry and administrators than is found in a 
court room. However, if an agreement cannot be reached by the administrative 
process, the right of appeal to the higher courts is always available under 
administrative penalty procedures.

Department of Environmental Conservation (DEC)

The Alaska DEC has been given the powers of administrative adjudication under 
AS 44.62.330(a) sections (27), (30) and (44) with reference to AS 17.20 (Alaska 
Food, Drug, and Cosmetic Act), AS 18.35.010-18.35.090 (regulation of tourist and 
trailer camps, motor courts, and motels), and AS 46.03 respectively.

1 1963 Opinions of the Attorney General No. 10, pp. 2-3.
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DEC procedure for determining violations and assessing penalties is outlined in 
AS 46.03. If an investigation or inspection uncovers a violation, the usual 
procedure is to first issue a notice of violation which spells out the statute 
or regulation violated and describes what needs to be done to come back into 
compliance. If this does not resolve the situation, or if a situation is more 
serious and complex, a compliance order is issued.

Compliance orders may be issued either with the consent of the violator or 
unilaterally by DEC. Compliance orders by consent are a binding contract where 
the violator agrees to meet a specified compliance schedule. An agreed amount 
of penalty may be levied as part of the compliance order or as punishment for 
not meeting the compliance schedule. Unilateral compliance orders, on the other 
hand, are not contractual in nature and do not include fines or penalties.

If a violator fails to follow either a consent or unilateral compliance order, 
DEC may then file civil or criminal charges. The commissioner of DEC also has 
the authority to put an immediate stop to a violation by issuing an Emergency 
Order. Emergency Orders are typically issued only once or twice a year and 
involve violations which have a high potential of causing a public health hazard 
(e.g., broken sewage line). If the violation is not grievous but nonetheless 
a relatively major problem (e.g. the discharge of muddy water into a spawning 
stream), the commissioner may seek an injunction from the court.

Other States

Twenty-eight states have adopted administrative penalty systems For the 
enforcement of their environmental protection statutes. The systems in three 
of these states is described below.

State of Washington

Washington State's Department of Ecology has authority to levy penalties of up 
to $10,000 per day for violations of the state's environmental protection 
statutes. Once a violation is discovered, the commissioner issues a notice of 
violation describing the regulations violated and amount of penalty assessed. 
Accompanying the notice of violation is an order for corrective action to be 
taken. Refusal or failure to comply is considered a separate violation and 
allows for additional penalties. The violator has ten days to appeal his or her 
case to the Pollution Control Hearing Board. This board is appointed by the 
governor and is under the jurisdiction of the Department of Ecology. The 
Pollution Control Hearing Board then conducts a formal hearing and passes 
judgment as to the appropriateness and amount of penalty assessed. This decision 
may be appealed to the Washington Superior Court.
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According to Jerry Ackerman, Assistant Attorney General for the Department of 
Ecology, most notices of violation and compliance orders are not appealed. The 
few cases that do go bofore the Pollution Control Hearing Board take an average 
of ten to twelve weeks to resolve (as compared to the previous judicial system 
that took an average of one and one half years to complete). Of those cases that 
receive hearings, approximately one quarter are appealed to superior court.

State of California

When a violation of the environmental laws of California is discovered, the 
Department of Health Services may issue simultaneously a corrective action order 
and an administrative complaint. The corrective action order is like a 
compliance order and outlines the specific steps that must be taken to come back 
into compliance. An administrative complaint is like a civil penalty with a 
maximum of $25,000 per day. Upon receiving an order, a violator has ten days 
to request a hearing. Independent hearing officers are appointed from the Office 
of Administrative Hearings, Department of General Services. After receiving the 
hearing officer's decision, either party has thirty days within which to appeal 
for judicial review. Penalties and corrective action, however, are not postponed 
by either the hearing or appeals process.

California has three classes of penalties: 1) the "Toxic Ticket" is similar to 
a traffic ticket. For minor violations, inspectors may issue corrective action 
orders and administrative complaints of up to $500 on site; 2) moderate 
violations are handled under the newly developed "Desk Cvder." After completing 
an inspection an investigator may fill out a more detailed report and issue a 
penalty of greater than $500; and 3) "Correction Orders" are reserved for the 
major violations. They require greater documentation and carry heavier fines.

According to Bill Soo Hoo, Legal Council for California's Department of Health 
Services, in the past two years only four cases have received administrative 
hearings and one corrective action has been appealed to the courts. In FY 89 
the department collected a total of $1,147,000 from judicial penalties and 
$2,926,500 from administrative penalties.

State of Oregon

Oregon has had a system of administrative penalties since the early 1970s. The 
Department of Environmental Quality (DEQ) has the power to issue a five-day 
warning letter and order of compliance and penalty. Five-day warning letters 
may be waived in cases where the public health is endangered. After receiving 
notice, a violator has twenty days to appeal its case to the Environmental 
Quality Commission. Members of this commission are appointed by the governor. 
Typically one hearing officer reviews the case and holds an informal trial with 
presentation of evidence and cross examination of witnesses. The hearing officer 
then has a maximum of 90 days in which to decide the final order. This decision
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may be appealed within 30 days to the five-member board under the Environmental 
Quality Commission. Their decision may in turn be appealed to the Oregon State 
Court of Appeals.

According to Van Skollias, Director of Enforcement for the DEQ, only a few of 
the Environmental Quality Commission's decisions have been appealed to the state 
court. In an effort to make this system more efficient and equitable, a formal 
penalty matrix was adopted in March 1989 (see attachment B). The matrix 
classifies the severity of violation and takes into consideration such things 
as prior violations, economic gain, cooperation and economic conditions. Since 
the adoption of the matrix, both the number and amount of penalties collected 
has drastically increased. In 1988, Oregon DEQ recovered $78,000 in penalties. 
After the adoption of the matrix, they collected $392,000. The largest fine 
collected was $80,000 in an asbestos case with multiple violations. The average 
fine was under $10,000.

New Federal Requirement

Additional support for the adoption of administrative penalty systems has come 
from the Environmental Protection Agency (EPA) and the General Accounting Office 
(GAO).

Currently states may have either administrative or judicial penalty systems to 
qualify for Resource Conservation and Recovery Act (RCRA) authorization. 
According to Betty Wise, Director of Region Ten RCRA Programs, the EPA has 
decided to change this policy and make both administrative and judicial penalties 
a requirement. An announcement is expected to appear in the Federal Register 
in March or April of this year.

Last year the EPA held two conferences on the proposed RCRA rule changes. At 
both the East Coast Conference and West Coast Conference, administrative penalty 
systems were the major topic of discussion. In 1988 the GAO conducted an audit 
of EPA RCRA enforcement programs and found the lack of administrative penalty 
systems to be a major obstacle to implementing EPA's standards of "timely and 
appropriate."

According to Jeffery Mach, Chief of Solid & Hazardous Waste Management Program 
for DEC, Alaska intents to apply for RCRA authorization in early 1992. If these 
expected rule changes go into effect, Alaska will be required to adopt an 
administrative penalty system before it can receive RCRA authorization.

I hope this information answers your questions. If you would like additional 
information, please contact this agency.

Attachments



ATTACHMENT A

Alaska Statute 44.62.330 
Article 8. Administrative Adjudication
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S e c .  4 4 .8 2 J9 0 . A p p l i c a t i o n  o f  A S  4 4 .62 .330 —  4 4 .6 2 .6 3 0 . 
I l l  T h *  p ro ced u re  o f  th e  a t a t *  b o a r d * , c o m m iss io n * , an d  o f f ic e r *  l is te d  
in  th is  su b se c tio n  o r  o f  th e ir  lu c e tM o r a  b y  reo rg a m x a tio n  u - r je r  th e  
c o n s t itu t io n  ah all b e  c o n d u c te d  u n d e r  A S  4 4 .62 .330 — 44 6 2 .6 3 0 . T in s  
p ro c ed u re , in c lu d in g , b u t  n o t l im ite d  to , a c c u s a t io n *  an d  s t a t e m e n t *  o f  
(aauaa. a a rv ic a , n o t io *  a n d  t im a  a n d  p la ce  o f  h e a r in g , » u b p o e n a a , depo- 
a itio n a , m a t te r *  c o n c ern in g  e v id e n c e  a n d  d o c i iio n * . c o n d u ct o f  h e a r ­
in g , ju d ic ia l  rev iew  a n d  aoopa o f  ju d ic ia l  r e v ie w , c o n t in u a n c e s , recon- 
a id e ra tio n , r e in * ta te m * n l  o r  r e d u c tio n  o f  p e n a lly , c o n te m p t, m a i l  v o te , 
o a th * , im p a r t ia l i t y , a n d  a im i le r  m a t te r *  s h a l l  b e  g o v e rn ed  b y  th is  
c h a p te r , n o tw ith s ta n d in g  a im iia r  p ro v is io n *  in  t h *  a U t u t e *  d e a l in g  
w ith  th a  s t a l e  b o a r d * , c o m m iss io n s , a n d  o ff ic e r *  l is te d  W h e r e  in d i­
c a te d , th e  p roced u re  th a t  s h a ll  b e  c o n d u c te d  u n d e r  A S  4 4 .6 2  3 3 0  — 
44 02 63 0 ia  l im ite d  to  n a m e d  A m ctio n a  o f  t h *  a g e n c y , 

i l l  /Repealed. f  5 ch 139 SLA 19901 
121 B o a rd  o f  C h iro p ra c tic  E x a m in e r * ;
(31 B o a rd  o f  D e n ia l  E x a m in e r s ;
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141 S t a t a  H oa rd  o f  R e g la t r a t l c n  fo r  A r c h i t e c t * ,  E n g in e e r *  a n d  U n d  
S u r v e y o r * .

161 / / ( a p e *  fed . f  13 ch 91/1 S U  1979 I 
161 H oa rd  o f  E x a m in e r *  In  O p to m e tr y ,
(71 /R e g a le d , * 3 eh 199 S IA  1990 I 
(Hi H ta la  M e d ic a l H o a rd ,
(01 D iv is io n  o f  l a n d *  u n d e r  A l a s k a  l a n d  A r t  w h e re  a p p lic a b le ,
110) H oa rd  o f  N u r s in g ,
1111 H oard  o f  P h a r m a c y ;
(121 H oa rd  o f  Ih ib llr  A c c o u n ta n c y ;
l|3| D e p a r tm e n t  o f  l a b o r  a a  t o  fu n c t io n s  r a ta l ln g  to  e m p lo y m e n t  

a e c u r i ly  o n ly  a *  p ro v id ed  In  (c )  o f  ( h i *  e e r t lo n ;
1141 I le a l  E s t a t e  C o m m is s io n ;
(1 5 ) A l s s k e  W o r k e r * ’ C o m p e n s a t io n  H o a rd , w h e r e  p r o c e d u r e *  a r e  

n o t  o th e r w is e  e x p re sa ly  p r o v id e d  b y  th e  A l a s k a  W o r k e r s ' C o m p e n s a ­
tio n  A c t ;

( I f l l  D e p a r tm e n t  o f  T r a n s p o r ta t io n  a n d  P u b l ic  F a c i l i t i e s ,  a s  t o  fu n c ­
t io n s  r e la t in g  to  a e r n n e u lir i  a n d  c o m m u n ic a t io n s .

117) /H e p e a /s d , I  19 eh 131 S LA  1990 1
l i f t )  /Repealed. ♦ 49 eh 94 S IA  19901
<191 /R e ,w a d e d , 1 9 4  eh 169 S ly ,  1978.1 
120) /Repealed, j  16 eh 92 S LA  1992.1
(2 )1  /Repealed, I  94 eh 169 S LA  19791
(2 2 ) /R e p e * / e d ,  f  11 eh 181 S IA  19761
(2.3) D e p a r tm e n t  o f  P u b l ic  S a f e t y ,  a a  to  s u s p e n s io n  o r  r e v o c a t io n  o f  

a  a e c u r i ly  g u a r d 's  l ic e n se  u n d e r  A S  1 8 .6 6 .4 0 0  —  18 6 5 .4 9 0 ;
(2 4 ) D e p a r tm e n t  or H e a l th  a n d  S o c ia l  S e r v i c e s , u n d e r  A S  4 7 .3 5 , 

r e l a t in g  to  b o a r d in g  a n d  fo e le r  h o m e s  fo r  c h ild r e n ;
(2 6 ) (Repealed, f  60 ch 98 S IA  1966.1
(2 6 ) /R e p e a le d , }  4 ch 120 S LA  1971.)

. (2 7 ) D e p a r tm e n t  o f  H e a l th  a n d  S o c ia l  S e r v i c e *  a n d  D e p a r tm e n t  o f  
E n v ir o n m e n ta l  C o n s e r v a t io n  u n d e r  A S  1 7 .2 0  ( A la a k a  F o o d , D r u g , an d  
C o s m e t ic  A c t ) ,  a n d  D e p a r tm e n t  o f  C o m m e r c e  a n d  E c o n o m ic  D e v e lo p ­
m e n t  in  c o n n e c tio n  w ith  th e  l ic e n s in g  o f  e m b a lm e r n  a n d  fu n e ru l  d ir e c ­
to r s  u n d e r  A S  08 .42;

(2 8 ) D e p a r tm e n t  o f  H e a l th  a n d  S o c ia l  S e r v i c e s  n n d  th e  l lo a p itH l 
A d v is o r y  C o u n c il , u n d e r  A S  18 2 0 .0 1 0  —  1 8 .2 0 .1 3 0 ;

129) /Repealed. f  4 eh 120 S IA  1971.1
(301 D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t io n , u n d e r  A S  

1 8 .3 6 .0 1 0  —  18 3 6 .0 9 0 , c o n c e r n in g  th e  r e g u la t io n  o f  t o u r i s t  a n d  
t r a i l e r  c a m p * , m o to r  c o u r ts , a n d  m o te ls ;

131) IRepealed, t  40 ch 206 S LA  1976.1
(3 2 ) I Repealed, f  1 c li 106 S IA  1970.1
(3 3 ) B o a r d  o f  M a r in e  P i l o t s ;
(3 4 ) A l a s k a  P o l ic e  S t a n d a r d s  C  u n t i l ;
(3 5 ) B ig  G a m e  C o m m e rc ia l S e r v i c e s  B o a r d ;
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<361 D o a n ) o f  D iap vn x ln g  O p tic io n a ;
<37< IRcpoaled. I  20 ch 110 S M  1981 I
<361 /E xp ire d  p u n u u n t to 4 3 ch I2 8 S LA  I 9 7 1 , tm f  7 ch I0 8S I-A  

1973 I
■ 39 > A la s k a  P u b h c  O f l ic * *  C o m m ia a io n ;
<40< Roan) of Fohrrioo.
141 < H oa rd  o f  G a m e ;
<42< lh «  I ) « p a r tm » n l  o f  E d u c a t io n  a n d  th a  fV o fa a a io n *!  T e a c h in g  

P r a n i t M  C o m ro ia a io n  w ith  rv g ard  lo  p ro c e e d in g *  to  r e v o k e  or s u sp e n d  
a  t e a c h e r *  c e r t i f ic a te  u n d e r  A H  14 .20.030 —  1 4 .20 .040 a n d  A H  
14 20 470<aX4>;

<41i A la a k a  C o m m ia a io n  o n  f ’o a ta eco n d a ry  E d u c a t io n  u n d e r  A H  
14 46 aa  to  d e n ia l  o f  a p p lic a t io n *  an d  re v o c a tio n  o f  a u t h o r i u t io n *  a n d  
p e r m its ;

<44) P r f  ~ —-----* o f  E n v ir o n m e n ta l  C o n e a r v a lin n , e x c e p t  to  th e  e x ­
te n t  th a t  AS 4 4 .6 2  36 0 —  <4 62 400 a r e  in c o n a ia le n t w ith  th e  m a n n e r  
l a  w h ic h  prwewadinga e r a  in i t ia le d  u n d e r  th e  p ro v ia io n a  o f  A H  46 03;

1451 U m v e r e ity  o f  A la a k a , e x c ep t to  th e  e x te n t  th a t  ita  in c lu s io n  la 
in c o n a ia le n t w ith  th e  p ro v ia io n a  o f  A S  14 40;

<461 /R e p e a le d , I  77 ch 14 SLA 10871
<471 B o a r d  o f  B a y c h o ln g ia t an d  P sy c h o lo g ic a l  A a a o c ia te  E x a m in e r a ;
14Hi th e  D e p a r tm e n t o f  F ia h  an d  G a m e  aa to  fu n c tio n a  r e la t in g  to  

th e  p ro te c t io n  o f  fiah  a n d  g a m e  u n d e r  A S  16 05 .670 ;
1491 B o a r d  o f  V e te r in a r y  E x a m in e r s ;
1501 B o a r d  o f  N u r s in g  K o in e  A d m in is tr a to r s ,
<511 B o a r d  o f  B a r b e r s  a n d  H a ir d r e s s e r * ;
I5 2 i D e p a r tm e n t  o f  N a tu r a l  R e s o u r c e s  c o n c ern in g  th e  A la s k a  g r a in  

rea e rv e  p ro g r a m  u n d e r  fo rm e r  A S  03  12;
<53i D e p a r tm e n t  o f  C o m m e rc e  an d  E c o n o m ic  D e v e lo p m e n t  c o n c e r n ­

in g  th e  l ic e n s in g  a n d  r e g u la t io n  o f  a u d io lo g ia t*  u n d e r  A S  0 8 .1 1 ;
<541 D e p a r tm - n l  o f  C o m m e rc e  an d  E c o n o m ic  D e v e lo p m e n t c o n c e r n ­

in g  th e  l ic e n s in g  a n d  r e g u la t io n  o f  h e a r in g  a id  d e a le r *  u n d e r  A S  
06  55.

lb )  T h e  p ro c ed u re  o f  a n  a g e n c y  n o t l is te d  in  (a )  o f  th i s  s e c t io n  s h a l l  
b e  c o n d u c te d  u n d e r  A S  44 6 2 .330 — 4 4 .6 2 .6 3 0  o n ly  a *  to  th o s e  fu n c ­
t io n *  to  w h ic h  A S  44 62 33 0 —  44 6 2 .6 3 0  a r e  m a d e  a p p lic a b le  b y  th e  
s t a t u t e *  r e la t in g  to  th a t  a g e n c y .

ic i  J u d ic ia l  r e v ie w  an d  scop e  o f  ju d ic ia l  r ev ie w  o f  a l l  f in a l  d e c is io n s  
o f  th e  c o m m ia a io n a r  o f  la b o r  on  a n  a p p e a l r e la t in g  to  e m p lo y m e n t  
s e c u r ity  s h a l l  b e  in  accord  w ith  th i s  c h a p te r  n o tw ith s ta n d in g  a n y ­
th in g  to  th e  c o n tr a r y  in  A S  2 3 .2 0  ( A la s k a  E m p lo y m e n t  S e c u r i ty  A c t ) . 
A l l  o th e r  p ro c ed u res  o f  th e  D e p a r tm e n t  o f  L a b o r  r e la t in g  to  e m p lo y ­
m e n t s e c u r ity  s h a l l  b e  a s  p ro v id ed  in  A S  2 3 .2 0  a n d  th e  r e g u la t io n *  
u n d e r  A S  23 .20

td l  E x c e p t  in  a c a s e  o f  r e in s ta te m e n t  o r  r e d u c tio n  o f  p e n a lty , th e  
p rov ia ion a o f  th is  c h a p te r  d o  n o t a f fe c t  s ta tu to r y  p r o v is io n *  c o n c e r n in g
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I I I  c iv i l  o r  c r im in a l  p e n a lt i e s ;
(2 ) a d d it io n a l  r e l i e f  b y  u \ ju n r tio n  o r  r e s t r a in in g  o rd e r ;
(3 ) p e n a lty  p r o v is io n s  r e la t in g  to  s u s p e n s io n , r e v o c u tiu n , reisan - 

a n r « , a n d  o th e r  s im i la r  m a t te r s  o f  l ic e n s e s , p e r m i t s ,  le n s e s , c o n c e s ­
s io n * , a n d  o th e r  s im ila r  m a t te r s ,

<41 r e la te d  m a i l e r s  th a t  in  th e ir  c o n te x t  du n o t r e ln te  In p ro c ed u re  
I f  2 I ch  21 ch 143 8I<A 1 9 5 'J. a tn  I  14 t h  2 S L A  1964. n m  4 HI) ch  UH 
S L A  1966; a m  I  2 ch  120 S M  1966; a m  4 1 c h  56 S L A  1967, un i a 16 
ch  143 8 L A  1966, a m  4 2 ch  63 S L A  1969; a m  4 2 ch  1 16 S I .A  1969, 
a m  I I  3 , 4 ch  106 S L A  1970, a m  I  6  ch  104 S L A  1971; a m  I  4 i l l  120 
S M  1971; a m  I  2 ch  178 S L A  1972; n m  4 6 ch  179 S L A  11172. n m  4 2 
ch  17 S L A  1973; n m  I  .1 ch 45  S L A  1973; a m  4 2 ch  62  S L A  1973, urn 
4 2 ch  7 F S S L A  1973; a m  4 0  ch  70  S L A  1974. a m  4 2 ch  128 S L A  
1974; a m  I  6 ch 9  S L A  1975; a m  I  25 ch  26 S L A  1975; a m  44 3 9 . 40 
c h  20 6 S L A  1975; a m  I  4 c h  26 S L A  1976; n m  4 2  c h  6 9 S L A  1976, urn 
I  I t  ch  181 S L A  1976; a m  14 13. 106 ch  218 S L A  1976; urn 4 IH  ch 
22 0 S L A  1976; a m  I  9 ch  4 6  S L A  1977; a m  4 3  c h  140 S L A  1977; nm  
I  54 ch  169 S L A  1978; a m  I  10 c h  59 S L A  1979; urn 4 23  ch  58 S L A  
1980; a m  I  3  ch  84 S L A  1980; a m  44 4 9 , 60 ch  94 S L A  1980. a m  4 15 
c h  130 S L A  1980; a m  I  12 ch  131 S L A  I9 6 0 ; urn 4 15 c h  141 S L A  
1980; a m  11-4, 5 ch  159 S L A  1980, n m  4 2 0  ch  1 10 S L A  1981; n m  E .G . 
N o . 6 1 , 44 3 8 ,3 9 (1 9 8 1 ) ; a m  4 16 ch  8 2  S L A  1982; a m  4 2 ch  10 0  S L A  
1983; a m  I  124 c h  6  S L A  1964; a m  I  1 1 ch  131 S L A  1986. urn 4 77 ch 
14 S L A  1987; a m  4 12 c h  37 S L A  1969)

Effec t o f  aanendroanU. — The IBM reinstatement iir reduitinn of penally."
amendment added paragraphs lft.1l and refer lo A S <4 62 ft.Vl. which provide* (Hal
(M l of aubeection fal a person who*? litenN* m revoked ur hum

The I9H7 amendment repealed para* pended may |*Litinn (lie agi-ncv lor m il
graph (aM46), which read "Department of alatemenl ur rrdmtioii of |m<iiiiIi > oiler
Commerce and Economic Development 
concerning the flattery enhancamanl loan 
program (A S  16.10500 — 16 106201"

The IB69 amendment, effective May 12.
1089, aubatituled "H i* (lama Commercial 
Srrvicea Board" for "Guide Licensing and 
Control Hoard" in paragraph t.iMMftl 

O ptrJoaa o f  alio  m a y  general. - The 
purpoee of the adjudication procedure la lo 
prescribe a fair procedure for determine* 
tiona of fact; thia ia indicated liv para­
graph (dM41, which accepts from the a<0u- 
dication procedure related m ailer* that in 
their ronteal do not relate to proewfurr 
I (HU Op A tt'y  O an . No. 10.

The policy of aubeection ld> of thia arc* 
lion ia in lim it the adjudication procedure 
aet forth in the Administrative IVocedure 
Act to procedural m ature, and m ature re-

f
ending which the agency muel make aub*
Untial determination# of fact. 196.1 Op 

A tt’y G en , No. 10.
The words of auhaection (di. "in  a case of after formal e itu u liu n  and hearing aa re-

one year from the i-ffrr live dull* id the il* 
cieion or from the il.it* id denial nf ihe 
similar petiiiun 196J  Op Att'y (Jen . No 
10

T h * mcuHitliiin *m l hi-.iring pron-dun* 
ael forth in the AUniiiiiMiniiive I'roci-dure 
Act wan nut nppliriihlv to the mh»|h-ihimii 
or ravnratmn id hi|ii<ir Ii i * iim*h hy the Al 
ctilmlic llevernge t.'millid llnnrd niter u 
ctinviclinii id ii hii-inui* «d i n  (mil oMi-hhi-h 
a * net forth in fnrim-r A S  114 Ift IlgNhr 
IIHiJ Op A ll y lien . No |H

The eacepi mn.w **•! Inrth in wiiIm -i UnM'ili 
refer In miI iiiiI iimim iii whuh then* n  in*
11end for Ihe ngeni v In iniiki* h iIi Ii-miiiiim 
lion nf full Mime »Uih f«i* t■> him- l« < n ih 
termmed hv th * cmiHs l!H»:| Op A ll'v  
Gen . Nn 10

Where the power In Mii)»|N*nd nr revnke n 
license ia implied hy the -l.iiiitnrv author­
ity to laMue a I item**. n i« clear ihat mik- 
panaion or revoralmn may In* ordered only
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I 44 62 330 Alabka Stati/txh I 44.62.330

by I Am A^miiurtxwiiv* Pn(«l«tt
A «l IftU  Of A ll>  Gen.. N# 19 

Not *11 af tbis fhapter. M *1 relate* lo 
w k f f *  co#np#n*stiCNi pcncenling*. ha* 
l«rvo rrp^ilrd bv implication lo r  #»am 
pi# th# Alaaka Worker* Compensation 
Art »• ailml aa U  judicial review and Ih# 
•rope af judicial review Thia chapter 
tlwr* for* applies. sincr tharT la nothing in 
ihe Alaaka Worker*’ Compensation Act 
•  h»ch rrrrrrt ih# aam# ground or which ia

mn.nsntenl with proviaiona in ihia chap­
ter relating In judicial review and the 
•cop# of euch review 19.19 Op, A tt'y  0#n, 
No 24

Hul thia taction and AH 44 62 400 were 
•up#r»»dad with reapecl to worker*' com­
pensation hearing* liv AH 2.130.11ft and 
2110 lift of ihe Alaaka Worker* Com­
pensation Act 19.19 Op Att'y G * n , No. 
24

N O T E S  T O  D E C ISIO N S

flawed i f  Govern##* o f A laska  Bar 
Aawociatioo. -  Th# legislature eiprru ly 
included th# Board of Governors of th# 
Alaska Bar Association aa an agrncy aub- 
jed  to th# adjudicative procedurra of the 
Administrative Procedure Act 'A S  44 62* 
under former paragraph «a"22* In re Pe­
terson. 499 P  2d KM <Alaaka 1972* 

AdaaJniet/ative respon sibility of 
A laska  B ar. — While Ihe supreme court 
ultimately raeervea the authority to drier- 
mine whether or not an applicant should 
he admitted to the bar. considerable ad­
ministrative retponnbilily ha* been dele­
gated lo the Alaaka Bar Aaaociation In re 
Peterson, 499 P 2d 304 lAlasks 1972).

Applicability to w orker*' com pensa­
tion proceeding*. -  The legislature in­
tended lo substiti . upon the effective 
dale of the Administrative Procedure Act, 
the judicial scope of review aa provided 
therein foe the judicial scope of review aa 
provided in th« Workers' Compensation 
Act Manlhev v Collier. 367 P2 d  8H4 
•Alaaka 1962 s 

The superior court ia controlled by the 
Adrmrusirevive Procedure Act in proceed­
ing*. or in •  review of proceedings from 
the Alaaka Worker*' Compensation 
Paard See Manlhey v. Collier. 367 P2d 
3A4 (Alaaka I9fl2t Bui see Aleutian 
Home* v Kiacher. 41A P  2d 769 (Alaaka 
I960*

The Administrative Procedure Aft lAS 
44 62< is applicable to Worker*' Compen­
sation Board htanng* eicept where other* 
wiae tipreaaly provided in the Worker*' 
Compensation Act Employer* Com Em ­
ployer* Com Union Ins Group v Schoen. 
519 P  2d 619 i Alaska 1074s 

A ct applies to leasing procedure*—  
The judinal review portions of the Admin­
istrative Procedure Art govern leasing 
proct Jure* conducted by the Division of 
Land* under the Alaaka Land Act 
Alveaka Ski Cnrp v Mnldawnrlh. 426 
P LA IU06 • Alaska 1967.

R ut a r t  I *  twrmlwwtio* o f  fraudag
h ass a  — The adjudicatory provision* of 
the Alaska Administrative Procedure Act 
do not apply to the trrminalicn of grating 
lease* by the slate Division of l^anda 
McCarrey v Conimuuioncr of Natural Re­
sources. 626 P  2d 1353 (Alaska 19741

N or to  local school boards. — Th* 
Adminiclrativr Procrdur* Act by its ex- 
prea* leuca doe* not apply to local school 
hoards Matanuska-Susitna Borough v 
Lum, 63H P  2d 9y4 (Alaska I976».

N or to  b oard* o f a4Jtiatm o«L — 
Boards of adjustment are not included on 
the list tn subsection fa> of agencies, 
boards ar.d administrative bodies specifi­
cally subject tu this chapter Gall v. S tan­
ton. .191 P .2d 960 (Alaska 1979)

Under subsection  Id), a hoatrlng Is 
wot r vqulrwd before an  a lcoh o lk  b*v- 
ermf# d lspsn aary  licoaew Is suspended , 
although it would be nemuiuible if the A l­
coholic Beverage Control Board ehoa* lo 
grant il Frontier .Saloon, Inc v ABC  Bd , 
524 P.2d 657 (Alaska 19741.

Burden o f proof. — While the Alaaka 
Administrative Procedure Act. does not 
specifically alate who has the burden of 
proof in administrative adjudications, it 
does provide in AH 44 62 46<He) that 
"Nothing herein shall be construed to a l­
ter the ordinary rule* of burden of proof of 
judicial proceeding* in Alaaka "  The fore­
going provision coupled with the fact that 
under the Administrative Procedure Act * 
hearing Lo determine whether a license 
should be granted, uwued ur renewed shall 
be initiated by filing a "statem ent of ia- 
sue*”  which must be served upon the per­
son seeking the issuance or renewal of the 
license aa the respondent IA S 44 62.170, 
A S  44 62 360). and against which the re­
spondent may defend hv filing a notice of 
drfenae lA S  44 621910 impelled the su­
preme court to Ihe conclusion that th* 
burden of proof on the iMue raised hv e 
statement of issues was upon the stale
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I ((.02.340 8tat* (iuvkhnmknt I (4 M2 3511

Alaska A B C  Bd. v. Malcolm. In c , .191 
P  2d 441 f Alaska 1964)

A pplied  in Vick v. Board of Klee 
K im ra , 626 P.2d 90 (Alaska 1981) 

Quoted In Pan Amanran Petroleum 
Corp v. Shall Oil t.'o , 466 I* 2d 121 Alaaka 
19691

B U te d  in Forth v. Northern Stevedor­
ing A Handling Corp . 1H5 P2 d  944 
(Alaaka 1961), Unicw Oil Co v. S tale  
Dep’t of Natural Re*ourre*. 626 P  2d 1357

(Alaska 19741, Wien Air Al#»kn Inr v 
Department of H*vei;i|t*. 617 l'2 i! Him? 
(Alaska l ‘»M2t 

Cl(ed tn Mobil Oil l ’nn» v leant 
Boundary iNiinm'n. 1IH 1*2*1 92 'AIh-Vii 
19741, S isters ul I'nividi-mr in W ndi. Ini 
v. Department *•( Health & Hmial S»-rv% 
648 I* 2d 971) tA I.uka I!IM2». K im ii I'etiin 
aul* Borough v S la te , Ih-p't nl ( ‘•immu­
nity & Regional AITaira, 7.11 I* 2d 14 
(Alaaka I 9 h 8 i

C olla tera l referen ce*. — 1 Am. Jur . 73 C J . f l ,  Public Adminiatrntive Low 
2d, Administrative l-aw, I 138 et *eq and Procedure. 4 111 et sei|

S e c .  < 4 .6 2 .3 4 0 . D e le g a t io n  o f  p o w e r  h y  n g r n c ie a .  . n i A n  ng .-ncy 
t in te d  in  A S  4 4 .6 2 .3 3 0  m a y  d e le g a te  th e  p o w e r  to  a c t . In  h e a r , u n it tn 
d e c id e , u n le sa  e x p rr a a ly  p ro h ib ite d  b y  luw .

(b l In  a  la w  e n a c te d  a f te r  A p r il  2 9 , 1969, w h en - th e  wn.-d "n g i- n c y " 
a lo n e  ia u a ed , th e  p o w er  to  a c t  m a y  b e  d e le g a te d  b y  th e  a g e n c y , an d  
w h e re  th e  w o rd s  "a g e n c y  i t a e l f  a r e  u a ed . th e  p o w er  to  a r t  m a y  n m  lie  
d e le g a te d  u n leaa  a  a tn lu te  r e la t in g  In  t h a t  a g e n c y  a n th n r ir .ea  Ih n  d e l e ­
g a t io n  o f i t *  p o w e r  to  h e a r  a n d  d e c id e . tS  1.1 K e l t  2 u h  I-hi S I .  A  I9 ri!l.

N O TEB  TO  D E C IS IO N S

A laaka TVanaporta.lon Commiaaion prapara a pm|a —eH tft-ciaiun nod ft,rind-
aaam plod , — Kormar A S  42 07 15l.al ding mem ber. i.f ilia upplneldi- gu tm i*
apaaiflcally aiem pled tha Alaaka Trana- mant agency fn-mvnling nit tin- deri.m n if
portation Commicafon from (ha require* Ihey have nut heard (hr i-vith-mi- Aln.kn
mania of both (hia aeelinn, forbidding tha Trinap Comm'n a l.andfu, W.2 I* 2d 4»»2
dalagation of the haartng powar ahwenl aa* (Alaaka 10701
praaa aUlutory aulhorliatinn. and Ah C ltad  in In n- IVlrrann. 4-H. I-2d lilt
44.62 ftOO. requiring the hairing olTlcar lo .A laaka 10711

C olla tera l rafarancaa. — 2 Am . Ju r . 73 C J . S ,  Public Adminnlruliac lain 
2d, Adminialrativa Law. I I  22t lo 226 and Pnxaduia. I M

S e c .  4 4 .0 2 .3 5 0 . A p p o i n t m e n t  o f  h e a r i n g  o f f i c e r * ,  in  I T h e  g o v e r ­
n o r  n h a ll a a a ig n  a  q u a l i l ie d , u n b ia a e d , a n d  im p u r lm l h i-uring n l lic e r , 
w ith  a x p e r ie n c o  in  th e  g e n e r a l  p r a c t ic e  o f  lu w , tn  c o n d u ct h e n r in g s  
u n d e r  t h i s  c h a p te r . T h e  h e a r in g  o ff ic e r  m u y  p er fo rm  o th e r  d u t ie s  in 
c o n n e c tio n  w ith  th e  a d m in is tr a t io n  o f  th ia  c h a p te r  a n d  o th e r  Iiiw k

(b ) A n  a g e n c y  w ith  h e a r in g  o flic e ra  m a y  c o n t in u e  t h e ir  e m p lo y m e n t  
an h e a r in g  o ff ic e r s  o n  a n  u n b ia se d  a n d  im p a r t ia l  b im io w ith in  th e  
p a r t ic u la r  a g e n c y  a n d  m a y  h ir e  a d d i t io n a l  o f f ic e r s  a n d  p r e s c r ib e  a d d i­
t io n a l  q u a lif ic a t io n .! .

(c) A  h e a r in g  o ff ic e r  h ire d  a f te r  A p r i l  2 9 , 19 59 , e x c e p t  to  c o n d u c t 
h e a r in g a  u n d e r  A S  2 3 .2 0  (A la a k a  E m p lo y m e n t  S e c u r it-  A c t i .  th i i l l
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F R E D  A . S T IC K E L , P res iden t a n d  P u b lish e r

W IL L IA M  A . H IL L IA R D , E d llo r  P A T R IC K  F . S T IC K E L , G ene ra l M a n a g e r

P E T E R  TH O M P SO N , M a n a g in g  E d ilo r  B R IA N  E. BO UNO US, A d v e rtis in g  D ire
R O B E R T  M . L A N D A U E R , E d ito ria l P age E d llo r  P A T R IC K  L . M A R L T O N , C irc u la tio n  D ire

D O N A LD  J. S T E R L IN G  JR ., A ss is ta n t to the  P u b lish e r

THURSDAY, DECEMBER 28, 1989

H a m m e r  a w a y  o n  p o l l u t e r s
P o llu te rs , take note: The sta te  

Department of Environmental Quali­
ty is serious. It no longer is willing to 
be ignored by you. Its reputation as a 
r e g u la to r y  w im p is  no lo n g e r  
accurate.

So far this year, DEQ. has levied 
more than  $355,000 in tines against 
polluters — four times the amount it 
levied against individuals, industries 
and governments in any other year.

Offenders — as well as the press 
and others — pay attention to fines. 
They do not guarantee compliance, 
but they do assure a response. Warn­
ings w ithout penalties breed con­
tempt.

The Oregon Environmental Quali­
ty  C o m m iss io n  re v ise d  D EQ ’s 
enforcem ent policy last F ebruary  
with these goals in mind:

• Write a consistent and fair but 
firm enforcement policy that lets vio­
la to rs  know tha t fines will not bo 
used as sparingly as In tho past.

• Write a policy thct reflects pub­
lic expectations. The com mission

•  •  •  * •  . •  •

lie wants polluters punished.
• Provide DEQ Director Fred Ha 

sen with a procedure to set cons 
tent and rational penalties statewid 

Prior to adopting these goals, DE 
directors had broad discretion in si 
ting penalty  am ounts. Most of tl 
agency’s directors, including Ha: 
sen, have been too lenient.

The p en a lty  guide em braces 
variety of factors, including severi 
of the environmental damage, intei 
(whether the violator had received 
prior warning or had been cooper 
tive), prior violations, negligence ar 
w h e th e r the  v io la to r received a 
economic benefit from the violation 

The agency should  continue i 
refme its enforcement policy in 199 
The goal, of course, is to increaj 
compliance, preferably voluntaril; 
r a th e r  th a n  to ja ck  up th e  fine 
received. But this is a hammer-ant 
nail process: Many of the nails (con 
pliance) probably won't be ramme 
home without the hammer (fines).

So, ham m or aw ay — ospeclall 
when public health  and safety ar



(6) The .o n u l enfore.ftflw-te ccticna described la  suha.sccicji (1) chough (5 ) o f chi* section in no vey Limic ch* Department or Commission from 
sacking legal or equitable r*a*di*a in ch* proper court u  provided by ORS 
Chapcer* 454, 459, 466, 467 and 468.(Statutory Authority: ORS CHS 454, 459, 466, 467 and 468)

CIVIL PENALTY SCHEDULE MATRICES 340-12-042In addition to any l ia b i l i t y , duty, or other penalty provided by Lav, ch* Director nay aaaeaa a c iv i l penalty fo r any v io la tion  pertaining Co cha Conaisaion's or Department'* atatucea, regulation*, permit* or ordera by 
aervic* o f a written notice o f aaaesament o f c iv i l penalty upon che raapondent. The amount o f any c iv i l penalty ahall be determined through che uae o f che following metric** in conjunction with ch* formula concalncd in 
OAR 340-12-045:

( 1 )

C
1
a
s
s

of

V
i
0
1  
a 
t 
i  
o 
n

No c iv i l penalty issued by the Director pursuant Co chis m a t r i x  sha ll be  
less than f i f t y  do lla rs  ($50) or more chan cen thousand do lla rs ($10,000) 
fo r each day o f each vio lacion . This matrix sha ll apply Co che following 
types o f  vio la tions:

f a )  A n y  v i o l a c i o n  r e l a c e d  t o  a i r  o u a l i c v  s c a c u c a s .  r u L e s .  o e r ra ic a  
o r  o r d e r s ,  e x c e p t  f o r  r e s i d e n t i a l  o p e n  b u r n in g  [ a n d  f i e l d  b u r n i n g j ;(b) Any violacion relaced co o f ORS 468.875 cp 468.899 relacing 
to asbestos abatement project.*:;

$10,000 Matrix 
<------------  Magnitude of Violation

Major Modarata Minor

Class
I

$5,000 $2,500 $1,000

Class
II

$2,000 $1,000 $500

Class
III

$500 $250 $100



(c ) vac*r quality statutes, ru laa , permits or ordara, except fo r 
v io la tions o f OHS 164.785(1) re la ting  to tha pleuaaant o f offanalva 
substances into waters o f tha scats;(d) Any v io la tion  ra latad to underground storage tanka statutes, 
ru les , permits or ordara, axcapt fo r fa llu ra  to pay a faa dua and owing 
undar ORS 466.785 and 466.795;(a ) Any v io la tion  ra latad to hazardous waste management statu tes, ru laa, pormita or ordara, axcapt fo r v io la tion s o f ORS 466.890 ra latad to . 
damage co v l ld i i f a ;( f )  Any v io la tion  ralatad co o i l  and hazardous material s p i l l  and 
rslaasa statu tas, rulaa and ordara, axcapt fo r  negligent or ln tan tlona l o i l  
s p i l ls ; (g) Any v io la tion  ra latad to polychlorlnatad blphanyls 
afiragamene and disposal statucaa; and(h) Any violacion ORS 466.540 to 466.590 ralatad to arrvlronmantal 
cleanup [raaad la l action] statutas, ru laa , agraaaancs or ordara.(2 ) Parsons causing o i l  s p i l ls  through an lntantlonal or nagligant 
act sh a ll incur a c iv i l panalty o f not lass chan ona hundrad do lla rs  ($100) 
or taora chan twenty thousand d o lla rs  ($20 ,000 ). Tha amount o f cha penalty 
sh a ll ba determined by doubling tha values contained In cha matrix in 
subsection (a ) o f this rule in conjunction with tha fornula contained in 
340-12-045.

(3)
$500 Matrix 

<------------ Magnitude of Violation

C
1
a
s
s

of

v
i
0
1  
a 
t 
i 
o  
n

Ho c iv i l penalty issued by che Director pursuanc to this matrix sh a ll be 
less than f i f t y  do lla rs  ($50) or more chan five hundred dollars ($500) fo r  
each 'lay o f each v io la tion . This matrix sh a ll apply to che following types
O£ V L O la w lO n S  i

(a ) Any v io lation  re lated co residen tia l open burning;
(b) Any v io la tion  re lated to noise control statutes, ru le s , 

permits and orders;

Major Modmrata Minor

Class
1

$400 $300 $200

Class
II

$300 $200 $100

Class
III

$200 $100 $50

u a R12



(c) Any violacion relaced Co on-sic* im g i  disposal seacucas, 
ru laa, permits, llcanaaa and ordara;(d) Any violacion ralacad co so lid  vaaca scacucaa, rulaa, paroles 
and ordara; and(a) Any violacion rolaced Co vaaca elra scacucaa, rulaa, paroles and ordara;(? ) Any violacion of ORS 164.783 ralaelng co cha placenenc of offanalvo aubscancaa lnco cha vacara o f cha acaea or on co land.(Scacucory Auchoricy; ORS Ch. 434, 459, 466, 467 6i 468)

CIVIL PENALTY DETERMINATION ?ROCEDURE 
340-12-043

(1 ) Whan determining Cha amount o f c iv i l panalcy co ba aaaaaaad fo r 
any vio lacion, cha Dlraceor sha ll apply cha following procedures:(a) Dacamina Cha class o f violacion and eho magnieude o f each
violacion; (b) Chooaa cha approprlaca basa panalcy established by cha 
matrices o f 340-12-042 based upon cha above finding;(c) Starting with the basa panalcy (BP), determine cha anounc o f penalty through application o f tha formula BP + ( ( .1  x BP)(P + H + E + 0 +R + C) ] where: (A)' "?" Is whether cha respondane has any p rio r violations
o f scacucas, ru les, orders and pamles pertaining Co environmental quality or po llu tion contro l. Tho values fo r “P" and cha finding which supports 
each are as fo llows:

( i )  0 i f  no p rio r v io lations -BrigE-v-iflU ti9ndescribed In subsection (11) Is greater chan chree years old , or chare Is insu ffic ien t information on which co base a finding;
( i i )  1 i f  cha p rior violacion is [an unrelacad Class Three;lone_Claas Two nr two Class Threes, or che prior 
v io lations described in subsection (111) are greater
than th ru  m r a( i l l )  2 i f  cha p rio r v lo lac lon (s ) is [an unrelaced Class Two, cvo unrelated Class Threes or an idanclcal Class 
Three;1 ona_Clas3 One or equivalent or_cha p rior 
v io lations described in subsection ( lv )  are greater chan
(iv ) 3 i f  tha p rior v io la t io n ( (s ) ] i  [ is ] are [an unralaced Class One, chree unrelaced Class Threes or cvo idencical Class Threes:ltvo Class Ones or equivalents.
og—cha_ priQt_violations described in subsection (v) are greater chan three vears old:
(v) 4 i f  che prior vio lations are [two unrelaced Class
Twos, four unralaced Class Threes, an idencical Class 
Two or chree idencical Class Threes:1 chree Class Ones or 
equivalents, or che p rio r vio lations described in 
3ub.SfiS.Cian (v l ) 3re. .greater than chree years o ld i(vi )  5 i f  che prior v io lations are [five  unrelaced Class Threes or four iaencicai Class threes: , rour - îass j r .e s  
or equivalents^ or che p rio r violations described i n 
3ubseccion (vii)_ are greater chan chree vears o'Ld:_
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MEMORANDUM

TO: Representative Mike Davis

ATTN: Barnaby Dow

FROM: Leola Weimer j\)>̂
Legislative Analyst

RE: Administrative Penalties
Research Request 90.155 (Supplemental Information) .

You asked for additional information regarding federal and state administrative 
penalty systems. Specifically, you wanted to know if there were any existing 
programs which utilized 1) administration access to facilities without search 
warrant; 2) environmental audits; and/or 3) compliance orders without "pre­
enforcement review."

The Environmental Protection Agency (EPA) and most state environmental agencies 
have the authority to enter a site without a warrant. Inspectors are often 
required to show proper identification or present a written order from their 
department to enter premises at "reasonable times." If access is denied,
agencies may apply for a search warrant from the courts.

Environmental audits are widely used by the EPA in their monitoring and 
enforcement programs. Audits may also be conducted voluntarily on the part of 
the company or as part of an administrative or judicial compliance order issued 
by the state. Audits have proven to be an effective means of monitoring 
compliance and trouble-shooting potential problems.

"Pre-enforcement review" of compliance orders delays action and penalties until 
the appeals process is exhausted. EPA does not condone "pre-enforcement review" 
provisions and encourages states to seek court-ordered injunctions or implement 
cease and desist orders to prevent further destruction of the environment and 
mandate "timely and appropriate" compliance.

A summary of state administrative and judicial penalty structures is attached.

Summary
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Access Without A Warrant

The EPA and most state environmental agencies have the statutory right to conduct 
investigations and periodic inspections of facilities under their jurisdiction. 
In most cases, the right to access at "reasonable times" does not require a 
search warrant. If access is denied, agencies have the right to seek a search 
warrant from the courts.

Environmental Ptotection Agency

Section 307 of the Clean Water Act grants the EPA clear and uncontested authority 
to inspect facilities and documents at reasonable times. Section 3007 of the 
Resource Conservation and Recovery Act (RCRA) requires that a state's inspection 
authority must be at least equal to that granted EPA inspectors. If either 
federal or state inspectors are barred from a facility or information, they may 
seek a warrant from the nearest judge.

Washington

Washington statutes grant Department of Ecology inspectors the right to obtain 
information and enter premises at reasonable times. Washington's clean air 
statute 70.94.200 states:

No person shall refuse entry or access to any control officer, 
the department, or their duly authorized representatives, who 
requests entry for the purpose of inspection, and who presents 
appropriate credentials; nor shall any person obstruct, hamper 
or interfere with any such inspection.

Section 90.48.355 of Washington's water laws grants similar powers and provides 
for the maintenance of confidentiality by providing that "no person shall be 
required to divulge trade secret processes."

California

California state statutes provide for access at reasonable times without a 
warrant. According to Mike Shepard, council for the California Department of 
Health and Safety, access has never been denied to Health and Safety inspectors.

Oregon

Oregon has statutory provisions allowing access to information and premises for 
inspection purposes at reasonable times. According to Larry Schurr, of the 
Oregon Department of Environment Quality Enforcement Division, in the few
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instances that access has been refused, inspectors were able to obtain court- 
ordered search warrants in a timely manner.

Environmental Audits

Environmental audits have proven to be an effective means of monitoring 
compliance and trouble-shooting potential environmental problems. Although the 
EPA does not have any specific regulations requiring the use of environment'll 
audits, they are commonly used by both the EPA and state agencies.

According to Zack Garitoli, from the headquarters of EPA's Office of Waste 
Program Enforcement, the EPA conducts environmental audits on a regular basis. 
Companies may voluntarily provide an independent audit of their facilities or 
the EPA may choose to conduct its own environmental audit. For routine 
investigations, the EPA usually contracts with independent auditors. In the 
case of serious violations or complex cases, the EPA will often require EPA 
officials to conduct an audit of an operation.

Two types of environmental audits are generally used by the EPA: compliance
audits and management audits. According to a review of EPA's environmental 
audit procedure,

Compliance audits have been used where EPA finds that violations 
discovered at a facility may be typical of violations at other 
company facilities, given the company officials apparent lack of 
familiarity with regulatory requirements. . . [and] Management 
audits have been negotiated where EPA believed that a pattern of 
violations resulted in large part from a lack of, or poor 
functioning of, corporate environmental management or 
operational controls (emphasis added).1

The EPA's Environmental Auditing Policy Statement emphasizes that audits are to 
complement inspections and are not be used as a substitute for regulatory 
oversight.2 Audits conducted by EPA may make special considerations for the 
protection of a business's confidential material and trade secret processes.3

Like the EPA, states have not needed explicit regulatory authority to conduct 
environmental audits as part of their environmental inspections and compliance 
order enforcement. State officials in Washington, California and Oregon

‘Courtney Price and Allen Danzig, "Environmental Auditing: Developing a 
'Preventive Medicine' Approach to Environmental Compliance," Loyola Of Los Angeles Law Review, Vol. 19:1189, p. 1206.

2Ibid., p. 1190.

3Ibid., p. 1210.



Representative Davis
February 7, 1990
Page 4

confirmed that although they do not have a specific program of regulated 
"environmental audits," audits may be conducted as part of their investigation 
or enforcement process.

"Pre-Enforcement Review"

According to Zack Garitoll of EPA Headquarters in Washington, D.C., the EPA does 
not condone "pre-enforcement review" processes. EPA operates under the 
assumption that their administrative powers give them the right to order 
corrective action and assess penalties. Delay of action may be issued by a 
court of appeals but is not considered automatic. Similarly, the EPA recommends 
that if hearings or appeals processes impose delays in enforcement, states 
should follow their corrective actions with court-ordered Injunctions or 
emergency cease and desist orders.

Washington

If an order is appealed to the Washington Pollution Control Hearing Board and 
a stay of penalty or corrective action is granted to the defendant, Washington 
law requires the hearing board to give priority to the hearing. Emergency 
orders and injunctive relief may also be sought by the Attorney General for the 
Washington Department of Ecology.

California

In California, enforcement of an order may not be delayed by an appeal for 
judicial review. According to Mike Shepard, council for the California 
Department of Health and Safety, an administrative order is considered final if 
1) it is not appealed within ten days, or 2) once an independent hearing officer 
has issued a decision.4 The Department of Health and Safety reserves the right 
to seek court-ordered injunctions and issue emergency orders or additional 
penalties to bring a violator into compliance.

Note: this is a correction of information provided by Bill Soo Hoo from
the Department of Health and Safety on page 4 of 90.156. "Pre-enforcement 
review" applies until a final administrative decision has been reached. If a 
hearing is requested, enforcement may be delayed until the hearing officer issues 
a decision. "Pre-enforcement review" does not, however, apply when an appeal 
is made to the court system or in the case of judicial penalties. A defendant 
may request a stay but it is not granted automatically. In the past two years, 
only fpu-' cases have received administrative hearings and one corrective action 
has been appealed to the courts.
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Oregon

In Oregon, the policy of "pre-enforcement review" prevails. An order is not 
considered final until the appeals process has been exhausted. This includes 
appeals taken to the Oregon State Court of Appeals. According to Larry Schurr 
of the Oregon Department of Environmental Quality, if action or penalty is 
delayed by an appeals process, the department may either seek a court injunction 
to prohibit further harm to the environment and/or issue additional penalties 
for continued violation. Each additional order must be appealed separately. 
If an order is not appealed within twenty days of issuance, it 1s considered 
final.

A summary of administrative and judicial penalties for each of the fifty states 
is attached.

I hope this information is useful. If you have any questions, or would like 
additional information, please call.

Attachment
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State

Alabama

Administrative 
Civil Penalties

$25,000/day ($250,000 
"cap")

Judicial 
Civil Penalties

$25,000/day (no "cap")

Alaska None $ 100,000 plus $10,000/day

Arizona None $10,000/day

Arkansas $25,000/day None

California $10,000/day

$1,000-$ 10,000/day 
(Porter-Cologne 

Act)

$10,000/day
$25,000/day (intentional or 

negligent violation or 
violation of order)

$25,000-$20,000-$ 15,000-$ 10,000 
$5,000/day (Porter-Cologne 

Act)

Colorado None $25,000/day

Connecticut $25,000/day $25,000/day

Delaware "reasonable penalty" 
(vioL of law, permit, 
reg.)
$25,000/day (vioL 
of order)

$25,000/day

District of Columbia None $25,000/day

Florida None $50,000/day

Georgia $25,000/day None

Hawaii $10,000/day $10,000/day

Idaho None $10,000/day

Note: Penalty amount shown is the maximum assessment per violation unless
otherwise indicated.

Mote: States that lack authority to impose administrative civil penalties absent a
violator's consent receive a "None" in the administrative penalties column.

T-45



k ' *

fab le  13 ( o o n d t d )

S tate
Administrative 
Civil Penalties

Judicial 
Civil Penalties

Illinois $25,000/day $25,000/day

Indiana $25,000/day $25,000/'day (plus an 
additional $500/hour for violat­
ing any emergency order)

Iowa $1,000/day $10,000/day

Kansas $10,000/day $10,000/day

Kentucky None $25,000/day

Louisiana $25,000/day 
$50,000/day (order 

violation)

$25,000/day
$50,000/day (order violation)

Maine None $25,000/day

Maryland $1,000/day ($50,000 
Pcapn)

$10,000/day

Massachusetts $1,000/day 
$25,000/day (for un­
authorized release, 
handling without 
license, failure 
to report)

$25,000/day

Michigan None $25,000/day

Minnesota $10,000 per inspection 
(regardless of # viola­
tions or days; waived if 
corrected within 30 days 
of receipt of order)

$25,000/day

Mississippi $25,000/day None

Missouri None $10,000/day

Montana
•

None $10,000/day

Nebraska None $10,000/day

Nevada None $10,000/day

New Hampshire None $50,000/day

T-U6
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State
Administrative 
Civil Penalties

Judicial 
Civil Penalties

Hew Jersey $25,000 per violation 
(plus $2,500/day after 
receipt of order)

$25,000/day
$50,000/day (violation of 
order or failure to pay)

New Mexico $10,000/day $10,:00/day

New York $25,000/day 
$50,000/day (subs, 

violation)

$25,000/day
$50,000/day (subs, violation)

North Carolina $10,000/day None (de novo review of admin, 
penalty)

North Dakota None $25,000/day

Ohio None $10,000/day

Oklahoma $10,000/day (but only 
for viol of order)

$10,000/day

Oregon $10,000/day None

Pennsylvania $25,000/day $25,000/day

Rhode Island $10,000/day $10,000/day

South Carolina $25,000/day $25,000/day

South Dakota None $10,000/day

Tennessee $10,000/day None

Texas $10,000/day $25,000/day

Utah None $10,000/day

Vermont None $10,000/day

Virginia None $10,000/day

Washington $10,000/day None

West Virginia None $25,000/day

Wisconsin None $25,000/day

Wyoming None

T-47
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February 20, 1990

Representative Peter Goll, Co-Chairman
Representative Max Gruenberg, Co-Chairman
Representative Mike Davis, Vice-Chairman
House Judiciary Committee
Room 122, Capitol Building
P.O. Box V
Juneau, AK 99811

Re: HB 409

Dear Representatives Goll, Gruenberg, and Davis:

You have asked two questions concerning HB 409. The
first is whether the bill's provision authorizing the Department 
of Environmental Conservation to enter and inspect the property of 
a pervasively regulated industry is constitutional. The s lond is 
whether the authorization of administrative penalties requires the 
right to a jury trial. In our view, the inspection access 
provision of this bill is constitutional as limited to facilities 
or premises with a history of pervasive regulation and a strong 
governmental interest in ensuring compliance with environmental 
laws. We also conclude that the authorization for administrative 
penalty proceedings does not require a criminal or civil jury 
trial. We will discuss each question in turn.

I. ACCESS AND INSPECTION AUTHORITY

Section 2 of HB 409 authorizes the Department of
Environmental Conservation to enter and inspect at reasonable times 
the property or premises of a pervasively regulated facility to 
investigate actual or suspected sources of pollution or to 
ascertain compliance with state environmental laws and regulations. 
Section 1 requires the Department to have the consent of the owner 
or occupier to enter and inspect any property which is not part of 
a pervasively regulated industry. The distinction between those 
facilities which are pervasively regulated and those which are not 
explicitly tracks the caselaw developed under both the U.S. and 
Alaska Constitutions.

.£5LH
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A. U.S. Constitution. Tn 1987, the United States 
Supreme Court in New York "v. Burger, 107 S, Ct. 2636 (1987), upheld 
a New York statute providing for warrantless searches of automobile 
junkyards because junkyards are "pervasively regulated businesses" 
subject no regular inspection. The Court reasoned that owners or 
operators of commercial facilities with a long history of 
governmental oversight had a reduced expectation of privacy in 
those facilities. That reduced privacy interest, when joined with 
a strong governmental public health and safety interest in 
regulating such facilities, rendered a warrantless search 
permissible under the Fourth Amendment to the U.S. Constitution.

A number of state courts have upheld state environmental 
warrantless entry and inspection statutes when challenged under the 
federal Constitution. State v. Eonaccurso, 545 A.2d 853 (N.J. 
Super. 1938) (water pollution inspection of meat packing house 
upheld as pervasively regulated industry); State v. Santiago, 527 
A.2d 963 (N.J. Super. 1986) (pesticide inspection statute);
Middlesex County Health Dept, v. Roehsler, 561 A.2d 1212 
(N.J.Super. 1989) (solid waste inspection of solid waste facilities 
upheld as pervasively regulated); Blosenski Disposal v. 
Commonwealth, 543 A. 2d 159 (Pa. Cmwlth 1988) (solid waste
inspection statute); Commonwealth v. Fiore, 516 A.2d 704 (Pa. 1986) 
(hazardous waste facilities pervasively regulated); United States 
v. Kaiyo Maru No. 53, 699 F.2d 989 (9th Cir.. 19113) (fishing
Indus try pervasively regulated and warrantless administrative 
search of fishing vessel by Coast Guard upheld); Trustees for 
Alaska v. EPA, 749 F,2d 549 (9th Cir. 1984) (condition of water 
discharge permit that facilities subject to search upheld against 
facial challenge); V-l Oil Company v. State of Wyoming, Dept, of 
Env. Quality, 696 FT Supp. 5/8 (D. Wyo. 1988) (inspection and 
sampling of leaking underground storage tank contamination at gas 
station upheld as pervasively regulated).

B. Alaska Constitution. The seminal case for warrantless 
administrative searches under the Alaska Constitution is Woods & 
Rohde, Inc. v. State, Dept, of Labor, 565 P.2d 138 (Alaska 1977)7 
The Alaska Supreme Court held “that the Alaska Occupational Health 
and Safety Act's warrantless search provisions were 
unconstitutional because they extended to facilities and premises 
without a history of pervasive regulation and covered an enormous 
number of unrelated and disparate activities, essentially all 
private enterprise. Id. '<

The Court, in finding such a broad scope 
unconstitutional, specifically distinguished warrantless inspection 
provisions for those commercial facilities which have been subject 
to a long history of supervision, inspection; and pervasive
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regulation. Business with a history of pervasive regulation held 
less of an expectation of privacy and, therefore, warrantless 
administrative inspection would be constitutional under Alaska law 
in those limited circumstances.

The Alaska Supreme Court subsequently upheld airport 
screening as constitutional. State v. Salit, 613 P.2d 245 (Alaska 
1980). The Court noted tEat cEe air travel industry was 
pervasively regulated and, although the searches involved 
passengers, the rationale extended to them as well. The Alaska 
Court of Appeals, in Dye v. State, 650 P.2d 418 (Alaska App. 1982), 
upheld a warrantless administrative search of a fishing vessel, 
concluding that fishing is a pervasively regulated industry. The 
Appellate Court noted thaty in reviewing warrantless access 
provisions, the inquiry should be: (1) whether the industry is so
regulated as to diminish its expectation of privacy and; (2) 
whether the commercial enterprises* subjective expectations of 
privacy are ones which society would protect. Id. at 421-422.

Section 2 of HR 409 distinguishes on its face those
facilities which are pervasively regulated and, thus, have a 
reduced expectation of privacy. Further, such facilities are
pervasively regulated because of the need for assurance that their 
operation does not jeopardize the pubic health and safety. 
Consequently, there are compelling state interests in regular
inspections for compliance with state environmental laws and to 
ensure that there is no pollution at the facility. Inspections 
further that interest. See New York v. Burger, 107 S.Ct. 2636, 
2644 (1987). Since HB 409 adheres to this .well developed
distinction for pervasively regulated facilities, we believe it to 
be constitutional under both the U.S. and Alaska Constitutions.

II. ADMINISTRATIVE PENALTIES. :

Section 4 of HB 409 authorizes the Department of
Environmental Conservation to assess an administrative penalty for 
a violation of AS 46.03, AS 46.04, AS 46.09 or a regulation 
promulgated thereunder. The bill sets forth in detail the 
administrative procedure to be followed in assessing a penalty and 
the judicial appellate review process for i reviewing the 
administrative decision. Specifically, after the final 
administrative decision is made, that decision may be reviewed by 
the superior court as an administrative appeal, not as a de novo 
review. You have asked whether the administrative penalty 
provisions require a jury trial as either a criminal or civil 
proceeding.
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The first issue is whether the administrative penalty 
provisions are similar to criminal proceedings, thereby creating 
the right to a jury trial. The Alaska Supreme Court, in Baker 1  

City of Fai r b a n k s , 471 P . 2d 386 (Alaska 1970), heTH that 
Individuals subject to criminal prosecutions are entitled to a jury 
trial and the Court defined criminal prosecutions broadly as "any 
offense the direct penalty for which may be incarceration in a jail 
or penal institution . . . .  i n c l u d i n g ]  offenses which, even if 
incarceration is not a possible punishment, still connote criminal 
conduct in the traditional sense of the term." Id. at 402. The 
Court noted that "fa] heavy enough fine might also indicate 
criminality because it can be taken as a gauge of the ethical and 
social judgments of the community." Id. at n. 29.

The Supreme Court specifically excluded from the category 
of those "criminal" prosecutions requiring jury trials the 
revocation of licenses pursuant to administrative proceedings 
because lawful criteria other than criminality are a proper concern 
in protecting public welfare and safety. The Court's rationale is 
that the basis of revocation or suspension in such instances is not 
that one has committed a criminal offense, but that the individual 
is not fit to be licensed, apart from considerations of only guilt 
or innocence of crime. The Court further excluded from its holding 
those "legal measures which can be considered regulatory rather 
than criminal in thrust, so long as incarceration is not one of the 
possible modes of punishment." I d .

In determining whether the penalty imposed is akin to 
a criminal proceeding triggering the right to a jury trial, the 
court does not necessarily look to the size of the fine or the risk 
of loss, but rather to whether the penalties under consideration 
serve to brand the defendant with the same stigma as a misdemeanor 
conviction. Beran v. S t a t e , 705 P . 2d 1280, 1284 n. 4 (Alaska App. 
1985). For example, in Alaska Public Defender Agency v. Superior 
Court, 584 P.2d 1106, 1110 (Alaska • 197$), the Court held that 
prosecution for a violation of a city ordinance against 
harassment" punishable by a $500 fine did not constitute a 

criminal proceeding because the fine alone did not connote 
criminality in '"'ae constitutional sense. Moreover, in State v. 
O'Neill Investigations, I n c . , 609 P . 2d 520 (Alaska 1980), the Court 
held that a $5,000 civil penalty for each count of unfair methods 
of competition and unfair trade practices did not constitute 
criminal penalties. The Court noted that "[t]he use of civil 
monetary penalties, woven into the fabric of many regulatory 
statutes as a sanction for non-compliance, has become commonplace." 
Id. at 526. Analyzing the penalty under the Baker v. City of 
Fairbanks test, two Supreme Court justices wrote In their 
concurrence:
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"Furthermore, the argument that a penalty of $5,000 
per violation indicates criminality deserves 
consideration. However, the reason that the court 
has used contemporary social values and heaviness 
of the authorized penalty as measures of criminality 
is that they are a gauge of the community ethical 
and social judgment of persons who commit the 
wrongful act. In turn, the reason for determining 
the community's judgment of such persons is that the 
extent and nature of that judgment helps one predict 
the severity of collateral consequences which may 
be suffered by the defendant. Baker, 471 P . 2d at 
395. In discussing potential collateral
consequences of conviction under the ordinance in 
Baker, we noted that "one convicted under this 
ordinance might suffer severe disabilities in 
obtaining future employment or in having heaped upon 
him a certain amount of social opprobrium."

The collateral consequences of finding that a debt 
collection agency or other business has committed 
"unfair trace practices in the conduct of trade or 
commerce" are not of this nature.

I d . at 538.

Consequently, while assessment of civil penalties against 
an environmental polluter may very well subject that person to 
community disfavor, this is not the type of collateral consequences 
envisioned in Baker and its progeny. The administrative penalty 
provision is civil and regulatory to encourage compliance rather 
than to punish as in a criminal proceeding. Thus, no right to a 
jury trial is required.

This interpretation is supported by federal law as well. 
The United States Supreme Court, in construing the U.S. 
Constitution, has concluded that civil penalties of up to $50,000 
per offense under the oil spill provisions of the Clean Water Act 
are not criminal in nature, United States v. W a r d , 448 U.S. 240 
(1980). Under the federal test, where tKe legislature "has 
indicated an intention to establish a civil penalty, [the court] 
inquires Is] further whether the civil statutory scheme is so 
punitive either in purpose or effect as to negate that intention." 
I d . at 248-49. The court noted that the oil discharge prohibition 
was a strict liability offense and that separate criminal 
provisions required proof of scienter. The court concluded that 
the civil penalties were not criminal in nature, and therefore, did 
not trigger constitutionally mandated criminal proceedings.
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I d . at 254. The same is true for the administrative penalty 
provision of Section 4 of HB 409.

The second issue you posed is whether the fact that the 
administrative determination to impose an administrative penalty 
is not reviewable de novo on appeal to the superior court deprives 
a person of his/her right to a jury trial in a civil suit under the 
Alaska Constitution. Article I section 16 of the Alaska 
Constitution provides that "[i]n civil cases where the amount In 
controversy exceeds two hundred and fifty dollars, the right of 
trial by a jury of twelve is preserved to the same extent as it 
existed at common law." This provision is modeled after the 
guarantee in the Seventh Amendment to the U.S. Constitution. See 
Shope v. S i m s , 658, P . 2d ?336 (Alaska 1983). 1

In Atlas Roofing Co., Inc. v. Occupation al Safety and 
Health Review Coimpisslon, 430 UTS. 4*42 (19/7), the U.S. Supreme 
Court held that "when Congress creates new statutory public rights, 
it may assign their adjudication to an administrative agency with 
which a jury trial would be incompatible, without violating the 
Seventh Amendment." Id. at 455. This case involved 
administratively assessed”* penalties for violations of OSHA 
workplace safety regulations.

In an earlier case, NI-RB v. Jones & Laughlin Steel 
C orporation, 301 U.S. 1 (1937) , the U.S^ Supreme Court upheld a 
provision of the National Labor Relations Act empowering the Board 
to make findings of fact that were conclusive on review and to 
issue orders concerning challenged labor practices. The Court 
overruled defendant's Seventh Amendment objections, stating: "the
instant case is not a suit at law or in the nature of a suit. The 
proceeding is one unknown to the common law. It is a statutory 
proceeding." Id. at 8. 1

As one commentator has noted, these decisions represent 
the Court's recognition that the legislature may put certain 
decisions in the hands of administrative agencies; because "in some 
instances complex problems [are] not easily comprehended by 
laypeople [and] should be decided by a specialized group of 
experts; to inject a jury into that process would seriously impair 
its utility and effectiveness." J. Friedenthal, M, Kane & A. 
Miller, Civil Procedure 499 (1985).

As a result, since many of the environmental statues 
found in Title 46 did not exist at common law, the legislature may 
constitutionally vest their enforcement in administrative agencies 
without providing for a jury trial.
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S E C T I O N A L  A N A L Y S I S

T h e  f o l l o w i n g  is a s e c t i o n a l  a n a l y s i s  o f  A G O  d r a f t  l e g i s l a t i o n  
w h i c h  s t r e n g t h e n s  D E C ' S  a u t h o r i t y  i n  t h e  a r e a s  o f  a c c e s s ,  
a d m i n i s t r a t i v e  p e n a l t i e s ,  e n v i r o n m e n t a l  a u d i t s ,  a n d  c o m p l i a n c e  

o r d e r s .

S e c t i o n s  1. S e c t i o n  1 r e v i s e s  D E C ' S  p r e s e n t  g e n e r a l  a c c e s s  
a u t h o r i t y  t o  s p e c i f i c a l l y  i n c l u d e  t h e  r i g h t  t o  c o p y  r e c o r d s .  T h e  
r e v i s i o n s  a l s o  c l a r i f y  t h e  p r e s e n t  a c c e s s  p r o v i s i o n ’s s c o p e .  N o t e  

t h a t  t h i s  g e n e r a l  a c c e s s  p r o v i s i o n  c o n t i n u e s  t h e  p r e s e n t  s e c t i o n ' s  
r e q u i r e m e n t  t h a t  D E C  o b t a i n  c o n s e n t  f o r  t h e  a c c e s s  f r o m  t h e  o w n e r  

o r  o c c u p i e r  o f  t h e  p r e m i s e s .

S e c t i o n  2. S e c t i o n  2 a u t h o r i z e s  D E C  t o  o b t a i n  a c c e s s  to 
" p e r v a s i v e l y  r e g u l a t e d  f a c i l i t i e s "  w i t h o u t  t h e  o w n e r ' s  o r  

o c c u p i e r ' s  c o n s e n t .  C o n s t i t u t i o n a l  l a w  p r o v i d e s  t h a t  a l e s s e n e d  
e x p e c t a t i o n  o f  p r i v a c y  e x i s t s  f o r  f a c i l i t i e s  a n d  a c t i v i t i e s  w h i c h  
a r e  p e r v a s i v e l y  r e g u l a t e d ,  a n d  s e c t i o n  2 t a k e s  a d v a n t a g e  o f  t h i s  
r e d u c e d  s t a n d a r d  t o  i n c r e a s e  D E C ’S a c c e s s  a u t h o r i t y .

S e c t i o n  3. S e c t i o n  3 d e f i n e s  " p e r v a s i v e l y  r e g u l a t e d  f a c i l i t y "  

■as a f a c i l i t y  w h e r e  -.the o p e r a t i o n s  a f f e c t  a s i g n i f i c a n t  p u b l i c  
i n t e r e s t  a n d  a r e  c o m p r e h e n s i v e l y  r e g u l a t e d  b y  DEC.

S e c t i o n  4. S e c t i o n  4 is a t e c h n i c a l  a m e n d m e n t .
\

S e c t i o n  5. S e c t i o n  5 a u t h o r i z e s  D E C  t o  a s s e s s  a d m i n i s t r a t i v e  
p e n a l t i e s  f o r  v i o l a t i o n s  o f  D E C  s t a t u t e s ,  r e g u l a t i o n s ,  o r d e r s ,  o r  
p e r m i t s .  T h e  a d m i n i s t r a t i v e  p e n a l t y  a m o u n t  m a y  n o t  e x c e e d  $ 2 5 , 0 0 0  

p e r  d a y  f o r  e a c h  v i o l a t i o n .  S e c t i o n  5 a l s o  p r o v i d e s  f o r  a n  
a d m i n i s t r a t i v e  h e a r i n g  a n d  f o r  j u d i c i a l  r e v i e w  o f  t h e  h e a r i n g  

d e c i s i o n .
i

S e c t i o n  6 . S e c t i o n  6 a u t h o r i z e s  D E C ,  i n  a n  e n f o r c e m e n t  

a c t i o n ,  t o  r e q u i r e  a p e r s o n  t o  c o n d u c t  a n  e n v i r o n m e n t a l  a u d i t  a n d  
t o  s u b m i t  a n  e n v i r o n m e n t a l  a u d i t  r e p o r t  t o  DE C .

S e c t i o n  1- S e c t i o n  7 a u t h o r i z e s  D E C  t o  i m p o s e  a  m a n d a t o r y  

c o m p l i a n c e  o r d e r  u p o n  p e r s o n s  w h o  v i o l a t e  D E C ' S  s t a t u t e s ,  
r e g u l a t i o n s ,  o r d e r s ,  o r  p e r m i t s .  S e c t i o n  7 a l s o  p r o v i d e s  f o r  a n  
a d m i n i s t r a t i v e  h e a r i n g  a n d  f o r  j u d i c i a l  r e v i e w  o f  t h e  h e a r i n g  

d e c i s i o n .


