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OFFICE OF THE ATTORNEY GENERAL PHONE (30/) -16-30)
December 1A, 1989

The honorable Warren Matthews
Alaska Supreme Court

303 K Street

Anchorage, AK 99501

Dear Chief Justice Matthews:

We understand that the Supreme Court will soon consider a
proposal to amend Criminal Rule 39 that would allow the recovery
of some of the costs of defense services to indigent citizens.

We support this concept, especially where the charges are
directly related to the level of service provided to clients by
the Alaska Public Defender®s Agency and the Office of Public
Advocacy. The fee schedule contained in the proposed amendment
accomplishes this goal by setting out charges that are generally
proportionate to the professional work required in individual
cases.

We are particularly concerned that any recovery system include
provisions designed to streamline the administrative and legal
process for collection of these funds. The creation of an
efficient and effective system holds the promise of recovering a
significant portion of the high costs of defense services.

Finally, it is clear that the current mechanism of cost recovery
has njt worked. We applaud your efforts to develop a fair and
effective recovery plan.

Respectfully submitted,

CRIMINAL JUSTICE WORKING GROUP

Douglas R, Baiiy Date
Attorney General

Brant McGee, Director Date
Office of Public A.dwwmcacy
Department of Administration
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Senate Judiciary Committee
MEMORANDUM
March 29, 1990

TO: All Senators

FROM: Senator Jan Faiks,
Senate Judiciary Committ™er”

SUBJECT:SB 475 "An Act relating to payment of legal
services and rellated costs by indigent
persons using the services of the Public
Defender Agency."

SB 475 was introduced at the suggestion of the Alaska Court
System. This bill streamlines the manner in which indigent
persons are ordered to pay legal costs when represented by the
Public Defender.

As you know, the state is constitutionally obligated to
provide attorneys to indigent defendants in criminal
prosecutions. Currently, the law provides that an indigent
person may be ordered to repay the legal expenses and court
costs incurred by the state to the extent that the person is
able to do so. The courts have interpreted this to mean that
a hearing must be held before an indigent person can be
ordered to pay any expenses; calculating the value of the
representation is difficult, and the ability of the court to
fully consider future income is also questionable. Experience
has shown that this system simply does not work. Legal costs
are virtually never recovered from persons represented by the
Public Defender, regardless of the person®s ability to pay
some of the expenses at the time of the representation or in
the future.

SB 475 has the effect of eliminating the need for a hearing,
and allowing a defendant®s future ability to pay to be taken
into account. IT passed, the supreme court intends to adopt a
schedule cf fees for various offenses (a copy of this schedule
can be found in proposed Criminal Rule 39, which you will find
attached). An indigent person who received services from the
Public Defender would automatically be assessed a fee
depending on the type of service provided. At the end of a
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criminal proceeding, a civil judgement in that amount would be
entered against the defendant. During the ten year period Iin
which a civil judgement is enforceable, the state could pursue
the judgement if the defendant had the ability to pay some of
the fees at the time of the representation or in the event
that the defendant ever obtained a financial windfall in the

future. Obviously, the state could not enforce Jjudgement
in cases where the defendant was truly indigent and remained
so.

This method of fee collection has been endorsed by both the
Department of Law and the Public Defender, because it fulfills
the government™s responsibility to indigent persons, while
ensuring that resources available to indigent persons
ultimately go to people who really are in need. I urge your
support.



Senate Judiciary Committee
MEMORANDUM

February 22, 1990

TO: Judiciary Committee Members
FROM: Senator Jan Faiks, QJiaatoAap/
SUBJECT:SB 475 "An Act relating to payment of legal

services and delated costs by indigent
persons usinc™/the services of the Public
Defender Agency."

SB 475 was introduced at the suggestion of the Alaska Court
System. This bill streamlines the manner in which indigent
persons are ordered to pay legal costs when represented by the
Public Defender.

As you know, the state is constitutionally obligated to
provide attorneys to indigent defendants in criminal
prosecutions. Currently, the law provides that an indigent
person may be ordered to repay the legal expenses and court
costs incurred by the state to the extent that the person is
able to do so. This has been interpreted to mean that a
hearing must be held before a court may order the indigent
person to pay any expenses; the ability of the court to
consider future income is also questionable. Experience has
shown that this system simply does not work. Legal costs are
virtually never recovered from persons represented by the
Public Defender.

SB 475 has the effect of eliminating the need for a hearing,
and allowing a defendant®s future ability to pay to be taken
into account. IT passed, the supreme court intends to adopt a
schedule of fees for various offenses. An iIndigent person who
received services from the Public Defender would automatically
be assessed a fee depending on the type of service provided.
At the end of a criminal proceeding, a civil judgement in that
amount would be entered against the defendant. During the ten
year period in which a civil judgement is kept alive, the
state could enforce the judgement in the event that the
defendant ever obtained a financial windfall. Obviously, it
could not do so in cases where the defendant remains indigent.

Post Office Box V ¢ Juneau, Alaska 99811



This method of fee collection has been endorsed by both the
Department of Law and the Public Defender, because it fulfills
the government™s responsibility to indigent persons, while
ensuring that resources available to indigent persons
ultimately go to people who really are iIn need. I urge your
support.



Chenoweth

AMENDMENT ~» /

OFFERED IN THE HOUSE

TO: SB 475

Page 1, line 15, after "judgment':

Insert Upon a shoving of financial hardship, the court shall allow
a person subject to an order entered under this subsection to make payments
under a payment schedule. The payment schedule may not exceed five-years.

Payments made-under'thi-s- subsection- shall"
Page 1, lines 15 - 16:

Delete ']. The payments shall™

Insert THE PAYMENTS SHALL]™

- 4/20/90



6-2174Ac
Chenoweth

AMENDMEN

OFFERED IN THE HOUSE

TO: SB A75

Page 1, line 11, after "(c)"

Delete '"The"

Insert "Upon the person®s conviction, the"

-1- 4/23/90



6-217AAd
Chenoweth

AMEND MEN T2 ,J3"

OFFERED IN THE HOUSE

TO: SB 475

Page 1, line 15, after "_judgment' :

Insert 11, but execution may not commence until three years after

release of the defendant from incarceration"

4/24/90
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Chenoweth
4/26/90
Original sponsor(s): SEN. FAIKS
IN THE SENATE
HOUSE CS FOR SENATE BILL NO. 475 (
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to payme®™ t of Ilegal services and

BE

related costs by indigent persons using the services
of the Public Defender Agency and the office of

public advocacy, and court-appointed counsel."

IT ENACTED BY THE LEGISLATURE OFTHE STATE OF ALASKA:

* Section 1. AS 18.85.120(c) isrepealed and reenacted to read:

(c) Upon the person®sconviction, the court may enter a judgment

that a ~erson for whom counsel 1is appointed pav for the necessary ser-

the defendant from incarceration unless for good- cau-ee— showny— the
courrt”~cQnajrde™M-d trpp~reprfte— tgirexearte-ear-Li~gr™ Upon a showing of
financial hardship, the court shall allow a person subject to a judg-
ment entered under this subsection to make payments under a payment

schedule. Payments made under this subsection shall be paid into the

state general fund.



CRIMINAL RULES

Bailiffs failure to deliver ajury deadlock rote to the trial judge
precluded an opportunity to conduct proceedings on the record in
defendant's presence and thus constituted reversible error. Wamser
i. State. Op. No. 2571. 652 P2d 98 (Alaska 1982).

Where either prior to or immediately following the jury's ver-
dict the court received acommunication from thejury that they felt
ihicJicned by the presence of defendant s boyfriend, the court's
tjilure to notify the defense of the communication was reversible
error. Newman v. Stale. Op. No. 17d. 655 P2d 1302 (Alaska App.
|9a2l.

failure to notify the defendant of a jury communication is
..astiiulional error that requires reversal on appeal unless the error
r>tound harmless bcvond a reasonable doubt. Jones v. State, Op.
\u. 522 719 P2d 265 (Alaska App. 1986).

Rule 38.1. Telephonic Participation in

Criminal Cases.

:a) In any proceeding at v'hich the defendant’s
presence is required under Criminal Rule 38(a), as
modified by Rule 38.2, the defendant may waive the
rieitt to be present and request to participate by the
telephone. The defendant’s waiver of the right to be
pn\sically present may be obtained orally on the
record or in writing. The court may allow telephonic
participation of one or more parties, counsel or the
judge at any proceeding in its discretion. The court
may allow telephonic participation of witncssess at
bail hearings, omnibus hearings, probation revoca-
tion hearings or at trial with the consent ofthe pros-
ecution and the defendant. The court may allow
telephonic participation of witnesses at other hear-
ings in its discretion.

A motion to allow telephonic testimony in a
grand jury proceeding must be submitted to the
presiding judge ofthejudicial district or the presid-
ing judge’s designee. The motion must be accom-
panied by an affidavit of the prosecuting attorney
which states the reasons telephonic testimony is
requested. If telephonic testimony is allowed, the
prosecuting attorney is responsible forensuring that
the requirements of Civil Rules 99(b)(3) arc fol-
lowed.

(b) The”arovisions of AS 12.35.015 shall govern

the issuance of search warrants by telephone.

(Amended bv SCO 622 effective June 15, 1985; bv
SCO 897 effective July 15, 1988; and by SCO 960
effective July 15, 1989).

Rule 38.2. Televised Appe: nee by

Defendant.

(a) The Administrative Director of the Alaska

Court System, alter consultation with the presiding
judge. Public Defender Agency, and Attorney Gen-
eral's Office, may enter into agreements with the
Department of Public Safety and Department of
Corrections which approve systems allowing judges
to provide for the appearance by a defendant at
certain criminal proceedings by way of television
equipment in lieu of the physical presence of the

Rule 38

defendant in the courtroom. Such an agreement
must provide for a procedure by which the defend-
ant may confer with the defendant’s attorney ir.
private.

(b) In those court locations in which a television
system has been approved by the supreme court and
has been installed, in custody defendants shall
appear by way of television for arraignment, pleas,
and non-evidentiary bail reviews in tr Tic and mis-
demeanor cases; and initial appcr * hearings,
non-evidentiary bail reviews, ant guilty plea
arraignments in felony cases, unless otherwise
ordered for cause stated by the presidingjudge. With
the defendant's consent, scntcncings may be done by
way of television in traffic and misdemeanor cases.

In any particular case, the trial court may order
that the defendant be transported to court for court
proceedings if the trial judge finds that the defend-
ant’srights would be prejudiced by use ofthe system.

(c) Facsimile telecopy orders issued in proceed-
ings conducted under this rule are .acceptable as
originals for the purposes of release or detention by
correctional officers.

(d) Nothing in this rule diminishes any other
existing right ofa criminal defendant.

(Add 'd by SCO 719 effective August 1. 1986;
amended by SCO 863 effective July 15. 1988).

RU'E 39 Appointment of Counsel.

(a) Informing Defendant of Right to Counsel. If
the defendant appears for arraignment or trial with-
out counsel, the court shall advise him of his right to
have counsel, and shall ask him if he desires the aid
of counsel.

(b) Appointment of Counsel for Persons Finan-
cially Unable to Employ Counsel.

ny If
(i) the defendant slates that

(aa) he desires the aid of counsel, and

(bb) he is financially unable to employ counsel,
and

(ii) the court determines after inquiring of the
defendant under oath as to his financial status that
he isan "indigent person” as defined by statute, then
the defendant isentitled to have counsel provided at
public expense, and the court shall immediately
notify the Alaska Public Defender Agency that the
Agency has been appointed to represent the defend-
antand immediately appoint the Public Defender to
represent the defendant. As a condition of receiving
the services ofcounsel at public expense, the defend-
ant shall execute a general waiverauthorizing release
of income information to the court as required hy
statute.

265



Rule 39 ALASKA

(2) If ihe Agency lias d conllicl or is otherwise
unable to represent the defendant. the court shall
appoint counsel to represent him pursusinl to stat-
ute.

(3) In the absence of a request hy a defendant,
otherwise entitled to appointment of counsel, the
court shall appoint counsel for him unless he dem-
onstrates that he understat ds the benefitsol'counsel
and knowingly waives the same.

(4) The court, in its discretion, may appoint
counsel in any case in which appointment best
serves the interest ofjustice.

(c) Ability of Defendant to Pay Cost of Counsel

— Determination by Court — Order — Execution.

(1) In any case in which the defendant is fur-
nished counsel, either through the Public Defender
Agency or private counsel appointed by the court,
upon or prior to the conclusion of the criminal pro-
ceedings in the trial court, the court may. after a
hearing, make a determination of the defendant’s
present abil'.y to pay all or a portion of the cost of
representation.

(2) Atthe hearing, the defendant shall be entitled
to have, but shall not be limited to

(i) the opportunity to be heard in person,

(ii) to present witnesses and other documentary
evidence,

(iii) to confront and cross-examine adverse wit-
nesses, and

(iv) disclosure of the evidence against him per-
taining to his ability to pay for representation.

(3) Ifthecourt, after the hearing, determines that
the defendant has the present ability to pay all or part
of the cost, it may order payment of the sum to the
state general fund or, if the defense costs were paid
by a municipality, to that municipality in any
installments and in a manner which it believes rea-
sonable and compatible with the defendant’s finan-
cial ability. The court shall file written findings, a
copy ofwhich shall be provided to the defendant. No
default or failure in the making ofany such payment
shall in any way affect or reduce the rendering of
services on appeal or any other phase of the defend-
ant’s case. The order shall not be enforceable by
contempt. Execution on the order is to be mad by
the attorney general, or the municipality which paid
for the defense costs, in the same manner as on a
judgment in a civil action.

(4) The cost ofservices ofcounsel shall be calcu-
lated at the hourly rate provided in Administrative
Rule 12(d)(2)(F). At the hearing, counsel for the
defendant shall provide evidence of:

(i) the hours he or she has expended to dale;

266

RULES OF COURT

(ii) an estimate of the hours, ifany, still required
to be expended on behalfofthe defendant; and

(iii) any costs and expenses that are expected to
be incurred or that have actually been incurred by
private counsel or by the Public Defender Agency,
including a reasonable estimate of the cost lo the
Public Defender Agency ofany services provided on
behalf of the defendant by investigators employed
by the Public Defender Agency. Reimbursement for
costs and expenses incurred by private counsel shall
not exceed $250.00 unless authorization was
obtained in advance in accordance with
Adminstralive Rule 12(d)(2)(G) and (H).

(5) Prior lo the furnishing of counsel in the trial
court, the court shall give notice to the defendant
that the court may, after a hearing, make a determi-
nation of the present ability of the defendant to pay
all or a portion of the cost of representation. The
court shall also give notice that, if the court deter-
mines that the defendant has such present ability,
the court may order him to pay ail or part of such
cost. The notice shaft inform the defendant that the
order shall have the same force and effect as ajudg-
ment in a civil action and shall be subject lo execu-
tion.

(6) In makinga determination of the defendant’s
present ability lo pay all or a portion of the cost of
representation, the court shall take into account the
defendant’s current income, assets and obligations,
including necessary living expenses rfthe defendant
and his dependents, ifany. The defendant may not
be required to pay any amount, or to liquidate any
property that would be exempt from execution by
law.

(7) The court may refer matters under section (c)
of this rule to a master.

(Adopted by SCO 4 October 4, 1959; amended by
SCO 90 Effective July 24, 1967:bySCO 157cffective
February 15,1973; by Amendment No. 4 to SCO 157
dated March 12, 1973; by SCO 187 effective July 2.
1974; by SCO 328 effective January 1,1979; by SCO
448 effective November 24 1980; by SCO 677 effec-
tive June 15,1986; and by SCO 888 effective Julv 15.
1988)

Annotations
Cases

. Right to Counsel
A. In General
D.  Indigcnts
1. Waiver of Right lo Counsel
I1l.  ElTeclivc Assistance of Counsel

. Right to Counsel

A. In General

A defendant in acriminal proceeding has a constitutional nght
to court appointed counsel at a preliminary hearing only when the
preliminary hearingis in the nature ofa critical stage ofthe proceed-
ing's. Merrill v. State, Op. No. 392, *123 P2d 686 (Alaska 1967).



CRIMINAL RULES

Where ihe court over ih-fcmlani'x explicit protect, ilivirmvev
iuunttl limn apublic defender agency on ilie beliefihai ihcay.ency
gau'vlubiicd j lack of preparation ami then appumit unwniueil
lounveliorepicccni Ihe defendant. iheemutdeprived hrilefcndani
el hit light lo enunvcl nl hit choice. Mckinunn v. Slate, Op. No.
uJJ 526 I''d IhlAlatka 1974)

Where adelcndanl hat Iveen denied the right lo Ik- represented
h\ lot chiiwil counsel, the siihseipient entry ol a plea ol guilty or
nolo contendere docs not shield a conviction (rom challenge on
appeal, since the voluntariness and r.-Hah-lily nf such a plea is
inherently suspect. McKinnon v. Stale, Op. I. - 1075. 526 I*2d H
i Mas).l 197d].

lhe advice given lo a nonindigent delcndanl concerning the

- put io counsel mutt include al least a brief explanation ol the

"e.ii-lilsofr'- nscl.Swrnsen v. Munielpalil) of Anchorage, Op No.
616 Pail 874 (Alaska 19X11).

Il is within the court’sdiscretion lo allow holli defendant and
munscl lo pariicipalcaclivcly in the irial. so dial a defendant may
ii'pu sent Inmsell and also have the assistance o f counsel. Cuno v.
Muiiii'ipalll) nf Anchorage, Op. No. 20.627 P2d 660 (Alaska 19X0).

IIl.  Indigenls

liven when read in rclalicn u>rccenl Untied States Supreme
('null decisions. AS 12.25.150(b) does not require die appointment
ot counsel (or an indigent immediately alter ins arresi. Marline
Sni'e, Op. No. 3X9. 423 I'2d 700 (Alaska 1967).

Mere speculation as lo wlial might have been done by a defense
counsel during an interval between arrest and appearance for
arraignment when counsel was assigned cannot beit basis for infer-
ring dial indigent defendant in a criminal case was deprived of
counsel during acritical stage ofthe proceed mgs. Marline/ v. Slate,
Op. No. 3X9. 423 P2d 700 (Alaska 1967).

Where the direct penally for conviction of an odense may be
incarceration, loss ol'a valuable license, or a fine heavy enough lo
indicate criminality, such offense is a "serious crime" within the
public defender statute. A defendant who is charged with any such
misdemeanor and who cannot afford to hire his own lawyer is
eligible for representation by a public defender. Alexander v. Cil) of
Vnchorage, Op. No. 738. 490 P2d 910 (Alaska 1971).

A indigent defendant is not entitled to representation by any
particular attorney. McKinnon v. State, Op. No. 1075. 526 P2d IX
| Alaska 1974).

Once counsel is appointed lo represent an indigent defendant,
the parties enter into an attorncy-clicnt relationship which is no less
msiolable than if counsel bad been retained. McKinnun v. Slate,
Op. No. 1075. 526 P2d IX (Alaska 1974).

Il.  Waiter of Right In Counsel

To be valid, awaiver of Ihe right lo counsel must be made with
an apprehension ofihe naiurc ofihe charges, the oficnscs included
wuhin ihcin. the range of punishments, possible defenses, miligal-
inScircumstances and all other facls essential lo a broad unde:-
vianding of ihe whole mailer. Gregory v. Slate, Op. No. 1269. 550
P2d 374 (Alaska 1976).

Magistrate musi ascertain whether delcndanl understands ben-
elusol counsel by recorded colloquy with defend. ;t before right to
counsel mav he waived. Gregory v. State, Op. No. 1269, 551) I'2d
"4 (Alaska 1976).

When defendant is unable lo make an intelligent choice as lo
waiter ofright lii counsel it isthcdulyiiflheeuurt to assign counsel.
Gregory v. Stale. Op. No. 1269. 550 I'2d 374 (Alaska 1976).

When defendant pleads guilty without the assistance ofcounsel.
'he pica Is invalid unless delcndanl waived Ins right lo counsel.
Gregory V. state. Op. No. 1269. 550 I’ 2d .374 (Alaska 1976).

failure of arraignment or trial record lo demonstrate that
delcndanl understood what he was giving up by declining the
atsivtanee of counsel was cause for reversal even though record

Rule 39

vliowrd that dcleudjnl had been advised of his light to counsel
O'Dell v, MunMpalll) of Anchorage, Op No I5XX, 576 |'2d 104
(Alaska 1978)

I ailuic ol court io avk questions id defendant to assuie that he
understood precisely what lights hr was giving up hy declining legal
representation al sentencing healing requited vacation ofsememe.
Smith V. Stale. Op. No. 134.651 I'."d 1191 (Alaska App. 19X2).

trial jmlgc commuted reversible error lit mil allowing dclcml.
anl. charged vsitli iliunk dtiving in 19X4, lo have a 1975 drunk
driving conviction set aside on lhe giound that, although informed
hy Ihe magistrate lakmg Ins guilty idea in 1975 of llls ny.lil lo an
attorney, lie was not informed ufwhat an attorney could do for him.
IVIranuvirli v,Stale, Op, No. 547. 709 |'2d X67(Alaska App 19X5).

failure of ihe trial cnuit lo assuie hy an on-lhc-record inquiry
dial the accused uudcislood die benefits o f counsel and ihedangeis
of sclf-icprcscninlion prior in waiving his right lo counsel was
reversible error notwithstanding die accused's previous contacts
with the criminal justice svstcm. James i . Stale, Op. No. 669, 731)
I'2d XII (Alaska App. 19X7).

Defendant's waiver of Ins right lo counsel prior lo pleading
guilly lo a DWI charge was valid where die magistrate advised him
ol die maximum and minimum penalties for (he ollense and alter
lie responded nlfirmaiivcly lo the question: "Do you know what a
lawyer is.". Tnbuk v,Stale, Op. No. 683,732 |‘2d 1099 (Alaska App,
1987).

I11.  Effective Assistance uf Counsel

A defense counsel musi perform al least aswell as alawyer w.th
ordinary training and skill in the criminal law and musi conscicn-
liuusly prolccl Ins client's interest, undcllectcd by conflicting con-
siderations. Risher v. Slate, Op. No. 1053, 523 P2d 421 (Ala.ka
1974).

All that is required ofcounsel in rendering elVeclivc assistance
ofcounsel is dial his decisions, when viewed in Ihe framework of
trial pressures, be wilhm the range of reasonable actions which
nuglil have been taken by an aitorney skilled in ihe criminal law.
regardless ofihc outcome ofsuch decisions. Risher v. Slate, Op. No.
1053.523 P2d 421 (Alaska 1974).

A defendant docs not sulferan unconsliluiional deprivation of
cflcdivc assistance ofcounsel because ofan error commuted by his
atiorney which in no manner contributes lo ihe conviction. Rlisher
v. Stale. Op. No. 1053. 523 P2d 421 (Alaska 1974).

A defendant who has not demonstrated that he understands the
benefits ofcounsel cannot be said loheve waived counsel. Gregory
v. Stale, Op. No. 1269, 550 P2d 374 (Alaska 1976).

RU|e 40. Time.

(a) Computation. Except as otherwise specifi-
cally provided in these rules, in computing any
period oftime, the day ofthe act orcvent from which
the designated period of time begins to run is not to
be included. The last day of the period so computed
isto be included, unless il isa Saturday. Sunday, ora
legal holiday, in which event the period runs until
the end of the next day which is not a Saturday,
Sunday, or legal holiday. When a period of the pre-
scribed orallowcd is less than seven days, intermedi-
ate Saturdays, Sundays and legal holidays shall be
excluded in the computation. A halfholiday shall be
considered as other days and not as a holiday.

(b) Enlargement. When an act is required or
allowed to be done al or within a speeilied time, the
court lor cause shown may at any time in its discre-
tion:
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Rule* 68 ALASKA
JplH.d 1l Hio ahxiiur nl .1 *>llintlli]' nl lleal abuse nl Hie unle
dIHEHTT WL until 1 Hu®, rilles Allilltndi 11 Male il 1 illmiii.

<|i Nil 411428 1*’d 179 ( \Ulkku 191.7)

lii\ nieiil ihil nineiit ninth, m Hull _could lie (onxidcred nl iH'tt .1
ili’1>iiml iii mini iimlei I itil Kule 67(a) lail lit stipulation heltteeit
Hie |.iinet 1titlonteiiitl iiiln an oiler nl pidgincm.anil hy 111me nf
tilth M1J5ililHhi aini Hit 1*111is nnlei apiHiulcd Ilieieln. plLimlill's
hillset nl atnon tteie dismissed itnil |iie]iuliee. Ilie.n Inin hail lieen
sellleil iMiitiianl in 1 m | Kule &ami iimlei Ihe "ttnli em it then
anrneil” pin 1thi nl tiinl mle Hie lual enuii ttat tetieil tvnli ttnh-
ihtirelinii 1M ileli'i ii)iiiiii]i attunl nf ailoiney't leet Athrlllnn t.
iMalentf laitmi, 1i No 411428 :it 1/v (Alaska 1967)

Il the jiidgmctii reenvereil at Inal it lets limn an oiler 1 jtitle.-
ilU'ill. lhe nliciee it liahle lor (lie emit ineuireil lit the ollemi

ick.Op. No 538. -ia: I'M -118(Alaska 1969).

I or |inr[)metol thisrule, unnd'cruljudgmcenl Hial spccilicsnuly
LlolLil Mini nnitl he construed at niiliiiliiif. ihe dclcndnnt’s assess-
inenl ol all ihe damages limi the plainlill it enlilleil lo. including;
llial oeeationeil hy the lossol llienseol the money. Dutis v.f lilsin.
Op No, «iI> 5111'2d 475 (Alaska 1773

An oiler ol judgment will lie construed .s including ilicdefcinl-
ant’s assetsnienl ol all llic damages dial plaintiff is enlilled lo.
mlhiding costs and attorney's lees. lluyly, Marlin <£ lay, Inc. t,
Arctic Audi Kcnlul, Inc., Op. No 993. 511 1'2d 1406 (Alaska 1974).

An award ol costs and auorney's fees lo hoih ihe plaintiff and
the defendant are proin rls eompuied as of die dale die oiler of
judgment is made ami mil at a later lone when acceph'd. liuyly,
Marlin & I as. Inc. |. Arctic Aula Kenlul, Inc., Op. No. 991, 5171T |

106 (Alaska 1974).

Wheie radically dillereni standards ol partial compensation are
applied il awarding allotncy's Ices to the parlies, the award will he
considered an abc > of discretion unless there arc findings or an
explanation by llic irial emir* supporting such disparate treatment.
In Inn 1. llulinrk, Op. .o 1261 540 |'2d | 184 (Alaska 1976).

This rule does not require dial costs incurred prior 10 art offer of
judgmcenl he awarded: such awards a.e within hie trial lonri’'s
discretion. Continental Ins. Co. v, U.S. Fid. & Uuar. Co., Op. No.
1398. 552 P2d 1122 (Alaska 1976).

A" award of S5.000.d0 for auorney's Ices lo defendant, a"lim -
ned prevailing parly" under Cisil Kule 0X was nm manifestly
unreasonable when actual auorney's fees were $14,053.12. consid-
ering that Kule 68 is designed 10 encourage reasonable settlement
aheralawsuil is tiled. Scull t. Robertson. Op. No. 1674.583 P2d IKS
(..laska 1978)

An award of auorney's fees under Civil Kule 68 is designed 10
“ partialis" compensate Ihe prevailing pnrlv. Scolt v. Robertson. Op.
No. 1674. 583 P2d 183 (Alaska 1978).

Couri should make factual determination of offeror's actual
expenses incurred after olfcr ofjudgmcni. men lake into accoi
Ihe partial recovery principles ofCivil Rule 82 in — «*'mg o'
reasonable partial auorney's fees and costs bn
delcrmination. Farnsworth v. Steiner, Op. Mo.

(Alaska 1979).

Where ajudgment on offer and acceptance was signed January
18 but the aclion was not dismissed by court order until July 24. a
requesi by counsel filed August | for a hearing on ihe amount of
attorney fees was timely. July 24 being die proper dale from which
the request period should have been calculated. Salminc v. Knagin.
Op. No. 2501. 645 P2d 148 (Alaska 1982).

Partial auorney's fees, nol actual auorney's lees, are 10 be
awarded lo a prevailing party after an offer ofjudgmcni. Truckttcld
Fquipment Co. v. Swenson Trucking. Op. No. 2545. 649 P2d 234
(Alaska 1982).

When counsel requests auorney's fees, oilier than based on die
schedule in die Civil Rules, accurate records o f the hours expended
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lie tuhituUfd llayex i. Xirux Corp., <Ip No. tills, tig in ."
(Alaska 1986)

Pietailm" delcndanl w.it cnliihil locmisim Hired alia,|

lotnliif oll...lyiiii"iii IIuIrIdnxl.Schwabs.Op. Nn Ilin i<t,
IPM (Alaska 1986)

As die pievailmg pant il Inal, dcleml.ml enuld ilU Il
maxnuuiiiamoonInlailnrni'y leesunder (m | Rule XZ,die
ili'lendan! had made ll oiler ol iiiilgmitid iindit I ivg (I
would not increase or diminish die award ol lilloiiiey leet 1],
s..Schwarts, Op No, 1110, 724 P2d 1194 (Alaska 1986). v

A defeinlanl who ullimalely fares helicr than Ins ode, .a
mem is enulied only lo partial Coinpeiisalion lor pothoiht
ncy's Ices \\ ickwlrc t. Stale, Op No 3116, 725 I*2d 69S!\
1986)

In an actum against llic Stale lor wrongful tciuiinaiitui.
assislam attorney general, trial couil, in Dwaidini aiioinvt > *
mipiopctly eonsidered ailihiion.il expenses inclined ht uy \
rrsulling limn plainldl'sdicision losue several null nlu.ila.t.’
ants as well as die Stale, where a stipulation dismiss,iq H, ..
tidual delendunls provided that eaeli side would pa q,,.
auorney's fees. Wickwlre t. Male, Op. No. .1116. 72s ("] ,
(Alaska 1986).

1l Prejudgruent Imerest

I he phrase "judgment finally obtained by Ihe trMeiiv am
Ibis rule includes die ainounl assessed as prcjudgnirm iniiieti
does 101 require die prejudgmeni interest tobcl.ukcd»iiinih,..
ofjud?ment if Ihe offer is nccepled and docs mu require ihe |
court Ocompare die jury's verdicl plus prejudgmeni mieii'tia
the defendam's offer of iudgincnl plus prejudgmeni inleiiti bo.
v. Chism, Op. No. 919. 513 P2d 475 (Alasna 1973).

Prejudgmeni interest s in the nature ofcompcns.port 1U iijf-
Il is reasonable for the trial court lo include dial figure in p,
"judgment finally obtained by the offeree" and 10 conusiii'
total lo ihe amount of die olTer ofjudgmecni in order loiliiioi
whether the offeree should pay die costs. Davis t. <hisiii, <v
919. 513 P2d 475 (Alaska 1973).

The dale of Ihe offer, nol die dale of Ihe ultimate juncttir «
the critical nme in determining whether die olfcr. incimluy 1-

judgment interest. is .sufficient to avoid Ihe operation 01 Putr.
Datis t. Chism. Op. No. 919, 513 P2d 475 (Alaska |97.ti

Trial judge may properly, as an exercise ofdiscretion, relm-
auard offeree interest on a judgmcnl from the dale ol ihe L»
through dale ofjudgmcni when olferee utimatcly recovers lets Im
amount ollcred. Cnnlincnlal Ins. Co. v. U.S. Fid. £ Uu.tr. | 1l 1-:
No. 1298. 555 P2d 1122 (Alaska 1976).

A party who succeeds at trial but who rejected an oil,"
judgmcenl which exceeded his trial recovery, is permitted in us,"
expenses and fees— including prejudgmeni interest, onl*. line
dale lhe cause of aclion accrues lo the date of die rejected nth-
judgment. Farnsworth v.Steiner.Op. No. 1955.601 P2u ?»i*i tlau.
1979).

Since interest is nol "costs," a successful offer ofjudgment e ¢
nol terminate the running of prejudgmeni interest farnsmnd
Steiner, Op. No. 2454.638 P2d 181 (Alaska 1981).

Rule 69. Execution—Examination of
Judgment Debtor— Restraining
Disposition of Property— Lxecidinr.

After Five Years.

(a) Execution — Discovery. Process to enforce)
judgment shall be by a writ of execution, unless tr.:
court directs otherwise. The procedure 011 cu'c-
tion. in proceedings supplementary toand inaidot”
judgment, and in proceedings on and inaid ofc.xa -
tion shall be in accordance with these rules an.'
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CIVIL RULES

~Minable statutes. In aid of thejudgment orexecu-
%. ihe ludgment creditor or his successor in intcr-
v MKiithat interest appears ofrecord, may obtain
.Kincry uoin any person, including the judgment
jnur. in the manner provided in these rules.

m examination of Judgment Debtor in Court.

li before or after the issuing of an execution
jjuixi property, thejudgment debtor may be made
appear before the court, or before a master
(--pointed by sueli court, at a time and place spcc-
»bvanord-r, and toanswer under oath all ques-
nxconcerning property the judgment debtor has
*Rich may be subject to execution. The court may
imaider the debtor to bring to the examination
:>Mimonis concerning properly which may be sub-
ovi locx'culion.

121 The examination may be reduced to writing
r.I liled with the clerk by whom the execution was
mal. Liihcr party may examine witnesses in his
vhalf. if by such examination it appears that the
.demerit debtor has any property liable to execu-

n the court shall make an order requiring the
-Jenv.-mdebtor to apply the same in satisfaction of
*g ludgment, or that such property be levied on by
evcctiiiua, or both, as may seem most likely to effect

object of the proceeding.

Id Order Restraining Disposition of Properfv.
Mthe time of allowing the order prescribed in sub-
bvixion (b)(1) of this rule or at any time thereafter
rending the proceeding, the court may make an
rder restraining the judgment debtor from selling,
"Jnsferring, or inany manncrdisposing ofany ofhis
rmperty liable lo execution pending the proceeding.
lordisobeyingany order or requirement authorized
') this rule the judgment debtor may be punished as
‘t acontempt.

td) Execution After Five Years. Whenever a
rcriod of five years shall elapse after the entry of a
Jdgmcni without an execution being iscucd
‘shereon, no execution shall issue except on order of
-V court in the following manner:

(U] Thcjudgment creditor shall filca motion sup-
rorted by affidavit with the court where the judg-
ment is entered for hv-ve to issue an execution. The
motion and affidavit shali state the names of the
rartics to the judgment, the date of its entry, the
‘easons for failure to obtain the writ within five years
‘Her the entry ofjudgmcni and the amount claimed
b'hedue thereon or the particular property ofwhich
possession was adjudged to thcjudgmecnt creditor
b-'maining undelivered.

(-) Atany time after filing such motion and affi-
davit the judgment creditor may cause a summons
i) be served on thcjudgmecent debtor in accordance
w,lh the provisions of Rule 4. In the event the judg-
ment debtor is deceased, the summons may be

Rulle &9

served upon his representative. The summons shall
stale the amount claimed or the property sought to
be recovered under the judgment.

(3) Thcjudgmecent debtor, or, in the event ofhis
death, his representative, may file and serve a ver-
ified answer to such motion witnin the lime allowed
lo answer a complaint, alleging any defense to such
motion which may exist. The judgment creditor
may tile and serve a verified reply to such answer.
The judgment debtor waives all defenses and objec-
tions which he does not present by answer as herein
provided.

(4) The order shall specify the amount for which
execution is to issue, or the particular property pos-
session of which is to be delivered.

(5) Al the time of filing the motion for leave to
issue execution or at any time thereafter before the
final order is entered, the judgment creditor may
cause the properly of the judgment debtor to be
attached and held during the time said motion is
pending and until the final order is entered. Such
attachment shall be made in accordance with these
rules and applicable statutes, and for the purpose of
such attachment the judgment shall be deemed an
implied contract for the direct payment ofmoney. In
the event that the court shall order that execution be
issued, it shall further order that any property of the
judgment debtor attached hereunder shall be sold
for the satisfaction of such execution and the peace
officer shall apply the property attached by him or
the proceeds thereof upon the execution.

(c) Multiple Executions.

(1) Only one original writ of execution and one
original writ of execution for garnishment of earn-
ings may be issued and outstanding at any one time
except:

(a) An additional writ of execution may be
issued while another is outstanding if cither of the
writs is to be served on the Department of Revenue
to seize the debtor’s Alaska Permanent Fund Divi-
dend; or

(b) Additional writs may be issued if the credilor
alleges facts by affidavit which show there is prop-
erty which cannot be served by the process server
holding an outstanding writ because the property is
outside the community in which the process server
is authorized lo operate and there is good cause to
believe the debtor may remove or dispose of the
property unless immediate action is taken.

(2) A process server to whom a writ ofexecution
is issued may make copies of the writ as necessary.
However, no writ or copies may be transferred to
another process server except within tl. same firm.
If the creditor discovers properly which could be
seized under the writ in another community in
which the original process server does not serve, the
outstanding writ must be returned to the court so
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dial the clerk of court can cancel the first writ and
issue ;i new wr.t to a process server serving the other
community.

(U] Return of Writ of Execution. A process server

who receives money as a result ofa levy must deliver
the money and a return ofservice to the court on the
next day of business alter receipt. The process server
must Hie the origin-1 writ unless the money received
by the server wi.i satisfy only part or the judgment
and the serverexpects to seize more money or prop-
erly with the writ. In this situation, the process
server may make a partial return by delivery to the
court ofall money received, areturn ofservice and a
copy of the writ. The original writ must be returned
to the court when the process server no longer
expects to seize more money or property with the
writ.

(g) Confirmation of Sale of Real Property on
Execution — Objections — Disposition of Proceeds.

() Confirmation. Where real property has been

sold on execution die plaimilT in tnc writ of execu-
tion, on motion, isentitled to have an order confirm-
ing the sale, after the expiration cf 10days after the
filing of the return of sale, unless the judgment
debtor has filed objections lo the sale within 10days
after the filing of the return of sale.

(2) q]GCIIOﬂS If objections are filed the court

shall determine at a hearing whether there were sub-
stantial irregularities in the proceedings of sale
which caused probable loss or injury lothcjudgment
debtor. Ifnot. the order confirming the sale shall be
granted. If so, the court shall deny the motion and
direct that the property be resold, in whole or in part
as upon an execution received of that date.

(3) Disposition of Proceeds ofSdle. After entry of

an order confirming the sale of real property, the
clerk shall apply the proceeds ofthe sale, or so much
thereof as may be necessary, in satisfaction of the
judgmenl and costs. Any proceeds remaining shall
be paid to thcjudgmcnt debtor. Such payments shall
be made prior to the entry of the order of confirma-
tion if the judgment debtor files with the clerk a
waiver of all objections made or to be made to the
proceedings concerning the sale.

(Adopted by SCO 5 October 9, 1959: amended by
SCO 56 effective November 1. 1963; by SCO 25S
effective November 15. 1976; by SCO 465 effective
June I. 1981:bySCO 675 effective June 15.19S6;and
by SCO 721 effective December 15. 1986)

Cross Rcfert-nces

CROSS REFERENCES: AS (14.30.030: AS 09.35.010 — AS
09.35.330

(al CROSS REIKRKNCK: AS 09.35.010

lbid | CROSS RKKKRKNCKS: AS09.35.070— AS 1)9.35.090

(did) CROSS RKKKRKNCKS: AS09.35.020

(dlI?) CROSS RKKKRKNCKS: AS 09.35.060

(0(11 CROSS HKKKRKNCK: AS09.35.150

(c)(3) CROSS RKKKRENCES: AS 09.35.180
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Alinntulimix
Cases

OfTxcl hid or$3l)(Mlon ajudgmcnl ul’S3SS.I3 was a subsi
irregularity liasing a natural tendency lo deier llic tight in n-V
and was literclbre a proper cnnsidcrnimn in trialjudge'sdens,,"
sol aside execution sale. l.u» Offices ,,f Murpin I, Clark t \i,.

Op. No. 2KI11.680 1>3d 1135(Alaska 1984). oo
RUIe 70 Judgment fur Specific Acts—
Vesting Title.

If a judgment directs a party to execute a cut
vcyancc of land or to deliver deeds or oilr
documents or to perform any other specific act ar,
the party fails to comply within the time specifics
the court may direct the act to be done al the costie
the disobedient party by some other persor
appointed by the court and the act when so done he-
like effect as if done by the parly. On application 7
the party entitled to performance, the clerk sim
issue a writ of attachment or sequestration againv
the property of the disobedient party to compel otv
diencc to the judgment. The court may also ir
proper cases adjudge the party in contempt. Ifrcalu-
personal property iswithin the state, the court in lie.
of directing a conveyance thereof may enter ajudg-
ment divesting the title ofany party and vesting ii u
others and such judgment has the cficct of a con-
veyance executed in due form of law. When a,
order or judgment is for the delivery of possession
the party in whose favor it is entered isentitiai to]j
writ of execution or assistance upon application ti-
the clerk.

(Adopted by SCO 5 October 9. 1959)

Annotations
Cases
An order pursuant io Civil Rule 70 compelling a :
comply with a purchaser's request was erroneous lo the event ill..-
ii required more ofthe vendor Ihan was required by Ihe underKir,

judgment and agreement. Bvrnes v. Mercicr, Op. No. DiuA 590\V
906 (Alaska 1979).

RU'E 71. Process in Behalf of and Against
Persons Not Parties.

When an order is made in favor ofa persor, v.:mis
not a party to the action, he may enforce obcciienu-
to the order by the same process as ifhe were a pat i>
and. when obedience to an order may be law full)
enforced against a person who is not a party, lie is
liable to the same process for enforcing obedience lo
the order as if he were a parly.

(Adopted by SCO 5 October 9. 1959)

RU|€ 72 Eminent Domain.

(a) Applicability of Other Rules. The procedure
for the condemnation of property under the power
ofeminent domain shall be governed by these rules,
except as otherwise provided in this rule.

. (b)
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§ 18.85.010

Revlsor’s notes. — Reorganized in
1986 to alphabetize the defined terms.

Health and Safety

§ 18.85.010

NOTES TO DECISIONS

"Person™ is defined without regard to
place of habitation. Adams v. Pipeliners
Union 798, Sup. Ct. Op. No. 2936 (File No.
S-181), 699 P.2d 343 (1985).

"Employer”. — A federal credit union
with membershlp open to military and ci-
vilian personnel at Elmendorf, Adak ad
Shemya military bases, members of the
Air National Guard, senior members of
the Civil Air Petrol, shareholders in 10
native regional corporations, and em
ployees of certain contractors of Alyeska
Pipellne Service Company was held to be

‘ermployer'” within the meaning of
paragraph (4) of this section and not enti-
tled to an exclusion as a **fraternal organi-
zation." Alaska USA Fed. Credit Union v.
Fridriksson, Sup. Ct. Op. No. 2478 (File
No. 5230), 642 P.2d 804 (1982).

Paragraph (12) does not include
membership organizations. — Since
paragraph (12) should not be construed to

encompass a membership organization
such as the Jaycees, the exclusion of
women from full membership in the
Jaycees does not violate AS 18.80.230.
United States Jaycees v. Richardet, Sup.
Ct. Op. No. 2682 (File Nos. 5889, 5890)
6(}3 P.2d 1008 (1983).

"Place”. — According to the common
and eépproved usage of the term "'place,” it
would not encompass a service organiza-
tion lacking a fixed geographical situs.
United States Jaycees v. Richardet, Sup.
Ct. Op. No. 2682 (File Nos. 5889, 5890)
666 P.2d 1008 (1983), construing para-
graph (7) defining "public accommoda-
tion""

Applied in Morris v. City of Soldotna,
Sup. Ct. Op. No. 1296 (File No. 2286), 553
P.2d 474 (1976).

Cited in Brown v. Wobod, Sup. Ct. Op.
No. 1551 (File Nos. 2564, 2565), 575 P.2d
760 (1978).

Chapter 8. Public Defender Agency.

Section

10. Public defender agency established

20. Admlnlstratlor(:lnd

30. intment term

% Ko

50. Vacance/

60. Eligibili

70. Private practlce prohibited

80. Delegation of functions

90. Agency staff

100. Right to representation, services and
facilities

Collateral references. —21 Am Jur.
2d, Criminal Law, § 809, 810.
23 CJ.S, Criminal Law, 8 978,979(1).

Section

110. Notice and provision for representa-
tion

120. Determination of indigency

130. Contracts with private attorneys

140. Waiver

150. Recovery from defendant

155. Payment by municipality

160. Records and reports

170. Definitions

180. Short title

Construction and effect of statutes pro-
viding for office of public defender. 36
ALR3d 1403.

Sec. 18.85.010. Public defender agency established. There is
created in the Department of Administration a Public Defender
Agency to serve the needs of indigent defendants. (S 1 ch 109 SLA
1969; am Executive Order No. 42 § 2 (1980))
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i 18.85.020 Alaska Statutes ji 18.85.070

NOTES 10 DECISIONS

ADDIK'(I in Alnskn  1'uli. Del' ..(cr (1978); Aliinlui Logul Si'tvs Corp V.
AKcncy v. Superior Court. Sup, ClI Op. Thomas, Sup. Ct. Op. No 2292 (Kilo No
No. 1733 (Kile No. 3812), fHI I'2d 1101 <MH2), (>23 1'2< 3-12 (19811

Sec. 18.85.020. Administration. Tho agency is administered by
the public defender, (j 1 ch 109 SLA 1909)

Sec. 18.85.030. Appointment and term. The governor shall ap—
point the public defender from among two or more persons nominated
for that position by the judicial council. The appointment is subject to
confirmation by majority of the members of the legislature in joint
session. The public defender shall serve a term of four years. If the
governor decides to retain the public defender for another term the
governor need not call for nominations from the judicial council; how —
ever, the retention must be approved by a majority of the members of
the legislature in joint session, (@ 1 ch 109 SLA 1969)

Sec. 18.85.040. Removal. The public defender is subject to re—
moval by the governor for good cause. If the public defender is re—
moved, the governor shall submit to the legislature a report stating
the reasons for removal. The report shall be submitted within 10 days
after the action has been taken ifthe legislature is in session, or ifthe
legislature is not in session, within 10 days after the convening of the
next regular or special session. (81 ch 109 SLA 1969)

Sec. 18.85.050. Vacancy. If the position of public defender be—
comes vacant for any reason, the governor may appoint an acting
public defender to serve until the regular appointment procedures
under AS 18.85.030 are complied with. The governor and the judicial
council shall act under AS 18.85.030 as soon as possible after the
vacancy occurs. A person appointed under that section to fill a va—
cancy begins a new four-year term. (81 ch 109 SLA 1969)

Sec. 18.85.060. Eligibility. A person isnot eligible to be the public
defender or an assistant public defender unless admitted to the prac—
tice of law in this state or, with the approval ofthe Board ofGovernors
of the Alaska Bar Association, inanother state. (8 1 ch 109 SLA 1969)

Sec. 18.85.070. Private practice prohibited. The public defender
and assistant public defenders shall devote all of their time to the
duties of their respective offices and may not engage in the practice of
law except in their officiai capacities in the agency. (81 ch 109 SLA
1969)
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18.85.080. Delegation of functions. The public defender
in the public defender orin the
i1 chl09 SLA

Sec.
may assign the functions vested
agency to subordinate attorneys and employees,
1969)

Sec. 18.85.090. Agency staff. The public defender may appoint
and remove assistant public defenders, clerks, investigators, stenogra—
phers and other employees the public defender considers necessary to
enable the public defender to carry out the responsibilities of the pub —
lic defender, subject to existing appropriations. Each person appointed
to u subordinate position established by the public defender is under
the supervision and control of the public defender. (8 1 ch 109 SLA

1969)

the partially exempt, service, see AS
39.25.120(c)(0).

Cross references. — For provisions
applicable to persons holding positions in

Sec. 18.85.100. Right to representation, services and facilities.
(@ An indigent person who is being detained by a law enforcement
officer in connection with a serious crime, or isunder formal charge of
having committed, or isbeing detained under a conviction ofa serious
crime, or is on probation or parole, or is entitled to representation
under the Supreme Court Rules of Children3 Procedure, or against
whom commitment proceedings for mental illness have been initiated,
is entitled

(D) to be represented by an attorney to the same extent as a person
retaining an attorney is entitled; and

(2 to be provided with the necessary services and facilities of this
representation, including investigation and other preparation.

(®) Subject to the provisions of AS 18.85.155, the attorney services
and facilities and the court costs shall be provided at public expense to
the extent that the person, at the time the court determines indigency,
is unable to provide for payment without undue hardship. Appoint
ment of any guardian acl litem or attorney shall be made under the
terms of AS 25.24.310, to the extent that that section is not inconsis
tent with the requirements of this chapter. [ 1 ch 109 SLA 1969; am
81lch 16 SLA 1974; am 83 ch 167 SLA 1975; am 81 ch 125 SLA
1984)

Effect of amendments. — The 1981 expense is a necessary incident of repre-

amendment added "'Subject to the provi-
sions of AS 18.85.155" at the beginning of
the first sentence in subsection (b).
Opinions of attorney general. — If
the individual is represented by the public
defender agency pursuant to this section,
AS 18.85.110<d) and 18.85.120 and if the

sentation, then any necessary .ransportn-
tion expenses that may properly be autho-
rized at public expense should be puid by
the public defender agency pursuant to
this section. October 7, 1977 Op. Atty
Gen.

If the individual is represented by a
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§ 18,85.110

running the courts, which nro attribut-
able to prosecutions initiated by tho politi-
cal subdivision. Since the cost of providing
counsel seems indistinguishable from the
cost of providing these judicial services, il
should be treated in tho sumo wuy. Alex-
under v, Citv of Anchorage, Sup. Ct.
No. 738 (Kile No. 1373), 3D I'2d 910
(2971).

A trial court cunnot order Alasku
Legal Services Corporation to reim-
burse tho state for attorney's fees paid by

Health and Safety

S 18.85.110

gent defendant when Aluska Legal Ser-
vices represents the plaintiff. Aluska
Legal iServs. Corp. v. Thomas, Sup. Ct.
Op. No. 2292 (File No. <148), 023 P.2d 342
(1981).

Tests to determine effectiveness of
counsel. —Seo McCracken v. Stnto, Sup.
Ct. Op. No. 1028 (File No. 1498), 521 P.2d
499 (1974).

Quoted in Flores v. Flores, Sup. Ct. Cp.
No. 1875 (File No. 3832), 598 P.2il 893
(2979).

the state to counsel appointed for an indi-

Sec. 18.85.110. Notice and provision for representation, (a) Ifa
person having a right to representation under AS 18.85.100 is not
represented by an attorney, the law enforcement officers concerned,
upon commencement of detention, or the agency, or the court, as the
case may be, shall

(@ clearly inform the person of the right ofan indigent person to be
represented by an attorney at public expense; and

(2 if the person detained or charged does not have an attorney,”
notify the agency or the court, as appropriate, that the person is not so
represented.

() In (@) of this section "commencement of detention”’includes the
taking into custody of a probationer or parolee.

(© Upon commencement of a later judicial proceeding relating to
the same matter, the court shall clearly inform the person detained or
charged of the right of an indigent person to be represented by an
attorney at public expense.

(d) If a court determines that the person is entitled to be repre—
sented by an attorney at public expense, itshall promptly notify the
agency or the office of public advocacy.

(e Upon notification or assignment under this section, the agency
or the office of public advocacy shall represent the person with respect
to whom the notification or assignment is made.

(0 If the agency, before consideration by the court, determines that
the person is entitled to be represented by an attorney at public ex—
pense, it shall promptly undertake representation. (81 ch 109 SLA
1969; am &89, 10 ch 55 SLA 1984)

Effect of amendments. — The 1984
amendment substituted *'or the office of
public advocacy'* for “'or assign a private
attorney for hint under AS 18.85.130” in
subsection tdl and *'or the office of public

advocacy'* for “'or assigned private attor-
ney'" in subsection le).

Cross references. — For right tocoun-
sel, see Crim Rules 5(c), 15(c) and 39.
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NOTES TO DECISIONS

Applied in Alaska Legal Servs. Corp. Quoted in Plant v. Stale. CT. App. Qp.
v. Thomas, Sup. Ct. Op. No. 2292 (File No.  No. 500 (File No. 7731, A-37i. P2
<41, 623 P.2d 342 (19811 (1985).

Sec. 18.85.120. Determination of indigency, (@ The determina—
tion of a person®s indigency shall be made by the court in which an
action against the person is pending.

(b) In determining whether a person is indigent and in determining
the extent of the person®s inability to pay, the court shall consider
such factors as income, property owned, outstanding obligations, and
the number and ages of dependents. Release on bail does not preclude
a finding that a person is indigent. In each case, the person, subject to
the penalties for perjury, shall certify under oath, and inwriting or by
other record, material factors relative to the person 3 ability to pay
that the court prescribes.

(© To the extent that a person isable to provide for an attorney, the
other necessary services and facilities of representation, and court
costs, the court may order the person to pay for these items. The
payments shall be paid into the state general fund.

(d) As a condition of receiving services under this chapter, a person
shall affirm indigency under oath to the court and execute a general
waiver authorizing the release to the court of income information
regarding any income source the person has had for a period of three
years immediately preceding the persons3 first court appearance in
connection with each cause. At the conclusion of all services by the
public defender to the person, the court shall upon request release to
the attorney general all information received under this subsection
except information that might incriminate o.- tend to incriminate the
person. (81 ch 109 SLA 1969; am 82 ch 16 SLA 1974; am &17 ch 208
SLA 1975)

Cross references. — For determining
party’s financial inability to employ coun-
sel, see Crim. Rule 39(c).

Sec. 18.85.130. Contracts with private attorneys. When the
public interest requires, and a person is entitled to representation by
the agency under this chapter, the public defender may contract with
one or more private attorneys to assist the public defender. Except as
provided in AS 18.85.155, the public defender shall pay for these ser—
vices out of appropriations to the agency. (8 1 ch 109 SLA 1969; am
83 ch 16 SLA 1974; am 811 ch 55 SLA 1984; am 82 ch 125 SLA
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Cross references. — As to appoint-
ment of counsel, see C.im. Rule 39. As to
compensation of court appointed attor-
neys, see Admin. Rule 15.

Effect of amendments. — The first
1984 amendment rewrote the catchline,
which formerly read *'Substitute de-
fender,” repealed former subsection (a),

Health and Safety

§ 18.85.155

remaining language, deleted the subsec-
tion designation *{(b),"* and in the present
first sentence deleted *'In addition to sub-
stitution under (a) of this section” at the
beginning and substituted *‘the public de-
fender” for "*him” at tho end of the first
sentence.

The second 1984 amendment added

relating to the appointment of an attorney

"Except as provided in AS 18.85.155” at
other than the public defender, and, in the

the beginning of the last sentence.
NOTES TO DECISIONS

Applied in Alaska Legal Servs. Corp.
v. Thomas, Sup. Ct. Op. No. 2292 (File No.
4482), 623 P.2d 342 (1981).

Sec. 18.85.140. Waiver. A person who has been appropriately in—
formed under AS 18.85.100 may waive inwriting, or by other record,
any right provided by this chapter, ifthe court concerned, at the time
of or after waiver, finds of record that the person has acted with full
awareness of the person 3 rights and of the consequences of a waiver.
The court shall consider such factors as the person 3 age, education,
familiarity with the English language and the complexity of the crime
involved in making the finding. (81 ch 109 SLA 1969)

Sec. 18.85.150. Recovery from defendant, (@ A person who has
received assistance under this chapter shall pay the state for the assis—
tance if the person was not entitled to it at the time indigency was
determined.

(b) The attorney general may bring an action on behalf of the state
to recover payment from a person described in (@) of this section who
refuses to make the payment. The action shall be brought within six
years after the conclusion of the proceeding for which the assistance
was provided.

© [Repealed, § 5 ch 16 SLA 1974.]

(d) Amounts recovered under this section shall be paid into the
state general fund. (81 ch 109 SLA 1969; am & 4,5 ch 16 SLA 1974)

Sec. 18.85.155. Payment by municipality, (@ When a municipal —
ity prosecutes a person who has been determined by the court to be
indigent under AS 18.85.120 for a violation of a municipal ordinance
that is a serious crime, the municipality shall pay for the services of
the attorney appointed by the court to defend the indigent person.

(®) A municipality shall provide for defense attorney services under
(@) of this section by contracting with private attorneys or the Alaska
Public Defender Agency or by establishing a municipal public defense
agency.
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© In a prosecution subject to this section, the court may order the
defendant to pay lo the municipality the costs of the attorney services
and other court costs to the extent that the defendant is uble to do so.
&3 ch 125 SLA 1984)

Sec. 18.85.160. Records and reports, (@ The public defender
shall keep appropriate records respecting each needy person repre—
sented by the agency under this chapter.

() The public defender shall submit an annual report to the legisla—
ture and supreme court showing the number of persons represented
under this chapter, the crimes involved, the outcome ofeach case, and
the expenditures (totalled by kind) made in carrying out the responsi—
bilities imposed on the agency by this chapter. (8 1ch 109 SLA 1969)

Sec. 18.85.170. Definitions. In this chapter

(D) "agency’?’means the public defender agency created by AS
18.85.010;

(2 "detain”’means to have in custody or otherwise deprive of free—
dom of action;

(@) "expenses,””when used with reference to representation under
this chapter, includes an expense of investigation, other preparation,
and trial;

(@ "indigent person’Mheans a person who, at the time need isdeter—
mined, does not have sufficient assets, credit, or other means to pro—
vide for payment of an attorney and all other necessary expenses of
representation without depriving the party or the party 3 dependents
of food, clothing or shelter and who has not disposed of any assets
since the comm ission of the offense with the intent or for the purpose
"of establishing eligibility for assistance under this chapter;

(5) "serious crime””includes

(A) a criminal matter in which a person is entitled to representa—
tion by an attorney under the Constitution of the State of Alaska or
the United States Constitution;

(B) an act that, but for the age of the person involved, would other—
wise be a serious crime. (81 ch. 109 SLA 1969)

NOTES TO DECISIONS

The public defender agency is to act  defendant is entitled to representation by

in criminal matters, and a criminal mat-
ter under this section is one in which a
person is entitled to representation either
under the state or federal constitutions.
Public Defender Agency V. Superior
Court, Sup. Ct. Qp. No. 11*10 (File No.
20711. 534 P.2d 947 (1975).

""Serious crime'. —Since an indigent

counsel when prosecuted for on offense
the direct penalty for which may le incar-
ceration, loss of a valuable license, or a
fine heavy enough to indicate criminality,
it follows that any such offense is a seri-
ous matter and a "serious crime' within
the meaning of the Public Defender Act
(AS 18.85.010 et seq.). Therefore, a defen-
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dant charged with any sucii misdemeanor
who cannot afford to hire his own lawyer
ia eligible for representation by the public
defender. Alexander v. City of Anchorage,
Sui). Ct. Op. No. 738 (File'No. 1373), -
P.2d 910 (1971). _

Tho supreme court has defined n
"criminal prosecution” as any offense
for which incarceration could be a direct
penalty, and from this definition have
flowed the rights to jury trial and court-
appointed counsel in misdemeanor cases,
based upon constitutional considerations.
Public Defender %cy V. Superior
Court, Sup. Ct. Op. No. 1140 (File No.
2071), 534 P.2d 947 (1975). .

Under paragraph (5)3 , the public
defender is empowered to represent
an indigent defendant in a civil con-
tempt for nonsupport proceedings.
Public Defender Agency V. Superior
Court, Séjf c, &) No, 1140 (File No.
2071), 534 P.2d 947 (1975). ]

Although the legislature, at the time of
enactment of this chapter, may not have
foreseen the development of the law in the
area of enforcement of child support or-
ders and, therefore, might not have fore-
seen the precise application of this chap-
ter to defendants in contempt for nonsup-
port proceedings, there is no indication
that 1t intended to exclude this class of
defendants from representation. Public

Defender Agency v. Superior Court, Sup.
Ct. Op. No. 1140 (File No. 2071), 534 P.2d
947 (1975).

Sec.

Health and Safety
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The offensu of harassment as de-
fined in an ordinance was not u "'seri-
ous crime™ within tho meaning of AS
18.85.170(5), where no provision had been
made for imprisonment for violation of the
ordinance and the maximum punishment
was n $100.00 fine; harassment did not
connoto traditional criminal conduct; und
contemporary social values were not o of-
fended us lo cause the conduct involved to
connote criminality in Ihe constitutional
sense. Therefore, the Alaska Public De-
fender Agency had no authority to repre-
sent a person who was accused of this of-
fense. Alaska Pub. Defender Agency V.
Superior Court, Sup. Ct. Op. No. 1733
(File No. 3842). 584 P.2d HQti (1978).

Payment of costs. — Liased upon AS
22.15.270, most of the major political sub-
divisions of the state have entered into
contractual  arrangements with the
Alaska court system whereby the political
subdivision has agreed to pay the salaries
of the district judges, and all other costs of
running the courts which are attributable
to prosecutions initiated by the political
subdivision. Since the cost of providing
counsel seems indistinguishable from the
cost of providing these judicial services, it
should be treated in the same way. Alex-
ander v. City of Anchorage, Sup. Ct. Op.
No. 738 (File No. 1373), 490 P.2d 910
(2972).

18.85.180. Short title. This chapter may be cited as the Pub —

lic Defender Act. (81 ch 109 SLA 1969)

Chapter 90. Alaska Kin

Quality C

g Crab Marketing and

ntrol Act.

[Repealed, § 6 ch 106 SLA 1981. For current law
see AS 16.51.010 — 16.51.180.1
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IN THE SUPREME COURT FOR THE STATE OP ALASKA

ORDER NO.

Amending Criminal Rule 39
concerning appointment of
counsel for indigents.

IT IS ORDERED*

Criminal Rule 39 is amended to provide*

criminal pule .191_"ppQintmgnt_Q.f-Counsel.

(a) i feMant__of ta
counsel. The court shall advise a defendant
who appears for arraignment or trial without
counsel of tho right to be represented by
counsel, and ask if the defendant desires the
aid of counsel. The court shall not allow a
defendant to proceed without an attorney unless
the defendant understands the benefits of
counsel and knowingly waives the right to

counsel.

(b) Appointment, of. mCQURS9 _fo.r-_P.9rag.n”.

Financially Unable_to_Emalov_Counael.

(1) If tho defendant desires the
aid of counsel but claims a financial inability
to employ counsel, the court shall inquire of
the defendant under oath aa to his or her
financial status in order to determine whether
the defendant 1is an "indigent person,” aa

defined by statute. The court shall advise the
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Effective Datei
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defendant that a judgment will* be issued
against the defendant to cover the coats of an
appointed counsel. Aa a condition of receiving
the services of counsel at public expense, the
defendant ahall execute a general waiver
authorizing release of income information to
tho court. The court also may require the
defendant to sign an assignment of the
defendant's permanent, fund dividend check to
the state and may enter such orders aa appear
reasonably necessary to prevent the defendant
from fraudulently dissipating assets to avoid a

repayment order.

(2) Information provided by the
defendant concerning e ligibility for appointed
counsel may not be used against the defendant
in any criminal proceedings, except that such
information may be used in a prosecution for
perjury or at a hearing for determining the
defendant's ability to pay a fine or make
restitution. Upon request, the defendant must
be allowed to present the requested financial
information in a confidential setting, outside
the presence of the prosecuting attorney. The
court may have the financial inquiry conducted

by pretrial services.

(3) If the court determines that

the defendant i3 an "indigent person,” the

The alternative draft, under which the court would hold
an "ability tc pay" hearing if requested before imposing
costs, would substitute "may" for "w ill" here.
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court ahall appoint counsel pursuant to
Administrative Pula 12 and notify counsel of
the appointment. The court may require the
defendant to attempt to arrange private
representation before making a final decision

on indigency.

(@ In the absence of a request by a
defendant otherwise entitled to appointment of
counsel, the court ahall appoint counsel unless
the court finds that the defendant understands
the benefits of counsel and knowingly waives
the right to counsel.

(5) If the trialcourt denies the
defendant's request for appointed counsel, the
defendant may requestreview of thia decision
by the presiding judge of the judicial district
by filing a motion with the trial court within
three days of the trial court’'s denial of
representation. The trial court shall forward
tho motion, relevant materials from the court
file and a cassette tapeof any relevant
proceedings to the presiding judge. The
presiding judge or his or her designee shall

issue a decision within three days of receipt

of these materials.

(c) Cé&at-Qf .CPUn.ge.l.

(@) At the conclusion of the
criminal proceedings in the trial court, tho
court or the clerk shall 1issue a judgement
against a defendant represented by appointed
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counaai for the coat of representation. The

cost of appointed counsel w ill be determined by

reference to the fee schedule in paragraph

(€)=

(2) The court may require payment in
installments or in any manner which the court
finds is reasonable. The judgment of repayment
must be in writing and a copy must be provided

to the defendant.

(3) All proceedings to enforce a
repayment judgment are civil in nature. The

judgment has the same force and affect ‘as a

judgment in a civil action in favor of the
prosecuting authority and is subject to
execution. The judgment is not enforceable by

contempt, nor may repayment be made a condition

> The alternative draft would replace this subparagraph
with two subparagraphs which would provide!

(D) At the beginning or conclusion
of the criminal proceedings in the trial court,
the court may order a defendant represented by
appointed counsel to pay all or part of the
coats of representation in an amount not to
exceed the defendant's ability to pay for these

costs. The cost of appointed counsel w ill be
determined by reference to the fee schedule in
paragraph (a). A defendant with only a

partial ability to pay coats may be ordered to
pay one-half of the amount specified in the fee

schedule.

(2) Prior to entering an order of
repayment, the court shall advise the defendant
that he or she may present testimonial and
documentary evidence concerning an ability to

pay for representation.



of a defendant's probation. Default or failure
to make repayment may not affect or reduce the
rendering of serviceo on appeal or any other
phase of the defendant's case in any way, The
defendant does not have a right to be
represented by appointed counsel in connection

with any repayment proceeding.

(d) ftpp fllr.frw ?2ng., in t-M insacsas o |
Justice. The court may appoint counsel for a
criminal defendant in any ca30 in which
appointment best serves the interest of
justice.

(e) Cost of JRepresent_ation..Sc.h edule . The
following schedules govern the assessment of

the cost of representation under subparagraph

(c)(1)*

Misdemeanors

Trial $ 500.00
Change of plea 200.00
Dismissal after substantive motion 200.00

Dismissal without substantive motion 50.00
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Felonies,
Class A Murder in the
Class and Unclassified 1st and 2nd
Final Disposition B &C (Except Murder) Degrees
Trial 1,500 2,500 5,000
Change of plea after
substantive motion work
and hearing 1,000 1,500 2,500
Dismissal after
substantive motion work
and hearing 500 1,000 2,000
Change of plea post-
indictment but prior to
substantive motion work
and hearing 500 1,000 2,000
Change of plea prior to
indictment 300
Dismissal without
substantive motion 200
DATED*

EFFECTIVE DATE!

Chief justice Matthews

Justice Rabinowitz

Justice Burke

Justice Compton

Justice Moore
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IN THE SUPREME COURT FOR THE STATE OF ALASKA

ORDER NO.
Amending Appellate Rule 209(b)
concerning appointment of
counsel for indigents In

criminal appeals.
IT ORDERED:I

Appellate Rule 209(b) ia amended to provide:

(b) Criminal Matters.

(11 In criminal matters the trial
court shall authorize appeals by appointed
gaungftL-in .flgg.Qf£dan<?a-v.U h -Cr.imina3,,..Rul9.. 39_an4

Administrative Rule 12 [AT PUBLIC EXPENSE ON
BEHALF OF PERSONS FINANCIALLY UNABLE TO PAY THE
COSTS OF APPEAL IN ACCORDANCE WITH THE RULES
AND DECISIONS OF THE APPELLATE COURTS OF ALASKA
AND WHERE SUCH APPEALS ARE REQUIRED TO BE
PROVIDED BY STATE COURTS BY DECISIONS OF THE
SUPREME COURT OF THE UNITED STATES). Where
such appeals are authorized (BY THE TRIAL
COURT) the coats which shall be borne at public
expense [BY THE STATE SHALL) include those of

«p

providing counsel and of preparing a
transcript and briefs. [CRIMINAL RULE 39 SHALL
BE FOLLOWED IN MAKING THE DETERMINATION OF
FINANCIAL INABILITY.)

(2) A. defendant authorl”™d- %8
proceed at. public.expense in [£M.-S&JU 1 CQttrS.ITl.

— 122iluLjcL

expense on
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.of. tho trial court in
authorising ordeclining to..authorize, an appeal
fl-revilew&b 19-.by ,a.motion In

Sh3-3E.p3l.1atQ. .c.o.urt_i_-"oUlary . so. the appeal .

(41 Counsel appointed to represent
the defendant in the trialcourtpursuant to
Criminal Rule 39 shall remain aa appointed
counsel throughout an appeal at public expense
authorized under this subdivision and shall not
be permitted to withdraw exceptupon the
flj*inds....avith.ori&e<i-..in_.Adininil3.tgativ9d Rule 12.
ULMIS Igjri,_.an..avtorn.ey_appointed_j?v_tho_co.urt
uMg-g..Adm Inl9_t.rat.l-Vg-.5ul9—12fbw 1 ) (B)_yf1ll _b.e.
p.ertn ltted  to... withdraw upon a showing. that
either.,the.public defender, agency;.or. the office
of-p.ubUc. advocacy is. able...to., represent the

At .PJ3_apfeAlL If- an appeal, is to be
t.&hexu,- iu no__ M ylUu _trial gganaal__hs.
permitted to. withdraw wuntil the notice__ si.

apse.al—and_ .t he...documents.-regufred-to...be..f 1led
therewith bv.-gnle_2M ib i...have-bee.n_.a.g.cepted_f.ox
filing by ..the__clerh .cf the trial s&uesa
[COMPELLING REASONS].

(S\.* At the -conclusion of shs

ar>.E3ilate proceed 1lnolLt_sM_ "pp.elL"ti*rg .I*xk-5ha 11
issue.- a. .judgment ashiiiah a— daisM suh

re.pmae.nte<|l .oy app-0Oilnted.. counsel ..for the_C-gaS

<2f representation .on appsiL EhL_£02S—Sii

Thi3 paragraph would be deleted in the alternative
version.
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representation will be determined based on the
fo1ll 1ng -3chodalsj.
imo-Q .OppeUflte, ins UiadSSESLftnot E &lIsnx
Sentence Appeal m m
Merit.Appeal m itio 0.

Combined-. Merit .. and .-.S.entenca
AP.ES.al

Q£fher-.Appsl.lat$ .Actions
/P etition for-.Review”..Petition

for_Hearing.etc Ji | &Fl 1,000

DATED:

EFFECTIVE DATE:

Chief Justice Mattnawa

Justice Rabinowitz

Justice Burke

Justice Compton

Justice Moore



