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MEMORANDUM

DATE January 25, 1970

TO: Tamara Cook
LAA/Legal Serv

FROM Senator Jack C

SUBJECT: Drafting Request

Attached you will find "s/draft bill that 1 would like put iIn the
proper form and delivered to my office in a working draft.

This bill concerns the return of property seized under criminal
warrant.



SENATE BILL

For an Act entitled: "An Act providing for the return of property seized under criminal warrant."
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.36.020 is amended by adding a new subsection to read:

(d) A law enforcement agency, including the State of Alaska Department of Law shall
return property in its custody to the owner or the agent of the owner if

(1) the return is authorized under subsection (a) of this section; and

(2) the owner or agent of the owner makes demand for said return in writing delivered to

the agency having custody of the property.

* Section 2. AS 12.36.090 is amended by adding new subsections to read:

(4) "in connection with" means while the proceedings described are ongoing and once the
described proceedings have terminated continued custody is no longer in connection with said
proceedings;

(5) criminal proceeding” means an ongoing criminal action filed pursuant to the Alaska
Rules of Criminal Procedure or the Alaska District Court Rules of Criminal Procedure through the
final disposition of the case only;

(6) "official investigation of a crime" means a probe into alleged criminal conduct prior to
the filing of any criminal charges by a state or municipal agency authorized to conduct such a

probe.

* Section 3. AS 12.36 is amended by adding a new section to read:

Sec. 12.36.050. Procedure for claiming property, (a) No less than thirty days after the final
disposition of all criminal proceedings the claimant shall file a notice of claim with the Depart-
ment of Law stating the items demanded to be returned, the basis for the claim of ownership, the
case numbers of all proceedings involving the articles, and the date of the final termination of such
proceedings.

(b) Return of claimed property under this chapter relieves the State of any obligation to

preserve or maintain the claimed evidence.



(c) The Department of Law is rsponsible for returning the claimed property and must
.cturn same in accotdanee with this chapter within thirty days of receipt of the notice described
herein excepting those instances where the Department believes that the seized property is eon-
;inband that can not he returned or where the Department has reason to believe that the claimant is
not the sole or true owner of the property in which case the Department shall, within the thirty
clays set forth serve written notice of its intention not to return the property together with the basis
under this section for such refusal, upon the claimant.

(d) Upon receipt of a notice of refusal or failure of the Department to timely return the

property the claimant may file a civil action against the State in a court of appropriate jurisdiction
tor the return of the property.
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MEMORANDUM
DATE : February 15, 1990
TO: Senator Jan Falks
Chairman Judiciary
FROM: Senator Jack Coghi
SUBJECT: Hearing for SB 457

SB 457 has been in your committee ~inp$6 February 8, 1990. SB 457
creates a mechanism where people falsely accused of a criminal
offense can regain their property.

We have received a number of requests by innocent people who have
had trouble getting their property back. At your convenience, |
would appreciate hoi.ding a public hearing on SB 457.

This bill has a lot of cerit, and we need to start the hearing
process.



r N I STEVE COWPER, GOVERNOR
>1
<. 1

REPLY TO

DEPAKTMENT OF LAW K CRIMINAL DIVISION CENTRAL OFFICE

P.O. BOXKC
CRIMINAL DIVISION T o aa8 S R0

0 OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4THAVENUE. SUITE 31B
ANCHORAGE, ALASKA 99501-5093
PHONE: (907) 279-7424

February 26, 1930

The Honorable John B. (Jack) Coghill
Alaska State Senator

P.O. Box V

Juneau, Alaska 99811

Re: SB 457

Dear Senator Coghill: /-

You have asked our opinion of SB 457, a bill relating to
the return of property in the custody of law enforcement agencies.
In 1ts present form, we believe that the legislation presents a
high risk of interfering with the ability of the Department of Law
and other prosecuting authorities to successfully prosecute
criminal violations. One of the reasons the legislation presents
this risk iIs that it does not clearly tie return of property, 1in
cases where judicial proceedings have not been 1iInitiated, to a
decision by the prosecuting attorney to decline prosecution of a

case.

The bill will also create serious problems iIn pursuing
homicide cases (in which the statute of limitations does not apply)
that may be solved years after the death occurred. For example,
this year we instituted prosecution against a man who committed a
murder in Fairbanks in 1975. IT important evidence iIn that case
been returned, 1t is likely that we would not have been able to
pursue the prosecution.

We understand from your staff that the bill is designed
to require the return of property in situations where a person has
been found not guilty following a trial.Attached you will find
a proposed committee substitute designedto protect prosecution
interests, while still providing a clear mechanism for return of
property to persons acquitted of criminalcharges.



The Honorable John B. (Jack) Coghill February 26, 1990
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IT you have any questions about the proposed committee
substitute, please let me know.

Very truly yours,

DOUGLAS B. BAILLY
ATTORNEY GENERAL

I Otto
Assistant Attorney General

Attachment

c: The Honorable Jan Faiks
Gayle Horetski



PROPOSED CSSB 457 Department of Law
February 26, 1990

*Section 1. AS 12.36.020 is amended by adding new subsections to
read:

@ Except as provided iIn AS 12.36.070, a law
enforcement agency shall return property in Its custody that is not
the subject of forfeiture proceedings to the owner of the property
or to the agent of the owner following the entry of a not guilty
verdict 1f the owner makes a written demand for return of the
property under AS 12.36.070 and delivers the demand to the agency

having custody of the property.

*Sec. 2. AS 12.36 is amended by adding a new section to read:

Sec. 12.36.070. PROCEDURE FOR CLAIMING UNFORFEITED
PROPERTY . (@ A person claiming unforfeited property under this
chapter shall file a notice of claim with the* "law enforcement
agency having custody of the property. The notice must include a
list of the items of property whose return is sought, the basis
for the claimant®s claim of ownership, the case numbers of all
judicial proceedings involving the i1tems, and the date of final
disposition of the case. The notice may not be filed until 30 days
after the fTinal disposition cf the case that resulted iIn the

agency"s custody of the property.

The Blaw enforcement agency having custody of
property that has been taken iInto custody In connection with a case
in which a not guilty verdict is entered shall return the property
within 45 days of the receipt of the claim unless

(@ the claim does not meet the requirements of (@
of this section;

(@ the property is not subject to return under
this chapter;

(3 the property is a prohibited weapon as defined
in AS 11.61.200, a controlled substance as defined in AS 11.71.900,
or an alcoholic beverage as defined In AS 04.21.080; or

(@)) the person claiming the property does not
present satisfactory proof of ownership; if the agency determines
that the proof of ownership iIs unsatisfactory, it shall, within 30
days of the receipt of the claim, notify the claimant iIn writing
of the reasons for not returning the property.



© IT a law enforcement agency is aware that more thsi
one person claims an ownership interest iIn the property, the law
enforcement agency shall determine which person has the superior
claim to the property, and shall provide written notification of
this determination to all claimants of which the agency has
knowledge ten days prior to releasing custody of the property. |If
the law enforcement agency provides the notification required under
this subsection, the agency is immune from liability for releasing

the property.



LAW OFFICES OF MARC GROBER
BOH 467
NENANA, ALASKA 99760
<907) 832-5227
April 25, 1990
Senator Jack Coghill
Fax: 907-465-3922

Re: Senate Bill 457
Dear Senator Coghill,

Please forward a copy of your proposed CSSB457 together with
my preuious testimony, the Connecticut statute and the following
comments to the Senate Judiciary committee for its hearing on the
bill scheduled for April 25, 1990. When 1 spoke to you last | had
not understood that your proposed committee substitute had as yet
not been presented to the Committee. Thank you.

TESTIMONY

As 1 haue noted before in a letter which | understand this
committee was prouided some months ago by Senator Coghill, the
purpose of this bill is to cure the abuses inherent in the cur—
rent practice inuoluing return of property seized by law enforce—
ment officials. Briefly, the Department of Law has attempted tc
bar the filing of ciuil actions to obtain return of property
seized under warrant and has requested andobtained orders allow—
ing it to continue holding property seized under a warrant euen
after a criminal action that was subsequently filed was dis—
missed.

These abuses haue been on the increase with the rise of so-
called "white-collar™ prosecutions. These prosecutions regularly
inuolue expansiue "fishing expeditions™ through the business
records of '"suspects" in the hope that some kind of case can be
made against the defendant. In a recent matter it was discouered
by the defendants after seizure of the records that the judge is—
suing the warrants had not read the subject regulations and was
not conuarsant with them and relied solely on the officer"s rep—
resentations that the alleged regulation prohibited what the of—
ficer said it did, or that the -euidenceto be seized would
demonstrate such a wuilolation. Business records for some seuen
years were seized and the department of Law continues to retain
the documents euen after the District Attorney was forced to dis—
miss the case because the crime alleged did not exist!

The holding of property seized under a warrant after the
final disposition of that action (whether by conuiction, acquit—
tal, dismissal or appeal) constitutes a uiolation of seueral con—
stitutional prouisions; the rights to property, due process and
priuacy. In holding property after the only lawful basis for its
retention (a warrant) is rendered moot (final disposition of the
criminal proceeding) places the property in the status of hauing
been illegally seized and held from that point on. The department
of Law has expressed its intent to hold such property for cir—
culation among uarious other agencies for the purpose of concoct—
ing some form of further proceedings against the property owners.
This 1is certainly not the type of conduct that should be endorsed
by this legislature.

The Department of Law raises only one objection to Senate
Bill 457. Though the argument is akin to the ballyhoo raised ouer



Willie Horton, the issue raised 1is uery real. So real that
Senator CoghilJ had a draft CSSB457 prepared that recognizes the
problem and addresses it squarely. The proposed Committee sub—
stitute offered by Senator Coghill (Sec. 2, amending AS 12.36.70
by adding subparagraph (b)(5)) acknowledges the Department of
Law"s need to retain euidence if there iIs an outstanding crime
(but not once a dismissal has been entered.)

I would also like to point out that a similar statute which
serued as the model for the bill before you has been in place in
Connecticut for ouer fifteen years without any serious breakdown
in the public order there.

The problem that is not addressed as yet is the poor uictim
whose Dbrand new automobile is stolen and becomes the scene of an
unsolued murder. Is the owner going to be required to continue to
make $500 per month payments on an automobile that the State
refuses to release? Eminent domain might resolue this problem
only if the State were required to return the property.

The Department®s proposed substitute totally fails to meet
the appropriate needs and is based upon a misconception that SB
457 was designed to deal only with situations in which there has
been an acquittal. The Department attempts to address only the
tip of the iceberg and essentially relegates defendants whose
cases haue been dismissed to second class citizens.

Lastly 1 wish to address the fiscal question raised by the
department of Law. Presently, the Department spends thousands of
hidden dollars attempting to block the return of property im—
properly held by law enforcement .gencies, and this expense is
more than matched by the thousands of dollars and inconuenience
to the property owners, not to mention the clear uiolation of
their rights. The proposed procedure will streamline this entire
process and will thereby result in a potential sauings to the
State as the Department applies its resources to matters of sub—
stance.

Thank you for your consideration.

Sincerely,
Marc Grober



POUCH Y STATE CAPITOL
JUNEAU ALASKA 99811

TC31 u i O M T B * 907 J65-3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M January 29, 1990
SUBJECT: B ill on return of seized property
(Work Order No. 6-2030)
TO: Senator Jack C oghill
FROM: John B . G aguine “37"6
Legislative Counsel
Enclosed is a b ill on the return of property seized during a
crim inal investigation. It d iffe rs in a few ways from th e
rough draft you sent over:
- | did not include th e Department of Law e ither in

AS 12.36.020(d) or in th e d e fin itio n of law enforcement

agency in AS 12.36.090. | th in k it clear that Law is a
"public agency that perform s as one of its princip al
functions an a ctivity relating to . . . the enforcement of
th e crim in al law "; hence it does not need to be named

s pecifically

- | deleted a |l three of the proposed de fin ition s . It
seemed to me that the de finitions of "in connection w ith"
and "crim inal proceeding" were included only to stress th at

a law enforcement agency's rig ht to h o ld onto seized proper-

ty ceases when the investigation or crim inal proceedings are
over, and | th in k th at the other provisions of this b ill
make that quite cle ar. It also seemed to me that including
th e proposed de fin ition of "o ffic ia l investigation of a
crime" might create a problem during th e period between the
end of an investigation and the decision by the prosecutor
w hether or not to file charges.

- I broadened new section AS 12.36.070 (there is a |-
ready a 12.36.050) to cover a ll la w enforcement agencies,
and not just the Department of Law. if crim inal charges are
never brought after an investigation, Law w ill never obtain
custody of seized property, and the proper entity to file a

claim w ith would be the Department of P ublic S afety or a

m unicipal police departm ent. A ls o, if property is seized in



Senator Jack Coghill
Page 2

January 29, 1990

a misdemeanor case in a m unicipality th at prosecutes its own
misdemeanors (such as Anchorage or Juneau), it may be the
m unicipal prosecutor that has custody of the evidence.

- | le ft in th e provision of the rough draft stating
that return of claim ed property relieves th e state or pol-
itic a | subdivision of any obligation to preserve or m aintain
th e property claim ed, although | do not understand what the
point of this provision is | le ft it in because I assume
that whoever prepared th e rough draft had a specific purpose
in m ind . I would be interested in knowing th e purpose.

- | changed the title of the b ill, since | assume it is
intended to apply (as | believe current law does) to a |l
property seizures by la w enforcement agencies, and not ju st
those done pursuant to warrants. M any seizures can be made
w ith out warrants, such as item s seized during searches o f
autom obiles or during searches of persons incident to ar-
rest. M oreover, AS 12.36 probably applies to property ob -
tained by la w enforcement agencies in other ways, such as
property stolen during a burglary and abandoned by the bur-
g lar. See AS 12.36.010 (chapter governs disposal of proper-
ty coming into custody of law enforcement agency and not
belonging to agency).

- | added a provision repealing current AS 12.36.-
020(c), since it seemed to con flict w ith new AS 12.36.-
0204 ).

I f I may be of further assistance, please advise.

JBG :p i

W KP1/050

Enclosure
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- —-— POUCHY STATE CAPITOL
¥ HIGOI" L
«>07 4fcS 3800
LE39 AIMVE AHARS AAENCY

M E M O R A N D UM February 15, 1990

SUBJECT: S ectional analysis o f SB 457
(Work Order No. 6-2030)

TO: Senator Jack C oghill

FROM: John B. G aguine

L egislative Counsel

You have reqguested a sectional analysis of the above de -
scribed b ill.

As a prelim inary m atter, note that a sectional analysis or

summary of a b ill should not be considered an authoritative

interpretation of the b ill and the b ill its e |f is the best

statement cf its contents. I f you would lik e an interpreta -
tion of the b ill as it may apply to a particular set of ¢ ir -
cum stances, please advise.

S ection 1 of SB 457 adds tw o new subsections to AS 12.36.-

020. S ubsection (d) makes it m andatory for a law enforce -
ment agency to return unforfeited property in its custody to
th e owner if th e property is subiject to discretionary return
by the agency under AS 12.36.020¢(a) and. if th e owner makes a
proper w ritten demand for the return . S ubsection (e) notes
that property is no longer to be considered in th e custody
of an agency when the crim inal or c¢children's case has
reached fin al disposition, or when the agency has completed

its investigation and no prosecution has resulted

Section 2 adds a new section, AS 12.36.070, s etting forth

th e procedure for an owner to claim property in th e custody
of a law enforcement agency. It requires th e agency to
return claim ed property unless th e claim is not su fficiently
com D lcte, th e oropcrtry ic not subiject to return under

AS 12 .36, or the agency believes th at the claim ant s not
th e real owner, or there is more than one owner. The new

section also authorizes an aggrieved claim ant to sue the

agency.



Senator Jack Coghill
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February 15, 1990

section of AS 12.36.020 th at

repeals an existing
AS 12.36.020¢(d).

Section 3
is superseded by the enactment o f
JBG:pi

WKP2/04 7
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SPONSOR STATEMENT ON SR 457

SB 457 CREATES A MECHANISM WHERE PEOPLE FALSELY ACCUSED OF A
CRIMINAL OFFENSE CAN REGAIN THE IP PROPERTY. THE PROBLEM WE HAVE
IS THAT ENFORCEMENT AGENCIES WILL NOT RETURN PEOPLE'c PROPERTY

AFTER THEY HAVE BEEN FOUND INNOCENT.

ORIGINALLY THE PROPERTY IS SEIZED BECAUSE IT'S PAPT OF THE
EVIDENCE THAT 1S USED IN COURT. WHEN OUR BILL BECOMES LAW 1T
WILL BE MANDATORY FOR THE AGENCY TO RETURN SEIZED PROPERTY. ONCE

SOMEONE HAS BEEN FOUND INNOCENT, THEPF 1S NO REASON MOT TO RETURN

THEIR PPOPERTY.

SB 457 ALSO CREATES THE PROCESS UNDER WHICH SOMEONE CAN PETITION

TO HAVE THEIR PROPEPTV RETURNED. WHEN A PETITION HAS BEEN

RECEIVED THE AGENCY WOULD HAVE TO RETURN PROPERTY UNLESS THERE

WAS AN INCOMPLETE APPLICATION MADE.

SB 457 IS RATHER CLEAR AND ITS INTENT 1S TO ALLOW PEOPLE FOUND

INNOCENT TO REGAIN THEIR PROPERTY AND TO BEGIN TO REBUILD THEIR

LIVES. ITS PASSAGE IS ONE OF SIMPLE FAIRNESS TO PEOPLE WHO HAVE

HAD TO GO TO TRIAL TWICE: ONCE TO ESTABLISH THEIR INNOCENCE, AND

ONCE AGAIN TO REGAIN WHAT IS RIGHTFULLY THEIRS.



STATE OF ALASKA
1990 LEGISLATIVE SESSION

REQUEST:
Revision Date: Agency Affected:
Title: An Act relating to the return of prop- BRU:

erty In tho custody of law enforcement...
Sponsor: Coghill Components:
Requestor:  -Judiciary

EXPENDITURES/REVENUES:
OPERATING FY 90
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
TOTAL OPERATING 0.0 0.0 0.0

(Thousands of Dollars)

FY 91 FY 92

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
General Funds 0.0 0.0 0.0
Federal Funds
Other
TOTAL 0.0 0.0 0.0

POSITIONS:
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact.

Prepared by: jfnistrkrT ergf(aEneralj ounsel
Division: X Alaska Court System

Approved by: dministrative Director

Agency: Alaska Court System
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management & Budget
Impacted Agency(ies)

Bill Version:

Publish Dale:

FISCAL NOTE

FY 93

0.0

0.0

0.0

SB 457
2/8/90

Alaska Court System
Trial Courts

FY 94 FY 95
0.0 0.0
0.0 0.0
0.0 0.0
Phone: 264-8228
Date: 02/23/90
Date: 02/23/90
Page 1 of 1



STATE OF ALASKA BILL VERSION: "B 057
1990 LEGISLATIVE SESSION PUBLISH DATE:

FISCAL NOTE

REQUEST:
Revision D ate: Agency Affected: Department: of Law
Title : Hoke -] no. .. nrooertv in BRU : Prosecution

the cu:'.ju' of law enforcement agencies."”
Sponsor : Senator Coohill Components Criminal Justice Litigation
Requestor: Conhm

EXPENDITURES/REVENUES: AThousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL ,—~n\'ICES
TRAVEL

CONT rLACI UAL
SUPPLIES
equipment

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERALRINDS

OTHER

TOTAL

POSITIONS:

FULL-TLME -0- -0- -0- 0-
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Please see the attached analysis.

. N y  mmmmmmemeees PLIAv*4s>
Prepared by i Richard |; Pe_gues, Direjtfc Phone :
Division : " Im in LS read iiv e [seermv i cos )\ f , o ale . February 26, 1990
I n jpo/Li
Approved by r'"'mmissioncr*  Douolas B, Bai 1y, (Attorney General p afc February 26, 1990
Aecncv : T-jcartnienc of Law

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget 1
Impacted Accncy(ics) page------—- of



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. B 157
This bill amends AS 12.36 to maeke it mandatory for a law enforcement agency
to retur- :-iforfeited property in its custody to the owner, when a criminal or children's
case has icached final disposition or when the agency has complete its investigation and no
prosecution has resulted, if the property is subject to discretionary return by the agency,
and if th: owner makes a proper written demand for the return.

The bill specifies that property is no longer to be considered in the custody
of a law enforcement agency when the criminal or children's case has reached final
disposition, or when the agency has completed its investigation and the investigation report
has been with the appropriate authority, except that custody is considered to have
ended if o0 report has not beenfiled within 30 oays of the completion of the investigation.

Lastly, the bill provides a procrdure for an owner to claim property in the
custody or a law enforcement agency. The bill requires an agency to return claimed property
unless the riaim is not sufficiently complete, *he property is not subject to return under
AS 12,36, agency believes that the claimant is not the real owner, or there is more
than one owner. The bill also authorizes a claimant to file a civil action if a law
enforceme”* agency fails to return claimed property in a timely manner, or refuses to return
claimed property as prescribed by the bill.

It is not possible to accurately predict costs that night result for the
Department of Law, if it is required to defend state law enforcement agencies in civil
actions brought by claimants for the return of property in the custody of the state.
Consequently, no costs are being shown at this time. Because of concerns the department has
with certain provisions in the bill, mentioned briefly below, the eventual cost to the state
could be considerable.

First, it will be very difficult for a law enforcement agency to determine
when a fin«l disposition of any particular case has occurred. All criminal end children's
court proceedings are subject to appeal. This process may even include collateral appeals
to the Federal courts in major cases such as First Degree Murder or other unclassified
felonies. '* : retrial was ordered by an appellate court, it might be impossible to have
a retrial if key evidence, in the form of private property, was returned to the owner of the
property, f'nr -nly would the required chain of custody have been broken, but. the evidence
might simply be ro longer available.

Seccnd the provision that property is no longer in custody in connection with
an offici.' investigation of a crime when the investigation is complete and the investigation
report ha- :>een filed with the appropriate authority, appears to have the effect of forcing
prosecute” ‘o -ake immediate screening and charging decisions without benefit of proper
research. « prosecutor must often conduct extensive reviews of relevant easel aw, examine
evidence ¢ suffic;«nrv and admissability, and interview witnesses before screening and
charge dc~;+1 ca* re made. Moreover, it is important to understand that the screening
of cases is an ongoing process subject to continuing review as cases are developed.
Conseau®"-' ». ®' v :"*nmation comes to light, previous screening or charging decisions
are oftcr.  Jif-'ed or reversed.

°uring the oast fiscal year, more than 23,000 criminal offenses were referred

to statu . osecutors ‘or prosecution or for assistance in investigation. This is a
horrendou’ -as*load that must be shouldered by about 60 criminal prosecutors, after
accounting ‘creed salary vacancy and staff assigned to prisoners’ rights cases.
Imposition of an erpitrarilv short screening period, either immediate or 30 days depending
upon how «  hit' will result in prosecutors being forced to decline- to prosecute
large ru- - 5r being forced to bring charges that may not be appropriate under

the ci rcumstances.



§ 12.35.050

Code of Criminal, Procedure

§ 12,35.120

NOTES TO DECISIONS

AS 12.25.100,in conjunction with this
section, establishes tho procedure for
forcing entry in executing both a search
warrant and an arrest warrant. Davis v.
State, Sup. Ct. Op. No. 1070 (File No.
1973), 525 P.2d 541 (1974).

AS 12.25.100 and this section operate

for tho lawful execution of u search
warrant. Lockwood v. State, Sup. Ct. Op,
No. 1809 (Filo No. 3356), ',91 P.2d 969
(1979).

Quoted in Sandland v. Stato, Ct, App.
Op. No. 59 (File No. 4960), 636 P.2d 1196
(1981).

jointly to establish tho procedure required

Sec. 12.35.050. Disposition of property taken. [Repealed, 8§ 42 ch

143 SLA 1982. For present provisions, see AS 12.36.]

Sec. 12.35.060. Malicious procurement of searcli warrant. A
person who maliciously and without probable cause causes a search
warrant to be issued and executed is guilty ofa misdemeanor. (8 4.06
ch 34 SLA 1962)

Sec. 12.35.070. Search of defendant in presence of judge or
magistrate. When a person charged with a crime is believed by the
judge or magistrate before whom that person is brought to have on the
person a dangerous weapon, or anything which may be used as evi-
dence of the commission of th” crime, the judge or magistrate may
direct the accused to be searchba in the presence of the judge or magis-
trate, and the weapon or other thing be retained subject to the order of
the judge or magistrate or the order ofthe court in which the defendant
may be tried. (§ 4.07 ch 34 SLA 1962)

Secs. 12.35.080 — 12.35.110. Disposition of stolen property.
[Repealed, & 42 ch 143 SLA 1982. For present provisions, see AS
12.36.]

Sec. 12.35.120. Definition of search warrant. A search warrant
is an order in writing, signed by ajudge or magistrate or signed at the
direction ofajudicial officer in accordance with AS 12.35.015, directed
to a peace officer, commanding the peace officer to search for personal
property and bring it before the judge or magistrate. (8 4.01 ch 34 SLA
1962; am § 14 ch 8 SLA 1971; am 5 20 ch 143 SLA 1982)

Effect of amendments. — The 1982
amendment inserted "or signed at the

direction of a judicial officer in accordance
with AS 12.35.015."

Chapter 36. Disposition of Recovered or Seized

Property.

Section Section
10. Property disposition 40. Disposal of property when owner
20. Return of property unknown

30. Disposal of unclaimed property used 90. Definitions

as evidence

37



8 12.36.010 Alaska Statutes 8 12.36.040

Cnllutprul rcfi‘icncfH. — 08 Am .lur. 79CJ,.S,.Sonrcheitflm| StHlur<tn, RS It.r>
2d. HviirchuH nnd Smzureit, SS 110 — 1109. — 117.

Sec. 12.36.010. Property disposition. When property not
belonging to n Inw enforcement agency comes into the custody of the
agency, the property shall be disposed of in accordance with this chap-
ter. (8§ 21 ch 143 SLA 1982)

Sec. 12.36.020. Return of property, (a) A law enforcement agency
may return property in its custody to the owner or the agent of the
owner if

(1) the propnrty is not in custody in connection with a children's
court proceeding, a criminal proceeding, or an official investigation of
a crime; and

1°) the property in custody is not subject to forfeiture under the laws
of the state.

(b) In a criminal proceeding or a children’s court proceeding
involving the wrongful taking or damaging of property where
photographs of the property are used as evidence in place of the prop-
erty, the prosecuting attorney may release the property to the owner
upon presentation of satisfactory proof of ownership.

(c) Ifwrongfully taken or damaged property is not photographed and
authenticated under aS 12.80.050 and the property is used as evidence
in a criminal proceeding or a children’s court proceeding, the law
enforcement agency in possession of the property shall return it to the
owner upon presentation of satisfactory proof of ownership within 60
days after the final disposition of the case. (§ 21 ch 143 SLA 1982)

2,36")30. Disposal of unclaimed property used as”e\i-
d*nce.T&)4fproperty that is used as evidence in a criminaLpfoceedir g
oi a childrenVsMurt proceeding, including wrongfully-'faken or dai -
aired property, is'ftaliclaimed by the owner witfcihone year after t le
final disposition of tfifetase, the- law epibfeement agency havi ig
c istody of the property shafrtlispose®offtfunder (b) of this section.

(b) Ifthe property to be disjjpsdft*okj*money, the law enforceme nt
egency shall deposit it hvtfle court or*Tf” is property other thin
i loney, sell it in tlje*ame manner as a sale uJftH”execution. Af er
I aying the expanses of the sale and the preservationofHta propeiry,
the law epibfeement agency shall dispose ofthe proceeds of tK&«*{*in
rhe sflflj&-mattfter*~nroney collected upon a ludgmenOn favorot

feT(§8 21 ch 143 SLA 1982)

Sec. 12.36.040. Disposal of property when owner unknown.
When the owner of property is unknown and the property comes into

3fc



§ 12.36.090 Col>K OK CIUMINAL PIIOCEDUKB § 12.40.010

the possession of a law enforcement agency as suspected evidence of a
crime but is not used in a criminal proceeding or a children’ court
proceeding, or when tho property comes into the possession of a law
enforcement agency by other means, the property shall be held for two
years. If the property is not claimed within two years of the dute it
comes into the possession of a law enforcement agency, tho property
shall be disposed of us provided in AS 12.36.030(b). (§ 21 ch 143 SLA
1982)

Sec. 12.36.090. Definitions. In this chapter,

(1) "final disposition of a cuse" means the time when all appeals
have been exhausted or tho time when all appeals that could have been
taken has expired;

(2) "law enforcement agency” means u public agency that performs
as one of its principal functions an activity relating to crime
prevention, control, or reduction or relating to the enforcement of the
criminal law; "law enforcement agency” does not include a court;

(3) "peace officer” me vns a public servant vested by law with a duty
to maintain public order or to make arrests, whether the duty extends
to all offenses or is limited to a specific class of offenses or offenders.
(8 21 ch 143 SLA 1982)

Chapter 46. Grand Jury.

Section Section
10. Qualifications and manner of SO. Access to public jails, prisons, and
drawing grand jurors public records
20. Number ofjurors 70. Duty of prosecuting attorney
30. Duty of inquiry intocrimes and 80. Effect of failure to return indictment
general powers 90. Questioning juror for conduct

‘10. Juror to disclose knowledge of crime 100.Contento cf indictment

50. Holding to answer as affecting indict-
ment or presentment

Cross references. — For court ruleson  provisions sec art. 1, sec. 8, Alaska Consti-
grandjuries, see Cr, R. 6;for constitutional  tution.

Sec. 12.40.010. Qualifications and manner of drawing grand
jurors. Grand jurors shall have the qualifications and be drawn as are
trial jurors under AS 09.20.010 — 09.20.080. (8§ 5.01 ch 34 SLA 1962)

NOTES TO DECISIONS

Exclusionary method of jury selec- exclude from juries systematically and in-
tion held invalid. — Ar.y method ofjury tentionully some cognizable group or class
selection which is in reality asubterfuge to ofcitizens in the community must be held
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(4) public intercut in ensuring thu appear-
uncu. Adkerson v. Stale, 731 P.2d 1218
(Alaska 1987).

Applied in Ashton v. State, 737 i\2d
1385 IAluHku Ct. App. 1987).

Cited in Lipscomb v. ,State, 700 i\2d

C hapter 35.

Sec. 12.35.015.

Code of Criminal

Search

§ 12.36.030

Procedure

1298 (Alaska Ct. App. 1985); Dunlop v.
Stale, 721 P.2d 804 (Alaska 1988); Patter-
son v. State, 747 P,2d 535 (Alaska Ct.
App. 1987); Cannizzaro v. State, 785 P.2d
110 (Alasku Ct. App. 1988).

and Seizure.

Issuance of search warrant upon testimony

communicated by telephone or other means.

devisor's notes. Criminal Rule
38.1(b), effective Juno 15, 1985, provides

that AS 12.35.015 governs the issuance of
search warrants by telephone.

Sec. 12.35.040. Authority of officer executing warrant.

NOTES TO

Standing to complnin of violation.—
A person who is not present when a seurch
warrant is executed does not have stand-
ing to complain of the state’ iailure to
comply with the "knock and announce" re-
quirementa of Alaska law. State v. tjuhn-
son 716 P.2d 1006 (Alaska Ct. App.

d j . \

Burlien of proof. - A defendant com-
plaining of a violation of the knock ar.d
announce statutes must make a prima fa-

Chapter 36. Disposition

DECISIONS

cie showing that the statutes were not
complied with; the state then bears tho
burden of persuusion to show that the re-
quirements were met, or that exigent cir-
cumstances existed. State v. Johnson, 716
R2d 1006 (Alaska Ct. App. 1986).
Applied in Fleener v. State, 686 P.2d

730 lSAIaéka

Sand and at 636 p 2d
oc 100l,
115)6 ,Alaska Ct A™' 1981)
of Recovered or Seized

Property.

Section

Section

50. Remission of forfeited property

30. Disposal of unclaimed property used
60. Disposal of forfeited deadly weapons

as evidence

Sec. 12.36.030. Disposal of unclaimed property used as evi-
dence. (a) If property that is used as evidence in a criminal proceed-
ing or a childrens court proceeding, including wrongfully taken or
damaged property, is not claimed by the owner within one year after
the final disposition of the case, the law enforcement agency having
custody of the property shall dispose of it under (b) of this section.

(b)
property referenced in (a) of this section that is

(1) subject to AS 34.45.110 — 34.45.780 in accordance with AS
34.45.110 — 34.45.780;

(2) not subject to AS 34.45.110 — 34.45.780 by selling the property
in the same manner as a sale upon execution; after paying the ex-
penses for the preservation and sale of the property, the law enforce-
ment agency shall dispose of the proceeds of the sale in the same

9

The law enforcement agency shall dispose of that part of the
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manner as money collected upon ajudgment. (8 21 ch 143 SLA 1982;
am § 4 ch 133 SLA 1986)

Effect of amendments. — The 1986
amendment rewrote subsection (b).

Sec. 12.36.040. Disposal of property when owner unknown.
NOI'ES TO DECISIONS

Quoted in Wilson v. State, 756 P.2d
307 (Alaska Ct. App. 1988).

Sec. 12.36.050. Remission of forfeited property, (a) A claimant
seeking remission of the claimant’s interest in a weapon ordered for-
feited under AS 12.55.015(a)(9) shall prove to the court by a prepon-
derance of evidence that the claimant

(1) has a valid interest in the weapon, acquired in good faith;

(2) did not knowingly participate in the commission of the crime in
which the weapon was used; and

(3) did not know or have reasonable cause to believe that the
weapon was .used or would be used to commit a crime.

(b) Upon'a showing that a claimant is entitled to reliefunder (a) of
this section, the court may order that the weapon be released to the
claimant.

(c) A claim may not be filed upd'er this section more than 120 days
after the entry of the last final judgment in the case in which the
weapon was ordered forfeited. (8 1 ch 169 SLA 1988; am § 29 ch 50
SLA 1989)

Effect of amendments. — The 1989 Legislative history reports. — For an
amendment, effective May 27, 1989, de- analysis of the 1989 amendment to (a) of
leted "or remittance of the value of’ fol- this section, see Senate-House Joint Jour-
lowing "remission o f near the beginning n | Supplement No. 10, May 5,1989, p. 5,
of subsection (a). under "'Sec. 29."

Sec. 12.36.060. Disposal of forfeited deadly weapons, (a) A
dcadiy weapon forfeited under AS 12.55.015(a)(9), unless remitted
under AS 12.36.050, shall be disposed of by the commissioner of public
safety under this section. The commissioner of public safety may de-
clare a weapon surplus and transfer it to the commissioner ofadminis-
tration. A weapon suitable for law enforcement purposes, ballistics
testing, training, or identification may be retained by the Department
of Public Safety or transferred to the municipal law enforcement
agency making the arrest that led to the forfeiture. A weapon that is
unsafe or unlawful shall be destroyed.

(b) The commissioner of public safety may adopt regulations neces-
sary to carry out the provisions of this section. (8 1 ch 169 SLA 1988)
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§ 51-.1Gn. "Gmtrubiind", "stolen property", "owner" defined:
seized property: invert.ory filed willt clerk, court
ordvP! re, return of compliance, criminal con-
tempt

(@) As used in this section, sections ii3-278c ami fil-3fic: |II)
means any property, the possession of which is

"Contraband"
(2) “stolen

prohibited by any provision of the general statutes;
property" shall include, hut not he limited to, cash or the proceeds
from the sale of such property obtained hv theft or other illegal
means; (3) “owner" means a person or persons entitled to seized
property as a matter of law or fact.

(h) Whenever property is seized in connection with a criminal
arrest or seized pursuant to a search warrant without an arrest, the
law enforcement agercy seizing such property shall file, on forms
provided for tin's purpose by the office of the chief court administra—
tor, an inventory of the property seized. The inventory, together
with the uniform arrest report, in the case of an arrest, shall he
filed with the clerk of the court for the geographical area in which
the criminal offense s alleged to have been committed; except,
when the property is stolen property and, in the opinion of the law
enforcement officer, does not exceed two hundred fifty dollars in
value, or when an attempt was made to steal the property but the
property at all times remained on the premises in a sealed contain-—
er, the filing of an inventory shall not be required and such
property may be returned to the owner. In the case of property
seized in connection with a search warrant without an arrest, the
inventory shall be attached lo the warrant and shall he filed with
the clerk of the court for the geographical area in which the search
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warrant was issued If Die seized property is stolen property,
within ten days of the seizure, the law enforcement agency seizing
the property shall notify the owner of the property if known, or, if
the owner of the property is unknown at (he time of seizure, such
agency shall within ten days of any suhsepient ascertainment of
the owner notify such owner, and, on a form prescribed by the
office of the chief court administrator, advise the owner of his
rights riinrcrnillg the property and Die location of the property
Such written notice shall include a request form for the return of
the property. The owner may request the return of the property by
filing such request form with such law enforcement agency, and
upon receipt of such request, the law enforcement agency shall
forward it to the clerk of the court for the geographical area in
which the criminal offense is alleged to have been committed. The
clerk of the court shall notify the defendant or defendants of the
request lo return the property. The court shall order the return of
the property within tiiirty days of the dale of filing such return
request by the owner, except that for good cause shown, the court
may order retention of the property for a period to he determined
by the court. Any secondary evidence of the identity, description or
value of such property shall he admissible in evidence against such
defendant 1l the trial of such case. The fact that the evidence is
secondary in nature may be shown to affect the weight of such
evidence, hut not to affect its admissibility. [f any criminal pro-
ceeding is transferred to another court location, then the clerk with
whom the inventory is filed shall transfer such inventory to the
clerk of the court location to which such action is transferred.

(c) Unless such seized properly is stolen property and is ordered
returned pursuant to subsection (b) of this section or unless such
seized property is adjudicated a nuisance in accordance with section
5-1-33g, or unless the court finds that such property shall be
forfeited or is contraband, or finds that such property is a con-
trolled drug, a controlled substance or drug paraphernalia as de—
fined in subdivision (8), (9) or (20) of section 21a-210, it shall, at Die
final disposition of the criminal action or as soon thereafter as is
practical, or, if there is no criminal action, at any time upon motion
of the prosecuting official of such court, order the return of such
property to its owner within six months upon proper claim therefor.

(d) When Die court orders the return of the seized property to Die
owner, the order shall provide that if the seized property is not
claimed by the owner within six months, the property shall be
destroyed or he given to a charitable or educational insUtution or to
a governmental agency or institution, exn at (1) if such proper-—
ty is money it shall he remitted to the stale or <2/ if such property is
a valuable prize it shall be disposed of by public auction or private
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8r.i-aou i niMiNAi, runt citriti:

Halt* in wliiili cast' (In' iiriiri'i'ils -iliall lii-iomu' tin' [irulii'ily of (lie
state, |>rovult'il any (lersnn wim has a liana fide iiinrtna”e, assign
nieiit of lease nr rent, lien nr security interest m stieli |irn|ierty <hall
have the same n>;M In the |irneeeds as he hud in the [irnjierty [iriar
to the sale.

(e) If Mieli seized property is adjildieated a iitiisani'u nr if
eourt finds that siirti property shall lie forfeited nr is tnntrah.md
other timn a controlled druir, a cimtrnlled suhstunee nr drni; para
phernaha ;is defined in suhdivisimi (H), (3) or 120) of sectinn Jlu 210,
the enurt r-liail order that such properly he destroyed nr hu uiven in
a ehantalile nr t'diieaiiniial instiln(ion nr in aipitoiiiinnnlal ajeiiey
nr institution. except dial Ill if siieli property is money, the court
shall order that it lie remitted to the state or I}'l if such properly is
a valualilo prize, lint enurt shall order that it lie disposed of I>»
public auction or private sale hi which case the proceeds shall
become the properly of the state; provided any person who has a
Inina fide mortgage, assignment of lease or rent, lien or security
interest in surli property shall have the same right to the Is
as lie had in the property prior to sale.

(0 If the court finds that such seized property is a controlled
lirue a controlled substance or drug paraphernalia as defined in
subdivision (8), (9) or (20) of section Zla-L'JO, the court shall order
the forfeiture and destruction of such property or order it delivered
to the commissioner of consumer protection pursuant to section
54-3Gg.

(g9) Aliy order made under the provisions of subsections (Id. (<),
(ill, (e) and (f) of this section or section 54-33f or s-I-.Tlg, shall upon
notification from the clerk, he complied with by the person or
department having custody or |Kisscssion of such property.

(It) A return of compliance with the court order, on a form
prescribed by the office of the chief court administrator, shall he
filed with the clerk of the court by the person or department to
whom notice is sent in accordance with the provisions of subsection
(g) of this section. If the court ordered the seized properly re—
turned to the owner within six months upon proper claim therefor,
the return of the compliance shall he filed upon the return of the
property to the owner. If die owner does not claim the property
within six months, then the return of compliance shall be filed upon
immediate compliance with the order of die court pursuant to
subsection (d) of this section. |[|' the court renders an order
concerning the disposition of the property other than an order to
return the property to the owner, the return of compliance shall he
filed with the clerk forthwith. Failure to file the return of compli—
ance or to comply with the court order shall constitute criminal
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Anyone convicted of criminal contempt may lie punished

mil tempt

by a fine <f nut mure than one hundred dollars

ML /e \ 74221 10 |in li, 1377, PA 755311, Si ID. 17, rtf June .».
1375, PA P.77.) 1, PI78 I' A 78-280. 4 1. »ff July I, IIMM lili'],
PA J. PJit. PA M -10, t |, w&FJuly I. PHHI, 19HZ P A HZ NI5;
PIHG, o Zfilt. } 11

Hitlnitral Nulr

1975 F\ .,«d) % 10 eff from |-

e. Jiim* 10 197,5. hi tulisrf »U. in (hr
invi  seinepie substituted arrest or
veiled pursuant <» * trairh w/*rra»l
wilhmil 40 arreit. liif law rnbirrrment
I|(riltv  for offense tir* |H,f»on”Z and
divnlrd lke lentrnrr after "inventory of
the pfkI*t"MV teiiet!" by i||*crimg * The
tm color> fitell be filial 10 tiir raic of an
in the orw second sentence,
schvtilutrd *trgi-ographical trei' for ",
or nmo I >>fol ng al district”,
deleted “from winch such aeirure
anise -Mowing *?he criminal offense”,
and added a( the end “&nd. in tir*ease of
a* * “the search warrant was issued*;
and inverted tlie third sentence to sub-

FC (|

1975. FFA. 75 5.10. J 17. rff from pas

sage. Juno .10. 197.5, in subvrc. (cl substi
luted "ur unless” for “lhe court shall
enter an onlrr concerning the di ition
of the seized property at the final dispo—
sition of any civil or criminal action, aa
soon thereafter as is practical, provided
if “following "seeturn 54-33g.", substi—
tuted “find.** for “does not find" follow—
ing “the court”, and inserted at Uie
final disjxMiLon * * * prosecuting offi—
cial of such ocourt,™

197G, PA 70-77. } 1 divided the sec—
ond sentence of suhsee. (b) by subsUtul-
mg except, where the property * * *
may In* returned to the owner In" foi
“and in", amended the second sentence
of subsec (b) by suhsti.uting ", togrlh*-r
with the uniform arrest report.” thr
“shall be filed", and by inserting "shall
be filed" following "in the case of an
arrest.”; amended the third lenience by
inserting “property seiied in connection
with" and by inserting "the inventory
shall Ik* attached U> the warrant ar.d
shall be filed"; divided the former third
sentence (now, fourth! of subsec. (b). by
substituting "or die court or a judge
thereof * * * When any" for "provid—
ed. if; inserted, in the fourth sentence
of stibscc. (l. "if an inventory is re-

iJuired”. inserted, in lhe fifth irdilifiie
of subtrc ib), "under the provisions of
Thu lection * substituted, in subiee x|,
“8is months" for “6ne year", subslitut
ed. in the second »*nlence ol subset tl.
“sis months® for “one year" in two
places, ami wubsoti. *d "forthwith* ~ for
"promptly"” at the er  and substituted,
in the first sentence | aubsee. M), “si*
months®™" for “6ne year"

1978. IVA 78 *80. | I, changed conn
ly" or "county or judicial district’ to
“judicial district”.

Section 127 of 1978. PA  <K-SgHV. prie
vided that f | of the act takes effect
July 1. 19M.

1979. P A. 79-392 amended subscc. (a)
hy inserting "AS used in this lection,

Sections 53-27Be and M-3G<\ HI" at the
beginning, by deletjng "as used in this
section, sections arid 54-71G0*~
following “Contraband*". and added
eubds. (2) and (D

1981. PA 81-240, ) I. amended the
fourth sentence of subsee. (b) by aubati
luting “the aeired" for “"such™ following
"If, and by substituting "within forty-
eight hours of the aeiiure. * * *and ."re
location of the pro|*erty.““for "it may,
after the filing of the inventory if an
inventory u required, be returned to its
owner in the discretion of the law en—
forcement agency setting such property
after consultation with the prosecuting
official of the court in which the charge
for which the arrest was made u (lend—
ing or the court which issued such
search warrant, as the case may be, or
the court or a judge thrreof. may ifitis
determined to be just and reasonable,
order the return of auch propertv upon
the application to the court or judge by
the owner.'; substituted, in the fifth
sentence (fsubsec. (®)- "Such written
notice shall =* * be determined Ly the
cr...L Any" for "When any such return
under the provisions of tins section has
deprived any defendant in a cnrninal

I JAV
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rase of dir oppulci.iy Inexamine, fell,
or appraise lurh pro(xrl) In such de—
fendant"s prejudice, any"; deleted from
the ninth aenlrnce of ivbtre (b)), ™not™
following “%alue of aurh property thall”,
inserted, in aubare (bl. the tenth »rn
tenre; auhstituted. as the end of subsec
Id, “in accordance with subsection <ol of
this section ““ for “fiithin «i months
upon claim therefor ““in subsee tl. dr
leled the fonner second sentence which
read "If the court ordered the seized
property returned u» the owner within
six months upon pro|>er claim therefor,
the returii of rornphance shsll be filed at
the termination of the six month permd
or upon tiie return of the propert) to the
owner, whichever ortuni first’, and de
leled, from the beg.rmng of the second
sentence. "Otherwise™

Section 3 of 1981, f A 81-240. prttwl
rd that f 1 of the act takes effect July I.
1981.

19H2, A Hd-235 substituted, in the
Tint sentence uf sul sec. Ib), “office rf
the chief court administrator” for "exec—
utive secretary of the judicial depart
menl*; deleted "judicial district or” fol
lowing “court for the" from the second,
third and sixth sentences of subsec Ib);
in the fourth sentence of subsec. (b)
substituted "ten days" forty eight
hours" following "stolen property
in" and following "agency shall n",
auhstituted “office of the chief court
administrator” for “executive secretary
of the judicial department”, inserted
“location” following *“court” in two
places and substituted "whom" for
“which" preceding "the inventory is
filed" in the eleventh sentence of subsec.
(); inaubsec. (¢) inserted “stolen prop—
erty and iaordered returned pursuant to
aubsection (b) of this section or unless
such seized property ia", and aubstituted
"within six months upon proper claim
therefor” for "in accordance with sub
aection (b) of this section™ at the end;
aubstituted. in aubsec (), "subsections
() and" for "subsection™ following "“un—
der the provisions of"; substituted, in
the first sentence of subsec. (€), "office
of the chief court administrator" for
“executive secretary of the judicial de—
partment™; inserted, in subsec. (), the
second sentence; and deleted, from the
end of the fourth sentence of subsec. ().

CKIMINAI. I'IOCKDIII;

"and imprisoned for not mnro thin four
days, or both"

1985. 17A. 85-261. J I, in aubntv <)
mxerted in the second sentence two
hundred" preceding “fifty dollars m v.il
ue." and inserted "or when an attempt
was made to steal the property but the
projxrty at all times remained on the
premises in a sealed container \ :nnib
sec (cl. inserted "finds that xm h proj«rr
ly it a controlled drug,™, added rrfi-rrw
es tii subds (H) and 120) of f 2la 2lu
and changed punctuation; added rob
sics. (d, ., (0. added the aubsection
designation (g) and addrd the references
to subsec* (dj. (el and (0. redesignated
former subsec t&)as suUi: ih), insub
sec. (hi. in the first sentence, substituted
the reference lo subsec "(g)" for hiIf.
in the second sentence deleted “at the
termination of the sixmonth (lenod m
following "shall bo filed" and deleted
whichever occurs first" st the end of the
sentence, inserted the third sentence re—
garding filing the return of compliance,
and In the forth sentence substituted “If
the court renders_an order concerning
the disjKisilion the projxrty other
than an ordey to return the property to
the owner* "Otherwise", and dclcl
ed fonner subsec. (f), which read

“(0 If* return of comphanre with a
court order states that the seized proper
ty was not claimed by the owner within
six months, the clerk shall notify the
court and (he court shall order that such
property Ik destroyed (X'given toa char
liable or educational institution ur t a
governpental agency or institution. pro-
vided. Msuch property is money or *alu

ie prize, it shall become the property

tfie slate. The court may also order
that auch property be sold by public sale
or at public auction, in which case ihe
proceeds shall become the projxrty of
the slate. The clerk shall notify the
custodian of such property of the court
order and he shall comply with the court
order and file a return of compliance."

Prior Laws;
1973. P.A 73-667, $ 1
1973. P A. 73-116. { 22.
1969, PA. 669. 831.
1958 Rev.. $ 54-3G.
1949 Rev., $ 8759.
1941 Supp. SB70F
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|.«* Review (<»mmrn»arirs

Permanent ronfiscatiun of pmon run
Irah.inl  fifth amendment behind bars

1b41# 93 Yale 1.J "Ml

L.ibraiy Itrfrrmrrs

Searches and Seizures
CJS Searches and Seifufes 49 5

97 112 to IN

rolled Shiilrx Supreme Court

Investigative detention of luggage
must t* Hunted in «co|x W comply with
int/u.Non on hndrtt Anivndmeiil int«f

esl* on |esh »ban probable cause, see

United Slate* v Place, 19SJ. 103 S Ct

2637. 162 CS 69, 77 1.KdJd 110

Vole* of flrririuns

In general _I
Ar_juilul 1
Civil action *
K*ldence 8
Forfeiture* 2

Partie* 7
Hr.urn uf pniwi>l 3
Irtifv 9

In general

Thi*. section relied ujion as authority
@ forfeiture applies only to jirojxriy
thirh has been seized ami not to that
»hnh has corne into possession of state
n some other manner. State v Pierro
19811 470 A 2d 210. 192 Conn. 98

Courts had inherent power to direct
bat property uken from accused Ix re—
unit"d or otherwise "imposed of when no
unger required.  fInjchsl v. Smith
19291 146 A 491. 109 Conn 316

f Furfeilurrs

Uefendanl. who wvoluntarily gave
20 1)00 t)policeman, relinquished both
itlo and possession to money once funds
vere delivered, which passed to slate
Jirougli policeman as itsagent. State v
Vrro (1984) 470 A.2d 240. 192 Conn. 98

Where there wti no search warrant
ised prior (o trial court order forfeiting
Icfendant”s radar detector to state upon
mnvtction of defendant for using radar
{election device in violation of motor
/chide regulation and violation of such
~egulation did not constitute "crime" un-
o« maflititev definition otsuch term,

courtordered forfeiture of radar drier
lion device rould not hr sustained either
under 4 ™ .13g providing for forfeiture
of items seized under search warrant or
under this section relating to forfeiture
of Herns used in commission of crini®
Stale v Anonymous (1980) 421 A 2d 867,
36 Conn Sup 551.

Order, in summary proceeding to for—
feit money taken in course of gambling
prosecution, directing return of money
to claimant, did not. and could not with—
out violati due process, determine
question title  Aponte V. Rivera
(1964) 199 \2d 182. 2 Gonn.Cir. 337.

Summary proceeding to forfeit noiey
taken in course of gambling prose rinon
was for sole purpose WOdecide wieif.er
money was object of forfeiture, n fur—
therance of public policy of discou -aging
rambling activity by destroying ('con—
fiscating means used in it in addition to
imposing prescribed penalties It.

J. Return of [XQperty

At moment order, which directed that
seized money be returned claimant,
was issued in in rem proceeding follow—
ing lenience in gambling prosecution,
city and police department ceased to ex—
ercise legal custody money Apinte
V. Rivera (1964) 199 A.2d 182, 2 Conn
Cir. 337.

Money declared forfeited on account
of its connection with gambling became
sute property, while money whch was
ordered returned to claimant was sub-
tect to immediau- rvlium. Id.
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4. (eernlihmtnt
Monry sfiird [ty police in muni* e
gambling proircuiion. and Mil f»r use
s evidence *nd later dupuiiiwn punu-
*nt to xtatute. was in astA<fi4 legis and
immum* from garnishment. Aponte v.
Rivera (1964) 199 A 2d 18. 2 ConnCir

5. Acquittal

Pefcn ml seeking return of alleged
bribe following acquittal in enminal ac—
tion for bribery is in same (n.Mtiou as
any other person who claims to have
been damaged by some action of state or
its agents: unless particular statute can
bo found waiving state"s sovereign im—
munity. his only recourse is to claims
commission State v. Picrro H9H4) 470
A 2d 240. 192 Conn. 98.

6. Civil action
Although seizure of projurty used for
I purposes is part of criminal pro—
ceeding. action to condemn such proper—
ty is not a criminal proceeding but is a
separate civil action, in rrm. in which
guilt or innocence of owner of property
is not in issue but in which res is con—
sidered the offender. State v. Ro<art*»
119641 199 *2d 575. 2 Cunn Ctr 399

7. Parties
City, which claimed that gambling
prosecution defendant owned money
that was taken in course of prosecution,
and which snught to impress fund with
lien it claimed against defendant, must
assert its right as creditor and could not
accomplish that purpose as custodian of
alleged contraband, by raserung that de—
fendant. not claimant, owned property.

§ 54-361). Examiner of seized

('HIMINAL, I"'THOCKDUI'lti;

Aponte v Rivera 119641 199 A 2d 182. 2
Conn Cir

Neither city nor police department,
which held money that had I*en taken hi
course of gambling prosecution and that
had been ordered returned to claimant,
had any interest in money as object of
forfeiture, and neither had standing to
challenge decision on forfeiture, since
only the state could have been adversely
affected Aponte v Rivera 111"641 199
A 2d 182, 2 Conn.Cir .137

8. Kvidrnre
Testimony of state tro«|»er that turn
pieces of paper seized from glove com
partrnent of automobile ccnsututed d
legal gambling record. ba.*cd ujmn troop
er"s direct observation of paper, logeth
er witl his expertise, and certain infor—
mation he had previously obtained from
wiretap investigation of illegal gam
bImg, was sufficient to support finding
that automobile had been used to store
illegal gambling record in violation of
the law. and thus, was subject to forfci
lure, even though the wiretap informu
tion had been obtained by state trooper
two months prior to seizure of automo
bile State v. One 1977 lluick Auto
11995) 493 A 2d *71. 196 Conn 471

9. Review

Where there was no showing th.it tie
fcndanl ever sought to examine test or
otherwise S currency taken from vie
tim, but returned to victim before trial,
claimed error that currency was not
made exhibit before secondary evidence
in the form of testimony was offered
was not rcviewahle. Slau? v Tinmey
(1980) 435 A.2d 1voz. 181 comn. M.
certiorari denied 101 S.CL 874. 449 u".S
10H6. 66 LEd 2d 811.

property, appointment, duties

There shall be an examiner of seized property who shall he
appointed and be subject to supervision by the chief court adminis—

trator of the judicia. department

The examiner of seized property

may prescribe forms and procedures to be used in identifying and

labeling seized property, shall recommend to the judges any proce-

dures which may be necessary to implement the provisions of this

section, sections 53-27Sc and 54-3Ga. may inspect records main-

tained by clerks of court in connection with accounting for seized

property, and may inspect offices where seized property is kept to
123
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insert* the filing of inventories and compliance with oilier provisions
of said sections. Tin* examiner of seized property shall conduct or
contract for any public auction required pursuant to the provisions
of section .VI-3iia. section 54-33g and section 53-27.3c and. at his
discretion, such property may be sold by him lo the highest liidde*-
in whatever locality of the state he determines affords the most
favorable market. The examiner of seized property may decline the
highest hid at any such sale and reoffer the property at a later sale
if he eonsidei.. the hid insufficient. He may dispose of any such
properly by private sale if, in his opinion, the probable cost of public
sale will exceed the value of the property. He may also, at his
discretion, dispose of such property to a charitable or educational
institution or to a governmental agency or institution.

IVA 71-221. 5 7. 1975. P.A. 75-530. § IS. eff June 30. é975: 1970.

(1971
1985 PA. 85-110, 6. 1985. PA. S5-26J. 80,

PA 70-77. J 2;

lint, ,rial N.tir
1K. 1A 6.V26L. Ji in the third

1377 FA. ri-w 1 frum Jus i
MCF. June Hit. 137,7. m Llm Ihini icritcnrc  sentence deleted “suhseeo ,n ifl "I" |ire-

msvn.<l “or contract (or"" follmting redmK seclmn ot-"lia." and deleted
“Shall rmiluri  ami a.Mnl “&nd. at hts  “Sjbsection Irl of preceding “settii.il
disannul. * " * thi* most favorahlc K| dWwc"
niirh. t°, and addl*d Il.n (nunh thnnigli
the Mill, scnti nces

1376. A 7i=77 5 menrli

I*fior lji.i:
in the 1373. PA 73-667. } L
tinii M'ntiou"f. .In" reference to “Scednn 1973 PA 73-116 } 32

51-311|( 1369. P A eiaa Ja
135S R."i . 0 .71-.16

I»Si KA So0-110 ~>» m the fmt
senlnnr*'. Mil"MKuted “cloi"*f mort adinmn- 13)3 Itev.5 w73
istratnr® for *iruto,' WI'ri"Liry 1 1311. Sulip j Sithf

§ 51-'iGc. Disposition of seized property on order of the exitin-

iner of seized properly

If Illl're is no criminal action, property seized prior to October I.
1374, held by law enforcement agencies in connection with a crime,
which has not been claimed by the owner, except property held fcr
disposition pursuant to section 54-33g, shall, upon notification by
the police authority, be disposed of on the order of the examiner of
seized property if he obtains Lhe consent of the prosecuting official
of such court. Property, seized after October 1, 1974, in connection
with a crime for which an inventory need not be filed anil held by
law enforcement agencies for six months and which has not been
claimed by the owner, shall be disposed of by an order of the
examiner of seized property if he obtains the consent of the
prosecuting official of such court. In disposing of property pursu—
ant lo this section, the examiner of seized property may order that
such property be destroyed or lie given to a charitable or education-
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nl institution or to a governmental agency or institution; provided.
(Il if surli properly is money, lie shall order that it he remitted to
the state or (2), i f <ch property is a valualile prize, he shall order
that it he disposed of by public auction or private salt, in which case
the proceeds shall become the property of the state: provided any
person who has a bona fide mortgage, assignment of Irasn or rent,
lien or security interest in such property shall have the same right
to the proceeds as he had in the property prior to sale.

HUTS. I'A. 75530, 5 IS. eff. June 30. 1975, 1970. I'A. Hi 77. 5 1l

P.A 76 77, f 3. zmco-h-d die and wvubvtilutol (tie aecimd rt

1976.
former second sentenre which read,

first sentence by deleting “at any time
upon ihe motion of the prosecuting offi-
rial of such court.” following "no crime
nal action.”, by deleting "other than ilo

leu property, * following “pnor u> Octo-
her 1, 1971.". by deleting "for one year*
following “law enforcement agencies®,
Iit substituting "s enrne," for “which

there has leer, no irreit and" followir%
"in connection with", and by adding

he obtains the consent of the proseeut-

ing official of such court” at the end,

"Stolen property seireii ik-fore fj"loher
1, 1974. held by law enforcement agen-
Ctrl, and in connection with which there

has been no arrest and which has out
I-ecu claimed by die owner, shall, upon

notification by the police authority, I*
disposed of on the order of the esammer
of seined property if he determines that
Uie property will not lie oeedeil in con

nccuon with any criminal trial as err
derire.”

Library ffeferencra

Searches and Seitures *»i.
CJ.S Searches and Seizures (5 91 to
97. 112 lo lit

Proceedings under chapters 211. 220 and 190 con-

§ 51-36d.
fisheries nml

cerning cigarettes, alcohol and
game, respectively, exempt from cerlain licensing
and disposition requirements

Sections 21-1, 54-3Ga, 54-3Gb and 51-3Go, shall not tc applicable
to Lite proceedings taken pursuant to chapters 214, 220 190.
(1975, P.A. 75-530, § 23, eff. June 30. 1975)

1ecti0ns 12-285 et seg.. 12-13.1 *t seq and 26-1 et seq.

I.ibrary References

Searches and Seizu-cs <r=5
CJ S. Searches and Seizures $891 to
97. 112 to IlI.

§ 51-3Ge. Fircorms to be turned over to stulc police

(a) Except as provided in sections 2G-85 anti 2G-90, firearms,
adjudged by the court to he contraband, pursuant to subsection (c)
130
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of m.iioii 5l llia, or adjudicated a miisaiiri' pursuant to section
51 :iitg. shall he turned over lo ihe bureau of identification of the
Coiiiu-eitcut division of state police within the department of public
safety for destruction or appropriate use or disposal bv sale il

public auction.

fbl Firearms turned over to the state police pursuant to subsec-
lion nil of tine seciinii which are not destroyed or retained lor
appropriate use shall be sold at a public auction held annually oil or

before the thirtieth of June, conducted by the commissioner cf

administrative services or Ins designee. Pistols and revolvers as

defin' d in section f>3a-3, which arc antiques, as defined in sectiui
29-3.1, or curios or relics, as defined in the (aide of Federal
Regulations, title 27, chapter I, part 178, or modern pistols and
revolvers which have a current retail value of one hundred dollars
or more may lie sold at such public auction, provided such pistols
ami revolvers shall be sold only to persons who have a valid permit

to sell a pistol or revolver, or a valid permit to carry a pistol or

revolver, issued ;"rsuatit lo section 29-28. Itiflcs and shotguns, as

defined in section 53a-3, shall lie sold only to persons qualified
under federal law to purchase such rifles and shotguns. The
proceeds of any such sale shall lie paid to the slate treasurer am) by

him deposited in the general fund.

1977. P.A 77-til-l. { 1“fi, eff Jan. I, 1979, 1985,

(1976, I'A 76-77. § 6;
P A 852G3 § 11

Hiittifif nl _Sole

19*7. KA. 77-614 1t 4. changed 1985. I'A 1*5-263. 1t 4. inserted sub—
flale commissioner® or “Comrvns  section designation la) and ad-led “Or
stimrr d:slate pulicr” In Tommmtnner  dr>MjsMl hy sale at public auction” at 1%
of public vafety an_d» Mate police - ong nf th.il subsection anil added subset
partun nt* U “divisia* «/ slat* j*olno ™)
within the department of public safely *

Section CI0 of 1977. I"A. 77-614. prt>
vided Hlial 1486 of lhe »cl lakes effect
Jan L. 1979

I.ibrary References

Searches and Seizures «"3.
CJ S Searches and Seizures fift 91 lo

97. 112 lo lit

§ 51-3Gf. Heccipt for seized property to be given by law en-
forcement officials

Whenever property is seized in connection with a criminal arrest
or seized pursuant to a search warrant without an arrest, the law
enforcement agency seizing such property shall give a receipt
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therefor In tin' person nr persons from whom such property was
seized or lo the person or persons having a (mssessory interest in
lhe premises from which such prolicrty was seized. The receipt, oil
a form provided for this purpose hy ihe office of the chief court
administrator, shall list with specificity the property seized, he
signed hy the law eiiforeernent official or officials who seized the
property and he given to the person or persons from whose person
or premises the property was seized at the lime of such seizure or,
if Ilhe property was seized from promises in the absence of the
person or persons having a possessory interest therein, he mailed to
such person or persons hy registered or certified mail within five
days of such seizu-e

1(184. I' \ 84-2221

I.Hum. ttzfrrrorri

Son lie* ami Seirorr*
rjS Searcho and Sofores  9( i
97 112 ui 1IN

§5I—.'Hig. Destruction of controlled drugs, controlled stili-
stnnces and drug paraphernalia held as evidence
in criminal proceedings. Petition, notire and
hearing. Itepresvntatfve samples. Certificate of
results. Destruction upon linal disposition of
criminal action. Itecnrds

(@) At any time after lhe seizure of a controlled drug or a
controlled substance, as defined in subdivision (81 nr (0) of section
21a-240, or drug paraphernalia, as defined in subdivision (201 of
section 2la-240, in connection with a criminal arrest or pursuant to
a search warrant without an arrest, Die prosecuting official of lhe
court for the geographical area in which the criminal offense is
alleged to have been committed may petition the court for destruc—
tion of such controlled drug, controlled substance or drug parapher—
nalia. After notice, by certified or registered mail to the defendant
and his attorney, and hearing on the petition, the court may order
the forfeiture and destruction of such controlled drug, controlled
substance or drug paraphernalia, under procedures ami lo the
extent determined by the court, or order it delivered to the commis—
sioner of consumer protection as soon as possible. Such order shall
he in writing and shall provide for the analysis of represent.! <o
samples of such controlled tlrug, controlled substance or drug
paraphernalia. The results of such analysis shall be recorded on a
certificate signed hy the person making the analysis, witnessed ami
acknowledged pursuant to section 1-2!). Such certificate shall he

112
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Itrprulr |

prim,i facte evidence of the com|Histtiou and finality of such ran
trolled drug, controlled substance or drug paraphernalia.

(Id Upon final disposition of the criminal action or. if there is no
criminal actum, at any tune upon motion of the prosecuting official
the court shall order the destruction of any controlled drug, con-
trolled substance or drug paraphernalia not previously destroyed
pursuant to an otder under subsection ia) of Ibis section, or order it
delivered to the eoiimiisMoner ->f consumer prolortion as soon as

possible

(c) Hie law enforcement agency seizing the controlled drug,
emititilled substance or diug paraphernalia shall keep a full and
complete record of the time and place where such controlled drug,
controlled stil'vtanee or drug paraphernalia was seized, the kinds.
mlllumines and weight of drugs received, hy whom the controlled
drug, controlled substance or drug paraphernalia were delivered
and received and the dale and manner of destruction or disposition
of such controlled drug, controlled substance or drug paraphernalia.
Such record and the certificate of the results of the analysis shall
he disclosed only to attorneys of record in the case, the defendant
and to federal and state officers charged with enforcement of
federal and stale narcotic laws.
(1381. I"A 84-41. 5 1; PJ85. P.A. Hf-2liit, § 2)

Hitloriml Note
IH.Y FA tW.Gl }2 inMrtd <] refrr ~ “6r. if there imo criminal accmn. at  any
encc* In “chnirullfl dm*: * throughout. tone upon motion of thepn®irfuttng of

in“ubsp<* HI. ins* rii Ureference tosuhl  ficial”
@1 nl 921a 210, in sultvr Oil. inserted

Library Rrfrrrnrn

Searches ami Seizure* *-*5
("JS Simrebel ami 55 *2
07. 112 lo 111

§ 51-37. ifepitinil. <1971. PA. 871. § 129)

Historical Note

19.9 Rev. 5 8749
1941. Supp. 5 SHGF.
1930 Rev.. 5 6432

Tin* repealed section. relating to con—
finement of persons ac.pnttcd by reason

of insanity, was derived from
1963. Pa 612. 1918 Rev. 5 6385.

Y PA 528.j I 1902 Rev .5 1473
70 PA 28. Slbo See. now. 5 33a-47
iuzi. Supp. 55 sKwWGe. .M2M
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§ 51-37u

T71f rrpfalrd irrlion. whirli rrUtnl to iNifrtnhir 1

8§ 51-.1S. 51-311. .Repealed. <1971. I''A 871.% |29.
HItliim « Niilf

Kunnrr | M-'IH, relating In. rratoii nf in- nute affiT in{nniinn jmeeril
for mliMjr* nf [uranns confim-tl ]ﬂITXI' nrl bv ninri ha* <fiiivml TONit
<jui(ta] by rr**un of miamly has rierivftj FA it

1903 v till, 5

1967 PA WI. } 1 1176 Supp { U~

1919 Rev. § 6750 9.3 Supp §3

1930 Rev. [ 6433 1919Rev . j H7I

1918 Ilrv. h 6686 1930Rev. j Mil

1902 rv. If '471. 2760 1916 llrv. } 6767

Repealed.

( KIMINAL.

HUKIl, I°..t, Hil-1 Ifi.i

Ithlonr»l Noir

ronfinnl umlrr urtior 19 I’V o

See, now. f 63a-17.
Former | 64-39. rrUlinn In continued “h*v, 4 117*
roufjiienicnt of a [trrson art|uitlrd Ity See, mow.  ;*30-47

§ 51—10.
§ 51—10a.
§ 51— 11.

Trnnsfcrred

Transferred In § 51-1i in (>en.Sl.. llcv

Trnnsfcrred

1909 I' A clt 143

In § 51-0Gd ill f.eii.SI., liov. in 1981

In § ‘il-.ir.2e in (Jeli.SI . Rev.

In 19.81

In

ha* it<<ovrd from

19H]

CHAITKII tstya

W IHETAITINC AND ELECTRONIC
SURVEILLANCE

Sfcllon

i1-4la Definition.

Cl IlI. Alililiealion for order authnnziiig inierrepliuii

Cl  lie lidormulion in application.

51  IM 1-Miunvc of i.rtler

I lie >t,Moment lLv |unel on i4HUJlire nf order(‘onlenls ul order

Sl 11 id\eettiMti of i.nler: progress lepnMs

“1 lip lLvle.mulls of onier

1 11 I'rndeifed wire communication.: issuance of order anil inlerrcp
Hull [iri.Int.iled.

.1 1l.  Recording of inierre|.(ii.it; seal.in;, custody and ileslruclicn.

nl 1) Seal.lie. custody, storage ami deslrurlii.n of apphriliiins ami

orders.
nl UK Hervice of notice of interception: inspection of inltree|iled com
municacions. applications ami toilers, postponement of service,
ftl 11/  Intercepted communication admissible as evidence, alien
51-1Int  Motion to suppress.
51-Hit Report by panel lo chief court administrator.

51-4lo  Reports by state's attorneys.
51 dip Disclosure of contents of wire communication.

d. insure. Class 0 felony.
51-11'  Autlmrily of commumeation common carrier to inteirept, disclose
or use wire communication

51-11r Remedies of party intercepted: defense.
51-11.v lllegal possession, sale, distribution of eiluipment: Class 1) felony.

54—t Unauthorized or illegal interception' Class C felony

Unauthorized

8§ 51— 11Il. Definitions

The following words and phrases, as used in this cnapter, shall
have the following meanings, unless the context otherwise requires:

(1) "Wire communication” means any communication made in
whole or mi part through the use of facilities for the transmission of
communications hy the aid of telephone or telegraph between the
point of origin and the point of reception furnished or operated by
any person engaged as a common carrier in providing or operating

sucli facilities for the transmission of intraslate, irterstate or

foreign communications;
(2) "Inte.'cept” means the intentional overhearing or recording of
a wire communication through the use of any electronic, mechanical

or other device;

(3) "Electronic, mechanical or other device” means any device or
apparatus which can be used to intercept a wire communication
other than (A) any telephone or telegraph instrument, equipment or

HCGSA-* 135
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Original Sponsor(s): SEN. COGHILL
IN THE SENATE
CS FOR SENATE B ILL N O . 457 ( )
I'N THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION /,<
A B ILL
For an Act entitled: "An Act relating to the return of property in the
custody o f law enforcement agencies."”
BE I'T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.36.020 is amended by adding new subsections to read:
(d) Except as provided in AS 12.36.070, a law enforcement agency
s hall return unforfeited property in its custody to the owner of the
property or to th e agent of the owner if
(1) th e return is authorized under (a) of this section;
(2) the owner or agent o f th e owner makes a written demand

for return of the property under AS 12.36.070 and delivers th e demand

to th e agency having custody of the property; and

(3) the agency does not have cause to refuse the demand

under AS 12.36.070(b).

(e) For the purposes o f (a)(1l) o f this section
(1) property is no longer "in custody in connection w ith a
\
children's court proceeding or a criminal proceeding"” w hen there has
been a final disposition o f the case;

(2) property is no longer "in custody in connection with an
official investigation of a crime?" w hen th e investigation is complete
and the earliest o f the following events occurs:

(A) s ix months elapse from the completion of the

investigation;

(B) the prosecuting authority does not initiate pro -

ceedings as a result o f the investigation; or

-1- CSSB 457( )
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© the prosecuting authority initiates
proceedings or proceedings in children®s >:ourt as a result of the
investigation, in which case the property becomes property in
custody 1iIn connection with a children®s court proceeding or a

criminal proceeding.

* Sec. 2.AS 12.36 is amended by adding a new section to read:

Sec. 12.36.070. PROCEDURE FOR CLAIMING UNFORFEITED PROPERTY,

(€)) Aperson claiming unforfeited property under this chapter shall
file anotice of claimwith the law enforcement agency having custody
of the property. The notice must 1includea list of the items of

property whose return is sought, the basis for the claimant®s claim of
ownership, the case numbers of all judicial proceedings involving the
items, and the date of final termination of the proceedings. IT the
property was the subject of a criminal or children®s court proceeding,
the notice may not be filed until 30 days after the final disposition

of that proceeding.

(o)) The law enforcement agency having custody of the proper

that is the subject of a claim under this section shall return the
property within 30 days of the receipt of the claim unless

(1) the claim does not meet the requirement? of (&) of this
section;/0

(2) the property is not subject to return under this chap-
ter ;

(©)) the property 1is a prohibited weapon as defined in
AS 11.61.200, a controlled substance as defined in AS 11.71.900 or
paraphernalia for the use of the controlled substance, an alcoholic
beverage as defined in AS 04.21.080 when possession of the beverage

was illegal, or material whose distribution would be 1illegal under

AS 11.61. 125;

CSSB 457( ) -2-
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@ the person claiming theproperty does not present
satisfactory proof of ownership; i1f the agency determines that the
proof of ownership Is unsatisfactory, it shall, within 30 days of the
receipt of the claim, notify the claimant in writing of the reasons
for not returning the property; or

o) the agency acquired the property in connection with the
investigation of a serious offense, the identity of the offender is
unknown or there 1is insufficient evidence to proceed against a sus-
pected offender, and the return of the property would hamper Tfuture
prosecution if evidence later acquired by a law enforcement agency
warranted the commencement of criminal proceedings or proceedings in
children®s court.

© IT a law enforcement agency 1is aware that more than one
person claims an ownership interest in property that is the subject of
a demand for return under this section, the agency shall determine
which person has the superior claim to the property, and shall provide
written notification of this determination to all claimants of which
the agency has knowledge 10 days before releasing custody of the
property. ITf the agency provides the notification required under this
subsection, the agency 1is 1immune Tfrom Qliability for releasing the

%

propertyf ITf the person demanding return of the property presents
satisfactory proof that the person is acting on behalf of all claim-
ants of which the agency has knowledge, che agency is not required to
provide the written notification specified iIn this subsection, and is
immune from liability for releasing the property to the person demand-
ing its return.

(d If a law enforcement agency fails to return claimed property
in a timely manner under this section or refuses to return claimed
property, the claimant may file a civil action in the superior court

-3- CSSB 457( )



against the state i1f the law enforcement agency 1is a state agency, or
against a political subdivision, i1f the law enforcement agency 1is a
municipal agency. The court may not order the property returned if

the defendant shows that return would be iImproper under (b) or (¢) of

this section.

* Sec. 3. AS 12.36.020(c) is repealed.

CSSB 457( ) -A-



