


Box V
■Itineau. Alaska 99811 
IW )  -165 4797

. A l a a l i a  . S t a t e  ^ E c j j i a l a i u r c

Box 55028
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MEMORANDUM

DATE January 25, 19^0

TO:

FROM

Tamara Cook 
LAA/Legal Serv

Senator Jack C

SUBJECT: Drafting Request

Attached you will find 's/draft bill that I would like put in the 
proper form and delivered to my office in a working draft.

This bill concerns the return of property seized under criminal 
warrant.



SENATE BILL

For an Act entitled: "An Act providing for the return o f  property seized under criminal warrant." 

BE IT ENACTED BY THE LEGISLATURE O F THE STATE OF ALASKA:

* Section 1. AS 12.36.020 is amended by adding a new subsection to read:

(d) A  law enforcement agency, including the State o f  Alaska Department of Law shall 

return property in its custody to the owner or the agent of the owner if

( 1) the return is authorized under subsection (a) o f  this section; and

(2) the owner or agent o f  the owner makes demand for said return in writing delivered to 

the agency having custody o f  the property.

* Section 2 . AS 12.36.090 is amended by adding new subsections to read:

(4) "in connection with" means while the proceedings described are ongoing and once the 

described proceedings have terminated continued custody is no longer in connection with said 

proceedings;

(5) criminal proceeding" means an ongoing criminal action filed pursuant to the Alaska 

Rules o f  Criminal Procedure or the Alaska District Court Rules o f  Criminal Procedure through the 

final disposition of the case only;

(6) "official investigation of a crime" means a probe into alleged criminal conduct prior to 

the filing of any criminal charges by a state or municipal agency authorized to conduct such a 

probe.

* Section 3 . AS 12.36 is amended by adding a new section to read:

Sec. 12.36.050. Procedure for claiming property, (a) No less than thirty days after the final 

disposition of all criminal proceedings the claimant shall file a notice of claim with the Depart­

ment o f  Law stating the items demanded to be returned, the basis for the claim o f  ownership, the 

case numbers of all proceedings involving the articles, and the date of the final termination o f  such 

proceedings.

(b) Return o f  claimed property under this chapter relieves the State o f  any obligation to 

preserve or maintain the claimed evidence.
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(c) The Department o f  Law is rsponsible for returning the claimed property and must 

.c turn same in accotdanee with this chapter within thirty days of receipt o f  the notice described 

herein excepting those instances where the Department believes that the seized property is eon- 

;inband that can not he returned or where the Department has reason to believe that the claimant is 

not the sole or true owner o f  the property in which case the Department shall, within the thirty 

clays set forth serve written notice o f  its intention not to return the property together with the basis 

under this section for such refusal, upon the claimant.

(d) Upon receipt of a notice of refusal or failure of the Department to timely return the 

property the claimant may file a civil action against the State in a court of appropriate jurisdiction 

tor the return o f  the property.
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M E M O R A N D U M

D A T E  : F e b r u a r y  15 ,  1990

TO: S e n a t o r  J a n  F a l k s  
C h a i r m a n  J u d i c i a r y

FROM: S e n a t o r  J a c k  C o g h i

SUBJ ECT: H e a r i n g  f o r  SB 457

SB 457  h a s  b e e n  i n  y o u r  c o m m i t t e e  ^ i n p>6 F e b r u a r y  8 ,  1 9 9 0 .  SB 457
c r e a t e s  a m e c h a n i s m  w h e r e  p e o p l e  f a l s e l y  a c c u s e d  o f  a c r i m i n a l  
o f f e n s e  c a n  r e g a i n  t h e i r  p r o p e r t y .

We h a v e  r e c e i v e d  a n u m b e r  o f  r e q u e s t s  b y  i n n o c e n t  p e o p l e  who h a v e  
h a d  t r o u b l e  g e t t i n g  t h e i r  p r o p e r t y  b a c k .  At  y o u r  c o n v e n i e n c e ,  I 
w o u l d  a p p r e c i a t e  h o i . d i n g  a p u b l i c  h e a r i n g  on SB 4 5 7 .

T h i s  b i l l  h a s  a l o t  o f  c e r i t , a n d  we n e e d  t o  s t a r t  t h e  h e a r i n g  
p r o c e s s .
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D E P A K T M E N T  O F  L A W
CRIMINAL DIVISION

February 26, 1930

STEVE COWPER, GOVERNOR

REPLY TO.

K CRIMINAL DIVISION CENTRAL OFFICE 
P.O. BOX KC
JUNEAU. ALASKA 99811-0310 
PHONE: (907) 465-3428

□  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 31B 
ANCHORAGE, ALASKA 99501-5993 
PHONE: (907) 279-7424

The Honorable John B. (Jack) Coghill 
Alaska State Senator 
P.O. Box V
Juneau, Alaska 99811

Re: SB 457

Dear Senator Coghill: / •

You have asked our opinion of SB 457, a bill relating to 
the return of property in the custody of law enforcement agencies. 
In its present form, we believe that the legislation presents a 
high risk of interfering with the ability of the Department of Law 
and other prosecuting authorities to successfully prosecute 
criminal violations. One of the reasons the legislation presents 
this risk is that it does not clearly tie return of property, in 
cases where judicial proceedings have not been initiated, to a 
decision by the prosecuting attorney to decline prosecution of a 
case.

The bill will also create serious problems in pursuing 
homicide cases (in which the statute of limitations does not apply) 
that may be solved years after the death occurred. For example, 
this year we instituted prosecution against a man who committed a 
murder in Fairbanks in 1975. If important evidence in that case 
been returned, it is likely that we would not have been able to 
pursue the prosecution.

We understand from your staff that the bill is designed 
to require the return of property in situations where a person has 
been found not guilty following a trial. Attached you will find
a proposed committee substitute designed to protect prosecution
interests, while still providing a clear mechanism for return of
property to persons acquitted of criminal charges.



The Honorable John B. (Jack) Coghill February 26, 1990
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If you have any questions about the proposed committee 
substitute, please let me know.

Very truly yours,

DOUGLAS B. BAILY 
ATTORNEY GENERAL

! Otto
Assistant Attorney General

Attachment

c: The Honorable Jan Faiks 
Gayle Horetski



PROPOSED CSSB 457 Department of Law
February 26, 1990

*Section 1. AS 12.36.020 is amended by adding new subsections to 
read:

(d) Except as provided in AS 12.36.070, a law 
enforcement agency shall return property in its custody that is not 
the subject of forfeiture proceedings to the owner of the property 
or to the agent of the owner following the entry of a not guilty 
verdict if the owner makes a written demand for return of the 
property under AS 12.36.070 and delivers the demand to the agency 
having custody of the property.

*Sec. 2. AS 12.36 is amended by adding a new section to read:

Sec. 12.36.070. PROCEDURE FOR CLAIMING UNFORFEITED 
PROPERTY. (a) A person claiming unforfeited property under this 
chapter shall file a notice of claim with the* 'law enforcement 
agency having custody of the property. The notice must include a 
list of the items of property whose return is sought, the basis 
for the claimant's claim of ownership, the case numbers of all 
judicial proceedings involving the items, and the date of final 
disposition of the case. The notice may not be filed until 30 days 
after the final disposition cf the case that resulted in the 
agency's custody of the property.

(b) The law enforcement agency having custody of 
property that has been taken into custody in connection with a case 
in which a not guilty verdict is entered shall return the property 
within 45 days of the receipt of the claim unless

(1) the claim does not meet the requirements of (a) 
of this section;

(2) the property is not subject to return under
this chapter;

(3) the property is a prohibited weapon as defined 
in AS 11.61.200, a controlled substance as defined in AS 11.71.900, 
or an alcoholic beverage as defined in AS 04.21.080; or

(4) the person claiming the property does not 
present satisfactory proof of ownership; if the agency determines 
that the proof of ownership is unsatisfactory, it shall, within 30 
days of the receipt of the claim, notify the claimant in writing 
of the reasons for not returning the property.
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(c) If a law enforcement agency is aware that more thsn 
one person claims an ownership interest in the property, the law 
enforcement agency shall determine which person has the superior 
claim to the property, and shall provide written notification of 
this determination to all claimants of which the agency has 
knowledge ten days prior to releasing custody of the property. If 
the law enforcement agency provides the notification required under 
this subsection, the agency is immune from liability for releasing 
the property.



LAW OFFICES OF MARC GROBER 
BOH 467 

NENANA, ALASKA 99760 
<907) 832-5227

April 25, 1990
Senator Jack Coghill 
Fax: 907-465-3922

Re: Senate Bill 457 
Dear Senator Coghill,

Please forward a copy of your proposed CSSB457 together with 
my preuious testimony, the Connecticut statute and the following 
comments to the Senate Judiciary committee for its hearing on the 
bill scheduled for April 25, 1990. When I spoke to you last I had 
not understood that your proposed committee substitute had as yet 
not been presented to the Committee. Thank you.

TESTIMONY
As I haue noted before in a letter which I understand this 

committee was prouided some months ago by Senator Coghill, the 
purpose of this bill is to cure the abuses inherent in the cur­
rent practice inuoluing return of property seized by law enforce­
ment officials. Briefly, the Department of Law has attempted tc 
bar the filing of ciuil actions to obtain return of property 
seized under warrant and has requested and obtained orders allow­
ing it to continue holding property seized under a warrant euen
after a criminal action that was subsequently filed was dis­
missed.

These abuses haue been on the increase with the rise of so- 
called "white-collar" prosecutions. These prosecutions regularly 
inuolue expansiue "fishing expeditions" through the business
records of "suspects" in the hope that some kind of case can be 
made against the defendant. In a recent matter it was discouered 
by the defendants after seizure of the records that the judge is­
suing the warrants had not read the subject regulations and was 
not conuarsant with them and relied solely on the officer's rep­
resentations that the alleged regulation prohibited what the of­
ficer said it did, or that the euidence to be seized would
demonstrate such a uiolation. Business records for some seuen 
years were seized and the department of Law continues to retain 
the documents euen after the District Attorney was forced to dis­
miss the case because the crime alleged did not exist!

The holding of property seized under a warrant after the 
final disposition of that action (whether by conuiction, acquit­
tal, dismissal or appeal) constitutes a uiolation of seueral con­
stitutional prouisions; the rights to property, due process and 
priuacy. In holding property after the only lawful basis for its 
retention (a warrant) is rendered moot (final disposition of the 
criminal proceeding) places the property in the status of hauing 
been illegally seized and held from that point on. The department 
of Law has expressed its intent to hold such property for cir­
culation among uarious other agencies for the purpose of concoct­
ing some form of further proceedings against the property owners. 
This is certainly not the type of conduct that should be endorsed 
by this legislature.

The Department of Law raises only one objection to Senate 
Bill 457. Though the argument is akin to the ballyhoo raised ouer



Willie Horton, the issue raised is uery real. So real that 
Senator CoghilJ had a draft CSSB457 prepared that recognizes the 
problem and addresses it squarely. The proposed Committee sub­
stitute offered by Senator Coghill (Sec. 2, amending AS 12.36.70 
by adding subparagraph (b)(5)) acknowledges the Department of 
Law's need to retain euidence if there is an outstanding crime 
(but not once a dismissal has been entered.)

I would also like to point out that a similar statute which 
serued as the model for the bill before you has been in place in 
Connecticut for ouer fifteen years without any serious breakdown 
in the public order there.

The problem that is not addressed as yet is the poor uictim 
whose brand new automobile is stolen and becomes the scene of an 
unsolued murder. Is the owner going to be required to continue to 
make $500 per month payments on an automobile that the State 
refuses to release? Eminent domain might resolue this problem 
only if the State were required to return the property.

The Department's proposed substitute totally fails to meet 
the appropriate needs and is based upon a misconception that SB 
457 was designed to deal only with situations in which there has 
been an acquittal. The Department attempts to address only the 
tip of the iceberg and essentially relegates defendants whose 
cases haue been dismissed to second class citizens.

Lastly I wish to address the fiscal question raised by the 
department of Law. Presently, the Department spends thousands of 
hidden dollars attempting to block the return of property im­
properly held by law enforcement . gencies, and this expense is 
more than matched by the thousands of dollars and inconuenience 
to the property owners, not to mention the clear uiolation of 
their rights. The proposed procedure will streamline this entire 
process and will thereby result in a potential sauings to the 
State as the Department applies its resources to matters of sub­
stance.

Thank you for your consideration.
Sincerely,
Marc Grober
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E n c l o s e d  i s  a  b i l l  o n  t h e  r e t u r n  o f  p r o p e r t y  s e i z e d  d u r i n g  a  
c r i m i n a l  i n v e s t i g a t i o n .  I t  d i f f e r s  i n  a  f e w  w a y s  f r o m  t h e  
r o u g h  d r a f t  y o u  s e n t  o v e r :

-  I  d i d  n o t  i n c l u d e  t h e  D e p a r t m e n t  o f  L a w  e i t h e r  i n  
A S  1 2 . 3 6 . 0 2 0 ( d )  o r  i n  t h e  d e f i n i t i o n  o f  l a w  e n f o r c e m e n t  
a g e n c y  i n  A S  1 2 . 3 6 . 0 9 0 .  I  t h i n k  i t  c l e a r  t h a t  L a w  i s  a  
" p u b l i c  a g e n c y  t h a t  p e r f o r m s  a s  o n e  o f  i t s  p r i n c i p a l  
f u n c t i o n s  a n  a c t i v i t y  r e l a t i n g  t o  . . . t h e  e n f o r c e m e n t  o f  
t h e  c r i m i n a l  l a w " ;  h e n c e  i t  d o e s  n o t  n e e d  t o  b e  n a m e d  
s p e c i f i c a l l y .

-  I  d e l e t e d  a l l  t h r e e  o f  t h e  p r o p o s e d  d e f i n i t i o n s .  I t  
s e e m e d  t o  m e  t h a t  t h e  d e f i n i t i o n s  o f  " i n  c o n n e c t i o n  w i t h "  
a n d  " c r i m i n a l  p r o c e e d i n g "  w e r e  i n c l u d e d  o n l y  t o  s t r e s s  t h a t  
a  l a w  e n f o r c e m e n t  a g e n c y ' s  r i g h t  t o  h o l d  o n t o  s e i z e d  p r o p e r ­
t y  c e a s e s  w h e n  t h e  i n v e s t i g a t i o n  o r  c r i m i n a l  p r o c e e d i n g s  a r e  
o v e r ,  a n d  I  t h i n k  t h a t  t h e  o t h e r  p r o v i s i o n s  o f  t h i s  b i l l  
m a k e  t h a t  q u i t e  c l e a r .  I t  a l s o  s e e m e d  t o  m e  t h a t  i n c l u d i n g  
t h e  p r o p o s e d  d e f i n i t i o n  o f  " o f f i c i a l  i n v e s t i g a t i o n  o f  a  
c r i m e "  m i g h t  c r e a t e  a  p r o b l e m  d u r i n g  t h e  p e r i o d  b e t w e e n  t h e  
e n d  o f  a n  i n v e s t i g a t i o n  a n d  t h e  d e c i s i o n  b y  t h e  p r o s e c u t o r  
w h e t h e r  o r  n o t  t o  f i l e  c h a r g e s .

-  I  b r o a d e n e d  n e w  s e c t i o n  A S  1 2 . 3 6 . 0 7 0  ( t h e r e  i s  a l ­
r e a d y  a  1 2 . 3 6 . 0 5 0 )  t o  c o v e r  a l l  l a w  e n f o r c e m e n t  a g e n c i e s ,  
a n d  n o t  j u s t  t h e  D e p a r t m e n t  o f  L a w .  i f  c r i m i n a l  c h a r g e s  a r e  
n e v e r  b r o u g h t  a f t e r  a n  i n v e s t i g a t i o n ,  L a w  w i l l  n e v e r  o b t a i n  
c u s t o d y  o f  s e i z e d  p r o p e r t y ,  a n d  t h e  p r o p e r  e n t i t y  t o  f i l e  a  
c l a i m  w i t h  w o u l d  b e  t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  o r  a  
m u n i c i p a l  p o l i c e  d e p a r t m e n t .  A l s o ,  i f  p r o p e r t y  i s  s e i z e d  i n



S enator Jack  C o g h i l l
Page 2
January 29 , 1990

a  m i s d e m e a n o r  c a s e  i n  a  m u n i c i p a l i t y  t h a t  p r o s e c u t e s  i t s  o w n  
m i s d e m e a n o r s  ( s u c h  a s  A n c h o r a g e  o r  J u n e a u ) ,  i t  m a y  b e  t h e  
m u n i c i p a l  p r o s e c u t o r  t h a t  h a s  c u s t o d y  o f  t h e  e v i d e n c e .

-  I  l e f t  i n  t h e  p r o v i s i o n  o f  t h e  r o u g h  d r a f t  s t a t i n g  
t h a t  r e t u r n  o f  c l a i m e d  p r o p e r t y  r e l i e v e s  t h e  s t a t e  o r  p o l ­
i t i c a l  s u b d i v i s i o n  o f  a n y  o b l i g a t i o n  t o  p r e s e r v e  o r  m a i n t a i n  
t h e  p r o p e r t y  c l a i m e d ,  a l t h o u g h  I  d o  n o t  u n d e r s t a n d  w h a t  t h e  
p o i n t  o f  t h i s  p r o v i s i o n  i s .  I  l e f t  i t  i n  b e c a u s e  I  a s s u m e  
t h a t  w h o e v e r  p r e p a r e d  t h e  r o u g h  d r a f t  h a d  a  s p e c i f i c  p u r p o s e  
i n  m i n d .  I  w o u l d  b e  i n t e r e s t e d  i n  k n o w i n g  t h e  p u r p o s e .

-  I  c h a n g e d  t h e  t i t l e  o f  t h e  b i l l ,  s i n c e  I  a s s u m e  i t  i s  
i n t e n d e d  t o  a p p l y  ( a s  I  b e l i e v e  c u r r e n t  l a w  d o e s )  t o  a l l  
p r o p e r t y  s e i z u r e s  b y  l a w  e n f o r c e m e n t  a g e n c i e s ,  a n d  n o t  j u s t  
t h o s e  d o n e  p u r s u a n t  t o  w a r r a n t s .  M a n y  s e i z u r e s  c a n  b e  m a d e  
w i t h o u t  w a r r a n t s ,  s u c h  a s  i t e m s  s e i z e d  d u r i n g  s e a r c h e s  o f  
a u t o m o b i l e s  o r  d u r i n g  s e a r c h e s  o f  p e r s o n s  i n c i d e n t  t o  a r ­
r e s t .  M o r e o v e r ,  A S  1 2 . 3 6  p r o b a b l y  a p p l i e s  t o  p r o p e r t y  o b ­
t a i n e d  b y  l a w  e n f o r c e m e n t  a g e n c i e s  i n  o t h e r  w a y s ,  s u c h  a s  
p r o p e r t y  s t o l e n  d u r i n g  a  b u r g l a r y  a n d  a b a n d o n e d  b y  t h e  b u r ­
g l a r .  S e e  A S  1 2 . 3 6 . 0 1 0  ( c h a p t e r  g o v e r n s  d i s p o s a l  o f  p r o p e r ­
t y  c o m i n g  i n t o  c u s t o d y  o f  l a w  e n f o r c e m e n t  a g e n c y  a n d  n o t  
b e l o n g i n g  t o  a g e n c y ) .

-  I  a d d e d  a  p r o v i s i o n  r e p e a l i n g  c u r r e n t  A S  1 2 . 3 6 . -  
0 2 0 ( c ) ,  s i n c e  i t  s e e m e d  t o  c o n f l i c t  w i t h  n e w  A S  1 2 . 3 6 . -  
020( d ) .

I f  I  m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

J B G : p i  
W K P 1 / 0 5 0

E n c l o s u r e



¥&¥! I h i m t h  

¥E3i HI®Oi>̂ ¥M
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b r u a r y  1 5 ,  1 9 9 0

FEB 1 19&0

POUCHY STATE CAPITOL 

JUNEAU ALASKA WH11 

•>07 4fcS 3800

S U B J E C T :  S e c t i o n a l  a n a l y s i s  o f  S B  4 5 7
( W o r k  O r d e r  N o .  6 - 2 0 3 0 )

T O :  S e n a t o r  J a c k  C o g h i l l

F R O M : J o h n  B .  G a g u i n e
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  r e q u e s t e d  a  s e c t i o n a l  a n a l y s i s  o f  t h e  a b o v e  d e ­
s c r i b e d  b i l l .

A s  a  p r e l i m i n a r y  m a t t e r ,  n o t e  t h a t  a  s e c t i o n a l  a n a l y s i s  o r  
s u m m a r y  o f  a  b i l l  s h o u l d  n o t  b e  c o n s i d e r e d  a n  a u t h o r i t a t i v e  
i n t e r p r e t a t i o n  o f  t h e  b i l l  a n d  t h e  b i l l  i t s e l f  i s  t h e  b e s t  
s t a t e m e n t  c f  i t s  c o n t e n t s .  I f  y o u  w o u l d  l i k e  a n  i n t e r p r e t a ­
t i o n  o f  t h e  b i l l  a s  i t  m a y  a p p l y  t o  a  p a r t i c u l a r  s e t  o f  c i r ­
c u m s t a n c e s ,  p l e a s e  a d v i s e .

S e c t i o n  1 o f  S B  4 5 7  a d d s  t w o  n e w  s u b s e c t i o n s  t o  A S  1 2 . 3 6 . -  
0 2 0 .  S u b s e c t i o n  ( d )  m a k e s  i t  m a n d a t o r y  f o r  a  l a w  e n f o r c e ­
m e n t  a g e n c y  t o  r e t u r n  u n f o r f e i t e d  p r o p e r t y  i n  i t s  c u s t o d y  t o  
t h e  o w n e r  i f  t h e  p r o p e r t y  i s  s u b j e c t  t o  d i s c r e t i o n a r y  r e t u r n  
b y  t h e  a g e n c y  u n d e r  A S  1 2 . 3 6 . 0 2 0 ( a )  a n d .  i f  t h e  o w n e r  m a k e s  a  
p r o p e r  w r i t t e n  d e m a n d  f o r  t h e  r e t u r n .  S u b s e c t i o n  ( e )  n o t e s  
t h a t  p r o p e r t y  i s  n o  l o n g e r  t o  b e  c o n s i d e r e d  i n  t h e  c u s t o d y  
o f  a n  a g e n c y  w h e n  t h e  c r i m i n a l  o r  c h i l d r e n ' s  c a s e  h a s  
r e a c h e d  f i n a l  d i s p o s i t i o n ,  o r  w h e n  t h e  a g e n c y  h a s  c o m p l e t e d  
i t s  i n v e s t i g a t i o n  a n d  n o  p r o s e c u t i o n  h a s  r e s u l t e d .

S e c t i o n  2  a d d s  a  n e w  s e c t i o n ,  A S  1 2 . 3 6 . 0 7 0 ,  s e t t i n g  f o r t h  
t h e  p r o c e d u r e  f o r  a n  o w n e r  t o  c l a i m  p r o p e r t y  i n  t h e  c u s t o d y  
o f  a  l a w  e n f o r c e m e n t  a g e n c y .  I t  r e q u i r e s  t h e  a g e n c y  t o  
r e t u r n  c l a i m e d  p r o p e r t y  u n l e s s  t h e  c l a i m  i s  n o t  s u f f i c i e n t l y  
c o m D l c t e ,  t h e  o r o p c r  t r y  i c  n o t  s u b j e c t  t o  r e t u r n  u n d e r  
A S  1 2 . 3 6 ,  o r  t h e  a g e n c y  b e l i e v e s  t h a t  t h e  c l a i m a n t  i s  n o t  
t h e  r e a l  o w n e r ,  o r  t h e r e  i s  m o r e  t h a n  o n e  o w n e r .  T h e  n e w  
s e c t i o n  a l s o  a u t h o r i z e s  a n  a g g r i e v e d  c l a i m a n t  t o  s u e  t h e  
a g e n c y .



F e b r u a r y  1 5 ,  1 9 9 0

S en ator  Ja ck  C o g h i l l
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S e c t i o n  3  r e p e a l s  a n  e x i s t i n g  s e c t i o n  o f  A S  1 2 . 3 6 . 0 2 0  t h a t  
i s  s u p e r s e d e d  b y  t h e  e n a c t m e n t  o f  A S  1 2 . 3 6 . 0 2 0 ( d ) .
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S e n a t o r  3|ol}n ! & . (3lach) (Eugljill
Box V
Juneau, Alaska 99811 
(907) 465 4797

Alnolui t̂iitc lUrgielilturc

Box 55028
North Pole, Alaska 99705 
(907) 488 0862

S P O N S O R  S T A T E M E N T  O N  S R  4 5 7

S B  4 5 7  C R E A T E S  A M E C H A N I S M  W H E R E  P E O P L E  F A L S E L Y  A C C U S E D  O F  A  

C R I M I N A L  O F F E N S E  C A N  R E G A I N  T H E  I P  P R O P E R T Y .  T H E  P R O B L E M  WE H A V E  

I S  T H A T  E N F O R C E M E N T  A G E N C I E S  W I L L  N O T  R E T U R N  P E O P L E ' c  P R O P E R T Y  

A F T E R  T H E Y  H A V E  B E E N  F O U N D  I N N O C E N T .

O R I G I N A L L Y  T H E  P R O P E R T Y  I S  S E I Z E D  B E C A U S E  I T ' S  P A P T  O F  T H E  

E V I D E N C E  T H A T  I S  U S E D  I N  C O U R T .  W H E N  O U R  B I L L  B E C O M E S  L AW  I T  

W I L L  B E  M A N D A T O R Y  F O R  T H E  A G E N C Y  T O  R E T U R N  S E I Z E D  P R O P E R T Y .  O N C E  

S O M E O N E  H A S  B E E N  F O U N D  I N N O C E N T ,  T H E P F  I S  NO  R E A S O N  M O T  T O  R E T U R N  

T H E I R  P P O P E R T Y .

S B  4 5 7  A L S O  C R E A T E S  T H E  P R O C E S S  U N D E R  W H I C H  S O M E O N E  C A N  P E T I T I O N  

T O  H A V E  T H E I R  P R O P E P T V  R E T U R N E D .  W H E N  A  P E T I T I O N  H A S  B E E N  

R E C E I V E D  T H E  A G E N C Y  W O U L D  H A V E  T O  R E T U R N  P R O P E R T Y  U N L E S S  T H E R E  

W AS  A N  I N C O M P L E T E  A P P L I C A T I O N  M A D E .

S B  4 5 7  I S  R A T H E R  C L E A R  A N D  I T S  I N T E N T  I S  T O  A L L O W  P E O P L E  F O U N D  

I N N O C E N T  T O  R E G A I N  T H E I R  P R O P E R T Y  A N D  T O  B E G I N  T O  R E B U I L D  T H E I R  

L I V E S .  I T S  P A S S A G E  I S  O N E  O F  S I M P L E  F A I R N E S S  T O  P E O P L E  WHO  H A V E  

H A D  T O  GO T O  T R I A L  T W I C E :  O N C E  T O  E S T A B L I S H  T H E I R  I N N O C E N C E ,  A N D  

O N C E  A G A I N  T O  R E G A I N  W H A T  I S  R I G H T F U L L Y  T H E I R S .



STATE OF ALASKA
1990 LEGISLATIVE SESSION

B ill Version: SB 457
Publish Dale: 2/8/90

FISC A L NOTE
REQUEST:
Revision Date:__________________________________ Agency Affected:
Title: An Act relating to the return of prop- BRU:

erty In tho custody of law enforcement...
Sponsor: Coghill_____________________________Components:
Requestor: -Judiciary__________________________

Alaska Court System 
Trial Courts

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 90 FY 91 FY 92 FY 93 FY 94 FY 95

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
General Funds 0.0 0.0 0.0 0.0 0.0 0.0
Federal Funds
Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact.

jfnlstrkrTPrepared by:
Division: X  Alaska Court System ,

ergf(a£neralj ounsel

Approved by:
Agency: Alaska Court System

dministrative Director

Phone:
Date:

Date:

264-8228
02/23/90

02/23/90

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management & Budget 
Impacted Agency(ies)

Page 1 o f 1



STATE OF ALASKA
1990 LEGISLATIVE SESSION

B IL L  V E R S I O N :  '5B 0 5 7

P U B L I S H  D A T E : _________

FISCAL NOTE
R E Q U E S T :_____________________________________

Rev ision  D a t e :___________________________________
T itle  : *'-*• - " l  no .  . . n r o o e r t v  in

t h e  cu : , ' . j u '  of law e n f o r c e m e n t  a g e n c i e s . "
Sponsor :  S e n a t o r  C o o h i l l _________________
R eq u esto r : C on h m ________________

Agency A ffe c te d : Department: o f  Law
B R U  : Prosecut ion_______________

C om ponents Criminal Justice Li t iga t ion

E X P E N D I T U R E S / R E V E N U E S :  ^Thousands o f  Dollars)

O P E R A T IN G F Y  91 F Y  92 F Y  93 F Y  94 F Y  95 F Y  96
PERSO N AL ,-~n.\'!CES
T R A V EL
CONT rLACl UAL
SU PPLIES
e q u i p m e n t
LAND &  STRUCTURES
G RA N TS. CLAIM S
M ISCELLANEOUS
T O T A L  O P E R A T IN G -0- -0- -0- -0- -0- -0-

C A P IT A L

i — ■
R E V E N U E

F U N D I N G : (Thousands o f  Dollars)

G EN ERA L FUND 
FED ER A L R IN D S 
OTHER 
TOTAL

-0- -0- -0- -0- -0- -0-

P O S I T I O N S :

FULL-TLME - 0 - - 0 - - 0 - - 0 - - o - - 0 -

PART-TIME
TEMPORARY

A N A L Y S I S  : (Attach a separate page i f  necessary)

P l e a s e  s e e  t h e  a t t a c h e d  a n a l y s i s .

f t,  ^  „ ---------------  P L fA v*4 s>
Prepared b y : ____ R ic h a rd  l;  Pe_ g u e s ,_ D ir e jt f c ____________________________  Ph on e :
D iv is io n  : ’ lm in L a . t r a t iv e /S e r v ic e s  f ) ____________ f_________ , o a[e .

I

s t r a t i  v e p e r v i  c o s  , \___________  ,

^  j p o / L i
c r  • Dou o la s  B. Bai 1 y ,  (A t to rney  Ge ne r a l

F e b r u a r y 2 6 , 1990

F e b r u a r y 2 6 , 1990Approved by r ’ ''m m ission cr : Douo la s  B. Bat 1 y ,  (A t to rney  U e ne ra l  p a[c
A ecn cv : T-jcartnienc o f  Law

Distribution (by preparer) :
Leg isla tive  Finance 
Leg isla tive  Sponsor 
Requestor
O ffice o f  M anagement and Budget 1
Impacted Accncy(ics) p a g e -------  o f



C O N T I N U A T I O N  of  FISCA L N O T E  A N A L Y S I S

F o r  B i l l /R e so lu t io n  No. SB 1,57________
This bi l l  amends AS 12.36 to make i t  mandatory for a law enforcement agency 

to retur- :-iforfeited property in i t s  custody to the owner, when a criminal or  children's
case has icached final disposi tion or when the agency has complete i t s  inves t igat ion and no
prosecution has resulted,  i f  the property i s  subject to discretionary return by the agency, 
and i f  th:  owner makes a proper written demand for the return.

The bi l l  specif ies  that property i s  no longer to be considered in  the custody 
of a law enforcement agency when the criminal or children's case has reached final 
disposi t ion,  or when the agency has completed i t s  investigation and the invest iga t ion  report 
has been with the appropriate authority,  except that custody i s  considered to have
ended i f  o report has not been f i l ed within 30 oays of the completion of  the inves t iga t ion.

Last ly ,  the b i l l  provides a procrdure for an owner to claim property in the
custody or a law enforcement agency. The b i l l  requires an agency to return claimed property 
unless the riaim is  not su ff i c ient ly  complete, *:he property i s  not subject  to  return under 
AS 12,36, agency believes that the claimant i s  not the real owner, or there  is  more
than one owner. The b i l l  also authorizes a claimant to f i l e  a c i v i l  ac t io n  i f  a law 
enforceme'’ *- agency fa i l s  to return claimed property in a timely manner, or re fu ses  to return 
claimed property as prescribed by the b i l l .

I t  is  not possible to accurately predict costs that night  r e s u l t  for the 
Department of Law, i f  i t  i s  required to defend s tate  law enforcement agencies in c ivi l  
actions brought by claimants for the return of property in the custody o f  the s ta te .  
Consequently, no costs are being shown at this  time. Because of concerns the department has 
with certain provisions in the b i l l ,  mentioned brief ly below, the eventual c o s t  t o  the s tate  
could be considerable.

F i r s t ,  i t  will be very d i f f i cu l t  for a law enforcement agency t o  determine 
when a fin«l  disposition of any particular case has occurred. All criminal end children's 
court proceedings are subject to appeal. This process may even include c o l l a t e r a l  appeals 
to the Federal courts in major cases such as F i r s t  Degree Murder or other unclassi f ied 
felonies .  ' *  : retrial  was ordered by an appellate court,  i t  might b e  impossible to have 
a retria l if  key evidence, in the form of private property, was returned to  the owner of the 
property, f.'nr -nly would the required chain of custody have been broken, but. the evidence 
might simply be r.o longer avai lable.

Seccnd the provision that property i s  no longer in custody in connection with 
an o f f i c i . '  investigation of a crime when the investigation is  complete and the invest igat ion 
report ha-. :>een f i led with the appropriate authority,  appears to have the e f f e c t  of forcing 
prosecu te "  ‘ o -ake immediate screening and charging decisions without b e n e f i t  of proper 
research. • prosecutor must often conduct extensive reviews of relevant ease l  aw, examine 
evidence • su f f i c ; «nrv and admissabi1i ty ,  and interview witnesses before screening and 
charge dc~; • 1 ca* re made. Moreover, i t  i s  important to understand that  t h e  screening 
of cases is an ongoing process subject to continuing review as cases  a r e  developed. 
Conseau®'"-' •. ■' n»v : " *nmation comes to l igh t ,  previous screening or charging decisions 
are oftcr. Jif-'ed or reversed.

°uring the oast f i scal  year, more than 21»,000 criminal o ff enses  were referred 
to statu . osecutors 'or  prosecution or for assistance in inves t iga t i on .  This i s  a 
horrendou' -as*load that must be shouldered by about 60 criminal prosecutors ,  after 
accounting ‘ creed salary vacancy and s ta f f  assigned to pri soners ’ r ig h t s  cases.
Imposition of an erpi trari lv  short screening period, either immediate or 30 days  depending 
upon how • hi t '  will  resul t  in prosecutors being forced to decline- to prosecute
large r.u- -'  5r being forced to bring charges that may not be appropriate under
the ci rcumstances.



§ 12.35.050 Code of Criminal, Procedure § 12,35.120

N O T E S TO D E C ISIO N S

A S  12.25.100, in  c o n ju n c tio n  w ith  th is  for tho lawful execution of u search 
se c tio n , e s ta b lish e s  th o  p r o c e d u r e  fo r  warrant. Lockwood v. State, Sup. Ct. Op,
fo r c in g  e n tr y  in executing both a search No. 1809 (Filo No. 3356), ',91 P.2d 969
warrant and an arrest warrant. D avis v. (1979).
State, Sup. Ct. Op. No. 1070 (File No. Q uoted  in Sandland v. Stato, Ct, App. 
1973), 525 P .2d 541 (1974). Op. No. 59 (File No. 4960), 636 P.2d 1196

A S 12.25.100 and this section operate (1981).
jo intly  to estab lish  tho procedure required

Sec. 12.35.050. Disposition o f  property taken. [Repealed, § 42 ch 

143 S L A  1982. F o r  present provisions, see A S  12.36.]

Sec. 12.35.060. M alicious p rocu rem en t of searc li w arran t. A 
person who maliciously and without probable cause causes a search 
w arrant to be issued and executed is guilty of a misdemeanor. (§ 4.06 
ch 34 SLA 1962)

Sec. 12.35.070. S ea rch  of d efen d an t in  p resence o f ju d g e  or 
m ag istra te . When a  person charged with a crime is believed by the 
judge or m agistrate before whom tha t person is brought to have on the 
person a dangerous weapon, or anything which may be used as evi­
dence of the commission of th^ crime, the judge or magistrate may 
direct the accused to be searchba in the presence of the judge or magis­
trate, and the weapon or other thing be retained subject to the order of 
the judge or m agistrate or the order of the court in which the defendant 
may be tried. (§ 4.07 ch 34 SLA 1962)

Secs. 12.35.080 — 12.35.110. Disposition o f  stolen property. 

[Repealed, § 42 ch 143 S L A  1982. F o r  present provisions, see A S  

12.36.]

Sec. 12.35.120. D efinition o f search  w arran t. A search warrant 
is an order in writing, signed by a judge or magistrate or signed a t the 
direction of a judicial officer in accordance with AS 12.35.015, directed 
to a peace officer, commanding the peace officer to search for personal 
property and bring it before the judge or magistrate. (§ 4.01 ch 34 SLA 
1962; am § 14 ch 8 SLA 1971; am 5 20 ch 143 SLA 1982)

E ffe c t o f  a m e n d m e n ts . —  The 1982 direction of a judicial officer in accordance 
am endm ent inserted "or signed at the w ith AS 12.35.015."

C h a p t e r  3 6 .  D i s p o s i t i o n  o f  R e c o v e r e d  o r  S e i z e d  
P r o p e r t y .

S e c tio n  S e c tio n
10. Property disposition 40. Disposal of property when owner
20 . Return o f  property unknown
30. Disposal o f unclaim ed property used 90. Definitions 

as evidence

37



8 12.36.010 A laska Statutes 8 12.36.040

Cnllutprul rcfi'icncfH . — 08 Am .lur. 79CJ,.S ,.Sonrcheitflm l .StH7.ur<tn, RS lt.r> 
2d. HviirchuH nnd Smzureit, SS 110 — 119. — 117.

Sec. 12.36.010. P ro p erty  d isposition . When property not 
belonging to n lnw enforcement agency comes into the custody of the 
agency, the property shall be disposed of in accordance with this chap­
ter. (§ 21 ch 143 SLA 1982)

Sec. 12.36.020. R e tu rn  of p roperty , (a) A law enforcement agency 
may return property in its custody to the owner or the agent of the 
owner if

(1) the propnrty is not in custody in connection with a children's 
court proceeding, a criminal proceeding, or an official investigation of 
a crime; and

1°) the property in custody is not subject to forfeiture under the laws 
of the state.

(b) In a criminal proceeding or a children’s court proceeding 
involving the wrongful taking or damaging of property where 
photographs of the property are used as evidence in place of the prop­
erty, the prosecuting attorney may release the property to the owner 
upon presentation of satisfactory proof of ownership.

(c) If wrongfully taken or damaged property is not photographed and 
authenticated under a S 12.80.050 and the property is used as evidence 
in a criminal proceeding or a children’s court proceeding, the law 
enforcement agency in possession of the property shall return it to the 
owner upon presentation of satisfactory proof of ownership within 60 
days after the final disposition of the case. (§ 21 ch 143 SLA 1982)

2,36^)30. D isposal of unclaim ed p ro p erty  used as^e\\i- 
d^nce.T&)4fproperty th a t is used as evidence in a criminaLpfoceedir g 
oi a childrenVsMurt proceeding, including wrongfully-'faken or dai \-  

ai red property, is'ftaliclaimed by the owner witfcihone year after t  le 
final disposition of tfife^ase, the- law epibfeement agency havi ig 
c istody of the property shafrtlispose^offtfunder (b) of this section.

(b) If the property to be disjjpsdft^okj^money, the law enforceme nt 
e gency shall deposit it hvtfle court o r^ T f^ is  property other th in 
i loney, sell it in tlje^am e m anner as a sale uJftH^execution. Af er 
I aying the expanses of the sale and the preservationofHta propeiry, 
t he law epibfeement agency shall dispose of the proceeds of tK&-«̂ .{̂  in 
rhe sflflj&-mattfter^~nroney collected upon a ludgmenOn favorot 

feT(§ 21 ch 143 SLA 1982)

Sec. 12.36.040. D isposal of p ro p e rty  w hen ow ner unknow n.
When the owner of property is unknown and the property comes into

3fc



§ 12.36.090 Col>K OK ClUMlNAL PllOCEDUKB § 12.40.010

the possession of a law enforcement agency as suspected evidence of a 
crime but is not used in a criminal proceeding or a children’s court 
proceeding, or when tho property comes into the possession of a law 
enforcement agency by other means, the property shall be held for two 
years. If the property is not claimed within two years of the dute it 
comes into the possession of a law enforcement agency, tho property 
shall be disposed of us provided in AS 12.36.030(b). (§ 21 ch 143 SLA 
1982)

Sec. 12.36.090. Definitions. In this chapter,
(1) "final disposition of a cuse" means the time when all appeals 

have been exhausted or tho time when all appeals tha t could have been 
taken has expired;

(2) "law enforcement agency’’ means u public agency tha t performs 
as one of its principal functions an activity relating to crime 
prevention, control, or reduction or relating to the enforcement of the 
criminal law; "law enforcement agency” does not include a court;

(3) "peace officer” me vns a public servant vested by law with a duty 
to m aintain public order or to make arrests, whether the duty extends 
to all offenses or is limited to a specific class of offenses or offenders. 
(§ 21 ch 143 SLA 1982)

C h a p t e r  4 6 .  G r a n d  J u r y .

S e c tio n  S e c tio n
10. Q ualifications and m anner of SO. Access to public ja ils, prisons, and 

drawing grand jurors public records
20. Num ber o f jurors 70. Duty of prosecuting attorney
30. D uty of inquiry into crim es and 80. Effect o f failure to return indictm ent

general powers 90. Q uestioning juror for conduct
‘10. Juror to disclose knowledge o f crime 100. Contento c f  indictm ent
50. H olding to answer as affecting indict­

m ent or presentm ent

C ro ss r e fe r e n c e s . — For court rules on provisions sec art. I, sec. 8 , A laska Consti-
grand juries, see  Cr, R. 6 ; for constitutional tution.

Sec. 12.40.010. Q ualifications and  m anner o f d raw ing  g ran d  
ju ro rs . Grand jurors shall have the qualifications and be drawn as are 
trial jurors under AS 09.20.010 — 09.20.080. (§ 5.01 ch 34 SLA 1962)

N O T E S TO D E C ISIO N S

E x c lu s io n a r y  m eth o d  o f  ju r y  se lec - exclude from juries system atically  and in-
tion  h e ld  in v a lid . — Ar.y method of jury tentionully som e cognizable group or class
selection which is in reality  a subterfuge to o f citizens in the com m unity must be held

39



§ 12.35.015 Code of Cr im inal Procedure § 12.36.030

(4) public intercut in ensuring thu appear- 
uncu. Adkerson v. Stale, 731 P.2d 1218 
(Alaska 1987).

A p p lied  in Ashton v. S tate , 737 i\2 d  
1385 lAluHku Ct. App. 1987).

C ited in Lipscomb v. ,State, 700 i\2 d

1298 (Alaska Ct. App. 1985); Dunlop v. 
Stale , 721 P.2d 804 (Alaska 1988); Patter­
son v. State, 747 P,2d 535 (A laska Ct. 
App. 1987); Cannizzaro v. S tate , 785 P.2d 
110 (Alasku Ct. App. 1988).

C h a p t e r  3 5 .  S e a r c h  a n d  S e i z u r e .

Sec. 12.35.015. Issuance of search  w a rra n t upon testim ony 
com m unicated by te lephone o r o ther m eans.

d e v iso r 's  n o tes. — Criminal Rule that AS 12.35.015 governs the issuance of 
38.1(b), effective Juno 15, 1985, provides search warrants by telephone.

Sec. 12.35.040. A uthority  of officer executing  w arran t.

N O T E S TO D E C ISIO N S

S ta n d in g  to com p ln in  o f  v io la t io n .— cie showing that the sta tu tes were not 
A person who is not present when a seurch complied with; the state  then bears tho
warrant is executed does not have stand- burden o f persuusion to show that the re-
ing to complain o f the sta te ’s iailure to quirem ents were m et, or that ex ig en t cir-
comply w ith the "knock and announce" re- cum stances existed . State v. Johnson, 716
quirem enta of Alaska law. State v. tjuhn- R 2 d 1006 (A laska Ct. App. 1986).
son 716 P.2d 1006 (Alaska Ct. App. A p p lied  in F leener v. State, 686 P.2d

d  j  ,  ,  . . .  , , 730 (Alaska Ct. App. 1984).
B u rd en  o f  proof. -  A defendant com- Q uoted  .„  Sand]and Stat 636 p  2d

plaining o f a  violation of the knock ar.d , . oc  . . .  , . 1O0I,
announce statu tes m ust m ake a prima fa- 115)6 ,A laska C t  A ™ '  1981)’

C h a p t e r  3 6 .  D i s p o s i t i o n  o f  R e c o v e r e d  o r  S e i z e d  
P r o p e r t y .

S ection  S ection
30. Disposal o f unclaimed property used 50. Rem ission of forfeited property

as evidence 60. Disposal o f forfeited deadly weapons

Sec. 12.36.030. D isposal of unclaim ed p ro p erty  used  as  evi­
dence. (a) If property that is used as evidence in a criminal proceed­
ing or a children’s court proceeding, including wrongfully taken or 
damaged property, is not claimed by the owner within one year after 
the final disposition of the case, the law enforcement agency having 
custody of the property shall dispose of it under (b) of this section.

(b) The law enforcement agency shall dispose of tha t part of the 
property referenced in (a) of this section that is

(1) subject to AS 34.45.110 — 34.45.780 in accordance with AS 
34.45.110 — 34.45.780;

(2) not subject to AS 34.45.110 — 34.45.780 by selling the property 
in the same manner as a sale upon execution; after paying the ex­
penses for the preservation and sale of the property, the law enforce­
ment agency shall dispose of the proceeds of the sale in the same

9
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manner as money collected upon a judgment. (§ 21 ch 143 SLA 1982; 
am § 4 ch 133 SLA 1986)

E ffect o f  a m en d m en ts . — The 1986 
am endm ent rewrote subsection (b).

Sec. 12.36.040. D isposal o f p ro p erty  w hen ow ner unknow n.

N O l'E S  TO D E C ISIO N S

Q uoted  in W ilson v. State, 756 P.2d 
307 (Alaska Ct. App. 1988).

Sec. 12.36.050. Rem ission o f forfeited p roperty , (a) A claimant 
seeking remission of the claimant’s interest in a weapon ordered for­
feited under AS 12.55.015(a)(9) shall prove to the court by a prepon­
derance of evidence that the claimant

(1) has a valid interest in the weapon, acquired in good faith;
(2) did not knowingly participate in the commission of the crime in 

which the weapon was used; and
(3) did not know or have reasonable cause to believe th a t the 

weapon was .used or would be used to commit a crime.
(b) Upon 'a showing tha t a claimant is entitled to relief under (a) of 

this section, the court may order tha t the weapon be released to the 
claimant.

(c) A claim may not be filed upd'er this section more than 120 days 
after the entry of the last final judgment in the case in which the 
weapon was ordered forfeited. (§ 1 ch 169 SLA 1988; am § 29 ch 50 
SLA 1989)

E ffe c t o f  a m en d m en ts . —  The 1989 
am endm ent, effective May 27, 1989, de­
leted "or rem ittance of the value o f ’ fol­
lowing "remission o f  near the beginning  
of subsection (a).

L e g is la tiv e  h isto ry  rep o rts . — For an 
analysis o f the 1989 am endm ent to (a) of 
th is section, see Senate-H ouse Joint Jour- 
n l  Supplem ent No. 10, May 5 ,1 9 8 9 , p. 5, 
under "Sec. 29."

Sec. 12.36.060. D isposal of forfeited deadly  w eapons, (a) A 
dcadiy weapon forfeited under AS 12.55.015(a)(9), unless remitted 
under AS 12.36.050, shall be disposed of by the commissioner of public 
safety under this section. The commissioner of public safety may de­
clare a weapon surplus and transfer it to the commissioner of adminis­
tration. A weapon suitable for law enforcement purposes, ballistics 
testing, training, or identification may be retained by the Department 
of Public Safety or transferred to the municipal law enforcement 
agency making the arrest that led to the forfeiture. A weapon tha t is 
unsafe or unlawful shall be destroyed.

(b) The commissioner of public safety may adopt regulations neces­
sary to carry out the provisions of this section. (§ 1 ch 169 SLA 1988)
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§ 5 l-.1Gn. "Gm trub iind ", "stolen property", "ow ner" defined: 
seized property: invert.ory filed w illt clerk, court 
ordvP! re, return o f compliance, crim ina l con­
tempt

(a) As used in this section, sections ii3-278c ami fiI-3fic: II) 
"Contraband" means any property, the possession o f which is 
prohibited by any provision o f the general statutes; (2) “ stolen 
property" shall include, hut not he limited to, cash or the proceeds 
from the sale o f such property obtained hv the ft or other illegal 
means; (3) “ owner" means a person or persons entitled to seized 
property as a matter o f law or fact.

(h) Whenever property is seized in connection with a criminal 
arrest or seized pursuant to a search warrant w ithout an arrest, the 
law enforcement agercy seizing such property shall file, on forms 
provided for tin's purpose by the office o f the chief court administra­
tor, an inventory o f the property seized. The inventory, together 
with the uniform arrest report, in the case o f an arrest, shall he 
filed with the clerk o f the court for the geographical area in which 
the criminal offense :s alleged to have been committed; except, 
when the property is stolen property and, in the opinion o f the law 
enforcement officer, does not exceed two hundred f if ty  dollars in 
value, or when an attempt was made to steal the property but the 
property at all times remained on the premises in a sealed contain­
er, the filing o f an inventory shall not be required and such 
property may be returned to the owner. In the case o f property 
seized in connection with a search warrant w ithout an arrest, the 
inventory shall be attached lo the warrant and shall he filed with 
the clerk o f the court for the geographical area in which the search
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warrant was issued I f  Die seized property is stolen property, 
within ten days of the seizure, the law enforcement agency seizing 
the property shall notify the owner o f the property if known, or, if 
the owner o f the property is unknown at (he time of seizure, such 
agency shall within ten days o f any suhsepient ascertainment of 
the owner notify such owner, and, on a form prescribed by the 
office o f the chief court administrator, advise the owner of his 
rights riinrcrn illg the property and Die location of the property 
Such written notice shall include a request form for the return of 
the property. The owner may request the return o f the property by 
filing such request form with such law enforcement agency, and 
upon receipt o f such request, the law enforcement agency shall 
forward it to the clerk of the court for the geographical area in 
which the criminal offense is alleged to have been committed. The 
clerk of the court shall notify the defendant or defendants of the 
request lo return the property. The court shall order the return of 
the property within tiiirty days o f the dale o f filing such return 
request by the owner, except that for good cause shown, the court 
may order retention o f the property for a period to he determined 
by the court. Any secondary evidence o f the identity, description or 
value o f such property shall he admissible in evidence against such 
defendant 111 the trial o f such case. The fact that the evidence is 
secondary in nature may be shown to affect the weight o f such 
evidence, hut not to affect its admissibility. I f  any criminal pro­
ceeding is transferred to another court location, then the clerk with 
whom the inventory is filed shall transfer such inventory to the 
clerk of the court location to which such action is transferred.

(c) Unless such seized properly is stolen property and is ordered 
returned pursuant to subsection (b) o f this section or unless such 
seized property is adjudicated a nuisance in accordance with section 
5-l-33g, or unless the court finds that such property shall be 
forfeited or is contraband, or finds that such property is a con­
trolled drug, a controlled substance or drug paraphernalia as de­
fined in subdivision (8), (9) or (20) o f section 21a-2IO, it shall, at Die 
final disposition o f the criminal action or as soon thereafter as is 
practical, or, if there is no criminal action, at any time upon motion 
o f the prosecuting official o f such court, order the return o f such 
property to its owner within six months upon proper claim therefor.

(d) When Die court orders the return o f the seized property to Die 
owner, the order shall provide that if the seized property is not 
claimed by the owner within six months, the property shall be 
destroyed or he given to a charitable or educational insUtution or to 
a governmental agency or institution, exn at (1) i f  such proper­
ty is money it shall he remitted to the stale or <2/ i f  such property is 
a valuable prize it shall be disposed of by public auction or private
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§ r. i-aou i  n i M i N A i ,  r u n t  c i t r i t i :

Halt* in w liiili cast' (In' iiriiri'i'ils -iliall Iii-iomu' tin ' |iru |ii'ily  of (lie 
state, |>rovult'il any (lersnn wlm has a liana fide iiinrtna^e, assign 
nieiit o f lease nr rent, lien nr security interest m stieli |irn|ierty • hall 
have the same n>;M In the |irneeeds as he hud in the |irn|ierty |iriar 
to the sale.
(e) I f Mieli seized property is adjildieated a iitiisani'u nr if the 

eourt finds that siirti property shall lie forfeited nr is tnntrah.md 
other tlmn a controlled druir, a cimtrnlled suhstunee nr drni; para 
phernaha ;is defined in suhdivisimi (H), (3) or 120) o f sectinn Jlu 210, 
the enurt r-liail order that such properly he destroyed nr hu uiven in 
a ehantalile nr t'diieaiiniial instiln(ion nr in a ip ito i iiinnnlal aj'eiiey 
nr institution. except dial I I I  if siieli property is money, the court 
shall order that it lie remitted to the state or l‘,'l if such properly is 
a valualilo prize, lint enurt shall order that it lie disposed of l>» 
public auction or private sale hi which case the proceeds shall 
become the properly o f the state; provided any person who has a 
Inina fide mortgage, assignment o f lease or rent, lien or security
interest in surli property shall have the same righ t to the   Is
as lie had in the property prior to sale.
(0  I f  the court finds that such seized property is a controlled 

lirue a controlled substance or drug paraphernalia as defined in 
subdivision (8), (9) or (20) o f section Zla-L'JO, the court shall order 
the forfe iture and destruction o f such property or order it delivered 
to the commissioner o f consumer protection pursuant to section 
54-3Gg.

(g) A liy order made under the provisions of subsections (Id. (<•), 
(ill, (e) and (f) o f this section or section 54-33f or s-l-.TIg, shall upon 
notification from the clerk, he complied with by the person or 
department having custody or |Kisscssion of such property.

(It) A return o f compliance with the court order, on a form 
prescribed by the office o f the chief court administrator, shall he 
filed with the clerk o f the court by the person or department to 
whom notice is sent in accordance with the provisions of subsection 
(g) o f this section. I f  the court ordered the seized properly re­
turned to the owner within six months upon proper claim therefor, 
the return o f the compliance shall he filed upon the return of the 
property to the owner. I f  die owner does not claim the property 
within six months, then the return o f compliance shall be filed upon 
immediate compliance with the order o f die court pursuant to 
subsection (d) o f this section. I '  the court renders an order 
concerning the disposition o f the property other than an order to 
return the property to the owner, the return of compliance shall he 
filed with the clerk forthw ith. Failure to file the return o f compli­
ance or to comply w ith the court order shall constitute criminal
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mil tempt Anyone convicted of criminal contempt may lie punished 
by a fine <>f nut mure than one hundred dollars
IIMI /• \  74 221. I i  I in Ii, 1377., PA 75-5311, Si ID. 17, rtf June .!». 
I'J75. • P A P. 77. ) I, PJ78. I' A. 78-280. 4 I. »'ff July I, I'JVM, lili'J,
PA 'J. PJitl. PA Ml -’10, t I, rtf July I. PJHI, I9HZ, P A HZ l\!5; 
PJH5, • Zfilt. } I 1

llitlnitral Nulr

197.5 I* \ . ,.«i) *, 10 eff from |«»-
sage. Jiim* 10 197,5. hi tulisrf »Ll. in (hr 
Iirvi seinepie substituted arrest or 
veiled pursuant <•» * trairh w/*rra»l 
wiUhmiI 40 arreit. l i i f  law rnbirrrment 
l|(rilt'V for offense tin* |H,f»on”. and 
divnlrd I|i«- lentrnrr after "inventory of 
the pfkJ*t'M V teiiet!" by i||*crlmg ' The 
tm color > fthall be filial 10 tiir raic of an 
•ffr l̂,", in the orw second sentence, 
schvtilutrd *t»r gi-ographical trei" for ", 
or n m o l ” following “judicial district", 
deleted “from winch such aeirure 
anise .Mowing *?he criminal offense", 
and added a( the end “and. in tin* ease of 
a * * 'the search warrant was issued**; 
and inverted tJie third sentence to sub- 
•PC. (h|
1975. I* A. 75 5.10. J 17. rff from pas 

sage. Juno .10. 197.5, in subvrc. (cl substi 
luted "ur unless" for "Ihe court shall 
enter an onlrr concerning the disposition 
of the seized property at the final dispo­
sition of any civil or criminal action, aa 
soon thereafter as is practical, provided 
if’ following "seeturn 54-33g.", substi­
tuted “find.*" for “does not find" follow­
ing “the court", and inserted at Uie 
final disjxMiLon ' * * prosecuting offi­
cial of such court,'*

197G, P A  7o-77. } 1. divided the sec­
ond sentence of suhsee. (b) by subsUtul- 
m g  except, where the property * * * 
may In* returned to the owner In" foi 
“and in", amended the second sentence 
of subsec (b) by suhsti.uting ", togrlh'-r 
with the uniform arrest report.'' ti»r 
"shall be filed", and by inserting "shall 
l»e filed" following "in the case of an 
arrest."; amended the third lenience by 
inserting "property seiied in connection 
with" and by inserting "the inventory 
shall Ik* attached U> the warrant ar.d 
shall be filed"; divided the former third 
sentence (now, fourth! of subsec. (b). by 
substituting "or die court or a judge 
thereof * * * When any" for "provid­
ed. if; inserted, in the fourth sentence 
of stibscc. (bl. "if an inventory is re-

i|uired". inserted, in Ihe fifth iriilifii'e 
of subtrc ib), "under the provisions of 
Ihu lection *; substituted, in subiee »c|, 
“sis months" for “one year", subslitut 
ed. in the second »*nlence ol subset tel. 
"sis months' for "one year" in two 
places, ami vubsoti. *d "forthwith*’ for 
"promptly" at the er and substituted,
in the first sentence I aubsee. If), "si* 
months'' for “one year"

1978. IVA 78 *80. | I, changed conn 
ly" or "county or judicial district" to 
"judicial district".

.Section 127 of 1978. P A  ‘’K-SgHV. prie 
vided that f I of the act takes effect 
July I. 19/M.

1979. P  A. 79-392 amended subscc. (a) 
hy inserting "As used in this lection, 
sections 53-27Be and M-3G<\ Ill" at the 
beginning, by deleting "as used in this 
section, sections 53-27 8e arid 54-71Gb*’ 
following ‘"Contraband*". and added 
•ubds. (2) and (.1)

1981. P A  81-240, ) I. amended the 
fourth sentence of subsee. (b) by aubati 
luting “the aeired" for "such" following 
"If, and by substituting "within forty- 
eight hours of the aeiiure. * * * and .'he 
location of the pro|*erty.“ for "it may, 
after the filing of the inventory if an 
inventory u required, be returned to its 
owner in the discretion of the law en­
forcement agency setting such property 
after consultation with the prosecuting 
official of the court in which the charge 
for which the arrest was made u  (lend­
ing or the court which issued such 
search warrant, as the case may be, or 
the court or a judge thrreof. may if it is 
determined to be just and reasonable, 
order the return of auch propertv upon 
the application to the court or judge by 
the owner."; substituted, in the fifth 
sentence of subsec. (b). "Such written 
notice shall ’ * * be determined Ly the 
cr... L Any" for "When any such return 
under the provisions of tins section has 
deprived any defendant in a cnrninal

;
j
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§ 51-3 (ia CKIMINAI. I'llOCKDIlllf;

rase of tiir oppulci.iy In examine, fell, 
or appraise lurh pro(xrl) In such de­
fendant's prejudice, any"; deleted from 
the ninth aenlrnce of ivbtre (b), 'not'* 
following “value of aurh property thall", 
inserted, in aubare (bl. the tenth »rn 
tenre; auhstituted. as the end of subsec 
Id, “in accordance with subsection <bl of 
this section “ for “within «<i months 
upon claim therefor “ in subsee tel. dr 
leled the fonner second sentence which 
read "If the court ordered the seized 
property returned u» the owner within 
six months upon pro|>er claim therefor, 
the returii of rornphance shsll be filed at 
the termination of the six month permd 
or upon tiie return of the propert) to the 
owner, whichever ortuni first", and de 
leled, from the beg.r m ng  of the second 
sentence. "Otherwise"

Section 3 of 1981, f A 81-240. prttvul 
rd that f 1 of the act takes effect July I. 
1981.

I9H2, I* A Hd-235 substituted, in the 
Tint sentence uf sul sec. lb), "office r.f 
the chief court administrator" for "exec­
utive secretary of the judicial depart 
menl"; deleted "judicial district or" fol 
lowing "court for the" from the second, 
third and sixth sentences of subsec lb); 
in the fourth sentence of subsec. (b) 
substituted "ten days" for forty eight 
hours" following "stolen property, with 
in" and following "agency shall wiihin", 
auhstituted "office of the chief court 
administrator" for "executive secretary 
of the judicial department", inserted 
"location" following "court" in two 
places and substituted "whom" for 
"which" preceding "the inventory is 
filed" in the eleventh sentence of subsec.
(b); in aubsec. (c) inserted "stolen prop­
erty and ia ordered returned pursuant to 
aubsection (b) of this section or unless 
such seized property ia", and aubstituted 
"within six months upon proper claim 
therefor" for "in accordance with sub 
aection (b) of this section" at the end; 
aubstituted. in aubsec (cl), "subsections 
(b) and" for "subsection" following "un­
der the provisions of'; substituted, in 
the first sentence of subsec. (e), "office 
of the chief court administrator" for 
"executive secretary of the judicial de­
partment"; inserted, in subsec. (e), the 
second sentence; and deleted, from the 
end of the fourth sentence of subsec. (e).

12G

"and imprisoned for not mnro thin four 

days, or both"

1985. I’ A. 85-261. J I, in aubntv •>.) 
mxerted in the second sentence two 
hundred" preceding "fifty dollars m  v.il 
ue." and inserted "or when an attempt 
was made to steal the property but the 
projxrty at all times remained on the 
premises in a sealed container \ :n nib 
sec (cl. inserted "finds that xm h pro|«rr 
ly it a controlled drug,", added rrfi-rrw 
es tii subds (H) and 120) of f 21a 2lu 
and changed punctuation; added rob 
si’cs. (d|, (r), (0. added the aubsection 
designation (g) and addrd the references 
to subsec* (dj. (el and (0. redesignated 
former subsec te) as suUi: ih), in sub 
sec. (hi. in the first sentence, substituted 
the reference lo subsec "(g)" for ’hlf. 
in the second sentence deleted "at the 
termination of the six month (lenod m  
following "shall bo filed" and deleted 
whichever occurs first" st the end of the 
sentence, inserted the third sentence re­
garding filing the return of compliance, 
and In the forth sentence substituted "If 
the court renders an order concerning 
the disjKisilion of the projxrty other 
than an order to return the property to 
the owner* for "Otherwise", and dclcl 
ed fonner subsec. (f), which read 

" ( 0  If * return of comphanre with a 
court order states that the seized proper 
ty was not claimed by the owner within 
six months, the clerk shall notify the 
court and (he court shall order that such 
property Ik* destroyed or given to a char 
liable or educational institution ur to a 
governmental agency or institution. pro- 
vided. if such property is money or *alu 
■hie prize, it shall become the property 
of tfie slate. The court may also order 
that auch property be sold by public sale 
or at public auction, in which case ihe 
proceeds shall become the projxrty of 
the slate. The clerk shall notify the 
custodian of such property of the court 
order and he shall comply with the court 
order and file a return of compliance."

Prior Laws;

1973. P.A 73-667, $ 1 
1973. P A. 73-11G. { 22.
19G9, PA. 669. § 31.
1958 Rev.. $ 54-3G.
1949 Rev., $ 8759.
1941. Supp. § 870f

co n tr J i n u s iu n io N  \ni> rowwt § 5 |-3fi;»
Not# .1

|.«* Review (<»mmrn»arirs

Permanent ronfiscatiun of p m o n  run 
Irah.inl f ifth amendment behind bars 

11!>*41# 93 Yale I . J  "M l

l.ibraiy Itrfrrrnrrs

Searches and Seizures 
C J S Searches and Seifufes 49 **»

97 112 to IN

Investigative detention of luggage 
must t* Hunted in «co|x W  comply with 
int/u.Mon on hnJrtt Anivndmeiil int«f

rolled Sliilrx Supreme Court

esl* on |es% »ban probable cause, see 
United Slate* v Place, 19SJ. 103 S C't. 
2637. 162 C S  69G, 77 I.KdJd 110

In general I 
Ar.juilUl i 
Civil action * 
K'ldence 8 
Forfeiture* 2 
(lirilidiinenl I 
Partie* 7
Hr.urn uf pni|wi>l 3 
llrtifv 9

In general
Thi*. section relied ujion as authority 
or forfeiture applies only to jirojxriy 
thirh has been seized ami not to that 
»hn h has corne into possession of state 
n some other manner. State v Pierro 
19811 470 A 2d 210. 192 Conn. 98 

Courts had inherent power to direct 
bat property uken from accused Ix re­
unit'd or otherwise 'imposed of when no 
unger required. flnjchsl v. Smith 
19291 146 A  491. 109 Conn 316

f. Furfeilurrs 
Uefendanl. who voluntarily gave 

>20.1)00 to policeman, relinquished both 
itlo and possession to money once funds 
vere delivered, which passed to slate 
Jirougli policeman as its agent. State v 
Vrro (1984) 470 A.2d 240. 192 Conn. 98 

Where there wti no search warrant 
ised prior (o trial court order forfeiting 
Icfendant's radar detector to state upon 
mnvtction of defendant for using radar 
{election device in violation of motor 
/chide regulation and violation of such 
•egulation did not constitute "crime" un- 
•« ■f'lititnrv definition ot such term,

Vole* of flrririuns

court ordered forfeiture of radar drier 
lion device rould not hr sustained either 
under 4 ’*4 .I3g providing for forfeiture 
of items seized under search warrant or 
under this section relating to forfeiture 
of Herns used in commission of crini' 
Stale v Anonymous (1980) 421 A 2d 867, 

36 Conn Sup 551.

Order, in summary proceeding to for­
feit money taken in course of gambling 
prosecution, directing return of money 
to claimant, did not. and could not with­
out violating due process, determine 
question of title Aponte v. Rivera 
(1964) 199 \ 2d 182. 2 Gonn.Cir. 337.

Summary proceeding to forfeit noiey 
taken in course of gambling prose rinon 
was for sole purpose to decide wieif.er 
money was object of forfeiture, n fur­
therance of public policy of discou -aging 
;rambling activity by destroying or con­
fiscating means used in it. in addition to 
imposing prescribed penalties It..

J. Return of property
At moment order, which directed that 

seized money be returned to claimant, 
was issued in in rem proceeding follow­
ing lenience in gambling prosecution, 
city and police department ceased to ex­
ercise legal custody of money Apinte 
v. Rivera (1964) 199 A.2d 182, 2 Conn 

Cir. 337.
Money declared forfeited on account 

of its connection with gambling became 
sute property, while money whch was 
ordered returned to claimant was sub- 
tect to immediau- rvlum. Id.



§ 5I-.'JGa
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4. (••rnlihmtnt 

Monry sfiird |ty police in muni* ••( 
gambling proircuiion. and Mil f »r use 
•s evidence *nd later dupuiiiwn punu- 
*nt to xtatute. was in cust/><fi4 legis and 
immum* from garnishment. Aponte v. 
Rivera (1964) 199 A 2d 182. 2 Conn Cir

5. Acquittal

Pefcn ml seeking return of alleged 
bribe following acquittal in enminal ac­
tion for bribery is in same (m.Mtiou as 
any other person who claims to have 
been damaged by some action of state or 
its agents: unless particular statute can 
bo found waiving state's sovereign im­
munity. his only recourse is to claims 
commission State v. Picrro H9H4) 470 
A  2d 240. 192 Conn. 98.

6. Civil action

Although seizure of proju'rty used for 
illegal purposes is part of criminal pro­
ceeding. action to condemn such proper­
ty is not a criminal proceeding but is a 
separate civil action, in rrm. in which 
guilt or innocence of owner of property 
is not in issue but in which res is con­
sidered the offender. State v. Ro<art*»
119641 199 * 2d 575. 2 Cunn Ctr 399

7. Parties

City, which claimed that gambling 
prosecution defendant owned money 
that was taken in course of prosecution, 
and which snught to impress fund with 
lien it claimed against defendant, must 
assert its right as creditor and could not 
accomplish that purpose as custodian of 
alleged contraband, by rase rung that de­
fendant. not claimant, owned property.

§ 54-361). Exam iner o f seized

Aponte v Rivera 119641 199 A 2d 182. 2 
Conn Cir .1.17 

Neither city nor police department, 
which held money that had l*en taken hi 
course of gambling prosecution and that 
had been ordered returned to claimant, 
had any interest in money as object of 
forfeiture, and neither had standing to 
challenge decision on forfeiture, since 
only the state could have been adversely 
affected Aponte v Rivera 111*641 199 
A 2d 182, 2 Conn.Cir .137

8. K vidrnre 

Testimony of state tro«|»er that turn 
pieces of paper seized from glove com 
partrnent of automobile ccnsututed d 
legal gambling record. ba.*cd ujmn troop 
er's direct observation of paper, logeth 
er witl his expertise, and certain infor­
mation he had previously obtained from 
wiretap investigation of illegal gam 
blmg, was sufficient to support finding 
that automobile had been used to store 
illegal gambling record in violation of 
the law. and thus, was subject to forfci 
lure, even though the wiretap informu 
tion had been obtained by state trooper 
two months prior to seizure of automo 
bile State v. One 1977 lluick Auto 
11995) 493 A 2d *71. 196 Conn 471

9. Review

Where there was no showing th.it tie 
fcndanl ever sought to examine test or 
otherwise see currency taken from vie 
tim, but returned to victim before trial, 
claimed error that currency was not 
made exhibit before secondary evidence 
in the form of testimony was offered 
was not rcviewahle. Slau? v Tinsley 
(1980) 435 A.2d lUOZ. 181 Conn. M. 
certiorari denied 101 S.CL 874. 449 u'.S 
10H6. 66 L E d  2d 811.

property, appointment, duties
There shall be an examiner o f seized property who shall he 

appointed and be subject to supervision by the chief court adminis­
tra to r o f the judicia. department The examiner o f seized property 
may prescribe forms and procedures to be used in identifying and 
labeling seized property, shall recommend to the judges any proce­
dures which may be necessary to implement the provisions o f this 
section, sections 53-27Sc and 54-3Ga. may inspect records main­
tained by clerks o f court in connection with accounting for seized 
property, and may inspect offices where seized property is kept to

123

c o r u r  j n iu s iH c n o N  a n d  p o w k k § 5 1 -36c

insert* the filing of inventories and compliance with oilier provisions 
of said sections. Tin* examiner o f seized property shall conduct or 
contract for any public auction required pursuant to the provisions 
of section .Vl-3iia. section 54-33g and section 53-27.3c and. at his 
discretion, such property may be sold by him lo the highest liidde*- 
in whatever locality o f the state he determines affords the most 
favorable market. The examiner of seized property may decline the 
highest hid at any such sale and re offer the property at a later sale 
i f he eonsidei.. the hid insufficient. He may dispose o f any such 
properly by private sale if, in his opinion, the probable cost of public 
sale will exceed the value o f the property. He may also, at his 
discretion, dispose o f such property to a charitable or educational 
institution or to a governmental agency or institution.
(197! IVA 71-221. 5 7. 1975. P.A. 75-530. § IS. eff June 30. 1975: 1970.
P A  70-77. J 2; 1985 P A .  85-110, § 6. 1985. P A .  S5-26J. § 3,

lint,,rial N.tlr

1377 I* A. ri-.VM i frurn |us
MCf. June Hit. 137,7. m  llm Ihini icritcnrc 
msvn.<l "or contract (or'' follmting 
“shall rnniluri ami a.Mnl “and. at hts 
disannul. * ' * thi* most favorahlc 
niirh. t ' , and addl'd ll.n (nunh thnniqli 
the Mill, scnti nccs 
1376. I* A 7i‘--77 5 msnrli'ii. in the 

tlmii M'ntiou'f. .In' reference to “scednn 
5I-3II|('

l!»Si I*. A So-110  ̂>» m  the fmt 
senlnnr*'. Mil'MKuted 'cloi'f rnort adimn- 
istratnr' for *'»i ruto,' M'l'ri'l.iry 1

I K .  I’A 6.V2G1. j :i. in the third 
sentence deleted ' suhseeo ,n ifl "I' |ire- 
redmK seclmn ot-'ltia." and deleted 
“sjbsection Irl o f  preceding 'settii.il 
Kl dWc"
I'fior Iji. i:

1373. P A  73-667. } I.
1973 P A  73-116 } 32 
1369. P .A 663. ( JI 
135S R.'i . I .71-.16 
13)3 Itev. 5 ■'7,73 
1311. Su|ip j Sitlf

§ 5 l- 'iG c . Disposition o f seized property on order o f the exitin- 
iner o f seized properly

I f  IIII're is no criminal action, property seized prior to October I. 
1374, held by law enforcement agencies in connection with a crime, 
which has not been claimed by the owner, except property held fcr 
disposition pursuant to section 54-33g, shall, upon notification by 
the police authority, be disposed of on the order o f the examiner of 
seized property if he obtains Lhe consent o f the prosecuting official 
o f such court. Property, seized after October 1, 1974, in connection 
with a crime for which an inventory need not be filed anil held by 
law enforcement agencies fo r six months and which has not been 
claimed by the owner, shall be disposed of by an order o f the 
examiner o f seized property i f  he obtains the consent o f the 
prosecuting official o f such court. In disposing o f property pursu­
ant lo this section, the examiner o f seized property may order that 
such property be destroyed or lie given to a charitable or education-
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§ 5 CHIMIN,U, I'lttM'KOCKK

nl institution or to a governmental agency or institution; provided. 
( II if surli properly is money, lie shall order that it he remitted to 
the state or (2), i f <ch property is a valualile prize, he shall order 
that it he disposed o f by public auction or private salt, in which case 
the proceeds shall become the property o f the state: provided any 
person who has a bona fide mortgage, assignment o f Irasn or rent, 
lien or security interest in such property shall have the same right 
to the proceeds as he had in the property prior to sale.
HUTS. I 'A. 75-530, 5 IS. eff. June 30. 1975; 1970. I ' A.  Hi 77. 5 II

llltlorical Note

1976. P.A 76 77, f 3. zmco-h-d die and vubvtilutol (tie aecimd rt'iilrni'r for
first sentence by deleting "at any time former second sentenre which read,
upon ihe motion of the prosecuting offi- "Stolen property seireii iK-fore fj'loher
rial of such court." following "no crime I, 1974. held by law enforcement agen-
nal action.", by deleting "other than ilo Ctrl, and in connection with which there
leu property,' following "pnor u> Octo- has been no arrest and which has out
her 1, 1971.". by deleting "for one year* I-ecu claimed by die owner, shall, upon
following 'law enforcement agencies', notification by the police authority, I*
lit substituting "s enrne," for "which disposed of on the order of the esammer
there has leer, no irreit and" following of seined property if he determines that
"in connection with", and by adding "if Uie property will not lie oeedeil in con
he obtains the consent of the proseeut- nccuon with any criminal trial as err
ing official of such court" at the end, derire."

Library ffeferencra

Searches and Seitures *»i.
CJ.S Searches and Seizures (5 91 to 
97. 112 lo lit

§ 5 1 -3 6 d . Proceedings under chapters 211. 220 and 190 con­
cerning cigarettes, alcohol and fisheries nml 
game, respectively, exempt from cerlain licensing 
and disposition requirements

Sections 21-1, 54-3Ga, 54-3Gb and 51—3Go, shall not tc  applicable 
to Lite proceedings taken pursuant to chapters 214, 220 190.'
(1975, P.A. 75-530, § 23, eff. June 30. 1975.)
1 Sections 12-285 et seq.. 12-13.1 *t seq and 26-1 et seq.

I.ibrary References

Searches and Seizu-cs <r=5 
C J  S. Searches and Seizures $§ 91 to 
97. 112 to III.

§ 5-1—3Ge. Fircorms to be turned over to stulc police
(a) Except as provided in sections 2G-85 anti 2G-90, firearms, 

adjudged by the court to he contraband, pursuant to subsection (c)
130
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of m . iioii 51 .'Ilia, or adjudicated a miisaiiri' pursuant to section 
51 :i:tg. shall he turned over lo ihe bureau of identification o f the 
Coiiiu-eitcut division o f state police within the department of public 
safety for destruction or appropriate use or disposal bv sale ,il 
public auction.

fbl Firearms turned over to the state police pursuant to subsec- 
lion nil of tine seciinii which are not destroyed or retained I or 
appropriate use shall be sold at a public auction held annually oil or 
before the thirtieth o f June, conducted by the commissioner cf 
administrative services or Ins designee. Pistols and revolvers as 
defin' d in sect ion f>3a-3, which arc antiques, as defined in sectiui 
29-3.1, or curios or relics, as defined in the (aide of Federal 
Regulations, title 27, chapter I, part 178, or modern pistols and 
revolvers which have a current retail value of one hundred dollars 
or more may lie sold at such public auction, provided such pistols 
ami revolvers shall be sold only to persons who have a valid permit 
to sell a pistol or revolver, or a valid permit to carry a pistol or 
revolver, issued ;"rsuatit lo section 29-28. Itiflcs and shotguns, as 
defined in section 53a-3, shall lie sold only to persons qualified 
under federal law to purchase such rifles and shotguns. The 
proceeds of any such sale shall lie paid to the slate treasurer am) by 
him deposited in the general fund.
(1976, I ’ A 76-77. § 6; 1977. P.A 7 7 - t il- l.  {  l “ fi, eff Jan. I ,  1979, 1985,
P A 85 2G3, § 11

lliittif if nl .Sole
19*7. I* A. 77-614 ft 4H6. changed 

‘Male commissioner' or “comrvns
siimrr of slate pulicr" In ‘‘commmtnner 
of public vafety and ‘Mate police tie- 
partun nt * U» "divlsioi* «»/ slat* j*olno 
within the department of public safely * 

Section CIO of 1977. I' A. 77-614. prt> 
vided llial ft 486 of Ihe »cl lakes effect 
Jan I. 1979

1985. I' A  1*5-263. ft 4. inserted sub­
section designation la) and ad-led “or 
dr>|MjsMl hy sale at public auction" at l‘-e 
end nf th.il subsection anil added subset 
lb)

I.ibrary References

Searches and Seizures «^3.
C J  S Searches and Seizures ftft 91 lo 
97. 112 lo lit

§ 5 l-3G f. Heccipt fo r seized property to be given by law en­
forcement officials

Whenever property is seized in connection with a criminal arrest 
or seized pursuant to a search warrant without an arrest, the law 
enforcement agency seizing such property shall give a receipt 
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therefor In tin' person nr persons from whom such property was 
seized or lo the person or persons having a (mssessory interest in 
Ihe premises from which such pro|icrty w as seized. The receipt, oil 
a form provided for this purpose hy ihe office o f the chief court 
administrator, shall list with specificity the property seized, he 
signed hy the law eiiforeernent official or officials who seized the 
property and he given to the person or persons from whose person 
or premises the property was seized at the lime of such seizure or, 
i f Ihe property was seized from promises in the absence of the 
person or persons having a possessory interest therein, he mailed to 
such person or persons hy registered or certified mail within five 
days of such seizu-e 
11(184. I’ \ 84-2221

I . H u m .  ttzfrrrnrri
S o n  lie* ami Seirorr* 
r jS  Searcho and So/ores 9( l.i 
97 112 ui III

§ 5 l-.'H ig. Destruction o f controlled drugs, controlled stili- 
stnnces and drug paraphernalia held as evidence 
in crim ina l proceedings. Petition, notire and 
hearing. Itepresvntatfve samples. Certificate of 
results. Destruction upon lina l disposition of 
crim ina l action. Itecnrds

(a) At any time after Ihe seizure o f a controlled drug or a 
controlled substance, as defined in subdivision (81 nr (0) of section 
21a-240, or drug paraphernalia, as defined in subdivision (201 of 
section 2 la-240, in connection with a criminal arrest or pursuant to 
a search warrant without an arrest, Die prosecuting official of Ihe 
court for the geographical area in which the criminal offense is 
alleged to have been committed may petition the court for destruc­
tion o f such controlled drug, controlled substance or drug parapher­
nalia. A fte r notice, by certified or registered mail to the defendant 
and his attorney, and hearing on the petition, the court may order 
the forfeiture and destruction o f such controlled drug, controlled 
substance or drug paraphernalia, under procedures ami lo the 
extent determined by the court, or order it delivered to the commis­
sioner o f consumer protection as soon as possible. Such order shall 
he in writing and shall provide fo r the analysis o f represent.! .<• 
samples o f such controlled tlrug, controlled substance or drug 
paraphernalia. The results of such analysis shall be recorded on a 
certificate signed hy the person making the analysis, witnessed ami 
acknowledged pursuant to section 1-2!). Such certificate shall he

11)2

CW l'ItT J l'U ISDUT IDN  AND PtHVI.lt ( 51-31
Itrprulr I

prim,i facte evidence of the com|Histtiou and finality of such ran 
trolled drug, controlled substance or drug paraphernalia.

(Id Upon final disposition of the criminal action or. if there is no 
criminal actum, at any tune upon motion o f the prosecuting official 
the court shall order the destruction o f any controlled drug, con­
trolled substance or drug paraphernalia not previously destroyed 
pursuant to an otder under subsection ia) o f Ibis section, or order it 
delivered to the eoiimiisMoner ->f consumer prolortion as soon as 
possible

(c) Hie law enforcement agency seizing the controlled drug, 
emititilled substance or diug paraphernalia shall keep a full and 
complete record of the time and place where such controlled drug, 
controlled stil'vtanee or drug paraphernalia was seized, the kinds. 
■Illumines and weight of drugs received, hy whom the controlled 
drug, controlled substance or drug paraphernalia were delivered 
and received and the dale and manner of destruction or disposition 
o f such controlled drug, controlled substance or drug paraphernalia. 
Such record and the certificate of the results o f the analysis shall 
he disclosed only to attorneys of record in the case, the defendant 
and to federal and state officers charged with enforcement of 
federal and stale narcotic laws.
( 1 3 8 1 .  I ' A  8 4 - 4 1 .  5 I ;  PJ85 .  P . A .  Hf . -2l i ; t,  § 2 )

llitlorirnl Note

I9H.Y I* A t'.VV.'GI } 2 inM rti •] refrr “or. if there is no criminal accmn. at any
encc* In 'cbnirullfl dm*: * throughout. tone upon motion of the pn'irfuttng of
in *ul»si*<* HI. ins* rii iJ reference to suhl ficial"
(SI nl 5 21a 210, in sultvr Oil. inserted

Library Rrfrrrnrn

Searches ami Seizure* *-*5 
( ’ J S  S i m  rebel  a m i  55 *21

07. 1 1 2  l o  I I I

§ 51-37. Ifepi'iih'il. <1971. P.A. 871. § 129.)

Historical Note

Tin* repealed section. relating to con­
finement of persons ac.pnttcd by reason
of insanity, was derived from 

1963. P a  612. §
I9.'»9 P A 523. j I 
I'J'.O. P A  28. § lf»o
iu:i. Supp. 55 sKWGe. .M2 M

19.9 Rev. 5 8749 
1941. Supp. 5 SHGf. 
1930 Rev.. 5 6432 
1918 Rev. 5 6385. 
1902 Rev . 5 1473 

See. now. 5 33a-47
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f54-3#»  ( KI MI NAI .
Itepcaleii

§ 5 l- 3 7 u . Repealed. IIUKil, l ‘ ..t, Hil-I Ifi.i

llhlonr»l Noir

T7lf rrpfalrd irrlion. whirli rrUtnl to in ifrtnhi'r I ha* it<<nvr«l from
rrlraie nf ronfinnl umlrr urtior I9'ir» I’ V •

§§ 5 I-.1S . 51-311. .Repealed. <1971. I ’ .A 871.$ |29.

llltliim  «l Niilf

Kunnrr |  M-.'IH, relating In rratoii nf in- nut•. affiT in.mniinn j■••rmil
for rrliMjr* nf [uranns confim-tl jflrr xr nrl l» v ninri ha* •Ii'iivmI ton it
<jui(ta| by rr**un of miamly has rierivftj I* A i:if» }'1
twm 1903 I* V till, t HI

1967 P.A Wl. } I  I ft.76 Supp ( .U.-JJ
1919 Rev. { 6750 |9.',3 Supp } JJ
1930 Rev . f 6433 1919 Rev . j H7JI
1918 llrv . |  6686 1930 Rev. j M il
1902 l lrv . If .'471. 2760 1916 l lrv . } 6767
See, now. f 63a-17. 1909 I' A clt 143
Former |  64-39. rrUlinn In continued ‘ h* v , 4 117 *

roufjiienicnt of a |trrson art|uitlrd Ity See, mow. Ij ;*3o-47

§ 5 1 —10. T r n n s f c r r e d  In § 51-oGd ill f .e i i .S I .,  liov . in  1981 

§ 5 1 —1 0 a . T r a n s f e r r e d  In § 5 1 - l i  in  (> en .S l.. I lcv  In 19.81

§ 51— 11. T r n n s f c r r e d  In § 'i l- .ir .2 e  in  (Je li.S l . R ev. In  I9H|

C IIA IT K II  !l5 !)a

W IH E T A IT IN C  AN D  E L E C T R O N IC  
S U R V E IL L A N C E

Sf cllon
.‘i 1-4 la  Definition.
Cl III. A|i|iliealion for order authnnziiig inierrepliuii
Cl lie  lidormulion in application.
51 IM 1-Miunvc o f i.rtler

I l ie  >t,Moment l.v |une l on i.4HUJlire n f order ('onlenls ul order
.'•I III i:\eet.tiMti o f i.nler: progress lepnMs
'.I l ip  l.v I e. mull.s of onier
.’.I III. I’rndeifed wire communication'.: issuance o f order anil in lerrcp  

Hull |iri.lnt.iled.
.1 II. Recording o f  inierre|.(ii.it; seal.in;, custody and ileslruclicn.

n l II) Seal.lie. custody, storage ami deslrurlii.n  of apphriliiins ami
orders.

n l UK .‘•’ervice o f  notice o f interception: inspection o f in ltree |iled  com 
municacions. applications ami toilers, postponement of service, 

ft I 11/ Intercepted communication admissible as evidence, a lien 
5 1 -lln t Motion to suppress.
51-H it Report by panel lo chief court adm inistrator.
5 l-4 lo  Reports by state 's  attorneys.
51 d ip  Disclosure of contents of wire communication. Unauthorized 

d. insure. Class 0  felony.
51- l l ' |  Autlmrily o f  commumeation common carrie r to in teirept, disclose 

o r use wire communication 
5 1 -11 r Remedies o f  party intercepted: defense.
51-II.v  Illegal possession, sale, distribution of ei|uipment: Class I) felony. 
54—l i t  Unauthorized or illegal interception' Class C felony

§ 51—  I I I I . Definitions
T h e  fo llow ing  w o rd s  an d  p h ra se s , a s  u sed  in th is  c n ap te r , shall 

h ave  th e  fo llow ing  m ean ings, un less  th e  c o n te x t o th e rw ise  re q u ire s :

(1) "W ire  co m m u n ica tio n "  m eans a n y  com m unication  m ad e  in 
w hole  o r mi p a r t  th ro u g h  the  u se  o f  fac ilities  fo r  th e  tran sm iss io n  o f 
co m m unications  h y  the  aid o f  te lep h o n e  o r  te le g ra p h  b e tw een  the  
p o in t o f  o rig in  a n d  th e  poin t o f  re cep tio n  fu rn ish ed  o r  o p e ra te d  by 
an y  p e rso n  e n g a g e d  a s  a  com m on c a r r ie r  in p rov id ing  o r  o p e ra tin g  
sucli fac ilities  f o r  th e  tra n sm iss io n  o f  in tr a s la te ,  i r t e r s t a t e  o r  
fo re ig n  com m unications;

(2) " In te . 'c e p t"  m ean s  th e  in ten tio n a l o v e rh e a r in g  o r  rec o rd in g  o f 
a w ire  co m m unication  th ro u g h  th e  u s e  o f  an y  e lectron ic , m echan ical 
o r  o th e r  device;

(3) "E lec tro n ic , m echan ical o r o th e r  d ev ice"  m eans a n y  device o r 
a p p a ra tu s  w hich can  be u sed  to  in te rc e p t a  w ire  com m unication  
o th e r  th an  (A) a n y  te lephone  o r te le g ra p h  in s tru m e n t, eq u ip m e n t o r
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O r i g i n a l  S p o n s o r ( s ) :  S E N .  C O G H I L L

I N  T H E  S E N A T E

C S  F O R  S E N A T E  B I L L  N O .  4 5 7  (  )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N  /,<

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  r e t u r n  o f  p r o p e r t y  i n  t h e

c u s t o d y  o f  l a w  e n f o r c e m e n t  a g e n c i e s . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  1 2 . 3 6 . 0 2 0  i s  a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  t o  r e a d :

( d )  E x c e p t  a s  p r o v i d e d  i n  A S  1 2 . 3 6 . 0 7 0 ,  a  l a w  e n f o r c e m e n t  a g e n c y  

s h a l l  r e t u r n  u n f o r f e i t e d  p r o p e r t y  i n  i t s  c u s t o d y  t o  t h e  o w n e r  o f  t h e  

p r o p e r t y  o r  t o  t h e  a g e n t  o f  t h e  o w n e r  i f

( 1 )  t h e  r e t u r n  i s  a u t h o r i z e d  u n d e r  ( a )  o f  t h i s  s e c t i o n ;

( 2 )  t h e  o w n e r  o r  a g e n t  o f  t h e  o w n e r  m a k e s  a  w r i t t e n  d e m a n d  

f o r  r e t u r n  o f  t h e  p r o p e r t y  u n d e r  A S  1 2 . 3 6 . 0 7 0  a n d  d e l i v e r s  t h e  d e m a n d  

t o  t h e  a g e n c y  h a v i n g  c u s t o d y  o f  t h e  p r o p e r t y ;  a n d

( 3 )  t h e  a g e n c y  d o e s  n o t  h a v e  c a u s e  t o  r e f u s e  t h e  d e m a n d  

u n d e r  A S  1 2 . 3 6 . 0 7 0 ( b ) .

( e )  F o r  t h e  p u r p o s e s  o f  ( a ) ( 1 )  o f  t h i s  s e c t i o n

( 1 )  p r o p e r t y  i s  n o  l o n g e r  " i n  c u s t o d y  i n  c o n n e c t i o n  w i t h  a
\

c h i l d r e n ' s  c o u r t  p r o c e e d i n g  o r  a  c r i m i n a l  p r o c e e d i n g "  w h e n  t h e r e  h a s  

b e e n  a  f i n a l  d i s p o s i t i o n  o f  t h e  c a s e ;

( 2 )  p r o p e r t y  i s  n o  l o n g e r  " i n  c u s t o d y  i n  c o n n e c t i o n  w i t h  a n  

o f f i c i a l  i n v e s t i g a t i o n  o f  a  c r i m e "  w h e n  t h e  i n v e s t i g a t i o n  i s  c o m p l e t e  

a n d  t h e  e a r l i e s t  o f  t h e  f o l l o w i n g  e v e n t s  o c c u r s :

( A )  s i x  m o n t h s  e l a p s e  f r o m  t h e  c o m p l e t i o n  o f  t h e  

i n v e s t i g a t i o n ;

( B )  t h e  p r o s e c u t i n g  a u t h o r i t y  d o e s  n o t  i n i t i a t e  p r o ­

c e e d i n g s  a s  a  r e s u l t  o f  t h e  i n v e s t i g a t i o n ;  o r

fll

- 1 -  CSSB 457(  )



1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

13

14

15

16

17

18

19

2 0

2 1

2 2

23

24

25

26

27

28

29

(C) the prosecuting authority initiates criminal 

proceedings or proceedings in children's >:ourt as a result of the 

investigation, in which case the property becomes property in 

custody in connection with a children's court proceeding or a 

criminal proceeding.

* Sec. 2. AS 12.36 is amended by adding a new section to read:

Sec. 12.36.070. PROCEDURE FOR CLAIMING UNFORFEITED PROPERTY, 

(a) A person claiming unforfeited property under this chapter shall

file a notice of claim with the law enforcement agency having custody

of the property. The notice must include a list of the items of

property whose return is sought, the basis for the claimant's claim of 

ownership, the case numbers of all judicial proceedings involving the 

items, and the date of final termination of the proceedings. If the 

property was the subject of a criminal or children's court proceeding, 

the notice may not be filed until 30 days after the final disposition 

of that proceeding.

(b) The law enforcement agency having custody of the property 

that is the subject of a claim under this section shall return the 

property within 30 days of the receipt of the claim unless

(1) the claim does not meet the requirement? of (a) of this
%

section;

(2) the property is not subject to return under this chap­

ter ;

(3) the property is a prohibited weapon as defined in 

AS 11.61.200, a controlled substance as defined in AS 11.71.900 or 

paraphernalia for the use of the controlled substance, an alcoholic 

beverage as defined in AS 04.21.080 when possession of the beverage 

was illegal, or material whose distribution would be illegal under 

AS 11.61. 125;
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(4) the person claiming the property does not present

satisfactory proof of ownership; if the agency determines that the

proof of ownership is unsatisfactory, it shall, within 30 days of the

receipt of the claim, notify the claimant in writing of the reasons 

for not returning the property; or

(5) the agency acquired the property in connection with the

investigation of a serious offense, the identity of the offender is 

unknown or there is insufficient evidence to proceed against a sus­

pected offender, and the return of the property would hamper future 

prosecution if evidence later acquired by a law enforcement agency 

warranted the commencement of criminal proceedings or proceedings in 

children's court.

(c) If a law enforcement agency is aware that more than one

person claims an ownership interest in property that is the subject of

a demand for return under this section, the agency shall determine

which person has the superior claim to the property, and shall provide

written notification of this determination to all claimants of which

the agency has knowledge 10 days before releasing custody of the

property. If the agency provides the notification required under this

subsection, the agency is immune from liability for releasing the 
%

property. If the person demanding return of the property presents 

satisfactory proof that the person is acting on behalf of all claim­

ants of which the agency has knowledge, che agency is not required to 

provide the written notification specified in this subsection, and is 

immune from liability for releasing the property to the person demand­

ing its return.

(d) If a law enforcement agency fails to return claimed property 

in a timely manner under this section or refuses to return claimed 

property, the claimant may file a civil action in the superior court
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against the state if the law enforcement agency is a state agency, or 

against a political subdivision, if the law enforcement agency is a 

municipal agency. The court may not order the property returned if 

the defendant shows that return would be improper under (b) or (c) of 

this section.

* Sec. 3. AS 12.36.020(c) is repealed.
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