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January 8, 1990

The Honorable Tim Kelly 
President of the Senate 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Mr. President:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill that makes several 
changes in the area of forfeiture of property due to
violation of state drug laws. These changes are needed in 
order to have a greater impact on drug dealing by taking 
the profit out of that activity. A section-by-section
description of the bill follows.

Section 1 of the bill replaces existing provisions in art. 
2 of AS 17.30 with new drug forfeiture provisions as 
follows:

Proposed AS 17.30.103 expands the type of property that is 
subject to forfeiture. In particular, it permits 
forfeiture of money, securities, and other property that is 
"traceable" to illegal drug activity or that was used to
buy drugs. This provision thus allows for forfeiture of
drug proceeds or capital to a greater extent than is 
permitted under current Alaska law; however, it does not go 
as far as current federal law in that it does not permit 
forfeiture of homes and other real property that has been 
merely used as a place to store or sell drugs. This new 
section also provides for forfeiture of guns and other 
weapons, regardless of whether they are visible (as 
required by current law) or hidden away.

Proposed AS 17.30.105 clarifies existing law on seizure of 
property without court orders, to permit seizure if it is 
otherwise constitutionally permissible. Current law allows 
seizure only if incidental to a lawful arrest. However, in 
many cases there might be no arrest but the property is in 
plain view, which is a constitutionally proper reason for 
seizing it. This new section also authorizes a court order 
of seizure if a grand jury has reviewed the evidence and 
found that the property is subject to forfeiture. It makes
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little sense to require evidence that has already been
presented in a grand jury proceeding, in order to obtain a 
criminal indictment, to be presented once again in order to 
obtain a court seizure order.

Proposed AS 17.30.107 is nearly identical to current 
AS 17.30.126, which creates special seizure, forfeiture and 
disposal provisions for drugs. As part of the new art. 2 
in AS 17.30, this new section specifically applies to 
imitation controlled substances as well.

Proposed AS 17.30.109 combines the provisions for release 
and sale of seized property found in current AS 17.30.118 
and 17.30.120, and adds additional equitable authority for 
the issuance of restraining orders and injunctions, or 
other action designed to preserve the availability and
value of seized property.

Proposed AS 17.30.111 contains many of the notice
provisions contained in current AS 17.30.116(a). The new 
section makes it clear that notice must be given to known 
claimants after property is seized, and to unknown 
claimants (by publication) only after a forfeiture 
proceeding is actually initiated.

Proposed AS 17.30.113 sets out the procedure to be followed 
by persons claiming an interest in property subject to 
forfeiture, and is essentially the same as current 
AS 17. 3 0 . 1 1 6 (b).

Proposed AS 17.30.115 sets out the procedures for
forfeiture proceedings and retains the provisions that are 
in current AS 17.30.112 and 17.30.116(c). In addition, 
this section also provides that the state can prove a prima 
facie case for forfeiture, which switches the burden of 
proof to the claimants of the property, by showing that a 
grand jury indictment has been issued charging that the 
property is subject to forfeiture, or that a conviction has 
been obtained for violation of state drug laws. As 
explained above, and as recognized in current AS 
17.30.112(a), it makes little sense to repeatedly present 
the same evidence of the offense. The primary issue in 
most forfeiture proceedings is not whether the property was 
used in drug dealing, but rather whether the claimant 
reasonably should have known of the offense and whether the 
interest in the property was acquired in good faith, issues 
in which the burden has always been placed on the person 
claiming the property.

Proposed AS 17.30.117 is a wholly new provision that 
authorizes forfeiture through expeditious and less 
expensive administrative proceedings. This type of 
administrative forfeiture has been recommended by national 
organizations such as the Council on State Governments and
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the American Legislative Exchange Council, and is limited 
to property worth $100,000 or less. Under this new 
section, the commissioner of administration would appoint 
hearing officers to hold hearings to determine whether the 
property is to be forfeited or returned to an innocent 
o w n e r .

Proposed AS 17.30.119 is a new provision that specifies 
what can be part of a forfeiture order. The order must 
take the remission provisions of proposed AS 17.30.121 into 
account, and the expenses of forfeiture or remission must 
be included as part of a defendant's criminal sentence or 
as an assessment of costs. Because assets are often moved, 
sold, or diminished in value before they can be forfeited, 
this new section also provides for the forfeiture of 
substituted assets. This section also continues the policy 
expressed in current AS 17.30.124(b) that drug dealers will 
not be permitted to protect their own property by using 
cars or other property borrowed or rented from innocent 
third parties.

In addition, proposed AS 17.30.119(b) creates exemptions to 
forfeiture so that persons are not left without the 
necessities of life. Except for liquor licenses or limited 
entry permits that are traced to the profits of drug 
dealing, this provision leaves drug traffickers with the 
same amount of property as someone who has filed for 
bankruptcy.

One additional provision in proposed AS 17.30.119(f) gives 
the state a lien creditor preference over persons who claim 
an unperfected security interest in property, limited to 
the costs of the forfeiture, investigation, and 
prosecution. This provision is in response to the Alaska 
Supreme Court's opinion in Fehir v. S t a t e , 755 P.2d 1107 
(Alaska 1988), which allows persons with unperfected 
security interests to file a claim for forfeited property. 
Drug traffickers are often adept at hiding assets or 
otherwise thwarting forfeitures by transferring assets to 
family, friends, or business associates. Therefore it is 
appropriate to give the state priority over these unknown 
(i.e.■ unrecorded) claimants to the property, at least to 
the extent that the state is able to recoup its expenses.

Proposed AS 17.30.121 provides for the remission of 
property to innocent claimants. Except as to aircraft, 
vehicles, and vessels, current statues do not specify what 
is required for a claimant to obtain return of the 
property. Therefore, this new section adopts the 
requirements approved in the Alaska Supreme Court opinions 
in Fehir v. State, and State v. Rice, 626 P . 2d 104 (Alaska 
1984) .
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Finally, AS 17.30.123 provides for disposal of property by 
the Department of Administration. The new section is 
patterned after current AS 17.30.122, but includes an 
important new provision that allows municipalities to share 
in the forfeiture of assets. Under this section, up to a 
total of 50 percent of the forfeited assets can be shared 
with municipal lav; enforcement agencies that make 
significant contributions to the investigation leading to 
the forfeiture.

Sections 2 and 3 of the bill make needed definition 
changes, and sec. 4 repeals an unnecessary statute in 
AS 11.73 and existing provisions in AS 17.30 that are 
replaced by new provisions in sists. 1 of this bill.

I urge your prompt and favo/able/action/Cmsthis bill.

Steve 
Governor
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S e n a t o r  A r l i s s  S t u r g u l e w s k i  
A T T N :  M e l i s s a  A .  F o u s e

J a c k  C h e n o w e t h  
L e g i s l a t i v e  C o u n s .e -'

S U B J E C T :

T O :

FROM:

T h i s  m e m o r a n d u m  h i g h l i g h t s  t h e  p r i n c i p a l  s i m i l a r i t i e s  a n d  
d i f f e r e n c e s  b e t w e e n  S p o n s o r  S u b s t i t u t e  f o r  S e n a t e  B i l l  1 9 .  
y o u r  m e a s u r e  p r o p o s i n g  a d d i t i o n s  a n d  a m e n d m e n t s  t o  t h e  l a w s  
a p p l i c a b l e  t o  s e i z u r e  a n d  f o r f e i t u r e ,  a n d  S e n a t e  B i l l  3 6 7 ,  
t h e  g o v e r n o r ' s  b i l l  o r :  s u b s t a n t i a l l y  t h e  s a m e  s u b j e c t .

T h i s  m e m o  k e y s  t o  t h e  b i l l  o r d e r  s e t  o u t  i n  S S S B  19 a n d  
c r o s s - r e f e r e n c e s  f r o m  t h a t  m e a s u r e  t o  t h e  r e l a t e d  p r o v i s i o n s  
o f  t h e  a d m i n i s t r a t i o n ' s  b i l l .

S C O P E  OF S U B J E C T  M ATTER COVERED I N  M E A SU R E S:

S S S B  19 b r i n g s  t o g e t h e r  s e i z u r e  a n d  f o r f e i t u r e  p r o v i s i o n s  
a p p l i c a b l e  t o  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  t h e  c r i m i n a l  
l a w s  o f  t h e  s t a t e  g o v e r n i n g

- -  a l c o h o l i c  b e v e r a g e s  ( A S  0 4 ) ;

—  c o n t r o l l e d  s u b s t a n c e s  ( A S  1 1 . 7 1  a n d  1 7 . 3 0 ) ;  a n d

- -  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  (A S  1 1 . 7 3 ) .

I f  e n a c t e d ,  t h e  l e g i s l a t i o n  w o u l d  r e p l a c e  s e i z u r e  a n d  f o r ­
f e i t u r e  p r o v i s i o n s  s e p a r a t e l y  a p p l i c a b l e  t o  t h e s e  c h a p t e r s  
w i t h  a  s i n g l e  s e t  o f  p r o c e d u r e s  a p p l i c a b l e  t o  t h e  t a k i n g  o f  
p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  s t a t e  l a w  a p p l i c a b l e  t o  a l c o ­
h o l i c  b e v e r a g e s ,  c o n t r o l l e d  s u b s t a n c e s ,  a n d  i m i t a t i o n  c o n ­
t r o l l e d  s u b s t a n c e s .  T h e  p r o c e d u r e s  d e f i n e d  i n  t h e  s p o n s o r  
s u b s t i t u t e  a r e  m a d e  p a r t  o f  T i t l e  1 2 ,  t h e  C o d e  o f  C r i m i n a l  
P r o c e d u r e .  ( W h i l e  f o r f e i t u r e  i s  a  c i v i l  p r o c e s s ,  i t s  a c t u a l  
u s e  r e l a t e s  s o  c l o s e l y  t o  c r i m i n a l  c o n d u c t  t h a t  i t  s e e m e d  t o  
m e  b e s t  t o  p l a c e  t h e  m a t e r i a l  i n  t h e  p a r t  o f  t h e  s t a t u t e s - -
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AS 1 2 . 3 5 ,  r e l a t i n g  t o  s e a r c h  a n d  s e i z u r e - - t o  w h i c h  t h e  s u b ­
j e c t  m a t t e r  o f  t h e  l e g i s l a t i o n  m o s t  l o g i c a l l y  r e l a t e s . )  * /  
A d d i t i o n a l l y ,  S S S B  19 i s ,  i n  m y  v i e w ,  a  m o r e  " p r o c e s s " - s e n s i -  
t i v e  a p p r o a c h  i n  t h a t  i t  i s  o r g a n i z e d  i n  a  m a n n e r  t h a t  m o r e  
n e a r l y  a p p r o x i m a t e s  t h e  c h r o n o l o g y  t h a t  t h e  o w n e r  o r  c l a i m ­
a n t  o f  s e i z e d  p r o p e r t y ,  o r  t h a t  p a r t y ' s  l e g a l  c o u n s e l ,  w o u l d  
l i k e l y  e n c o u n t e r  i n  d e a l i n g  w i t h  q u e s t i o n s  o f  s e i z u r e  a n d  
f o r f e i t u r e  o f  p r o p e r t y .

SB 3 6 7 ,  t h e  a d m i n i s t r a t i o n  m e a s u r e ,  o m i t s  r e f e r e n c e  t o  a l c o ­
h o l i c  b e v e r a g e s ,  l i m i t i n g  t h e  c h a n g e s  p r o p o s e d  t o  s t a t e  l a w s  
a p p l i c a b l e  t o  c o n t r o l l e d  s u b s t a n c e s  a n d  i m i t a t i o n  c o n t r o l l e d  
s u b s t a n c e s .  C o n s e q u e n t l y ,  t h e  a d m i n i s t r a t i o n  s e e k s  t o  
a c h i e v e  i t s  o b j e c t i v e  t h r o u g h  a  r e v i s i o n  o f  c u r r e n t  s e i z u r e  
a n d  f o r f e i t u r e  l a w s  i n  e x i s t i n g  AS 1 7 . 3 0 . 1 0 0  a n d  t h e  s e c ­
t i o n s  t h a t  f o l l o w .

* /  I n i t i a l l y ,  t h e  d r a f t i n g  s t r a t e g y  f o r  w h a t  
e v e n t u a l l y  b e c a m e  S e n a t e  B i l l  19  i n v o l v e d  c o n s o l i d a t i n g  
i n  o n e  p l a c e  s e i z u r e  a n d  f o r f e i t u r e  p r o v i s i o n s  a p p l i ­
c a b l e  t o  p r o p e r t y  i n v o l v i n g  a n y  c r i m i n a l  v i o l a t i o n  s o  
t h a t  o n e  s e t  o f  p r o c e d u r e s  a n d  s t a n d a r d s  w o u l d  g o v e r n  
t h r o u g h o u t  s t a t e  l a w .  F o l l o w i n g  d i s c u s s i o n  w i t h  t h e  
a d m i n i s t r a t i o n  r e p r e s e n t a t i v e s ,  y o u  a s k e d  m e  t o  o m i t  
f r o m  t h e  d r a f t  o f  SB 19  t h e  p r o v i s i o n s  g o v e r n i n g  e a c h  
o f  t h e  f o l l o w i n g ,  a s  t o  e a c h  o f  w h i c h  e x p l i c i t  s e i z u r e  
a n d  f o r f e i t u r e  p r o v i s i o n s  m a y  b e  f o u n d  i n  t h e  r e s p e c ­
t i v e  t i t l e s  a n d  c h a p t e r s  e l s e w h e r e  i n  t h e  b o d y  o f  s t a t e  
l a w :

- -  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  g u i d e  l i c e n s i n g
l a w s ;

- -  p r o p e r t y  u s e d  t o  v i o l a t e  c r i m i n a l  l a w s  r e l a t i n g  
t o  i l l e g a l  u s e  o f  a n i m a l s ;

—  p r o p e r t y  u s e d  t o  v i o l a t e  s t a t e  g a m i n g  l a w s ;  a n d

- -  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  s t a t e  f i s h  a n d  
g a m e  s t a t u t e s  a n d  r e g u l a t i o n s .

E a c h  o f  t h e s e  t o p i c s  c o n t i n u e s  t o  b e  c o v e r e d  b y  i t s  o w n  
s e p a r a t e  s t a t u t o r y  f o r e c l o s u r e  p r o v i s i o n s .
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C o m m i t t e e s  c o n s i d e r i n g  t h e  l e g i s l a t i o n  s h o u l d  d e t e r m i n e  t h e  
s c o p e  o f  t h e  s u b j e c t  m a t t e r  t o  b e  a d d r e s s e d  i n  t h i s  l e g i s ­
l a t i o n :  i f  l i m i t e d  t o  c o n t r o l l e d  s u b s t a n c e s / i m i t a t i o n  c o n ­
t r o l l e d  s u b s t a n c e s ,  p l a c e m e n t  o f  t h e  s u b j e c t  m a t e r i a l  i n  
AS 1 7 . 3 0  i s  p r o p e r ;  i f  b r o a d e n e d  t o  i n c l u d e  o t h e r  s u b j e c t s ,  
u s e  o f  AS  1 2 . 3 5  s e e m s  a  b e t t e r  c h o i c e .

*

S S S B  19  i s ,  i n  s o m e  r e s p e c t s ,  a  m o r e  t r a d i t i o n a l  a p p r o a c h .  
U n d e r  i t ,  s e i z u r e  a n d  f o r e c l o s u r e  r e s p o n s i b i l i t i e s  d e v o l v e  
o n  o n e  e x e c u t i v e  b r a n c h  a g e n c y - - t h e  D e p a r t m e n t  o f  P u b l i c  
S a f e t y - - a n d ,  i n  c o n t e s t e d  f o r e c l o s u r e s ,  t h e  j u d i c i a l  b r a n c h  
h a s  t h e  e x c l u s i v e  r o l e .

SB 3 6 7  i n t r o d u c e s  s o m e  a d d i t i o n a l  p l a y e r s - - w h i l e  p u b l i c  
s a f e t y  h a s  a  r o l e  i n  t h e  s e i z u r e  a n d  c u s t o d y ,  t h e  c o m m i s ­
s i o n e r  o f  a d m i n i s t r a t i o n  f i g u r e s  p r o m i n e n t l y  i n  t h e  a d m i n i s ­
t r a t i v e  a n d  p r o p e r t y  d i s p o s i t i o n  p r o c e s s - - a n d ,  i n d e e d ,  t h e  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  h a s  a  l a r g e r  r o l e  i n  c o n t e s t e d  
s u m m a r y  a d m i n i s t r a t i v e  h e a r i n g s .

C o m m i t t e e s  c o n s i d e r i n g  t h e  l e g i s l a t i o n  s h o u l d  a l s o  d e t e r m i n e  
w h e t h e r  a n d  t o  w h a t  e x t e n t  t h e  r o l e  c f  e x e c u t i v e  a g e n c i e s  i n .  
t h e  c o n s i d e r a t i o n  a n d  d i s p o s i t i o n  o f  f o r f e i t u r e  a c t i o n s  
s h o u l d  b e  e n l a r g e d .

D R A F T I N G  N O T E S :

S S S B  1 9 ' s  b i l l  s e c t i o n  1 e s t a b l i s h e s  t h e  p r o c e d u r e s  a p p l i ­
c a b l e  t o  s e i z u r e  a n d  f o r f e i t u r e ,  w h i l e  t h e  r e m a i n d e r  o f  t h e  
b i l l  ( s e c t i o n s  2 - 8 )  d e f i n e  t h e  a p p l i c a b i l i t y  o f  t h o s e  p r o ­
c e d u r e s  i n  r e l a t i o n s h i p  t o  t h e  s p e c i f i c  s t a t u t e s  i n  w h i c h  
f o r f e i t u r e  o f  p r o p e r t y  i s  c u r r e n t l y  a u t h o r i z e d  u n d e r  t h e  
v a r i o u s  s e p a r a t e  t i t l e s ,  a n d  m a k e s  o t h e r  n e c e s s a r y  c h a n g e s .

T h e  p r i n c i p a l  o p e r a t i v e  p r o v i s i o n  o f  SB 3 6 7 ,  a l s o  i t s  b i l l  
s e c t i o n  1 ,  i n s e r t s  i n t o  AS 1 7 . 3 0  a  s e q u e n c e  o ^  n e w  s e c t i o n s  
i n  p l a c e  o f  m a t e r i a l s  p r o p o s e d  t o  b e  r e p e a l e d .  T h e  r e m a i n ­
i n g  f e w  s e c t i o n s  o f  t h e  b i l l  m a k e  t e c h n i c a l  c o n f o r m i n g  
a m e n d m e n t s .

B o t h  b i l l s  i n c o r p o r a t e  n e c e s s a r y  r e p e a l e r s .

*

Vi
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A P P L I C A B I L I T Y :

A n  " A p p l i c a b i l i t y "  s e c t i o n  a p p e a r s  o n l y  i n  S S S B  1 9 ;  t h e r e  i s  
n o  d i r e c t l y  c o m p a r a b l e  p r o v i s i o n  i n  t h e  a d m i n i s t r a t i o n  b i l l .  
P r o p o s e d  AS 1 2 . 3 5 . 2 0 0  [ A p p l i c a b i l i t y ]  o f  S S S B  19 i d e n t i f i e s  
i n  g e n e r a l  o r  c o l l e c t i v e  t e r m s  p r o p e r t y  s u b j e c t  t o  f o r f e i ­
t u r e  u n d e r  t h e  a l c o h o l i c  b e v e r a g e  c o n t r o l  l a w s  (A S  0 4 )  a n d  
p r o p e r t y  c o v e r e d  b y  t h e  c o n t r o l l e d  s u b s t a n c e  ( A S  1 7 . 3 0 )  a n d  
i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  l a w s  ( A S  i l . 7 3 ) .

SEIZURE:

P r o p o s e d  AS 1 2 . 3 5 . 2 1 0  [ S e i z u r e ]  o f  S S S B  19 a u t h o r i z e s ,  i n  
t h e  a l t e r n a t i v e ,

- -  a c t u a l  s e i z u r e  o f  " p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e "  
u n d e r  a  w a r r a n t  o r  c o u r t  o r d e r ;

- -  c o n s t r u c t i v e  s e i z u r e  o f  t h a t  p r o p e r t y  u n d e r  a  w a r ­
r a n t  o r  c o u r t  o r d e r ;  o r

- -  a c t u a l  o r  c o n s t r u c t i v e  s e i z u r e  o f  t h a t  p r o p e r t y  
w i t h o u t  a  w a r r a n t

- -  i f  m a d e  i n c i d e n t  t o  a  v a l i d  a r r e s t ;

- -  i f  s u b j e c t  t o  p r i o r  j u d g m e n t  i n  a  c r i m i n a l  p r o ­
c e e d i n g ;  o r

- -  u n d e r  a  s h o w i n g  o f  p r o b a b l e  c a u s e .

I n  i t s  AS  1 7 . 3 0 . 1 0 5 ( a )  [ p a g e  2 ,  l i n e  11 a n d  f o l l o w i n g ] ,
SB 3 6 7 ,  t h e  a d m i n i s t r a t i o n  m e a s u r e ,  l i k e w i s e  a u t h o r i z e s  s e i ­
z u r e  e i t h e r  u n d e r  c o u r t  o r d e r  o r  w i t h o u t  c o u r t  o r d e r  a n d  
s e t s  o u t  r e l e v a n t  s t a n d a r d s  t o  g u i d e  t h o s e  p r o p e r t y  s e i ­
z u r e s .  A s  t h e  t r a n s m i t t a l  l e t t e r  a c c o m p a n y i n g  SB 3 6 7  
n o t e s ,  t h e  a d m i n i s t r a t i o n  m e a s u r e  i n c o r p o r a t e s  s e i z u r e  
a u t h o r i t y  " i f  o t h e r w i s e  c o n s t i t u t i o n a l l y  p e r m i s s i b l e , "  i n  
o r d e r  t o  t a k e  a d v a n t a g e  o f  t h e  c o n s t i t u t i o n a l l y - a u t h o r i z e d  
e x c e p t i o n s  t o  t h e  w a r r a n t  r e q u i r e m e n t ,  a n d  a u t h o r i z e s  s e i ­
z u r e  o n  t h e  b a s i s  o f  a  g r a n d  j u r y  f i n d i n g  t h a t  t h e  p r o p e r t y  
i s  s u b j e c t  t o  f o r f e i t u r e .  T h e s e  a d d i t i o n a l  c i r c u m s t a n c e s  
a r e  n o t  e x p l i c i t l y  i n c o r p o r a t e d  i n t o  t h e  l e g i s l a t i o n  y o u  
h a v e  i n t r o d u c e d .

P r o p o s e d  AS 1 2 . 3 5 . 2 1 0  i n  S S S B  19 a l s o  b r i e f l y  d e s c r i b e s  h o w  
a  c o n s t r u c t i v e  s e i z u r e  o f  t h e  p r o p e r t y  m a y  b e  m a d e .  T h e  
a d m i n i s t r a t i o n  m e a s u r e  m a k e s  n o  p r o v i s i o n  f o r  a  c o n s t r u c t i v e  
s e i z u r e .
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CUSTODY OF S E I Z E D  P R O P E R T Y :

I n  S S S B  1 9 ,  p r o p o s e d  AS 1 2 . 3 5 . 2 2 0  [ C u s t o d y ]  d i r e c t s  t h e  c o m ­
m i s s i o n e r  o f  p u b l i c  s a f e t y  ( o r ,  b y  d e f i n i t i o n ,  t h e  c o m m i s ­
s i o n e r ' s  d e s i g n e e )  t o  t a k e  c u s t o d y  o f  s e i z e d  p r o p e r t y ,  a n d  
s e t s  o u t  t h e  a l t e r n a t i v e s  a v a i l a b l e  t o  t h a t  o f f i c e r  i n  t h e  
p e r f o r m a n c e  o f  t h a t  d u t y .

C u s t o d y  i s  b r i e f l y  a d d r e s s e d  i n  AS 1 7 . 3 0 . 1 0 5 ( b )  o f  t h e  a d ­
m i n i s t r a t i o n  m e a s u r e .  T h e  t a s k  i s  a s s i g n e d  t o  t h e  c o m m i s ­
s i o n e r  o f  p u b l i c  s a f e t y  o r  a  m u n i c i p a l  l a w  e n f o r c e m e n t  a g e n t  
w h o m  t h e  c o m m i s s i o n e r  a u t h o r i z e s .

DU R AT ION OF CUSTODY OF S E I Z E D  P R O P E R T Y :

I n  S S S B  1 9 ,  p r o p o s e d  AS 1 2 . 3 5 . 2 3 0  [ D u r a t i o n ]  s e t s  l i m i t s  o n  
t h e  d u r a t i o n  o f  t h e  h o l d i n g  o f  s e i z e d  p r o p e r t y .  A s  a  g e n e r ­
a l  r u l e ,  a s  t o  p r o p e r t y  u s e d  o r  i n t e n d e d  f o r  u s e  i n  a  c r i m e  
t h a t  i s  m o v a b l e ,  t h e  p e r i o d  o f  h o l d i n g  i s  l i m i t e d  t o  t h e  
e a r l i e r  o f  t h e  s e c u r i n g  o f  a n  o r d e r  o f  f o r f e i t u r e  f r o m  a  
c o u r t  o r  4 8  h o u r s .  T h e  h o l d i n g  r u l e  i s  s u b j e c t  t o  e x ­
c e p t i o n s  t h a t  p e r m i t  l o n g e r  r e t e n t i o n  o f  c e r t a i n  i l l i c i t ­
l y - h e l d  a l c o h o l i c  b e v e r a g e s  a n d  c o n t r o l l e d  s u b s t a n c e s ,  n o r  
d o e s  t h e  h o l d i n g  l i m i t a t i o n  a p p l y  t o  p r o p e r t y  w h o s e  f o r f e i ­
t u r e  i s  p u r s u e d  i n  c o n j u n c t i o n  w i t h  a  c r i m i n a l  p r o s e c u t i o n .

I n  t h e  a d m i n i s t r a t i o n  m e a s u r e ,  SB 3 6 7 ,  a  4 8  h o u r  h o l d i n g  
p e r i o d  i s  l i k e w i s e  s e t  ( s e e  AS 1 7 . 3 0 . 1 0 5 ( a ) ( 2 ) ( C ) )  f o r  p r o ­
p e r t y  o f  t h i s  t y p e .

R E S P O N S I B I L I T Y  TO INVE NTORY AND VALUE S E I Z E D  P R O P E R T Y :

A s  t o  t h e  s e i z e d  p r o p e r t y ,  S S S B  1 9 ' s  p r o p o s e d  AS 1 2 . 3 5 . 2 4 0  
[ I n v e n t o r y  a n d  v a l u a t i o n ]  o u t l i n e s  m i n i m a l  i n v e n t o r y  a n d  

v a l u a t i o n  p r o c e d u r e s  t h a t  t h e  c o m m i s s i o n e r  m u s t  f o l l o w  a f t e r  
o b t a i n i n g  c u s t o d y  o f  t h e  s e i z e d  p r o p e r t y .  I n v e n t o r y  a n d  
v a l u a t i o n  m u s t  o c c u r  w i t h i n  10  d a y s .  T h e  c o m m i s s i o n e r  i s  t o  
i n f o r m  t h e  a t t o r n e y  g e n e r a l  w h o ,  a f t e r  d e t e r m i n i n g  w h e t h e r  
o r  n o t  a  s u c c e s s f u l  f o r f e i t u r e  p r o c e e d i n g  m a y  b e  m a i n t a i n e d ,  
m a y  o r d e r  r e t u r n  o f  t h e  s e i z e d  p r o p e r t y  ( e x c e p t i n g  o n l y  i l ­
l i c i t  c o n t r o l l e d  s u b s t a n c e s ) .

S u b s t a n t i a l l y  t h e  s a m e  p r o c e s s  i s  t o  b e  f o l l o w e d  i n  t h e  i n ­
v e n t o r y  a n d  v a l u a t i o n  p r o v i s i o n s  o f  t h e  a d m i n i s t r a t i o n ' s  
m e a s u r e ,  SB 3 6 7 .  T h e  s a m e  t i m e  l i m i t  a p p l i e s .  S e e  AS 1 7 . -  
3 0 . 1 0 5 ( b )  a n d  ( c ) .
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I n  S S S B  1 9 ,  t h e  f o r f e i t u r e  p r o c e d u r e  i t s e l f  c o m m e n c e s  w i t h  
p r o p o s e d  AS 1 2 . 3 5 . 2 5 0  [ P r o c e e d i n g s ]  a n d  1 2 . 3 5 . 2 6 0  [ N o t i c e ] .

F O R F E I T U R E  A L T E R N A T I V E S :

T h r e e  a l t e r n a t i v e  f o r f e i t u r e  m e t h o d s  a r e  i d e n t i f i e d .  F o r e ­
c l o s u r e  m a y  o c c u r

- -  i n  c o n j u n c t i o n  w i t h  a  c r i m i n a l  p r o c e e d i n g ,  u n d e r  a  
j e o p a r d y  f o r f e i t u r e  m o t i o n ?

-- through the summary administrative proceeding pro­
cess outlined in the bill; and

- -  b y  c o m m e n c e m e n t  o f  a n  i n  r e m  c i v i l  p r o c e e d i n g  u n d e r  
t h e  p r o c e s s  o u t l i n e d  i n  t h e  b i l l .

An exception from these requirements is made for property 
seized under a court order explicitly forfeiting the prop­
erty to the state.

T h e  c o m p a r a b l e  p r o v i s i o n  i n  SB 3 6 7  i s  AS 1 7 . 3 0 . 1 1 5 ( a ) .  T h e  
a d m i n i s t r a t i o n ' s  a l t e r n a t i v e s  i n c l u d e  " f i l i n g  a  m o t i o n  t o  
f o r f e i t  i n  a  . . . c i v i l  p r o c e e d i n g , "  a n  a l t e r n a t i v e  n o t  s e t  
o u t  i n  S S S B  1 9 ,

N O T I C E :

I n  S S S B  1 9 ,  f o r f e i t u r e  i s  p r e d i c a t e d  u p o n  t h e  r e a s o n a b l e  
e f f o r t s  o f  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y ,  o n c e  h a v i n g  
v a l u e d  t h e  p r o p e r t y  s e i z e d ,  t o  d e t e r m i n e  t h e  i d e n t i t y  o f  t h e  
o w n e r  o f  t h e  s e i z e d  p r o p e r t y  a n d  a n y  o t h e r  p e r s o n s  w h o  m a y  
h o l d  a n  i n t e r e s t  i n  t h e  p r o p e r t y .  W i t h i n  t h e  2 0  d a y  p e r i o d  
f o l l o w i n g  t h e  p r o p e r t y ' s  s e i z u r e ,  t h e  c o m m i s s i o n e r  o f  p u b l i c  
s a f e t y  i s  t o  g i v e  a c t u a l  a n d  p u b l i c a t i o n  n o t i c e  t o  t h e  
p a r t i e s  i n d i c a t e d  i n  t h e  m a n n e r  p r e s c r i b e d .

I n  SB 3 6 7 ,  t h e  c o m p a r a b l e  p r o v i s i o n  i s  AS 1 7 . 3 0 . 1 1 1 .  T h e  
a d m i n i s t r a t i o n  e x t e n d s  t h e  n o t i c e  w i n d o w  t o  3 0  d a y s  a f t e r  
s e i z u r e ,  a n d  e s t a b l i s h e s  a  m i n i m u m  v a l u e  o f  t h e  p r o p e r t y  f o r  
w h i c h  t h e  n o t i c e  o f  s e i z u r e  a n d  f o r f e i t u r e  m u s t  b e  g i v e n  a t  
$ 5 0 0 .  A s  w i t h  S S S B  1 9 ,  a c t u a l  n o t i c e  t h a t  i s  i n  c o m p l i a n c e  
w i t h  a p p l i c a b l e  r u l e s  o f  c i v i l  p r o c e d u r e  i s  a u t h o r i z e d .  
H o w e v e r ,  a  d i f f e r e n t  r e q u i r e m e n t  f o r  p u b l i c a t i o n  n o t i c e  a t ­
t a c h e s .  I n  S S S B  1 9 ,  t h e  m a n n e r  o f  p u b l i c a t i o n  n o t i c e  d e ­
p e n d s  o n  t h e  m e t h o d  o f  f o r f e i t u r e  s e l e c t e d .
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A D M I N I S T R A T I V E  F O R F E I T U R E :

B o t h  m e a s u r e s  a u t h o r i z e  a d m i n i s t r a t i v e  o r  s u m m a r y  f o r f e i ­
t u r e .  T h i s  i s ,  a s  G o v e r n o r  C o w p e r ' s  t r a n s m i t t a l  l e t t e r  d e ­
c l a r e s ,  a  c o n c e p t  n e w  t o  c u r r e n t  A l a s k a  l a w .  T h e  p r o c e d u r e s  
a p p l i c a b l e  a r e  o u t l i n e d  i n  a  f a i r  m e a s u r e  o f  d e t a i l ,  e s p e ­
c i a l l y  i n  S S S B  1 9 .  T h e  s c o p e  o f  p e r m i s s i b l e  u s e  o f  a d m i n i s ­
t r a t i v e  f o r f e i t u r e  a n d  t h e  p r o c e d u r e s  a p p l i c a b l e  d i f f e r  b e ­
t w e e n  t h e  t w o  b i l l s .

I n  S S S B  1 9 ,  p r o p o s e d  AS 1 2 . 3 5 . 2 7 0  [ A d m i n i s t r a t i v e  f o r f e i ­
t u r e ]  e s t a b l i s h e s  a  s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o ­
c e s s  a p p l i c a b l e  c o

- -  s e i z e d  p r o p e r t y  o f  a  v a l u e  o f  n o t  m o r e  t h a n  
$ 1 0 0 , 0 0 0 ;  o r

- -  s e i z e d  p r o p e r t y  t h a t  i s  a  c o n v e y a n c e .

U n d e r  y o u r  b i l l ,  t h e r e  i s  n o  o b l i g a t i o n  t o  u s e  t h e  a d m i n i s ­
t r a t i v e  o r  s u m m a r y  p r o c e s s .  T h e  d e c i s i o n  a s  t o  u s e  r e s t s  
w i t h  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  ( w h o  h a s  a t  l e a s t  
n o m i n a l  c u s t o d y  o f  t h e  s e i z e d  i t e m ( s ) ) .  I f  t h e  
c o m m i s s i o n e r  e l e c t s  t o  u s e  t h e  s u m m a r y  a d m i n i s t r a t i v e  
p r o c e s s ,  t h e  c o m m i s s i o n e r  m u s t  g i v e  t h e  p u b l i c a t i o n  n o t i c e  
i n  t h e  m a n n e r  r e q u i r e d  b y  AS  1 2 . 3 5 . 2 7 0 ( b ) .  T h e r e a f t e r ,  a  
p e r s o n  h a v i n g  a n  i n t e r e s t  m u s t  s u b m i t  a  c l a i m  a n d  a  b o n d ,  
c a s h ,  o r  c e r t i f i e d  c h e c k .  I f  t h e  c l a i m  a n d  t h e  b o n d  o r  d e ­
p o s i t  a r e  n o t  f o u n d  s a t i s f a c t o r y ,  t h e  c o m m i s s i o n e r  m a y  a l l o w  
l i m i t e d  a d d i t i o n a l  t i m e  f o r  t h e  c l a i m a n t  t o  m a k e  t h e  c l a i m  
s a t i s f a c t o r y .  I f  f o u n d  s a t i s f a c t o r y ,  t h e  c o m m i s s i o i . e r  m u s t  
p r o m p t l y  c o m m e n c e  a  c i v i l  p r o c e e d i n g  i n  r e m ,  l o o k i n g  t o  t h e  
c o u r t s  t o  o r d e r  f i n a l  d i s p o s i t i o n  o f  t h e  s e i z e d  p r o p e r t y .
I f  f o u n d  n o t  s a t i s f a c t o r y  w i t h i n  t h e  t i m e  a l l o w e d ,  t h e  c o m ­
m i s s i o n e r  m a y ,  a t  t h e  c o n c l u s i o n  o f  t h e  a d m i n i s t r a t i v e  p r o ­
c e e d i n g ,  o r d e r  t h e  p r o p e r t y  f o r f e i t e d .  T h u s ,  a d m i n i s t r a t i v e  
p r o c e e d i n g s  a r e  a v a i l a b l e  f o r  w h a t  t h e  a d m i n i s t r a t i o n  h a s  
d e s c r i b e d  a s  " u n c o n t e s t e d "  f o r e c l o s u r e  p r o c e e d i n g s  o n l y ,  
t h a t  i s ,  w h e n  n o  c l a i m  a g a i n s t  t h e  p r o p e r t y  i s  f o r t h c o m i n g .  
" C o n t e s t e d "  c l a i m s  w o u l d  b e  r e f e r r e d  c o  t h e  j u d i c i a r y .

T h e  a d m i n i s t r a t i o n ’ s  a p p r o a c h ,  s e t  o u t  i n  AS 1 7 . 3 0 . 1 1 7  o f  SB 
3 6 7 ,  d i f f e r s .  U s e  o f  s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  i s  
l i m i t e d  t o  p r o p e r t y  o f  l e s s  t h a n  $ 1 0 0 , 0 0 0  v a l u e ;  t h e r e  i s  n o  
s e p a r a t e  e x c e p t i o n  f o r  c o n v e y a n c e s .  T h e  a l t e r n a t i v e  r e m a i n s  
d i s c r e t i o n a r y ,  b u t  u n d e r  t h e  a d m i n i s t r a t i o n ' s  a p p r o a c h ,  t h e  
d i s c r e t i o n  ( a n d  t h e  p r o c e s s )  b e c o m e  t h e  r e s p o n s i b i l i t y  o f
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t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n . SB 3 6 7  d o e s  n o t  i n c o r ­
p o r a t e  a  b o n d  r e q u i r e m e n t ,  a n d  a u t h o r i z e s  t h e  c o m m i s s i o n e r  
( t h r o u g h  a  h e a r i n g  o f f i c e r )  t o  m a k e  f i n a l  d i s p o s i t i o n  o f  t h e  
s e i z e d  p r o p e r t y  i n  a l l  c a s e s ,  c o n t e s t e d  o r  u n c o n t e s t e d .

I N  REM F O R F E I T U R E :

I n  r e m  i s  t h e  u s u a l  o r  n o r m a l  p r o c e s s  a p p l i c a b l e  t o  t h e  f o r ­
f e i t u r e  o f  s e i z e d  p r o p e r t y .  D o n ' t  b e  p u t  o f f  b y  t h e  t e r m .  
" I n  r e m "  i s  L a t i n  s h o r t h a n d  f o r  " [ a  c i v i l  a c t i o n  a g a i n s t ]  
t h e  t h i n g , "  m e a n i n g  a n  a c t i o n  a g a i n s t ,  i n  t h e  c o n t e x t  o f  a  
f o r f e i t u r e  a c t i o n ,  t h e  o b j e c t ( s )  w h o s e  o w n e r s h i p  i s  t o  b e  
d e t e r m i n e d .

I n  S S S B  1 9 ,  t h e  i n  r e m  f o r f e i t u r e  p r o c e e d i n g  i s  s e t  o u t  i n  
p r o p o s e d  AS 1 2 . 3 5 . 2 8 0  [ I n  t e r n  f o r f e i t u r e ] .  T h e  p r o c e s s  e s ­
s e n t i a l l y  i n v o l v e s  c o u r t  e x a m i n a t i o n  o f  t h e  s t a t e ' s  c l a i m  t o  
f o r f e i t u r e  o f  t h e  s u b j e c t  p r o p e r t y ,  w i t h  t h e  p r o p e r t y  i t s e l f  
a s  t h e  f o c a l  p o i n t  o f  t h e  i n q u i r y .

T h e  s e c t i o n  o u t l i n e s  a p p l i c a b l e  n o t i c e  p r o v i s i o n s ,  t o  b e  
f o l l o w e d  i f  t h e r e  a r e  n o  c o m p a r a b l e  a p p l i c a b l e  p r o v i s i o n s  
a d o p t e d  i n  t h e  s t a t e ' s  r u l e s  o f  c i v i l  p r o c e d u r e .  A 
p r i n c i p a l  p u r p o s e  o f  t h e  n o t i c e  i s  t o  g i v e  a  p e r s o n  c l a i m i n g  
a n  i n t e r e s t  i n  t h e  p r o p e r t y  o p p o r t u n i t y  t o  f i l e  a n  a n s w e r  
a n d  c l a i m  w i t h  t h e  c o u r t .  U n l e s s  d i s p o s e d  o f  i n  a n o t h e r  
m a n n e r ,  o r  s u m m a r i l y  i n  t h e  a b s e n c e  o f  a n y  a n s w e r  a n d  c l a i m ,  
t h e  c o u r t  i s  t o  c o n s i d e r  a n d  d e t e r m i n e  a n y  c l a i m  a n d  a n s w e r .  
S u b s e c t i o n  ( g )  o f  AS 1 2 . 3 5 . 2 8 0  s p e c i f i c a l l y  p r o v i d e s  t h a t  a n  
i n  r e m  p r o c e e d i n g  m a y  b e  h e l d  i n  a b e y a n c e  w h i l e  c r i m i n a l  
p r o c e e d i n g s  a r e  u n d e r t a k e n  a g a i n s t  a  p r o p e r t y  c l a i m a n t .

I n  SB  3 6 7 ,  t h e  i n  r e i n  p r o c e s s  i s  n o t  d e s c r i b e d  i n  t h e  s a m e  
o r d e r  w i t h i n  o n e  s e c t i o n .  F o r  e x a m p l e ,  t h e  n o t i c e  p r o v i s i o n  
( c o m p a r a b l e  t o  S S S B ' s  AS 1 2 . 3 5 . 2 8 0 ( b ) )  r e l i e s  o n  t h e  g e n e r a l  
n o t i c e  p r o v i s i o n  o f  AS 1 7 . 3 0 . 1 1 1 ( b )  a n d  a p p l i c a b l e  c i v i l  
r u l e ,  a n d  t h e  c l a i m  p r o v i s i o n  ( c o m p a r a b l e  t o  S S S B  1 9 ' s  
AS 1 2 . 3 5 . 2 8 0 ( d )  -  ( f ) )  i s  s e t  o u t  i n  p r o p o s e d  AS 1 7 . 3 0 . 1 1 3 .  
On  t h e  o t h e r  h a n d ,  a s  w i l l  b e  n o t e d  l a t e r  i n  t h i s  m e m o ,
SB 3 6 7  p r o v i d e s  m o r e  d e t a i l  w i t h  r e s p e c t  t o  o t h e r  a s p e c t s  o f  
f o r f e i t u r e  p r o c e e d i n g s ,  e s p e c i a l l y  a s  r e g a r d s  s t a n d a r d  a n d  
b u r d e n  o f  p r o o f  a n d  t h e  s c o p e  o f  a  c l a i m a n t ' s  a b i l i t y  t o  
p a r t i c i p a t e  i n  t h e  f o r e c l o s u r e  p r o c e e d i n g s .

L I M I T A T I O N  OF C R IM IN A L  P R O C E E D IN G  AS A D E F E N S E :

Each bill incorporates as a "defense" a roughly similar pro­
vision that, while acknowledging the interrslationshio be-
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tween the in rem proceeding and an associated criminal pro­
secution, is intended to affirm that the proceedings are 
separate, and that the criminal proceeding or prosecution, 
or its outcome, is not dispositive in the in rem proceeding. 
(A "defense" is evidentiary matter interposed by the defen­
dant that must be met and disproved by the prosecution be­
yond a reasonable doubt.) In SSSB 19, that provision is 
AS 12.35.290 [Limitation of defense]. In SB 367, the pro­
vision is AS 17.30.115(e). The language differs--indeed, 
the administration's language covers all proceedings while 
SSSB 19's applies, by its terms, only in in rem proceedings. 
But, since, under SSSB 19, in rem proceedings are used in 
all contested proceedings, the difference may be one more of 
form than of substance.

*  *  *

When forfeiture proceedings are completed, the court enters 
a forfeiture order.

STATUS OF PROPERTY ORDERED FORFEITED:

The administration has advised you, and in his transmittal 
letter Governor Cowper noted to the legislature, that it 
would be well to have a provision that

. . . gives the state a lien creditor preference 
over persons who claim an unperfected security 
interest in property . . . .  [Such a provision 
would be] in response to the Alaska Supreme 
Court's opinion in Fehir v. State, 755 P.2d 1107 
(Alaska 1988), which allows persons with unper­
fected security interests to file a claim for for­
feited property. Drug traffickers are often adept 
at hiding assets or otherwise thwarting forfei­
tures by transferring assets . . . .  Therefore, 
it is appropriate to give the state priority over 
these unknown (i.e. unrecorded) claimants to the 
property, at least to the extent that the state is 
able to recoup its expenses.

The language used differs--indeed, the provision of your 
bill is a little tighter than that proposed by the gover- 
nor--but SSSB 19's AS 12.35.300 and SB 367's AS 17.30.119(f) 
are intended to address this concern.
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REMISSION OR RELIEF:

Recent incidents involving criminal activities aboard ves­
sels without knowledge of the vessel owners pr-ompts inclu­
sion of a remission provision in both bills.*

In SSSB 19, proposed AS 12.35.310 [Remissionl is concerned 
with the property rights and interests of "innocent" owners 
of seised property and of "innocent" third parties having a 
valid security or similar interest in seised properry sub­
ject to forfeiture. The section outlines hew those parties 
may exercise their rights and secure return of the property. 
Property of an innocent owner may not be forfeited if the 
owner, in an administrative or an in rem proceeding, meets 
the burden of proof prescribed in subsection (a) (preponder­
ance of the evidence), while property in which an innocent 
third party has an interest may not be forfeited in one of 
those proceedings if the party having the interest meets the 
burden of proof prescribed in subsection (b) (preponderance 
of the evidence). The approach taken is one of interposing 
a prohibition against forfeiture in those situations.

The comparable provision in the administration's measure 
appears as AS 17.30.121. The administration's approach is 
one of authorizing remission if the claimant meets the stan­
dards established, and requiring the claimant to file an 
answer in a foreclosure proceeding. (SSSB 19 does not ex­
plicitly indicate how the owner or claimant is to indicate 
an interest in the property; filing of a claim or answer is 
presumed, not stated.) The administration's measure also 
makes provision for remission claims based on partial value 
and remission claims involving multiple claimants; these are 
not addressed in SSSB 19.

SALE OF SEIZED PROPERTY:

In SSSB 19, as an alternative to availing oneself of the 
remission claim process, if a party has a claim on seized 
property, the party may petition the court for the proper­
ty's sale. The procedures for sale of the property in 
response to petition are set out in AS 12.35.320 [Sale of 
seized item]. The court may allow that sale if the court 
makes the findings specifically required by subsection (b). 
If sale is allowed and occurs, the proceeds of the proper­
ty's sale are substituted for the property itself the 
object of the forfeiture action.
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On the subject of sale, the administration's measure pro­
vides more detail. AS 17.30.109(b) and (c) authorize*sale 
and substitution of the sale proceeds in further foreclosure 
proceedings. In the administration's measure, the state (as 
well as any claimant) may seek sale, and both parties may 
seek a release of the property. The requirements that mus*- 
be met and the standards that the court must apply in con­
sidering a petition, for sale or release are more explicit; 
all five requirements and standards must be met, including 
the submission of a bond.

DISPOSITION FOLLOWING FORFEITURE:

In SSSB 19, proposed AS 12.35.330 [Disposal upon forfeiture] 
outlines the manner of disposition of seized property. For­
feited a l c o h o H c  beverages are to be transferred to a state 
peace officer „nd destroyed. SSSB 19 makes provision for 
the summary forfeiture of certain plants grown in violation 
of AS 11.71 and AS 17.30. See AS 17.30.115(b), added by 
bill section 6. The holding and disposition by a local 
government of controlled substances that are seized would 
not be authorized.

Except for the handling of alcoholic beverages and con­
trolled substances, under AS 12.35.330, other forfeited 
property is to be returned to the custody of the commission­
er of public safety, who may thereafter order the property 
to be used in law enforcement activities, transferred, or 
sold, with the proceeds of the sale (subject to legislative 
appropriation) made available to cover expenses of the ap­
plicable seizure and forfeiture proceedings, or deposited 
into the state general fund. A key addition is the proposed 
"transfer to a political subdivision" formula, page 10, 
lines 1 0 - 2 2 .

In SB 367, the disposal provisions are set out in AS 17.30.- 
107 and 17.30.123. The provisions are not dissimilar. The 
administration bill requires seizure, summary forfeiture, 
and disposal of controlled substances and imitation con­
trolled substances by the state. All other forfeited pro­
perty is transferable to the commissioner of administration 
for use or sale across a comparable range of options.

k  k  -,V

SB 367 incorporates additional provisions or adds detail as 
to some aspects of the seizure and forfeiture orocess, not
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included in SSSB 19. Among the chief provisions set out in 
SB 367 that are not directly replicated in SSSB 19:

-- an equitable relief provision, AS 17.30.109(a), 
authorizing a court (or a hearing officer in an admin­
istrative proceeding) to provide tor issuance of re­
straining orders and injunctions, principally to pro­
tect property that may be subject to foreclosure;

-- explicit provisions, set out in AS 17.30.- 
115(b), describing the burden of proof that the state 
must bear in trying to secure a forfeiture order, and 
establishing the means bv which a prime facie case may 
be made (shifting the burden of proof to any claimants) 
based on a criminal conviction or grand jury indict­
ment ;

-- more specific direction, given by AS i 7.30.- 
119(a), that mandates forfeiture (subject to remission) 
and specifies what must be contained within a forfei­
ture order;

-- authority, under AS 17.30.119(b), to claim ex­
emptions from the forfeiture order under the state's 
Exemptions Act;

-- a duty, imposed by AS 17.30.119(c), on a person 
"who causes property to be subject to forfeiture" to 
pay certain expenses related to the property;

-- a provision, AS 17.30.119(d), spelling out what 
must be incorporated into the forfeiture order; and

-- authority, given by AS 17.30.105(d), for a per­
son claiming an exemption under AS 17.30.119(b) to 
petition for court for use of the exempted property 
while forfeiture procedures are pending.

Some or all of these might be considered for inclusion in 
SSSB 19.

The subject remaining to be discussed involves the v-espec- 
tive approaches taken to identify property subject to sei­
zure and forfeiture.
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In SSSB 19, bill section 5, an amendment of AS 17.30.110, 
identifies controlled substance-related property that may be 
forfeited. In SB 367, th- t list appears in proposed AS 17.- 
30.103. The list in SB 367 is more encompassing; it also 
authorizes, as Governor Cowper's transmittal letter notes, 
forfeiture of property "traceable" to illegal activity. 
Briefly:

-- In SSSE 19, the controlled substances are for­
feitable. In SB 367, AS 17.30.107 makes controlled 
substances summarily forfeitable.

-- In SSSB 19, "property," including raw materials 
incorporated into controlled substances, used in con­
junction with illicit activity involving the controlled 
substance if that illicit activity is a felony is 
forfeitable. In SB 367, while there is a reference to 
forfeiture of raw materials, thert is no directly paral­
lel provision, but the general reference to "property" 
set out in proponed AS 17.30.103(b) might be read to 
embrace the same items.

-- SSSB 19 authorizes forfeiture of containers for 
drugs; SB 367 has no directly parallel provision, but, 
again, the general provision applicable to "property" 
in AS 17.30.103(b) would appear to apply.

-- Both bills make provision for forfeiture of 
conveyances or vehicles used in felony offenses.

-- Both incorporate reference to forfeiture of 
books, records, equipment, and data.

-- Both make provision for forfeiture of money, 
securities, and negotiable instruments.

-- Both bills authorize forfeiture of firearms 
(SSSB 19 retains a concealed weapon requirement; SB 367 
eliminates that contingency); only SB 367 explicitly 
authorizes forfeiture of explosives and weapons.

-- SSSB 19 specifically identifies as forfeitable 
any real property that is involved in the commission of 
a felony offense; SB 367 does not enumerate this, and 
the governor's tvansmittal letter specifically notes 
ids omission.
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In SSSB 19, six bill sections apply the seizure and forfei­
ture procedures to specific types of property to which state 
law currently specifically authorizes a seizure and forfei­
ture provision:

Bill sections 2 and 3 treat with alcoholic beverages and 
related property, a subject not covered in SB 367.

Bill sections 4 - 7  identify forfeitable property used in 
violation of laws applicable to controlled substances and 
imitation controlled substances, for which there are related 
provisions in SB 367.

J C : gc 
G13/063
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SENATE D I L L  NO.  367 

I N  THE LEG I SLATURE  OF THE STATE OF ALASKA 

S IXTEENTH LE G I SLAT UR E  - SECOND S E SS IO N  

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  f o r f e i t u r e  a a  a  r e s u l t  o f  v i o l a t ­

i n g  s t a t e  d r u g  l a w s . "

8 BE I T  ENACTED BY THE LEG I S LAT URE  OF THE STATE OF ALASKA:

9 *  S e c t i o n  I .  AS 17.30 i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :

S e c .  17 .30 .103.  PROPERTY SUBJECT  TO F O R F E I T U R E .  ( a )  I n  a d d i ­

t i o n  t o  a  c o n t r o l l e d  s u b s t a n c e  o r  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e  t h a t  

i s  m a n u f a c t u r e d ,  d e l i v e r e d ,  p o s s e s s e d ,  c o n c e a l e d ,  s t o r e d ,  a c q u i r e d ,  o r  

t r a n s p o r t e d  i n  v i o l a t i o n  o f  AS 11.71 o r  AS 11 .73 ,  t h e  f o l l o w i n g  p r o p ­

e r t y  i s  a l s o  s u b j e c t  t o  f o r f e i t u r e  t o  t h e  s t a t e  i f  u s e d ,  o r  i n t e n d e d  

Co b e  u s e d ,  t o  m a n u f a c t u r e ,  d e l i v e r ,  p o s s e s s ,  c o n c e a l ,  s t o r e ,  a c q u i r e ,  

o r  t r a n s p o r t  a  c o n t r o l l e d  s u b s t a n c e  o r  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e  

i n  v i o l a t i o n  o f  AS 11.71 o r  AS 11 .73 :

( 1 ) f i r e a r m s ,  e x p l o s i v e s ,  o r  w e a p o n s  o f  a n y  t y p e ;

( 2 ) m o n e y ,  s e c u r i t i e s ,  n e g o t i a b l e  i n s t r u m e n t s ,  o r  a n y t h i n g  

o f  v a l u e ,  w h e t h e r  t a n g i b l e  o r  i n t a n g i b l e ,  s e c u r e d  o r  u n s e c u r e d ,  e x ­

c l u d i n g  r e a l  p r o p e r t y ;

(3)  r a w  m a t e r i a l s ,  c h e m i c a l s ,  p h a r m a c e u t i c a l s ,  o r  a n y t h i n g ,  

i n c l u d i n g  p l a n t s  o r  o t h e r  l i v i n g  o r g a n i s m s ,  f r o m  w h i c h  c o n t r o l l e d  

s u b s t a n c e s  m i g h t  b e  d e r i v e d ;

(4 )  b o o k s ,  r e c o r d s ,  t a p e s ,  f o r m u l a s ,  r e s e a r c h  p a p e r s ,  a n d  

e q u i p m e n t  o f  a n y  t y p e ,  i n c l u d i n g  d a t a  p r o c e s s i n g  o r  o t h e r  e l e c t r o n i c  

e q u i p m e n t ;  a n d

(5)  a i r c r a f t ,  v e h i c l e s ,  v e s s e l s ,  a n d  c o n v e y a n c e s  o f  a n y  

t y p e ,  i f  t h e  c r i m e  c o i i u n i t t e d ,  s o l i c i t e d ,  o r  a t t e m p t e d  i s  a  f e l o n y

SB0367a - 1 - SB 367



AS 1 7 .3 0
2 1  U .S .C

AS 17.30.

AK Rules 
Criirinal 
Rule C(q)

AS 17.30.

AS 17.30. 

AS 17.30.

1  o f f e n s e .

.110(6) 2 ( b )  I n  a d d i t i o n  t o  t h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n ,  p r o p -

. 331(6) 3 e r t y  i s  s u u j e c t  t o  f o r f e i t u r e  t o  t h e  s t a t e  i f  u s e d ,  o r  i n t e n d e d  t o  b e
and (7)

4 u s e d ,  i n  a  d i r e c t  o r  i n d i r e c t  e x c h a n g e  f o r  a  c o n t r o l l e d  s u b s t a n c e  o r

5 i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e  i n  v i o l a t i o n  o f  AS 11.71 o r  AS 11.73 ,

6 o r  i f  t r a c  : a b l e  t o  o r  d e r i v e d  f r o m  s u c h  a n  e x c h a n g e .  I n  t h i a  s u b -

7 s e c t i o n ,  " p r o p e r t y "  m e a n s  m o n e y ,  s e c u r i t i e s ,  n e g o t i a b l o  i n s t r u m e n t s ,

8 o r  a n y t h i n g  o f  v a l u e ,  w h e t h e r  t a n g i b l e  o r  i n t a n g i b l e ,  s e c u r e d  o r  un-

9 s e c u r e d ,  i n c l u d i n g  a n y  r i g h t ,  t i t l e ,  o r  i n t e r e s t  i n  r e a l  p r o p e r t y  a n d

10  a n y  i m p r o v e m e n t s  o r  a p p u r t e n a n c e s .

11 S e c .  17 .30 .105 .  S E I Z U R E  AND CUSTODY OF PROPERTY .  ( a )  P r o p e r t y

114 (cl) ^  s u b j e c t  t o  f o r f e i t u r e  ma y  b e  s e i z e d  b y  a  p e a c e  o f f i c e r

13 ( 1 ) u n d e r  a n  o r d e r  i s s u e d  b y  a  c o u r t  i n  a n  e x  p a r t e  p r o -

14 c e e d i n g  u p o n  a  s h o w i n g

15 (A )  o f  p r o b a b l e  c a u s e  c h a t  t h e  p r o p e r t y  i s  s u b j e c t  t o

16 f o r f e i t u r e ;  o r

O f  17 ( B )  t h a t  a  g r a n d  j u r y  h a s  r e t u r n e d  a n  i n d i c t m e n t

P r o c e d u r e ^  c h a r g i n g  t h a t  t h e  e v i d e n c e ,  i f  u n e x p l a i n e d  o r  u n c o n t r a d i c t e d ,

19 w o u l d  w a r r a n t  a  c o u r t ' s  c o n c l u s i o n  t h a t  t h e  p r o p e r t y  s p e c i f i c a l l y

20 i d e n t i f i e d  i n  t h e  i n d i c t m e n t  i s  s u b j e c t  t o  f o r f e i t u r e  u n d e r

21 AS 17 .30 .103 ;  o r

114(a) (1 ) 2 2 (2) w i t h o u t  a  c o u r t  o r d e r  if

23 (A )  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  o r  o t h e r w i s e  a u -

24 t h o r i z e d  b y  l a w ;

114(a) (2) 25 ( B )  t h e  p r o p e r t y  h a s  b e e n  t h e  s u b j e c t  o f  a  j u d g m e n t  i n

26 f a v o r  o f  t h e  s t a t e  i n  a  f o r f e i t u r e  p r o c e e d i n g ;  o r

l l ^ i (a) (3) 27 (C )  t h e r e  i s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  p r o p -

28 e r t y  i s  s u b j e c t  t o  f o r f e i t u r e  a n d  i s  e a s i l y  m o v a b l e ;  p r o p e r t y

29 s e i z e d  u n d e r  t h i s  s u b p a r a g r a p h  m a y  n o t  b e  h e l d  f o r  m o r e  t h a n  48
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AS 17.30.114(b)

AS 17.30.114(c)

iModel Asset 
Forfeiture Bill

AS 17.30.12C

1 h o u r s  w i t h o u t  a  c o u r t  o r d e r ,  w h i c h  ma y  b e  o b t a i n e d  a s  d e s c r i b e d

2 i n  ( a ) ( 1 ) o f  t h i s  s e c t i o n .

3 ( b )  S u b j e c t  t o  t h e  o r d e r  o f  t h e  c o u r t ,  o r  t o  a n  o r d e r  b y  a

4 h e a r i n g  o f f i c e r  i n  a n  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o c e e d i n g  u n d e r

5 AS 12 .30 .117 ,  p r o p e r t y  s e i z e d  u n d e r  t h i s  s e c t i o n  m u s t  b e  h e l d  i n  t h e

6 c u s t o d y  o f  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  o r  a  m u n i c i p a l  l a w  e n-

7 f o r c c m e n t  a g e n c y  a u t h o r i z e d  b y  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  t o

8 r e t a i n  c u s t o d y .  W i t h i n  10 d a y s  a f t e r  a  s e i z u r e  u n d e r  t h i s  s e c t i o n ,

9 t h e  l a w  e n f o r c e m e n t  a g e n c y  w i t h  c u s t o d y  o f  t h e  p r o p e r t y  s h a l l  e s t i m a t e

10 t h e  v a l u e  a n d  ma k e  a n  i n v e n t o r y  o f  t h e  p r o p e r t y .  T h e  i n v e n t o r y  a n d

1 1  e s t i m a t e  m u s t  b e  s e n t  t o  t h e  a t t o r n e y  g e n e r a l .

12 ( c )  I f  t h e  a t t o r n e y  g e n e r a l  d e t e r m i n e s  t h a t  a  f o r f e i t u r e  p r o -

13 c c e d i n g  c a n n o t  b e  s u s c a i n e d  o r  a s  a  m a t t e r  o f  d i s c r e t i o n  w i l l  n o t  b e

14 i n s t i t u t e d ,  a  w r i t t e n  r e p o r t  o f  t h a t  d e c i s i o n  m u s t  b e  s e n t  t o  t h e

15 a g e n c y  w i t h  c u s t o d y  o f  t h e  p r o p e r t y  a n d ,  e x c e p t  a s  p r o v i d e d  i n  AS 17. -

16 30.107,  t h e  p r o p e r t y  m u s t  b e  r e t u r n e d  t o  t h e  o w n e r .

17 ( d )  A p e r s o n  c l a i m i n g  a n  e x e m p t i o n  u n d e r  AS 1 7 .3 0 .1 1 9 ( b )  may

18 p e t i t i o n  t h e  c o u r t ,  o r  Che h e a r i n g  o f f i c e r  i f  a n  a d m i n i s t r a t i v e  f o r -

.19 f e i t u r e  p r o c e e d i n g  h a s  b e e n  i n i t i a t e d ,  f o r  u s e  o f  e x e m p t e d  p r o p e r t y

::0 w h i l e  f o r f e i t u r e  p r o c e e d i n g s  a r e  p e n d i n g .

21 S e c .  17 .30 .107 .  S E I Z U R E ,  FO R F E I T U R E ,  AND D I S POS AL  OF CONTROLLED

22 SUBSTANCES AND IM I T A T I O N  CONTROLLED SUBSTANCES .  N o t w i t h s t a n d i n g  a n y

23 o t h e r  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  a  c o n t r o l l e d  s u b s t a n c e  o r  i m i t a t i o n

24 c o n t r o l l e d  s u b s t a n c e  s u b j e c t  t o  f o r f e i t u r e  u n d e r  AS 17 .30 .103 ,  o r

25 p l a n t s  g r o w n  i n  t h e  w i l d  f r o m  w h i c h  c o n t r o l l e d  s u b s t a n c e s  o r  i m i t a t i o n

26 c o n t r o l l e d  s u b s t a n c e s  m i g h t  b e  d e r i v e d ,  m u s t  b e  s e i z e d  a n d  s u m m a r i l y

27 f o r f e i t e d  t o  t h e  s t a t e .  T h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y ,  o r  a

28 m u n i c i p a l  l a w  e n f o r c e m e n t  a g e n c y  a u t h o r i z e d  u n d e r  AS 1 7 .3 0 .1 0 5 ( b )  t o

29 r e t a i n  c u s t o d y  o f  s e i z e d  p r o p e r t y ,  s h a l l  d i s p o s e  o f  c o n t r o l l e d
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Model Asset 
Forfeiture Bill

AS 17.30 .118 
AS i 7 . 30.120

Model Asset

1
2

3

4

5

6

7
8 

9
10

1 1

12

13

14
15

16

17

18 

19
Forfeiture Bill 2o

AS 17.30.118(b)

21

22

23

24

25

26

27

28

AS 17.30.118(b)(1J9

s u b s t a n c e s  o r  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  i n  a c c o r d a n c e  w i t h  

p r o c e d u r e s  p r e s c r i b e d  b y  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y .

S e c .  17 .30 .109 .  PRE SERVAT ION ,  R E LE AS E .  OR D I S P O S A L  OF PROPERTY 

BEFORE ORDER OF F O R FE I T U R E .  ( a )  A c o u r t ,  w h e t h e r  o r  n o t  a  f o r f e i t u r e  

p r o c e e d i n g  h a s  b e e n  i n i t i a t e d ,  o r  a  h e a r i n g  o f f i c e r . i n  a n  a d m i n i s t r a ­

t i v e  p r o c e e d i n g  u n d e r  AS 17 .30 .117 ,  ma y  i s s u e  a n  a p p r o p r i a t e  t e m p o r a r y  

o r  o t h e r  o r d e r ,  r e q u i r e  e x e c u t i o n  o f  a  s a t i s f a c t o r y  p e r f o r m a n c e  b o n d  

t o  t h e  s t a t e ,  o r  c a k e  o t h e r  a c t i o n  t o  p r e s e r v e  Ch e  a v a i l a b i l i t y  o r  

v a l u e  o f  p r o p e r t y  t h a t  m i g h t  b e  s u b j e c t  t o  f o r f e i t u r e  u n d e r  

AS 17.30.103 o r  AS 1 7 . 3 0 . 1 1 9 ( d ) .  A t e m p o r a r y  o r d e r  t o  p r e s e r v e  t h e  

a v a i l a b i l i t y  o r  v a l u e  o f  p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e  ma y  be.- e n t e r e d  

u p o n  e x  p a r t e  a p p l i c a t i o n  o f  t h e  s t a t e ,  i f  t h e r e  i s  r e a s o n  t o  b e l i e v e  

t h a t  n o t i c e  w o u l d  j e o p a r d i z e  t h e  a v a i l a b i l i t y  o f  t h e  p r o p e r t y  f o r  

f o r f e i t u r e .

( b )  T h e  s t a t e  may  a t  a n y  t i m e  b e f o r e  a n  o r d e r  o f  f o r f e i t u r e  i s  

i s s u e d ,  r e q u e s t  t h e  s a l e  o r  r e l e a s e  o f  p r o p e r t y  s e i z e d  u n d e r  AS 17.- 

30.105 o r  e n c u m b e r e d  u n d e r  ( a )  o f  t h i s  s e c t i o n .  A c l a i m a n t  m a y  a l s o  

r e q u e s t  s a l e  o r  r e l e a s e  b e f o r e  a n  o r d e r  o f  f o r f e i t u r e  i s  i s s u e d  i f

(1 )  t h e  c l a i m a n t  h a s  f i l e d  a  t i m e l y  a n s w e r  u n d e r  AS 17 .30 . -  

113 o r ,  b e f o r e  t h e  i n i t i a t i o n  o f  a  f o r f e i t u r e  p r o c e e d i n g ,  h a s  s e n t  a  

n o t i c e  o f  c l a i m  t o  t h e  a t t o r n e y  g e n e r a l  s e t t i n g  o u t  t h e  n a t u r e  o f  t h e  

c l a i m a n t ' s  i n t e r e s t  i n  t h e  p r o p e r t y ,  t h e  d a t e  i t  w a s  a c q u i r e d ,  t h e  

c o n s i d e r a t i o n  p a i d ,  a n d  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  i t  w a s  a c q u i r e d ;

( 2 ) t h e  p r o p e r t y  i s  n o t  l i k e l y  t o  b e  u s e d  a s  e v i d e n c e  i n  a

j u d i c i a l  o r  a d m i n i s t r a t i v e  p r o c e e d i n g ;

(3 )  t h e  c l a i m a n t  g i v e s  a d e q u a t e  a s s u r a n c e  t h a t  t h e  p r o p e r t y

o r  i t s  p r o c e e d s  w i l l  r e m a i n  s u b j e c t  t o  t h e  c o u r t ' s  o r  t h e  h e a r i n g

o f f i c e r '3  j u r i s d i c t i o n ;

(4 )  t h e  s a l e  o r  r e l e a s e  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e
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AS 17

AS 17

AS 17

AS 17.

AS 17.

1  s t a t e  a n d  w i l l  p r o v i d e  f o r  p r o t e c t i o n  o f  t h e  v a l u e  o f  t h e  p r o p e r t y ;

2 a n d

• 30.113(b) (2) 3 (5 )  t h e  c l a i m a n t  p r o v i d e s  a  b o n d  o r  o t h e r  e q u i v a l e n t  s e c u -

4 r i t y  e q u a l  t o  t w i c e  t h e  e s t i m a t e d  v a l u e  o f  a n y  r e l e a s e d  p r o p e r t y .

. 30.1-0 5 Proceeds from any sale of property, plus interest earned on

6 t h e  p r o c e e d s  t o  t h e  d a t e  o f  t e r m i n a t i o n  o f  t h e  p r o c e e d i n g s ,  b e c o m e  t h e

7 s u b j e c t  o f  t h e  f o r f e i t u r e  a c t i o n .

8 S e c .  1.’ . 3 0 . 111. NOT ICE OF S E I Z U R E  AND OF FO RFE I TURE  PROCEEDINGS .

30 11G (a) ® W i t h i n  . 0  d a y s  a f t e r  a  s e i z u r e  u n d e r  AS 17 .30 .105 ,  t h e  - ommi s -

10 s i o n e r  o f  p u b l i c  s a f e t y  s h a l l  n o t i f y  p e r s o n s  k n o w n  c o  h a v e  a n  i n t e r e s t

11 i n  a n  i t e m  w i t h  a n  e s t i m a t e d  v a l u e  o f  $500 o r  m o r e ,  o r  w h o s e  i n t e r e s t

12 i n  s u c h  p r o p e r t y  i s  a s c e r t a i n a b l e  f r o m  o f f i c i a l  r e g i s t r a t i o n  n u m b e r s ,

13 l i c e n s e s ,  o r  o t h e r  s t a t e ,  f e d e r a l ,  o r  m u n i c i p a l  i d e n t i f i c a t i o n  n u m b e r s

14 a f f i x e d  t o  t h e  p r o p e r t y .  N o t i c e  ma y  b e  g i v e n  i n  a n y  m a n n e r  a u t h o r i z e d

15 f o r  s e r v i c e  o f  p r o c e s s  u n d e r  t h e  r u l e s  o f  c i v i l  p r o c e d u r e .
30.110(b) 16 ( b )  W i t h i n  30 d a y s  a f t e r  a  f o r f e i t u r e  p r o c e e d i n g  h a s  b e e n  i n i t i -

17 a t e d  u n d e r  AS 17 .30 .115 ,

18 ( 1 ) p e r s o n s  r e q u i r e d  t o  b e  n o t i f i e d  u n d e r  ( a )  o f  t h i s

19 s e c t i o n  m u s t  b e  s e r v e d  w i t h  a  c o p y  o f  t h e  m o t i o n ,  c o m p l a i n t ,  o r  o t h e r

20 p l e a d i n g  i n  a n y  m a n n e r  a u t h o r i z e d  f o r  s e r v i c e  o f  p r o c e s s  u n d e r  t h e

2 1 r u l e s  o f  c i v i l  p r o c e d u r e ;  a n d

22 ( 2 ) t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  s h a l l  b e g i n  t o  p u b -

23 l i s h  n o t i c e  o f  t h e  a c t i o n  t o  f o r f e i t  p r o p e r t y  i n  t h e  m a n n e r  p r o v i d e d

24 f c . '  s e r v i c e  b y  p u b l i c a t i o n  i n  t h e  r u l e s  o f  c i v i l  p r o c e d u r e .

30 1 1 0 (a) ^  noti-ce requirements of this section do not apply to
26 p r o p e r t y  t h a t  c o n s i s t s  o f  c o n t r o l l e d  s u b s t a n c e s  o r  i m i t a t i o n  c o n -

27 t r o l l e d  s u b s t a n c e s .

28 S e c .  17 .30 .113 .  PROCEDURE FOR CLAIMANTS .  U p o n  n o t i c e  u n d e r

29 AS 17 .30 .111 ,  a  p e r s o n  c l a i m i n g  a n  i n t e r e s t  i n  p r o p e r t y  t h a t  i s  t h e
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Tfcdel Asset 
Forfeiture Bill

AS 17.30.110(b)

AS 17.30.112(a)

AS 17.30.112(a)

AS 17.30.112(a)

)
4

5

6

7

8 

9

10

1 1

12

13

14

15

16

17

18

19

20 

2 1 

22

23

24

25

26AK Rules Of 
Criminal Procedure7 
Rule C(q)

28

29

i i i b j e c c  o f  a  f o r f e i t u r e  p r o c e e d i n g ,  i n c l u d i n g  a  d e f e n d a n t  i n  a  c r i m i ­

n a l  p r o c e e d i n g  who h a s  b e e n  s e r v e d  w i t h  a  m o t i o n  t o  f o r f e i t ,  s h a l l

f i i e  a n  a n s w e r  w i c h i n  t h e  t i m e  p e r m i t t e d  f o r  a n s w e r i n g  c i v i l  c o m ­

p l a i n t s  u n d e r  t h e  r u l e s  o f  c i v i l  p r o c e d u r e .  T h e  a n s w e r  m u s t ,  u n d e r  

p e n a l t y  o f  p e r j u r y ,  s e t  o u t  t h e  r e a s o n s  w h y  t h e  p r o p e r t y  i s  n o t  s u b -  

j e c c  t o  f o r f e i t u r e  o r  w h y  t h e  c l a i m a n t  i s  e n t i t l e d  t o  r e m i s s i o n  u n d e r

AS 17 .30 .121 .  T h e  a n s w e r  m u s t  s t a t e  t h e  n a t u r e  o f  t h e  c l a i m a n t ’ s

r i g h t ,  t i t l e ,  o r  i n t e r e s t  i n  t h e  p - o p e r t y ,  t h e  t i m e  a n d  c i r c u m s t a n c e s  

o f  t h e  c l a i m a n t ’ s  a c q u i s i t i o n ,  t h e  j n s i d e r a t i o n  p a i d ,  a n d  a n y  a d d i ­

t i o n a l  f a c t s  s u p p o r t i n g  t h e  c l a i m .  I f  a n  a n s w e r  i s  n o t  t i m e l y  f i l e d ,  

t h e  p r o p e r t y  i s  f o r f e i t e d  t o  t h e  s t a t e  w i t h o u t  f u r t h e r  p r o c e e d i n g s .

S e c .  17 .30 .115 .  PROCEEDINGS RESULT INC  I N  FO R FE I T U R E ;  BURDEN OF 

PROOF;  DEFENSES EXEMPTED.  ( a )  A f o r f e i t u r e  p r o c e e d i n g  ma y  b e  i n i t i ­

a t e d  b y  t h e  s t a t e  b y

( 1 ) f i l i n g  a  m o t i o n  t o  f o r f e i t  i n  a  c r i m i n a l  o r  c i v i l  p r o ­

c e e d i n g  r e l a t i n g  t o  t h e  c o n d u c t  t h a t  m a k e s  t h e  p r o p e r t y  s u b j e c t  t o  

f o r f e i t u r e ;

( 2 ) f i l i n g  a  c o m p l a i n t  i n  a  s e p a r a t e  i n  r e m  p r o c e e d i n g ;  o r

(3 )  f i l i n g  a  n o t i c e  w i t h  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  

o f  t h e  s t a t e ' s  i n t e n t  t o  s e e k  f o r f e i t u r e  o f  p r o p e r t y  a d m i n i s t r a t i v e l y  

a s  p r o v i d e d  i n  AS 17 .30 .117 .

( b )  I n  a  f o r f e i t u r e  p r o c e e d i n g  t h e  s t a t e  m u s t  p r o v e  b y  a p r e p o n ­

d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  p r o p e r t y  i s  s u b j e c t  c o  f o r f e i t u r e  

u n d e r  AS 17 .30 .103 .  I t  i s  p r i r a a  f a c i e  e v i d e n c e  s u f f i c i e n t  t o  s u p p o r t  

a n  o r d e r  o f  f o r f e i t u r e ,  t h a t  a  d e f e n d a n t  h a s  b e e n  c o n v i c t e d  o f  c o n d u c t  

m a k i n g  t h e  p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e ,  o r  t h a t  a  g r a n d  j u r y  h a s  

r e t u r n e d  a n  i n d i c t m e n t  c h a r g i n g  t h a t  t h e  e v i d e n c e ,  i f  u n e x p l a i n e d  o r  

u n c o n t r a d i c t e d ,  w o u l d  w a r r a n t  a  c o u r t  t o  c o n c l u d e  c h a t  t h e  p r o p e r t y  

s p e c i f i c a l l y  i d e n t i f i e d  i n  t h e  i n d i c t m e n t  i s  s u b j e c t  t o  f o r f e i t u r e
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AS 1 7 .3 0 .1 1 0 ( c )

ftodel Asset 
Forfeiture Dill

AS 17.30.110(c)

AS 17.30.112(b)

Model Asset 
Forfeiture Bill

1 u n d e r  AS 17 .30 .103 .

2 ( c )  Q u e s t i o n s  o f  f a c t  o r  l a w  i n  a  f o r f e i t u r e  p r o c e e d i n g  m u s t  b e

3 d e t e r m i n e d  b y  t h e  c o u r t  o r  b y  t h e  a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r ,

4 s i t t i n g  w i t h o u t  a  j u r y .  A c l a i m a n t  may  t e s t i f y ,  p r e s e n t  e v i d e n c e  a n d

3 w i t n e s s e s ,  a n d  c r o s s - e x a m i n e  w i t n e s s e s  p r e s e n t e d  b y  o c h e r  p a r t i e s .  I n

6 a d d i t i o n  t o  o t h e r  t e s t i m o n y  a n d  e v i d e n c e  p r e s e n t e d ,  t h e  c o u r t  o r  t h e

7 h e a r i n g  o f f i c e r  s h a l l  c o n s i d e r  t h e  r e l e v a n t  p o r t i o n s  o f  t h e  r e c o r d  o f

8 a n y  r e l a t e d  c r i m i n a l  a c t i o n .

9 ( d )  E x c e p t  a s  t o  p r e l i m i n a r y  p r o c e e d i n g s  u n d e r  AS 1 7 .3 0 .1 0 5 ( d )

10 t o  p e r m i t  u s e  o f  e x e m p t e d  p r o p e r t y ,  a t  t h e  r e q u e s t  o f  t h e  s t a t e  a

1 1  f o r f e i t u r e  p r o c e e d i n g ,  i n c l u d i n g  d i s c o v e r y ,  m u s t  b e  h e l d  i n  a b e y a n c e

12 u n t i l  t h e  c o n c l u s i o n  o f  a  p e n d i n g  c r i m i n a l  a c t i o n  r e l a t i n g  t o  t h e

1 1  c o n d u c t  m a k i n g  t h e  p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e .

14 ( e )  I t  i s  n o t  a  d e f e n s e  t o  a  f o r f e i t u r e  p r o c e e d i n g  t h a t  a  c r i m i -

15 n a l  v i o l a t i o n  h a s  n o t  b e e n  p r o s e c u t e d ,  o r  h a s  r e s u l t e d  i n  a  c o n v i c t i o n

16 o f  a  d i f f e r e n t  o f f e n s e  o r  a n  a c q u i t t a l .

17 S e c .  17 .30 .117 .  A D M IN I S T R A T IV E  F O RF E I T U RE  PROCEDURES.  ( a )  I f  a

18 n o t i c e  i s  f i l e d  u n d e r  AS 1 7 . 3 0 . 1 1 5 ( a ) ( 3 ) ,  a n d  i f  t h e  v a l u e  o f  t h e

19 p r o p e r t y  s o u g h t  t o  b e  f o r f a i t e d  d o e s  n o t  e x c e e d  $100,000,  t h e  c om i n i s -

20 s i o n e r  o f  a d m i n i s t r a t i o n  ma y  o r d e r  f o r f e i t u r e  o f  t h e  p r o p e r t y  a d m i n i s -

21 t r a t i v e l y .  T h e  a d m i n i s t r a t i v e  p r o c e s s  i s  g o v e r n e d  b y  AS 17 .30 .100

22 17 .30 .130 ,  a n d  n o t  b y  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 ) .  I f

23 t h e  p r o p o s e d  a d m i n i s t r a t i v e  f o r f e i t u r e  i s  c o n t e s t e d ,  t h e  c o m m i s s i o n e r

24 o f  a d m i n i s t r a t i o n  s h a l l  a p p o i n t  a  h e a r i n g  o f f i c e r  t o  h o l d  a  h e a r i n g

25 a n d  m a k e  a  r e c o m m e n d a t i o n  r e g a r d i n g  f o r f e i t  r e  o f  t h e  p r o p e r t y .

26 ( b )  I n  a n  a d m i n i s t r a t i v e  f o r f e i t u r e  h e a r i n g ,  t h e  h e a r i n g  o f f i c e r

27 may  o r d e r  d i s c o v e r y  a s  p r o v i d e d  i n  t h e  r u l e s  o f  c i v i l  p r o c e d u r e ,  o r d e r

28 e q u i t a b l e  r e l i e f  a s  p r o v i d e d  i n  AS 17 30.109,  a n d  may  i s s u e  s u b p o e n a s

29 a n d  s u b p o e n a s  d u c e s  t e c u m  a t  t h e  r e q u e s t  o f  a  p a r t y .  O r d e r s  a n d
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. M j p o e n a s  i s s u u d  b y  a  h e a r i n g  o f f i c e r  a r e  e n f o r c e a b l e  i n  Che s u p e r i o r  

c o u r t .

t c )  J u d i c i a l  r e v i e w  o f  a n  a d m i n i s t r a t i v e  f o r f e i t u r e  i s  a v a i l a b l e  

u n d e r  a p p l i c a b l e  r u l e s  o f  c o u r t  f o r  a p p e a l s  f r o m  a d m i n i s t r a t i v e  

a g e n c i e s .

S e c .  17 .10 .119.  ORDER OF FO R FE I T U R E ;  EXE MP T I ON S . ( a )  I f  t h e

s t a t e  e s t a b l i s h e s  i n  a f o r f e i t u r e  p r o c e e d i n g ,  c h a t  p r o p e r t y  i s  s u b j e c t  

R t o  f o r f e i t u r e  u n d e r  AS 17 .30 .103 ,  t h e  p r o p e r c y  m u s t  b e  o r d e r e d  f o r -

9 f e l t e d  t o  t h e  s t a t e ,  s u b j e c t  t o  r e m i s s i o n  t o  a n  i n n o c e n t  c l a i m a n t

10 u n d e r  A f  17.30.121 a n d  s u b j e c t  t o  e x e m p t i o n s  u n d e r  ( b )  o f  t h i s  s e c -

11 t i o n .  An o r d e r  o f  f o r f e i t u r e  m u s t  p r o v i d e  c l e a r  t i t l e  t o  t h e  s t a t e .

12 An o r d e r  o f  f o r f e i t u r e  s u b j e c t  Co r e m i s s i o n  m u s t  c l e a r ,  i n  f a v o r  o f

13 t h e  c l a i m a n t ,  a l l  l i e n s ,  e n c u m b r a n c e s ,  o r  o c h e r  c l o u d s  o n  t h e  t i t l e

14 r e s u l t i n g  f r o m  t h e  f o r f e i t u r e  p r o c e e d i n g .

15 ( b )  W i t h  t h e  e x c e p t i o n  o f  l i q u o r  l i c e n s e s  g r a n t e d  u n d e r  AS 04

16 a n d  l i m i t e d  e n t r y  p e r m i t s  g r a n t e d  u n d e r  AS 16 .43 ,  a  p e r s o n  w h o s e

17 p r o p e r t y  i s  s u b j e c t  t o  f o r f e i t u r e  u n d e r  AS 17 .30 .103 ma y  c l a i m  e x -

18 e m p t i m s  t o  t h e  e x t e n t  p e r m i t t e d  u n d e r  AS 09 .38 .010  - 09 .38 .C90 o f  t h e

19 A l a s k a  E x e m p t i o n s  A c t .  A p e r s o n  c l a i m i n g  s u c h  a n  e x e m p t i o n  h a s  t h e

20 b u r d e n  o f  p r o v i n g ,  b y  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  C h a t  t h e  p e r s o n

2 1  i s  e n t i t l e d  t o  t h e  e x e m p t i o n .

22 ( c )  A p e r s o n  who  c a u s e s  p r o p e r t y  Co b e  s u b j e c t  t o  f o r f e i t u r e

23 3h a l l  p a y  t h e  r e a s o n a b l e  c o s t  o f  m a i n t e n a n c e ,  s t o r a g e ,  d i s p o s a l ,  o r

24 o t h e r  e x p e n s e s  o f  t h e  f o r f e i t u r e  o r  r e m i s s i o n ,  e i t h e r  a s  p a r t  o f  a

25 s e n t e n c e ,  a  c o n d i t i o n  o f  p r o b a t i o n  o r  s u s p e n d e d  i m p o s i t i o n  o f  s e n -

26 t e n c e ,  o r  a s  a  m a n d a t o r y  a s s e s s m e n t  o f  c o s t s  i n  a  f o r f e i t u r e  p r o c e e d -

27 i n g .

28 ( d )  T h e  o r d e r  o f  f o r f e i t u r e  m u s t  i n c l u d e  a n y  o c h e r  a s s e t s ,  u p  t o

29 t h e  v a l u e  o f  a n y  p r o p e r t y  f o u n d  t o  b e  s u b j e c t  t o  f o r f e i t u r e  w h i c h  h a s
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Fehir v. State, 
753 P.2d 1107, 
1110, n.13 
(Alasba 1033)

Fehir v. State 
supra;

State v. Pace, 
G20 P.2d 104 
(Alasba 1034)

1 heel)

2 ( I )  c o m m i n g l e d  w i t h  o t h e r  p r o p e r t y  a n d  c a n n o t  b e  s e p a r a t e d

J w i t h o u t  d i f f i c u l t y ;

4 (2 )  t r a n s f e r r e d  t o ,  s o l d  t o ,  o r  d e p o s i t e d  w i t h  a t h i r d

5 p a r t y ;

6 (3 )  p l a c e d  b e y o n d  t h e  J u r i s d i c t i o n  o f  t h e  c o u r t '  o r  c a n n o t

7 b e  l o c a t e d ;

8 (4 )  s u b s t a n t i a l l y  l i m i m s h e d  i n  v a l u e  b y  a n y  a c t  o r  o m i s -

9 s i o n  o f  t h e  p e r s o n  wh o  c a u s e d  t h e  p r o p e r t y  t o  b e  s u b j e c t  t o  f o r f e i -

10 t u r e ;  o r

11 (5 )  r e m i t t e d  t o  a n  i n n o c e n t  c l a i m a n t  u n d e r  AS 17 .30 .121 .

12 ( e )  An o r d e r  o f  f o r f e i t u r e  i s s u e d  u n d e r  t h i s  s e c t i o n  may  b e  mad e

!"J r e g a r d l e s s  o f  t h e  l o c a t i o n  o f  a n y  p r o p e r t y  t h a t  m i g h t  b e  s u b j e c t  t o

14 f o r f e i t u r e  o r  t h a t  h a s  b e e n  o r d e r e d  f o r f e i t e d .

15 ( f )  A p e r f e c t e d  p r i o r i t y  l i e n  o v e r  p r o p e r t y  t h a t  h a s  b e e n  o r -

16 d e r e d  f o r f e i t e d  i s  c r e a t e d  i n  f a v o r  o f  t h e  s t a t e  u p  t o  a n  a m o u n t  t h a t

17 i s  t h e  s u m  o f  t h e  e x p e n s e s  o f  i n v e s t i g a t i o n ,  p r e s j e u t i o n , a n d  f o r f c i -

18 t u r e  a r i s i n g  o u t  o f  t h e  c o n d u c t  m a k i n g  t h e  p r o p e r t y  s u b j e c t  t o  f o r f e i -

19 t u r e .  I n  c a l c u l a t i n g  t h e  a m o u n t  o f  t h e  l i e n ,  e x p e n s e s  o f  a l l  s t a t e ,

20 f e d e r a l ,  o r  l o c a l  a g e n c i e s  a r e  t o  b e  i n c l u d e d .  T h e  l i e n  h a s  p r i o r i t y

2 1 o v e r  a l l  u n s e c u r e d  a n d  a l l  u n p e r f e c t e d  s e c u r e d  d e b t s  a s s o c i a t e d  w i t h

22 t h e  p r o p e r t y .

23 S e c .  17 .30 .121 .  R E M I S S I O N  OF PROPERTY SUBJECT TO FO R F E I T U R E .

24 ( a )  A c l a i m a n t  who  h a s  f i l e d  a n  a n s w e r  u n d e r  AS 17.30 .113 m a y '  o b t J i n

25 r e m i s s i o n  o f  p r o p e r t y  t h a t  i s  s u o j e c t  t o  f o r f e i t u r e  u p o n  p r o o f  b y  a

26 p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  c l a i m a n t

27 (1 )  h a s  a  v a l i d  r i g h t ,  t i t l e ,  o r  i n t e r e s t  i n  t h e  p r o p e r t y ,

28 a c q u i r e d  i n  g o o d  f a i t h ,  w h i c h  t a k e s  p r i o r i t y  o v e r  a  l i e n  i n  f a v o r  o f

29 t h e  s t a t e  u n d e r  AS 1 7 . 3 0 . 1 1 9 ( f ) ;
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AS 17. 30.110 (-:> i

■Sfcat-p  y .  R i c e , 
C2G P.2d at 
114 and n. 33

i

9

i  
6 

7 
6 
9

10

AS 17.30.124(a)(2)
12

13

19

15
16

17

18
19

20 

21 

22 

23 

29

25

26

27

28 

29

AS 17.30.122

AS 17.30.122(1) 

AS 17.30.122(2)

AS 17.30.122(3)

( 2 ) d i d  n o t  k n o w i n g l y  p a r t i c i p a t e  i n  o r  f a c i l i t a t e  t h e  

c o n c o c t  t h a t  r e s u l t e d  i n  t h e  p r o p e r t y  b e i n g  s u b j e c t  t o  f o r f e i t u r e ;  a n d

(3)  a t  n o  t i m e  k n e w ,  o r  h a d  r e a s o n a b l e  c a u s e  t o  b e l i e v e ,  

t h a t  t h e  p r o p e r t y  w a s  o r  m i g h t  b e  s u b j e c t  t o  f o r f e i t u r e  o r  t h a t  a  

p e r s o n  u s i n g  i h e  p r o p e r t y  w i t h  t h e  c l a i m a n t ' s  p e r m i s s i o n  o r  a c ­

q u i e s c e n c e ,  e x c e p t  p e r s o n s  u s i n g  c ommon c a r r i e r s ,  h a d  a  c r i m i n a l  

r e c o r d  o r  r e p u t a t i o n  f o r  o f f e n s e s  i n v o l v i n g  c o n t r o l l e d  s u b s t a n c e s  o r  

i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s .

( b )  I f  t h e  c l a i m a n t  t o  p r o p e r t y  s u b j e c t  t o  r e m i s s i o n  u n d e r  ( a )  

o f  t h i s  s e c t i o n  i s  e n t i t l e d  t o  l e s s  c h a n  t h e  t o t a l  v a l u e  o f  t h e  p r o p ­

e r t y ,  t h e  c l a i m a n t  ma y  c h o o s e  c o  r e c e i v e  e i t h e r  t h e  p r o p o r t i o n a l  v a l u e

o f  t h e  p a r t i a l  i n t e r e s t  o r ,  u p o n  p a y m e n t  o f  t h e  d i f f e r e n c e  i n  v a l u e ,  

t h e  e n t i r e  p r o p e r t y ,  i f  t h e r e  a r e  n o  o t h e r  c l a i m a n t s .  I n  c a s e s  o f  

m u l t i p l e  c l a i m a n t s ,  t h e  r e t u r n  o f  t h e  p r o p e r t y  i s  t o  b e  b a s e d  o n  t h e  

v a l u e  a n d  p r i o r i t y  o f  e a c h  c l a i m a n t ' s  r e s p e c t i v e  i n t e r e s t .

S e c .  17 .30 .123 .  STATE D I S P O S A L  OF FO RFE I T E D  PROPERTY.  ( a )  

P r o p e r t y  f o r f e i t e d  u n d e r  AS 17 .30 .100 - 17 .30 .130 ,  o t h e r  t h a n  c o n ­

t r o l l e d  s u b s t a n c e s  o r  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s ,  m u s t  b e  t r a n s ­

f e r r e d  t o  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  f o r  d i s p o s i t i o n  i n  a c c o r ­

d a n c e  w i t h  a p p l i c a b l e  l a w .  C o n t r o l l e d  s u b s t a n c e s  a n d  i m i t a t i o n  c o n ­

t r o l l e d  s u b s t a n c e s  m u s t  b e  d i s p o s e d  o f  a s  p r o v i d e d  i n  AS 17 .30 .107 .  

T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  ma y

( 1 ) d e s t r o y  p r o p e r t y  h a r m f u l  t o  t h e  p u b l i c ;

( 2 ) s e l l  t h e  p r o p e r t y  a n d ,  s u b j e c t  t o  a p p r o p r i a t i o n s  f o r  

C h a t  p u r p o s e ,  u s e  t h e  p r o c e e d s  t o  p a y  t h e  e x p e n s e s  o f  t h e  p r o c e e d i n g s  

f o r  f o r f e i t u r e  a n d  s a l e ,  i n c l u d i n g  e x p e n s e s  o f  s e i z u r e ,  c u s t o d y ,  a n d  

c o u r t  c o s t s ;

(3)  t r a n s f e r  t h e  p r o p e r t y  t o  a n o t h e r  a g e n c y  o f  t h e  s t a t e  o r  

a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e  f o r  u s e  i n  c h e  f u r t h e r a n c e  o f  t h e
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AS 17 .30 .122(5)
1 administration of justice;

2 (4)  t r a n s f e r  t h e  p r o p e r t y  t o  t h e  U n i t e d  S t a t e s  D e p a r t m e n t

AS 1 7 . 3 0 . 1 2 2 ( 0 )  3 of J u s t i c e  for d is p o s i t io n ;
4 (5)  t r a n s f e r  o w n e r s h i p  o f  a n  a i r c r a f t  t o  t h e  A l a s k a  W i n g ,

5 C i v i l  A i r  P a t r o l ;
Mo d e l  As s g Ii. . .  6 (6)  u p o n  t h e  r e c o m m e n d a t i o n  o f  t h e  c o m m i s s i o n e r  o f  p u b l i c
Forfeiture Bill

7 s a f e t y ,  t r a n s f e r  p r o p e r t y  o r  t h e  p r o c e e d s  o f  i t s  s a l e ,  u p  t o  a  t o t a l

S o f  50 p e r c e n t  o f  t h e  n e t  v a l u e  o f  f o r f e i t e d  p r o p e r t y ,  t o  o n e  o r  m o r e

9 p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e  f o r  s i g n i f i c a n t  c o n t r i b u t i o n s  t o

10 t h e  i n v e s t i g a t i o n  o f  t h e  c o n d u c t  m a k i n g  t h e  p r o p e r t y  s u b j e c t  t o  f o r -

11 f e i t u r e ;  a n d

AS 1 7 .3 0 .1 2 2 (4 )  12 (7)  o t h e r w i s e  d i s p o s e  o f  t h e  p r o p e r t y  i n  a c c o r d a n c e  w i t h

t h e  l a w ,

14 ( b )  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  s h a l l  s e p a r a t e l y  a c c o u n t

15 f o r  t h e  p r o c e e d s  f r o m  t h e  s a l e  o f  f o r f e i t e d  p r o p e r t y  u n d e r  ( a )  o f  t h i s

16 sec t io n  which Che commissioner d ep o s its  in  the general fund. The
17 a n n u a l  e s t i m a t e d  b a l a n c e  i n  t h e  a c c o u n t  may  b e  u s e d  b y  t h e  l e g i s l a t u r e

18 t o  m a k e  a p p r o p r i a t i o n s  t o  t h e  d e p a r t m e n t  f o r  t h e  p u r p o s e s  d e s c r i b e d  i n

19 ( a ) ( 2 )  o f  t h i s  s e c t i o n .

20 * S e c .  2.  AS 1 7 .3 0 .9 00 ( a )  i s  a m e n d e d  t o  r e a d :

21 S e c .  17 .30 .900 .  D E F I N I T I O N S .  ( a )  U n l e s s  t h e  c o n t e x t  c l e a r l y

22 r e q u i r e s  o t h e r w i s e ,  t h e  d e f i n i t i o n s  s e t  o u t  i n  AS 11 .71 .900 a n d

23 AS 11 .73 .099(3 )  a p p l y  t o  t h i s  c h a p t e r .

24 v  S e c .  3.  AS 17.30.900 i s  a m e n d e d  b y  a d d i n g  a  n ew  s u b s e c t i o n  t o  r e a d :

25 ( c )  I n  t h i s  c h a p t e r ,  " v i o l a t i o n  o f  AS 11.71 o r  AS 11.73"  i n -

26 e l u d e s  a n  a t t e m p t  o r  s o l i c i t a t i o n  u n d e r  AS 11.31 t o  v i o l a t e  AS 11.71

27 o r  AS 11.73.

28 *  S e c .  4.  AS 11 .73 .060 ,  AS 1 7 .3 0 .1 10 ,  1 7 . 3 0 . I . 1 , 17 .30 .1 14 ,  17 .30 .116 ,

29 17 .30 .118,  17 .30 .120 ,  17 .30 .122 ,  17 .30 .124 ,  a n d  17 . .  0.126 a r c  r e p e a l e d .
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§ 1 1 .7 3 .0 3 0 A l a s k a  S t a t u t e s 5 1 1 .7 3 .0 6 0

(8) lidocaine;
(9) procaine;
(1 0 ) te tracaine ;
(1 1 ) dyclonine;
(1 2 ) ace tam inophen;
(13) salicylamide;
(14) doxylamine;
(15) d iphenhydram ine;
(16) phen iram ine ;
(17) ch lo rphen iram ine;  or
(18) pyrilam ine .
(b) A person who v iolates th i s  section com m its a  class C felony. (§ 1  

ch 41 SLA 1983)

Sec. 11.73.030. D e l iv e ry  o f  a n  i m i ta t io n  c o n t r o l l e d  s u b s t a n c e  
to  a  m in o r ,  (a) Except as  provided in AS 11.73.050, a  person 19 years 
o f age or older m a y  n o t  deliver an  im ita tion  controlled substance  to a 
person  u n d e r  19 y ea rs  of age, who is a t  leas t  th re e  y ea rs  yo u ng er  th a n  
th e  person delivering  th e  substance.

(b) A person v/ho v iolates th is  section com m its  a  class B felony. (§ 1 
ch 41 SLA 1983)

S e c .  11.73.040. A d v e r t i s e m e n t  t o  p r o m o t e  t h e  d e l iv e r y  o f  a n  
i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e ,  (a) Except a s  provided in AS 
11.73.050, a  person m ay  no t know ingly  place in  a  new spaper, m a g a ­
zine, handbill , o r  o the r  publication, or post o r  d is tr ib u te  in  a  public 
place, a n  a d v e r t isem en t  or solic itation know ing  t h a t  the  purpose of 
th e  a d v e r t isem en t  or so lic itation is to promote the  delivery of an  im i­
ta t io n  controlled substance  in the  s ta te .

(b) A person who v iolates th is  section com m its  a  class C felony. (§ 1 
ch 41 SLA 1983)

S e c .  11.73.050. I m i t a t io n  c o n t r o l l e d  s u b s t a n c e  a s  p la c e b o .  No
civil or c rim inal  l iab ility  m ay  be imposed u n d e r  th is  chap te r  on a 
person who m an ufac tu re s ,  delivers, possesses or advertises  o r  solicits 
to promote delivery  of a n  im ita tion  controlled su bs tance  solely for use 
as  a  placebo prescribed by a  reg is te red  p rac ti t ioner , as  defined in AS 
11.71.900(19), in  th e  course of professional p ractice  o r  research . (§ 1 
ch 41 SLA 1983)

Sec . 11.73.060. F o r f e i tu r e s ,  (a) Property  used  d u r in g  or in a id  of 
a v iolation of th is  ch a p te r  m ay be forfeited to th e  s ta te  to th e  e x ten t  
perm it ted  u n d e r  and  in  accordance w ith  the  provisions of AS 
1 ,.30 .110 —  17.30.126.

(b) For purposes of th is  section th e  term s "controlled su bs tance” 
and  " th is  c h a p te r”, as  used in AS 17.30.110 —  17.30.126, shall  be
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construed a s  " im ita tion  controlled subbiance” and "AS 11.73" respec­
tively. (§ 1 ch 41 SLA 1983)

S ec . 11.73.099. D e f in i t io n s .  In th is  chap ter
(1) "controlled subs tance” m eans  a  substance  a s  defined in AS 

11.71.900(4);
(2 ) "deliver” or "delivery” m eans the  actual, constructive, or a t ­

tem pted  t ra n s fe r  from one person to ano th er  of an  im ita tion  controlled 
substance, w h e th e r  or not the re  is an  agency relationship ;

(3) " im ita tion  controlled substance"  m ean s  a  subs tance  contain ing  
ephedrine , ephedrine  sulfate, pseudoephedrine, pseudoephedrine  hy­
drochloride, phenylpropanolam ine, caffeine, theophylline , lidocaine, 
procaine, te traca ine ,  dyclonine, ace tam inophen , salicylamide, 
doxylamine, d ip henhydram ine , p hen iram ine , ch lorpheniram ine , or 
p ry r ilam ine , or th e i r  sa lts ,  t h a t  is not a  controlled substance , and  th a t  
by dosage u n i t  appearance  (including color, shape, size, and  m ark ings) 
or by rep re sen ta t io ns  would lead a  reasonable  person to believe th a t  
th e  substance  is a  controlled substance; the  te rm  "rep resen ta t io n s”, as 
used  in  th is  p a rag rap h , includes

(A) s ta te m e n ts  m ade  by a n  ow ner or by anyone else in  control of the 
substance  concerning th e  n a tu re  of th e  substance, or  its use or effect;

(B) s ta te m e n ts  m ade  to th e  rec ip ien t t h a t  the  substance  m ay  be 
resold  for ino rd in a te  profit;

(C) w h e th e r  the  substance  is packaged in  a  m a n n e r  norm ally  used 
for controlled substances;

(D) evasive tac tics  o r actions used by the  ow ner or person  in control 
o f  th e  substance  to avoid detection by law  enforcem ent au thorit ies;

(E) the  s torage, packaging , p resen ta t ion , d isplay of or reference to a  
controlled substance  w ith , near ,  or in connection w ith  the  activity 
involv ing  th e  im ita tio n  controlled substance.

(4) " m a n u fac tu re ” m eans  th e  production, p repa ra t io n , compound­
ing, processing, encapsu la ting , packaging  or repackag ing , labeling  or 
relabeling , of a n  im ita tion  controlled substance. (§ 1 ch 41 SLA 1983)

C ro s s  r e f e r e n c e s .  —  F o r d efin itio n  of 
te rm s used  in  th is  t i tle ,  see  AS 11.81.900.

N O T E S  T O  D E C IS IO N S

T h is  s e c t io n ,  a s  in te r p r e te d ,  w a s  n o t  row v. S ta te , 704 P .2d ‘226 (A laska  Ct. 
u n c o n s t i tu t io n a l ly  v a g u e . —  S ee M or- App. 1985).
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(3) cooperating w ith  th e  D rug  Enforcem ent A dm in is tra tion  ol the  
United  S ta te s  D e p a r tm e n t  of Ju s t ice  by estab lish in g  a  centralized un it  
to accept, catalog, tile, and  collect s ta t is tics , including records of 
persons w ho have v iolated the p rovisions of th is  ch a p te r  or AS 11.71 m 
the  s ta te  a n d  m a k in g  th e  inform ation ava ilab le  for federal, s ta te ,  and  
local law enforcem ent purposes.

(bi The com m issioner o f  public safe ty  may no t  fu rn ish  the  nam e or 
iden tity  of a  p a t ie n t  or resea rch  subject whose iden tity  could not be 
obtained u n d e r  AS 17.3U.155. (ii -1 ch *15 SLA 1982)

S e c .  17.30.110. I,terns s u b j e c t  to  fo r f e i tu r e .  The following may he 
forfeited to the  s ta te :

( 1 ) a controlled su bs tance  which  h as  been m anufac tured , d is tr ib ­
uted, dispensed, acquired , or possessed in violation of this chap te r  or 
AS 11.71;

(2 ) raw  m a te r ia ls ,  products, and  equ ip m e n t  which are  used or 
intended for use in m a n u fac tu r in g  d is tr ib u tin g ,  compounding, pro­
cessing, delivering , im porting , o r  export ing  a  controlled substance  
which is a  felony u n d e r  th is  chap te r  or AS 11.71:

(3) p roperty  which is used or in tended for use as  a  container for 
property described in ( 1 ) or (2 ) o f  th is  section:

(4) a  conveyance, including  b u t  not l im ited to a ircra f t ,  vehicles or 
vessels, which  h as  been used  or is in tended for use in t ransporting  or 
in any  m a n n e r  in fac il i ta ting  the  t ra n spo r ta t io n ,  sale , receipt, pos­
session, or concea lm ent of property  described in ( 1 ) or (2 ) of th is  section 
in v iolation of a felony offense u n d e r  th is  chapte i or AS 11.71; however,

(A) a  conveyance m ay  not be forfeited u n d e r  this p a rag rap h  if the  
owner of th e  conveyance establishes, by a  preponderance  of the  evi­
dence, a t  a  h e a r in g  before the  court  as  th e  t r i e r  of fact, th a t  use of the  
conveyance in v iolation of th is  ch a p te r  or AS 11.71 w as committed by 
a n o th er  person a n d  t h a t  t h e  ow ner w as n e i th e r  a  consenting p a r ty  nor 
privy to th e  violation;

(B) a forfeiture  of a  conveyance encum bered  by a valid securi ty  
in te re s t  a t  th e  t im e  of se izure  is subject to the  in te re s t  of the secured 
p ar ty  if th e  secured  p a r ty  estab lishes, by a  p reponderance of th e  evi­
dence, a t  a  h e a r in g  before the  court as th e  t r ie r  of fact, th a t  use of the  
conveyance in v iolation of th is  c h a p te r  o r  AS 11.71 w as committed by 
ano th er  person  and  t h a t  th e  secured p a r ty  w as n e i th e r  a consenting 
p ar ty  nor privy  to the  violation;

(5) books, records, and  research  products a n d  m ateria ls ,  including 
formulas, microfilm , tapes , and  da ta ,  which a re  used in v io ^ t io n  of th is  
chap ter  or AS 11,71;

(6) money, securities ,  negotiab le  in s tru m en ts ,  or o ther  th ings of 
value used in f inancial  t ra n sa c t io n s  derived from activ ity  prohibited by 
this chap te r  or AS 11.71; and

(7) a  f irearm  which is visible, carr ied  during , or used in fu rtherance  
of a  v iolation of th is  c h a p te r  or AS 11.71. (S 4 ch 45 SLA 1982)

3 4
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Itev iN or’N iiotim . AS 17.30.1 I0(bi 
(i|) w«re ren u m b ered  an AH (7 .30.112 
17..10.126 in 1983.

N O T E S  T O  D E C IS IO N S

E o rn io r i ’o ife lU iro  H tu tu toco iiH tru iH l. 1265 U 977i, decided u n d e r form er AS
— See O ne C ock ta il ( jIiihm v S tu te , Sup . 17.12.130.
C t. Op. No. 1437 (F ile  No. 27291, 566 P,2d

C o llu ltirn ! r e f e r e n c e s .  — F o rfe itu re  o f  (stances u n d er 3 5 1 1 o f C om prehensive 
personul p rop erty  used in Illegal m cr.ufuc- D m #  A buse P reven t it"i an d  C ontrol Act o f 
lu re , p rocessing, or mile o f contro lled  sub- 1970 121 U SCS ii 881). 5!) ALR Fed. 765.

Sec. 17.30.112. P r o c e e d in g s  r e s u l t i n g  in fo r f e i tu r e ,  lit) Property 
listed in AS 17.30.110 may be forfeited to the s ta te  e i th e r  upon con­
viction of th e  defendant of a violation of th is  chap te r  or AS 11.71, or 
upon ju d g m e n t  of a  court in a sep ara te  civil proceeding in rem. The 
court m ay o rder  a forfeiture in the  in rem  proceeding if it finds th a t  an  
item specified in AS 17.30.110 w as used du ring  or in aid of a violation 
of th is  c h a p te r  or AS 11.71.

(b) It  is no t  a  defense in an  in rem proceeding b rought un d er  this 
section th a t  a  c rim inal proceeding has resu lted  in a  conviction or con­
viction of a  lesser offense for a violation of th is  chap ter  or AS 11.71.(§ -1 
ch 45 SLA 1982)

R e v is o r ’s  n o te s .  — F orm erly  AS 
17.30.110(b) an d  (e). R enum bered  in 1983.

Sec. 17.30.114. S e iz u r e  a n d  c u s to d y  o f  p r o p e r t y ,  (a) Property  
listed in AS 17.30.110 m ay be seized by a  peace ofucer upon a n  order 
issued by a  court  h av ing  jurisd ic tion  over th e  property upon a  showing 
of probable cause th a t  the  property  m ay be forfeited u n d e r  AS 
17.30.110. Seizure  w ithou t a  court order m ay  be made if

( 1 ) the  seizure is incident to a  valid  a r re s t  or a  search u n d e r  a  valid 
search w arran t;

(2 ) the  property  subject to seizure h as  been the subject of an  earlie r  
ju d g m en t  in favor of the s ta te  in a  c rim inal proceeding or civil pro­
ceeding in rem  u n d er  th is  chap te r  or AS 11.71; or

(3) the re  is probable cause t h a t  the  property  was used, is being used, 
or is in tended  for use, ir. violation of th is  chap te r  or AS 11.71 and  the 
property  is easily  movable; property  seized un d er  th is  p a ra g ra p h  may 
not be held for more th an  48 hours w ith o u t  a court  order ob ta ined  to 
continue its detention

(b) Property  tak en  or deta ined  un der  (a) of th is  section sha ll  be held 
in the  custody of e i th e r  the  com missioner of public safety or a inunie-
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ipal law enforccrne n t agency authorized  by the  com missioner of public 
safety to re ta in  custody of property  listed in AS 17.30.110 subject only 
to the o rders and  decrees of the court  h av in g  jurisd iction  over any  
forfeiture proceedings. If property  is seized u nd er  th is  chapter, the 
commissioner of public safety or an authorized  municipal law 
enforcem ent agency m ay

( 1 ) place the  property  u n d e r  seal;
(2 ) rem ove the  p roperty  to a place designated  by the  court; or
(3) tak e  custody of the  property and  remove it  to an  appropriate  

location for disposition in accordance w ith  law.
<c) W ith in  10 days a f te r  a  seizure  u n d e r  AS 17,30.110 — 17.30.126, 

the  com m issioner of public safety  sha ll  m ake  an  inventory  of any  prop­
erty  seized, including  controlled substances , and  sha ll  appraise  the  
value of any  i tem s seized o th e r  th a n  controlled substances . (8 4 ch 45 
SLA 1982)

I te v is o r ’s n o te s .  — F o rm erly  AS 
17.30.110(d) — If). R en u m bered  in 1983.

Sec. 17.30.116. P r o c e d u r e  f o r  f o r f e i tu r e  a c t io n ,  (a) W ith in  20 
days a f te r  a  seizure  u n d e r  AS 17.30.110— 17.30.126, the  commissioner 
of public safety  shall, by certified mail, notify any  person known to 
have a n  in te re s t  in  an  i t u n  w ith  an  appra ised  value  of $500 or more, 
or who is a sce r ta in ab le  from official reg is t ra t io n  num bers , licenses, or 
o ther  s ta te ,  federal or m unicipal  nu m b ers  on the  item, of the  pending  
forfeiture action. Additionally , the  com missioner of public safety sha ll  
publish  notice of forfeiture action of an  item  valued  a t  $500 or m ore in 
a  new spaper o f genera l  c ircu la t ion  in the  jud ic ia l  d is tr ic t  in which th e  
seizure w as m ade, or if no new spaper is published  in th a t  judicial  
d is tr 'c t ,  in  a new spaper published  in the  s ta te  and  d is tr ibu ted  in th a t  
judicia l  dis tr ict . T he  notice sha ll  be published  once each  week d u r in g  
four consecutive ca len d ar  weeks. T he  req u irem en ts  of th is  subsection 
do not apply  to th e  forfeiture  of controlled substances  which have been 
m anufac tu red , d is tr ibu ted , dispensed, or  possessed in violation of th is  
chap te r  or AS 11.71, reg a rd le ss  of th e i r  value.

(b) Upon service or pub lica tion  of notice of com m encem ent of a 
forfeiture action u n d er  th is  section, a  person c la im ing  in te re s t  in the  
property  sha ll  file w ith in  30 days a f te r  the  service or publication, a  
notice of c la im  sett? >g o u t  the  n a tu re  of the  in te rest ,  the  date  it w as 
acquired, the  consu sra t io n  paid, and  a n  answ er  to the  s ta te ’s 
a llegations. If a  c laim and  a n sw er  is not filed w ith in  the  t im e specified, 
the  nroperty  described in the  s t a te ’s a llega tion  m u s t  be ordered 
forfeited to the  s ta te  w ith o u t  fu r th e r  proceedings or showings.

(c) Questions of fact or law raised  by a  notice of forfeiture action a nd  
answ er of a  c la im an t  in an  action commenced u n d e r  th is  section m u s t  
be determ ined  by the  court, s i t t in g  w itho u t  a  ju ry .  T h is  proceeding may 
be held in abeyance u n ti l  conclusion of a n y  pending  c rim inal  charges
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aga ins t  the  c la im an t  u n d e r  th is  chap te r  or AS 11.71. (§ 4 ch 45 SLA 
1982)

R c v is o r ’s  n o te s .  — F orm erly  AS fa ilu re  to fu rn ish  notification  req u ired  
17.30.110(g) — til. i.enu m b ered  in 1983. u nder th is  ch ap te r, see AS 11.71.050tn>l4>.

C ro s s  r e f e r e n c e s .  - -  For p en a lty  for

Sec . 17.30.118. P e t i t io n  fo r  r e l e a s e  o f  s e iz ed  i te m s ,  (ai A c la im ­
a n t  u nd er  AS 17.30.116ib) may a t  any  t im e petition  for release of a 
seized item as  follows:

( 1 ) to a court in which a  w a r ra n t  for seizure has  been issued;
(2 ) to a  court in which a c rim inal or civil action alleg ing  forfeiture 

of the  item has  been filed; or
(3) before a n  action is filed, or if no seizure w a r ra n t  was issued, to 

a court in the  judicial  d is tr ic t  in which the  violation took place.
lb) An item may not be released by the court u n d e r  la) o f  this section 

unless the  c la im an t  gives adeq uate  assu rance  th a t  th e  item  will 
rem ain  subject to the  cou r t’s jurisdiction and

( 1 ) the  court finds th a t  th e  release  is in the  best in te re s ts  of the  state;
or

(2 ) the  c la im an t  provides a bond or o th er  valid and  e qu iva len t  secu­
r ity  equal to twice th e  assessed value  of the  item, (ii 4 ch 45 SLA 1982)

R e v is o r ’s  n o te s . — F o rm erly  AS 
17.30.110(j) an d  Ik). R enum bered  in  1983.

S ec. 17.30.120. P e t i t i o n  i o r  s a le  o f  s e iz ed  i te m . A c la im an t may 
petition the  court for sale of an  item before final disposition of court 
proceedings. The court  -hall g ra n t  a  petition for sale upon a finding 
th a t  the  sa le  is in the  best in te re s ts  of the  s ta te  and  the  preservation 
and m a in tenan ce  of the  i tem  seized. Proceeds from the sa le  plus in te r­
est to the  d a te  of fh .a l  disposition of the  court  proceedings become the 
subject of the  forfeiture action. (S 4 ch 45 SLA 1982)

R e v is o r 's  n o te s .  — F orm erly  AS 
17.30.110(1). R enum bered  in 1983.

S ec. 17.30.122. S t a t e  d i s p o s a l  o f  fo r f e i te d  p r o p e r t y .  Property- 
forfeited u n der  AS 17.30.110 — 17.30.126 o ther  th a n  controlled sub­
stances shall  be disposed of by the  commissioner of a d m in iu ra t io n  in 
accordance w ith  applicable  law. The com missioner of adm in is tra t io n  
may

( 1 ) destroy property harm fu l  to the public;
(2 ) sell the  property a n d  use the  proceeds for p ay m en t  of all proper 

expenses of the  proceedings for forfeiture and  sale, including expenses 
of seizure, custody, and  court costs;

3 7
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(3) tak e  custody of th e  property  and  au thorize  its use in the  
enforcem ent of th is  c h a p te r  or AS 11.71, or t ran sfe r  it to an o th er  
agency of the  s ta te  or a political subdivision of the  s ta te  for a  use in 
fu rthe rance  of the  a dm in is t ra t io n  of justice;

(4) tak e  custody of the  property  and  remove it for disposition in 
accordance w ith  law;

(5) forward it  to the  D ru g  Enforcem ent A dm in is tra tion  of the  United 
S ta tes  D e p ar tm e n t  of Ju s t ic e  for disposition; or

(6 ) t ra n s fe r  ow nersh ip  of a n  a irc ra f t  to the  A laska  Wing, Civil Air 
Patrol. (§ 4 ch 45 SLA 1982; am  S 2 ch 18 SLA 1983)

K e v is o r 's  n o te s .  — F o rm erly  AS E f fe c t  o f  a m e n d m e n ts .  — T he 1981) 
17.30.1101m). R enum bered  in  1983. am e n d m e n t td d e d  p a ra g ra p h  'O 1-

S ec. 17.30.124. R e m i t t a n c e  to  c l a im a n t ,  (a) Upon a showing th a t  
a c la im an t  is en ti t led  to rem it tan ce  u n d e r  AS 17.30.110 — 17.30.126, 
the court  sha ll  order t h a t

(1 ) if th e  c la im an t  is e n t i t led  to th e  item, it  sha ll  be delivered to the 
c la im an t  imm ediately;

(2 ) if the  c la im an t  is e n t i t led  to rem it tan ce  of some value less than  
the  to ta l  va lue  of the  i tem , th e  c la im a n t  is en ti t led , a t  the  cir m a n t ’s 
choice, to receive e i th e r  th e  value  of th e  c la im a n t ’s in te re s t  or, upon 
receipt of p a y m e n t  of the  difference in value  by the  c la im an t, the en t i re  
item.

l b )  An offender who used  a n  item subject to rem ission in violation of 
th is  c h a p te r  or AS 11.71 shall  be assessed a  fine w hich m ay  not be less 
th a n  the  cost of any  lien p ay m en t  or rem it tan ce  m ade  by the  s ta te  p lus 
the  reasonable  costs of th e  seizure. (§ 4 ch 45 SLA 1982)

R e v is o r ’s  n o te s .  — F o rm erly  AS 
17.30.110(n) a n d  (o). R enum bered  in  1983.

Sec. 17;S0426- F o r f e i t u r e  o f  c o n t r o l l e d  s u b s t a n c e s .  A 
controlled substhnce m an u fac tu red , possessed, transferred;"sold , or 
offered for sa le  in violtttion of th is  c h a p te r  or AS 11^71'is con traband  
and  m u s t  be seized and  su h rm arily  forfeited to th £  s ta te . The commis­
sioner of public safety or t lm x o m m iss io p e r ’s designee, including a 
municipal law enforcem ent agenc^xm thorized  u n d e r  AS 17.30.114(b) 
of th is  section to re ta in  custody o f ^ n t r o j l e d  substances , is responsible 
for the  disposal of controlled^scffistances which  have  been forfeited. The 
controlled substances  sM f l  be disposed of in accordance w ith  proce­
dures  and  req u irem en ts  prescribed by the  commisifr&jmr.

(b) P lan ts  fpom which controlled subs tances  m ay be 'derived  i nd 
which havp-Been planned or c u l t iv a ted  in violation of th is  chap te r  or AS 
11.71, jar w hich  a re  grown in  the  wild, m ay  be seized and  sum m arily  
forfeited to the  s ta te . (S 4 ch 45 SLA 1982)



S 17.30.11(5 A l a s k a  S t a t u t e s  S u p p l e m e n t § 17.30.150

Sec. 17.30.11(5. P r o c e d u r e  f o r  f o r f e i tu r e  a c t io n .

N O T E S  TO  D E C IS IO N S

C ite d  in Resck v. S tn tu , 70(5 P .2d  1!88 
(A laska  1985).

Sec . 17.30.126. F o r f e i t u r e  o f  c o n t r o l l e d  s u b s t a n c e s ,  (a) A con­
trolled substance  m a n u fac tu red , possessed, t ransfe rred ,  sold, or of­
fered for sale  in violation of th is  ch a p te r  or AS 11.71 is con traband  
and  m u s t  be seized and  su m m a ri ly  forfeited to the  s ta te .  T h e  com m is­
sioner of public safety or th e  com m issioner’s designee, inc luding  a 
m unicipal law enforcem ent agency  authorized  un d er  AS 17.30.114(b) 
to re ta in  custody of controlled substances , is responsible for the  d is­
posal of controlled su b s ta n c es  which have been forfeited. The con­
trolled su bs tances  sha ll  be disposed of in accordance w ith  procedures 
and  req u irem en ts  prescribed  by the  commissioner.

(b) P lan ts  from which  controlled substances  m ■■ be derived and 
which have been p lan ted  or cu lt iva ted  in violation if th is  c h a p te r  or 
AS 11.71, or which a re  grow n in th e  wild, m ay  be seized and  su m ­
m arily  forfeited to th e  s ta te .  (§ 4 ch 45 SLA 1982)

E d i to r ’s n o te s .  — T h is  section  is se t 
o u t to incorp ora te  e d ito ria l ch an g e s m ade 
by th e  R evisor o f  S ta tu te s .

S e c .  1 7 .3 0 .1 3 0 .  J u d i c i a l  r e v i e w .  /R e p e a l e d , £ 2 2  c h  1 4 6  S L A  1 9 8 6 .]

A r t ic le  4. G e n e r a l  P r o v i s io n s .

S e c tio n  S e c tio n
150. R eliance on D ru g  E n fo rcem en t Ad- 900. D efin itions 

m in is tra tio n  
155. C o n fid en tia lity  of c e r ta in  in fo rm a­

tion

S ee . 17.30.150. R e l i a n c e  o n  D r u g  E n f o r c e m e n t  A d m i n i s t r a ­
t io n . Results, inform ation , a n d  evidence received from th e  D rug  E n ­
forcement A d m in is tra t io n  of th e  U nited  S ta te s  D e p ar tm e n t  of Ju s t ice  
re la t in g  to the  enforcem ent functions of th is  chap ter ,  inc lud ing  resu lts  
of inspections conducted by it, m ay  be relied  on and  acted  on by the  
D e p ar tm e n t  of Public  Safety  in the  exercise of i ts  enforcem ent func­
tions u n d e r  th is  chap ter . (§ 4 ch 45 SLA 1982; am  § 20 ch 146 SLA 
1986)

E ffe c t  o f  a m e n d m e n ts .  — T h e  1986 "D e p a rtm e n t o f  P ub lic  S afe ty "  for 
am en d m en t su b s titu te d  "en fo rcem ent"  for "board ."
"reg u la to ry "  in  tw o p laces a n d  su b s ti tu te d
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CONTINUATION OF FISCAL NOTE ANALYSIS

It Is anticipated th a t each year, beginning in FY 91, six (6) cases will be 
referred to the Commissioner of A dm inistration which will require 
adjudication. This fiscal note is prepared on the assum ption th a t contractual 
hearing officers will be required.

For purposes of estim ate, three cases will be in Anchorage, one will be in 
Ju n eau  and two will be in Fairbanks. Rates for attorneys acting as hearing 
officers will average $125 per hour. Holding the hearing and preparing a 
decision will average 30 hours equalling $3,750 per case. Travel may be 
involved in the Fairbanks cases estim ated a t $300 per case. It is additionally 
estimated th a t costs will escalate a t 5% per year.
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CONTINUATION OF FISCAL NOTE ANALYSIS

For Bill/Resolution No. ___________

Without an AS 09 exemption for attorney fees incurred in the defense of 
related drug prosecutions, the proposed drug forfeiture statutes would increase 
the Public Defender caseload. Criminal defendants in drug cases whose assets 
are seized will be unable to hire private counsel. Although somewhat 
speculative, it is anticipated the Public Defender Agency would require one 
Attorney IV position for Anchorage to absorb these new cases. It should be 
noted that the defense of drug prosecutions often involve complex and 
protracted litigation, including much pre-trial motion work and lengthy 
trials.

Budget Analysis

100 - Attorney IV--Anchorage
200 - Travel
300 - Contractual (Experts, etc.)
400 - Supplies

77.8
5.2

10.4
2 . 1

Total 95.5

1/2K1/122101-9/3



REQUEST:___________________

STATE OF ALASKA
1990 LEGISLATIVE SESSION

SB 367 

Bill Version: k w x j o k n x

Publish Date: ,jjia/9Q-(d)

FISCAL NOTE

Revision Date:_______________________  Agency Affected: Administration
Title: F o r f e i t u r e  a s  a r e s t .  o f  BRU : G e n e r a l  S e r v i c e s  & S u p p ly
v i o l a t i o n .
S p o n s o r :  R u le s  C o m m itte e  C o m p o n e n t s :  P r o p e r t y  m a n a g e m e n t
Requestor: G o v e rn o r

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPEftAi™ FY 91 FY 92 fT 9 T FY 94 FY 95 FY W

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Doll ars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

T he f i s c a l  im p a c t  o f  t h i s  b i l l  on  t h e  s a l e s / d i s p o s a l  f u n c t i o n  o f  p r o p e r t y  m a n a g e m e n t w i l l  be 
n e g l i g i b l e .  T h i s  f i s c a l  n o t e  a p p l i e s  o n l y  t o  p r o p e r t y  m a n a g e m e n t a n d  d i s p o s a l  a n d  d o e s  n o t  
c o v e r  t h e  e x p e n s e s  f o r  f o r f e i t u r e  p r o c e e d i n g s ,  o r  s e i z u r e  c u s t o d y ,  o r  c o u r t  c o s t s .

*To d a t e ,  we h a v e  n o t  r e c e i v e d  r e v e n u e  f ro m  t h e  s a l e  o f  f o r f e i t e d  p r o p e r t y .  We d o  n o t  know i f  
t h e  b i l l  w o u ld  c h a n g e  t h i s .

Prepared by: R o b e r t  j .  L in k
Division: G e n e r a l S e r v i c e s ^ & S u p p l

Approved by CommissiongT^^ank'S.Baxter

Agency: Department of Administration

Distribution (by preparer): 
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Requestor 
Office of Management and Budget 
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Date:
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STATE OF ALASKA

1990 LEGISLATIVE SESSION

SB 367
BILL VERSION:
PUBLISH DATE: 1/ 8/ 90  (e).

REQUEST:
FISCAL NOTE

Revision Date: ___________________________
Title: An. Act relating to forfeitures 
_for_ violatlQfi5-Qf state drug laws
Sponsor: Ru l̂ e s C omm 1 ttee______________
Requestor:___ Governor____________________

Agency Affected: Public Safety
BRU: Alaska State Troopers____

Component: _________________________

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

[ REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER/PROG RCPT

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0
0 J

0

ANALYSIS: (Attach a separate page 1f necessary)

By Improving the procedures under which property used to commit drug 
offenses can be forfeited, this bill could result 1n an Increase of funds 
and property forfeited to the State. It Is Impossible to estimate the 
amount of this Increase, however, especially as some of the forfeited 
assets may be passed on to municipalities that assist in these 
Investigations.

Prepared by: Gavle A. Horetskl. Deputy Commissioner Phone: 465-4322
^Division: Office of theACommissioner____________________  Date: 12/15/89

Approved by Comml ss 1 oner: ^  • ^‘A^thur English Date: 12/15/89
Agency: Department of Public Safety____________________
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