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POSITION PAPER ON SB 333

THE ALASKA CIVIL LIBERTIES UNION OPPOSES ANY FORM OF 
LEGISLATION BANNING FLAG DESECRATION. SUCII LEGISLATION IS 
AN UNCONSTITUTIONAL INFRINGEMENT OF ONE OF OUR MOST 
VALUABLE FIRST AMENDMENT FREEDOMS, THE RIGHT TO CRITICIZE 
THE GOVERNMENT.

Every legislative session seems to produce one bill that is totally offensive to 
civil liberties. This year, a very strong contender for the most obnoxious bill, 
without question, is the flag desecration bill, SB 333.

The American flag flies the proudest and strongest in the world precisely 
because the government docs not mandate that its citizens revere it. Reverence 
by force is nothing more than obedience. There arc only a handful of citizens 
who would consider burning a flag. Yet our tolerance for these few makes the 
rest of us free. In choosing to grant our flag respect, we exercise exactly the 
same rights that Gregory Johnson did when he contemptuously burned the 
symbol of America’s liberty. A government which thinks that it can order 
people to respect it, rather than earning their respect, is doomed to fail.

Lest anyone question the power of the flag as a symbolic impetus for government 
change, it is worth recalling the powerful images we recently witnessed of 
thousands of Rumanian citizens carrying flags from the centers of which the 
hammer and sickle of communism had been torn. We happen to agree with their 
symbolic statement that the yoke of oppression represented by that flag should 
be lifted, and so we view the action they took against their flag with approval. 
We cannot have it both ways. The people of Rumania earned their freedom by 
dissent and protest. The values they expressed by their symbolic use of the flag 
are the very values this legislation would suppress.

This is a cynical and hypocritical bill. Flag burning is not exactly a rampant 
social problem in Alaska, certainly not one which deserves the level of effort 
that the legislature_has put into this bill. There are much worse problems to 
worry about. We do predict that if the bill passes, it will incite many incidents 
of flag burning. The legislation is exactly the kind of repressive, oppressive 
government action that invites protest.

The legislation arises from a hysterical response to a decision of the United 
States Supreme Court affirming our most basic liberty, the freedom to criticize 
government. It is hard to understand how the self-appointed defenders of our



flag, (and presumably of our freedom), can justify such a basic infringement on 
the First Amendment. We would like to quote from that decision:

" . . .  According to Texas, if one physically treats the flag in such a way 
that would tend to cast doubt on the idea that nationhood and national 
unity arc the flag’s referents, or that national unity actually exists, the 
message conveyed is a harmful one and therefor may be prohibited. . .If 
there is a bedrock principle underlying the First Amendment, it is that 
Government may not prohibit the expression of an idea simply because 
Society finds the idea itself offensive or disagreeable. "

The idea that the First Amendment needs fixing is a dangerous fallacy. If our 
liberty perishes, it will bleed to death from nicks and cuts inflicted by those who 
will not tolerate dissent. A pathetic group of radicals, so at a loss for words that 
they burn flags, poses no comparable threat to our freedom.

This bill will put Alaska in the ignominious company of countries like the Soviet 
Union, Iran, China and other nations which routinely put people in prison for 
expression of ideas with which the government disagrees. If we travel down this 
road, our freedom to tell the government to go to hell will depend on the whims 
of politicians playing for a political advantage.

Without question the most basic civil liberty, in the r bsencc of which all other 
liberties arc defenseless, is the right to criticize the government. If we cannot 
criticize government, we cannot change it and we cannot prevent its abuses. We 
know from our painful experiences with McCarthyism and Vietnam the pitfalls 
of the "America right or wrong" philosophy. The most important way in which 
we can celebrate our liberty is to allow even the most obnoxious protesters to 
present their ideas for consideration. As Senator Dcllengcr of Nebraska, a man 
who lost a leg fighting for his country in Vietnam put it, legislation like this is 
actually an ultimate victory for flag burners, making America "look just a little 
silly, and a little less brave and little less free."
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February 4, 1990

iion. Jay Kerttula 
Alaska Senate 
Juneau, Alaska

Dear Sen.Kerttula:

In regard to S.B.SS^ which would make a crime of flag burning, I'd 

like to suggest a n o t h e r  provision to what I understand is being 

p r o o o s e d .

The worst of abuses to our flag see^s to me'to be to use it for com­

mercial purposes, as in the case of making it part of a garment to be 

sold —  like"pepsi or 'Coke" garments —  or a dvertising  the flag to sell 

a product, like showing the upraised arm of the Statue of Liberty to 

advertise an u n d era rm deodorant.

I have no quarrel with someone trying to make a buck, but u s i n g  our 

flag for that purpose seems to me to be its ultimate degradation. At 

least burning the flag reflects the e xpression of the political rights 

our tradition holds sacred ...

If we "’ust have such a bill, let's make sure it covers all the bases.
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M E M O R A N D U M November 20 , 1989

SUBJECT: De s e c r a t i o n  of certain  flags 
(Work O rder No. 6-1551)

TO: Senator  J a lm ar M. K e r t t u l a

FROM: R i c h a r d  A. Bradley 
L e g i s l a t i v e  Counsel

I have p r e p a r e d  for y o u  a b i l l  r e g a r d i n g  the issue of flag 
burning. I have g i v e n  the q u e s t i o n  some thought over the 
past few months. Recently, w h e n  the office r e c e i v e d  a C S G 
B a c k g r o u n d e r "  on flag desecration, I thought that y o u  m i g h t  

be intere s t e d  in it; a copy is enclosed.

The i n f o r m a t i o n  is u s e f u l  and, I think, g e n e r a l l y  a c c urate 
but one s i g n i f i c a n t  aspect of the analysis is in error and
it is a c o m m o n  error c oncernin g Texas v. J o h n s o n ,  U . S . ___
, 57 U .S .L .W . 4770, one that I did not c atch u n t i l  recently. 
CSG makes the sugges t i o n  that w i t h  the J o h n s o n  ruling, "the 
Texas law b e c a m e  u n consti tutional, as did the p r o v i s i o n s  in 
f orty-seven  other states . . . ."

A careful r e a d i n g  of the J o h n s o n  case suggests that the 
Court did n o t  declare the law u n c ons titutional;  in fact, in 
the J o h n s o n  case and three of the cases that p r e f i g u r e d  the 
J o h nson case in the U.S. Supreme Court, the Court has not 
de c la red the u n d e r l y i n g  subject law uncons t i t u t i o n a l .  It is 
no t  the law but the conduct involving speech or c o m m u n i c a­
tion p r o t e c t e d  b y  the First A m e n d m e n t  that r e q uires that the 
co n v i c t i o n  b e  reversed. In footnote 3 of the J o h n s o n  o p i n­
ion, J u s tice B r e n n a n  notes:

A l t h o u g h  J o h n s o n  has r a i s e d  a facial challenge  to 
Texas' f l a g - d e s e c r a t i o n  statute, w e  choose to resolve 
this case on the basis of his c l a i m  that the statute as 
a p p l i e d  to h i m  v i o lates the First Amendment. S e c tion
42.09 r e g u lates only phy sical conduct w i t h  respect to 
the flag, not the w r i t t e n  or spoken word, and a l t h o u g h  
one v i o l a t e s  the statute only if one "knows" that one's
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p h y s i c a l  treatment  of the flag "will  s e r i o u s l y  o f f e n d  
one o r  m o r e  persons likely to o b ser ve or d i s c o v e r  his 
a c t i o n , "  Tex. Penal Code Ann. Sec. 4 2 . 09(b) (1989), 
this fact does not n e c e s s a r i l y  m e a n  that the statute 
a p pli es only to expres sive c o n d u c t  p r o t e c t e d  by the 
F i r s t  Amendment. * * * X tire d p e r s o n  might, for 
example, drag the flag t h r o u g h  the mud, k n o w i n g  that 
this conduct is likely to o f f e n d  others, and y e t  have 
n o  thought of expres s i n g  any ideaj . . . "  (Emphasis in 
o r i g i n a l . )

J o h n s o n  w a s  thus consiste nt w i t h  the e a r l i e r  cases w h e r e  the 
Court reverses the c o n v i c t i o n  but does not seek to i n v a l i­
date the law. In Street v. N e w  Y o r k , 394 U.S. 576 (1969), 
the a p p e l l a n t  w a s  c h arged w i t h  v i o l a t i n g  a statute that m a d e  
it a m i s d e m e a n o r  to " p u b l i c l y  mutilate, deface, defile, or 
defy, t r ample upon, or cast c o n t e m p t  upon, either by w o r d s  
or act, [any flag of the U n i t e d  States]". The d e f e n d a n t  w a s  
also c h a r g e d  w i t h  (and a c q u i t t e d  of) d i s o r d e r l y  conduct. 
A f t e r  h e a r i n g  on the r a d i o  that J a m e s  M e r e d i t h  w a s  shot in 
M i s sissipp i, appellant  t o o k  a flag h e  owned to the streets  
and b u r n e d  it,, saying: "If they c a n  do that to Mere dith, w e  
don't n e e d  a flag."

[W]e hold that [the law] was u n c o n s t i t u t i o n a l l y  a p p l i e d 
in a p p e l l a n t 1s case because it p e r m i t t e d  h i m  to b e  p u n­
ish e d  m e r e l y  for speaking d e f i a n t  or contem p t u o u s  words 
about the A m e r i c a n  flag.

* * *

T h e  State argues that a p pellant's  w o r d s  w e r e  at m o s t  
u s e d  to establis h his u n l a w f u l  intent in b u r n i n g  the 
flag. However, after a c a ref ul e x a m i n a t i o n  of the c o m­
pa r a t i v e l y  b r i e f  trial record, w e  find ourselves u n a b l e  
to say w i t h  c e r t ainty  that app el l a n t ' s  wo rds w e r e  not 
a n  independent cause for his conviction. W h i l e  it is 
true that at trial g r eater e mpha s i s  w a s  p l a c e d  on 
appell a n t ' s  action in b u r n i n g  the flag than u p o n  his 
w ords , a police o f fice r did t e s t i f y  to the u t t e r a n c e  of 
the words. The state never a n n o u n c e d  that it w a s  r e l y­
ing exclus i v e l y  u p o n  the burning. 394 U.S. at 589 -
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In Smith v. G o g u e n , 415 U.S. 566 (1973), the S u preme Court  
a d d r essed the w e a r i n g  of the flag. " A p p e l l a n t  w o r e  a small 
cloth v e r s i o n  of the U n i t e d  States flag s e w n  to the s e a t  of 
his trousers. The flag was a p p r o x i m a t e l y  four by six inches 
and was displa yed to the left r e a r  o f  G o g u e n ' s  b l u e  jeans.
On J a n u a r y  30, 1970, two police o f f i c e r s  s a w  G o g u e n  b e d e c k e d  
in that fashion." He w a s  c h arged w i t h  v i o l a t i n g  a  l a w  that 
provides: "Whoever p u b l i c l y  mutil a t e s ,  t r a m p l e s  upon, d e­
faces, or treats c o n t e m p t o u s l y  the flag o f  the U n i t e d  
States, w h e t h e r  the flag is p u b l i c  or p r i v a t e  property, 
shall b e  p u n i shed . . . ."

The p h r a s e  r e l i e d  u p o n  in the state court c o n v i c t i o n  w a s  
"treats contemptuously". H e  w a s  c o n v i c t e d  a n d  a e n t e n c e  to 
prison; the U.S. D i s t r i c t  Court g r a n t e d  h a b e a s  corpus 
because  of the c onsti t u t i o n a l  i s s u e s  involved.

The Supreme Court said:

[W]e see the force of the D i s t r i c t  C o u r t ' s  o b s e r v a t i o n  
that the flag has b e c o m e  " a n  o b j e c t  of y o u t h  f a s h i o n  
a n d  h i g h  camp." 343 F.Supp, at 164. As b o t h  courts 
b e l o w  noted, casual trea tment o f  the flag  in m a n y  c o n­
texts has b e c o m e  a w i d e - s p r e a d  c o n t e m p o r a r y  p h enomenon.  
Id. at 164, 167; 471 F . 2 d  at 96. F l a g  w e a r i n g  in a day 
of r e l a x e d  clothing styles m a y  s i m p l y  b e  an a d o r n m e n t  
or a p l o y  to attract attention. * * * y e t in a time
of w i d e l y  v a r y i n g  attitudes a n d  tastes for d i s p l a y i n g  
something as u b i q u i t o u s  as the U n i t e d  States flag or 
r epresentat ions of it, it c o u l d  h a r d l y  be the p u r p o s e  
of the M a s s a c h u s e t t s  L e g i s l a t u r e  to m a k e  c r i min al every 
informal use of the flag. 415 U.S. at 573 - 574.

The language at issue is v o i d  for v a g u e n e s s  as applied 
to G o g u e n  b e cause It s u b j e c t e d  h i m  to c r i minal l i a b i l­
ity u n d e r  a standard so i n d e f i n i t e  t h a t  police, court, 
and j u r y  w e r e  free to react to n o t h i n g  m o r e  t h a n  their 
preferences for t reatment of the flag.

One other case is u s e f u l  to review.

Spence v. W a s h i n g t o n , 418 U.S. 405 (1974) involved the d i s­
play of a flag w i t h  m a t e r i a l  attached. T h e  a p p e l l a n t  d i s­
played a U n i t e d  States flag that h e  o w n e d  u p s i d e  d o w n  f r o m  a 
w i n d o w  of his apartment. A f f i x e d  to b o t h  surfaces o f  the 
flag wa s a large peace symbol, the c i r c l e  e n c l o sing a 
trident. The symbol w a s  formed f r o m  tape that could be
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removed without permanently damaging the flag. There was no 
crowd; police officers came to the apartment. Appellant 
stated I suppose you are here about the flag. I didn't 
know there was anything wrong with it. I will take it 
down." The appellant was convicted under a Washington 
statute that forbade the exhibit of the U.S. flag "to which 
is attached or superimposed figures, symbols, or other ex­
traneous material."

The Supreme Court reversed the state court conviction: "as 
applied to appellant's activity, the Washington statute 
impermissibly infringed protected expression."

In this case, appellant's activity was roughly simulta­
neous with and concededly triggered by the Cambodian 
incursion and the Kent State tragedy, also issues of 
great public moment. * * * A flag bearing a peace
symbol and displayed upside down might be interpreted 
as nothing more than bizarre behavior, but it would 
have been difficult for the great majority of citizens 
to miss the drift of appellant's point at the time he 
made it. It may be noted, further, that this was not 
an act of mindless nihilism. Rather it was a pointed 
expression of anguish by appellant about the then- 
current domestic and foreign affairs of his government. 
An intent to convey a particularized message was 
present. * * * The statute is nonetheless unconsti­
tutional as applied to appellant's activity.

And for the reasons suggested, any questions that I may have 
raised about the constitutionality of the bill have been 
alleviated; I believe that the bill would be constitutional.

If I may be of further assistance, please advise.

RAB:lmb:mi
L8/053

Enclosure
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FLAG DESECRATION LAWS
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S tate  Government
(NT) Symbols and Awards

BURNING "OLD GLORY" 
FLAG DESECRATION

The United S ta tes  flag  and s ta te  flags are  endearing symbols of our 
co u n try 's  freedoms and h e r ita g e . The June 21 ru lin g  by the United S ta tes
Supreme Court in  Texas v. Johnson has l e f t  some Americans fee lin g  th a t these
symbols and the freedoms they represen t are a t odds with one another. This
ru lin g  a f fe c ts  the s ta te s  because many have laws p ro h ib itin g  d esecra ting  the 
U.S. f la g , the s ta te  f lag , or both. At issue  is  respect for the flag  and lim its  
on free  expression . D esecrating our n a tio n a l flag  is  the u ltim ate  p o l i t ic a l  
g es tu re  to some, a punishable crime to o th e rs .

Anybody Got A Match?

At the 1984 Republican National Convention in D allas, a group of a c t iv i s t s
demonstrated ag a in st the p o lic ie s  of the Reagan A dm inistration and severa l
D allas-based co rpo ra tion s. As a part of th is  dem onstration, one of the 
p ro te s te r s  burned the U.S. f lag . Local po lice  o f f ic i a l s  a rre s te d  the p ro te s te r  
fo r v io la tin g  a Texas s ta tu te  p ro h ib itin g  desecra tion  of the n a tio n a l f la g . He
was subsequently convicted of the crime in  the Texas ju d ic ia l system.

The dem onstrator and h is  a tto rneys contend, however, th a t burning the 
n a tio n a l f la g  i s  the expression of an idea, and that such expressions are 
p ro tec ted  by the F ir s t  Amendment to the C o n stitu tio n . The case was even tually  
appealed to the United S ta tes  Supreme Court, and by a 5-4 decision  the Court
agreed th a t the p ro te s te r  should not have been convicted of a crime.

The C o u rt's  m ajority  ruled that burning the U.S. flag  is  indeed a form of 
expression  p ro tected  by the F irs t Amendment. In o u tlin in g  the m ajority  opinion, 
J u s t ic e  Brennan wrote, "We do not consecrate the flag  by punishing i t s  
d e se c ra tio n , 2 fo r in  doing so we d ilu te  the freedom that the cherished emblem 
re p re s e n ts ."

With th is  ru lin g  the Texas law became u n co n s titu tio n a l, as did provisions 
of s im ila r  s ta tu te s  in fo rty-seven  o ther s ta te s .(A la sk a  and Wyoming are the only

*This CSG Backgrounder was compiled by Gary Deaton, Research A ssis tan t, S ta tes  
Inform ation C enter, The Council of S ta te  Governments.

N ote: Backgrounder inform ation is the  la test available a t  th e  tim e of publication, bu t for updates, you 
should  con tac t th e  appropriate  s ta te  or federal agency directly. This m ateria l does not rep resen t the  posi­
tion of T he Council of S ta te  G overnm ents. Inform ation is included based  on relevance to  the  topic. Som e 
m ateria l, a s  noted, is copyrighted and m ay  not be reproduced further w ithout perm ission of th e  original 
publisher. C on tact th e  S ta te s  Inform ation C enter or the  w riter a t CSG .
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3s ta te s  w ithout such p ro h ib itio n s) (See ta b le ) . As one fed era l o f f ic ia l  put i t ,  
"dem onstrators may r o l l  Old Glory and f i r e  her up lik e  a Marlboro i f  they 
want."*

S ta te  Flags

C urren tly , forty-tw o s ta te s  have laws p ro h ib itin g  the desecration  of the 
s ta te  f la g . For example, I l l i n o i s  law s ta te s :

Any person who pub lic ly  m u tila te s , defaces, d e f ile s
or d e f ie s , tramples or ca s ts  contempt upon, whether
by words or a c t, any such flag , standard , co lor or 
ensign s h a ll  be g u ilty  of a C lass 4 felony.

Jn th is  s ta tu te ,  flag  is  defined as being the United S ta tes  flag or the
f la g  of the s t a te .  Most s ta te s  use the same s ta tu te  to include the n a tion a l and
s ta te  f la g . However, s ix  s ta te s  (Delaware, Hawaii, Indiana, North Dakota, 
Oklahoma and Rhode Is lan d ) have laws concerning the n a tio n a l f lag , but not the 
f la g  of the s ta te .  For example, Delaware law reads:

A person is  g u ilty  c f desecra tion  i f  he in te n tio n a lly  
defaces, damages, p o llu te s , or otherw ise physica lly  
m is t r e a t s . . . the na tio n a l f lag .

Although v io la tio n s  are  considered a felony in I l l i n o i s ,  the m ajority of 
s ta te s  consider i t  a misdemeanor. Such i s  the case in New Hampshire, where:

A person i s  g u ilty  of a misdemeanor i f  h e : . . .
IV. Purposely or knowingly m u tila tes  or d e f ile s  
any such f l a g . . .

A C o n s titu tio n a l Amendment and Other Federal Action

The fed e ra l government has enacted numerous laws reg u la ting  misuse of the 
American f la g . However, the most commonly re fe rred  to is  T i t le  18 U.S.C.
Section 700(a) which provides:

Whoever knowingly c a s ts  contempt upon any flag  of 
the United S ta tes by pub lic ly  m u tila tin g , defacing , 
d e f il in g , burning, or tram pling upon i t  s h a ll  be 
fined not more than $1000 or imprisoned fo r not more 
than one year, or both.

Public opinion and p o lit ic ia n s  a lik e  have voiced opposition  to the Supreme 
C o u rt's  d ec is io n . Government o f f ic ia ls  a re  c a llin g  fo r ac tion  to circumvent the 
ru lin g , includ ing  a c o n s ti tu tio n a l amendment to p ro h ib it desecra ting  the  
n a tio n a l f lag .

P residen t Bush and Republican lead ers  have proposed an amendment which 
reads:
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The Congress and the s ta te s  s h a ll  have the power 
to p ro h ib it the physical desecra tion  of the f la g  
of the United S ta te s .

For the amendment to become a part of the C onstitu tion  i t  would have to be 
approved by tw o-th irds m a jo ritie s  in  each house of Congress, and r a t i f ie d  by 
th ir ty -e ig h t  s ta te s .  Thus, the le g is la tu re s  of the s ta te s  would play an 
im portant ro le  in  determ ining the fu tu re  of such an amendment.

Most an a ly sts  assume th a t i f  the proposed amendment were to be approved by 
Congress, i t  would quickly be ra t i f ie d  by the s ta te s .  However, some s ta te  
o f f i c i a l s  have shown concern th a t the amendment in  i t t  p resent form may s t i l l  
leave the flag s of the s ta te s  subject to the Supreme Court ru lin g . Thus, i t  has 
been suggested tha t the words "or any s ta te "  be added to the end of the 
amendment.

Senate Leader Robert Dole is  sponsoring a b i l l  (S607) to  broaden the 
d e f in i tio n  of desecra ting  the American fla g  to include knowingly d isp lay in g  i t  
on the f lo o r or ground. The b i l l  passed the Senate and ig pending in the House 
Ju d ic ia ry  Subcommittee on C iv il and C o n s titu tio n a l R ights.

"On June 23 the Senate adopted an amendment to ch ild -ca re  le g is la t io n  
th a t rew rite s  the fed era l a n ti-d e se c ra tio n  law in  an e f f o r t  to reverse the 
c o u r t 's  ru lin g ."  On June 22 the Senate a lso  pgssed S Res 151 "expressing i t s  
profound disappointm ent" with the court dec ision .

Conclusion

The fla g  desecration  controversy is  being debated a t the fe d e ra l, s ta te ,
and lo c a l le v e ls . Some say th a t r e s t r ic t in g  f la g  desecra tion  only serves to
p u b lic ize  and le g itim ize  the ac tions of people who use th is  form of p r o te s t . . .  
perhaps encouraging more of the behavior. Others be lieve  th a t the unique 
symbolism of the flag  demands p ro tec tio n . And f in a l ly ,  some believe  th a t while 
the a c t i t s e l f  i s  s ig n if ic a n t (whether punishable or n o t) , th is  behavior is  not 
widespread enough to be a problem. For the moment, the court dec ision  im parts a 
new p erspec tive  on th is  old argument.

NOTES

1. B iskupic, Joan, "Flag-Burning, 'D ia l-a -P o rn ' Acts Struck Down by J u s tic e s ,"  
Congressional Q u arte rly , June 24, 1989, p .1547.

2. Ib id , p .1548.

3. Ib id , p .1547.

4. Hoffman, David, "C alling  Flag Burning Wrong, Bush Urges Speedy Approval of 
Amendment," The Washington P o st, Ju ly  1, 1989, p.A4.

5. Ib id .
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T A B L E  1 S t a t u t o r y  C i t a t i o n s  o f  F l a g  D e s e c r a t i o n  L a w s

S ta te S ta te  Flag United S ta tes

Alabama 13A-11-12 *
Alaska -------------
Arizona 13-3703 *
Arkansas 5-51-207 *
C alifo rn ia Mil. & Vet. 614 *
Colorado 18-11-204 *
Connecticut 53-258a *
Delawar<- ------------- 11-1331
F lorida 256.051 *
Georgia 50-3-9 *
Hawaii ------------- 711-1107
Idaho 18-3401 *
I l l i n o i s 1-3351 *
Indiana 35-45-1-4
Iowa 32.1 *
Kansas 21-4114 *
Kentucky 525.110 *
Louisiana 14-116 *
Maine 1-254 *
Maryland 27-87 *
Massachusetts 264.5 •k
Michigan 750.246 *
Minnesota 609.40 *
M ississipp i 97-7-39 *
Missouri 578.095 *
Montana 45-8-215 *
Nebraska 28-928 *
Nevada 201.290 *
New Hampshire 646.1 *
New Jersey 2C:33-9 *
New Mexico 30-21-4 *
New York Gen B 136 *
North C arolina 14-381 *
North Dakota ------------- 12.1-07-02
Ohio 2927.11 *
Oklahoma ------------- 21-372
Oregon 166.075 *
Pennsylvania 18-2103 *
Rhode Is land ------------- 11-15-2
South C arolina 16-17-220 *
South Dakota 22-9-1 *
Tennessee 39-5-843 *
Texas Penal Code 42.09 *
Utah 76-9-601 *
Vermont 13-1903 *
V irg in ia 18.2-488 *
Washington 9.86.030 *
West V irg in ia 61-1-8 *
Wisconsin 946.05 *
Wyoming

---------------  in d ic a te s  th a t the re  is  no s ta tu te  o f th is  type.
*  S ta tu te  concerning the U.S. f la g  and s ta te  f la g  is  the same. 
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TABLE 1 S t a t u t o r y  C i t a t i o n s  o f  F l a g  D e s e c r a t i o n  L a w s

/ S ta te  S ta te  Flag United S ta te s  Flag

Alabama 13A-11-12 a
Alaska -------------  --------------
Arizona 13-3703 a
Arkansas 5-51-207 a
C a lifo rn ia  Mil. & Vet. 614 a
Colorado 18-11-.204 a
Connecticut 53-258a A
Delaware -------------  11-1331
F lo rida  256.051 A
Georgia 50-3-9 A
Hawaii -------------  711-1107
Idaho 18-3401 A
I l l i n o i s  1-3351 a
Indiana -------------  35-45-1-4
Iowa 32.1 A
Kansas 21-4114 a
Kentucky 525.110 a
Louisiana 14-116 a
Maine 1-254 a
Maryland 27-87 a
M assachusetts 264.5 a
Michigan 750.246 a
Minnesota 609.40 a

f . M ississ ipp i 97-7-39 A
Missouri 578.095 a
Montana ' 45-8-215 A
Nebraska 28-928 a
Nevada "  , 201.290 A
New Hampshire 646.1 a
New Je rsey  2C:33-9 A
New Mexico 30-21-4 A
New York Gen B 136 a
North C arolina 14-381 A
North Dakota   12.1-07-02
Ohio 2927.11 A
Oklahoma -------------  21-372
Oregon 166.075 a
Pennsylvania 18-2103 a
Rhode Is lan d  -------------  11-15-2
South C arolina 16-17-220 a
South Dakota 22-9-1 a
Tennessee 39-5-843 a
Texas Penal Code 42.09 a
Utah 76-9-601 a
Vermont 13-1903 a
V irg in ia  18.2-488 a
Washington 9.86.030 a
West V irg in ia  61-1-8 a
Wisconsin 946.05 a
Wyoming----------------------------------------  --------------

-------------- in d ic a te s  th a t there  i s  no s ta tu te  of th is  type.
* S ta tu te  concerning the U.S. flag  and s ta te  flag  i s  the same.
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S IS

For Bill/Resolution No. SSSB 333

This bill adds a new section to AS 11.76, which wo u l d  make 
intentional public desecration of the flag of the United States or 
of the state a class B misdemeanor. The bill defines d e secration  
as an instance when, within 100 feet of a d i s played flag of the 
United States or of the state, a person defaces, damages, or 
otherwise p h y sically mistreats the flag of t h e  United States or of 
the state.

■The department does not believe the bill will have a fiscal impact 
because flag desecration occurs so rarely in Alaska. Where it does 
occur, it is usually an isolated incident in v o l v i n g  an individual 
making a political or social statement. In o t h e r  words, this is 
not a situation where some widespread .social activity is being 
criminalized.

To the extent that someone might test the p r o p o s e d  law, in v i e w  of 
the United States Supreme Court's decision in Texas v. J o h n s o n , 
only one prosecution and one appeal would p r o b a b l y  occur. This 
additional w o r k  can be handled by existing st a f f  and, consequently, 
there will n o t  be a fiscal impact on the Department of Law.



Introduced: 1/9/90
Referred: Jud ic iary

G-1551E

BY SEN. KERTTULA, Kelly, Faiks

1 IN THE SENATE
2 SPONSOR SUBSTITUTE FOR SENATE BILL NO. 333
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
A SIXTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act e n t i t le d :  "An Act re la tin g  to the public desecration  of the
7 flag  of the United States or of the s ta te ;  and pro-
8 viding fo r an e ffec tiv e  date ,"
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 11.76 is  amended by adding a new sec tion  to read:
11 Sec. 11.76.150. PUBLIC DESECRATION OF A FLAG. (a) A person
12 commits the crime of public desecration  of a flag  who in ten tio n a lly
13 desecrates the flag  of the United S tates or of the s ta te .
14 (b) A person desecrates the flag  of the United S tates < ■ f the
15 s ta te  when, within-lQO—f-eet—of—a-d-i-splayed—flag_of~the—Uni-t-ed—-St-a-t-e&-

jrzfi G ^ v  ft* ,f\ \ r * )
16 or—of—th e s ta te -  the person defaces, damages, or otherwise physically*
17 m istreats the flag  of the United S tates or of the s ta te .
18 (c) Desecration of the flag  of the United S tates or of the s ta te
19 is  a misdemeanor.p**1' ^ 0 ■* l,| )
20 * Sec. 2. This Act takes e ffec t immediately under AS 01.10.070(c).

I ? r
^  ^  4  <U u s  -  <4 ^

/ fi'Zi . ri •n ' s•orf e‘n 1
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SENATE office

SPONSOR STATEMENT 

SENATE BILL 333 

JANUARY 16, 1990

I introduced Senate Bill 333 in response to many Alaskans 
concern with last summer's flag desecration activities. A 
large number of my constituents believe that the public 
mistreatment of a flag is not a permissible way of expressing 
a political viewpoint, but is instead a criminal act.

Sponsor Substitute for Senate Bill 333 would make it a 
class B misdemeanor for anyone to desecrate a flag within 100 
feet of a displayed flag of the United States or Alaska.

The original version of Senate Bill 333 would have made 
it a felony to mistreat a flag in a w a y  that the person knows 
will seriously offend someone. Legislative Counsel issued an 
opinion in support of the constitutionality of this bill. 
However, I had the sponsor substitute for Senate Bill 333 
drafted in response to concerns expressed by others. The 
concern was that even if the original bill was constitutional 
as it was written, any arrests under that bill would be 
unconstitutional since h o w  does a policeman determine that a 
person knew his conduct was going to seriously offend someone? 
It is difficult to legislate subjective perceptions of 
c o n d u c t .

I think Sponsor Substitute for Senate Bill 333 is a 
rational way to meet both the concerns of those Alaskans who 
believe that desecration of a flag should be a crime and the 
constitutional concerns. With the sponsor substitute, we 
would apply an objective standard of conduct, rather than the 
subjective standard of the original version of the bill. 
Alaskans would know exactly what kind of conduct is illegal. 
It also makes good sense that we should legislate against 
conduct which has the potential for inciting violence, and 
the public desecration of a flag within 100 feet of a 
displayed flag which is often in a public area certainly has 
the potential of inciting violence.



Section 1. AS 11.61.100 is amended to read:
Sec. 11.61.100. RIOT. (a) A  person commits the 

crime of riot if, while participating with five or m o r e  
others, the person engages in tumultuous and violent 
conduct in a public place and thereby causes, or creates a 
substantial risk of causing damage to property or physical 
injury to a p e r s o n ; or 

-Mis is irtiT s w j M i<4 (b) with intent to incite or produce imminent
W\T -Ti\er u.ssuwgne violent conduct, the person publicly desecrates the flag 

iViS osr of the United States or of the state under circumstances 
caws fSFsrcycn\<=> likely to incite or produce imminent violent conduct.
FKezr SAsetrt fc) Riot is a class C felony.

Section 2. AS 11.76 is amended by adding a new section to
read:

Sec. 11.76.150. DESECRATION OF A  FLAG. (a) A 
person commits the crime of desecration of a flag who 

( W !tJlT ^ ,’know ing J-y desecrates the flag of the United States or of

* >CJCr> C  (b ) This section does not prohibit any conduct
' * L ' J  consisting of the disposal of a flag when it has become 

^euy\ w o r n  or soiled.
^  (c) Desecration of the flag of the United States or

P iact-7 I the state a c lass B misdemeanor punishable by 100 
Mev-> Few i hours of community service; for purposes of this

j paragraph, "community service" has the meaning given in AS 
V3 3 .30.901.

Section 3. 11.31.430 is amended to read:
Sec. 11.81.430. JUSTIFICATION: USE OF FORCE, S P E C I A L  

RELATIONSHIPS. (a) The use of force upon another person 
that would otherwise constitute an offense is justified 
under any of the following circumstances:

(1) When and to the extent reasonably necessary and 
appropriate to prevenc the desecration of the flag of the 
United States or of the state, a private person may use 
reasonable and appropriate nondeadlv force;
^renumber subsequent sections accordingly)

Section 4. 11.81.900 is amended to read:
Sec. 11.81.900. DEFINITIONS. (a) For purposes of 

06T='um-=us KooeO this title, unless the context requires otherwise,

R2cy'i |\,^i.HO -ro * * * y  / /
(15) "desecrate" means to deface, d a m a g e .(maintain

II. sri.<?o) i(oce upon the floor or ground} or otherwise mistreat^
THt?7 "to 3 physicallv:pernor AS * * *

(22) "flag" means any flag of the United States or 
of the state, or any part thereof, m a d e  of fabric, of any 
size, in a form that is commonly displayed upon a 
flagstaff or stick;
* * *
(renumber sections accordingly)



Draft Judiciary CS - SB 333

t-i£i/~> Section 1. AS 11.61.100 is amended to read:
Sec. 11.61.100. RIOT. (a) A person commits the 

crime of riot if, while participating with five or more 
others, the person engages in tumultuous and violent 
conduct in a public place and thereby causes, or creates a 
substantial risk of causing damage to property or physical 
injury to a p e r s o n ; or

(b) with intent to incite or produce imminent 
violent conduct, the person desecrates the flag of the 
United States or of the state under circumstances likely 
to incite or produce imminent violent conduct.

(c) Riot is a class C felony.

aseo cn rt\c u.
eotw<r 

TO CAvVL
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Section 2. AS 11.76 is amended by adding a new section to 
read:

Sec. 11.76.150. DESECRATION OF A FLAG. (a) A 
person commits the crime of desecration of a flag who 
intentionally desecrates the flag of the United States or 
of the state.

{ (b) In a prosecution under (a) of this section, it 
is an affirmative defense that the conduct consisted of 

the disposal of a flag because it was worn or soiled.
(c) Desecration of the flag of the United States or 

of the state is a class B misdemeanor.
(d) Upon conviction under this section the court 

shall impose a sentence of 100 hours of community w o r k  if 
the person has not previously been convicted in this or 
another jurisdiction under this section, AS 11.61.100(b), 
or another law or ordinance with substantially similar 
elements.

Section 3. 11.81.900 is amended to read:
Sec. 11.81.900. DEFINITIONS. (a) For purposes of 

this title, unless the context requires otherwise,
* * *

(15) "desecrate11 means to deface, damage, physically 
pcuitcp ^ defile, burn, use as a floor or ground covering, or 

trample;
* * *

s' (22) -'flag" means e:y flag of the United States or
J of the state, or any part thereof, made of fabric, of any 
j size, in a form that is commonly displayed upon a pole, 

staff or stick;
* * *
(renumber sections accordingly)



AS 11.81 is amended by adding a new section to read:

Sec. 11.81.435. Justification: Use of force to prevent the 
desecration of the flag. When and to the extent reasonably 
necessary and appropriate to prevent the desecration of the 
flag of the United States or of the state, a person may use 
reasonable and appropriate nondeadly force.



PROPOSED JUDICIARY CS - SSSB 333

The proposed Judiciary CS makes the following changes to SSSB 
333:

Section 1: The CS adds a new section 1, which expands
current AS 11.61.100 relating to riot. It provides that a 
person commits the crime of riot if, with the intent to incite 
or produce imminent violent conduct, the person desecrates the 
flag under circumstances likely to incite or produce imminent 
violent conduct. Note that the person must actually intend to 
produce imminent violence by his or her actions, and that the 
actions must be taken under circumstances likely to produce 
such conduct. This is the standard set by the U.S. Supreme 
Court for laws that have the e f u c t  of restricting speech.
The First Amendment does not give a person the right to 
intentionally attempt to incite imminent violence under 
circumstances likely to do so.

Section 2: This section corresponds to section 1 of SSSB
333. It amends that section in three major ways: first, it 
provides an affirmative defense to charges of flag desecration 
if the conduct consisted of the disposal of a flag because it 
had become worn or soiled. Second, it provides that a first 
offender shall be given a sentence consisting of 100 hours of 
community service. A person convicted of subsequent acts of 
flag desecration would face a maximum sentence of up to 90 
days in jail or a $1000 fine. Third, it deletes the 
requirement that the desecration take place publicly within 
100 feet of a displayed flag.

Section 3: This section contains definitions. "Desecrate,"
is defined in a way similar to the definition contained in the 
new federal flag desecration law. Only specified acts are 
prohibited; the phrase "or otherwise physically mistreats" 
contained in the SSSB 333 definition has been deleted for 
being overly vague.

"Flag" is defined in a way to include only those objects that 
are ordinarily thought of as flags; the definition clearly 
excludes items such as patches, reproductions of flags in a 
non-fabric medium such as pictures or cakes, or flag clothing.
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1
IN THE SENATE BY T H E  JUDICIARY CO MMITTEE

2
CS F O R  S P O N S O R  SUBSTITUTE F O R  SENATE B I L L  NO. 333 (Judiciary)

3
IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

4
S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSIO N

5
A  BILL

6
For an A c t  entitled: "An Act r e l a t i n g  to the d e s e c r a t i o n  of the flag of

7
the United States or of the state; and p r o v i d i n g  for

8
an effective date."

9
BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  OF THE STAfE OF ALASKA:

10
* Section 1. AS 11.61.100(a) is a m e n d e d  to read:

11
Sec. 11.61.100. RIOT. (a) A  p e r s o n  commits the crime of riot

12
if,

13
(1) w h i l e  p a r t i c i p a t i n g  w i t h  five or more  others, the

14
p erso n engages in tumultuous a n d  v i o l e n t  conduct in a public p l a c e  and

15
thereby  causes, or creates a s u b s t a n t i a l  r i s k  of causing damage to

16
p r o p e r t y  or p h y s i c a l  injury to a person; or

17
(2) w i t h  intent to incite or p r o d u c e  imminent v i ol ent

18
conduct, the p e r s o n  desecrates the flag of the U n i t e d  States or of the

19
state u n d e r  circ umstances likely to incite or p r od uce imminent v i o l e n t

2 0
c o n d u c t .

21
* Sec. 2. AS 11.76 is amended by a d ding a n e w  section to read:

2 2
Sec. 11.76.150. D E S E C R A T I O N  OF A  FLAG. (a) A  p erson  commits

__\
,13

the crime of d e s e c r a t i o n  of a flag w h o  i n t e n t i o n a l l y / a n d  llesecrates

24
i

-- ^
the flag of the U n ited States or of the state.

2 5
(b) In a p r o s e c u t i o n  u n d e r  (a) of this section, it is an a f f i r­

2 6
m a t i v e  defense that the conduct c o n s i s t e d  of the disposal of a flag

2 7
be c a u s e  it was w o r n  or soiled.

2 8
(c) D e s e c r a t i o n  of the flag of the U nited States or of the state

2 9
is a class B misdemeanor.

L. ___
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1 (d) Upon c o n v i c t i o n  under this s e ction the court shall impose a

2 sentence of 100 h o u r s  of c o m m u n i t y  w o r k  if the p e r s o n  has n o t  p r e v i­

3 ously been c o n v i c t e d  in this or a n o t h e r  j u r i s d i c t i o n  u n d e r  this s e c­

4
tion, AS 11.61.100(a)(2), or a n o t h e r  law or o r d i n a n c e  w i t h  s u b s t a n­

5 tially similar elements.

6
* Sec. 3. AS 11.81.900(b) is a m e n d e d  b y  adding n e w  p a r a g r a p h s  to read:

7
(58) " d e s e c r a t e "  m eans to deface, damage, p h y s i c a l l y  defile,

8

9

burn, use as a floor or ground covering, sit upon, or trample;
u > U.v»

(59) "flag" means a f lag o f  the U n i t e d  States or of the

10
state, or a part of the flag, m a d e  of fabric, o f  any size, in a form

11
that is c o m monly d i s p l a y e d  u p o n  a pole, staff, or stick.

I 12 * Sec. 4. This Act takes effect i m m e d i a t e l y  u n d e r  A S  01.10.070(c).

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29
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6-1551E

BY SEN. KERTTULA, Kelly, Faiks

1 IN THE SENATE
2 SPONSOR SUBSTITUTE FOR SENATE BILL NO. 333
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act e n tit le d : 'An Act re la tin g  to the public desecration  of the
7 flag  of the Unit*#a S tates or of the s ta te ;  and pro-
8 viding for an e ffec tiv e  da te ."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 11.76 is  amended by adding a new section  to read:
11 Sec. 11.76.150. PUBLIC DESECRATION OF A FLAG. (a) A person
12 commits the crime of public desecration of a flag  who in ten tio n a lly
13 desecrates the flag  of the United S tates or of the s ta te .
14 (b) A person desecrates the flag of the United S tates or of the
15 s ta te  when, within 100 fee t of a displayed flag  of the United S tates
16 or of the s ta te , the person defaces, damages, or otherwise physically
17 m istreats the flag  of the United S tates or of the s ta te .
18 (c) Desecration of the flag  of the United S tates or of the s ta te
19 is  a class B misdemeanor.
20 * Sec. 2. This Act takes e ffec t immediately under AS 01.10.070(c).

1° /A~
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I N  T H E  S E N A T E  BY TH E J U D I C I A R Y  C O M M I T T E E

CS FOR S P O N S O R  S U B S T I T U T E  FOR S ENATE  BILL NO. 333 (Judiciary)

IN T HE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSION

A  BILL
#v\l —

For an A c t  entitled: "An Act r e l a t i n g  to the de o c c r a -trrun o f  the flag of

the U n i t e d  States or of the state; and p r o v i d i n g  for 

an e f f e c tive date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* S e c t i o n  1. AS 11.61.100(a) is a m e n d e d  to read:

Sec. 11.61.100. RIOT. (a) A  p e r s o n  commits the crime of riot

if,

(1) while  p a r t i c i p a t i n g  w i t h  five or m o r e  others, the 

p e r s o n  engages in tumultuous and v i o l e n t  conduct in a p u b l i c  p l a c e  and 

t h e r e b y  causes, or creates a s u b s t a n t i a l  risk of c a u s i n g  d a m a g e  to 

p r o p e r t y  or p h y s i c a l  injury to a p e r s o n ; or

(2) w i t h  intent to incite or produce i m m i n e n t  violen t

m i
conduct, the p e r s o n  d e s e cra^ s  the flag of the U n i t e d  States or of the 

state u n d e r  circum s t a n c e s  likely to incite or p r oduce i m m i n e n t  viole nt 

c o n d u c t .

* Sec. 2. AS 11.76 is a m ended b y  adding a new section to read:

Sec. 1 1.76.150. B-gggGKATi-oN ■ OF A  FLAG. (a) A  p e r s o n  commits
M.I 5 u. S_<_ WIJ « J-C?

the crime of de-see-^a-tirorr- of a flag w h o  i n t entional ly d e se e-r a t & s the 

flag of the U n i t e d  States or of the state.

(b) In a p r o s e c u t i o n  u n d e r  (a) of this section, it is an a f f i r­

m a t i v e  defense that the conduct c o n s i s t e d  of che d i s p o s a l  of a flag 

b e c a u s e  it w as w o r n  or soiled.

(c) D e s e c r a t i o n ' o f  the flag of the United States or of the state 

is a class B misdemeanor.

- 1 - C S S S S B  3 3 3 ( J u d )
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! i (d) Upon conviction u n d e r  this sect ion the court shall impose

( 2 only a sentence of up to 100 hours of c o m m u n i t y  work if the p e r s o n  has

3
not p r e v i o u s l y  been convicted in this or another j u r i s d i c t i o n  under

4
this section, AS 11.61.100(a)(2), or another law or o r d i n a n c e  with

5
s u b s t a n t i a l l y  similar elements.

6
* Sec. 3. AS 11.81.900(b) is a m e n d e d  by adding n e w  paragr a p h s  to read:

7
(58) " dff-s.tnrriaxa" means to deface, damage, p h y s i c a l l y  defile,

8
burn, use as a floor or ground covering, sit upon, or trample;

! 9
(59) "flag" means a flag o f  the U nited States or of the

10
state, or a part of the flag, m a d e  of fabric, of any size, in a form

11
that is c o m mo nly displayed upon a pole, staff, or stick.

12
* Sec. A. W h e n  the Department of L a w  evaluates a s p e cific case for

13
p r o s e c u t i o n  under AS 11.61.100(a)(2) as a m e n d e d  in sec. 1 of this Act or

14
under AS 1 1.76.150 as added in sec. 2 of this Act, it shall c o n s i d e r  the

15
standards for the r eview of such laws e s t a b l i s h e d  by the U n i t e d  States

16
Supreme Court.

17
* Sec. 5. This Act takes effect i m m e d i a t e l y  u nder AS 0 1.10.070(c).

18

\ 19

20

21

22

23
i

24

25

I 26

27

28

29

CSSSSB 3 3 3 (Jud) -2-



• ' 'TV̂ V n | R 9 | | E H ::i”' ’’
WORK DRAFT WORK DRAFT WORK DRAFT

f c ^ y H
2/21/90

Or i gi nal sponsor(s): SEN. KERTTULA, Kelly, Faiks

1 IN THE S ENATE BY THE J U D I C I A R Y  COMM ITTEE

2 CS FOR S P O N S O R  S U B S T I T U T E  FOR S E N A T E  B I L L  NO. 333 (Judiciary)

3 IN THE L E G I S L A T U R E  OF THE S TATE OF ALASKA

4 S I X T E E N T H  L E G I S L A T U R E  •• S E C O N D  SESSION

5 A  BILL

For an Act entitled: "An Act rel ating to the desecration of the flag of

the United  States or of the state; and p r o v i d i n g  for 

an eff ective date."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* S e c t i o n  1. A S  11.61.100(a) is a m e n d e d  to read:

Sec. 11.61.100. RIOT. (a) A p e r s o n  commits the crime of riot

i f ,

(1) w h i l e  p a r t i c i p a t i n g  w i t h  five or more others, the 

p e r s o n  engages in tumultuous and v i o l e n t  conduct in a p u b l i c  place and 

th ereby causes, or creates a s u b s t a n t i a l  risk of causing d am age to 

p r o p e r t y  or p h y s i c a l  injury to a p e r s o n ; or

(2) w i t h  intent to i n c i t e  or produce imminent violent 

conduct, the p e r s o n  desecrates the flag of the United States or of the 

state u n d e r  c i r c u m s t a n c e s  likely to i n c i t e  or produce imminent v i olent  

c o n d u c t .
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* Sec. 2. AS 11.76 is amended by a ddin g a n e w  section to read:

Sec. 11.76.150. D E S E C R A T I O N  O F  A  FLAG. (a) A p e r s o n  commits 

the crime of d e s e c r a t i o n  of a flag w h o  intentionally d e s e c r a t e s  the 

flag of the U n i t e d  States or of the state.

(b) In a p r o s e c u t i o n  u n d e r  (a) o f  this section, it is an a f f i r­

ma t i v e  defens e that the conduct c o n s i s t e d  of the disposal of a flag 

b e c a u s e  it was w o r n  or soiled.

(c) D e s e c r a t i o n  of the flag of the United States or of the state 

is a class B misde m e a n o r .

- 1 -  C S S S S B  3 3 3 ( J u d )
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(d) Upon co nvic t i o n  under this s e c t i o n  the court shall impose 

only a sentence of up to 100 hours of c o m m u n i t y  w o r k  if the p erson has 

not previou sly b e e n  convicted in this or a n o t h e r  j u r i s d i c t i o n  under 

this section, AS 11.61.100(a)(2), or a n other  law or o r d i n a n c e  with 

s u b s tantially s i milar  elements.

* Sec. 3. AS 11.81.900(b) is amended b y  adding n e w  p a r a g r a p h s  to read:

(58) " des ecrate" means to deface, damage, p h y s i c a l l y  defile, 

burn, use as a floor or ground covering, sit upon, or trample;

(59) "flag" means a flag of the U n i t e d  State s or of the 

state, or a part of the flag, made of fabric, of any size, in a form 

that is commonly d i s p layed  upo n a pole, staff, or stick.

* Sec. 4. When the Depa rtment of L a w  e v a l uates  a s p e c ific case for 

p r o s e c u t i o n  under AS 11.61.100(a)(2) as a m e n d e d  in sec. 1 of this Act or 

u n d e r  AS 1 1.76.150 as added in sec. 2 of this Act, it shall consider the 

s tandards for the r e v i e w  of such laws e s t a b l i s h e d  by the U n i t e d  States 

Supreme Court.

* Sec. 5. This Act takes effect i m m e d i a t e l y  u n d e r  AS 01.10.070(c).

C S S S S B  3 3 3 ( J u d ) -.7-
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M J a n u a r y  11, 1990

SUBJECT:

TO:

FROM:

D e s e c r a t i o n  of c e r t a i n  flags 
(SSSB 333)

Senator J a n  Faiks

R i c h a r d  A. Bradley 
L e g i s l a t i v e  Counsel!

I’O lJCM r S tAHCA I'IfG I 
JUNIAU AIA'jKA W i l l  I 

NO/ 465 J800

RECEIVED
JAN 11 1990

JAN FAIKS 
SENATE OFFICE

Y o u  h a v e  asked that I comment b r i e f l y  on the issues arising 
under the flag d e s e c r a t i o n  case decided by the U.S. Supreme 
Court last summer.

One common error c oncerning Texas v. J o h n s o n ,  U . S .   ,
57 U.S.L.W. 4770, is that, w i t h  the JohnsorTV u l i n g ,  the 
Texas law b ecame unconstitutional, as did the provisions in 
forty-seven other states.

A  careful r e ading of the Johnson case suggests that the 
Court did not declare the law unconstitutional; in fact., in 
the J o hnson  case and three of the cases that p r e f i g u r e d  the 
J o hns on case in the U.S. Supreme Court, the Court has not 
declared the u n d e r l y i n g  subject law unconstitutional. It is 
not the law but the conduct involving speech or c o m m u n i c a­
tion p r o t e c t e d  b y  the F i r s t  A m e n d m e n t  that requires that the 
conviction be reversed. In footnote 3 of the J o h n s o n  o p i n­
ion, Justice B r e n n a n  notes:

A l t h o u g h  J o h n s o n  has r aised a facial challenge to 
Texas' f l a g - d e s e c r a t i o n  statute, w e  choose to resolve 
this case on the basis of his claim that the statute as 
applied to h i m  v i o l a t e s  the F i r s t  Amendment. Section
42.09 regulates only physical conduct w i t h  respect to 
the flag, n ot the w r i t t e n  or spoken word, and although 
one violates the statute only if one "knows" that one's 
p hysical treatment of the flag "will seriously offend 
one or m o r e  persons likely to observe or discover his 
action," Tex. Penal Code Ann. Sec. 42.09(b) (1989), 
this fact does not n e c e s s a r i l y  m e a n  that the statute 
applies only to expressive  conduct p r o t ected by the



Senator Jan Faiks
Page 2
January 11, 1990

First Amendment. * * * a  tired person might, for 
example, drag the flag through the mud, k n o w i n g  that 
this conduct is likely to offend others, and yet have 
no thought of expre s s i n g  any idea; . . . "  (Emphasis in 
o r i g i n a l . )

Jo h n s o n  was thus consiste nt w i t h  the earlier cases where the 
Court reverses the convic t i o n  but does not seek to i n v a l i­
date the law. See Street v. N e w  Y o r k , 394 U.S. 576 (1969), 
Smith v. G o g u e n , YT13 U .S~ 566 (1973) , and Spence v. 
W a s h i n g t o n , 4 IT U.S. 405 (1974)

SSSB 333 is constitutional.

Y o u  will note, of course, that w h i l e  the laws r e mai n c o n s t i­
tutional, it w i l l  continue to be difficult to obtain c o n­
viction s for their v i o l a t i o n  w h e n  speech or a ct ion affected  
by First A m e n d m e n t  claims are involved.

If I m a y  be of further assistance, p l e a s e  advise.

R A B :lmb 
L9/037
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b r u a r y  21, 1990

SUBJECT: D e s e c r a t i o n  of flags
(Work Order No. 6-S333)

TO: Senator Jan Faiks
Chair, Senate J u d i c i a r y  Committee

FROM: R i cha rd A. B r a d l e yLsf
L e g i s l a t i v e  Counsel^*-)

While Chris r e q u ested the amendment as "temporary law," it 
seemed that the ideas should be i n corp orated into pe rmanent  
law. Because of Chris' specific r e q u est that it be drafted 
as "temporary law," w e  have p r o v i d e d  i; to the comn.' t; ee as 
requested.

A l t h o u g h  we p r o v i d e d  the language of Sec. 11.76.150(d) to 
you in an earl ier draft, w e  believ e that a comment should be 
m a d e  on it. The language was ambiguous; it failed to 
address wher e the sub section fits into the sentencing: Is
(d) additional to or in place of the n orma l "class B m i s­
demeanor" penalties for the first offender? The draft now  
addresses that question.

If I m a y  be of further assistance, p l e a s e  advise.

R A B :pi 
WKP2/070

Enclosure
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•'“Flag-Burnirifc: S ta tu te  S u ffe rs  Another Setback 
'EDSi CORRECTS sp e ll in g  o f Ku/ist le r  in  la s t  throe* graf*
'By JAMES ROWLEY- 
* Assoc i atod P ress  Writer®

WASHINGTON <AP> _ Opponentfo of a now fed e ra l law making i t  a crime 
to  burn the  American flap  scored  ano ther v ic to ry  when a second 
fed e ra l judtjw ru led  th a t th e  s t a tu te  run® afou l o f  th e  Const i t u t  Ion. 
But Monday’ s ru lin g  by U.S. D is t r ic t  Judge* June Green here  a lso  

g ives proponents of a c o n s t l tu t io n a l  amendment to  ban flag  burning 
more p o l i t i c a l  ammunition fo r t h e i r  cause.

P re s id en t Bush endorsed th e  amendment ro u te  to  undo la s t  y e a r’ s 
Supreme Court ru lin g  th a t s tru c k  down a Texas flag -b u rn in g  law, 
saying he was unsure th a t th e  s t a tu te  Congress passed in s te ad  would 
su rv iv e  co u rt ch a llen g es .

So fa r , Bush and o th e r su p p o rte rs  o f a c o n s t i tu t io n a l  amendment have 
been proven c o r re c t .
For th e  second time in  th re e  weeks, th e  law was held  

u n c o n s titu tio n a l by a fed e ra l j u r i s t  and flag -b u rn in g  charges were 
d ism issed  t  '.n i te r s .

The ru l '*': r  w«n arid a s im ila r  one Feb. £1 by U.S.
D is tr ic t  ■ - r t* <-*othstein in  S e a t t le  s e t th e  s ta g e  fo r  ano ther
f ig h t m  1 f i’ ^ ,i.i. m.'iw Court over th e  is su e .

The J u s t* .  I *,-.u  i merit has a lread y  f i le d  a n o tic e  of i t s  in te n tio n  
to  appeal >. i e x t t l o  ru lin g . Spokesman David Runkel sa id  departm ent 
o f f i c i a l s  had io t  seen the  most rec en t d ec is io n  but would seek 
h igh—co u rt review  i f  i t  were s im ila r  to  th e  S e a t t le  ru lin g .

The law provides fo r d i r e c t  appeal of d i s t r i c t - c o u r t  ru lin g s  to  th e  
Supreme C ourt. Such ru lin g s  have leg a l e f f e c t  only in  the  
geographical area covered by th e  d i s t r i c t  co u rt.

In  Monday’ s d e c is io n , Green held  th a t  f la g  burning i s  a form of 
p o l i t i c a l  speech p ro tec ted  by the  F i r s t  Amendment. She re je c te d  the  
J u s t ic e  Department’ s co n ten tio n  th a t th e  law was enacted  to  p ro tec t 
th e  Flag, not re g u la te  speoch.

• ’However com pelling th e  government may see i t s  in te r e s t s ,  they 
cannot j u s t i f y  r e s t r i c t io n s  on speech which shake th e  very 
co rn e rs to n e  of tbe  F i r s t  Amendment,’ ’ th e  judge w rote.

‘ 'F o r in  p ro te c tin g  the  flo g  fo r  those  who wish to  wave i t  in 
support of th e se  causes, but D -eventing th e  d efendan ts from Burning 
I t  in  o p p o sitio n , th e  government has c rea ted  a re g u la tio n  which 
cannot be j u s t i f i e d  w ithout re fe re n c e  t o  th e  co n ten t o f th e  
d e fen d an ts’ m essage,*’ she w rote.

Green d ism issed  f la g -b u rr in g  charges ag a in st Shawn D. Eichmann,
David G. B lalock and S co tt W. T yler. The th re e  were a r re s te d  la s t  
Oct. 32 a f t e r  they se t se v e ra l f la g s  on f i r e  during  a p ro te s t  o u ts id e  
th e  U.S. C ap ito l.

C onviction  under th e  law c a r r ie s  a one-year sen tence .
• ‘The r ig h t  to  d is se n t is  sometimes an a lb a tro s s  which burdens our 

so c ie ty  w ith i t s  o ffe n s iv e  sounds. Yet, p o l i t i c a l  d is se n t l i e s  a t th e  
h e a r t o f th e  F i r s t  Amendment’ s p r o te c t io n ,’ ’ Green wrote.

I t  ‘ ‘would not be needed i f  th e  persons who e x e rc is e  t h e i r  r ig h t  o f 
f re e  ex p ress io n  by word ant- a c tio n  were a l l  p leas in g , lo vab le  persons 
w ith whom th e  r e s t  of th e  c i t iz e n s  a g re e d ,’ ’ sha sa id .

‘ ’The F i r s t  Amendment, o f course , makes no in v id io u s  excep tions. I t  
p rov ides p ro te c tio n  fo r everyone, in c lud ing  th e  d e fe n d a n ts .’ ’
W illiam  K uristlsr, a New York a tto rn e y  who handled both th e  

Washingi-or* -and- Se-at-t le -c a s e s  fo r - th e  Center., fo r  ..Coast i tu t  io n a l ~- 
R igh ts, h a ile d  the  ru lin g , say in g i ‘ We have knocked out an o ffe n s iv e  
s t a tu t e  in  th e  area  o f the  F i r s t  A m endm ent’

But K u n stle r p red ic ted  th a t  th e re  would be a long f ig h t over passage 
o f a c o n s t i tu t io n a l  amendment i f  both th e  Washington and S e a t t le  
ru lin g s  a re  upheld by th e  Supreme Court.

• ‘We passed phase one, we a re  going in to  phase tw o ,’ ’ K unstler sa id . 
‘ ‘ I f  we win, we go in to  phase th re e , which i s  t h i s  h o r r ib le  
amendment, which th e  p re s id en t i s  s i t t i n g  back and lic k in g  h is  chops
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ALaw Against Flag-Burning U nconstitu tiona l, Judge Rule:*
''Edsi RECASTS lead to  r e f le c t  th a t law x a  not overturned n a tio n a lly  by 
a d i a t r ic t  judge’ s ru lin g . SUBS g rafs  16-18 bgng ‘House Speaker’ with 
3 grafa to  UPDATE with Sen. M itchell cornmer ng, adds background on 
chargee of d es tru c tio n  of government property.
''By KATIA BLACKBURN*
''A ssociated Press W riter*

SEATTLE (AP) _ A federal judge declared u n co n stitu tio n a l a law 
passed by Congress to  p ro h ib it flag  d esecra tio n , ru lin g  tha t 
Americans’ r ig h t to  burn th e ir  flag  must be p ro tected  as 
e n e rg e tic a lly  as th e ir  r ig h t to  wave i t .

Prosecutors sa id  the challenge to  the  Flag P ro tec tio n  Act of 1989 
may be appealed d ire c t ly  to  the  U.S. Supreme Court.

In dism issing flag  burning charges against four people, U.S.
D is tr ic t  Judge Barbara R othstein on Wednesday ru led  th a t the  new 
fed era l law is  u n co n stitu tio n a l.

‘ ‘ In order fo r the flag  to  endure as a symbol of freedom in th is  
nation , we must p ro tect with equal vigor the  r ig h t to  destroy  i t  and 
the  r ig h t to  wave i t , ’ ’ she sa id .

Mark Haggerty, Jen n ife r Campbell, Darius Strong and Carlos Garza 
were charged with but mng a U.S. flag  ou tside  a S e a ttle  post o f f ic e  
sh o rtly  a f te r  midnight on Oct. 28, the day the  flag  p ro tec tio n  law 
went in to  e f f e c t .

A fter th e  ru lin g , Strong se t a flag  on f i r e  on the  s tep s  of the U.S. 
Courthouse and spat on i t  as i t  burned.

He re leased  a statem ent, with Garza and Campbell, th a t c a lled  the 
ru lin g  a ‘ ‘re a l v ic to ry  fo r righ teous people everyw here.’ ’

The case is  the f i r s t  c o n s titu tio n a l challenge to  the law, according 
to  David Cole of the Center fo r C on stitu tio n a l Rights in New York, 
which represen ted  the four defendants.

A ssistan t U.S. Attorney Mark B a r t le t t  sa id  th e  U.S. A ttorney’ s 
o f f ic e , the Department of Ju s tic e  ana the S o l ic i to r  General w ill 
decide whether to  appeal d ire c t ly  to  the Supreme Court, an avenue 
provided fo r in  the law, or to  t r y  the four dem onstrators on another 
charge.

The cen ter planned to  argue the same issue today in a d i s t r i c t  court 
in Washington, D.C., in a case involving th ree  people who burned 
flag s  on the s tep s  of the C apito l, Cole sa id .
He predicted  both cases would end up before th e  Supreme Court.
Congress passed the new law a f te r  the Supreme Court la s t  June 

overturned a Texas flag-burning conv iction  aga in st Gregory Lee 
Johnson. Johnson, who burned a flag  at the  1984 Republican National 
Convention, was among th e  sp e c ta to rs  at a Feb. 14 hearing before 
R othstein.

R othstein c ite d  the  Johnson case in her dec ision , saying i t  
supported the conclusion th a t Congress is  outlawing c e r ta in  forms of 
expression under the Flag P ro tec tion  Act.

‘ ‘The p r in c ip le  underlying the  Supreme Court’ s decision  la s t  summer 
was th a t the  government can’ t  compel people under penalty  of 
imprisonment to  be p a t r io t ic  and R othste in’ s d ec isio n  recognizes th a t 
Congress’ new law does exac tly  t h a t , ’ ’ said  Cole, who ca lled  the 
decision  *‘wonderful. ’ ’

The le g is la t io n  p ro h ib itin g  flag  d esecra tion  was pushed by 
Democratic congressional leadersh ip  in opposition  to  a Republican 
plan fo r a c o n s titu tio n a l amendment.
Senate M ajority Leader George M itchell, D-Maine, sa id  in Washington 

today, ‘ ‘ I wouldn’ t  get too worked up about a d i s t r i c t  court ru lin g . 
I t ’ s what we a l l  exp rec ted .’ 1 The only s ig n ifica r.ce  to  the  ru lin g , he 
added, is  ‘ ‘g e ttin g  i t  <the issue) in  a posture where i ■; now w ill go 
. . .  d ire c t ly  to  the Supreme C o u rt.’ ’

The four defendants had pleaded innocent and moved to  have the flag  
desecra tio n  charges dism issed on grounds the act v io la te s  the F irs t  
Amendment.
Each of the four a lso  was charged with one count of d e s tru c tio n  of 

U.S. government property, as the dernonstrat ion esca la ted  from the 
burning of small paper f la g s  to  burning a flag  on the  post o f f ic e  
flagpo le . R othstein was asked only to  dism iss th e  d esecra tio n  charges 
and th a t is  what she aid in holding the law u n co n stitu tio n a l.
The flag  d esecra tion  and d es tru c tio n  of property  counts each carry  a 

maximum penalty  o t one year in orison and a *100,000 tin e .
P rosecutors were meeting to  decide whether to  take  the remaining 

count of property d es tru c tio n  to  t r i a l  or take the  issue d i1 ac tly  to  
the Supreme Court, 
ap-ag-02-22-90 0746ast
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PUBLIC LAW 101-131 [H.R. 2978]; October 28,1989 

FLAG PROTECTION ACT OF 1989
An Act to amend section 700 of till* It, United States Cade, to protect the physical Integrity of the flag.

Be it enacted by the Senate and House of Represen tatiies of the 
United States of America in Congress assembled.
SECTION I .  SHORT T ITLE .

This Act may be cited as the “Flag Protection Act of 1989“.
SEC. 2. C R IM IN A L  PEN A LT IE S  W ITH RESPECT  TO TH E  PHYS ICAL INTEG ­

R ITY  O F T H E  U N ITED  STATES FLAG .
(a) In General.—Subsection (a) of faction 700 of title 18, United 

States Code, is amended to read as follows:
"(aXl) Whoever knowingly mutilates, defaces, physically defiles, 

burns, maintains on the floor or ground, or tramples upon any flog 
of the United States shall be fined under this title or imprisoned for 
not more than one year, or both.

“(2) This subsection does not prohibit any conduct consisting of 
the disposal of a flag when it has become worn or soiled.".

(b) Definition.—Section 700(b) of title 18, United States Code, is 
amended to read as follows:

“(b) As used in this section, the term 'flag of the United States’ 
means any flag of the United States, or anv part thereof, made of 
any substance, of any size, in a form that is commonly displayed.".
SEC. 3. E X P E D IT E D  R E V IEW  OF CONSTITUT IONAL ISSUES.

Section 700 of title 18,'United States Code, is amended by adding 
at the end the following:

“(dKl) An appeal may be taken directly to the Supreme Court of 
the United States from any interlocutory or final judgment, decree, 
or order issued by a United States district court ruling upon the 
constitutionality of subsection (a).

“(2) The Supreme Court shall, if it has not previously ruled on the 
question, accept jurisdiction over the appeal and advance on the 
docket and expedite to the greatest extent possible.".

Approved October 28,1989.

103 STAT. 777
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TEXAS, Petitioner • 
v

GREGORY LEE JOHNSON 

491 US —, 105 L Ed 2d 342, 109 S Ct —
[No. 88-155]

Argued March 21,1989. Decided June 21, 1989.

Decision: Conviction of protester for burning American flag as part of 
political demonstration held to violate Federal Constitution’s First 
Amendment. .

SUMMARY
While the 1984 Republican National Convention was taking place in 

Dallas, Texas, a group of people staged a political demonstration in Dallas 
to protest the policies of the President of the,United States, who was being 
nominated by the Convention for re-election, and of certain Dallas-based 
corporations. During the course of that demonstration, one of the protesters
(1) accepted an American flag handed to him by a fellow protester, who had 
taken the flag from a pole outside one of the targeted buildings, (2) doused 
the flag with kerosene, and (3) set the flag on fire. While the flag burned, the 
protesters chanted, "America, the rA, white, and blue, we spit on you.” The 
protester who allegedly had burned the flag was subsequently prosecuted in 
a Texas trial court for that act and was convicted of violating a state statute 
which (1) prohibited the desecration of, among other things, a state or 
national flag, and (2) defined desecration as the physical mistreatment of 
such objects in a way which the actor knows will seriously offend one or 
more persons likely to observe or discover the act. Several witnesses testified 
that they had been seriously offended by the flag burning. The defendant 
protester appealed his conviction on the ground, among others, that the 
application of the state statute violated his right to freedom of speech under 
the Federal Constitution’s First Amendment. In affirming the conviction, 
the Court of Appeals for the Fifth District of Texas at Dallas ruled that the 
defendant protester’s flag burning constituted symbolic speech requiring 
First Amendment scrutiny, but concluded that the desecration statute 
nevertheless could be upheld as a legitimate and constitutional means of (1)
342
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protecting the public peace, because acta of flag desecration are, of them­
selves, so inherently inflammatory that the state may act to prevent 
breaches of the peace, and (2) realizing the state’s legitimate and substantial 
interest in protecting the flog as a symbol of national unity (706 SW2d 120). 
The Court of Criminal Appeals of Texas, however, held that the desecration 
statute as applied violated the defendant protester’s First Amendment 
rights, because the statute (1) was too broad for First Amendment purposes 
as it related to breaches of the peace, and (2) was not adequately supported 
by the state’s purported interest in preserving a cymbol of unity; therefore, 
the court reversed the decisions below and remanded the case to the trial 
court with instructions to dismiss the information (755 SW2d 92).

On certiorari, the United States Supreme Court affirmed. In an opinion by ' 
B r e n n a n , J., joined by M a r s h a l l , B l a c k m u n , S c a l ia , and K e n n e d y , JJ., it 
was held that the conviction..of„the defendant, protester was-inconsistent 
with’ the First Amendmont^undcr-the particular-drcuinstance3..presented. 
because (1) the protester’s conduct was sufficiently imbued with elements of 
communication to implicate the First Amendment, given that this flag 
burning was the culmination of a politir J demonstration and that the state 
corn A’d that tin > protester’s conduct was expressive; (2) the state’s interest 
in preventing breaches of the peace was not implicated on the record in this 
case, since (a) no disturbance of the peace actually occurred or threatened to 
occur because of the flag burning, (b) it cannot be presumed that an 
audience which takes serious offense at a particular expression is necessar­
ily likely to disturb the peace, and (c) the flag burning does not fsH within 
the small class of "fighting words” that are 'ikely to provoke the average 
person to retaliation and thereby cause a br,.ach of the peace; and (3) the 
state’s asserted interest in preserving the flag as a symbol of nationhood and 
national unity does not justify the conviction, since (a) the attempted 
restriction on expression is content-based, and thus subject to the most 
exacting scrutiny, given that the flag-desecration statute is aimed not at 
protecting the physical integrity of the flag in all circumstances, but only 
agair't impairments that would cause serious offense to others, and is 
aimed at protecting onlookers from being offended by the ideas expressed by 
the prohibited activity, and (b) although the state has a legitimate interest 
in encouraging proper treatment of the flag, it may not foster its own view 
of the flag by prohibiting expressive conduct relating to it and by criminally 
punishing a person for burning the flag as a means of political protest.

K e n n e d y , J , concurred, expressing the view that •'he First Amendment 
compels the result reached in this case, regardless of how distasteful that 
result may be to the Justices who announce it, because the defendant 
protester’s acts were speech in both the technical and the fundamental 
meaning of the Federal Constitution.

R e h n q u i s t , Ch. J., joined by W h i t e  and O ’C o n n o r , JJ., dissented, express­
ing the view that (1) the Texas statute is not invalid under the First 
Amendment as applied in this case, because (a) the American flag has come 
to be the visible symbol embodying our nation and is not simply another
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idea or point of view competing for recognition in the marketplace of ideas, 
and (b) the public burning of the American Hag in this case was no essential 
part of any exposition of ideas and had a tendency to incite a breach of the 
peace, for flag burning is the equivalent of an inarticulate grunt or roar 
that is most likely to be indulged in not to express any particular idea, but 
to antagonize others, and the statute thus deprived the defendant protester 
of only one rather inarticulate symbolic form of protest—a form of protest 
that was profoundly offensive to many—and left him with a full panoply of 
other symbols and every conceivable form of verbal expression to express 
his deep disapproval of national policy; and (2) the statute is not unconstitu­
tionally vague or overbroad.

Stevens, J., dissented, expressing the view that (1) sanctioning the dese­
cration of the flag will tarnish As value as a national symbol, a tarnish 
which is not justified by the trivial burden on free expression that is 
occasioned by requiring that alternative modes of expression be employed;
(2) the flag-desecration statute, does not prescribe orthodox views or compel 
any conduct or. expression of respect for any idea or symboi; and (3) the 
defendant protester in this case was prosecuted not for his criticism of 
government policies, but for the method he chose to express those views, 
and a prohibition against that method is supported by a legitimate interest 
in preserving the quality of an important national asset.
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H E A D N O TES 
Classified to U.S. Suprem o C ourt Digest, Law yers’ Edition

Constitutional Law §§ 934, 935, 
960; Evidence § 419 — free 
speech — flag burning — pro­
voking public disturbance — 
presumption 

la-li. The conviction of a protester 
for burning an American flag, in 
violation of a state statute which 
prohibits the desecration of the flag 
and which defines desecration as 
physical mistreatment which the ac­
tor knows will seriously offend one 
or more persons likely to observe or 
discover the action, is inconsistent 
with the free speech guarantee of

the Federal Constitution's First 
Amendment under the particular 
circumstances presented, where (1) 
the protester's conduct is sufficiently 
imbued with elements of communi­
cation to implicate the First Amend­
ment, given that this flag burning 
was the culmination of a political 
demonstration protesting the policies 
of a President of the United States 
who was then being nominated for 
re-election in the city where the 
demonstration occurred, and the pol­
icies of various corporations based in

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES
12 Am Jur 2d, Breach of Peace and Disorderly Conduct § 8; 

16A Am Jur 2d, Constitutional Law §§507-511, 513, 514, 
516; 35 Am Jur 2d, Flag §§ 3-5 
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Supreme Court’s view as to the protection or lack of protection, under 

the Federal Constitution, of the utterance of "fighting words.” 39 L Ed 2d 
925.

Constitutionality of statutes, ordinances, or administrative provisions 
prohibiting defiance, disrespect, mutilation, or misuse cc American flag. 
22 L Ed 2d 972.

The Supreme Court and the right of free speech and press. 93 L Ed 
1151, 2 L Ed 2d 1706,11 L Ed 2d 1116,16 L Ed 2d 1053, 21 L Ed 2d 976. 

What constitutes violation of flag desecration statutes. 41 ALR3d 502.
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that city, and given that the state 
conceded that the protester’s con­
duct was expressive; (2) the interest 
in preventing breaches of the peace, 
asserted by the state as justifying 
the individual’s conviction, is not 
implicated on the record in this case, 
because (a) no disturbance of the 
peace actually occurred or threat­
ened to occur because of the l^g 
burning, (b) the only evidence as t ) 
onlookers’ reactions was the testi 
mony of several persons who were 
seriously offended by the flag burn­
ing, (c) it cannot, be presumed that 
an audience which takes serious of­
fense at a particular expression is 
necessarily likely to disturb the 
peace, and (d) the flag' burning does 
not fall witliin the small class of 
"fighting words” that are likely to 
provoke the average person to retali­
ation and thereby cause a breach of 
the peace; and (3) the state’s as­
serted interest in preserving the flag 
as a svmbol of nationhood and na­
tional unity docs not justify the pro­
tester’s conviction, since (a) the at­
tempted restriction on expression is 
content-based, and thus subject to 
the most exacting scrutiny, given 
that the flag-desecration statute is 
aimed not at protecting the physical 
integrity of the flag in all circum­
stances, but only agains* impair­
ments that would cause serious of­
fense to others, and is aimed at pro­
tecting onlookers from being of­
fended by the ideas expressed by the 
prohibited activity, and (b) although 
the state has a legitimate interest in 
encouraging proper treatment of the 
flag, it may not foster its own view 
of the flog by prohibiting expressive 
conduct relating to it and by crimi­
nally punishing a person for burning 
the flag as a means of political pro­
test. (Rehnquist, Ch. J., and White,

O’Connor, and Stevens, JJ., dis­
sented from this holding.)
Appeal § 1600; Constitutional Law 

§960; Trial §288 — free 
speech — flag burning — re­
lated speech — instruction on 
aiding and abetting — revers­
ible error 

2a, 2b. Although the jury, in the 
state court prosecution of a protester 
for burning the American flag—in 
violation of a state statute which 
makes it a crime to desecrate the 
flag, but does not on its face permit 
conviction for remarks critical of the 
flag or its referents—was instructed 
in accordance with the state's law of 
parties that a person is criminally 
responsible for an act committed by 
another if he or she solicits, encour­
ages, directs, aids, or attempts to aid 
the other person to commit the of­
fense with the intent of promoting 
or assisting the commission of the 
offense, this instruction could not 
have led the jury, in violation of the 
individual’s rights under the Federal 
Constitution’s First Amendment, to 
convict the protester solely for his 
words in leading chants denouncing 
the flag while it burped, where (1) 
this instruction was offered by the 
prosecution, because the individual’s 
defense was that he was not the 
person who had burned the flag in 
question, (2) the instruction does not 
permit a conviction merely for the 
pejorative nature of the individual’s 
words, and (3) the words themselves 
—"America, the red, white, and 
blue, we spit on you”—do not en­
courage the burning of the flag as 
the instruction seems to require; 
given the additional fact that the 
bulk of the prosecutor’s argument, 
which mentioned that the individual 
had led this chant, was premised on 
the individual’s culpability as a sole 
actor, it is too unlikely that the jury
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convicted the individual on the basis 
of this alternative theory for the 
conviction to be reversed on this 
ground.
Appeal § 732 — United States Su­

preme Court — review of 
state court decision — valid­
ity of state statute 

3a, 3b. Although an individual 
who has been convicted in a state 
court of desecrating the American 
flag by burning it raises a claim that 
the state statute under which he 
was convicted violates on its face the 
free speech provisions of the Federal 
Constitution’s First Amendment, the 
United States Supreme Court, in re­
viewing the individual’s conviction 
on certiorari, will address only the 
alternative claim that the statute 
violates the First Amendment as ap­
plied to political expression like that 
engaged in by the individual—who 
allegedly burned the flag, to the ac­
companiment of the chant “America, 
the red, white, and blue, we spit on 
you,” in the course of a demonstra­
tion protesting the policies of the 
incumbent President of the United 
States, who was then being nomi­
nated for a second term in the city 
where the demonstration was held, 
and of various corporations based in 
that city—because (1) although one 
violates the statute, according to its 
terms, only if one knows that one’s 
physical mistreatment of the flag 
will seriously offend one or more 
persons likely to observe or discover 
this action, this does not necessarily 
mean that the statute applies only 
to expressive conduct protected by 
the First Amendment; (2) the prose­
cution of a person who had not en­
gaged in expressive conduct would 
pose a different case; and (3) the case 
can be disposed of on narrower 
grounds.

Constitutional Law § 934 — free 
speech — regulation of ex­
pressive conduct 

4. Under the Federal Constitu­
tion’s First Amendment, the govern­
ment generally has a freer hand in 
restricting expressive conduct than 
it has in restricting the written or 
spoken' word, but it may not pro­
scribe particular conduct because 
that conduct has expressive ele­
ments; a law directed at the commu­
nicative nature of conduct must, like 
a law directed at speech itself, be 
justified by the substantial showing 
of need that the First Amendment 
requires; in short, it is not simply 
the verbal or nonverbal nature of 
the expression, but the governmen­
tal interest at stake, that helps to 
determine whether a restriction on 
that expression is valid.
Appeal § 1662 — effect of decision 

on other grounds
5a, 5b. The United States Supreme 

Court—in reviewing on certiorari 
the state court criminal conviction 
of an individual who is charged with 
desecrating an American flag by 
burning it and who claims that his 
act was expressive conduct protected 
by the Federal Constitution’s First 
Amendment—need not consider the 
individual’s argument that the 
state’s interest in preventing 
breaches of the peace, asserted as 
justifying the conviction, is related 
to the suppression of free expression 
in that the violent reaction to flag 
burnings feared by the state would 
be the result of the message con­
veyed by them, where the Supreme 
Court finds that this interest is not 
implicated on the particular facts of 
the case.
Constitutional Law §934 — free 

speech — prosecution for ex­
pressive conduct 

6. Under the Federal Constitu-
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e

i-!

tion’s First Amendment, where a 
court is confronted with a case of 
prosecution for the expression of an 
idea through activity, the court must 
examine with particular care the 
interests advanced to support the 
prosecution.
Constitutional Law §§ 935, 960 — 

free speech — flag burning — 
audience reaction 

7a, 7b. i For purposes of the free 
speech clause of the Federal Consti­
tution’s First Amendment, there is 
no distinction of constitutional sig­
nificance between (1) a state flag-des- 
ecration statute which is violated 
only when one physically mistreats 
the American flag in a way that he 
or she "knows” will offend others— 
so that a conviction for flag burning 
under that statute purportedly does 
not depend on onlookers’ actual re­
actions, but on the actor’s intent— 
and (2) a statute which depends on 
actual audience reaction.
Constitutional Law § 935 — free 

speech — offensiveness
8. Under the Federal Constitu­

tion’s First Amendment, the govern­
ment may not prohibit the expres­
sion of an idea simply because soci­
ety finds the idea itself offensive or 
disagreeable.
Constitutional Luw §§925, 961 — 

freedom of speech and reli­
gion

9. Under the Federal Constitution, 
no official, high or petty, can pre­
scribe what shall be orthodox in poli­
tics, nationalism, religion, or other 
matters of opinion or force citizens 
to confess by word or act their faith 
therein.
Constitutional Law § 934 — free 

speech — regulation — mode 
of expression

10. The rule, under the Federal 
Constitution’s First Amendment, 
that the government may not pro­
hibit expression simply because it 
disagrees with its message, is not 
dependent on the particular mode in 
which one chooses to express 
idea.

an

SYLLABUS BY REPORTER OF DECISIONS
During the 1984 Republican Na­

tional Convention, respondent John­
son participated in a political dem­
onstration to protest the policies of 
the Reagan administration and some 
Dallas-based corporations. After a 
march through the city streets, 
Johnson burned an American flag 
while protesters chanted. No one 
was physically injured or threatened 
wuh injury, although several wit­
nesses were seriously offended by the 
flag-burning. Johnson was convicted 
of desecration of a venerated object 
in violation of a Texas statute, and a 
state court of appeals affirmed. How­
ever, the Texas Court of Criminal 
Appeals reversed, holding that the
348

State, consistent with the First 
Amendment, could not punish John­
son for burning the flag in these 
circumstances. The court first found 
that Johnson’s burning of the flag 
was expressive conduct protected by 
the First Amendment. The court 
concluded that the State could not 
criminally sanction flag desecration 
in order to preserve tl e flag as a 
symbol of national unity. It also held 
that the statute did not meet the 
State’s goal of preventing breaches 
of the peace, since it was not drawn 
narrowly enough to encompass only 
those flag-bumings that would likely 
result in a serious disturbance, and 
since the flag-burning in this case

t
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did not threaten such a reaction. 
Further, it stressed that another 
Texas statute prohibited breaches of 
the peace and could be used to pre­
vent disturbances without punishing 
this flag desecration.

Held: Johnson’s conviction for flag 
desecration is inconsistent with the 
First Amendment.

(a) Under the circumstances, John­
son’s burning of the flag constituted 
expressive conduct, permitting him 
to invoke the First Amendment. The 
State conceded that the conduct was 
expressive. Occurring os it did at the 
end of a demonstration coinciding 
with the Republican National Con­
vention, the expressive, overtly polit­
ical nature of the conduct was both 
intentional and overwhelmingly ap­
parent.

(b) Texas has not asserted an in­
terest in support of Johnson’s convic­
tion that is unrelated to the suppres­
sion of expression and would there­
fore permit application of the test 
set forth in United States v O’Brien, 
391 US 367, 20 L Ed 2d 672, 88 S Ct 
1673, whereby an important govern­
mental interest in regulating non­
speech can justify incidental limita­
tions on First Amendment freedoms 
when speech and nonspeech ele­
ments are combined in the same 
course of conduct. An interest in 
preventing breaches of the peace is 
not implicated on this record. Ex­
pression may not be prohibited on 
the basis that an audience that 
takes serious offense to the expres­
sion may disturb the peace, since the 
Government cannot assume that ev­
ery expression of a provocative idea 
will incite a riot but must look to 
the actual circumstances surround­
ing the expression. Johnson’s expres­
sion of dissatisfaction with the Fed­
eral Government’s policies also does 
not fall within the class of "fighting

words” likely to be seen os a direct 
personal insult or an invitation to 
exchange fisticuffs. This Court’s 
holding does not forbid a State to 
prevent "imminent lawless action” 
and, in fact, Texas has a law specifi­
cally prohibiting breaches of' the 
peace. Texas’ interest in preserving 
the flag as a symbol of nationhood 
and national unity is related to ex­
pression in this case and, thus, falls 
outside the O’Brien test.

(c) The latter interest does not 
justify Johnson’s conviction. The re­
striction on Johnson’s political ex­
pression is content-based, since the 
Texas statute is not aimed at pro­
tecting the physical integrity of the 
flag in all circumstances, but is de­
signed to protect it from intentional 
and knowing abuse that causes seri­
ous offense to others. It is therefore 
subject to "the most exacting scru­
tiny.” Boos v Barry, 485 US 312, 99 
L Ed 2d 333, 108 S Ct 1157. The 
Government may not prohibit the 
verbal or nonverbal expression of an 
idea merely because society finds the 
idea offensive or disagreeable, even 
where our flag is involved. Nor may 
a State foster its own view of the 
flag by prohibiting expressive con­
duct relating to it, since the Govern­
ment may not permit designated 
symbols to be used to communicate a 
limited set of messages. Moreover, 
this Court will not create an excep­
tion to these principles protected by 
the First Amendment for the Ameri­
can flag alone.

755 SW2d 92, aflfcmed.
Brennan, J., delivered the opinion 

of the Court, in which Marshall, 
Blackmun, Scalia, and Kennedy, JJ., 
joined. Kennedy, J., filed a concur­
ring opinion. Rehnquist, C.J., filed a 
dissenting opinion, in which White 
and O’Connor, JJ., joined. Stevens, 
J., filed a dissenting opinion.
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Kathi Alyce Drew argued the cause for petitioner. 
William M. Kanstler argued the cause for respondent.

O P IN IO N  O F  T H E  CO U RT

Justice Brennan delivered the 
opinion of the Court.

[1a] After publicly burning an 
American flag as a means of political 
protest, Gregory Lee Johnson was 
convicted of desecrating a flag in 

t violation of Texas law. This case 
presents the question whether his 
conviction is consistent with the 
First Amendment. We hold that it is 
not.

I
While the Republican National 

Convention was taking place in Dal­
las in 1984, respondent Johnson par­
ticipated in a political demonstration 
dubbed the "Republican War Chest 
Tour.” As explained in literature 
distributed by the demonstrators 
and in speeches made by them, the 
purpose of this event was to protest 
the policies of the Reagan adminis­
tration and of certain Dallas-based 
corporations. The demonstrators 
marched through the Dallas streets, 
chanting political slogans and stop­
ping at several corporate locations to 
stage "die-ins” intended to drama­
tize the consequences of nuclear 
war. On several occasions they 
spray-painted the walls of buildings 
and overturned potted plants, but 
Johnson himself took no part in

such activities. He did, however, ac­
cept an American flag handed to 
him by a fellow protestor who had 
taken it from a flag pole outside one 
of the targr d buildings.

The demonstration ended in front 
of Dallas City Hall, where Johnson 
unfurled the American flag, doused 
it with kerosene, and set it on fire. 
While the flag burned, the protestors 
chanted, "America, the red, white, 
and blue, we spit on you.” After the 
demonstrators dispersed, a witness 
to the flag-burning collected the 
flag’s remains and buried them in 
his backyard. No one was physically 
injured or threatened with injury, 
though several witnesses testified 
that they had been seriously of­
fended by the flag-burning.

Of the approximately 100 demon­
strators, Johnson alone was charged 
with a crime. The only criminal of­
fense with which he was charged 
was the desecration of a venerated 
object in violation of Tex Penal Code 
Ann §42.09 (aX3) (1989).1 After a 
trial, he was convicted, sentenced to 
one year in prisor and fined $2,000. 
The Court of Appeals for the Fifth 
District of Texas at Dallas affirmed 
Johnson’s conviction, 706 SW2d 120 
(1986), but the Texas Court of Crimi­
nal Appeals reversed, 755 SW2d 92

X. Tex P en al Code A nn §42.09 (1989) pro­
vides in  full:
"§ 42.09. D esecration of V enera ted  Object 

"(a) A person com m its an  offense if  he 
in ten tion ally  or know ingly desecrates:

"(1 ) a  public m onum ent;
"(2) a  place o f  w orship o r burial; or

"(3) a  s ta te  or national flag.
"(b) For purposes of th is  section, 'desecra te ' 

m ean s deface, dam age, o r o therw ise physi­
cally  m istrea t in a  way th a t th e  ac to r know s 
w ill seriously offend one o r m ore persons 
likely  to observe or discover his action.

"(c) An ofTense u nd er th is  section is a  Class 
A m isdem eanor."
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(1988), holding that the State could 
not, consistent with the First 
Amendment, punish Johnson for 
burning tho flag in these circum­
stances.

The Court of Criminal Appeals 
began by recognizing that Johnson's 
conduct was symbolic speech pro­
tected by the First Amendment: 
"Given the context of an organized 
demonstration, speeches, slogans, 
and the distribution of literature, 
anyone who observed appellant’s act 
would have understood the message 
that appellant intended to convey. 
The act for which appellant was 
convicted was clearly ’speech’ con­
templated by the First Amend­
ment.” Id., at 95. To justify John­
son’s conviction for engaging in sym­
bolic speech, the State asserted two 
interests: preserving the flag as a 
symbol of national unity and pre­
venting breaches of the peace. The 
Court of Criminal Appeals held that 
neither interest supported his con­
viction.

Acknowledging that this Court 
had not yet decided whether the 
Government may criminally sanc­
tion flag desecration in order to pre­
serve the flag’s symbolic value, the 
Texas court nevertheless concluded 
that oar decision in West Virginia 
Board of Education v Barnette, 319 
US 624, 87 L Ed 1628, 63 S a  1178, 
147 ALR 674 (1943), suggested that 
furthering this interest by curtailing 
speech was impermissible. "Recog­
nizing that the right to differ is the 
centerpiece of our First Amendment 
freedoms,” the court explained, "a 
government cannot mandate by fiat 
a feeling of unity in its citizens. 
Therefore, that very same govern­
ment cannot carve out a symbol of 
unity and prescribe a set of ap­
proved messages to be associated

with that symbol when it cannot 
mandate the status or feeling the 
symbol purports to represent.” 755 
SW2d, at 97. Noting that the State 
had not shown that the flag was in 
"grave and immediate danger,” Bar­
nette, supra, at 639, 87 L Ed 1628, 
63 S Ct 1178, 147 ALR 674, of being 
stripped of its symbolic value, the 
Texas court also decided that the 
flag’s special status was not endan­
gered by Johnson’s conduct. 755 
SW2d, at 97.

As to the State’s goal of prevent­
ing breaches of the peace, the court 
concluded that the flag-desecration 
statute was not drawn narrowly 
enough to encompass only those flag- 
bumings that were likely to result 
in a serious disturbance of the peace. 
And in fact, the court emphasized, 
the flag burning in this particular 
case did not threaten such a reac­
tion. ’"Serious offense’ occurred,” 
the court admitted, "but there was 
no breach of peace nor does the 
record reflect that the situation was 
potentially explosive. One cannot 
equate 'serious offense’ with incite­
ment to breach the peace.” Id., at 96. 
The court also stressed that another 
Texas statute, Tex Penal Code Ann 
§ 42.01 (1989), prohibited breaches of 
the peace. Citing Boos v Barry, 485 
US 312, 99 L Ed 2d 333, 108 S Ct 
1157 (1988), the court decided that 
§ 42.01 demonstrated Texas’ ability 
to prevent disturbances of the peace 
without punishing this flag desecra­
tion. 755 SW2d, at 96.

Because it reversed Johnson’s con­
viction on the ground that §42.09 
was unconstitutional as applied to 
him, the state court did not address 
Johnson’? argument that the statute 
was, on its face, unconstitutionally 
vague and overbroad. We granted
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certiorari, 488 US , 102 L Ed 2d
245, 109 S Ct 257 (1988). and now 
affirm.

II
[2a, 3a] Johnson was convicted of 

flag desecration for burning the flog 
rather than for uttering insulting 
words.’ This fact somewhat compli­
cates our consideration of his convic­
tion under the First Amendment. 
We must first determine whether 
Johnson’s burning of the flag consti­
tuted expressive conduct, permitting 
him to invoke the First Amendment 
in challenging his conviction. See, 
e.g., Spence v Washington, 418 US 
405, 409-411, 41 L Ed 2d 842, 94 S Ct

2. [2b] Because the piosecutor’s closing 
argument observed that Johnson had led the 
protestors in chants denouncing the flag while 
it burned, Johnson suggests that he may have 
been convicted for uttering critical words 
rather than for burning the flag. Brief for 
Respondent 33-34. He relies on Street v New 
York, 394 US 576, 578, 22 L Ed 2d 572, 89 S 
Ct 1354 (1969), in which we reversed a convic­
tion obtained under a New York statute that 
prohibited publicly defying or casting con­
tempt on the flag "either by words or act” 
because we were persuaded that the defen­
dant may have been convicted for his words 
alone. Unlike the law we faced in Street, 
however, the Texas flag-desecration statute 
does not on its face permit conviction for 
remarks critical of the flag, as Johnson him­
self admits. See Brief for Respondent 34. Nor 
was the jury in this case told that it could 
convict Johnson of flag desecration if it found 
only that he had uttered words critical of the 
flag and its referents.

Johnson emphasizes, though, that the jury 
was instructed—according to Texas’ law of 
parties—that " 'a person is criminally respon­
sible for an offense committed by the conduct 
of another if acting with intent to promote or 
assist the commission of the offense, he solic­
its, encourages, directs, aids, or attempts to 
aid the other person to commit the offense.’ ” 
Brief for Respondent 2, n 2, quoting 1 Record 
49. The State offered this instruction because 
Johnson's defense was that he was not the 
person who had burned the flag. Johnson did

2727 (1974). If his conduct was ex 
pressive, we next decide whether the 
State’s regulation is related to the 
suppression of free expression. See, 
e.g., United States v O’Brien, 391 US 
367, 377, 20 L Ed 2d 672, 88 S Ct 
1673 (1968); Spence, supra, at 414, n 
8, 41 L Ed 2d 842, 94 S Ct 2727. If 
the State’s regulation is not related 
to expression, then the less stringent 
standard we announced in United 
States v O’Brien for regulations of 
noncommunicative conduct controls. 
See O’Brien, supra, at 377, 20 L Ed 
2d 672, 88 S Ct 1673. If it is, then we 
are outside of O’Brien’3 test, and we 
must ask whether this interest justi­
fies Johnson’s conviction under a 
more demanding standard.3 See
not object to this instruction at trial, and 
although he challenged it on direct appeal, he 
did so only on the ground thnt there was 
insufficient evidence to support it. 706 SW2d 
120, 124 (Tex App 1986). It is only in this 
Court that Johnson has argued that the law- 
of-parties instruction might have led the jury 
to convict him for his words alone. Even if we 
were to find that this argument is properly 
raised here, however, we would conclude that 
it has no merit in these circumstances. The 
instruction would not have permitted a con­
viction merely for the pejorative nature of 
Johnson’s words, and those words themselves 
did not encourage the burning of the flag as 
the instruction seems to require. Given the 
additional fact that "the bulk of the State’s 
argument was premised on Johnson’s culpa­
bility as a sole actor," ibid., we find it too 
unlikely that the jury convicted Johnson on 
the basis of this alternative theory to consider 
reversing his conviction on this ground.

3. [3b] Although Johnson has raised a 
facial challenge to Texas’ flog-desecr\tion 
statute, we choose to resolve this case oi. ‘he 
basis of his claim that the statute as app ed 
to him violates the First Amendment. Secu a 
42.09 regulates only physical conduct with 
respect to the flag, not the written or spoken 
word, and although one violates the statute 
only if one "knows" that one’s physical treat­
ment of the flag "will seriously offend one or 
more persons likely to observe or discover his 
action," Tex Pinal Code Ann § 42.09(b) (1989), 
this fact does not necessarily mean that the
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Spence, supra, at 411, 41 L Ed 2d 
842, 94 S Ct 2727. A third possibility 
is that the State’s asserted interest 
is simply not implicated on these 
facts, and in that event the interest 
drops out of the picture. See 418 US, 
at 414, n 8, 41 L Ed 2d 842, 94 S Ct 
2727.

The First Amendment literally 
forbids the abridgement only of 
"speech,” but we have long recog­
nized that its protection does not 
end at the spoken or written word. 
While we have rejected "the view 
that an apparently limitless variety 
of conduct can be labeled 'speech* 
whenever the person engaging in the 
conduct intends thereby to express 
an idea,” Unifo'd States v O’Brien, 
supra, at 376, 20 L Ed 2d 672, 88 S 
Ct 1673, we have acknowledged that 
conduct may be "sufficiently imbued 
with elements of communication to 
fall within the scope of the First and 
Fourteenth Amendments.” Spence, 
supra, at 409, 41 L Ed 2d 842, 94 S 
Ct 2727.

In deciding whether particular 
conduct possesses sufficient commu­
nicative elements to bring the First 
Amendment into play, we have 
asked whether "[a]n intent to convey 
a particularized message was pres­
ent, and [whether] the likelihood 
was great that the message would be 
understood by those who viewed it.” 
418 US, at 410-411, 41 L Ed 2d 842, 
94 S Ct 2727. Hence, we have recog­

nized the expressive nature of stu­
dents’ wearing of black armbands to 
protest American military involve­
ment in Vietnam, Tinker v Des 
Moines Independent Community 
School Dist. 393 US 503, 505, 21 L 
Ed 2d 731, 89 S Ct 733, 49 Ohio Ops 
2d 222 (1969); of a sit-in by blacks in 
a "whites only” area to protest seg­
regation, Brown v Louisiana, 383 US 
131,141-142, 15 L Ed 2d 637, 86 S Ct 
719 (1966); of the wearing of Ameri­
can military uniforms in a dramatic 
presentation criticizing American in­
volvement in. Vietnam, Schacht v 
United States, 398 US 58, 26 L Ed 
2d 44, 90 S Ct 1555 (1970); and of 
picketing about a wide variety of 
causes, see, e.g., Food Employees v 
Logan Valley Plaza, Inc. 391 US 308, 
313-314. 20 L Ed 2d 603, 88 S a  
1601, 45 Ohio Ops 2d 181 (1963); 
United States v Grace, 461 US 171, 
176, 75 L Ed 2d 736, 103 S Ct 1702 
(1983).

Especially pertinent to this case 
are our decisions recognizing the 
communicative nature of conduct re­
lating to flags. Attaching a peace 
sign to the flag, Spence, supra, at 
409-410, 41 L Ed 2d 842, 94 S Ct 
2727; saluting the flag, Barnette, 319 
US, at 632, 87 L Ed 1628, 63 S Ct 
1178, 147 ALR 674; and displaying a 
red flag, Stromberg v California, 283 
US 359, 368-359, 75 L Ed 1117, 51 S 
a  532, 73 ALR 1484 (1931), we have 
held, all may find shelter under the

statute applies only to expressive conduct 
protected by the First Amendment Cf. Smith 
v Goguen, 415 US 566, 588, 39 L Ed 2d 605, 
94 S Ct 1242 (1974) (White, J., concurring in 
judgment) (statute prohibiting "contemptu­
ous” treatment of flag encompasses only ex­
pressive conduct). A tired person might, for 
example, drag a flag through th '  mud, know­
ing that this conduct is likely to offend others, 
and yet have no thought of expressing any 
idea; neither the language nor the Texas

courts' interpretations of the statute pre­
cludes the possibility that such a person 
would be prosecuted for flag desecration. Be- 
caus- the prosecution of a person who had not 
engaged in expressive conduct would pose a 
different case, and because we are capable of 
disposing of this case on narrower grounds, 
we address only Johnson’s claim that § 42.09 
as applied to political expression like his vio­
lates the First Amendment.
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First Amendment. See also Smith v 
Goguen, 415 US 566, 583, 39 L Ed 2d 
605, 94 S Ct 1242 (1974) (White, J., 
concurring in judgment) (treating 
flag "contemptuously” by wearing 
pants with small flag sewn into their 
neat is expressive conduct). That we 
have had little difficulty identifying 
an expressive element in conduct 
relating to flags should not be sur­
prising. The very purpose of a na­
tional flag is to serve as a symbol of 
our country; it is, one might say, 
"the one visible manifestation of two 
hundred years of nationhood.” Id., at 
603, 39 L Ed 2d 605, 94 S Ct 1242 
(Rehnquist, J., dissenting). Thus, we 
have observed:

"[T]he flag salute is a form of ut­
terance. Symbolism is a primitive 
but effective way of communicat­
ing ideas. The use of an emblem 
or flag to symbolize some system, 
idea, institution, or personality, is 
a short cut from mind to mind. 
Causes and nations, political par­
ties, lodges and ecclesiastical 
groups seek to knit the loyalty of 
their followings to a flag or ban­
ner, a color or design.” Barnette, 
supra, at 632, 87 L Ed 1628, 63 S 
Ct 1178,147 ALR 674.

Pregnant with expressive content, 
the flag as readily signifies this Na­
tion as does the combination of let­
ters found in "America.”

We have not automatically con­
cluded, however, that any action 
taken with respect to our flag is 
expressive. Instead, in characterizing 
such action for First Amendment 
purposes, we have considered the 
context in which it occurred. In 
Spence, for example, we emphasized 
that Spence’s taping of a peace sign

to his flog was "roughly simultane­
ous with and concededly triggered 
by the Cambodian incursion and the 
Kent State tragedy." 418 US, at 410, 
41 L Ed 2d 842, 94 S Ct 2727. The 
State of Washington had conceded, 
in fact, that Spence's conduct was a 
form of communication, and we 
stated that "the State's concession is 
inevitable on this record.” Id., at 
409, 41 L Ed 2d 842, 94 S Ct 2727.

C1bj| The State of Texus conceded 
for purposes of its oral argument in 
this case that Johnson’s conduct was 
expressive conduct, Tr of Oral Arg 4, 
and this concession seems to us as 
prudent as was Washington’s in 
Spence. Johnson burned an Ameri­
can flag as part—indeed, as the cul­
mination—of a political demonstra­
tion that coincided with the conven­
ing of the Republican Party and its 
renomination of Ronald Reagan for 
President. The expressive, overtly 
political nature of this conduct was 
both intentional and overwhelm­
ingly apparent. At his trial, Johnson 
explained his reasons for burning 
the flag as follows: "The American 
Flag was burnt d as Ronald Reagan 
was being renominated as President. 
And a more powerful statement of 
symbolic speech, whether you agree 
with it or not, couldn’t have been 
made at that time. It’s quite a just 
position [juxtaposition]. We had new 
patriotism and no patriotism.” 5 
Record 656. In these circumstances, 
Johnson’s burning of the flag was 
conduct "sufficiently imbued with el­
ements of communication,” Spence, 
418 US, at 409, 41 L Ed 2d 842, 94 S 
Cf 2727, to implicate the First 
Amendment.

m
[4] The Government generally has

354



a freer hand in restricting expres­
sive conduct than it has in restrict­
ing the written or spoken word. See 
O'Brien, 391 US at 376-377, 20 L Ed 
2d 672, 88 S Ct 1673; Clark v Com­
munity for Creative Non-Violence, 
468 US 288, 293, 82 L Ed 2d LSI, 104 
S Ct 3065 (1984); Dallas v Stai.glin,
490 U S  , -----, 104 L Ed 2d 18,
109 S Ct 1591 (1989). It may not, 
howevfer, proscribe particular con­
duct because it has expressive ele­
ments. "[W]hat might be termed the 
more generalized guarantee of free­
dom of expression makes the com­
municative nature oi conduct an in­
adequate basis for singling out that 
conduct for proscription. A law di­
rected at the communicative nature 
of conduct must, like a law directed 
at speech itself, be justified by the 
substantial showing of need that the 
First Amendment requires.” Com­
munity for Creative Non-Violence v 
Watt, 227 US App DC 19, 55-56, 703 
F2d 586, 622-623 (1983) (Scalia, J., 
dissenting), rev’d sub nora. Clark v 
Community for Creative Non-Vio­
lence, 468 US 288, 82 L Ed 2d 221, 
104 S Ct 3065 (1984) (emphasis in 
original). It is, in short, not simply 
the verbal or nonverbal nature of 
the expression, but the governmen­
tal interest at stake, that helps to 
determine whether a restriction on 
that expression is valid.

Thus, although we have recog 
nized that where " 'speech' and 'non- 
speech' elements are combined in 
the same course of conduct, a suffi­
ciently important governmental in­
terest in regulating the nonspeech 
element can justify incidental limita­
tions oil First Amendment free­
doms,” O’Brien, supra, at 376, 20 L 
Ed 2d 672, 88 S Ct 1673, we have

TEXAS v JOHNSON 
105 L Ed 2d 342

limited the applicability of O’Brien’s 
relatively lenient standard to those 
cases in which "the governmental 
interest is unrelated to the suppres­
sion of free expression.” Id., at 377, 
20 L Ed 2d 672, 88 S Ct 1673; see 
also Spence, 418 US, at 414, n 8, 41 
L Ed 2d 842, 94 S Ct 2727. In stat­
ing, moreover, that. O’Brien’s test 
"in the last analysis is little, if any, 
different from the standard applied 
to time, place, or manner restric­
tions," Clark, supra, at 298, 82 L Ed 
2d 221, 104 S Ct 3065, we have 
highlighted the requirement that 
the governmental interest in ques­
tion be unconnected to expression in 
order to come under O’Brien’s less 
demanding rule.

[1c] In order to decide whether 
O’Brien’s test applies here, there­
fore, we must decide whether Texas 
has asserted an interest in support 
of Johnson’s conviction that is unre­
lated to the suppression of expres­
sion. If we find that an interest as­
serted by the State is simply not 
implicated on the facts before us, we 
need not ask whether O’Brien’s test 
applies. See Spence, supra, at 414, n 
8, 41 L Ed 2d 842, 94 S Ct 2727. The 
State offers two separate interests to 
justify this conviction: preventing 
breaches of the peace, and preserv­
ing the flag as a symbol of nation­
hood and national unity. We hold 
that the first interest is not impli­
cated on this record and that the 
second is related to the suppression 
of expression.

[1d, 5a] Texas claims that its inter­
est in preventing breaches of the 
peace justifies Johnson’s conviction
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for flog desecration.4 However, no 
disturbance of the peace actually 
occurred or threatened to occur be­
cause of Johnson's burning of the 
Aug. Although the State stresses the 
disruptive behavior of the protestors 
during their march toward City 
Hall, Brief for Petitioner 34-36, it 
admits that "no actual breach of the 
peace occurred at the time of the 
flagburning or in response to the 
flagburning.’’ Id., at 34. The State’s 
emphasis on the protestors’ disor­
derly actions prior to arriving at 
City Hall is not only somewhat sur­
prising given that no charges were 
brought on the basis of this conduct, 
but it also fails to show that a dis­
turbance of the peace was a likely 
reaction to Johnson's conduct. The 
only evidence offered by the State at 
trial to show the reaction to John­
son’s actions was the testimony of 
several persons who had been seri­
ously offended by the flag-burning. 
Id., at 6-7.

The State’s position, therefore, 
amounts to a claim that an audience 
that takes serious offense at particu­
lar expression is necessarily likely to 
disturb the peace and that the ex­
pression may be prohibited on this 
basis.5 Our precedents do not counte­
nance such a presumption. On the 
contrary, they recognize that a prin-

4. [Gb] Relying on our decision in Boos v 
Barry, 485 US 312, 99 L Ed 2d 333, 108 S a
1157 (1988), Johnson argues that this state 
interest is related to the suppression of free 
expression within ihe meaning of United 
States v O'Brien, 391 US 367, 20 L Ed 2d 672, 
88 S Ct 1673 (1968). He reasons that the 
violent reaction to flag-bumings feared by 
Texas would be the result of the message 
conveyed by them, ind that this fact connects 
the State's interest io the suppression of ex­
pression. Brief for Respondent 12, n 11. This 
view has found some favor in the lower 
courts. See Monroe v State Court of Fulton 
County, 739 F2d 568, 574-575 (CA11 1984).

cipnl "function of free speech under 
our system of government is to in­
vite dispute. It may indeed best 
serve its high purpose when it in­
duces a condition of unrest, creates 
dissatisfaction with conditions as 
they are, or even stirs people to 
anger.” Terminiello v Chicago, 337 
US 1, 4, 93 L Ed 1131, 69 S Ct 894 
(1949). See also Cox v Louisiana, 379 
US 536, 551, 13 L Ed 2d 471, 85 S Ct 
453 (1965); Tinker v Des Moines In­
dependent School Dist. 393 US, at 
508-509, 21 L Ed 2d 731, 89 S Ct 733, 
49 Ohio Op9 2d 222; Coates v Cincin­
nati, 402 US 611, 615, 29 L Ed 2d 
214, 91 S Ct 1686, 58 Ohio Ops 2d 
481 (1971); Hustler Magazine, Inc. v 
Falwell, 485 US 46, 55-56, 99 L Ed 
2d 41, 108 S Ct 876 (1988). It would 
be odd indeed to conclude both that 
"if it is the speaker’s opinion that 
gives offense, that consequence is a 
reason for according it constitutional 
protection,” FCC v Pacifica Founda­
tion, 438 US 726, 745, 57 L Ed 2d 
1073, 98 S Ct 3026 (1978) (opinion of 
Stevens, J.), and that the Govern­
ment may ban the expression of cer­
tain disagreeable ideas on the un- 
s-j ported presumption that their 
very disagreeableness will provoke 
violence.

Thus, we have not permitted the 
Government to assume that every
Johuson'B theory may overread Boos insofar 
as it suggests that a desire to prevent a 
violent audience reaction is "related to ex­
pression" in the same way that a desire to 
prevent an audience from being offended is 
"related to expression.” Because we find that 
the State's interest in preventing breaches of 
the peace is not implicated on these facts, 
however, we need not venture further into 
this area.

5. There is, of course, a tension between 
this argument and the State’s claim that one 
need not actually cause serious offense in 
order to violate §42.09. See Brief for Peti­
tioner 44.
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expression of a provocative idea will Amendment forbids a State to pre­
incite a riot, but have instead re- vent "imminent lawless action."
quired careful consideration of the Brandenburg, supra, at 447, 23 L Ed 
actual circumstances surrounding 2d 430, 89 S Ct 1827, 48 Ohio Ops 2d 
such expression, asking whether the 320. And, in fact, Texas already has 
expression "ie-directed to incitingw a statute specifically prohibiting
producing imminent lawless action^ breaches of the peace, Tex Penal 
and- -is likely to incite or produce^ Code Ann § 42.01 (1989), which tends
such action.” Brandenburg v Ohio, 
395 US 444, 447, 23 L Ed 2d 430, 89 
S Ct 1827, 48 Ohio Ops 2d 320 (1969) 
(reviewing circumstances surround­
ing rally and speeches by Ku Klux 
Klan). To accept Texas’ arguments 
that it need only demonstrate "the 
potential for a breach of the peace,” 
Brief for Petitioner 37, and that ev­
ery flag-burning necessarily pos­
sesses that potential, would be to 
eviscerate our holding in Branden­
burg. This we decline to do.

Nor does Johnson’s expressive con­
duct fall within that small class of 
"fighting words” that are "likely to 
provoke the average person to retali­
ation, and thereby cause a breach of 
the peace.” Chaplinsky v New 
Hampshire, 315 US 568, 574, 86 L 
Ed 1031, 62 S a  766 (1942). No 
reasonable onlooker would have re­
garded Johnson’s generalized expres­
sion of dissatisfaction with the poli­
cies of the Federal Government as a 
direct personal insult or an invita­
tion to exchange fisticuffs. See id., at 
572-573, 86 L Ed 1031, 62 S a  766; 
Cantwell v Connecticut, 310 US 2-96, 
309, 84 L Ed 1213, 60 S a  900, 128 
ALR 1352 (1940); FCC v Pacifica 
Foundation, supra, at 745, 57 L Ed 
2d 1073, 98 S Ct 3026 (opinion of 
Stevens, J.).

We thus conclude that the State’s 
interest in maintaining order is not 
implicated on these facts. The State 
need not worry that our holding will 
disable it from preserving the peace. 
We do not suggest that the First

to confirm that Texas need not pun­
ish this flag desecration in order to 
keep the peace. See Boos v Barry, 
485 US, at 327-329, 99 L Ed 2d 333, 
108 S Ct 1157.

B
The State also asserts an interest 

in preserving the flag a3 a sj mbol of 
nationhood and national unity. In 
Spence, we acknowledged that, the 
Government’s interest in preserving 
the flag’s special symbolic value "is 
directly related to expression in the 
context of activity” such as affixing 
a peace symbol to a flag. 418 US, at 
414, n 8, 41 L Ed 2J 842, 94 S a  
2727. We are equally persuaded that 
this interest is related to expression 
in the case of Johnson’s burning of 
the flag. The State, apparently, is 
concerned that such conduct will 
lead people to believe either that the 
flag does not stand for nationhood 
and national unity, but instead re­
flects other, less positive concepts, or 
that the concepts reflected in the 
flag do not in fact exit that is, we 
do not enjoy unity ai a Nation. 
These concerns blossom only when a 
person a treatment of the flag com­
municates some message, and thus 
are related "to the suppression of 
free expression” within the meaning 
of O’Brien. We are thus outside of 
O’Brien’s test altogether.

IV
It remains to consider whether the
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State’s interest in preserving the 
flag as a symbol of nationhood and 
national unity justifies Johnson’s 
conviction.

[1e, 6] As in Spence, "[w]e are 
confronted with s. case of prosecu­
tion for the expression of an idea 
through activity,” and "[accord­
ingly, we must examine with partic­
ular care the interests advanced by 
[petitioner] to support its prosecu­
tion.” 418 US, at 411, 41 L Ed 2d 
842, 94 S Ct 2727. Johnson was not, 
we add, prosecuted for the expres­
sion of just any idea; he was prose­
cuted for his expression of dissatis­
faction with the policies of this coun­
try, expression situated at the core 
of our First Amendment values. See, 
e.g., Boos v Barry, supra, at 318, 99 
L Ed 2d 333, 108 S Ct 1157; Frisby v
Schultz, 487 US , ---- , 101 L Ed
2d 420, 108 S Ct 2495 (1988).

Moreover, Johnson was prosecuted 
because he knew that his politically 
charged expression would cause "se­
rious offense.” Ii he had burned the 
flag as a means of disposing of it 
because it was dirty or torn, he 
would not have been convicted of 
flag desecration under this Texas

6. Cf. Smith v Goguen, 415 US, at 590-591, 
39 L Ed 2d S05, 94 S a  1242 (Blackman, J., 
dissenting) (emphasizing that lower court ap­
peared to have construed state statute so as 
to protect physical integrity of the flag in all 
circumstances); id., at 597-598, 39 L Ed 2d 
605, 94 S Ct 1242 (Rehnquist, J., dissenting) 
(same).

7. [1g, 7b] Texas suggests that Johnson's 
conviction did not depend on the onlookers’ 
reaction to the flag-burning because § 42.09 is 
violated only when a person physically mis­
treats the flag in a way that he "knows will 
seriously offend one or more persons likely to 
observe or discover his action." Tex Penal 
Code Ann § 42.09(b) (1969) (emphasis added). 
"Tne 'serious offense’ language of the stat­
ute." Texas argues, "refers to an individual's 
intent and to the manner in which the con-

law: federal law designates burning 
as the preferred means of disposing 
of a flag "when it is in such condi­
tion that it is no longer a fitting 
emblem for display," 36 USC 
7176(k) [36 USCS § 176(k)], and 
Texas has no quarrel with this 
means of disposal. Brief for Peti­
tioner 45. The Texas law is thus not 
aimed at protecting the physical in­
tegrity of the flag in all circum­
stances, but is designed instead to 
protect it only against impairments 
that would cause serious offense to 
others.8 Texas concedes as much: 
"Section 42.09(b) reaches only those 
severe acts of physical abuse of the 
flag carried out in a way likely to be 
offensive. The statute mandates in­
tentional or knowing abuse, that is, 
the kind of mistreatment that is not 
innocent, but rather is intentionally 
designed to seriously offend other 
individuals.” Id., at 44.

[11, 7a] Whether Johnson’s treat­
ment of the flag violated Texas law 
thus depended on the likely commu­
nicative impact of his expressive 
conduct.7 Our decision in Boos v 
Barry, supra, tells us that this re­
striction on Johnson’s expression is
duct is effectuated, not to the reaction of the 
crowd.” Brief for Petitioner 44. If the statute 
were aimed only at the actor’s intent and not 
at the communicative impact of Jus actions, 
however, there would be little reason for the 
law to be triggered only when an audience is 
"likely" to be present. At Johnson’s trial, 
indeed, the C.'cte itself seems not 10  have 6een 
the distinction between knowledge and actual 
communicative impact that it r.ow stresses; it 
proved the element of knowledge by offering 
the testimony of persons who had in fact been 
seriously offended by Johnson’s conduct. Id., 
at 6-7. In any event, we find the distinction 
between Texas' statute and one dependent on 
actual audience reaction too precious to be of 
constitutional significance. Both kinds of stat­
utes clearly are aimed at protecting onlookers 
from being offended by the ideas expressed by 
the prohibited activity,
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content-based. In Boos, we consid­
ered the constitutionality of a law 
prohibiting "the display of any sign 
within 50 feet of a foreign embassy 
if that sign tends to bring that for­
eign government into 'public odium’ 
or 'public disrepute.’ ’’ Id., at 315, 99 
L Ed 2d 333, 108 S Ct 1157. Reject­
ing the argument that the law was 
content-neutral because it was justi­
fied by "our international law obliga­
tion to shield diplomats from speech 
that offends their dignity,’’ id., at
320, 99 L Ed 2d 333, 108 S a  1157, 
we held that a "[t]he emotive impact 
of speech on its audience is not a 
'secondary effect’ ” unrelated to the 
content of the expression itself. Id., 
at 321, 99 L Ed 2d 333, 108 S Ct 
1157, (plurality opinion); see also id., 
at 334, 99 L Ed 2d 333, 108 S Ct 
1157, (Brennan, J., concurring in 
part and cor ’urring in judgment).

According to the principles an­
nounced in Boos, Johnson’s political 
expression was restricted because of 
the content of the message he con­
veyed. We must therefore subject 
the State’s asserted interest in pre­
serving the special symbolic charac­
ter of the flag to "the most exacting 
scrutiny.” Boos v Barry, 485 US, at
321, 99 L Ed 2d 333,108 S Ct 1157.8

Texas argues that its interest in

preserving the flog as a symbol of 
nationhood and national unity sur­
vives this close analysis. Quoting ex­
tensively from the writings of this 
Court chronicling the flag's historic 
and symbolic role in our society, the 
State emphasizes the " 'special 
place’ ” reserved for the flag in our 
Nation. Brief for Petitioner 22, quot­
ing Smith v Goguen, 415 US, at 601, 
39 L Ed 2d 605, 94 S Ct 1242 (Rehn- 
quist, J., dissenting). The State’s ar­
gument is not that it has an interest 
simply in maintaining the flag as a 
symbol of something, no matter 
what it symbolizes; indeed, if that 
were the State’s position, it would be 
difficult to see how that interest is 
endangered by highly symbolic con­
duct such as Johnson’s. Rather, the 
State’s claim is that it has an inter-, 
est in preserving the flag as a sym­
bol of nationhood and national 
unity, a symbol with a determinate 
range of meanings. Brief for Peti­
tioner 20-24. According to Texas, if 
one physically treats the flag in a 
way that would tend to cast doubt 
on either the idea that nationhood 
and national unity are the flag’s 
referents or that national unity ac­
tually exists, the message conveyed 
thereby is a harmful one and there­
fore may be prohibited.9

8. Our inquiry is, of course, hounded by the 
particular facta of this case and by the statute 
under which Johnson was convicted. There 
was no evidence that Johnson himself stole 
the flag he burned, Tr of Oral Arg 17, nor did 
the prosecution or the arguments urged in 
suppo.L of it depend on the theory that the 
flag was stolen. Ibid. Thus, our analysis does 
not rely on the way in which the flag was 
acquired, and nothing in our opinion should 
be taken to suggest that one is free to steal a 
flag so long as one later uses it to communi­
cate an idea. We also emphasize that Johnson 
was prosecuted only for flag desecration—not 
for trespass, disorderly conduct, or arson.

9. Terns claims that "Texas is not endors­

ing, protecting, avowing or prohibiting any 
particular philosophy.” Brief for Petitioner 
29. If Texas means to suggest that its jsserted 
interest does not prefer Democrats over So­
cialists, or Republicans over Democrats, for 
example, then it is oeside the point, for John­
son does not rely on such an argument. He 
argues instead that the State's desire to main­
tain the flag as a symbol of nationhood and 
national unity assumes that there is only one 
proper view of the flag. Thus, i*1 Texas means 
to argue that its interest does not prefer any 
viewpoint over another, it is mistaken; surely 
one’s attitude towards the flag and its refer­
ents is a viewpoint.
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T0] If there is n bedrock principle 
unda lying the First Amendment, it 
is that the Government may not 
prohibit the expression of an idea 
simply because society finds f.he idea 
itself offensive or disagreeable. See, 
e. g., Hustler Magazine v Falwell, 
485 US, at 55-56, 99 L Ed 2d 41, 108 
S Ct 876; City Council of Los Ange­
les v Taxpayers for Vincent, 466 US 
789, 804, 80 L Ed 2d 772, 104 S Ct 
2118 (1984); Bolger v Youngs Drug 
Products Corp. 463 US 60, 65, 72, 77 
L Ed 2d 469, 103 S Ct 2875 (1983); 
Carey v Brown, 447 US 455, 462-463, 
65 L Ed 2d 263, 100 S Ct 2286 (1980); 
FCC v Pacifica Foundation, 438 US, 
at 745-746, 57 L Ed 2d 1073, 98 S Ct 
3026; Young v American Mini The­
atres, Inc. 427 US 50, 63-65, 67-68, 
49 L Ed 2d 310, 96 S Ct 2440 (1976) 
(plurality opinion); Buckley v Valeo, 
424 US 1, 16-17, 46 L Ed 2d 659, 96 
S Ct 612 (1976); Grayned v Rockford, 
408 US 104, 115, 33 L Ed 2d 222, 92 
S Ct 2294 (1972); Police Dept, of 
Chicago v Mosley, 408 US 92, 95, 33 
L Ed 2d 212, 92 55 Ct 2286 (1972); 
Bachellar v Maryland, 397 US 564, 
567, 25 L Ed 2d 570, 90 S Ct 1312, 
52 Ohio Ops 2d 200 (1970); O’Brien, 
391 US, at 382, 20 L Ed 2d 672, 88 S 
Ct 1673; Brown v Louisiana, 383 US, 
at 142-143, 15 L Ed 2d 637, 86 S Ct 
719; Stromberg v California, 283 US, 
at 368-369, 75 L Ed 1117, 51 S Ct 
532, 73 ALR 1484.

We have not recognized an excep­
tion to this principle even where our 
flag has been involved. In Street v 
New York, 394 US 576, 22 L Ed 2d 
572, 89 S a  1354 (1969), we held 
that a State may not criminally pun­
ish a person for uttering words criti­
cal of the flag. Rejecting the argu­
ment that the conviction could be 
susi^ined on the ground that Street 
had "failed to show the respect for

our national Bymbol which may 
properly be demanded of every citi­
zen,” we concluded that "the consti­
tutionally guaranteed 'freedom to be 
intellectually . . . diverse or even 
contrary,’ and the ’right to differ as 
to things that touch the heart of the 
existing order,’ encompnss the free­
dom to express publicly one’s opin­
ions about our flag, including those 
opinions which are defiant or con­
temptuous." Id., at 593, 22 L Fd 2d 
572, 89 S Ct 1354, quoting Barnette, 
319 US, at 642, 87 L 1 1628, 63 S
Ct 1178, 147 ALR 674. Nor may the 
Government, we have held, compel 
conduct that would evince respect 
lor the flag. "To sustain the compul­
sory flag saiute we are required to 
say that a Bill of Rights which 
guards the individual’s right to 
speak his own mind, left it open to 
public authorities to compel him to 
utter what is not in his mind.” Id., 
at 634, 87 L Ed 1628, 63 S Ct 1178, 
147 ALR 674.

19] In holding in Barnette that the 
Constitution did not leave this 
course open to the Government, Jus­
tice Jackson described one of our 
society’s defining principles in words 
deserving of their frequent repeti­
tion: "If there is any fixed star in 
our constitutional constellation, it is 
that no official, high or petty, can 
prescribe what shall be orthodox in 
politics, nationalism, religion, or 
other matters of opinion or force 
citizens to confess by word or act 
their faith therein.” Id., at 642, 87 L 
Ed 1628, 63 S a  1178, 147 ALR 674. 
In Spence, we held that the same 
interest asserted by Texas here was 
insufficient to support a criminal 
conviction under a flag-misuse stat­
ute for the taping of a peace sign to 
an American flag. "Given the pro­
tected character of [Spence’s] expres-
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sion and in light of the fact that no 
interest the State may have in pre­
serving the physical integrity of a 
privately owned Hag was signifi­
cantly impaired on these facts,’’ we 
hold, "the conviction must be invali­
dated.” 418 US, at 415, 41 L Ed 2d 
842, 94 S Ct 2727. See also Goguen, 
415 US, at 588, 39 L Ed 2d 605, 94 S 
Ct 1242 (White, J., concurring in 
judgment) (to convict person who 
had sewn a flag onto the seat of his 
pants for "contemptuous" treatment 
of the flag would be "[t]o convict not 
to protect the physical integrity or 
to protect against acts interfering 
with the proper use of the flag, but 
to punish for communicating ideas 
unacceptable to the controlling ma­
jority in the legislature").

[1h] In short, nothing in our prece­
dents suggests that a State may fos­
ter its own view of the flag by pro­
hibiting expressive conduct relating 
to it.10 To bring its argument outside 
our precedents, Texas attempts to 
convince us that even if its interest 
in preserving the flag’s symbolic role 
does not allow it to prohibit words or

some expressive conduct critical of 
the flug, it does permit it to forbid 
the outright destruction of the flag. 
The State’s argument cannot depend 
here on the distinction between writ­
ten or spoken words and nonverbal 
conduct. That distinction, we have 
shown, is of no moment where the 
nonverbal conduct is expressive, us 
it is here, and where the regulation 
of that conduct is related to expres­
sion, as it is here. See supra,
a t ------------ , 105 L Ed 2d 352.
In addition, both Barnette and 
Spence involved expressive conduct, 
not only verbal communication, and 
both found that conduct protected.

[10] Texas’ focus on the precise 
nature of Johnson’s expression, 
moreover, misses the point of our 
prior decisions: their enduring les­
son, that the Government may not 
prohibit expression simply because it 
disagrees with its message, is not 
dependent on the particular mode in 
which one chooses to express an 
idea." If we were to hold that a 
State may forbid flag-burning wher­
ever it is likely to endanger the

10. Our decision in Halter v Nebraska, 205 
US 34, 61 L Ed 696, 27 S a  419 (1907), 
addressing the validity of a state law prohibit­
ing certain commercial uses of '.he flag, is not 
to the contrary. That case was decided 
"nearly 20 years before the Court concluded 
that the First Amendment applies to the 
States by virtue of the Fourteenth Amend­
ment." Spence v Washington, 418 US 405, 
413, n 7, 41 L Ed ?d 842, 94 S a  2727 (1974). 
More important, as we continually empha­
sized in Halter itself, that case involved 
purely commercial rather than political 
speech. 205 US, at 38, 41, 42, 45, 51 L Ed 696, 
27 S Ct 419.

Nor does San Francisco Arts & Athletics v 
Olympic Committee, 483 US 522, 524, 97 L Ed 
2d 427, 107 S Ct 2971 (1987), addressing the 
validity of Congress' decision to "authoriz(e] 
the United States Olympic Committee to pro­
hibit certain commercial and promotional 
uses of the word 'Olympic,” ’ relied upon by

the dissent, post, a t  , 105 L Ed 2d 370,
even begin to tell us whether the Government 
may criminally punish physical conduct to­
wards the flag engaged in os a means of 
political protest. .

11. The dissent appears to believe that 
Johnson’s conduct may be prohibited and, 
indeed, criminally sanctioned, because "his 
a c t. . . conveyed nothing that could not have 
been conveyed and was not conveyed just as 
forcefully in a dozen different ways." Post, at
 , 105 L Ed 2d 371. Not only does this
assertion sit uneasily next to the dissent's 
quite correct reminder that the flag occupies a 
unique position in our society—which demon­
strates that messages conveyed without use of 
the flag are not "just as forcefu(l)” as those 
conveyed with it—but it also ignores the fact 
that, in Spence, supra, we "rejected summar­
ily” this very claim. See 418 US, at 411, n 4, 
41 L Ed 2d 842, 94 S a  2727.
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flng’s symbolic role, but nllow it 
wherever burning a f’ag promotes 
thot role—as where, for example, a 
person ceremoniously burns a dirty 
flag—we would be saying that when 
it comes to impairing the flag’s phys­
ical integrity, the flag itself may be 
used as a symbol—as a substitute for 
the written or spoken word o a 
"short cut from mind to mind 
only in one direction. We would be 
permitting a Stnte to "prescribe 
what shall be orthodox” by saying 
that one may burn the flag to convey 
one’s attitude toward it and its refer­
ents only if one does not endanger 
the flag’s representation of nation­
hood and national unity.

We never before have held that 
the Government may ensure that a 
symbol be used to express only one 
view of that symbol or its referents. 
Indeed, in Schacht v United States, 
we invalidated a federal statute per­
mitting an actor portraying a mem­
ber of one of our armed forces to 
” 'wear the uniform of that armed 
force if tne portrayal does not tend 
to discredit that armed force.’ ” 398 
US, at 60, 26 L Ed 2d 44, 90 S Ct 
1555, quoting 10 USC §772(0 [10 
USCS § 772(0]. This proviso, we held, 
"which leaves Americans free to 
praise the warn in Vietnam but can 
send persons like Schacht to prison 
for opposing it, cannot survive in a 
country which has the First Amend­
ment.” Id., at 63, 26 I. Ed 2d 44, 90 S 
Ct 1555.

We perceive no basis on which to 
hold that the principle underlying 
our decision in Schacht does not 
apply to this case. To conclude that 
the Government may permit desig­
nated symbols to be used to commu­
nicate only a limited set of messages 
would be to enter territory having 
no discernible or defensible bounda­
362

ries. Could the Government, on this 
theory, prohibit the burning of state 
flags? Of copies of the Presidential 
seal? Of the Constitution? In evalu­
ating these choices under the First 
Amendment, how would we decide 
which symbols were sufficiently spe­
cial to warrant this unique status? 
To do so, we would be forced to 
consult our own political prefer­
ences, and impose them on the citi­
zenry, in the very way that the First 
Amendment forbids us to do. See 
Carey v Brown, 447 US, at 466-467, 
65 L Ed 2d 263, 100 S Ct 2286.

There is, moreover, no indication 
—either in the text of the Constitu­
tion or in our cases interpreting it— 
that a separate juridical category 
exists for the American flag alone. 
Indeed, we would not be surprised to 
learn that the persons who framed 
our Constitution and wrote the 
Amendment that we now construe 
v/ere not known for their reverence 
for the Union Jack. The First 
Amendment does not guarantee that 
other concepts virtually sacred ' to 
our Nation as a whole—such as the 
principle that discrimination on the 
basis of race is odious and destruc­
tive—will go unquestioned in the 
marketplace of ideas. See Branden­
burg v Ohio, 395 US 444, 23 L Ed 2d 
430, 89 S Ct 1827, 48 Ohio Ops 2d 
320 (1969). We decline, therefore, to 
create for the flag an exception to 
the joust of principles protected by 
the First Amendment.

[11] It is not the State’s ends, but 
its means, to which we object. It 
cannot be gainsaid that there is a 
special place reserved for the flag in 
this Nation, and thus we do not 
doubt that t^e Government has a 
legitimate interest in making efforts 
to "preserv[e] the national flag as an
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The way to preserve the flag’s spe­
cial role is not to punish those who 
feel differently about these matters. 
It is to persuade them that they are 
wrong. "To courageous, self-reliant 
men, with confidence in the power of 
free and fearless reasoning applied 
through the processes of popular 
government, no danger flowing from 
speech can be deemed clear and 
present, unless the incidence of the 
evil apprehended is so imminent 
that it may befall before there is 
opportunity for full discussion. If 
there be time to expose through dis­
cussion the falsehood and fallacies, 
to avert the evil by the processes of 
education, the remedy to be applied 
is more speech, not enforced si-
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We are fortified in today’s conclu­
sion by our conviction that forbid­
ding criminal punishment for con­
duct such as Johnson’s will not en­
danger the special role played by our 
flag or the feelings it inspires. To 
paraphrase Justice Holmes, we sub­
mit that nobody can suppose that 
this one gesture of an unknown man 
will change our Nation’s attitude 
towards iis flag. See Abrams v 
United States, 250 US 616, 628, 63 L 
Ed 1173, 40 S Ct 17 (1919) (Holmes, 
J., dissenting). Indeed, Texas’ argu­
ment that the burning of an Ameri­
can flag " 'is an act having a high 
likelihood to cause a breach of the 
peace,’ ” Brief for Petitioner 31,

unalloyed symbol of our country.” 
Spence, 418 US, at 412, 41 L Ed 2d 
842, 94 S Ct 2727. We reject the 
suggestion, urged at oral argument 
by counsel for Johnson, that the 
Government lacks "any state inter­
est whatsoever” in regulating the 
manner in which the flag may be 
displayed. Tr of Oral Arg 38. Con­
gress has, for example, enacted prec­
atory regulations describing the 
proper treatment of the flag, see 36 
USC §§173-177 [36 USCS §§173- 
177], and we cast no doubt on the 
legitimacy of its interest m making 
such recommendations. To say that 
the Government has an interest in 
encouraging proper treatment of the 
flag, however, is not to say that it 
may criminally punish a person for 
burning a flag as a means of politi­
cal protest. "National unity as an 
end which officials may foster by 
persuasion and example is not in 
question. The problem is whether 
under our Constitution compulsion 
as here employed is a permissible 
means for its achievement.” Bar­
nette, 319 US, at 640, 87 L Ed 1628, 
63 S Ct 1178,147 ALR 674.

quoting Sutherland v DeWulf, 323 F 
Supp 740, 745 (SD 111 1971) (citation 
omitted), and its statute’s implicit 
assumption that physical mistreat­
ment of the flag will lead to "serious 
offense," tend to confirm that the 
flag’s special role is not in danger; if 
it were, no one would riot or take 
offense because a flag had been 
burned.

We are tempted to say, in fact, 
that the flag’s deservedly cherished 
place in our community will be 
strengthened, not weakened, by our 
holding today. Our decision is a reaf­
firmation of the principles of free­
dom and inclusiveness that the flag- 
best reflects, and of the conviction 
that our toleration of criticism such 
as Johnson’s is a sign and source of 
our strength. Indeed, one of the 
proudest images of our flag, the one 
immortalized in our own national 
anthem, is of the bombardment it 
survived, at Fort McHenry. It is the 
Nation’s resilience, not its rigidity, 
that Texas sees reflected in the flag 
—and it is that resilience that we 
reassert today.
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lence.” Whitney v California, 274 US 
357, 377, 71 L Ed 1095, 47 S Ct 641 
(1927) (Brandeis, J., concurring). 
And, precisely because it is our flag 
that is involved, one’s response to 
the flag-burner may exploit the 
uniquely persuasive power of the 
flag itself. We can imagine no more 
appropriate response to burning a 
flag than waving one’s own, no bet­
ter way to counter a flag-burner’s 
message than by saluting the flag 
that burns, no surer means of pre­
serving the dignity even of the flag 
that burned than by—as one witness 
here did—according its remains a 
respectful burial. We do not conse­
crate the flag by punishing its dese­
cration, for in doing so we dilute the

freedom that this cherished emblem 
represents.

Johnson was convicted for engag­
ing in expressive, conduct. The 
State’s interest ; in preventing 
breaches of the peace does not sup­
port his conviction because John­
son’s conduct did not threaten to 
disturb the peace. Nor does the 
State’s interest in preserving the 
flag as a symbol of nationhood and 
national unity justify his criminal 
conviction for engaging in political 
expression. The judgment of the 
Texas Court of Criminal Appeals is 
therefore affirmed.

SEPARATE OPINIONS
Justice Kennedy, concurring.
I write not to qualify the words 

Justice Brennan chooses so well, for 
he says with power all that is neces­
sary to explain our ruling. I join his 
opinion without reservation, but 
with a keen sense that this case, like 
others before us from time to time, 
exacts its personal toll. This prompts 
me to add to our pages these few 
remarks.

The case before us illustrates bet­
ter than most that the judicial 
power is often difficult in its exer­
cise. We cannot here ask another 
branch to share responsibility, as 
when the argument is made that a 
statute is flawed or incomplete. For 
we are presented with a clear and 
simple statute to be judged against a 
pure command of the Constitution. 
The outcome can be laid at no door 
but ours.

The hard fact is that sometimes 
we must make decisions we do not 
like. We make them because they
364

are right, right in the sense that the 
law and the Constitution, as we see 
them, compel the result. And so 
great is our commitment to the pro­
cess that, except in the rare case, we 
do not pause to express distaste for 
the result, perhaps for fear of under­
mining a valued principle that dic­
tates the decision. This is one of 
those rare cases.

Our colleagues in dissent advance 
powerful arguments why respondent 
may be convicted for his expression, 
reminding us that among those who 
will be dismayed by our holding will 
be some who have had the singular 
honor of carrying the flag in battle. 
And I agree that the flag holds a 
lonely place of honor in an age when 
absolutes are distrusted and simple 
truths are burdened by unneeded 
apologetics.

With all respect to those views, I 
do not believe the Constitution gives 
us the right to rule as the dissenting 
members of the Court urge, however
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painful this judgment is to an­
nounce. Though symbols often are 
what we ourselves make of them, 
the flag is constant in expressing 
beliefs Americans share, beliefs in 
law and peace and that freedom 
which sustains the human spirit. 
The case here today forces recogni­
tion of the costs to which those be­
liefs commit us. It is poignant but 
fundamental that the flag protects 
those who hold it in contempt.

For all the record shows, this re­
spondent was not a philosopher and 
perhaps did not even possess the 
ability to comprehend how repellent 
his statements must be to the Re­
public itself. But whether or not he 
could appreciate the enormity of the 
offense he gave, the fact remains 
that his acts were speech, in both 
the technical and the fundamental 
meaning of the Constitution. So I 
agree with the Court that he must 
go free.

Chief Justice Rehnquist, with 
whom Justice White and Justice 
O’Connor join, dissenting.

In holding this Texas statute un­
constitutional, the Court ignores 
Justice Holmes’ familiar aphorism 
that "a page of history is worth a 
volume of logic.” New York Trust 
Co. v Eisner, 256 US 345, 349, 65 L 
Ed 963, 41 S Ct 506, 16 ALR 660 
(1921). For more than 200 years, the 
American flag has occupied a unique 
position as the symbol of our Nation, 
a uniqueness that justifies a govern­
mental prohibition against flag burn­
ing in the way respondent Johnson 
did here.

At the time of the American Revo­
lution, the flag served to unify the 
Thirteen Colonies at home, while 
obtaining recognition of national 
sovereignty abroad. Ralph Waldo

Emerson’s Concord Hymn describes 
the first skirmishes of the Revolu­
tionary War in these lines:

"By the rude bridge that 
arched the flood Their flag 
to April’s breeze unfurled, 

"Here once the embattled farm­
ers stood And fired the 
shot heard round the 
world.”

During that time, there were many 
colonial and regimental flags, 
adorned with such symbols as pine 
trees, beavers, anchors, and rattle 
snakes, bearing slogans such as "Lib­
erty or Death,” "Hope,” "An Appeal, 
to Heaven,” and "Don’t Tread on 
Me.” The first distinctive flag of the 
Colonies was the "Grand Union 
Flag”—with 13 stripes and a British 
flag in the left corner—which was 
flown for the first time on January 
2, 1776, by troops of the Continental 
Army around Boston. By June 14, 
1777, after we declared our indepen­
dence from England, the Continental 
Congress resolved:

"That the flag of the thirteen 
United States be thirteen stripes, 
alternate red and white: that the 
union be thirteen stars, white in a 
blue field, representing a new con­
stellation.” 8 Journal of the Conti­
nental Congress 1774-1789, p 464 
(Ford Ed 1907).

One immediate result of the flag’s 
adoption was that American vessels 
harassing British shipping sailed un­
der an authorized national flag. 
Without such a flag, the British 
could treat captured seamen as pi­
rates and hang them summarily; 
with a national flag, such seamen 
were treated as prisoners of war.

During the War of 1812, British 
naval forces sailed up Chesapeake
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Bay and marched overland to Back 
and burn the city of Washington. 
They then sailed up the Patapsco 
River to invest the city of Baltimore, 
but to do so it was first necessary to 
reduce Fort McHenry in Baltimore 
Harbor. Francis Scott Key, a Wash­
ington lawyer, had been granted per­
mission by the British to board one 
of their warships to negotiate the 
release of an American who had 
been taken prisoner. That night, 
waiting anxiously on the British 
ship. Key watched the British fleet 
firing on Fort McHenry. Finally, at 
daybreak, he saw the fort’s Ameri­
can flag still flying; the British at­
tack had failed. Intensely moved, he 
began to scribble on the back of an 
envelope the poem thai became our 
national anthem:

"Oh! say can you see by the 
dawn’s early light,

What so proudly we hailed at 
the twilight’s last gleam­
ing?

Whose broad stripes and bright 
stars, thro’ the perilous 
fight,

O’er the ramparts we watched 
were so gallantly stream­
ing?

And the rockets’ red glare, the 
bombs bursting in air,

Gave proof thro’ the night that 
our flag was still there.

Oh! say does that star-spangled 
banner yet wave

O’er the land of the free and 
the home of the brave?”

The American flag played a cen­
tral role in our Nation’s most tragic 
conflict, when the North fought 
against the South, The lowering of 
the American flag at Fort Sumter 
was viewed as the start of the war.
G. Preble, History of the Flag of the 
United States of America 453 (1880).
366

The Southern States, to formalize 
their separation from the Union, 
adopted the "Stars and Bars" of the 
Confederacy. The Union troops mar­
ched to the sound of "Yes We’ll 
Rally Round The Flog Boys, We’ll 
Rally Once Again.” President Abra­
ham Lincoln refused proposals to 
remove from the American flag the 
stars representing the rebel States, 
because he considered the conflict 
not a war between two nations but 
an attack by 11 §tates against the 
National Government. Id., at 411. By 
war’s end, the American flag again 
flew uver "an indestructible union, 
composed of indestructible Btates.” 
Texas v White, 7 Wall 700, 725, 19 L 
Ed 227 (1869).

One of the great stories of the 
Civil War is told in John Greenleaf 
Whittier’s poem, Barbara Frietchie:

"Up from the meadows rich 
with corn,
Clear in the cool September 
morn,
"The clustered spires of Freder­
ick stand
Green-walled by the hills of 
Maryland.
"Round about them orchards 
sweep,
Apple and pear tree fruited 
deep,
"Fair as the garden of the Lord 
To the eyes of the famished 
rebel horde,
"On that pleasant morn of the 
early fall
When Lee marched over the 
mountain wall;
"Over the mountains winding 
down,
Horse and foot, into Frederick 
town.
"Forty flags with their silver 
stars,
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Forty flags with their crimson 
bars,
"Flapped in (he morning wind: 
the Bun
Of noon looked down, and saw 
not one.
"Up rose old Barbara Frietchie 
then,
Bowed with her fourscore years 
and ten;
'Bravest of all in Frederick 
town,
She took up the flag the men 
hauled down,
"In her attic-window the stalT 
she set,
To show that one heart was 
loyal yet.
"Up the street came the rebel 
tread,
Stonewall Jackson riding 
ahead.
"Under his slouched hat left 
and right
He glanced; the old flag met his 
sight.
"'Halt!’—the dust-brown ranks 
stood fast.
'Fire!’—out blazed the rifle- 
blast.
"It shivered the window, pane 
and sash,
It rent the banner with seam 
and gash.
"Quick, as it fell, from the bro­
ken staff
Dame Barbara snatched the 
silken scarf.
"She leaned far out on the win­
dow-sill,
And shook it forth with a royal 
will.
'"Shoot if you must, this old 
grey head,
But spare your country’s flag,’ 
she said.

"The nobler nature within him 
stirred
To life at that woman’s deed 
and word;
" 'Who touches a hair of yon 
grey head
Dies like a dog! March on! he 
said.
"All day long through Freder­
ick street
Sounded the tread of marching 
feet:
"All day long that free flag tost 
Over the heads of the rebel 
host.
"Ever its torn folds rose and 
fell
On the loyal winds that loved it 
well;
"And through the hill-gaps sun­
set light
Shone over it with a warm 
good-night.
"Barbara Frietchie’s work is 
o’er,
And the rebel rides on his raids 
no more.
"Honor to her! and let a tear 
Fall, for her sake, on Stone- 
wall’s bier.
"Over Barbara Frietchie’s 
grave,
Flag of Freedom and Union, 
wave!
"Peace and order and beauty 
draw
Round thy symbol of light and 
law;
"And ever the stars above look 
down
On thy stars below in Frederick 
town!”

f

In the First and Second World
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Marines fought hand-to-hand against 
thousands of Japanese. By the time 
the Marines reached the top of 
Mount Suribachi, they raised a piece 
of pipe upright and from one end 
fluttered a flag. That ascent had cost 
nearly 6,000 American lives. The 
Iwo Jima Memorial in Arlington Na-'< 
tional Cemetery memorializes that 
event. President Franklin Roosevelt 
authorized the use of the flag on 
labels, packages, cartons, and con­
tainers intended for export as lend- 
lease aid, in order to inform people 
in other countries of the United 
States’ assistance. Presidential Proc­
lamation No. 2605, 58 Stat 1126.

During the Korean War, the suc­
cessful amphibious landing of Amer­
ican troops at Inchon was marked by 
the raising of an American flag 
within an hour of the event. Impetus 
for the enactment of the Federal 
Flag Desecration Stati.ce in 1967 
came from the impact of flag burn­
ings In the United C.'ates on troop 
morale in Vietnam. Representative 
L. Mendel Rivers, then chairman of 
the House Armed Services Commit­
tee, testified that, "The burning of 
the flag . . . has caused my mail to 
increase 100 percent from the boys 
in Vietnam, writing me and asking 
me what is going on in America.” 
Hearings Desecration of the Flag, on 
HR 271 before Subcommittees No. 4 
of the House Committee on the Judi­
ciary, 90th Cong, 1st Ses3 189, 
(1967). Representative Charles Wig­
gins stated: "The public act of dese­
cration of our flag tends to under­
mine the morale of American troops. 
That this finding N true can be at­
tested by many Me nbers who have 
received correspondence from ser­
vicemen expressing their shock and 
disgust of such conduct.” 113 Cong 
Rec 16459 (1967).

The flag symbolizes the Nation in 
peace as well as in war. It signifies 
our national presence on battleships, 
airplanes, military installations, and 
public buildings from the United 
States Capitol to the thousands of 
county courthouses and city halls 
throughout the country. Two flags 
are prominently placed in our court­
room. Countless flags are placed by 
the graves of loved ones each year 
on what was first called Decoration 
Day, and is now called Memorial 
Day. The flag is traditionally placed 
on the casket of deceased members 
of the Armed Forces, and it is later 
given to the deceased’s family. 10 
USC §§ 1481, 1482 [10 USCS §§ 1481, 
1482]. Congress has provided that 
the flag be flown at half-staff upon 
the death of the President, Vice 
President, and other government of­
ficials "as a mark of respect to their 
memory.” 36 USC § 175(m) [36 USCS 
§ 175(m)]. The flag identifies United 
States merchant ships, 22 USC § 454 
[22 USCS §454], and "[t]he laws of 
the Union protect our commerce 
wherever the flag of the country 
may float.” United States v Guthrie, 
17 How 284, 309, 15 L Ed 102 (1855).

No other American symbol has 
been as universally honored as the 
flag. In 1931, Congress declared "The 
Star Spangled Banner” to be our 
national anthem. 36 USC § 170 [36 
USCS § 170]. In 1949, Congress de­
clared June 14th to be Flag Day. 
§ 157. In 1987, John Philip Sousa’s 
"The Stars and Stripes Forever” was 
designated as the national march. 
Pub L 101-186, 101 Stat 1286. Con­
gress has also established "The 
Pledge of Allegiance to the Flag” 
and the manner of its deliverance. 
36 USC § 172 [36 USCS § 172]. The 
flag has appeared as the principal 
symbol on approximately 33 United
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States postal stamps and in the de­
sign of at least 43 more, more times 
than any other symbol. United 
States Postal Service, Definitive 
Mint Set 15 (1988).

Both Congress and the States have 
enacted numerous laws regulating 
misuse of the American flag. Until 
1967, Congress left the regulation of 
misuse of the flag up to the States. 
Now, however, Title 18 USC § 700(a) 
[18 USCS § 700(a)], provides that:

"Whoever knowingly casts con­
tempt upon any flag of the United 
States by publicly mutilating, de­
facing, defiling, burning, or tram­
pling upon it shall be fined not 
more than $1,000 or imprisoned 
for not more than one year, or 
both.”

Congress has also prescribed, inter 
alia, detailed rules for the design of 
the flag, 4 USC § 1 [4 USCS § 1], the 
time and occasion of flag’s display, 
36 USC § 174 [36 USCS § 174], the 
position and manner of its display, 
§ 175, respect for the flag, § 176, and 
conduct during hoisting, lowering 
and passing of the flag, § 177. With 
the exception of Alaska and Wyo­

ming, all of the States now have 
statutes prohibiting the burning of 
the flag.1 Most of the state statutes 
are patterned after the Uniform 
Flag Act of 1917, which in § 3 pro­
vides: "No person shall publicly mu­
tilate, deface, defile, defy, .trample 
upon, or by word or act cast con-- 

-tempt upon any such flag, standard, 
color, ensign or shield.” Proceedings 
of National Conference of Commis­
sioners on Uniform State Laws 323- 
324 (1917). Most were passed by the 
States at about the time of World 
War I. Rosenblatt, Flag Desecration 
Statutes: History and Analysis, 1972 
Wash U L Q 193,197.

The American flag, then, through­
out more than 200 years of our his­
tory, has come to be the visible sym­
bol embodying our Nation. It does 
not represent the views of any par­
ticular political party, and it does 
not represent any particular politi­
cal philosophy. The flag is not sim­
ply another "idea” or "point of 
view” competing for recognition in 
the marketplace of ideas. Millions 
and millions of Americans regard it 
with an almost mystical reverence 
regardless of what sort of social, 
political, or philosophical beliefs

J. See Ala Code § 13A-11-12 (1982); Ariz Rev 
Stat Ann § 13-3703 (1978); Ark Code Ann § 6  
51-207 (1987); Cal Mil & Vet Code Ann §614 
(West 1988); Colo Rev Stat § 18-11-204 (1986); 
Conn Gen Stat §53-258a (1985); Del Code 
Ann. Tit 11, §1331 (1987); Fla Stat §256.06 
256.051 (1975); Fla Stat §876.52 (1976); Ga 
Code Ann § 50-3-9 (1986); Haw Rev Stat § 711- 
1107 (1988); Idaho Code § 18-3401 (1987); 111 
Rev Stat, ch 1. flfl 3307, 3351 (1980); Ind Code 
§ 35-15-14 (1986); Iowa Code § 32.1 (1978 and 
Supp 1989); Kan Stat Ann §214114 (1988); 
Ky Rev Stat Ann §525.110 (Michie Supp 
1988); La Rev Stat Ann § 14:116 (West 1986); 
Me Rev Stat Ann, Tit 1, § 254 (1979); Md Ann 
Code, Art 27, § 83 (1988); Mass Gen Laws 
§264, 5 (1980); Mich Comp Laws §750.246 
(1968); Minn Stat § 609.40 (1987); Miss Code 
Ann § 97-7-39 (1973); Mo Rev Stat § 578.095

(Supp 1989); Mont Code Ann § 45-8-215 (1987); 
Neb Rev Stat §26928 (1985); Nev Rev Stat 
§201.290 (1986); NH Rev Stat Ann §646.1 
(1986); NJ -Stat Ann §2C:369 (West 1982); 
NM Stat Ann §362x4 (1984); NY Gen Bus 
Law 136 (McKinney 1988); NC Gen Stat § 14- 
381 (1986); ND Cent Code § 12.14)7-02 (1985); 
Ohio Rev Code Ann §2927.11 (1987); Okia 
Stat, Tit 21, §372 (1983); Ore Rev Stat 
§166.075 (1987); 18 Pa Cons Stat §2102 
(1983); RI Gen Laws § 11-162 (1981); SC Code 
§§ 1617-220, 1617-230 (1985) and Supp 1988; 
SD Codilied Laws §22-9-1 (1988); Tenn Code 
Ann §§39-5-843, 36 6847 (1982); Tex Penal 
Code Ann § 42.09 (1974); Utah Code Ann § 76 
9-601 (1978); Vt Stat Ann, Tit 13, §1903
(1974); Va Code § 18.2488 (1988); Wash Rev 
Code §9.86.030 (1988); W Va Code §61-1-8 
(1989); Wis Stat § 946.05 (1981).

. I r.
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they may have. I cannot agree that 
the First Amendment invalidates 
the Act of Congress, and the laws of 
48 of the 50 States, which make 
criminal the public burning of the 
flag.

More than 80 years ago in Halter 
v Nebraska, 205 US 34, 51 L Ed 696, 
27 S Ct 419 (1907), this Court upheld 
the constitutrmality of a Nebraska 
statute that forbade the use of repre­
sentations of the American flag for 
advertising purposes upon articles of 
merchandise. The Court there said:

'•For that flag every true Ameri­
can has not simply an apprecia­
tion but a deep affection. . . . 
Hence, it has often occurred that 
insults to a flag have been the 
cause of war, and indignities put 
upon it, in the presence of those 
who revere it, have often been 
resented and sometimes punished 
on the spot.” Id., at 41, 51 L Ed 
696, 27 S Ct 419. •
Only two Terms ago, in San Fran­

cisco Arts & Athletics, Inc. v United 
States Olympic Committee, 483 US 
522, 97 L Ed 2d 427, 107 S a  2971 
(1987), the Court held that Congress 
could grant exclusive use of the 
.•Tord "Olympic” to the United States 
Olympic Committee. The Court 
thought that this "restrictiofn] on 
expressive speech properly [was] 
characterized as incidental to the 
primary congressional purpose of en­
couraging and rewarding the 
USOC’s activities.” Id., at 536, 97 L 
Ed 2d 427, 107 S Ct 2971. As the 
Court stated, "when a word [or sym­
bol] acquires value 'as the result of 
organization and the expenditure of 
labor, skill, and money’ by an entity, 
that ent’ty constitutionally may ob­
tain a limited property right in the 
word [or symbol].” Id., at 532, 97 L
370

Ed 2d 427, 107 S Ct 2971, quoting 
International News Service v Associ­
ated Press, 248 US 215, 239, 63 L Ed 
211, 39 S a  68, 2 ALR 293 (1918). 
Surely Congress or the States may 
recognize a similar interest in the 
flag.

But the Court insists that the 
Texas statute prohibiting the public 
burning of the American flag in­
fringes on respondent Johnson’s 
freedom of expression. Such free­
dom, of course, is not absolute. See 
Schenck v Unite'’ States, 249 US 47, 
63 L Ed 470, 3f Ct 247 (191S). In 
Chaplinsky v New Hampshire, 315 
US 568, 86 L Ed 1031, 62 S Ct 766 
(1942), a unanimous Court said:

"Allowing the broadest scope to 
the language and purpose of the 
Fourteenth Amendment, it is well 
understood that the right of free 
speech is not absolute at all times 
and under all circumstances. 
There are certain well-defined and 
narrowly limited classes of speech, 
the prevention and punishment of 
which have never been thought to 
raise any Constitutional problem. 
These include the lewd and ob­
scene, the profane, the libelous, 
and the insulting or 'fighting* 
words—those which by their very 
utterance inflict injury or tend to 
incite an immediate breach of the 
peace. It has been well observed 
that such utterances are no essen­
tial part of any exposition of ideas, 
and are of such slight social value 
as a step to truth that any benefit 
that may be derived from them is 
clearly outweighed by the social 
interest in order and morality.” 
Id., at 571-572, 86 L Ed 1031, 62 S 
Ct 766 (footnotes ommitted).

The Court upheld Chaplinsky’s con­
viction. under a state statute that
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made it unlawful to "address any 
offensive, derisive or annoying word 
to any person who is lawfully in any 
street or other public place.” Id., at 
569, 86 L Ed 1031, 62 S Ct 766. 
Chaplinsky had told a local Marshal, 
"You are a God darnned racketeer” 
and a "damned Fascist and the 
whole government of Rochester are 
Fascists or agents of Fascists.” Ibid.

Here it may equally well be said 
that the public burning of the Amer­
ican flag by Johnson was no essen­
tial part of any exposition of ideas, 
and at the same time it had a ten­
dency to incito a breach of the 
peace. Johnson was free to make 
any verbal denunciation of the flag 
that he wished; indeed, he was free 
to burn the flag in private. He could 
publicly burn other symbols of the 
Government or effigies of political 
leaders. He did lead a march 
through the streets of Dallas, and 
conducted a rally in front of the 
Dallas City Hall. He engaged in a 
"die-in” to protest nuclear weapons. 
He shouted out various slogans dur­
ing the march, including: "Reagan, 
Mondale which will it be? Either one 
means World War IH”; "Ronald 
Reagan, killer of the hour, Perfect 
example of US power”; and "red, 
white and blue, we spit on you, you 
stand for plunder, you will go un-’ 
der.” Brief for Respondent 3. For 
none of these acts was he arrested or 
prosecuted; it was only when he pro­
ceeded to burn publicly an American 
flag stolen from its rightful owner 
that he violated the Texas statute.

The Court could not, and did not, 
say that Chaplinsky’s utterances 
were not expressive phrases—they 
clearly and succinctly conveyed an 
extremely low opinion of the addres­
see. The same may be said of John­
son’s public burning of the flag in

this case; it obviously did convey 
Johnson’s bitter dislike of his coun­
try. But his act, like Chaplinsky’s 
provocative words, conveyed nothing 
that could not have been conveyed 
and was not conveyed just as force­
fully in a dozen different ways. As 
with "fighting words,” so with flag 
burning, for purposes of the First 
Amendment: It is "no essential part 
of any exposition of ideas, and [is] of 
such slight social value as a step to 
truth that any benefit that may be 
derived from [it] is clearly out­
weighed” by the public interest in 
avoiding a probable breach of the 
peace. The highest courts of several 
States have upheld state statutes 
prohibiting the public burning of the 
flag on the grounds that ^  is so 
inherently inflammatory that it may 
cause a breach of public order. See, 
e. g., State v Royal, 113 NH 224, 
229, 305 A2d 676, 680 (1973); State v 
Waterman, 190 NW2d 809, 811-812 
(Iowa 1971); see also State v Mitch­
ell, 32 Ohio App 2d 16, 30, 288 NE2d 
216, 226 (1972).
. The result of the Texas statute is 
obviously to deny one in Johnson’s 
frame of mind one of many means of 
"symbolic speech.” Far from being a 
case of "one picture being worth a 
thousand words,” flag burning is the 
equivalent of an inarticulate grunt 
or roar that, it seems fair to say, is 
most likely to be indulged in not to 
express any particular idea, but to 
antagonize others. Only five years 
ago we said in Los Angeles City 
Counc'l v Taxpayers for Vincent, 
466 Ut, 789, 812, 80 L Ed 2d 772,104 
S Ct 2118 (1984), that "the First 
Amendment does not guarantee the 
right to employ every conceivable 
method of communication at all 
times and in all places.” The Texas 
statute deprived Johnson of only one
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rather inarticulate symbolic form of 
protest—a form of protest that was 
profoundly offensive to many—and 
left him with a full panoply of other 
symbols and every conceivable form 
of verbal expression to express his 
deep disapproval of national policy. 
Thus, in no way can it be said that 
Texas is punishing him because his 
hearers—or any other group of peo­
ple—were profoundly opposed to the 
message that he sought to convey. 
Such opposition is no proper basis 
for restricting speech or expression 
under the First Amendment. It was 
Johnson’s use of this particular sym­
bol, and not the idea that he sought 
to convey by it or by his many other 
expressions, for which he was pun­
ished.

Our prior cases dealing with flag 
desecration statutes have left open 
the question that the Court resolves 
today. In Street v New York, 394 US 
576, 579, 22 L Ed 2d 572, 89 S a  
1354 (1969), the defendant burned a 
flag in the street, shouting "We 
don’t need no damned flag” and, "[i]f 
they let that happen to Meredith we 
don’t need an American flag.” The 
Court ruled that since the defendant 
might have been convicted solely oil 
the basis of his words, the conviction 
could not stand, but it expressly re­
served the question of whether a 
defendant could constitutionally be 
convicted for burning the flag. Id., at 
581, 22 L Ed 2d 572, 89 S a  1354.

Chief Justice Warren, in dissent, 
stated: "I believe that the States and 
Federal Government do have the 
power to protect the flag from acts of 
desecration and disgrace. . . . [I]t is 
difficult for me to imagine that, had 
the Court faced this issue, it would 
have concluded otherwise.” Id., at 
605, 22 L Ed 2d 572, 89 S Ct 1354 
(Warren, C. J., dissenting). Justices
372

Black and Fortas also expressed 
their personal view that a prohibi­
tion on flog burning did not violate 
the Constitution. See id., at 610, 22 
L Ed 2d 572, 89 S Ct 1354 (Black, J., 
dissenting) ("It passes my belief that 
anything in the Federal Constitution 
bars a State from making the delib­
erate burning of the American Flag 
an offense"); id., at 615-617, 22 L Ed 
2d 572, 89 S Ct 1354 (Fortas, J., 
dissenting) ("[TJhe States and the 
Federal Government have the power 
to protect the flag from acts of dese­
cration committed in public. . . . 
[T]he flag is a special kind of person­
ality. Its use is traditionally and 
universally subject to special rules 
and regulation. . . .  A person may 
’own’ a flag, but ownership is subject 
to special burdens and responsibili­
ties. A flag may be property, in a 
sense; but it is property burdened 
with peculiar obligations and restric­
tions. Certainly . . . these special 
conditions are not per se arbitrary 
or beyond governmental power un­
der our Constitution”).

In Spence v Washington, 418 US 
405, 41 L Ed 2d 842, 94 S Ct 2727 
(1974), the Court reversed the con­
viction of a college student who dis­
played the flag with a peace symbol 
affixed to it by means of removable 
black tape from the window of his 
apartment. Unlike the instant case, 
there was no risk of a breach of the 
peace, no one other than the arrest­
ing officers saw the flag, and the 
defendant owned the flag in ques­
tion. The Court concluded that the 
student’s conduct was protected un­
der the First Amendment, because 
"no interest the State may have in 
preserving the physical integrity of a 
privately owned flag was signifi­
cantly impaired on these facts.” Id., 
at 415, 41 L Ed 2d 842, 94 S a  2727.
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The Court was careful to note, how­
ever, that the defendant "was not 
charged under the desecration stat­
ute, nor did he permanently disfig­
ure the flag or destroy it." Ibid.

In another related case Smith v 
Goguen, 415 US 566, 39 L £d 2d 605, 
94 S Ct 1242 (1974), the appellee, 
who wore a small flag on the seat of 
his trousers, was convicted under a 
Massachusetts flag-misuse 
that subjected to criminal 
anyone who "publicly . . 
contemptuously the flag 
United States." Id., at 568-569, 39 L 
Ed 2d 605, 94 S Ct 1242. The Court 
affirmed the lower court’s reversal of 
appellee’s conviction, because the 
phrase "treats contemptuously” v/as 
unconstitutionally broad and vague. 
Id., at 576, 39 L Ed 2d 605, 94 S Ct 
1242. The Court was again careful to 
point out that "[cjertainly nothing 
prevents a legislature from defining 
with substantial specificity what con­
stitutes forbidden treatment of 
United States Al'Ts.” Id., at 581-582, 
39 L Ed 2d 605, 34 S Ct 1242. See 
also id., at 587, 39 L Ed 2d 605, 94 S 
Ct 1242. (White, J., concurring in 
judgment) ("The flag is a national 
property, and the Nation may regu­
late those who would make, imitate, 
sell, possess, or use it. I would not 
question those statutes which pro­
scribe mutilation, defacement, or 
burning of the flag or which other­
wise protect its physical integrity, 
without regard to whether such con­
duct might provoke violence. . . . 
There would seem to be little ques­
tion about the power of Congress to 
forbid the mutilation of the Lincoln 
Memorial. . . . The flag is itself a 
monument, subject to similar protec­
tion”); id., at 591, 39 L Ed 2d 605, 94 
S Ct 12<.2 (Blackmun, J., dissenting) 
("Goguen’s punishment was constitu­

tionally permissible for harming the 
physical integrity of the flag by 
wearing affixed to the seat of his 
pants”). But the Court today will 
have none of this. The uniquely deep 
awe and respect for our flag felt by 
virtually all of us are bundled off 
under the rubric of "designated sym­
bols,” ante at ---- , 105 L Ed 2d
362, that the First Amendment pro­
hibits the government from "estab­
lishing.” But the government has 
not "established” this feeling; 200 
years of history have done that. The 
government is simply recognizing as 
a fact the profound regard for the 
American flag created by that his­
tory when it enacts statutes prohib­
iting the disrespectful public burn­
ing of the flag.

The Court concludes its opinion 
with a regrettably patronizing civics 
lecture, presumably addressed to the 
Members of both Houses of Con­
gress, the members of the 48 state 
legislatures that enacted prohibi­
tions against flag burning, and the 
troops fighting under that flag in 
Vietnam who objected to its being 
burned: "The way to preserve the 
flag’s special role is not to punish 
those who feel differently about 
these matters. It is to persuade them
that they are wrong.” Ante, a t ------
 , 105 L Ed 2d 363. The
Court’s role as the final expositor of 
the Constitution is well established, 
but its role as a platonic guardian 
admonishing those responsible to 
public opinion as if they were truant 
school children has no similar place 
in our system of government. The 
cry of "no taxation without repre­
sentation” ar: mated those who re­
volted against the English Crown to 
found our Nation—the idea that 
those who submitted to government 
should have some say as to what
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kind of laws would be passed. Surely 
one of the high purposes of a demo­
cratic society is to legislate against 
conduct that is regarded as evil and 
profoundly offensive to the majority 
of - people—whether it be murder, 
embezzlement, pollution, or flag 
burning.

Our Constitution wisely places 
limits on powers of legislative major­
ities to act, but the declaration of 
such limits by this Court "is, at all 
times, a question of much delicacy, 
which ought seldom, if ever, to be 
decided in the affirmative, in a 
doubtful case.” Fletcher v Peck, 6 
Cranch 87, 128, 3 L Ed 162 (1810) 
(Marshall, C. J.). Uncritical exten­
sion of constitutional protection to 
the burning of the flag risks the 
frustration of the very purpose for 
which organized governments are 
instituted. The Court decides that 
the American flag is just another 
symbol, about which net only must 
opinions pro and con be tolerated, 
but for which the most minimal pub­
lic respect may not be enjoined.. The 
government may conscript men into 
the Armed Forces where they must 
fight and perhaps die for the flag, 
but the government may not pro­
hibit the public burning of the ban­
ner undei which they fight. I would

2. In holding that the Texas s'-atute as 
applied to Johnson violates the First AmenJ 
ment, the Court does not consider Johnr' 
claims that the statute ia unconstituticu.. 
vague or overbroad. Brief for Respondent %x 
30.1 think those claims are without merit. Iu 
New York State Club Assn. v City of New
York, 487 US , ----- , 101 L Ed 2d 1,108 S
Ct 2225 (1988), we stated that a facial chal­
lenge is only proper under the First Amend­
ment when a statute can never bo applied in 
a permissible manner or when, even if it may 
be validly applied to a particular defendant, it 
is so broad as to reach the protected speech of 
third parties. While Tex Penal Code Ann 
§ 42.09 (1989) "may not satisfy those intent on

uphold the Texas statute as applied 
in this case.1

Justice Stevens, dissenting.
As the Court analyzes this case, it 

presents the question whether the 
State of Texas, or indeed the Federal 
Government, has the power to pro­
hibit the public desecration of the 
American flag. The question is 
unique. In my judgment rules that 
apply to a host of other sy \ols, 
such as state flags, armbands, or 
various privately promoted emblems 
of political or commercial identity, 
are not necessarily controlling. Even 
if flag burning could be considered 
jrst another species of symbolic 
speech under the logical application 
of the rules that the Court has de­
veloped in its interpretation of the 
First Amendment in other contexts, 
this case has an intangible dimen­
sion that makes those rules inappli­
cable.

A country’s flag is a symbol of 
more i o "nationhood and national
unity.” Ante, at ---- , ---- , -----,
 , -----,  , 105 L Ed 2d 355,
357, 358, 359, 362, 363. It also 
signifies the ideas that characterize 
the society that has chosen that em­
blem as well as the special history 
that has animated the growth and
finding .t at any cost, [it is] set out in 
*«nr t the ordinary person exercising 

common sense can sufficiently un- 
and comply with.” CSC v Letter 

v -iero, 413 US 548, 579, 37 L Ed 2d 796, 93 
S Ct 2880 (1973). By defining "desecrate” as 
"deface,” "damage" or otherwise "physically 
mistreat” in a manner that the actor knows 
will "seriously offend” others, §42.09 only 
prohibits flagrant acts of physical abuse and 
destruction of the flag of the sort at issue here 
—soaking a flag with lighter fluid and ignit­
ing it in public—and not any of the examples 
of improper flag etiquette cited in Respon­
dent’s brief.
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power of those ideas. The fleurs-de- 
lis and the tricolor both symbolized 
"nationhood and national unity,” 
but they had vastly different mean­
ings. The message conveyed by some 
flags—the swastika, for example— 
may survive long after it has out­
lived its usefulness as a symbol of 
regimented unity in a particular na­
tion.

So it is with the American flag. It 
is more than a proud symbol of the 
courage, the determination, and the 
gifts of nature that transformed 13 
fledgling Colonies into a world 
power. It is a symbol of freedom, of 
equal opportunity, of religious toler­
ance, and of goodwill for other peo­
ples who share our aspirations. The 
symbol carries its message to dissi­
dents both at home and abroad who 
may have no interest at all in our 
national unity or survival.

The value of the flag as a symbol 
cannot be measured. Even so, I have 
no doubt that the interest in pre­
serving that value for the future is 
both significant and legitimate. Con­
ceivably that value will be enhanced 
by the Court’s conclusion that our 
national commitment to free expres­
sion is so strong that even the 
United States as ultimate guarantor 
oi that freedom is without power to 
prohibit the desecration of its unique 
symbol. But I am unpersuaded. The 
creation of a federal right to post 
bulletin boards and grafliti on ‘.he 
Washington Monument might en­
large the market for free expression, 
but at a cost I would not pay. Simi­
larly, in my considered judgment, 
sanctioning the public desecration of 
the flag will tarnish its value—both 
for those who cherish the ideas for 
which it waves and for those who 
desire to don the robes of martyr­
dom by burning it. That tarnish is

not justified by the trivial burden on 
free expression occasioned by requir­
ing that an available, alternative 
mode of expression—including utter­
ing words critical of the flag, see 
Street v New York, 394 US 576, 22 
L Ed 2d 572, 89 S Ct 1354 (1969)-be 
employed.

It is appropriate to emphasize cer­
tain propositions that are not impli­
cated by this case. The statutorjf 
prohibition of flag desecration does 
not "prescribe what shall be ortho­
dox in politics, nationalism, religion, 
or other matters of opinion or force 
citizens te confess by word or act 
their faith therein.” West Virginia 
Board of Education v Barnette, 319 
US 624, 642, 87 L Ed 1628, 63 S Ct 
1178, 147 ALR 674 (1943). The stat­
ute does not compel any conduct or 
any profession of respect for any 
idea or any symbo'.

Nor does the statute violate "the 
government’s paramount obligation 
of neutrality in its regulation of pro­
tected communication.”, Young v 
American Mini Theatres, Inc. 427‘ 
US 50, 70, 49 L Ed 2d 310, 96 S Ct 
2440 (1976) (plurality opinion). The 
content of reap ''ndent’s message has 
no relevance whatsoever to the case. 
The concept of "desecration” does 
not turn on the substance of the 
message the actor intends to convey, 
but rather on whether those who 
view the act will take serious of­
fense. Accordingly, one intending to 
convey a message of respect for the 
flag by burning it in a public square 
might nonetheless be guilty of dese­
cration if he knows that others—per­
haps simply because they misper- 
ceive the intended message—will be 
seriously offended. Indeed, even if 
the actor knows that all possible 
witnesses will understand that he 
intends to send a message of respect,
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he might still be guilty of desecra­
tion if he also knows that this un­
derstanding does not lessen the of­
fense taken by some of those wit­
nesses. Thus, this is not a case in 
which the fact that "it is the speak­
er's opinion that gives offense" pro­
vides a special "reason for according 
it constitutional protection,” FCC v 
Pacif*ca Foundation, 438 US 726, 
745, 57 L Ed 2d 1073, 98 S Ct 3026 
(1978) plurality opinion). The case 
has nothing to do with "disagreeable
ideas,” see ante, a t  , 105 L Ed 2d
366. It involves disagreeable con­
duct that, in my opinion, diminishes 
the value ok an important national 
asset.

The Court is therefore quite wrong 
in blandly asserting that respondent 
"was prosecuted for his expression of 
dissatisfaction with the policies of 
this country, expression situated at 
the core of our First Amendment
values.” Ante, a t  , 105 L Ed 2d
358. Respondent was prosecuted be­
cause of the method he chose to 
express his dissatisfaction with those 
policies. Had he chosen to spray 
paint—or perhaps convey with a mo­
tion picture projector—his message

of dissatisfaction on the facade of 
the Lincoln Memorial, there would 
be no question about the power of 
the Government to prohibit his 
means of expression. The prohibition 
would be supported by the legiti­
mate interest in preserving the qual­
ity of an important national asset. 
Though the asset at stake in this 
case is intangible, given its unique 
value, the same interest supports a 
prohibition on the desecration of the 
American flag.*

The ideas of liberty and equality 
have been an irresistible force in 
motivating leaders like Patrick 
Henry, Susan B. Anthony, and Abra­
ham Lincoln, schoolteachers like Na­
than Hale and Booker T. Washing­
ton, the Philippine Scouts who 
fought at Bataan, and the soldiers 
who scaled the bluff at Omaha 
Beach. If those ideas are worth fight­
ing for—and our history demon­
strates that they are—it cannot be 
true that the flag that uniquely sym­
bolizes their power is not itself wor­
thy of protection from unnecessary 
desecration.

I respectfully dissent.
•The Court suggests that a prohibition 

against flag desecration ia not content-neutral 
because this form of symbolic speech is only 
used by persons who are critical of the flag or 
the ideas it represents. In making this sugges­
tion the Court does not pause to consider the 
far-reaching consequences of its introduction 
of disparate impact analysis into our First 
Amendment jurisprudence, it  seems obvious 
that a prohibition against the desecration of a 
gravesite is content-neutral even if it denies 
some protesters the right to make a symbolic 
statement by extinguishing the flame in Ar­
lington Cemetery where John F. Kennedy is 
buried while permitting others to salute the

flame by bowing their heads. Few would 
doubt that a protester who extinguishes the 
flame has desecrated the gravesite, regardless 
of whether he prefaces that act with a speech 
explaining that his purpose is to express deep 
admiration or unmitigated scorn for the late 
President, Likewise, few would claim that the 
protester who bows his head has desecrated 
the gravesite, even if he make clear that his 
purpose is to show disrespect. In such a '-ase, 
as in a flag burning case, the prohibition 
against desecration has absolutely nothing to 
do with the content of the message that the 
symbolic speech is intended to convey.
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1972. Act July 11, 1972, P. L. 92-347, § 3(c), 86 Stat. 459, added item 
715.
1973. Act Nov. 3, 1973, P. L. 93-147, § 1(b), 87 Stat. 555, substituted 
item 712 for former item 712, which read: “Misuse of nam es by 
collecting agencies or private detective agencies to indicate Federal 
agency” .
1974. Act June 22, 1974, P. L, 93-318, §8, 88 Stat. 245, added item 
711a.

E m b l e m s , I n s i g n i a  a n d  N a m e s  1 8  U S C S  § 7 0 0

i
§ 700. Desecration of tjie flag of the United States; penalties

(a) Whoever knowingly casts contempt upon any flag of the United States 
Mby publicly mutilating, defacing, defiling, burning, or trampling upon it 
W shall be fined not more than $1,000 or imprisoned for not more than one 

year, or both.
5ff(b) The term “flag of the United States” as used in this section, shall 

include any flag, standard, colors, ensign, or any picture or representation 
^ o f either, or of any part or parts of either, made of any substance or 
^represented on any substance, of any size evidently purporting to be either 

of said flag, standard, colors, or ensign of the United States of America, or 
§?■'* picture or a representation of either, upon which shall be shown the 
j$'.colors, the stars and the stripes, in any number of either thereof, or of any 
spart or parts of either, by which the average person seeing the same 
tfwithout deliberation may believe the same to represent the flag, standards, 
% colors, or ensign of the United States of America.
f t •<
£(c) Nothing in this section shall be construed as indicating an intent on the 
£,part of Congress to deprive any State, territory, possession, or the Com- 
^monwealth of Puerto Rico of jurisdiction over any offense over which it 
|̂ Would have jurisdiction in the absence of this section. CR 
?.(Added July 5, 1968, P. L. 90-381, § 1, 82 Stat. 291.)

CROSS REFEREN CES
f: - Penalty for m utilation or use of flag for advertising purposes, 4 USCS § 3. 
jf: i United States defined, 18 USCS § 5. 
p i  Use of official insignia, 18 USCS § 701.

Use of great seal o f the United States, 18 USCS § 713.

K RESEARCH GUIDE
Annotations:
Constitutionality of statutes, ordinances, or administrative provisions 
prohibiting definance, disrespect, mutilation, or misuse of American 
flag. 22 L Ed 2d 972.
Whnt constitutes violation of flag desecration statutes. 41 ALR3d 502.
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Art. 250 DESECRATION § 250.9
The offensive-utterance aspect of Section 250.S obvious, 

implicates constitutional concerns. On the one hand, it 
could be argued that the state's authority to suppress dis­
ruptive speech ought to be broader than it might otherwise 
be because of the need to balance the actor’s freedom of 
speech against the equally cherished freedoms of those who 
are meeting. The guarantees of free exercise of religion 
and the right to assemble and petition for redress of griev­
ances would be rendered meaningless if outsiders could dis­
rupt and prevent meetings devoted io those purposes.1" On 
the ether hand, it seems exceedingly doubtful that the state 
can prohibit speech in a public place merely because its con­
tent would outrage the sensibilities of persons there assem­
bled. Insofar as this section purports to reach beyond con­
duct that is itself disorderly to punish offensive communica­
tion, its constitutionality must be judged doubtful.10 The 
better course may be to rely on disorderly conduct statutes 
to reach persons who prevent the meeting from going for­
ward and to deal with persons who merely say objectionable 
things by ejection. Perhaps because of doubts as to its con­
stitutionality, only a few states have adoptea provisions de­
rived from this aspect of the Model Code offense.11

§ 2 5 0 .9  Desecration of V.nerated Objects *
A person commits a misdemeanor if he purposely desecrates 

any public monument or structure, or place of worship or burial, 
or if he purposely desecrates the national flag or any other object 
of veneration by the public or a substantial segment thereof in 
any public place. “Desecrate” means defacing, damaging, pol­
luting or otherwise physically mistreating in a way that the actor 
knows will outrage the sensibilities of persons likely to observe 
or discover his action.

™See In  re  Kay. 1 Cal.3d 930, 83 C al.R ptr. 686, 464 P.2d 142 (1970).

16 For a de ta iled  discussion o f  con s titu tio n a l p recedents regarding the pu n ­
ishm ent o f offensive speech, se e  Section  250.2 C om m ent 4 supra.

11 £ . g., Ariz. § 13-2904(3); Colo. § 18-9-108(1); Ky. § 525.150(1); N .J. 
§ 2C:33-8; Ohio § 2917.12(A)(2); Tex. § 42.05(a); U tah  § 76-9-103(1).

*History. P resented to the In s titu te  a s  Section 250.4 of Tentative D raft 
No. 13 and  considered a t the M ay  1961 m eeting. See ALI Proceedings 203 - 
04 (1961). Approved by the In s t i tu te  a t  th e  M ay 1961 meeting. See ALI 
P roceedings 204 (1961). P resen ted  again  to  th e  In stitu te  in the Proposed O f­
ficial D ra f t and  again approved a t  the M ay 1962 m eeting. See ALI P roceed­
ings 226-27 (1962). Detailed com m en tary  w as originally included in T en ta ­
tive D ra ft No. 13 a t 39 (1961).
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§ 250.8 O FFEN SES AGAINST PUBLIC ORDER A rt. 250

Several states have enacted statutes that follow closely 
this aspect of the Model Code offense.11 Colorado altered 
the formulation to proscribe only those acts that signifi­
cantly obstruct or interfere with a meeting.12 Most revi­
sions, however, continue to punish disruption of a meeting 
under disorderly conduct provisions.12

(b) Offensive Utterance. Section 250.8 also applies to 
one who, with purpose to prevent or disrupt a lawful meet­
ing, "makes any utterance, gesture or display designed to 
outrage the sensibilities of the group." The import of this 
provision is best revealed by comparison to Section 250.- 
2(1) (b) of the Model Code, which declares guilty of disor­
derly conduct one who "makes unreasonable noise or offen­
sively coarse utterance, gesture or display, or addresses abu­
sive language to any person present.” In addition to in­
creasing the authorized sanction for disruptive conduct, Sec­
tion 250.8 extends liability to an offensive utterance that 
is not unreasonably loud, especially coarse, or personally 
abusive. Examples might include atheistic speeches to a 
meeting of the devout, anti-Irish taunts to a St. Patrick’s 
Day gathering, or any other statements designed to flout 
the sentiments of a lawful gathering so outrageously as to 
support an inference of a purpose to disrupt. It is impor­
tant to emphasize that not every disturbance or interruption 
is condemned. The actor must have a purpose to prevent or 
obstruct the proceedings. This means that Section 250.8 
would not reach some violations of decorum that have been 
punished under existing statutes—e. g., smoking a cigar and 
wearing one’s hat at a Salvation Army service after a re­
quest to desist.14 In such situations, reliance would be 
placed on the right to eject the unwelcome person, with 
prosecution for assault or disorderly conduct if he resisted.

11 See, e. g., Ind . § 35 -45-1-3 ; Iow a § 723.4; Ky. § 525.150; N.J. § 2C:33-8; 
Ohio § 2917.12; Pa. tit. 18, § 5508; U tah  § 76-9-103; W ash. § 9A.84.030.

12 Colo. § 18-9-108.

12 See, e. g„ A la. § 1 3A -ll-7 (a )(4 ); A riz. § 13-2904(A)(4); A rk. § 41-2908
(l)(d ); Conn. § 53a-182(a)(4); Del. t i t. 11, § 1301(l)(c); Kan. § 21-4101(b); 
N.Y. § 240.20(4); Ore. § 166.025(d); S.D. § 22-13-1(3); Tex. § 42.05.

14 Hull v. S ta ' \  120 Ind. 153, 22 N.E. 117 (1889); c/. H un t v. S ta te , 3 Tex. 
App. 116 (1877) (conviction fo r crack ing  and ea ting  nu ts during relig ious 
services); F ried lander v. S ta te , 7 Tex.A pp. 204 (1879) (laughing, ta lk ing, and  
groan ing  during  relig ious services and  a p rayer). See also Douglass v. B ar­
ber, 18 R.I. 459, 28 A. 805 (1894) (locking school door); W innard  v. S ta te , 30 
S.W. 555 (Tex.Crim.App,1895) (causing dog to  go yelp ing into church).
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Comment f

1. Background. Section 250.9 deals with the purposeful des­
ecration of venerated objects. These include, but are not limited 
to, public monuments, places of worship or burial, and the na­
tional flag. Prior legislation was usually less comprehensive. 
Several jurisdictions had, and still have, laws prohibiting the de­
struction or disturbance of a tomb, monument, or other struc­
ture in a cemetery.1 The bulk of prior legislation, however, 
dealt with flag desecration, and :his is also the area of greatest 
contemporary controversy.

A large number of flag desecration statutes in force at the 
time the Model Code was drafted were based on the Uniform 
Flag Act.2 This proposed legislation was approved by the Na­
tional Conference of Commissioners on Uniform State Laws and 
the American Bar Association in 1917.3 The Commissioners’ 
prefatory note describes the original impetus for flag desecra­
tion laws and the evils at which early legislation was aimed:

Flag legislation arose from the condition of things in 
1896, in which it was found that the American Flag was 
being used for a variety of purposes. During the Presiden­
tial campaign preceding the election of 1896, the flag was 
used as a political emblem by all the political parties. 
Flying from the staff or across the street, party-tickets 
were annexed to it by the several political parties.

In the excitement and anger generated at that time the 
flag so used was torn down and torn in pieces and trampled 
in the dust. These outrages occurred in all sections of the

t  Except where otherwise noted, the abbreviated citation of statutes re­
fers enactments prior to November 1, 1978. However, the subsequently 
enacted New Jersey statute has been included throughout As used in an 
abbreviated citation, the symbol (p) refers to a proposed code for the indi­
cated jurisdiction. A full explanation of all abbreviated citations appears a t 
p. XXXIX supra.

1 Alas. § 11.40.460; Ark. § 41-2916(c); Cal. Health & Safety Code § 8101; 
D.C. § 22-3114; Fla. § 872.02; Idaho § 18-7027; 111. ch. 21, § 15; Kan. § 
21-4115; La. § 14:101; Md. art. 27, § 267; Mass. ch. 272, §§ 73 to 75; Mich. 
§ 750.387; Miss. § 97-29-25; Mo. § 214.110; Nev. §§ 206.190, 452.280; N.M. 
§ 40A-12-3; N.C. §§ 14-148, -150.1; Okla. t i t  21, § 1167; R.I. § 11-20-2; S. 
C. §§ 16-17-590, -600; Tenn. § 39-2101; Va. § 18.2-127; Vt. tit. 13, § 3766; 
Wash. § 68.48.010.

2 9B Uniform Laws Ann. 48-49 (1931).
3 Id.

412



A rt. 250 DESECRATION § 250.9
country. This demonstrated that there was lurking among 
the people a spirit of political excitement in which was lack­
ing a decent respect and reverence for our National emblem. 
At this time also a spirit of commercialism had been ramp­
ant and nothing was sacred, not even the Flag, from uses of 
advertising merchandise.

The American Flag Association was the first to take up 
this matter and it held a meeting in the city of New York, 
July 15th, 1897, which was attended by representatives of 
nearly all the patriotic societies of the United States. Since 
1897 legislation to preserve the flag from desecrating uses 
has been obtained in nearly all of the States.4

Constitutional challenges to these early statutes seem to have 
centered on claims of business interests desiring to make com­
mercial use of a representation of the national flag. A few state . 
courts found flag legislation vulnerable to attack from such 
quarters,® but the Supreme Court cut short this line of objection 
with its 1907 decision in Halter v. Nebraska.« Nebraska had 
convicted a brewer for displaying on his beer bottles a represen­
tation of the flag. He challenged the '-tatute as violative of his 
rights under the fourteenth amendment, but the Court upheld 
the law with only one dissent.7 The Halter decision seemed to 
settle the constitutionality of flag laws, at least as they applied 
to commercial exploitation, and to clear the way for proposal of 
the Uniform Flag Act in 1917.

The Uniform Act has had so substantial an impact on subse­
quent legislation that it warrants rather full treatment. Section 
1 of the Act provides that the statute applies to any “flag, stand­
ard, color, ensign or shield” of the United States or of the state 
of enactment and any “copy, picture or representation thereof.”8 
Sections 2 and 3 then set forth the operative prohibitions:

4 id.
s See, e. g., Ruhstrat v. People, 185 111. 133, 57 N.E 41 (1900); People v. 

Van De Carr, 91 App.Div. 20, 86 N.Y.S. 644. af f d  178 N.Y. 425, 70 N.E. 965 
(1904).

8 205 U.S. 34 (1907).
7 Mr. Justice Peckham dissented without opinion.
8 Section 1 of the Act reads in full as follows:

Definition. The words flag, standard, color, ensign or shield, as used 
in this act, shall include any flag, standard, color, ensign or shield, or 
copy, picture or representation thereof, made of any substance or repre­
sented or produced thereon, and of any size, evidently purporting to be
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§ 2. Desecration. No person shall, in any manner, for 
exhibition or display:

(a) place or cause to be placed any word, figure, 
mark, picture, design, drawing or advertisement of any 
nature upon any flag, standard, color, ensign or shield 
of the United States or of this state, or authorized by 
any law of the United States or of this state; or

(b) expose to public view any such flag, standard, 
color, ensign or shield upon which shall have been 
printed, painted or otherwise produced, or to which 
shall have been attached, appended, affixed or annexed 
any such work, figure, mark, picture, design, drawing 
or advertisement; or

(c) expose to public view for sale, manufacture, or 
otherwise, or to sell, give or have in possession for sale, 
for gift or for use for any purpose, any substance, 
being an article of merchandise, or receptacle, or thing 
for holding or carrying merchandise, upon or to which 
shall have been produced or attached any such flag, 
standard, color, ensign or shield, in order to advertise, 
call attention to, decorate, mark or distinguish such ar­
ticle or substance.

§ 3. Mutilation. No person shall publicly mutilate, de­
face, defile, defy, trample upon, or by word or act cast con­
tempt upon any such flag, standard, color, ensign or shield.

It is worth emphasizing that Section 2 of the Uniform Act is ad­
dressed primarily to commercial misuse but is not expressly limit­
ed to that context and that Section 3 of the Act explicitly covers 
casting contempt on the flag “by word or act.” As is discussed 
more fully in Comment 3 below, these features of the Uniform 
Act may be significant in assessing its constitutionality. 
Whether or not they are constitutional, statutes based on the 
Uniform Act now exist in some 22 American jurisdictions.9

such flag, standard, ensign, or shield of the United States or of this 
state, or copy, picture or representation thereof.

9 Ariz. § 13-3703; Idaho § 18-3401; 111. ch. 56>/4, § 6; Kan. 8 21-4114; 
La. § 14:116; Me. tit. 1, § 253; Md. art. 27, §§ 82. 83; Mich. §§ 750.245, .246; 
Minn. § 609.40; Miss. § 97-7-39; M ont § 94-7-502; N.Y. General Business 
Law § 136; Pa. tit. 18, § 2102; R.I. 5 11-15-2; Tenn. §§ 39-1602,-1603; Utah 
§ 76-9-601; Vt. tit. 13, §§ 1902, 1903; Va. §§ 18.2-487, -488; Wash. §§ 9.86.- 
020, .030; W.Va. § 61-1-8; Wis. §§ 946.05, .06.
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A more recent model for state legislation is the federal flag 

desecration statute. First passed in 1968, the federal law pun­
ishes anyone who ‘knowingly casts contempt upon any flag of 
the United States by publicly mutilating, defacing, defiling, burn­
ing, or trampling upon it . . . 10 This statute is similar to
the Model Code provision in that it requires physical abuse and 
thus stops short of punishing mere verbal profanation. Several 
states have enacted statutes patterned after the federal 
law,11 and two additional states have combined some version of 
the federal statute with Section 2 of the Uniform Act.12

2. The Model Code Formulation. Section 250.9 marks a sig­
nificant departure from prior law. For one thing, it generalizes 
earlier statutes, which typically covered only abuse of the flag 
or defilement of burial markers, into a comprehesive ban 
against desecration of venerated objects. Public monuments or 
structures, places of worship or burial, and the national flag are 
all mentioned expressly, but the list is not exclusive. The sec­
tion also applies to the desecration of "any other object of ven­
eration by the public or a substantial segment thereof.” This 
formulation eliminates undesirable gaps in coverage and extends 
the law to reach defilement of objects, such as items of religious 
practice, that may be venerated only by particular groups. This 
expansive approach of the Model Code has been followed by a 
number of recent revision efforts and proposed codes.13

Another departure from prior law lies in the explicit require­
ment that the desecration be purposeful. Many earlier statutes, 
including the Uniform Act, failed to specify the required state of 
mind. Section 250.9 limits penal liability to the case where the 
actor intends to desecrate and where he is aware that the object 
involved is a public monument or structure, a place of worship 
or burial, the national flag, or other object of veneration.14 Fur-

10 18 U.S.C. § 700.
11 Cal. Military & Veterans Code § 614; Ind. § 35-27-7-1; N.D. § 12.1-07- 

02; S.D. § 22-9-1.
is Utah § 76-9-601; Wash. § 9.86.030.
1 3 See, e. g., Colo. § 18-9-113; Del. tit. 11, § 1331; Haw. § 711-1107; 

Kan. § 21-4111; Ky. § 525.110; N.J. § 2C:33-9; Pa. tit. 18, § 5509; Mass. 
(p) ch. 269, § 9; Mich, (p) § 5555; Vt. (p) § 2.44.5. But see Fla. § 876.52; 
Ga. § 26-2803; Ind. § 34-45-1-4; N.D. § 12.1-07-02; S.D. § 22-9-1.

1 1  Section 2.02(4) supra applies the stated requirement of purpose to all 
material elements of the offense, and Section 2.02(2)(a)(ii) specifies that pur­
pose with respect to an attendant circumstance of the actor’s conduct means 
knowledge.
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thermore, the critical verb “desecrates" is defined to mean con­
duct of a sort "that the actor knows will outrage the sensibilities 
of persons likely to observe or discover his action." This phrase 
qualifies all of the activities of desecration listed in the offense. 
The actor must not only treat a venerated object improperly; he 
must realize that doing so will constitute an affront to a sub­
stantial part of the public. Thus, for example, a person who 
elects to dispose of his flag by burning does not become liable 
for this offense unless he is aware that, given the circumstances, 
his conduct will outrage public sensibilities. Many new revisions 
or proposals follow the Model Code in requiring that the dese­
cration be purposeful or intentional.15

This essential rationale for the offense—to prevent outrage to 
popular sensibilities—is also reflected in the Model Code require­
ment that the desecration be public. This is implicit in the cov­
erage of public monuments or structures and places of worship 
or burial. Where, however, the desecration can be accomplished 
privately, as in the case of the national flag and other venerated 
objects, the prohibition applies only if the act is done "in any 
public place.” Several recently revised codes or proposed codes 
follow the Model Code on this point.18

Finally, Section 250.9 differs markedly from prior flag legisla­
tion. As has been noted in passing, the Model Code offense does 
not cover verbal profanation but requires actual physical abuse. 
This limitation contrasts with the explicit reach of the Uniform 
Flag Act to cover casting contempt "by word or act.” More­
over, the Model Code offense is also unlike both the Uniform Act 
and other early legislation in not prohibiting commercial misuse. 
Whatever may have been true in 1897 or 1917, it is scarcely re­
alistic today to regard commercial exploitation of the national 
emblem or colors as a serious affront to popular sensibilities. 
Indeed, those engaged in business or profit have every incentive 
to avoid antagonizing the public, and presumably they endeavor 
to do so. In any event, if regulation of this sort of activity is to 
be undertaken, it belongs outside the penal code. Several re-

15 See, e. g., Colo. § 18-9-113; Del. tit. 11, § 1331; Kan. § 21-4111; Ky.
§ 525.110; Me. t i t  17A, 5 507; N.J. § 2C:33-9; Pa. tit. 18, § 5509; S.D.
§ 22-9-1; Mass. (p) ch. 269, § 9; Mich, (p) § 5555; Tenn. (p) § 2509; Vt. (p) 
§ 2.44.5. But see Haw. § 35-45-1-4 (knowing); Wash. § 9.86.030 (knowing).

w See, e. g„ Colo. § 18-9-113; Del. tit. 11, § 1331; Fla. § 876.52; Haw.
§ 711-1107; Ind. § 35-45-1-4; Kan. § 21-4111; Ky. § 525.110; Me. tit.
17A, § 507; Minn. § 609.40; Miss. § 97-7-39; N.J. § 2C;33-9; N.D. 5 12.1-
97-02; Pa. tit. 18, §§ 2102, 5509; S.D. § 22-9-1; Wash. § 9.86.030; Mich, (p)
§ 5555; Tenn. (p) § 2509; Vt. (p) § 2.44 5.
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cently revised codes have followed the Model Code in reaching 
only physical abuse.11

3. Constitutional Concerns. Desecration of venerated objects 
will often be undertaken for its communicative impact. Defile­
ment of something that others hold dear is a convenient and viv­
id way of expressing opposition to their beliefs and values. To 
the extent that penal proscription of such activity inhibits such 
expression, it implicates the first amendment guarantee of free­
dom of speech. This problem is not acute where the object dese­
crated actually belongs to the government. Few would argue a 
constitutional right to defile public monuments or to deface pub­
lic buildings. The same holds true where the object involved is 
the property of a private citizen who withholds consent for the 
action taken. No protestor has a constitutional right, for exam­
ple, to mistreat another’s church or place of burial. The diffi­
culty becomes acute, however, where the desecration of a vener­
ated object occurs with the consent of its owner. In such a case, 
the only state interest justifying criminal punishment is directly 
derivative from the communicative aspects of the actor’s con­
duct. Under these circumstances, prohibiting desecration comes 
perilously close to suppressing expression.

The paradigmatic case of this sort is desecration or misuse of 
a flag or representation thereof. Subsequent to promulgation of 
the Model Code in 1962, the Supreme Court has handed down 
three decisions in this area. Taken together, these precedents 
indicate far more doubt about the constitutionality of this sec­
tion than reasonably could have been anticipated at the time of 
its drafting.

Street v. New York18 was decided in 1969. The statute in­
volved permitted punishment for uttering words contemptuous 
of the flag.16 The defendant had publicly burned an American 
flag and stated that “We don’t need no damn flag.” 20 The Court 
reversed the conviction on the ground that it could not tell 
whether liability rested on the act of burning or on verbal ex­
pression. Street made plain that verbal abuse of the flag cou’ 1

11 See, e. g., Colo. § 18-9-113; Del. tit. 11, § 1331; Fla. § 876.52; Haw.
§ 711-1107; Ind. § 35-45-1-4; Kan. § 21^1111; Me. tit. 17A, § 507; N.J.
§ 2C:33-9; S.D. § 22-9-1; Mass. (p) ch. 269, § 9; Mich, (p) § 5555; Tenn.
(p) § 2509; Vt. (p) § 2.44.5.

16 394 U.S. 576 (1969).
N.Y. Gen.Bus.Law § 136.

20 394 U.S. at 579.
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not be punished but did not resolve the constitutional status of 
flag burning or other acts of desecration.

Five years later the Supreme Court decided two additional 
cases on flag abuse. Sm ith v. Goguen31 invalidated a Massachu­
setts law punishing one who "treats contemptuously the flag of 
the United States." 32 The statute had not been sufficiently nar­
rowed by construction, and the Court therefore found it void for 
vagueness. Finally, in Spence v. W ashington33 the Court re­
versed a conviction under a statute based on the Uniform Flag 
Act.24 The defendant had affixed a peace symbol to a United 
States flag in protest against American military activities in 
Cambodia. The Court emphasized that the flag was privately 
owned, that it was displayed on private property, and that the 
protest involved no risk of breach of the peace. On the basis of 
these factors, the Court held that the defendant’s conduct was a 
constitutionally protected form of expression.

Street, Smith, and Spence suggest the invalidity of many cur­
rent statutes on flag desecration. Street marks the unconstitu­
tionality of statutes, such as the Uniform Act, that make it an 
offense "by word or act" to cast contempt on the flag.23 Sm ith  
suggests the invalidity of an additional group of statutes, namely 
those that deal in such vague generalities as "to treat 
contemptuously.” 20 Section 250.9, however, is subject to nei­
ther of these infirmities. Unlike the statute in Street, this sec­
tion expressly requires physical mistreatment, and unlike the 
statute in Smith, it spells out the proscribed conduct with con­
siderable specificity.

The problem with Section 250.9 arises from Spence v. Wash- 
ington. Although that decision is carefully qualified to leave 
unresolved tbe scope of a state’s power to punish unorthodox 
flag use, the Court did hold that desecration of a privately

21415 U.S. 566 (1974).
22 Mass. ch. 264, § 5.
22 418 U.S. 405 (1974).
«  Wash. § 9.86.020.
23 Ark. § 41-2971; 111. ch. 56i/4, § 6; La. § 14:116; Me. tit. 1, § 254; Md.

art. 27. § 83; Mich. § 750.246; Miss. § 97-7-39; N.Y. General Business
Law § 136; Okla. tit. 21, § 372; Tenn. § 39-1603; Vt. tit. 13, § 1903; W.Va.
§ 61-1-8. Several other statutes, although not using this particular language,
seem also to run afoul of the Street decision. See Nev. § 201.290; N.M. §
40A-21-4; Pa. tit. 18, § 2102; R.I. § 11-15-2,

30 See Ariz. § 13-3703; Mass. ch. 264, § 5; Minn. § 609.40; Mont. § 
94-7-502; Wis. § 946.05.
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owned flag on private premises in circumstances not productive 
of breach of the peace is constitutionally protected. At the very 
least, this decision calls into doubt the constitutionality of Sec­
tion 250.9 insofar as it applies to privately owned flags.27 Sub­
sequent decisions in the lower courts have followed Spence in 
treating flag ownership as an important factor in determining 
the scope of first amendment protection.21* Neither the Model 
Code provision nor any statute currently in force makes a dis­
tinction in those terms,29 a fact which suggests that all of these 
laws may be susceptible to constitutionally impermissible appli­
cation.

Indeed, Spence might be taken to indicate the invalidity of all 
laws against desecration of privately owned flags were it not for 
the case of People v. Sutherland.30 The defendants in that case 
were convicted of public flag burning. They appealed their con­
viction, and the Supreme Court vacated and remanded for recon­
sideration in light of Sm ith  and Spence. The state court recon­
sidered and reaffirmed the conviction. Spence was distinguished 
on the ground that it revealed no governmental interest unrelat­
ed to the suppression of expression,31 whereas the record in 
Sutherland supported the government action as appropriate to 
prevent a breach of the peace and to preserve public order.32 
The Supreme Court dismissed the resulting appeal for want of a 
substantial federal question,33 leaving the implication that dese-

27 The Court in Spence explicitly recognized that "the State or National 
Governments constitutionally may forbid anyone from mishandling in any 
manner a flag that is public property." 418 U.S. at 409.

28 E. g., Cline v. Rockingham County Superior Court, 502 F.2d 789, 791 (1st 
Cir. 1974) ("the crucial point is that the flag belonged to him (defendant) 
and not to the government. Thus, as the Supreme Court said in Spence, the 
important interest of protecting public property from misuse is not at issue 
here"); State v. Kool, 212 N.W.2d 518 (Iowa 1973).

29 Some statutes, however, expressly apply both to publicly owned and 
privately owned flags. See, e. g„ Alas. § 11.60.220; Conn. § 53-258a; Mass. 
ch. 264, S 5; Nev. § 201.290.

30 9 Ill.App.3d 824, 292 N.E.2d 746 (1973), vacated and remanded sub. nom. 
Sutherland v. Illinois, 418 U.S. 907 (1974), redecided sub. nom. People v. 
Sutherland, 29 Ill.App.3d 199, 329 N.E.2d 820 (1975), appeal dismissed for  
w ant o f a substantial federal question sub. nom. Sutherland v. Illinois, 425 
U.S. 947 (1976).

31 See United States v. O'Brien, 391 U.S. 367 (1968).

32 29 lll.App.3d at 201, 329 N.E.2d at 821.
33 4 25 U.S. 947 (1976).
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oration of privately owned flags may be punished in at least 
some contexts. The ultimate delineation of what those contexts 
might be awaits further decisions. Meanwhile, the most that 
can be said is that the application of Section 250.9 to flag dese­
cration with the consent of the owner is at best doubtful.31

§ 2 5 0 .1 0  Abuse of Corpse *
Except as authorized by law, a person who treats a corpse in 

a way that he knows would outrage ordinary family sensibilities 
commits a misdemeanor.

i
Comment f

1. Background. The common law regarded indecent treat­
ment of a corpse as an indictable offense.1 It covered such mat­
ters as dissection or other mutilation,2 unauthorized disinter­
ment or removal,3 and sale of a corpse.4 Some crime of this

34 See generally Ely, Flag Desecration: A Case S tudy in the Roles o f C ate­
gorization and Balancing in First Am endm ent Analysis, 88 Harv.L.Rev. 1482
(1975); Note, 50 Wash.L.Rev. 169 (1974).

* History. Presented to the Institute as Section 250.5 of Tentative Draft 
No. 13 and considered a t the May 1961 meeting. See  ALI Proceedings 203- 
04 (1961). Approved by the Institute a t the May 1961 meeting. See ALI 
Proceedings 204 (1961). Presented again to the Institute in the Proposed Of­
ficial Draft and again approved at the May 1962 meeting. See  ALI Proceed­
ings 226-27 (1962). Detailed commentary was originally included in Tenta­
tive Draft No. 13 a t 40 (1961).

t  Except where otherwise noted, the abbreviated citation of statutes re­
fers to enactments prior to November 1, 1978. However, the subsequently 
enacted New Jersey statute has been included throughout. As used in an 
abbreviated citation, the symbol (p) refers to a proposed code for the indi­
cated jurisdiction. A full explanation of all abbreviated citations appears a t 
p. XXXIX supra.

1 Baker v. State, 215 Ark. 851, 223 S.W.2d 809 (1949); State v. Bradbury, 
136 Me. 347, 351, 9 A,2d 657, 659 (1939) (“any disposal of a dead body 
which is contrary to common decency is an offense a t common law"). See 
also R. Perkins, Criminal Law 398-99 (2d ed. 1969).

2 King v. Lynn, 168 Eng.Rep. 350 (1789); Queen v. Price, 12 Q.B.D. 247 
(1884).

3 Regina v. Sharpe, 169 Eng.Rep. 959 (1857); People v. Baumgartner, 135 
Cal. 72, 66 P. 974 (1901); Mills v. Carolina Cemetery Park Corp., 242 N.C. 
20, 86 S.E.2d 893 (1955).

4 See Rex v. Duffin and Marshall, 168 Eng.Rep. 847, 848 n.(b) (1818), 
which discusses Rex v. Giles, in which the court held that disposing of a 
dead human body for gain or profit was an indictable offense.
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Paternal line. A similar line of descent traced 
through the father.

Descent cast. The devolving of really upon the heir on 
the death of his ancestor intestate.
Another name for what was formerly called a "de­

scent which tolls entry." When a person had ac­
quired land by disseisin, abatement, or intrusion, and 
died seised of the land, the descent of it to his heir 
took away or tolled the real owner's right of entry, so 
that he could only recover the land by an action.

Describe. To narrate, express, explain, set forth, relate, 1 
recount, narrate, depict, delineate, portray. Of land, 
to give the metes and bounds.

Description. A delineation or account of a particular 
subject by the recital of its characteristic accidents 
and qualities.

A written enumeration of items composing an es­
tate, or of its condition, or of titles or documents; like 
an inventory, but with more particularity, and with­
out involving the idea of an appraisement.

An exact written account of an article, mechanical 
device, or process which is the subject of an applica­
tion for a patent.

A method of pointing out a particular person by 
referring to his relationship to some other person or 
his character as an officer, trustee, executor, etc.

That part of a conveyance, advertisement of sale, 
etc., which identifies the land or premises intended to 
be affected.

A fair portrayal of the chief features of the pro­
posed law in words of plain meaning, so that it can be 
understood by the persons entitled to vote. Sawyer 
Stores v. Mitchell, 103 Mont. 148, 62 P.2d 342, 348.

That part of affidavit for search warrant describing 
the place to be searched.

For description of criminal suspect, see Lineup.
See also Identification.

Descriptio persons: /dsskripsh(iy)ow parsowniy/. Lat. 
Description of the person. By this is meant a word 
or phrase used merely for the purpose of identifying 
or pointing out the person intended, and not as an 
intimation that the language in connection with 
which it occurs is to apply to him only in the official 
or technical character which might appear to be indi­
cated by the word. Forrester v. Cantley, 227 Mo. 
App. 325, 51 S.W.2d 550, 551.

In wills, it sometimes happens that the word heir is 
used as a descriptio personx. A legacy "to the eldest 
son" of A would be a designation of the person.

Descriptive. Containing a description; serving or aim­
ing to describe; having the quality of representing. 
Sawyer Stores v. Mitchell, 103 Mont. 148, 62 P.2d 
342, 348. See also Identification.

If trademark imparts information directly, it is "de­
scriptive"; if it stands for an idea which requires 
some operation of the imagination connected with the 
goods, it is "suggestive"; the information imparted 
may concern a characteristic, quality or ingredient of 
the product. Union Carbide Corp. v. Ever-Ready, 
Inc., C.A.lll., 531 F.2d 366, 378.

De scutaglo tmbondo /diy skyuwtdyjiyow hobdndow/. 
Writ for having (or to have) escuage or scutage. A 
writ which anciently lay against tenants by knight- 
service, to compel them to serve in the king’s wars or 
send substitutes or to pay escuage; that is a sum of 
money. The same writ lay for one who had already 
served in the king's army, or paid a fine instead, 
against those who held of him by knlght-service, to 
recover his escuage or scutage.

De so bene gerendo /diy sly biyniy jarendow/. 
behaving himself well; for his good behavior.

For

Desecrate. To violate sanctity of, to profane, or to put 
to unworthy use. A person commits a misdemeanor 
if he purposely desecrates any public monument or 
structure, or place of worship or burial, or If he 
purposely desecrates the national flag or any other 
object of veneration by the public or a substantial 
segment thereof in any public place. Offense 
consists of defacing, damaging, polluting or other­
wise physically mistreating in a way that the actor 
knows will outrage the sensibilities of persons likely 
to observe or discover his action. Model Penal Code,
§ 250.9. See also Deface; Defile.

De secta ad molendinum /diy sekta a-d malendanam/. 
Of suit to a mill. An old English writ which lay to" 
compel one to continue his custom (of grinding) at a 
mill. 3 Bl.Comm. 235.

Desegregation. The judicial mandate eliminating color 
of a person as a oasis for disqualification to attend 
the school of his or her choice or to work at place of 
employment of his or her choice. See Brown de­
cision; Discrimination.

Desert. To leave or quit with an intention to cause a 
permanent separation; to forsake utterly; to aban­
don. It is essentially willful in nature.

Desertion. The act by which a person abandons and 
forsakes, without justification, or unauthorized, a sta­
tion or condition of public, social, or family life, 
renouncing its responsibilities and evading its duties. 
A willful abandonment of an employment or duty in 
violation of a legal or moral obligation.

Criminal desertion is a husband’s or wife’s aban­
donment or willful failure without just cause to pro­
vide for the care, protection or support of a spouse 
who is in ill health or necessitous circumstances.

See also Abandonment; Desertion and nonsupport; 
Non-support.
Adoption. As used in statute providing that parental 
consent to adoption is not required when parent has 
wilfully deserted child evinces settled purpose to fore­
go, abandon, or desert all parental duties and paren­
tal rights in child. Moody v. Voorhies, 257 Or. 105, 
475 P.2d 579, 581.
Constructive desertion. That arising where an exist­
ing cohabitation is put an end to by misconduct of 
one of the parties, provided such misconduct is itself 
a ground for divorce. For example, where one 
spouse, by his or her words, conduct, demeanor, and 
attitude produces an intolerable condition which 
forces the other spouse to withdraw from the joint 
habitation to a more peaceful one. West v. West, 264 
Ky. 826, 95 S.W.2d 789. 790.



F l a g  B u r n i n g

T h e  D e b a t e  

I s  R e k i n d l e d

By Rorie Sherman
Nition'ai l..nv Juurnnl Slid Rrpnrtri

IM M ED IATELY after the new federal flag-burning 
law went into effect Oct, 28, the debate over the sanc­
tity of Old Glory vs. free speech rights was reignited.

•  In Washington, D.C., several flag burners were 
arrested Oct. 30 while destroying three flags and 
shouting, "Burn, baby, burn." This first test case of 
The F lag  Protection Law of 1989 is winging its way 
to the U.S. Supreme Court.

•  In Illinois, the state Legislature passed its own 
flag statute and a Cook County Circuit Court judge 
struck down a Chicago ordinance prohibiting flag 
desecration.

•  In Seattle, a crowd cheered when a group of Viet­
nam veterans torched 1,000 American flags. In a sep­
arate incident, F B I  agents watched while a dozen 
University of Washington students also turned flags. 
No arrests were made.

In the Washington, D.C., incident, however, four 
protesters were arrested but charges against one, 
Gregory "Jo ey " Johnson, were dropped. Mr. John­
son’s 1984 arrest for flag burning at the Republican 
National Convention in Dallas led to a case that went 
to the U.S. Supreme Court, which last term over­
turned Texas’ anti-flag defamation law. T e x a s  v .  

J o h n s o n ,  57 U.S.L.W. 4770. The federal flag protection 
law was passed as a result of the political uproar that 
erupted after the high court’s decision.

Under a provision of this new law, the current 
cases against the other three D.C. flag burners will 
go directly to the U.S. Supreme Court.

The legal community is divided over whether the 
C o n t in u e d  o n  p a g e  S3

AP/Wide World Photos
F R E E  SPE E C H ? C hicago a r t is t  ‘D read  Scott’ T y le r w as one of 
four people recen tly  a rre s te d  by  police on th e  s tep s of the  U.S. 
C apito l a f te r  se ttin g  fire  to Old G lory.
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shouting, "B urn, baby, burn ." T h is  f irs t te s t c ase  of 
The F la g  P ro tec tion  L aw  of 1989 is w ing ing  its  w ay  
to the U.S. S uprem e Court.

•  In Illinois, the s ta te  L egislature  passed  its  own 
flag sta tu te  and a  Cook County C ircuit Court judge 
struck  down a Chicago ordinance prohibiting flag 
desecration.

•  In Seattle , a  crow d cheered  w hen a  g roup  of V iet­
nam  v e te ran s  to rched  1,000 A m erican  flags. In  a  sep ­
a ra te  incident, F B I ag en ts  w atch ed  w hile a  dozen 
U niversity  of W ashington s tu d en ts  also  bu rned  flags. 
No a rre s ts  w ere m ade.

In  the W ashington, D.C., inc iden t, how ever, four 
p ro te s te rs  w ere a rre s te d  but c h a rg e s  a g a in s t one, 
G regory  “Joey" Johnson , w ere dropped. M r. Jo h n ­
son 's 1984 a r r e s t  for flag  bu rn ing  a t th e  R epub lican  
N ational C onvention in D allas led to a  case  th a t w ent 
to the U.S. S uprem e C ourt, w hich  la s t te rm  o v e r­
tu rn ed  T ex as ' an ti-flag  d efam ation  law . T e x a s  v. 
Johnson, 57 U.S.L.W. 4770. T he fed e ra l flag  pro tec tion  
law  w as p assed  as  a  re su lt of the  po litica l u p ro a r  th a t 
e rup ted  a fte r  the  h igh  co u rt’s decision.

U nder a  p rov ision  of th is  new  law , the  c u rre n t 
cases a g a in s t the  o th e r th ree  D.C. flag  b u rn e rs  w ill 
go d irec tly  to the  U.S. S uprem e C ourt.

The legal com m unity  is d iv ided over w h e th e r the 
C ontinued on page 33
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J a n d b o o k  o f  
id  T r a n s a c t i o n s

for volunteer legal projects. T heir par- 
tlcipation in the school's brand-new 
pro bono p rog ram  has surprised  the ir 
dean and cheered those concerned tha t 
law studen ts think only of w age-earn­
ing w ays to use the ir education.

While South Carolina isn’t the only 
school grooming pro bono lawyers, its 
program bucks the curious trend of 
using coercion to introduce students to 
volunteer work. Tulane University 
School of Law, which launched its 
mandatory pro bono program in Sep­
tember 1988 (N LJ, 3-14-88), has been 
the model for other efforts, including 
the University of Pennsylvania Law 
School, which began a program this 
year. At least two other schools, Valpa­
raiso University School of Law and 
Florida State University College of 
Law, have approved mandatory pro 
bono programs.

It was word of the Tulane program 
that encouraged South Carolina Dean 
John E. Montgomery to create his own 
plan. But Dean Montgomery, in choos­
ing the optional approach, hoped to 
hitch his students to the state bar’s un­
usually active pro bono program. "Our 
primary motivating factor was to cre­
ate a culture in law school that would 
support what the bar is going to do" in 
its pro bono efforts, he says.

The variety of pro bono projects 
fielded by South Carolina’s p -acticing 
lawyers may be contributing to the 
success of the school’s non-mandatory 
program, says Tulane Dean John Rob­
ert Kramer.

To offset diminishing referrals from 
local sources, Tulane has had to hire 
poverty law practitioners to train and 
supervise students’ pro bono work. 
"We've had to act as intermediaries” to 
create sufficient opportunities for stu­
dents, he says.

In South Carolina, the state's sole 
law school sits within the state capital 
and six blocks from its bar headquar-

rccruit volunteers and cnoose projects. 
He also launched the program among 
first-year students who, although anx­
ious about time management, lack the 
part-time job pressures or general ap­
athy prevalent among their more se­
nior classmates.

Pamela D. Robinson, who directs the 
pro bono program, extols its "Chinese 
menu" of volunteer opportunities suit­
ed to first-year skills, including arbi­
tration work for the Better Business 
Bureau and guardian ad litem service 
for child abuse and neglect cases.

When Hurricane Hugo struck, law­
yers offering free legal advice were 
able to enlist South Carolina student 
volunteers for research on pressing 
property issues. Some students can opt 
out of library work and contribute 
physical labor for Habitat for Human­
ity, the national organization that re­
habilitates housing stock; others can 
contribute title searches for the group. 
Lest students become too enamored of 
their volunteer efforts, they are coun­
seled to spend only three to five hours 
per week on their pro bono tasks.

While the participation of first-year 
law students in non-mandatory legal 
work has been reward enough for 
school officials, South Carolina faculty 
seem even more pleased by a concur­
rent event: the formation of a public 
interest research group at the school. 
Perhaps South Carolina's gentle per­
suasion is creating interest in public 
service work "we might not have oth­
erwise seen," Dean Montgomery says.

S O V IE T  SC H O LA R S. In Jan u ary , 
Em ory University Law School will 
host Prof. Igor Ivanovich Lukashuk of 
the Institute of State and Law of the 
U SSR Academy of Sciences, a scholar 
who will launch the Visiting Professor-
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N e w  F l a g  L a w  T e s t  C a s e  W i n g s  I t s  W a y  t o  C o u r t

C ontinued  f r o m  page 3 
high co u rt w ill find th e  new  fed era l 
s ta tu te  constitu tional. If  found uncon­
stitu tion a l, m o st expect renew ed  ca lls 
for a  con stitu tio n a l am en d m en t b an ­
n ing  flag  burn ing .

W hen considering  th e  flag  law , Con­
g ress  h e a rd  a  g re a t d eal of tes tim ony  
from  leg a l sch o la rs  about w h eth er it 
w as possib le in  the w ake of Jo h n so n  to  
c ra f t a  s ta tu te  th a t does no t v io la te  th e  
F ir s t  A m endm ent.

Prof. W alte r E . D ellinger III  of D uke 
U n iversity  School of L aw  sa y s  the new 
law  com es close to sa tis fy in g  th e  Su­
p rem e  C o u rt’s  req u irem en ts .

A cco rd in g  to  P ro fe sso r  D e llin g e r, 
the  h igh  co u rt ind ica ted  in th e  Johnso n  
decision th a t  it  would app ro ve a law  
th a t p ro tec ts  th e  ph y sica l in teg rity  of 
th e  flag  w hile no t ex am in in g  th e  in ten ­
tions of th e  bu rne rs. T he T exas flag  
law  th a t J o h n so n  s tru ck  dow n m ade it 
a  c rim e to  tak e  actions involving  the  
flag  th a t w ere  offensive to o th ers, a  
defin ition  of w hich  in h eren tly  req u ire s  
a  court to  look a t m otivation .

To the ex ten t th a t th e  fed e ra l law  
throw s a  b lanket ban on flag  burn ing , 
he says, it w ill w ith s tan d  co n stitu tion ­
a l challenge. B ut th e  cou rt m ay  sev e r a  
p rovision m ak in g  it a  c r im e  to “p h y si­
ca lly  defile” the  flag  th a t  the  Senate 
added ju s t before p ass in g  th e  ac t, he 
says. "E ven  [the Johnson]  m a jo rity  
w ould have troub le  sw allow ing  a  p ro ­
vision of th e  s ta tu te  th a t u ses  th e  w ord 
‘defile’. . .[which] seem s to  rem o v e  any 
fig  leaf of n eu tra lity ."

C harles J . Cooper, fo rm e r h ead  of 
th e  office of legal counsel in th e  D e­
p a rtm en t of Ju s tic e  and now  a  p a r tn e r  
in W ashington, D.C.'s M cG uire, Woods, 
B a ttle  & Boothe, d isag rees  w ith  P ro ­
fesso r D ellinger’s reasoning.
C arefu l W ording

A ccording to M r. Cooper, no am oun t 
of carefu l w ord ing  could ev e r h ide the  
in tention  of such  law s — to  pun ish  
those who t r e a t  th e  flag  con tem p tu o u s­
ly — especially  w hen it m a k es  ex cep ­
tions, as the  p re sen t federa l law  does, 
fo r the  "disposal of a  flag  w hen it has

becom e w orn o r soiled.” If  th e  A m eri­
can  people w an t to allow  Boy Scouts to 
b u rn  old flags "w ith  love an d  re sp e c t in 
a  d isposal cerem ony" w hile "p ro h ib it­
ing c h a ra c te rs  like G regory  Johnson  
from  bu rn in g  th e  flag  w ith  contem pt," 
he say s , "a  con stitu tio n a l am en d m en t 
is abso lu tely  necessary ."

But it is unclear, says Professor Del­
linger, how 3uch an amendment would 
mesh with the First Amendment.
Illino is  S ta tu te

W hile debate  con tinues on th e  fe d e r­
a l level, th e re  h as  been m u ch  ado in 
Illinois about local flag -bu rn ing  law s.

T he s ta te  L eg is la tu re  p assed  a  law  
th a t, like the fed e ra l s ta tu te , p ro h ib its  
th e  m u tila tion , defacem ent o r defile­
m e n t of o r tra m p lin g  on the  A m erican  
flag. In  the  hopes of m ak ing  th is  law  
com ply  w ith Jo h n so n , the  Illino is law ­
m a k e rs  tr ied  to  avoid d iscu ssin g  m o ti­
vation  by s tr ik in g  th e  w ords "ca s ts  
con tem p t upon" from  the  lis t of p ro ­
scribed  flag -re la ted  acts.

P o litica l fu ry  in  the  L and of L incoln

o v er th e  lack  of re sp e c t being  show n 
th e  fed e ra l f lag  w as sp a rk ed  by  a  s tu ­
den t ex h ib it of a  flag  on the  floor a t  
C h icago 's School of th e  A rt In s titu te . 
Scott "D read  Scott" T y le r , the  24-year- 
old  a r t is t  responsib le  fo r th e  ex h ib it 
th a t  encouraged  v iew ers  to  w alk  on th e  
flag , is one of th e  th re e  D.C. f lag  b u rn ­
e rs  w hose cases now  w ill go before th e  
U.S. S up rem e C ourt.

B ecause of M r. T y le r’s  co n tro v ers ia l 
exh ib it in  C hicago, he a lso  w as one of 
10 a r t is ts  involved in th e  case  th a t  led 
Cook C ounty C ircu it C ourt Ju d g e  K en­
ne th  G illis on Oct. 31 to  d ec la re  th e  
c ity 's  flag  o rd inance  unco n stitu tio n a l. 
C ity  o f C hicago v . A u b in ,  89 CH 8763.

T he c ity  o rd inance , p a sse d  M arch  31, 
m ade it a  m isd em ean o r to  know ingly  
“m u tila te , deface, defile  o r  defy, t r a m ­
ple, o r c a s t co n tem p t upon  by offensive 
touching  or lay ing  upon th e  g ro u n d  or 
floor" a  U.S. o r fo re ign  flag .

"T h is w ell-m ean t, but f a r  reach in g , 
m e a s u r e . . . i s  i l lu s tra tiv e  of w hy law s 
of th is  n a tu re  m u st be ca re fu lly  co n sid ­
ered ," sa id  Ju d g e  G illis.
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T o r t s

U p d a t e
Iowa L aw  Chosen 
In Strict-Liability Action
IOWA LAW concerning strict liability, 
negligence, and willful and wanton 
conduct and damages applied to an ac­
tion by a Canadian resident injured in 
Canada by n hay baler manufactured 
in Iowa, the U.S. District Court for ihe 
District of Colorado held Oct 10.

In K ozow ay v. M assey-F erguson Inc., 
1989 WL 120366, Jam es Kozoway lost 
both his arms above the elbow in a 
Massey-Ferguson hay baler while he 
was operating the machine on his fam­
ily's farm in Alberta, Canada. Mr. 
Kozoway is, and was at the time of the 
accident, a resident and citizen of the 
Province of Alberta. The hay baler was 
manufactured for the defendant Mas­
sey-Ferguson, a Maryland corpora­
tion, by Vermeer Manufacturing Co., 
an Iowa corporation. It was ordered by 
Massey-Ferguson Industries Ltd., a 
Canadian corporation, and shipped di­
rectly to a Canadian dealership for 
sale in Canada.

Mr. Kozoway argued that either Col­
orado or Iowa law applied, but ex­
pressed no preference between them. 
The defendant, however, contended 
that ‘he law of Alberta was applicable.

to his right arm which, plaintiff al­
leged, was negligently inflicted while 
he was under general anesthesia dur­
ing cardiac surgery.

During the instruction conference, 
Mr. Robnett indicated his intent to ar­
gue an adverse inference regarding 
the failure to testify of two physicians 
identified as experts by the hospital in 
its response to Interrogatories. The 
hospital objected on the ground that 
the testimony was equally available to 
both parties.

The er *t stated that Mr. Robnett 
knew . ,ne existence of the witnesses 
and was aware of the content of their 
testimony, and held that the trial court 
did not err in precluding him from 
making a negative inference during

protect architects and other contrac­
tors who submit plans to the consumer 
and does not shield the manufacturers 
of supplies to builders, the U.S. District 
Court for the District of North Dakota 
held Oct. 17.

In H ebron Public School D istrict v. 
United S ta tes  G yp su m  Co., 1989 WL 
123170, a public school district brought 
suit against United States Gypsum Co. 
charging that some asbestos-contain­
ing ceiling tiles manufactured by Unit­
ed States Gypsum had caused damage.

Hebron, after an eight-day trial, sub­
mitted its case to the jury on five dif­
ferent causes of action. These included: 
negligence, strict tort liability, breach 
of implied warranty of merchantabil­
ity, breach of implied warranty of fit-

■iw.i

Subsequent Call N o Basis 
For Solatium Award
A T E L E P H O N E  call by an admiral to 
a patient's widow informing her that 
the physician who performed surgery 
that caused the patient's death was be­
ing court-martialed in connection with 
the surgery was not an aggravating 
circumstance justifying a solatium 
award in the widow's medical mal­
practice action, the 4th U.S. Circuit 
Court of Appeals held Oct. 23.

In G rubb v. U.S., 1989 WL 124244, the 
widow of a deceased retired military 
officer claimed that her husband died 
as a proximate result of negligence 
during a heart operation performed at 
Bethesda Naval Hospital. She sought a 
solatium award, based on a phone call 
she received from an admiral at the 
hospital informing her that the sur­
geon who performed the operation on 
her husband was being court-mar­
tialed for manslaughter for his death 
and advising her to retain an attorney, 
saying it was "the crudest thing that 
anybody could ever do to somebody."

The high court reasoned that it was 
difficult to understand how Mrs. Grubb 
was so taken aback or shocked bv the
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D e l e g a t e s  a p p r o v e  w i d e  r a n g e  o f  p o l i c i e s
The ABA House of Delegates, 

meeting Aug. 8 and 9 at the Annual 
Meeting in Honolulu, approved 
numerous policy recommendations 
highlighted by a resolution opposing 
a constitutional amendment concern­
ing desecration of the .American flag.

The delegates also deferred action 
on a proposal to create a new system 
for responding in federal courts to 
the litigation that :an arise as a result 
of plane crashes, toxic spills and 
other mass torts.

In addition to House of Delegates 
action, the leadership of the associa­
tion changed as the presidential gavel 
was passed from Robert D. Raven to 
L. Stanley Chauvin Jr. (see article, 
page 5).

Ethics was a major topic of discus­
sion at the meeting. Sen. Warren 0 . 
Rudman (R-N.H.), in his speech to 
the Opening Assembly Aug. 6 , said,

" Wc must return the ethics debate to 
the real issue: staudaids of behavior 
in government service. We must not 
rush to judgment or automatically 
impugn motives and integrity. !t is 
wrong to ruin reputations on techni­
calities."

Richard J. Phelan, special outside 
counsel to the House Committee on 
Standards of Official Conduct, ad­
vised: "We, as lawyers, must keen the 
fire of ethics and integrity alive, not­
withstanding the pressure to grow to 
l.OOO-peisoti law firms, to increase 
profits, to bill 2 ,6 0 0-hour years, and 
the never-ending drive for the best 
and brightest associates and the most

lucrative law business." Phelan, who 
spoke at a prayer breakfast Aug. 6 , 
headed the investigation into the af­
fair* of former House Speaker Jumes 
C. Wrighr Jr.

Legislative resolutions approved by 
the House of Delegates include the 
following-

Admlnlwtratlve Law
J u d ic ia l  R e v ie w . This resolution 

from ’he Section of Administrative 
Law and Regulatory Practice recom­
mends an amendment to Section 703 
oi the Administrative Procedures Act 
to simplify the forms of proceeding

see “Annual Meeting," page 4

ABA cites constitutional grounds 
in opposing flag-desecration bills

L. Stanley Chauvin Jr.

The A BA will oppose Congres­
sional efforts this month to criminal­
ize (he desecration or the American 
flag, either through enactment of fed­
eral legislation or by adoption of a 
constitutional amendment to allow 
the federal government and the states 
to make desecration of the flag a 
crime.

Both House and Senate are ex 
pected to consider flag protection 
measures after members return Sept. 
6 from their August recess.

The push for such legislation is in 
response to ;he June 21 U.S. Su­
preme Court ruling in T e x a s v.

J o h n s o n , in which a Texas statute 
was ruled unconstitutional because it 
violated th>. First Amendment right 
to freedom of expression.

The statute defined the following as 
a misdemeanor: to intentionally or 
knowingly desecrate, among other 
tilings, a state or national flag in a way 
"that the actor knows will seriously of­
fend one or more persons likely to 
observe or discover liis action," 

During the 1984 Republican Na­
tional Convention in Dallas, Gregory 
Lee Johnson, a demonstrator against 
Reagan Administration policies and

tee "Congress," page 6
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C o n g r e s s  p l a n s  a c t i o n  o n  f l a g  p r o t e c t i o n
from  p a s t I
certain corporations’ nuclear arms ac­
tivities, burned an American Hag and 
was arrested and convicted on a mis­
demeanor charge. The state asserted 
two interests in supporting conviction; 
preventing breaches of the pence by 
those seriously offended by such con­
duct, and preserving the flag as a sym­
bol of nationhood and unity.

However, the Supreme Court con­
curred with the Texas Court of 
Criminal Appeals that no breach of 
peace occurred or was even threatened. 
The court also held that a “bedrock 
principle" underlying the First 
Amendment is that the government 
may not prohibit the expression of an 
idea simply because society finds the 
idea itself offensive and disagreeable. 
The justices further held that the 
government could not require that 
“designated symbols be used to

Annual Meeting
from past 5

Labor Law
U n e m p lo y m e n t  C o m p e n s a tio n . A 

Section of Labor and Employment 
Law resolution approved by the 
delegates recommends the establish 
mcnt of an experimental project to 
determine whether improved access to 
justice can be established in the 
unemployment compensation system.

M ix e d  C a ses . Another approved 
recommendation from the section 
urges Congress to amend Title 5, Sec­
tion 7 7 0 2 of the Equal Employment 
Opportunity Act to provide for more 
timely processing of mixed cases in ­
volving the Equal Employment Op 
portunity Commission and the Merit 
Systems Protection Board.

Military Law
M il i ta r y  J u d g e s . The delegates ac­

cepted a resolution from the Standing 
Committee on Military Law recom­
mending that Article 67 of the Un i­
form Code of Military Justice b1* 
amended to provide that a judge of 
the U.S. Court of Militaiy Appeals 
who is not reappointed to the court 
shall become a senior judge except 
v.’here there is cause for his non­
appointment The resolution also 
calls for an effective system for utilis­
ing senior Judges of the court. ■

communicate a limited set of 
messages."

Congressional reaction to the 
Supreme Court decision was swift. 
Moic than 50 proposals were intro­
duced to either amend the Constitu­
tion or enact federal legislation 
making fhg desecration a crime.

In the House, the Judiciary Com­
mittee approved U p.. 2 9 7g, 3 biil 
sponsored by committee Chairman 
Jack Brooks (D-Tcxas). The bill, ex­
pected to reach me House- floui this 
month, would amend IS U.S.C. 7 0 0 , 
which currently .states that »i is a 
crime to caru contempt upon the U S. 
flag. According to Brocks, H.P.. 
2 9 7 8 would protect the physical in ­
tegrity of *!ie Hag in all circumstances 
regardless of the motive ot political 
message of the actor.

H.R. 29 78 provides that "whoever 
knowingly mutilates, defaces, bums, 
or tramples upon any flag of the 
United .states sh3 ll be l ined .. .or im­
prisoned for not more than one year,

The Financial Institutions Reform, 
Recovery and Enforcement Act, 
signed into law Aug 9 , permits 
specified government personnel to 
obtain grand ju iy information con 
eerning banking law violations.

Specifically, the measure, Public 
Law 101-73 (H.R. 1278), permits dis­
closure for use in investigating and 
litigating bank fraud cases in two 
context?; to financial institution reg­
ulatory agency personnel upon 3 
showing of "substantial need” and 
pursuant to a court order; and to 
Justice Department civil attorneys 
without court order.

As introduced, both House and 
Senate versions of the banking bill 
contained provisions to permit 
government personnel meeting a 
"substantial need" test to be grant- d 
access to grand jury material relating 
to "any matter within the jurisdiction 
of such department or agency,’'

The ABA had opposed ihe grand 
jury secrecy provision as first pro­
posed because it would have made 
"grand jury rtcordj automatically

or both."
In approving the bill, the commit 

tee b/passtd attempts for a Coustitu 
(ional amendment on the matter, an 
kVa promoted by the Bush Admin- 
iteration and expected to be brought 
up again on the House floor.

Meanwhile, the Senate Judiciary 
Committee is holding a series of hear • 
ings on the issue. Earlier, language of 
« bill introduced by Senate Minority 
Leader Robert J. Dole (R Kan.) was 
approved as part of 5 . 5 , child-care 
legislation passed by the Senate June 
2 3 . Dole’s proposal would strike the 
wording in current law that makes 
desecration of the flag ii .ml only 
when committed by someone who 
"casts contempt" on the flag.

The ABA believes that attempts to 
amend (he Constitution are "an un­
warranted infringement on freedom 
of speech and expression and a 
dangerous precedent for the future," 
and attempts at federal legislation are 
‘‘riot only futile but irresponsible.’’ B8

and routinely available throughout 
the government for any civil litigative 
and investigative purposes."

The House bill, however, was 
modified after Rep. Charles E. 
Schumei (D-N.Y.) authored com­
promise language to limit disclosure 
to bank fraud cases and maintain the 
then existing requirement for court 
approval based on a showing of "par­
ticularized need,” a higher standard 
than the adopted "substantial need."

Under the "substantial need” test, 
the cuurt could consider the burden 
on the government in duplicating the 
grand jury investigation, a factor not 
considered under the "particularized 
need” standard. However, review 
under the "substantial need” standard 
would require a greater showing than 
mere convenience to the government.

In reconciling the differences be­
tween the two versions, the confer­
ence committee adopted the House 
language limiting the disclosure to 
bank fraud cases but lowering the 
standard for court approval to “sub­
stantial need.” Bl

S&L bailout law  perm its lim ited
d isc lo su re  o f grand Jury m ater ia ls
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HOUSE JOINT RESOLUTION N
July 13, 1989, Introduced by Rers. London, Emmons, DeMars, Varga,

Si kkerna, Middaugh, Nye, War trier, Stopczynski, Runco, Giese, Martin, Rocca, 
Pridnia, Bender, Camp, Rankes, Randall, Stacey, Delange, Gnodtke, Jaye, 
Weeks, Maynard, Bartivik and Owen and referred to the Committee on House 
Oversight

A joint resolution ratifying the proposed amendment to the 

constitution of the United States relating to the physical dese­

cration of the Flag of the United States.

Resolved by the Senate and the House of Representatives of 

the 3 tate oC Michiqa_n, That whereas the one hundred and first 

Congress of the United States of America, at its session, in both 

houses, by a constitutional majority of tvo^thirds of both houses 

has made the following proposition to amend the constitution of 

the United States:

1 " JO IN T  RESOLUT ION

2 Whereas the Flag of the United States of America is a

3 national symbol of such stature that it must be kept inviolate;

Whereas the physical desecration of the Flag should not be

5 considered constitutionally protected speech; and

034 I 5'89 TVD
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1 Whereas physical desecration may include, but is not limited

2 to, such acts as burning, mutilating, defacing, defiling or

3 trampling on the Flag, or displaying the Flag in a contemptuous

4 manner: Now, therefore, be it

5 Resolved by the Senate and House of Representatives of the

6 United States of America in Congrass assembled (two-thirds of

7 each Hou3e concurring therein), That the following article is

8 proposed as an amendment to the Constitution of the United

9 States, which shall be valid to all intents and purposes as part 

10 of the Constitution when ratified hy the legislatures of

It three-fourths of the several States within seven years after the

12 date of its submission for ratification:

13 "ARTICLE

14 "The Congress and the states 3hail have power to prohibit

15 the physical desecration of the Flag of the United States."".

16 Therefore, in the name of, and on behalf of, the people of

17 the state of Michigan, we ratify, approve, and assent to the pco-

18 posed amendment to the constitution of the United States.

19 Resolved further, That certified copies of this joint reso-

20 lution be transmitted by the governor of the state of Michigan,

21 co the president of the United States, the archivist of the

22 United States, the president of the Senate of the United States,

23 and the speaker of the House of Representatives of the United

24 States.

2
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HOUSE JOINT RESOLUTION M
July 13, 1989. Introduced by Reps. Owen, DeMars, Scott and 

Maynard and referred to the Committee on House Oversight.

A joint resolution proposing an amendment to the state con­

stitution of 1963/ by adding section 9 to article III, to pro­

hibit the physical desecration of the flag of the United States.

Resolved by the Senate and House of Representatives of the 

state of Michigan, That the following amendment to the state con­

stitution of 1963, to prohibit tne physical desecration of the 

flag of the United States, <3 proposed, agreed to, and submitted 

to the people of the statet

1 ARTICLE III

2 SEC. 9. A PERSON SHALL NOT PHYSICALLY DESECRATE THE FLAG OF

3 THE UNITED STATES. THE LEGISLATURE SHALL PROVIDE BY LAW FOR THE

4 IMPLEMENTATION OF THIS SECTION.

5 Resolved further, That the foregoing amendment shall be

6 submitted to the people of the state at the next general election

7 in t h e  manner provided by law.
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1 Whereas physical desecration .nay include, but i.s not limited '

2 to, such acts as burning, mutilating, defacing, defiling or

3 trampling on the Flag, or displaying thu Flag l.n a contemptuous

4 manner: Now, therefore, be it* !•f
5 .Resolved by the Senate and House of Representatives of the 

(6 United £tate3 of America in Congress ŝseipbl.ed (two-thirds of

7 ,|?.f»ch HoyS.e concurring ,tber,ei,n) , Tba,t the following article is

8 proposed as an amendment to the Constitution of the United

$ States, whjich shall be valid ,to all intents and purposes as part 

•10 of the Conati.tution when ratified by the legislatures of
j . •• I •

11 three-fourths of the several States within seven years after the

12 date of its submission for ratification;

13 "ARTICLE

1 4 "The Congress and the states shall have power to prohibit

15 the physical desecration of the Flag of the United States."".

16 Therefore, in the name of, and on behalf of, the people of

17 the state of Michigan, we ratify, approve, and assent to the pro-

18 posed amendment to tbe constitution of the United States.

19 Resolved further, That certified copies of this joint reso-

20 lution be transmitted by the governor of the state of Michigan,

2} to the president of the United States, the archivist of the

22 United States, the president of the Senate of the United States,

23 and the speaker of the House of Representatives of the United

24 States.



messages."

Congieaskmal reaction to the 
Supreme Court decision was swift. 
More than 50 ptoposals were intro­
duced to either amend tee Constitu­
tion or enact federal legislation 
making (Jan; desecration o cjiine.

In the House, the Judiciary Com­
mittee approved H R. 2 9 7 8 , a bill 
sponsored by committee* Chairman 
Jack Brooks (PTexas) The bill, ex- 
peeled to reach the House Boor this 
month, would amend 18 U.S.C. 7 0 0 , 
which currently states ihat ii is a 
crime to cast contempt upon the U.S. 
flag. According to Brooks. H.R. 
29 7 8 would protect the physical i> 
tegrity o ld ie  flap, in all circumstance? 
regardless of the motive ot- political 
message of the actor.

H.R. 2 9 7 8  provide".ihat “whoever 
knowingly mutilates, defaces, burns, 
or tramples upon any fiag of me 
United States shall be f ined .. .cr im­
prisoned for not ntosc than one year,

In approving the bill, the commit­
tee bypassed attempts for a Constitu- 
tional amendment on the matter, an 
idea promoted by the Dush Admin­
istration and expected to be brought 
up again on the House Boor.

Meanwhile, the Senate Judiciary 
Committee is holding a series of hear­
ings on the issue, Earlier, language of 
a bi'l introduced by Senate Minority 
Leader Robert J. Dole (R-Kan.) was 
app*oved as part of S. 5 , child-care 
legislation passed by the Senate June 
2 3 . Dole's proposal would strike the 
wording in current law that makes 
desecration of the Hag illegal only 
when committed by someone who 
“casts contempt" on the flng.

The ABA believes that attempts to 
amend the Constitution are "an un ­
warranted infringement on freedom 
of speech and expression and a 
dangerous precedent for the future," 
and attempts at federal legislation are 
"not only futile but irresponsible."®

C o n g r e s s  p l a n s  a c t i o n  o n  f i a g  p r o t e c t i o n
from pagr I communicate a limited set of or both."
certain corporations’ nuclear arms ac­
tivities, burned an American fiag and 
was arrested and convicted on a mis­
demeanor charge. The state asserted 
two interests in supporting conviction: 
preventing breaches of the peace by 
those seriously offended by such con­
duct, and preserving the flag as a sym­
bol of nationhood and unity.

However, the Supreme Couri con­
curred with the Texas Court of 
Criminal Appeals that no breach of 
peace occurred or was even threatened,
The court also held that a "bedrock 
principle" underlying tfs First 
Amendment is that the government 
may not prohibit the expression of an 
idea simply because society finds the 
idea itself offensive and disagreeable.
The justices further held that the 
government could not requi.e that 
"designated symbols be used to

Annual Meeting
from pâ t S

Labor Law
U n e m p lo y m e n t  C o m p e n s a tio n . A 

Section of Labor and Employment 
Law resolution approved by the 
delegates recommends the establish­
ment of an experimental project to 
determine whether imptoved access to 
justice can be established in the 
unemployment v mensation system.

M ix e d  C a se s . .T.vilter approved 
recommendation from the section 
urges Congress to amend 7 itle 5 , Sec­
tion 77 02 of the Equal Employment 
Opportunity Act to provide for more 
timely processing of mixed cases in ­
volving the Equal Employment Op­
portunity Commission and the Merit 
Systems Protection Board,

Military Law
M il i ta r y  J u d g e s . The delegates ac­

cepted a resolution from the Standing 
Committee ot. Military Law recom­
mending that Article 67 of the Un i­
form Code of Military Justice be 
amended to provide that a judge of 
the U.S. Court of Military Appeals 
who is not reappointed to the court 
shall become a senior judge except 
where there is cause for his non- 
appointment. The resolution also 
calls for an effective system for utiliz­
ing senior judges of the court. H

S&L bailout law  perm its lim ited 
d isc lo su re  of grand jury m a te r ia ls

Tii<* Financial Institutions Reform, 
Recovery and Enforcement Act. 
signed into law Aug. 9 , permits 
specified government personnel to 
obtain grand jury information con­
cerning banking law violations

Specifically, the measure, Public 
Law 103-73 (H.R. 1278). permits dis­
closure for use in investigating and 
litigating bank fraud cases in two 
contexts; to financial institution reg­
ulatory agency personnel upon :» 
showing of "substantial need" and 
pursuant to a court order; and to 
Justice Department civil cttorneys 
without court order.

As introduced, both House and 
Senate versions of the banking bill 
contained provisions to permit 
government personnel meeting a 
"substantial need" test tc be granted 
access to grand jury material relating 
to "any matter within the jurisdiction 
o* such department or agency."

The ABA had opposed the grand 
jury secrecy provision as first pro­
posed because it would have made 
"grand jury records automatically

and routinely available throughout 
the government for any civil litigative 
and investigative purposes."

The House bill, however, was 
modified after Rep. Charles E. 
Schumer (D-N.Y.) authored com­
promise language to limit disclosure 
to bank fraud cases and maintain the 
then existing requirement for court 
approval based on a showing of "par­
ticularized need," a higher standard 
than the adopted "substantial need."

Under the "substantia! need" test, 
the court could consider the burden 
on the government in duplicating the 
grand jury investigation, a factor not 
considered under the "particularized 
need" standard. However, review 
under the "substantial need" standard 
would require n greater showing than 
mere convenience to the government.

!r, reconciling the differences be­
tween the two versions, the confer­
ence committee adopted the House 
language limiting the disclosure to 
bank fraud cases but lowering the 
standard for court approval to "sub­
stantia! need." M

Sbtm WdcT:cl G657 *92 Ndi

f i

d30N3C ISDNiWOdd



HdlUvan iUat he doesn't

<,ee protecting »>ie **8®. p ir3i aymbol aa contrary to the F irst
Â r K ‘w “ r«iti> «* ts*
m-eme) court’s decision As far a* I constitutional smendment^
seems to mo It’s worth undwtaK 
HStem ' H.l. Jansen. D-Jack-

r r g p gfiac desecration law nao

p u t  the law on the hooks. ™

T h e  D e n v i

Law fails to protect flaginWyo.
By Ttw AMOoUWd Prti«

CHEYENNE — An apparent 
legislative oversight In tne early 
lMOa made Wyoming one of just 
two states where burning the U.S. 
flag la not Illegal, and Gov. Mike 
Sullivan and the legislature would 
liie  to right that omlasion.

The concern come* at a time 
when free-speech advocates are 
opposing President Bush’s sugges­
tion to amend the U.S. Constitution 
to protect the flag.

Bush’* proposal followed the re­
cent V.S. Supreme Court ruling 
that burning tbe flag is a constitu­
tionally protected form of political 
protest.

Wyoming once hed a law ban­
ning desecration of the flag that 
carried a fine of up to (250 and’a 
poMlble prison sentence of one 
year. However, during recodJflca- 
tion of the state’s criminal code in 
I982 the statute was dropped, 
leaving Wyoming and Alaska as 
the only states where It ’s legal to 
burn the U.S. flag.

"Somehow or another they 
I didn’t Include in our offenses . . .  

the desecration of the flag section 
that was there," said Assistant At­
torney General Hugh Kenny.

In 1983, according to Kenny, the , 
state adopted the U.S. Flag Code, 
hut It doesn’t carry any crim ina l1 
penalties for desecration, 

j Ironically, the lawyer said, the 
; state code s till contains language 

"that says any desecration of the 
1 state flag Is treated the same way 
! we treat desecration of the U.S.
' flag, but the statute that It was re- 
' ferrlng to apparently got drop- 
' ped."

Sullivan learned of Wyoming’s 
’ standing from a recent newspaper 

article, and was surprised.
" I had not known it before hav­

ing seeing that artic le , and It 
seems to be something we should | 
correct."

M - n
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money," soul (ho piosecti 
li Smith, "It (JuoArt't m atter 
•or how well known you .ire 
can 't Jo  tlt.it to the Ami r-

'A SnJ Time'

llglous lenders expressed 
<r the spectacle surround- 
kkur and the messages It

's a sad time /or till of us 111- 
iristl.m work," stud Anhui 
executive director of the 

I Council on Financial Ac- 
'•'All Christian orgflnira- 

been hull by this In some

verdict was Announced, the 
Ived Around whether Judge 
ild send Mr Biikkcr tc

ler, a second prosecutor in 
■dined to comment on Mr. 
nishmcni, other than to say 
eratlon Is app 'opilate to

■tter. whose nickname Is 
Bob,”  Is known for his 

nces, and there Is wide- 
ulatlon Mr. Bakker could 
ty Jail term.
.Iter's supporters, who 
row In numbers during the 
•. 24-day trial, expressd out- 
verdict. But they said Mr. 
d survive his oreal. 
t't have Jesus, he could not 
id Ben Martin, n lonetime 
mployee of the Bakkers'. 
lost his Christianity. He's 
Lord than he 's ever been, 
compassionate. He even 

secutors. He's praying for

T am m y F aye  DoUker broke in to  a hym n ou tside the Federal cou rthouse  in C harlo tte , N.C,. a fter th e  convic­
tion of her huobar.d. W ith  h e r w as M r. B ik k  rr 'a  lawyer, Citorgc- T . Davie.

Years Of Tumult

:t capped two ar,d a half 
lull in the world of televi 
Ism that began when Mr. 
tncd from his ministry on 
87, a fter revelations about 
I encounter with a former 
etary, Jessica Hahn, and 
ministry money to buy her

was sex that began the 
i money that was at ilf 
the furor was a reflection 

:rs’ taste for luxury, but< 
I the frantic battle fordol 
e world of television ew.n

lakker acknowledged tin 
ldmlli when he testified, 
ever get away from the 
. yon have to raise funds 
veek, the next month, the

built a H80 million em 
uded a 2,300-arre Chris- 
irk  and resort, Heritage 
ort Mill, S.C., and the 
s t  satellite network de- 
•ely to religious program- 
tax in 1986 it took in 8129

S e n a t e  V o t e s  t o  O u t l a w  F l a g  B u r n i n g

By ROBIN TONERSprfliHo Tur b** \7>.'* rtrnri
WASHINGTON, Oct. 5 -  The S-mate 

today approved legislation Intendml to 
outlaw (lag burnmg and other forms of
(lag defacement, setting the stage, for a 
battle later this month over a proposed 
conshtuilonol amendment to accom­
plish the sam e purpose.

Many Democrats hope the legisla­
tion, approved by a vole of 9i to 9, will 
take (he edge off the drive for an 
amendment barring flag burning, 
which critics say would Involve need­
less tinkering with '.lie Bill of Rights. 
Such an amendment hos (he hocking of 
President Bush, the Republican leader­
ship in Congress, und many rcnk-anii- 
RJe Democrats. i f ) '

'  The White House hax'glver no liidrea-^ 
tlan that it will veto Hie leg'Slodor,. hu f 
has repeatedly reaffirm ed its preferj 

^ence for an amendment.

Seme Adjustments A re Mfl-Jo

The House has already passed a ver­
sion of the bill and Is soon expected to 
give final approval to the legislation 
passed by the Senate, widen made 
some adjustments to the House bill.

The legislation Is Iniendcd to circum ­
vent a Supreme Gatiri ruling in Juno 
tba, Rag burning Is a protected expres­
sion ol free speech,

To satisfy the First Amendment con­
cerns of the Court, an effort wa3 made 
to confine the legislation tc the act of 
flag burning rather than tho political 
message of the burners.

Stage is set for a 
battle over 
amending the 
Constitution.

Many supporters ot a constitution.il 
amendment say ihat ihe effort is 
doomed to failure and 'hot the measure 
w||l rut pass muster with the suprem e 
Court

Two Parts Are Killed 

Democratic leaders tried today to 
boot back two efforts by Republicans 

>lo amend II,c measure with language 
that some Democrats feured would 
raise .•unituutionul problems. One ef- 
/oit involved a prohibition on "physi­
cally defilm g' the flag. An aitempi to 
kill h u t part ot the hill failed by a vote 
of 31 to C3, with several Democrats 
switching melr votes when It was clear 
that the amendment would survive,
Tne Dtmorr-Mlc leadership, led by 

Sengtoi Jose?1 1. Biden Jr.. chairman 
of the Senme Judiciary Committee, 
succeeded In hiding the other amend­
ment. That measure, proposed by 
Senator Bob Doie, the Republican lead­
er, would hove stipulated (hat the legis­
lat'd* ban public acts cl flag desecra­
tion. It was killed by o vote of 53 to 47. /  

A measure asking Jor n constutu - 
tloi\ar?.nTfiidmehT io outlaw flag burn-

- t

in g js  expected to come to the Senate 
floor the week of_Qcl. 1C;, .approval" 
would require the support of.twothffds 
of the^ s e n a to rs jre s e n f  and ’voting. 
Demdcfals who oppose the measure ■ 
are now conducting a head count to 
measure iheir forces. "

The Way the Forties Split 

The nine senators voting against the ' 
m easure today fell Into iwo categories. 
Six of them support neither t  s ta tu te . 
nor a constitutional amendment: two 
Republicans, John H. Chafee of Rhode- 
Islond and Gordon Humphrey of New 
Hampshire, and four Democrats, Ed-' 
ward M. Kennedy of Massachusetts, 
Bob Kerrey of Nebraska, Howard Met- 
•ronbaum o( Ohio and Daniel Patrick 
Moynihan of New York 

Th.ree other Senators, all Republi­
cans. voted against the legislation and 
voiced a preference (or a constitutional 
amendment: Mr. Oole. Charles E. 
Grassloy of (owa and Orrin G Hatch of 
Utah. Many senators who voted for the 
legislation have indicated they also 
support an amendment.

the Senate spent a day and 3 half on 
'.he flag-burmr.g measure this week, 
even as it struggled with an array  of, 
budget and other legislation piling up. 
George J. Mitchell, the Senate Majority 
lead e r, told reporters today that he 

regretted”  that the Senate spent so 
much time on the flag measure this 
week but said It was out of his control.

Malf Subscriptions: 800-631-2500
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T R E A S O N  A M )  D I S L O Y A L  A C T S  K.S. M:1!G
Oh. I N o te  1

(JJ) Expose to public view any fktp, upon which Inis hern printed or 
oUiervyi.se produced, or to which ssliall have Iwcn alUichcil any such word, 
mark, tlcsifin, or advertisement; or

CO Expose l.o public view, or have in possession for sale or any other 
purpose, any article of merchandise, or thinjj for lio)din|; or carrying 
merchandise, upon or to which shall have hecn produced or attached any 
fla/;, in order to advertise, call attention to or decorate such article, or

(4) Publicly mu Li hi Le, defile, or by wor<l or act cast contempt ii|>oii any 
flaj'.

The word ‘‘flat:'' as used herein shall mean any duly authorized flat;, 
shield, standard, color or ensij'n of Uie United Slates, the Stale of 
J.oviisiana, or the Confederate States of America, or any copy thereof.

Whoever commits tbe crime ol flap, desecration shall be fined not inori^ 
Hum one hundred dullms, or imprisoned' for not more than ninety tJaysd 
or both I
Amended i»y r,-‘ 1 DUO, Me !>44, i t.

Jicptun-r's. Comment 
Sec llcfwrler's (Jominrtif, It S. I4*)1V,

Mixlory and tin 'jre e  «»f L nv

Source; Piic 1 960 amendment .nhlrd in ’lie dcflni
Acts 1542, N o 43, * I, Art. JIG. h°n of "Mayr**. standard, color. ensign »'"!

Lonfeilcrali; S la tes of Anifrira,

la c t i i  ftc fc rcnM s 

Display of federal and s la te  flag's, sec JIM. 40 152, ‘19.157.

l.ibmry References 
Slates 4̂ >23. C.I.S. States $ 3’J.
(Jniied CJ  S. United States 6 «.U.l .j.

I lu lled  S ta irs  Code A nno ta ted

bl'-play and use of flag, see 36 U.S.G.A. § 171 cl v .mj.

United Stutes Supreme Court
Contemptuous trralincnl of flap, see Wash., 1974, 94 S.Ct. 2727. 418 U.S. 405, 41

Simtli v. Goguen, 19?4. 91 S Ct. 1242, 415 LEd.2d 842
U.S. 5GG, 39 L.h'd 2<1 G05; Spence v. Slate of

Notes of Decisions

Jn general 2 p rosecu ted  w as unconstitutionally b road
Validity 1 am) vague, w ere not ri ' > ysv t Lhcir

■  pending slate criini- .crniirins an-
I. Vulidiiy joined, and merits o' him would not

Plaintiffs, who inside no allegations of '• considered. Ke< .li on. DU
.had faith, harassment, nr any other special 1972, 348 K.Supp.
circumstances, but who simply nlicgcd Lhal 
this section under which they were being

'271



U I 1 A P T B K  G I G

O F F K N S K S  A G A I N S T  IT IK F L A G

G-tC: 1 Misuse of Flag.
646:2 Wrongful Display of Flag.

I.IMHAKY K i: h ; iu :n«t s  
West Key N um ber A L U

United Slates <£->55$. Wli.il roustitutes violation of f la g  iksccra-
lio n  statutes. 11 A I.RAI 502.

Flags § 2.
United tJtalrs § 8
Glt>: 1 Misuse of Flag. A person is purify of a in dewennorfif he: 
i. Purposely planes any unauthorized inscription or other thing upon any 

flap of the United Slates or of any state of the United Slates; or 
fj. Knowingly exhibits any such flap knowing !bc i ascription oi other 

thing to bo unauthorized, sr
III. For purposes at advertising a protloet or service for sale or i'ren dis- 

tribution, affixes a representation of tbe flap of Hi” United .States oi of a 
state of the United Stales Lu sueh product or on any display whereon such 
product or service is advertised; ct

IV. P»r|>ose!y or knowingly mutilates or defiles any m ji:Ii flag; or
V. Having been presented with a iJag in hehaif of this state and using 

such flag in violation of this section, refuses to comply with a request by’the 
governor that such flag be returned.

H istory
Source. 1971.5)8; 1. off. Nov. ». 1973.

Cross Aryerkni'ks
Classification of crim es.see USA 625.9.
Sentences, we RSA C5j.

A n n o t a t io n s

1. Cited Court, M l F.2<l HIM! (tsl C»r. IV/Obrerliurari
Cited in Ifnya) v. Xu|*erii>r Court. 397 K. denied. 429 U.S. SG7. !)7 S.Ct. 17K. 50 l..l-jl.2d 

Supr». 250 (L.N.H. 19755; Koyal v. Superior 147(1976).

640:2 Wrongful Display of Flag. A person is guilty of a misdemeanor*
if:

I. Knowing that he is not authorized by an appropriate federal, state, 
county or municipal official he displays the flag of any foreign country upon 
any slate, county, or municipal building: or

II. He displays the flag of the United Nations on the properly of the state, 
a county, a municipality or any institution of learning in any manner other 
than along with and subordinated to tbe flag of tbe United States.



Subdivision I. Definition. In lliis section "flag" means anything which is ! 
or purports to he the Stars and Stripes, the United Slates shield, the United 
Stales coat of arms, ihe Minnesota stale flag, or a copy, picture, or rcprescnla- |  
lion of any of them. a

Solid. 2. Acts prohibited. Whoever docs any of the following is guilty of > 
n'tnistlcnicanoi'J

(I) fnlcntionally and publicly mutilates, defiles, or casts contempt upon the ! 
flap.; or ,

(?) Places on or attaches to the flag any word, mark, design, or advertise- »' 
men I not properly a part of such Mag or exposes to public view a flag so *j' 
altered; or

(3) Manufactures or exposes to public view an article of merchandise or a 
wrapper or receptacle for merchandise upon which the flag is dcpicled; or

(4) Uses Ihe flag for commercial advertising purposes. '.i
Stihd. 3. Exceptions. This section does not apply to flags depicted on \ 

written or printed documents or periodicals or on stationery, ornaments, , 
pictures, o r jewelry, provided there arc not unauthorized words or designs on . 
such Hags and provided the flag, is not connected with any advertisement. 
Laws 1963. c- 7S3. Amended by Laws 1971. c. 2.1, fy <15, cff March 6, 1971.

AdvLvory C o m m ittee  C o m m e n t

lllsiurlcnl N<Kc
Derivation: Rev.Laws 1905. fy :C>.

Minn.St.1961, 654.34. 614.2' Laws 1S99, c. 163.
S i.1927. §§ 10509 ic 10513. , . . .
Clcn.Si.1973, §§ 10509 to 10513. T,,c 1971 amendatory act substituted tbe
Laws 1919, c. 46. §§ 1 to 4. specified penalty of misdem eanor for 2  former
Laws 1959. c. 431. § 1. |>cnal!y of imprisonment for not m ore thaD 90
Gen.St.1913, § 9017. days or a fine of mil more than 3100.

Crota References 
Misdemeanor, penalty when not otherwise piovided, see § 609.03.

This w ill supersede Mnni-Sl. fy 614.36. The recoinmended sccfinn follows 5
substantially Wisconsin Si. 946.06, which in turn adopted the substance of die  |1
uniform act on the subject. j,

Clause (4) of Subd. 2 does not prevent the giving away of flags t o  customers ^
-‘of ̂  business enterprise as a patriotic geslure.

Reference to the use by the Red Cross of a flag by placing the names of 
donors thereon, now appearing in MinaSl. 5 614.36. I:as not been included- . '4 

U.S.Codc, Til. 36, §§ 170 and 171 anti subsequent sections prescribe the 
formalities, the use, and displaying of the flag on various occasions.

Minn.St. fy 614.34 prohibits the display in the slate of a red or blade flag. A 
similar California statute was held iinconslilutiou d in Strombcr v. Califor­
nia, 1931. 51 S.Ci. 53?. 283 ILS. 359, 75 l-F.d. I l f ',  on the ground that it 
violated the right ol tre.c speech. Its icpcal is re con ’dcd.

•j
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946.04 CltlMINAI. COI)K U /
9 4 6 .0 4  Itcprtittnl l.y !,.l‘>77, r. 173, fi 117, cfr. June tT ]J)78

1 Intorlr.i! Null?
Tlic H'lX'iilnl M'riloii, iH m Iiij: In llir 1. r. •!.

itKplny of MKllllmlt riiiKt or i-uililc*iii:<. Sl.llfiS, | IHS.lKi,
tvitHUOfIvnl f r o m ;  I.I'J.Vi, r  WHJ, J 1

I* IMS. c  3«). Kl PlttS. 5
St.Wllf. S Jfi/illi

9 4 6 .0 5  I' l.'tj; desecration
(1) Whoever intentionally ;nui publicly mutilates, defile*, ar 

casts contempt i»|x>n Ihe flan is i;uilty of a Class E felony.
(2) Jn this section ‘’flag’* means anything which is o r purports to 

1)0 the Stars and Stripes, tin* United Stale* shield, the United States 
coat of arms, Ihe Wisconsin state Hag, or a ropy, picture, or represen­
tation of any of them.

M htorical Nuir
Snurtc:

h .r jn ,  r. i i t. i , i .  or,:., v. tan;, 4 1 .
sums, si 4wr»i 4trdii.. hi. ihm, i?uruir>.
1. HI.*S, i . 4. »• CH*;. e. I’ tt, rtf. »Ji:c. IT*. IIIIS7.
si.lies. 5?, .'us.in, aiN.-tsu,iiiti.-tjcv. *• . nwf, *■. rm, 5 us, off. jum* 1, icmc

Kjuv Krviiv.v Ciimtni'iiUrifs
l’)(«vrlo|)ii!Ci.l h i’ r ilia rs  injnir*u" Ne. iSNily uf criminal im ouf for •irlrip

criminal liitcnl. V/iltiair, J. SIiwn. 211 nf vims|itruc>. fir>:tf»j JO \Vis.)j.ltov. t»2G 
,>iai'i)iiriit> h  it***-, rr.i < oir.n

l.iirrjry References 

ttaitnl States e > . U . J . K .  King* 5 2.

U nllnl S la lc i Supreme Court
l-’IiiK nlntiiic* ninl free s|M'e<’li. .-•h* 1‘Ihk i.tntulc iimxmnl ituU onnlly T»i;un, 

Sfipiieo v. S in te of \VaoMiii;lnn, urM, !H »■« Sinll.lt %. Cniairn, 1S/T4, !>1 S.CL J2i2.
S.t.’L 2/27, IIS U.S. -ilir.. 41 1,.ICiiy.I M2. !ir» U.S. Tilill, no l..i:d.2<J (.OS.

9 4 6 .0 6  Improper use of the flag
(1) Whoever intentionally docs any of the following is guilty of 

' Class A misdemeanor^
(a/ Places on t» * attaches to Ihe flag any word, mark, design, or 

advertisement not properly a pail of such flag; or
(b) Exposes to public view a fl3g upon which, has been placed or 

attached a word, mark, design, or advertisement not.properly a part of 
such flag; or



$ 1326. S m o k in g  on tro lleys ' and buses.
(a) Whoever in nny trackless trolley couch, or gasoline or diesol-engine- 

prupelled bus being used ok it public conveyance for carrying fmsHongcni 
within this State, smokes or carries a lighted cigarette, cigar or pi|K> shall be 
fineti not leas than V> nor more thun $25.

(b) Jnslicivj of the |>e;ioa ahull have jurisdiction of ofTcntV‘s under this «ec- 
lion. (60 Del. Jatwa, c fMi, 5 I.)

$ 1331. D esecra tion ; class A m isdem eanor.
A person is guilty of desecration d lie intentionally defaces, damages, |>ol- 

lulei. oi otherwise physically miatruuLs any public monument or structure, 
any place of worship, tin; national flag or any other object of veneration by the 
public nr a substantial segment thereof, in n public place and in a way in 
which the actor knows will outrage the sensibilities of fiersonr. likely to ob­
serve or discover bin notions.

Desecration is » china A misdemeanor! (II Del. C. 1D53, {» 1331; 38 Del. 
J.aws, r.. .197, $ I; 65 Del. lows, c  463, !s i.)

tffed of iiroenriaicci. — 65 itr.l Lawt, t. folbtwinj; "cHtrtihip''nnttr U>c inidiile ot Uir fuirt 
4CA, vtfcutive ouly B, 10S5. tt.JrUsJ ’’or l>urint“ punigrt- ;>!>.

§ 1332. A b u s in g  a corps#; cluss A  m isrienm im or.
A twrwii b  guilty of abusing u cot jxse when, exrepl ur. aut.hnri.ifd by laiv, ixe 

treats a corpse *n n way that a reasonable tuso knows would outrage ordinary 
family feasibilities.

Abusing a corpse. ip a class A misdemeanor ( 11 Del. C. ID:?3, ii 1332; 53 De! 
Laws, c. 4.97, £ I.)

§ 1335. V io la tio n  o f  p riva cy ; class A  m isdem eanor.

(a) A person is guilty of violation of privacy when, except as a by
low, he:

(1) Trespasses on property intending tx> subject anyone i . 
ping or other surveillance in a private place; or

(2) Installs in any private place, without consent of the person or per­
sons entitled to privacy there, any device for observing, photographing, 
recording, amplifying or broadcasting Bounds or events in that place or 
uses any such unauthorized installation; or

(3) Installs or uses outside a private place any device for hearing, re­
cording, amplifying or broadcasting sounds originating in that place 
which would not ordinarily be audible or comprehensible outside, without 
the consent of the person or persons entitled to privacy there; or

(4) Intercepts without tbe consent of all parties thereto a message by 
telephone, telegraph, letter or other means of communicating privately, 
including private conversation; or



^  1 1 1 3 3 0 5  OI». J :  O E N E ItA L  X M iO V lS IO N S  
vj*̂ 3 3 0 5 .  lH ug s  In  v i l ln g o  s q u n ro  m id  s u p e rv is e d  p u b lic  p a r k s

In  addition lo Ihe buildings and g rounds described in  (his Acl in  and  
b ' . upon which the U niled S tales national flag shall Ix  displayed, a  flag 

shall also be displayed and  flov/n each day o f  llic week from  each city 
o r village hall and  village square, and  a t Ihe principal entrance to «!! 
supervised public parks.
l*aws 18'//, ik 229, 5 3, added by Laws \% 7, p. 2052, § 1, cff. July 26, 1567.

*0

~VI

l i b r a r y  I t e fw n c e s  
S la t e *  C .J .S . S Is Ic h  l 147.

3300 . I*lx pense for f la g s—Manner of payincit*
The flags used by any and ah state institutions, as provided for in 

this act, shall be paid for out of (lie foods appropriated for Ihe running 
expenses of said institutions, the same as other necessary supplies arc 
bought and juid tor, and Che flags for use over court houses anti public 
school buildings arc hereby declared to lie necessary supplies, and may 
lie paid for on! of the public funds oi the respective counties or school
d i s l r i e ls .
Laws W197, p. 229, § -I, cff. July J, 1897.

3307 . P ena lty  fo r in ju r in g  nny f la g , flag- sin ff, o r  pole
Any person or persons who shall wilfully injure, deface or destroy 

any flag, flag-slaff or pole, or adjustments attached thereto, erected and 
arranged 'or the purpose of carrying out the requirements of this act, 
shall l»e deemed guilty of a petty offense and fined not less tJnn one/ 
f l)  dollar nor more than fifteen (15) dollars./
Laws 1897,^p. 229, § 5, cff. July 1, 1897. Amended by " .A . 77-2416, § 1, 
e if. Jan. 1, 1973.

H is to r ic a l N o te
P.A . 77-2/56 8i>fidUltUcd "petty  offense w llh  the U n ified  Code o f J u in c llo m . 

an il" lo t '*jnl3i)ci>n-anoi' and . upou con- mu c lt. 35, i J001-I-1 e l rtco. 
v le llon . slioU be” . Section ? of P .A . 77-2HS provided an

T lic amendment by  P.A. 77-itfG eon- e ffec tIvo  date o* January 3, 1*79.
,'ormed penalties under th is |iaro£raph

L ib ra ry  R e le rc o ce s
l l ls i i r d c r ly  Conduct @=>t. O .J .S . D is o rd e r ly  C um loe t J 111) *1
Mollclouo U tsc lile f <S=>1. 12. oeq.C.JT.S. M o llc lo iis M isch ie f i t  I lu  S. 13.
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crrjti.nA  I Iljr* Ulr I* LACS

3351 . D e se c ra tio n , m u ti la t io n  o r  im p ro jte r  u s o - - P e n a l ly
A ny person who (a ) fo r exhibition o r  display, places o r causes to he 

placed any  w ord , figure, m ark, p icture, design, draw ing, o r any  adver­
tisem ent iny nature, upon any  flag, standard, color o r  ensign o f the
U nited  S ta tes o r  S tate flag o f  litis S ta te  o r ensign, (b )  exposes o r  
causes be exposed to public view  any  such flag, standard , color o r 
ensign, upon w hich lias been printed, painted o r otherw ise placed, o r to  
w hich Iras been attached, appended, a ffix ed , o r annexed, any word, 
figure, m ark, p icture, design o r d raw ing  o r any  advertisem ent of any  
nature, o r (c )  exposes to public view, m anufactures, sells, exposes for 
sale, gives aw ay, o r lias in  possession fo r  sale o r to  give aw ay o r  fo r use 
for any  p tnposc , any  article c r  substance, being a n  article o f m erchan­
dise, o r a receptacle o f  m erchandise o r  article  o r  th ing  fo r  carry ing  o r 
transporting  m erchandise upon which has been printer), pointed, a t­
tached, o r  otherw ise placed a  representation  o f any  such  fiag, standard, 
color, o r  ensign, lo advertise, call a tten tion  to. decorate, m ark o r d is­
tinguish the  article  o r  substance nn  which so  placed, sk ill  be gudty  o f 
a  G a ss  C  m isdem eanor!

Any j>erson w ho publicly m utilates, defaces, defiles o r defies , tram ples 
o r cxsts contem pt upon, whether by w ords or act, any  such flag, slan- 

/  daid , cnlor o r  ensign shall he guilty o f a  G a s s  4 felony.)
Laws 1907, p. 351, § 1, cff. Ju ly  1, 1907. Amended hy Laws 1968, p. 173,
§ 1, eff. Aug. 20, 1968; P J \ . 77-2447, § 1, cff. Jan . 1,1973.

llbtoricfll N a te
T lit  19S* un tn dm e i^  added tliu  nt-cond Tlio amendment by P .A . 77-211/ toti- 

pflr»rr»p!i. formed pena lties under rldu psrncrsph
A vtotM Io* under t in  Ural p iraK rap h l ">»• «"• C o d e a f

been mo a "C lans'cT .n lsdcm cono ,'' u»- • *
der P .A . 7J-2H7. punishment hav lne J Section 2 of P .A . 77-21/7 provided nn 
prevltiiio/y been by a tin s of from }1D j je lfe c llv e  da le  o f January  1. 1973. to 1J0B and cams or by Imprisonment fo* 
not uiuro tlm n 30 doyt. or b o lli j T i l ls  o f A c l :

Tho aam t amendment made u viola- An A ct to  prevent urxl punish the dca­
tion of the sccocd lxsrotpmph a  ♦jSKost cciuUoa. m u tila tio n  o:- impropc.- use of 
4'fel5hy;-punlahmont having licorf pro- ’fth r. Has of Ihe U n ited Sls<en or Arncr- 
'ffSdstr by"*" (Inti ot from J1DO0 U> JSOOQf lea. l.*\v» 1507. p. JSt. unproved May 
or by-lmprlsonment of from  one to fiv e  126. 1907, e ff. J u ly  1, 1SOT.yds'm. rir'BoltiT- ^

L ib ra ry  R e fe ren ce s
P lsoo lo riy Conduct £=ol. C..1.3. D iso rderly Conduct I  t( l>  etUnited State* e=»654. scq.

O.J.S. United Slates t 9.
1-3 NSMUAma.—13 8 3 3



P U B L IC  O B P E R  OF F E N S E S . 1 6 6 .0 8 5

TREASON, RIOT, DISORDERLY^ ' 
CONDUCT AND RELATED OFFENSES> • ; • . \ 1 • . ■ . i<i

186.005,Treason. (1) A person commiiu 
the crime of treason if, the parson levies war 
against the State, of Oregon or'hdhohis to'io 
enemies, giving therri’aid and comfort. ‘ '

,{2) No person shall be convicted of treason 
unles9 upon the testimony of two witnesfi'flc to the 
same overt act or upon confession in open ’court.>

(3) A person convicted‘of treason shall be 
punished by imprisonment for life. (1971 c.7<3 §2:7J

1G0.O1Q IRopaaled by 1971 c.743 S<821 » 1 • '

160.015 Riot. (1) A person commits the 
crime of riot if while participating with five or 
more other persona the parson engages in 
tumultuous and violent conduct and thereby 
intentionally or recklessly creates a grave risk of 
causing public alarm. ' </ i , 4 . / • ' '

(2) Riot is’a Class C felony.’[19?i c.743 $213)
\ie«.020 '[Repinled by 1971 7̂43 S432J*” .

tt 166.025 Disorderly conduct. (1) A per­
son commits the crime of disorderly conduct if, 
with:'intent to. cause. publico inconvenience, 
annoyance or alarm, or recklessly .creating a risk 
thereof, the person: . ,.* * • i • % * • •

(a) Engages in .fighting or in. violent, 
tumultuous or thr£Jt«vng behavior;.or >

(b) Makes unreaacnable noise; or .. ,
(c) Disturbs'any lawful assembly of persons 

withouflawful authority; or-• *“
I #* * • • i |

(d) Obstructs vehicular or pedestrian traffic’ 
on a public way; or' A  i 1 ’ ‘'j; ■ •

(e) Congregates with! other persons in a pub-'' 
lie place and refuses to comply with a lawful order 
ofthe police to disperse;'or1- • ••

(f) Initiates or circulates a report, knowing it- 
to be false, concerning an alleged or impending 
fire, explosion, crime;'catrstrophe or other’e’mer- 
gency;or ;• •

(g; Created 'a hazardous or physically offen­
sive condition by any act which’ the pe.-eon is not 
licensed or privileged to do. .

(2) Disorderly conduct is a Class B misde­
meanor. (1971 e,743 §220; 1983 c.5«e§S]

186.070; (RspacJgd by 1371 c.7/3 4432] . ,- •
166,03S' (i87l e.743 §221: rep«»!td by 1975 c.716 fij,
166.040 (Repealed by 1971c 743 5432)

'166,046 (1971 c/743 |2S2; reptiUd b y ‘l9W c.Sffi j3|
. 166.050 [Repealed by 1971 c.743 §43?) .

. 166.060 (Amended by 1353 c.436 §1; 1961 c.503 51; 
rapftolod by 1871 c.743 . (V

1S6.06B H arassm en t, (1) A person com­
m its the crime of harassment i f  the person inten­
tionally:
-. (a) Harasses or annoys another person by:

(A) Subjecting 3ueh other person to offcnsl’-’* 
physical contact; or

(B) Public ly insulting such other person by 
abusive words or gestures in a manner intended 
and like ly to provoke a violent response;

(b) Subjects another to alarm by convoying a 
false leport,-known by the conveyor to be false, 
concerning death or serious physical in jury to a 
parson, wh ich report reasonably w-n’ ’ 
expected to causa alarm; or • ■'

(c) Subjecla another to alarm 1 ving a
telephonic or written threat to L a  serious 
physical injury on that person-or to commit a 
felony involving the p^mon or property of that 
person or any member of that person's family, 
which threat reasonably would be expected to 
cause alarm. ,, •

'r(2) A person is ’crim inally liable for harass­
ment i f  the person knowingly permits any tele­
phone under the person's control to be used in 
violation of subsection (i) of this section.

(3) Harassment is a Class B misdemeanor. 
(1971 C.743 5223; 1081 c.488 Si: 1925 c.498 |1- 13S7 c.S06 §3]

166.Q75 Abuse o f ven e ra te d  ob je c ts . (1)
A person commits the -rime of abuse of v enerated 
objects if  the person intentionally abuses a public 
monument'cr structure, a place of worship or 
burial, or the national or state fiagf

(2). As used ir. th is section and ORS 166.085, 
“abu9*n means to deface, damage, defile or other­
wise physically m istreat in e manr.ei lik e ly  to 
outrago public sen sib ilitie s:'

(3) Abuse of venerated objects is a Cless C f 
misdemeanor. Ii9?i c.743 3?24]

,163.065 Abuse o f co rpse. (1) A person 
commits the crime of abuse of corpse if, except as 
otherwise authorized by law,’ the person in ten­
tionally:' .

(a) Abuses a corpse; or . J. • ;
. (b) Pieinter?, removes or carries away a cor­

pse. .. . . .
(2) Abus?; of corpse is a Class C felony.
(3) As used in this section, “abuse o f corpse" 

includes treatment of a corpse by any person in a 
manner not; recognized, by. generally ̂ accepted; 
standards of.th$ community or ’treatmentby':® :' 
professions! person in a manner not generally;



CHAPTER 33— EMBLEMS, INSIGNIA AND NAMES
Sec.
700.
701.
702.
703.
704.
705.
706.
707.
708.
709.

710.
711. 
711a.
712.
713.

714.
715.

Desecration of the  flag  ot the U nited S ta tes ; penalties. 
O fficial badges, identification  cards, o ther insignia.
U niform  of arm ed forces and Public H ealth  Service.
Uniform  of friend ly  nation.
M ilitary  medals o r decorations.
Badge o r medal of v eteran s’ organizations.
Red Cross.
4-H  Club emblem fraudu len tly  used.
Swiss C onfederation coat of arm::.
False  advertising  or misuse of nam es to indicate Federal agen­

cy.
Crem ation urns fo r m ilitary  use.
"Smokey B ear” ch a rac te r  or name.
"Woodsy Owl” charac te r, name, or slogan.
M isuse of names, words, emblems, or insignia.
Use of likenesses of the  g rea t seal of the  United States, and of 

th e  seals of the  P re sid en t and Vice President.
"Johnny  H orizon” ch a rac te r or name.
“The Golden Eagle In sig n ia”.

H is to i ic u l  N o te

1074 Amendment. P ub .L . 03-318. 8 8. 
June 22, 197-1, 88 Stnt. 245. ndded item 711n.

1973 Amendment. l ’ l lb .L . 0„-147 , 8 1 (h ). 
Nov. 3, 1073. 87 Stat. 555, substitu ted 
"M isuse o f names, words, emblems, o r  in ­
s ign ia " fo r  “ M isuse o f names by co llec t­
ing agencies to indicate Federa l agency" 
In item 712.

1908 Amendment. Pub .L . 00-381, § -• 

J u ly  5. IOCS, 82 Stnt, 201, added item 700.
I960 Amendment. Pub .L . 80-807, 8 1 (b ), 

Nov. 11, 10CO, 80 Stnt. 1525, ndded item 713.
1959 Amendment. Pub .L . 80-201, § 3. 

Sept. 21. 1050. 73 Stnt. 570, ndded item 
712.

1972 Amendment. Pub .L . 02-317, S 3 (c ), 
J u ly  11, 1072, 80 Stnt. -102, added item 
715.

1952 Amendment. Act M ay 23. 1052, e. 
327, 6 2. 00 Stnt. 02, added Item 711.

1971 Amendment. P ub .L . 01-051, 8 2. 
Jan . 5, 1071, 84 Stnt. 1011, added " , and o f 
the seals o f tbe P residen t and Vice P re s i­
dent" fo llow ing  "United  States" in item

1950 Amendment. Act Sept. 28, 1050. c. 
1002, 5 1 (n ), 01 Stnt. 1077, added item 710.

1070 Amendment, Pub .L . 01-110, 5 4 , 
Sept. 25, 1070, 81 Stnt. t . l ,  ndded Item 714.

1919 Amendment. Act May 24. 1010. c. 
130, 8 14 , 03 S la t. 01 inserted "U n ifo rm  ot 
armed fa rces and Pub lic  l lc n lt li  Services" 
in lieu o f cnum orn llng  (lie  specific 
brunches fo r  item 702.

§ 700. Desecration o f the flag  of the United States; penaltir *
(a) Whoever knowingly casts contempt upon any flag of the United

States by publicly m utilating, defacing, defiling, burning, or tram pling 
upon i t  shall be fined not more than 81,000 or imprisoned for not 
more than  one year, or both.

4

E M B L E M S , IN S IG N IA  A N D

i ,(b )  The term  “flag of the United. States'
i    _  n l  n v .  J a m /1 n n f  n  wn n n d l f•2\v/-,------   -

shall include any flag, standard, colors, ensig 
resentation of either, or of any p a rt o r part 
substance o r represented on any substance, o 
porting to be e ither of said fiag, standard, 
United S tates of America, or a  p icture o r a 
upon which shall be shown the colors, the  star 
number of e ither thereof, or of any p a rt or p 
the average person seeing the same w ithout 
the same to represent the  flag, standards, i 
United S tates of America.

(c) N othing in th is section shall be constr 
tent oil the  p a rt of Congress to deprive any 
sion, or the Commonwealth of Puerto  Rico o f . 
fense over which i t  would have jurisdiction in 
tion.
Added Pub.L. 90-381, § 1, Ju ly  5,1968, 82 Stat.

Historical Note
Legis la tive H is to ry . F o r  icg lB lat.ve 1008 U.S.Cot 

h istory and purpose o f I'u b .L . 00-381, see 2507.
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I . C onstitu tiona lity  
Th is section is not an nttempt to  In te r­

fe re with free  speech and does no t place 
any restric tion  nn U.S.C.A.Const. Amend. 
1 freedoms g rea te r than l i  essentia l to 
the fu rtherance o f the nationa l Interest. 
U. S. v. d rosson, C .A .Arli.1072, 402 F.2d
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