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F e b r uary 14, 1990

The H o n o r a b l e  R i c k  H a lford 
A l a s k a  State Senate 
P.O. Box V
Juneau, A l a s k a  99811

Re: D e p a r t m e n t  of Law's comments
on SB 324 -- Es tabl i s h i n g  a
m e d i c a i d  fraud and patient 
abuse i n v e s t i g a t i o n  p r o g r a m

Dear Senator Halford:

Y o u  h a v e  r e q u ested the Dep art m e n t  of Law's comments on 
SB 324, w h i c h  establishes a m e d i c a i d  p r o v i d e r  fraud and patient 
abuse i n v e s t i g a t i o n  program. W e  u n d e r s t a n d  that the bill has 
b e e n  drafte d to g a i n  the 90 percent federal m a t c h  av ailable for 
allowable services through the federal O f fice of the Inspector 
G e n e r a l .

Pr e s e n t l y  the Dep artment of H e a l t h  and Social Services 
(DHSS) conducts a p r o vider abuse and s u r veillance  p r o g r a m  and 
utilizes a n e w  m e d i c a i d  claim p r o c e s s i n g  computer system to 
identify cases. DHSS's p r o g r a m  is e l i g ible for 50 percent  
federal match. The Departm ent of L a w  c u r r e n t l y  does not have the 
resources to p u rsue fraud referrals from DHSS on a prior i t y  
basis.

The Dep art m e n t  of Law agrees w i t h  the b i ll 's overall
goal that m e d i c a i d  fraud and patient abuse s hould be i n v estigate d
and appropr iate legal actions taken. W h i l e  the Department of L a w  
is always interested in ways to increase its capacity to timely 
prosecute fraud cases, the departme nt b e l ieves that n e w  
legisl ation is not needed to operate a successful m e d i c a i d  fraud 
pr o s e c u t i o n  p r o g r a m  in this state.

Ex i st ing criminal laws and civil remedies provide ample 
opport unities to address these issues. Also, n e w  legislation is 
not n e c e s s a r y  for the Department of L a w  to q u alif y for federal 
monies available for such programs at the 90 p e rce nt m a t c h  level. 
These m oni es could be u t i l i z e d  by simply incl uding them through 
the budget process in the Department of L a w ’s FY 91 budget.
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If the state w e r e  to accept the n e w  federal m o n i e s  at 
the 90 percent m a t c h  level, the federal g o v e r n m e n t  w o u l d  place 
additional restrictions on the d e si gn of a fraud p r o g r a m  for 
Alaska. In our r e s earch regar ding this bill, w e  found several 
concerns regard ing the desirabil ity of acce ptance of those 90 
percent federal m a t c h  m o nies that w e  w a n t e d  to b ring to your 
attenti on in your deliberations on this bill. T h e y  are as 
f o l l o w s :

m

A. N o n p a r t i c i p a t i o n  of Some W e s t e r n  States - Even 
though the federal govern m e n t  allows 90 p e r c e n t  federal funding 
for the first three years of o p e r ation of a p p roved programs, not 
all states have o pted to p a r t i c i p a t e  in the program. Four 
w e s t e r n  states (Idaho, Montana, N o r t h  Dakota, and Wyoming) with 
similar populat ions to A l a s k a  do not p r e s e n t l y  partic ipate. 1/ 
M o n t a n a  h a d  a p r o g r a m  w h i c h  it later d r oppe d w h e n  the p r o g r a m  was 
found to be not cost effective. Idaho also h a d  a p r o g r a m  but 
disco n t i n u e d  it a p p r o x i m a t e l y  three years ago for similar 
reasons. N o r t h  D a k o t a  did a n  admi ni s t r a t i v e  study and f o u n d  that 
it did not ha ve a sufficient fraud c a s e l o a d  to justify e ven the 
m i n i m u m  federal staffing r e q u i r e m e n t  of three full-time  
p r o f e s s i o n a l  people. Eve n though 38 or 39 states do h a v e  a 
program, w e  have similar concerns w h e t h e r  a p r o g r a m  that meets 
the r e quirements for 90 p e r c e n t  fed eral m a t c h  funding can be 
operate d on a co st-effectiv e basis in Alaska. Likewise, Oregon, 
a state w i t h  a p o p u l a t i o n  several times Alaska's, can only 
pr e s e n t l y  j u stify the m i n i m u m  s taff of three full-time  
p r o f e s s i o n a l s .

B. Stringent F e deral R e q u i r e m e n t s  - Fede ral 
regulations require a m i n i m u m  staffing of three f u l l -time upper 
range positions (attorney, a-.ditor, senior investigator) 
regardless of caseload. See 42 C.F.R. § 1002.313. Also, we 
u n d e r s t a n d  that the federal go ver n m e n t  is currently deba ting 
raising the m i n i m u m  staffing r e quirement s to seven or eight 
positions. 2/ W e  have b e e n  i n f ormed that u s i n g  p a r t - t i m e  
positions or assign ing unit staff to other duties w i l l  n o t  meet 
the federal r e quirements  for a full-tim e staff for the u n i t  and

1/ Several of the n o n p a r t i c i p a t i n g  states do o f f e r  state 
d e s i g n e d  p r o v i d e r  fraud and patient a buse i n v e s t i g a t i o n  programs 
t h r ough 50 percent federal m a t c h  dollars p r o v i d e d  t h r o u g h  the 
m e d i c a i d  state agency.

2/ Discussions have included the p o s s i b i l i t y  of " g r a n d f at hering" 
Tn programs at their existing staffing level.
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w o u l d  not be eligible for reimbursement, even though there m a y  be 
insufficient caseload to keep the staff busy on a full-time 
basis. See 42 C.F.R. § 1002.319(e)(4). Contr a c t i n g  for these 
services on an a s - n eeded basis will not meet federal requirements 
e i t h e r .

C . Functions That Make Sense for A l a s k a  are 
Specifi cally D e n i e d  the 90 percent Match  - N inety percent federal 
m a t c h  monies are speci f i c a l l y  limited to address m e d i c a i d  
p r o v ider fraud and p a tie nt abuse in h e a l t h  facilities. The 90 
percent m a t c h  monies are not available to assist in invest igation  
or p r o s e c u t i o n  o f  claims based on prov i d e r  abuse or m i suse of the 
system, w h e r e  fraudulent  intent cannot be shown. A n y  expenditure 
is subject to audit and could be disallowe d "if these cases do 
not involve s u bstantial allegations or other indications of 
fraud." See 42 C.F.R. § 1002.319(e)(1). Thus, the state could 
be in the situation o f  expending monies on an i n v e sti gation  
assuming that 90 p e r c e n t  m a t c h  w o u l d  be available, only to be 
later disallowed, if the "substantial allegations or other 
indications of fraud" w e r e  not shown to the federal gov ernment's 
satisfaction.

A l t h o u g h  there are debates about the amount of u n d i s­
covered cases of m e d i c a i d  provi d e r  fraud in Alaska, most p r o f e s­
sionals agree that the p otential for u n d i s c o v e r e d  cases of 
m e d i c a i d  p r o v i d e r  abuse and m i s u s e  of the system, as o p posed to 
actual fraud, is s u b s t a n t i a l l y  greater, b e cause fraudulent intent 
need not be shown. Yet, these n e w  federal 90 percent  match 
monies cannot be u s e d  to add to the state's p r o s e c u t i o n  or 
collectio n efforts, even though they appear to be a m o r e  likely 
area to y i e l d  recover ies for the dollars spent.

Also, due to federal restrictions, key services to the 
unit's success, such as coordi n a t i o n  and u t i l i z a t i o n  of the s e r­
vices of the A l a s k a  State Troopers in the D e p a r t m e n t  of P u b l i c 
Safety, could n o t  be r e i m b u r s e d  by the n e w  90 p e rc ent fede ral 
fraud u n i t  m o n i e s .

D. D u p l i c a t i o n  of Efforts - 42 C.F.R. § 1002.311(b) 
requires the unit to s c r e e n  and Invest igate m e d i c a i d  p a t i e n t  
abuse complaints in h e a l t h  care facilities and r e f e r  them to 
appropriate i n v e s t i g a t i v e  or p rosec u t i v e  authority. If the c l a i m  
has no substantial p o t e n t i a l  for criminal prosecution, the u n i t 
w o u l d  be r e q u i r e d  to r e f e r  the complaint to the DHSS. This 
p ractice duplicates efforts n o w  m a n d a t e d  to be done by DHSS to 
investigate and to screen m e d i c a i d  p a tient  abuse complaints in 
h e a l t h  care facilities in Alaska. DHSS makes approp r i a t e  
referrals for criminal investigation. T he 90 p e rcent federal 
m a t c h  monies w o u l d  not b e  available to r e v i e w  a llegati ons of
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patient abuse in n o n - h e a l t h  facility settings, such as in a d o c­
tor's office or in a pat ient's home care p r o g r a m  w h i c h  DHSS has 
also i d entified as a potential problem. In any case, the 
respon s i b i l i t y  for patient abuse inves t i g a t i o n s  could divert the 
unit r e s o urc es from r e v i e w i n g  for suspected "white collar" type 
crimes of providers.

Also, w i t h  the unit p r o v iding the screening and 
investigation, as well as p r o s e c u t i n g  p a t i e n t  complaints, the 
Department of L a w  w o u l d  b e  a s s uming n ew duties w h i c h  have been 
traditionally r e s e r v e d  for state agencies w i t h  in ves t i g a t o r y  
p ersonnel or law e nforcement r e sponsibili ties. U nder current 
practice, the D epart ment of L a w  has relied on the exper tise of 
these agencies to i nvestig ate claims and to refer claims w i t h 
merit for approp r i a t e  action. The federal m o d e l  for the 90 
percent m o n i e s  requires the Depart m e n t  of L a w  to h andle these 
claims or c ompl aints di ffer e n t l y  than it h a n d l e s  other referrals. 
Also, the r e q u i r e m e n t  w o u l d  m a n d a t e  costly a t t o r n e y  involvement 
at earlier stages, even b e f o r e  a prosec u t a b l e  case was shown.

E. F e d e r a l  F u n d i n g  P a r t i c i p a t i o n  (FFP) is L i m i t e d  - 
For the first three years of an eligible  program, the state could 
receive 90 p e r cent for c o v e r e d  expenditures for a quarter not to 
exceed the g r eater of $125,000 or "one q u arte r of one perce n t "  of 
the sums e x p e n d e d  in the p r e vious quarte r in carrying out the 
m e d i c a i d  program. 42 C.F.R. § 1002.319(c). A t  current funding 
levels, this w o u l d  amount to a cap of $500,000 per year. The 90 
percent f e deral m a t c h  a u t o m a t i c a l l y  drops to 75 p e r c e n t  federal 
m a t c h  a fter three years of o p e r a t i o n  of the program. Thus, the 
state's l o n g - t e r m  cost for the p r o g r a m  m a y  be greater than seen 
o n  first analysis. Also, federal funding m u s t  be e arned b y  time 
a ctually spent on services eligible for the e n h a n c e d  90 percent 
federal funding. As discusse d above, the state could be subject 
to a disall o w a n c e  if the federal g o v e r n m e n t  d e t e r m i n e d  after the 
e xpend i t u r e  was m a d e  that the state did not m e e t  the r e quirements  
of the program, w h i l e  the D e p a r t m e n t  of L a w  m u s t  m a i n t a i n  the 
same m i n i m u m  staff to have a p o t e n t i a l l y  q u a l i f y i n g  program.

As you can see, the D e p a r t m e n t  of L a w  has serious r e s­
ervations about r e c o m m e n d i n g  that the l egisl a t u r e  pass SB 324 
into law. However, if you decide to p ursu e this legislation, we 
w o u l d  like to discuss w i t h  y o u  a n u m b e r  of concerns w e  h a v e  about 
the p r o s e c u t i o n  aspects of the bill. For example, w e  b e l i e v e  
that the i n v e s t i g a t i v e  p o w e r s  giv en to the d e p a r t m e n t  are too 
n a r r o w l y  dr awn and that the relationshi p b e t w e e n  the p r o c e d u r e s  
set up for admin i s t r a t i v e  h e a rings and c r i minal p r o s e c u t i o n s  
n e e d s  to be m o r e  c l e a r l y  defined. In addition, the C o m m i s s i o n e r  
of Public S afety c u r r e n t l y  has the g e ne ral p o w e r  to issue special 
police commissions. As a result, w e  do not b e l iev e it is
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necessa ry for the statute to specifically provide for the d e s i g­
nation of De part m e n t  of L a w  investigators as peace officers.

Moreover, as we pointed out above, if a p o l i c y  decision 
we r e  to be made to u n d e r t a k e  a m e d i c a i d  p r o vider fraud p r o g r a m  
and pursue av ailable federal funding at the 90 p e r c e n t  m a t c h  
level, we believe all that is n e c e ssary is to incorporate funding 
for that purpose in the Depart ment of Law's operating budget. In 
this regard, since the federal government's p r o g r a m  is focused on 
criminal p r o secu tions of "white collar" crime, it w o u l d  seem mo s t  
appropri?te to p lace funds in the Office of Special Prose cutions  
and Appeals in the Criminal Division's budget.

Alternatively, the legislature m a y  w i s h  to consider 
that if an exp anded m e d i c a i d  provider fraud p r o g r a m  is desired, a 
state p r o g r a m  could be designed to meet m a n y  of the problems 
addressed above and still receive 50 percent federal m a t c h i n g  
m onies through DHSS. An additional bene fit of a state designed 
p r o g r a m  could be to investigate patient abuse claims in 
n o n - h e a l t h  facility settings, w h i c h  cannot be included at the 90 
percent  m a t c h  level. Such a p r o gram could be created w i t h o u t  a 
bill. The Depart m e n t  of L a w  w o u l d  b e  supportive of increased 
capacity in this area, g i v e n  that the state m e d i c a i d  b u d g e t  is 
estimated to be over $214.5 m i l l i o n  in federal and state monies 
in FY 91.

If you h a v e  additiona l questions or concerns about our 
comments, please let us know.

Sincerely yours,

D O U G L A E  B. BAILY  
A T T ORNEY G E N E R A L ^

Ro n a l d  W. L o r e n s e n  
Deputy A t t o r n e y  General
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cc: Hon. Jan Faiks, Chair
Senate J u d i c i a r y

Bob Evans
D e p u t y  Chief of S t a ff/Legis lative Liaiso n 
Office of the Governor

Hon. M y r a  M u n s o n  
Commissi oner
Depart ment of H e a l t h  and Social Services

Je ffrey W. Bush  
Assistant A t t o r n e y  General


