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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  February 12, 1990

SUBJECT: Draft CSSB 272 (Judiciary)

TO: Senator Jan Failcs, Chair
Senate Judiciary Committee 
ATTN: Chris Christensen

FROM: Jack Chenoweth
Legislative C

The bill draft delivered earlier substantially incorporates 
the changes suggested by Assistant Attorney General Laurie 
Otto in her July 27, 1989, letter to Senator Fred Zharoff.

AS 43.52.010(a) has been revised to impose the tax only on 
quantities of controlled substances the possession of which 
constitutes a misdemeanor under AS 1 1.71.040 [suggestion // 1 
of Ms. Otto's memo]. In the same section, I've substituted 
blanks for amounts levied, allowing the committee to rede­
termine, should it so choose, the amount(s) of the con­
trolled substance tax levy [suggestion // 3],

AS 43.52.030(c), new in this draft, is intended to respond 
to the suggestion that there be a credit for taxes previ­
ously paid to other jurisdictions (suggestion # 5].

AS 43.52.050(c), also new, incorporates the recommended mod­
ifications to the distraint procedure (suggestion # 6].

The amendment of AS 43.05.230(a), made by bill section 2, 
responds to the disclosure of confidential information con­
cern [suggestion // 2],

All of the specific language amendments recommended by Ms. 
Otto beginning near the bottom of page 4 of her letter have 
been incorporated.

I have omitted only suggestion // 4 at the middle of page 3 
of the letter, for I do not know the committee's thinking on 
the matter and am not usually asked to prepare committee 
letters of intent.
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Original sponsor(s): SEN. ZHAROFF

1 IN THE SENATE BY THE JUDICIARY COMMITTEE

2 CS FOR SENATE BILL NO. 272 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act imposing taxes on controlled substances; and

providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 43 is amended by adding a new chapter to read:

10 CHAPTER 52. TAX ON CONTROLLED SUBSTANCES.

Sec. 43.52.010. TAX IMPOSED. (a) There is levied an excise tax

12 in the following amounts on each of the controlled substances set out

13 below that a person possesses in the state:

14

15

16

17 substance;

(3) $________  on each gram of a schedule IIIA or schedule

IVA controlled substance if the amount of the schedule IIIA or 

schedule IVA controlled substance that the person possesses equals or 

exceeds

(A) the number of tablets, ampules, or syrettes set 

out in AS 11.71.040(a)(3)(B); or

(B) the aggregate weight set out in AS 11.71.040(a)-

18
19
20 

21 

22

23
24

28
29

(1) $________  on each gram of a schedule IA controlled sub­

stance;

(2) $________  on each gram of a schedule IIA controlled

25 (3) (C);

26 (4) $__________ on each gram of a schedule VA controlled

27
substance if the amount of the schedule VA controlled substance that 

the person possesses equals or exceeds

(A) the number of tablets, ampules, or syrettes set
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out in AS 11.71.040(a)(3)(D); or

(B) the aggregate weight set out in AS 1 1.71 .040(a)-

(3)(E);

(5) $_______  on each gram of a schedule VIA controlled sub­

stance if the amount of the controlled substance that the person 

possesses equals or exceeds the aggregate weight set out in AS 11.- 

71.040(a)(3)(F).

(b) For the purpose of calculating the tax under this section, a 

quantity of a controlled substance is measured by the weight of the 

substance, whether pure, impure, or dilute, in the person's posses­

sion.

Sec. 43.52.020. STAMPS AFFIXED. (a) When a person acquires or 

imports into the state a controlled substance on which the tax under 

this chapter is due, if a stamp evidencing payment of the tax has not 

already been affixed to the container in which the substance is en­

closed, the person shall have the stamp permanently affixed on the 

container immediately upon receiving the substance. If the controlled 

substance is subdivided into more than one container, a stamp must be 

affixed to each container.

(b) Each stamp may be used only once.

Sec. 43.52.030. PAYMENT OF TAX. (a) The tax imposed by this 

chapter is due and payable by the person immediately upon the person's

acquisition of the controlled substance.

(b) A person who is liable for the tax imposed by this chapter

shall pay the face value for each stamp.

(c) If another state or unit of local government has previously 

levied and collected an excise tax on a controlled substance, subject 

to the tax imposed by this chapter, the taxpayer must pay the differ­

ence between the tax due under AS 43.52.010 and the tax previously
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paid. If the tax previously paid to the other state or unit of local 

government was equal to or greater than the tax due under AS 43.52.- 

010, a tax is not due. If a reduction or exemption is claimed under 

this subsection, the burden is on the taxpayer Co show that an excise 

tax on the controlled substance has been paid to another state or unit 

of local government.

Sec. 43.52.040. ADMINISTRATION OF CHAPTER. (a) The department

shall

(1) administer this chapter;

(2) collect, supervise, and enforce the collection of taxes 

due under this chapter and enforce the penalties provided in this 

title for failure to pay a tax when due; and

(3) adopt a uniform system of providing official stamps for 

controlled substances upon which a tax is imposed.

(b) The department may adopt regulations necessary for the 

administration of this chapter.

Sec. 43.52.050. ASSESSMENT OF TAX BY COMMISSIONER. (a) An 

assessment for a person not possessing valid stamps showing that the 

tax has been paid shall be considered a jeopardy assessment or col­

lection. The commissioner shall

(1) assess a tax and applicable penalties based on personal 

knowledge or information available to the commissioner;

(2) mail to the taxpayer at the taxpayer's last known 

address, or serve in person, a written notice of the amount of tax and 

penalty;

(3) demand immediate payment of the tax; and

(4) if payment is not immediately made, collect the tax and 

penalty by any method prescribed in this title.

(b) The tax and penalties assessed by the commissioner in an
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assessment made under (a) of this section are presumed to be valid and 

correctly determined and assessed. The burden is upon the taxpayer to 

show their incorrectness or invalidity. A certificate by the commis­

sioner of the amount of tax and penalties determined or assessed is 

admissible in evidence and is prima facie evidence of the facts it 

contains.

(c) Except for AS 43.20.270(b)(2) and (k) , the provisions of 

AS 43.10.030 and AS 43.20.270 apply to this chapter. However, if the 

commissioner has reason to believe that collection of the tax is in 

jeopardy, the commissioner may give notice and demand immediate pay­

ment of the tax. If the tax is not promptly paid, the commissioner

(1) may proceed to collect by levy under AS 43.20.270(c);

(2) may not sell the property seized for collection of the 

tax until the time has expired for filing an appeal of the assessment 

of the tax under AS 43.05.240;

(3) shall return the property seized if the owner provides 

a surety bond equal to the appraisal value of the owner's interest in 

the property, as determined by the commissioner, or deposits with the 

commissioner security in a form and amount as the commissioner may 

determine to assure payment of the tax liability.

Sec. 43.52.060. TAX PAYMENT REQUIRED FOR POSSESSION. (a) A 

person who possesses a controlled substance in an amount the posses­

sion of which would be a felony under AS 11.71 must pay the tax on the 

controlled substance imposed under AS 43.52.010 and affix the stamp 

issued by the department on the controlled substance.

(b) A person lawfully in possession of a controlled substance is 

not subject to the tax required under this chapter.

Sec. 43.52.070. CRIMINAL PENALTIES. The penalties provided in 

AS 43.05.290 apply to the tax levied in this chapter.
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Sec. 43.52.080. CIVIL PENALTY. A person who is in control of a 

controlled substance in violation of this chapter is considered to 

have possession of the controlled substance. A person in possession 

of a controlled substance in violation of this chapter is personally 

liable for the tax, plus a penalty of 100 percent.

Sec. 43.52.090. CONFIDENTIAL NATURE OF INFORMATION. (a) The 

commissioner and employees of the department may not reveal facts 

obtained from a person in the administration of this chapter except in 

connection with a proceeding involving taxes due under this chapter 

from the person. This subsection does not prohibit the commissioner 

from publishing statistics about the tax levied by this chapter that 

do not disclose the identity of persons who have purchased the stamps 

as evidence of payment of the tax.

(b) Information obtained by the department from a person may not 

be used against the person in the prosecution of an offense unless the 

information

(1) is obtained independently of the person's acquiring the 

official stamps; or

(2) consists of testimony given or statements made in a 

proceeding involving taxes due from the person under this chapter.

(c) A stamp denoting payment of the tax imposed by this chapter 

may not be used against the taxpayer in the prosecution of a criminal 

proceeding.

Sec. 43.52.100. ACCOUNTING FOR RECEIPTS. The commissioner of 

administration shall separately account for money collected under this 

chapter that the department deposits in the general fund.

Sec. 43.52.110. RELATIONSHIP OF CHAPTER TO OTHER LAW. (a) At 

the request of the taxpayer, the superior court shall stay the pro­

ceedings in an action to enforce the assessment, levy, and collection
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of the tax imposed by this chapter until the conclusion of criminal 

proceedings related to the controlled substance for which the tax is 

imposed.

(b) This section does not prohibit the department from immedi­

ately seizing assets or collecting taxes.

(c) A court or the department may not grant a taxpayer immunity 

for testimony given, or statements made, in connection with a proceed­

ing involving taxes due from the person under this chapter.

Sec. 43.52.199. DEFINITIONS. In this chapter

(1) "controlled substance" has the meaning given in AS 11.-

71.900;

(2) "schedule IA controlled substance" means a controlled 

substance included in the schedule in AS 11.71.140;

(3) "schedule IIA controlled substance" means a controlled 

substance included in the schedule in AS 11.71.150;

(4) "schedule IIIA controlled substance" means a controlled 

substance included in the schedule in AS 11.71.160;

(5) "schedule IVA controlled substance" means a controlled 

substance included in the schedule in AS 11.71.170;

(6) "schedule VA controlled substance" means a controlled 

substance included in the schedule in AS 11.71.180;

(7) "schedule VIA controlled substance" means a controlled 

substance included in the schedule in AS 11.71.190;

(8) "tax" means the tax levied by AS 43.52.010.

* Sec. 2. AS 43.05.230(a) is amended to read:

(a) It is unlawful for a current or former officer, employee, or 

agent of the state to divulge facts obtained in the administration of 

a tax levied by AS 43.52, or the amount of income or the particulars 

set out or disclosed in a report or return made under this title, 
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(1) in connection with official investigations or proceed­

ings of the department, whether judicial or administrative, involving i
|

taxes due under this title;

(2) in connection with official investigations or proceed­

ings of the child support enforcement agency, whether judicial or 

administrative, involving child support obligations imposed or impos- 

able urder AS 25 or AS 47;

(3) as provided in AS 38.05.036 pertaining to audit func­

tions; and

(4) as otherwise provided in this section.

Sec. 3. This Act takes effect January 1, 1990.
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July 27, 1989

STEVE C O WPER, G O V E R N O R

REPLY TO:

y< CRIMINAL DIVISION CENTRAL OFFICE 
P.O. BOX KC
JUNEAU, ALASKA 99811 -0310  
PHONE: (907 ) <165-3428

□ OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE, SUITE 318  
ANCHORAGE, AIj ASKA 99507-5993 
PHONE: (907 ) 279-7424

The Honorable Fred F. Zharoff 
Alaska State Senator 
P.O. Box V
Juneau, Alaska 99811

Dear Senator Zharoff:

As we discussed at the end of the session, the Criminal 
Division has continued to work on a committee substitute for SB 
272. Taking the April 25, 1989 Chenoweth work draft as a starting 
point, we prepared the amendments set out in this letter. Although 
the amendments substantially improve the bill, and there is 
authority from other jurisdictions suggesting that taxation of 
controlled substances is constitutional, we cannot guarantee that 
this legislation will withstand a court challenge in Alaska.

In additions to the specific amendments offered below, 
I have a number of observations.

1. In developing the above amendments, I spoke with both a
lawyer in the Minnesota Department of Revenue (Therese 
Koenig-Smith, 612-296-3438)), and the person responsible 
for the drug tax program in Minnesota (Chris Sanft, 612- 
296-1940) . We discussed the reasons why Minnesota chose 
to limit application of the drug tax law to dealers
(defined as persons in possession of more than a
specified quantity of drugs). Minnesota made this
decision for two reasons: (1) since failing to pay the
drug tax is a felony offense, the legislature did not
want to turn a misdemeanor (e.g. possession of one gram 
of marijuana in an automobile) into a felony based solely 
on the drug tax law, and therefore, made the law 
applicable to possession of felony quantities of 
controlled substances; and (2) the cost of pursuing a tax 
act jn against a person in possession of one gram of 
marijuana is high and would not be offset by the tax
revenues collected, therefore, the law was made
applicable to persons in possession of a sufficient
quantity of drugs to make the tax action cost-effective.

We share the concerns of the Minnesota policy makers, and 
believe a better approach would be to make the law
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applicable only to "dealers." The definition of "dealer" 
in Minnesota is a person in possession of a felony 
quantity of controlled substances. We encourage you to 
amend SB 272 to make it applicable only to persons in 
possession of a felony quantity of controlled substances 
as set out in AS 11.71.040. In addition, based on the 
cost of pursuing tax assessments, it may be wise to raise 
the threshold quantity for imposition of taxes above what 
is set out in AS 11.71.040.

2. A recent case, State v. Durrant, 769 P.2d 1174 (Kan.
1989) (copy attached) , upheld the constitutionality of the 
Kansas drug tax statute in the face of a challenge based 
on infringement of the right against self-incrimination. 
The court in Durrant at pages 1180-81 discussed the 
necessity for imposing penalties on any person who 
discloses confidential tax information as a way to 
protect against the use of self-incriminating statements 
in criminal prosecutions. Under AS 43.05.230, it is a 
crime punishable by a $5000 fine, or by two years in 
jail, to divulge "the particulars set out or disclosed 
in a report or return made under this title." However, 
the drug tax law does not provide for either reports or 
returns. Therefore, either AS 43.05.230 needs to be 
amended to cover the situation presented in cases 
involving drug taxes, or criminal penalties for 
disclosure of confidential information should be written 
into AS 43.52.090. Although our recommendation would be 
to add a section to AS 43.52.090, you should discuss this 
issue with the Department of Revenue to see which 
alternative would make administration of the chapter 
easier.

3. We are concerned about the amount of tax imposed on
Schedule IA controlled substances. Since the tax is set 
at $100 on each one-tenth of a gram, the tax on a gram 
of substances such as opium, codeine, and heroin would 
be $1000 a gram, or $28,000 an ounce. This high rate of 
taxation opens the door to the argument that the tax is 
punitive, and therefore, criminal in nature and an 
impermissible exercise of taxing powers. See, e.g., Zwak 
v. United States, 848 F.2d 1179 (11th Cir. 1988);
Sonzinsky v. United States, 300 U.S. 506, 81 L.Ed 772, 
57 S.Ct. 554 (1937); and Annot. 81 L.Ed. 776 (1937). If 
an Alaska court found that the measure was punitive, it 
might mean, for example, that the protections normally 
available to criminal defendants, such as court appointed 
counsel, would be available to persons involved in tax 
proceedings. It could also mean that the state would be 
precluded, based on constitutional due process 
considerations, from both collecting a tax and pursuing
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a criminal prosecution. See, e.g. United State v. 
Halper,  U.S.  , 45 Cr.L.Rptr. 3033 (May 15, 1989).

We suggest that the amount of tax imposed on Schedule IA 
controlled substances be reduced to a more reasonable 
amount.

4. The statute is silent on the issue of whether a defendant
would be entitled to retain sufficient assets to hire a 
private attorney. I assume this is because you did not 
intend to provide an exception to the law allowing 
seizure of all assets necessary to meet the entire tax 
liability. The United States Supreme Court recently 
determined, based in part on an analysis of legislative 
intent, that assets to pay attorney's fees can be 
forfeited without infringing on a criminal defendant's 
constitutional right to an attorney. See, United States
v. Monsanto, ___ U.S.  , 45 Cr.L.Rptr. 3133 (June 22,
1989) and Caplin & Drysdale v. United States, ___  U.S.
 , 45 Cr.L.Rptr. 3143 (June 22, 1989) . In order to
clarify the intent of the Alaska legislature on this 
issue, it would be prudent that the bill be accompanied 
by a statement of legislative intent to allow seizure of 
assets that could otherwise be used to pay attorney's 
fees.

5. The law does not make any provision for credit for
previously paid taxes, and as a result, may impermissibly 
allow for double taxation. Minnesota amended its drug 
tax law this year to avoid this problem with the 
following language:

If another state or local unit of government has 
previously assessed an excise tax on the marijuana 
or controlled substances, the taxpayer must pay the 
difference between the tax due under [the section 
of law requiring payment of drug taxes] and the tax 
previously paid. If the tax previously paid to the 
other state or local unit of government was equal 
to or greater than the tax due under [the section 
of law requiring payment of drug taxes], no tax is 
due. The burden is on the taxpayer to show that an 
excise tax on the marijuana or controlled substances 
has been paid to another state or loccl unit of 
government.

6. As written, on page 3, lines 19 - 20, the bill requires
that existing distraint procedures be used to collect 
drug tax assessments. However, we understand that you 
want authority to immediately seize property, and do not 
want there to be a ten day delay (or longer if a person
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files an appeal). In its present form, the legislation 
does not provide this authority. For the sake of 
comparison, a copy of Minnesota's tax procedures is 
attached for your information, and m<^y provide a helpful 
model for the legislative drafters. In subdivision 2 
of section 270.70, for example, a specific waiver of the 
ten-day notice period is included.

One point of caution: in drafting jeopardy assessment
procedures it is important to provide the level of 
procedural due process required by the state and federal 
constitutions. The specific issue is whether a judicial 
proceeding after the seizure of assets and before their 
sale, coupled with a full hearing on the merits later, 
is sufficient to meet the due process hearing 
requirement. A lengthy discussion of this issue is set 
out in Sisson v. Triplett, 428N.W.2d 565, 568-571 (Minn.
1988). In Minnesota, the court approved the immediate 
seizure of assets because the statute specifically 
provided an opportunity for a judicial hearing and other 
relief prior to sale of the property by: (1) allowing
property to be returned upon posting a bond; (2) 
providing for an injunction to prohibit the enforcement 
of a levy or sale upon a showing of irreparable injury; 
and (3) creating an action for "equitable relief" for 
release of the property.

7. We reviewed the bill from the perspective of the Criminal
Division. However, we do not have special expertise in 
the field of taxation. In addition to our review, we 
strongly suggest that the next work draft of the bill be 
reviewed by an attorney familiar with Alaska's tax laws.

The specific amendments we suggest to the April 25, 1989 
Chenoweth work draft are:

Amendment 1: "Dosage unit" could be interpreted to mean
either one tablet, or multiple tablets, of a controlled substance. 
The amendment clarifies the intent of the legislation.

Page 1, line 21: The term "dosage unit" should either 
be df5ined, or replaced with tht. phrase "tablet, ampule, 
or syrette."

Page 1, iine 28: The term "dosage unit" should either
be defined, or replaced with the phrase "tablet, ampule, 
or syrette."
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Page 2, line 1: The term "dosage units" should either
be defined, or replaced with the phrase "tablets, 
ampules, or syrettes."

Page 2, lines 15 - 16: The term "dosage units" should
either be defined, or replaced with the phrase "tablets, 
ampules, or syrettes."

Amendment 2 : As currently drafted, the bill requires
that the stamp be affixed to the controlled substance, which is a 
physical impossibility. The amendment corrects this problem.

Page 2, lines 2 - 8 :  The existing section should be
deleted and replaced with the following:

Sec. 43.52.020. STAMPS AFFIXED, (a) When a person 
acquires or imports into the state a controlled substance 
on which the tax under this chapter is due, if a stamp 
evidencing payment of the tax has not already been 
affixed to the container in which the substance is 
enclosed, the person shall have the stamp permanently 
affixed on the container immediately upon receiving the 
substance.

(b) If the controlled substance is subdivided into 
more than one container, a stamp must be affixed to each 
container.

(c) Each stamp may be used only once.

Amendment 3 : Since the legislation requires purchase of
stamps, and affixing of stamps, and makes no provision for 
alternative indicia of purchase, the reference does not make sense 
and should be deleted from the bill.

Page 2, line 13: Delete the phrase "or other indicia of
purchase",

Page 2, lines 23-24: Delete the phrase "or other
official indicia".

Page 2, line 29 and Page 3, line 1: Delete the phrase
"or other official indicia.'1
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Amendment 4 : This phrase was taken from the Minnesota
statute, does not make sense in Alaska, and should be deleted from 
the bill.

Page 3, lines 14 - 15: Delete phrase "Statement filed
by the commissioner with the court administrator, or any 
other".

Amendment 5 : As written, the tax law would apply to
drugs lawfully obtained by prescription, possessed for research 
approved under federal law, or possessed by doctors, pharmacies and 
hospitals. The amendment adds an exception for possession of 
controlled substances under these circumstances, and is modelled 
on a similar provision in the Minnesota law.

Page 3, lines 21 - 26: The existing section should be
deleted and replaced with the following:

Sec. 43.52.060. TAX PAYMENT REQUIRED FOR
POSSESSION. (a) A person may not possess a controlled 
substance subject to the tax imposed by the chapter 
unless

(1) the tax has been paid on the controlled 
substance; and

(2) a stamp issued by the department has been 
affixed to the controlled substance.

(b) A person lawfully in possession of a controlled 
substance is not subject to the tax required under this 
chapter.

Amendment 6 : There are two criminal penalty provisions 
in AS 43.05. The amendment clarifies which penalty provision 
applies to drug tax cases.

Page 3, line 28: The reference to "AS 43.05" should be
changed to "AS 43.05.290".

Amendment 7 : Although an exception is made in AS
43.52.090(a) for release of information obtained in connection with 
a proceeding involving drug taxes, a similar exception is not 
contained in AS 43.52.090(b). If proposed amendment 8 is
incorporated into the bill, and the taxpayer is given the option 
of staying the tax proceedings until conclusion of related criminal 
cases, there is no reason to prohibit prosecution use of testimony
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If you have any questions, please feel free to call. If 
a new work draft is prepared, I would very much appreciate 
receiving a copy.

Attachment

cc: The Honorable Jan Faiks
Douglas B. Baily 
Bob Evans 
Royce Weller

Very truly yours

DOUGLAS B. BAILY

Laurie H. Otto 
Assistant Attorney General
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KV tiic commissioner within five years after the date of assessment of the lax. A notice 
of lien filed in one county .may be transcribed to any other county within ten years afier 
the date of us filing, but the transcription shall not extend the period during which the 
lien is enforceable. A notice of lien may be renewed by the commissioner before the 
expiration of the ten-year period for an additional ten years. The taxpayer must receive 
written notice of the renew al.

Subd. 5. [Repealed, 1985 c 101 s 17]
Subd. 6. Enforceabiliry of lien. The lien imposed by this section shall be 

enforceable by levy as authorized in section 270.70, or by judgment lien foreclosure as 
authorized in chapter 550.

Subd. 7. Notice of mortgage foreclosure or contract termination. If a lien has been 
filed by tbe commissioner of revenue against real property pursuant to this section, and. 
subsequent to the recording of the lien, a mortgage foreclosure upon the real property 
is commenced under chapter 580, or a termination of contract of sale of the real 
property is commenced under section 559.21, notice of the mortgage foreclosure or 
termination of contract of sale shall be mailed to the commissioner not less than 25 
days prior to the foreclosure or termination. Provided, notice need not be given 
pursuant to this subdivision if the lien of the commissioner has been filed within 30 
days or less prior to the foreclosure or termination. The contents of the notice shall 
be as prescribed in section 7425(c)(1) of the Internal Revenue Code of 1954, as 
amended through December 31, 1982.

Subd. 8. Filing entitlement. Execution of notices of liens or of other notices 
affecting state tax liens by the commissioner of revenue or a delegate entitles them to 
be filed, and no other attestation, certification, or acknowledgment is necessary.

Subd. 9. Lien search fees. Upon request of any person, the filing officer shall issue 
a certificate showing whether there is on file, on the date and hour stated in the 
certificate, any notice of lien cr certificate or notice affecting any lien filed after June 
30, 1979. naming a particular person, and giving the date and hour of filing of each 
notice o' certificate naming the person. The fee for a certificate shall be as provided 
by section 336 9-407 or 357.1 S. subdivision 1, clause (3). Upon request, the filing 
officer shall furnish a copy of any notice of state lien, or notice or certificate affecting 
a state lien, for a fee of 50 cents per p2ge.

Subd. 10.. Limitation for home-tcad properry. A lien imposed under this section 
upon propem defined as homestead property in chapter 510 may not be enforced 
against homestead property by levy under section 270.70, or by judgment lien under 
chapter 550.

Historv: 1982 c 823 an  2 s S: 19S3 c 180s 3-6; 1988 c 101 s 6-9; 1988 c 281 s 2; 1986 
C 444; lSp  'l98b c 1 a n  2 s 11-14

270.70 LENT AND DISTRAINT.
Subdivision 1. Authority of commissioner. If any tax payable to the commissioner 

of revenue or to the depariment of revenue is not paid when due. such tax may be 
collected by the commissioner of revenue within five years after the date of assessment 
of the tax. or if the tax judgment has been filed, within the statutory period of 
enforcement of a valid tax judgment, by a levy upon all property and rights to property 
of the person liable for the payment or collection of such tax (except that which is 
exempt from execution pursuant to section 550.37) or property on which there is a lien 
provided in section 270.69. For this purpose, the term “tax" shall include any penally, 
interest and costs properly payable. The term “levy" includes the power of distramt 
and seizure by any means.

Subd. 2. Notice and demand; jeopardy collection. Before a levy is made, notice 
and demand for payment of the amount due shall be given to the person liable for the 
payment or collection of the tax at least ten days prior to the levy. If the commissioner 
has reason to believe that collection of the tax is in jeopardy, notice and demand for 
immediate payment of the tax ma> be made by the commissioner. If the tax is not paid.
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the commissioner mas proceed to collect by levy without regard to the ten da> period 
prostdcd herein.

Subd. 3. Manner of execution and sale. In making the execution of the levy and 
in collecting the taxes due. the commissioner shall have all of the powers provided in 
chapter 550 and ir. any other law for purposes of effecting an execution against property 
in this state. The sale of property levied upon, and the time and manner of redemption 
therefrom, shall, to the extent not provided in sections 270.701 to 270.709, be governed 
by chapter 550. The seal of the court, subscribed by the court administrator, as 
provided in section 550.04, shall not be required. The levy for collection of taxes may 
be made whether or not the commissioner has commenced a legal action for collection 
of such taxes.

Subd. 4. Stay of sale, (a) Where a jeopardy assessment or any other assessment 
has been made by the commissioner, the property seized for collection of the tax shall 
not be sold until the time has expired for filing an appeal of the assessment with the 
tax court pursuant to chapter 271. If an appeal has been filed, no sale shall be made 
unless the taxes remain unpaid for a period of more than 30 days after final determina­
tion of the appeal by the tax court or by the appropriate judicial forum.

(b) Notwithstanding clause (a), seized property may be sold if
(i) the taxpayer consents in writing to the salt, or
(ii) the commissioner determines that the property is perishable or may become 

greatly reduced in price or value by keeping, or that such property cannot be kept 
without great expense.

Subd. 5. Probate court jurisdiction. Where a levy has been made to collect taxes 
pursuant to this section and the property seized is properly included in a formal 
proceeding commenced under sections 524.3-401 to 524.3-505 and maintained under 
full supervision of the court, such property shall not be sold until the probate proceed­
ings are completed or until the court so orders.

Subd. 6. Boi.d or security to release seizure. The property seized shall be returned 
by the commissioner if the owner gives a surety bond equal to the appraised value of 
the owner's interest in the property, as determined by the commissioner, or deposits 
with the commissioner security in such form and amount as the commissioner deems 
necessary to insure payment of the liability, but not more than twice the liability.

Subd. 7. Injunction. Notwithstanding any other provision to the contrary, if a 
levy or sale pursuant to this section would irreparably injure rights in property which 
the coun determines to be superior to rights of the state in such property, the district 
coun may gram 2 n injunction to prohibit the enforcement of such levy or to prohibit 
such sale.

Subd. S. Surrender of property suhjeet to levy. Any person who fails or refuses 
to surrender without reasonable cause any property or rights to property subject to levy, 
upon demand by the commissioner, shall be liable personally to the suic of Minnesota 
in an amount equal to the value of the property or rights not so surrendered, but not 
exceeding the amount of taxes for the collection of which such levy has been made. 
Any amount recovered under this subdivision shall be credited against the tax liability 
for the collection of which such levy was made.

Subd. 9. Penalty. In addition to the personal liability imposed by subdivision 
8. if any person required to surrender property or rights to property fails or refuses to 
surrender the property or rights to property without reasonable cause, such person shall 
be liable for a penally equal to 25 pcrccm of the amount recoverable under subdivision 
8. No pan of such penalty shall be credited against the lax liability for the collection 
of which such levy was made.

Subd. 10. Person defined. The term “person" as used in subdivision 8 includes 
an officer or employee of a corporation or a member or employee of a partnership who. 
as such officer, employee or member is under a duly to surrender the property or rights 
to property or to discharge the obligation. The personal liability imposed by subdivi­
sion 8 and the penalty imposed by subdivision 9 may, after dcmano to honor a levy
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has been made, be assessed by thr commissioner within 60 days after service of the levy. 
An assessing tax order under this subdivision shall be appealable to the tax court 
without payment of the lax, penalty, or interest in the manner provided by lau, but an 
appeal shail not preclude the commissioner from exercising any collection action the 
commissioner deems necessary to preserve the interests of the state while the matter 
is pending.

Subd. 11. Optional remedy. Any action taken by the commissioner pursuant to 
this section shall not constitute an election by the state to pursue a remedy to the 
exclusion of any other remedy.

Subd. 12. Equitable relief. After the commissioner 1 as seized the property of 
any person, that person may, upon giving 48 hours notice to the commissioner and to 
the court, bring a claim for equitable relief before the district court for the release of 
the property to the taxpayer upon such terms and conditions as the coun may deem 
equitable.

Subd. 13. Levy and sale by sheriff. If any lax payable to the commissioner of 
revenue or to the depanment of revenue is not laid as provided in subdivision 2, the 
commissioner may, within five years after the date of assessment of the tax, delegate 
the authority granted by subdivision 1, by means of issuing a warrant to the sheriff of 
any county of the state commanding the sheriff, as agent for the commissioner, to levy 
upon and sell the real and personal propcny of the person liable for the payment or 
collection of the tax and to levy upon the ngJits to property of that person within the 
county, or to levy upon anc scire any property within the county on which there is a 
lien provided in section 270.69, and to return the warrant to the commissioner and pay 
to the commissioner the money collected by virtue thereof by a lime to be therein 
specified not less then 60 days from the date of the warrant. The sheriff shall proceed 
thereunder to levy upon and seize any propcny of the person and to levy upon the rights 
to propcny of thr person within the county (except the person’s homestead or that 
propcny which is exempt from execution pursuant to section 550.37), or to levy upon 
and seize any propcny within the county on which there is a lien provided in section
270.69. For purposes of the preceding sentence, the term ‘ tax" shall include any 
penally, interest ard costs properly payable. Thr sheriff shall then sell so much of the 
propcny levied upon as is required to satisfy the taxes, interest, and penalties, together 
with the sheriffs costs: but the sales, and the lime and manner of redemption there* 
from, shall, to the extent not provided in sections 270.701 to 270.709. be governed by 
chapter 550. The proceeds of the sales, less the sherirt s costs, shall be turned over lo 
the commissioner. uiio shall then apply the proceeds as provided in section 270.708.

Subd. 14. Priority of levy. Notwithstanding section 52.12, a levy by the commis­
sioner made pursuant to the provisions of this section upon a taxpayer's funds on 
deposit in a financial institution located in this state, shall have priority over any 
unexcrciscd right of sciofl of the fistancia) institution to apply the levied funds toward 
the balance of 2n outstanding loan or loans owed by the taxpayer to the financial 
institution. A claim by the financial institution that ii exercised its right to setoff prior 
to the levy by the commissioner must be substantiated by evidence of the date of the 
setoff, and shall be verified by the sworn statement of a responsible corporate officer 
of the financial institution. Furthermore, for purposes of determining the priority of 
any levy made under this section, the levy shall be treat- d as if it were an execution 
made pursuant to chapter 550.

Subd. 15. Effect of honoring levy. Any person in possession of (or obligated with 
rrsDccl to) property or rights to property subject to levy upon which a levy has been 
made who. upon demand by the commissioner, surrenders the propcny or rights to 
propenx (or who pays a liability under subdivision 8) shall be discharged from any 
obligation or liability to the person liable for the payment or collection of t'.ic delin­
quent ta> with respect to the propcny or rights to propcny so surrendered or paid.

Subd. 16. Notice of levy. Notwithstanding any other provision of law to the 
contrary, the notice of any levy authorized by this section may be served by mail or by 
deliver)' by an employee or agent of the depanment of revenue.

History. 1975 c 377 s 6: J976 c 134 s 7S: 1977 c 307 s 29: J9S2 c 523 a n  2 s 9-16; 
1983 c ISO s 7-9. 1983 c 10) s 10.11: 1986 c 444; lSp!9S6  c 3 an  1 s 82
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270.701 SALE OF SEIZE't* PROPERTY.
Subdivision I. Noiirr of seizure. As soon as practicable after seizure of propeny, 

nonce in suiting shall be given b> the cornnussionrr of revenue 10 the owner of the 
propeny (or. in ihe case of personal propers), the possessor thereof) and shall be served 
in like manner as a summons in a civil artion in the district coun. If the owner cannot 
be readily located, or has no dwelling or place of business within this state, the notice 
may be mailed to the last known address. The notice shall specify ihe sum demanded 
and shall contain, in the case of personal propcny, an account of the propcny seized 
and, in the case of real propcny, a description with reasonable cenainty of the propcny 
seized.

Subd. 2. Notice of sale. The commissioner shall as soon as practicable after the 
seizure of the propcny give notice of sale of the propcny to the owner, in the manner 
of service prescribed in subdivision I. In the case of personal propcny, the notice shall 
be served at least 10 days prior to the sale. In the case of real propcny, the notice shall 
be served at least four weeks prior to the sale. The commissioner shall also cause public 
notice of each sale to be made. Jn the case of personal propcny. notice shall be posted 
at least 10 days prior to the sale at the post office nearest the place where the seizure 
is made, and in not less than two other public places. In the case of real propeny, six 
weeks' published notice shall be given prior to the sale, in a newspaper published or 
generally circulated in the county. The notice of sale provided in this subdivision shall 
specify the propcny to be sold, and the time, place, manner and conditions of the sale. 
Whenever levs is made without regard to the ten-day period provided in section 
270.70. subdivision 2, public notice of sale of the propcny seized shall not be made 
within the ten-day period unless section 270..702 (relating to sale of perishable goods) 
isapplicab'v ' s

Subd. 3. Sale of indivisible property. If any propcny linble to levy is not divisible, 
so as to enable the commissioner by sale of a pan thereof to raise the whole amount 
of the tax and expenses, the whole of the propcny shall be sold.

Sued. 4. Time and place uf sale. The time of sale shall be after the expiration of 
the notice periods prescribed in subdivision 2. The place of sale shall be within the 
county in which the propcny is seized, except by special order of the commissioner.

Subd. 5. Manner and conditions of sale, (a) Before the sale the commissioner snail 
determine a minimum price for which the propenyshall be sold, and if no person offers 
for the propcny at the sale the amount of the minimum price, the propcny shall be 
declared to be purchased at the minimum price for the stale of Minnesota: otherwise 
the propcny shall be declared to be sold to the highest bidder. In determining the 
minimum price, the commissioner shp.il take into account the expense of making the 
levy and salt. The announcement of the minimum price determined by the commis­
sioner may be delayed until the receipt of the highest bid.

(b) The sale shall not be conducted in any manner other than:
(i) by public auction, or
(ii) by public sale under scaled bids.
(c) In the case of seizure of severe! items of propcny, the items may be offered 

separately, in groups, or in the aggregate, and shall be sold under whichever method 
piodu^cs the highest aggregate amount.

(d) Payment in lull shall be required at the time of acceptance of a bid. excep. that 
a pan. of the payment may be deferred by the commissioner for a period not to exceed 
30 days.

(c) Other methods (including advenising) in addition to those prescribed in subdi­
vision 2 may be used in giving notice of the sale.

(0 The commissionci may adjourn the sale from time to time for a period not to 
exceed 30 days.

(g) If payment ir. full is required at the time of acceptance of a bid and is not then 
and there paid, the commissioner shall forthwith proceed to again sell the propcny in 
the manner provided in this section. If the conditions of the sale permit pan of the

payment  t 
may be in 
has not b. 
the date o 
by the co 
purchase i 
section. I 
the propc 
defaulting 
by the dc ’ 

l l i sto

270.702 :ir  th«
become gi 
without f 
if the own 
notice of ‘ 
be return'  
lo the coi 
form, wit 
appraised 
circumsti  
with this 
propcny
Hist.

270.703
Subc 

have the 
any, to  tl 
commiss 
connecii.

Subt 
sold as p: 
having a 
permillc- 
t ime wit! 
t ime wit! 
be perm 
county it 
the use c 
purchase 
of the sa

Sub 
the c o m  
section I

His-

270.704
In t! 

give to t 
In the c. 
for who- 
l f rca l  p:

5111



J78.7W DEPARTMENT Or RIVENl'E JJ|;

within ten days from the sale cause the icnificate of sale to be duly recorded by the 
county recorder of the county in which the real propeny is located

History: I9S2 c 523 or; 2 s 20

270.705 EFFECT OF CERTIFICATE Or SALE.
Subdivision I. Personal properry, (a) In all cases of sale pursuant to section

270.701 of personal propcny. the ceniftcale of sale given pursuant to section 270.704 
shall be pnma facie evidence of the right of the commissioner to make the sale, and 
conclusive evidence of the regularity of the proceedings in making the sale. The 
cenificatc shall transfer to the purchaser all right, title, and interest of the pany 
delinquent in and to the propcny sold.

(b) If the propeny consists of stocks, the cenificaie of sale shall be notice, when 
received, to any corporation, company, or association of the transfer, and shall be 
authority to the corporation, company, or association to record the transfer on its books ( 
and records in the same manner as if the stocks were transferred or assigned by the
pany holding the same, in lieu of any original or prior cenificaie, which shall be void, i
whether canceled or not. I

(c) If the subject of sale is securities or other evidences of debt, the cenificaie of .
sale shall be a good and valid receipt to the person holding the same, as against any j
person holding or claiming to hold possession of the sccunties or other evidences of
debt.

(d) If the propcny consists of a motor vehicle, the ccnificate of sale shall be notice, 
when received, to the registrar of motor vehicles of this state of the transfer, and rhall 
be authority to the registrar to record the transfer on the books and records in the same 
manner as if the ccnificate of title to the motor vehicle were transferred or assigned by ; 
tne p2ny holding the same, in lieu of any original or prior cenificaie. which shall be
void, whether canceled or r.ot. .

Subd. 2. Real properry . In the case of the sale of real propcny pursuant to section j
270.701, the ccnificate of sale given pursuant to section 270.704 shall be prima facie ;
evidence of the facts therein stated, and shall be considered and operate as a convey­
ance of all the right, titie, and interest the pany delinquent had in and to the real 
propcny thus so'd at the time the lien of the state of Minnesota attached thereto.

Subd. 3. Junior encumbrances. A ccnificate of sale of personal propeny or real 
propcny given pursuant to section 270.704 shall discharge the propeny from all liens, 
encumbrances, and titles over w hich the lien of the state of Minnesota with respect to 
which the levy was made had priority.

History: J9S2 c 523 a n  2 s 21; 1986 c 444

270.706 RECORDS O r SALE.
The commissioner shall, for the depanment of revenue, keep a record of all sales 

of propcny under section 270.70) and of redemptions of real propcny. The record !
shall set fonh the tax for w-hich the sale was made, ihe dates of seizure and sale, the !
name of the pany assessed and all proceedings in making the sale, the amount of j
expenses, the names of the purchasers, and the date of the cenificatc of sale. A copy 
of the rccoid, or any pan thereof, ccnified by the commissioner shall be evidence in ,
any coun of the truth of the facts therein stated.

History: 1982 c 523 a n  2 s 22

270.707 EXPENSE O F  LEVY A N D  SALE.
The commissioner shall determine the expenses to be allowed in all cases of levy 

and sale.

History: 1982 c 523 a n  2 s 23 i
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payment lo be deferred, and if the pan is not paid within ihe prescribed period, suit 
may be instituted against the purchaser for the purchase price or that pan thereof as 
has not been paid, together with interest at the rate specified in section 5*19.09 from 
the date of the sale; or. in the discretion of the commissioner, the sale may be declared 
by the commissioner to be null and void for failure to make full payment of the 
purchase price and the propcny may again be advenised and sold as provided in this 
section. In the event ci a rcadvcniscmcnt and sale, any new purchaser shall receive 
the propcny or rights to propeny free and dear of any claim or right of the former 
defaulting purchaser, of any nature whatsoever, and the amount paid upon the bid price 
by the defaulting purchaser shall be forfeited.

History: IPS 2 c 523 a n  2 s 17; 1986 c 444

270.70: SALE OF PERISHABLE GOODS.
If ihe commissioner determines that any propeny seized is liable lo perish or 

become greatly reduced in price or value by keeping, or that the propcny cannot be kept 
without great expense, the commissioner shall appraise the value of the propcny, and 
if the owner of the propeny can be readily found, the commissioner shall give the owner 
notice of the determination of the appraised value of the propcny. The propeny shall 
be returned to the owner if. within the lime specified in the notice, the owner (a) pays 
to the commissioner an amount equal to the appraised value, or (b) gives bond in the 
form, with the sureties, and in the amount as the commissioner prescribes to pay the 
appraised amount at the time the commissioner determines to be appropriate in the 
circumstances. If the owner does not pay the amount or furnish the bond in accordance 
with this section, the commissio.ier shall as soon as practicable make public sale of the 
propeny in accordance with section 270.701.

History: 1982 c 523 a n  2 s 18; 1986 c 441

270.703 REDE M PT ION OF PROPERTY.
Subdivision ]. Before sale. Any person whose propeny has been levied upon shall 

have the right to pay the amount due, together with the expenses of the proceeding, if 
any, to the commissioner at any time prior to the sale thereof, and upon payment the 
commissioner shall restore the propeny to the person, and all funher proceedings in 
connection with the levy c.n the ptopeny shall cease from the lime of payment.

Subd. 2. Redemption of real estate after sale. The owners of any real propeny 
sold as provided in this section, their heirs, executors, or administrators, or any person 
having any interest therein, o: a lien iheteor., or any person in their behalf, shall be 
permitted to redeem the propeny sold, or any particular tract of the propcny, at any 
time wjihin 6 months, or in case the real propeny sold exceeds 10 acres in size, at any 
lime within 12 months, after the sale thereof. The property or tract of propeny shall 
be permitted to be redeemed upon payment to the purchaser (or if not found in the 
county in w-hich the propeny to be redeemed is situated, then to the commissioner, for 
„hc use of the purchaser, or the purchaser's heirs or assigns) of the amount paid by the 
purchaser together with interest at the rate specified in section 549.09 from the date 
of the sale.

Subd. 3. Record. When any lands sold arc redeemed as provided in this section, 
the commissioner shall cause entry of the fact to he made upon the record required by 
section 270.706 and the entry shall be evidence of the redemption.

History: 1982 c 523 an  2 s 19, 19S6 c 444

270.704 CERTIFICATE OF SALE.
In the case of propeny sold as provided in section 270.701. the commissioner shall 

give to the purchaser a ccnificate of sale upon payment in full of the purchase price. 
In the case of real propcny the ccnificate shall set fonh the real propcny purchased, 
for whose taxes the propcny was sold, the name of the purchaser, and the price paid. 
If real property is declared purchased by the state of Minnesota, the commissioner shall
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within ten days from the sale cause the certificate of sale to be duly recorded by the 
county recorder of the county in which the real propcny is located.

History: 1952 c 523 or; 2 s 20

270.705 EFFECT O r  CERTIFICATE OF SALE.
Subdivision 1. Persunal properry, (a) In all cases of sale pursuant lo section

270.701 of personal propeny. the ccnificate of sale given pursuant to section 270.704 
shall be prima facie evidence of the right of the commissioner lo make the sale, and 
conclusive evidence of the regularity of the proceedings in making the sale. The 
ccnificate shall transfer to the purchaser all right, title, and interest of the pany 
delinquent in and to the propcny sold.

(b) If the propcny consists of stocks, the ccnificate of sale shall be notice, when 
received, to any corporation, company, or association of the transfer, and shall be 
authority to the corporation, company, or association to record the transfer on its books 
and records in the same manner as if the stocks were transferred or assigned by the 
pany holding the same, in lieu of any original or prior cenificatc, which shall be void, 
whether canceled or not.

(c) If the subject of sale is securities or other evidences of debt, the cenificaie of 
sale shall be a good and valid receipt to the person holding the same, as against any 
person holding or claiming to hold possession of the securities or other evidences of 
debt.

(d) If the propeny consists of a motor vehicle, the ccnificate of sale shall be notice, 
when received, to the registrar of motor vehicles of this state of the transfer, and shall 
be authority to the registrar to record the transfer on the books and records in the same 
manner as if the cenificaie of title to the motor vehicle were transferred or assigned by 
me pany holding the same, in lieu of any original or prior ccnifican., which shall be 
void, whether canceled or not.

Subd. 2. Real property. In the case of the sale of real propcny pursuant lo section
270.701, the ccnificate of sale gi'-cn pursuant to section 270.704 shall be pnma facie 
evidence of the facts therein stated, and shall be considered and operate as a convey­
ance of all the right, titie, and interest the pany delinquent had in and to the real 
propeny thus so'd at the lime the lien of the state of Minnesota attached thereto.

Subd. 3. Junior encumbrances. A ccnificate of sale of personal propeny or real 
propcny given pursuant to section 270.70-1 shall discharge the propeny from all liens, 
encumbrances, and titles over which the lien of the .tate of Minnesota with respect to 
which '.he levy W 2s made had priority.

History: 1982 c 523 ari 2 j 21: J 9 S t. 444

270.706 RECORDS OF SALE.
The commissioner shall, for the depanment of revenue, keep a record of all sales 

of propcny under section 270.701 and of redemptions of real propeny. The record 
shall set fonh the tax for which the sale was made, ihe dates of seizure and sale, the 
name of the pany assessed and all proceedings in making the sale, the amount of 
expenses, the names of the purchasers, and the date of the ccnificate of sale. A copy 
of the rccoid, or any par. thereof, ccnificd by the commissioner shall be evidence in 
any cojh nl the truth of the facts therein stated.

History : 1982 c 523 an  2 s 22

270.707 EXPENSE OF l . L \ Y  AND SALE.
The commissioner shall determine the expenses to be allowed in all cases of levy 

and sale.

H is to ry :  1982 c 523 art 2 s 23
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270.708 APPLICATION OF PROCEEDS OF LEVY.
Subdivision I. Collection of liabilirx. Any money realized by proceedings under 

this chapier. whether b> seizure. b> surrender under section 270.70 (except pursuant 
to subdivision 9 thereof-), by sale of seized propeny, or by sale of propeny redeemed 
b> the state of Minnesota (if the interest of the state of Minnesota in the propeny was 
a lien ansing under the provisions of section 270.69), shall be applied as follows:

(a) First, against the expenses of the proceedings; then
(b) If the propcny seized and sold is subject to a tax administered by the commis­

sioner of revenue which has not been paid, the amount remaining after applying clause
(a) shall next be applied against the lax liability (and, if the tax was not previously 
assessed, it shall then be assessed); and

(c) The amount, if any, remaining after applying clauses (a) and (b) shall be applied 
against the tax liability in respect of which the levy was mad* or the sale was conducted.

Subd. 2. Surplus proceeds. Any surplus proceeds remaining after the application 
of subdivision 1 shall, upon application and satisfactory proof in support thereof, be 
credited or refunded by the commissioner to the person or persons legally entitled 
thereto.

History: 1982 c 523 an  2 s 24

270.709 A L T H O R m ’ TO RELEASE LEVY AND RETURN PROPERTY.
Subdivision 1. Release of levy. It shall be lawful for the commissioner to release

the levy upon all or pan of the propcny or rights to propcny levied upon if the 
commissioner determines that the release will facilitate the collection of the liability, 
but the release shall not operate to prevent any subsequent levy.

Subd. 2. Return of property. If the commissioner determines that propeny has 
been wrongfully levied upon, it shall be lawful for the commissioner to return:

(a) The specific propeny levied upon, at any time;
(b) An amount of money equal to the amount of money levied upon, at any time 

before th. expiration of nine months from the date of the levy; or
(c) An amount of money equal to the amount of money received by the state of 

Minnesota from a sale of the propcny, at any time before the expiration of nine months 
from the date of the ‘Sale.

For purposes of clause (c). if propcny is declared purchased by the state of 
Minnesota at a sale pursuant to section 270.701, subdivision 5 (relating to manner and 
conditions of sale), the state of Minnesota shall be treated as having received an amount 
of money equal to the minimum mice determined pursuant to section 270.701, 
subdivision 5 or. if larger, the amount received by the state of Minnesota from the 
resale of the propeny.

History: 19S2 c 523 art 2 s 25

270.71 ACQUISITION A N D  RESALE OF SEIZED PROPERTY'.
For the purpose of enabling the commissioner of revenue to purchase or redeem 

seized propcny in which the state of Minnesota has an interest arising from a lien for 
unpaid taxes, there is appropnalcd to the commissioner an amount representing the 
cost of such purchases or redemptions. Seized propcny acquired by the state of 
Minnesota to satisfy unpaid taxes shall be resold by the commissioner. The commis­
sioner shall preserve the value of seized propcny while controlling it, including but not 
limited to the procu.Tmcni of insurance. For the purpose of refunding the proceeds 
from the sale of levied or redeemed propcny which arc in excess of the actual tax 
liability plus costs of acquiring the propcny, there is hereby created a levied and 
redeemed propcny refund account in the agency fund. All amounts deposited into this 
account arc appropriated to the commissioner of revenue. The commissioner shall 
repon quancrlv on the status of this program to the chairs of the house taxes and 
appropriations committees and senate taxes and tax laws and finance committees.
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O r i g i n a l  sponsor(s): SEN. ZHAROF F

IN T H E  SENATE B Y  T H E  J U D I C I A R Y  COMMITTEE

CS F O R  SENATE B I L L  NO, 272 ( J u d i c i a r y )

IN THE L E G I S L A T U R E  OF THE S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  BILL

F o r  an Act entitled: "A n A c t  imposi ng taxes o n  c o n t r o l l e d  substances; and

p r o v i d i n g  for an e f f e c t i v e  d a t e . ,f

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. A S  43 is a m e n d e d  by adding a n e w  c h a p t e r  to read:

C H A P T E R  52. TAX ON C ONTRO L L E D  S U B S T A N C E S .

Sec. 4 3 . 5 2 . 0 1 0 .  T A X  IMPOSED. (a) T h e r e  ie levied an exci se tax ! 

in the f o l l o w i n g  amounts on each of the c o n t r o l l e d  substances set out 

b e l o w  that a p e r s o n  p o s s e s s e s  in the state:

(1)____ $________  on each gra m of a s c h e d u l e  IA c o n t r o l l e d  sub-
llc'-"-’V.i'i f  

0 il 2
cei "tJa« «

(2) $________  on each g r a m  of a s c h e d u l e  IIA controlled
c r t . „,,0_ p  /ZO-7SV r"1-- |CC n■£.*_> ■ svo

substance; ts-0 A z - s "

(3)____ $________  on each gram of a s c h e d u l e  IIIA or schedule

IVA c o n t r o l l e d  s u b s tance if the amount o f  the schedule II IA or 

schedule I V A  c o n t r o l l e d  substance  that the p e r s o n  po ssesses equals or
i-VVA

exceeds \ 1
f,.4+ ■'*' I

(A) the n u m b e r  of tablets, am pules, or syrettes set

out in A S  11.71.040(a)(3)(B); or

(B) the a g g r e g a t e  w eight  s e t  out in AS 11.71.040(a)-

(3)(C) ;

(4) $_________ on each gram of a s c h e d u l e  V A  control led

substance if the amount of the schedule VA controlled substance that 

the person possesses equals or exceeds ?

(A) the n u m b e r  of tablets, ampules, or syrettes set

-1- CSSB 272(Jud)
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out in AS 1 1 . 7 1 . 0 4 0 ( a ) ( 3 ) ( D ) ; or

(B) the a g g r e g a t e  w e i g h t  set out in AS 11.71.040(a)-

( 3 ) (E) ;

(5) $________  on each g r a m  of a schedule V I A  c o n t r o l l e d  s u b­

stance if the amount of the c ontro l l e d  substance  that the person

possesses s q uals or exceeds the aggregate w e ight set out in AS 11.-
rr' • 11 i t

71.040(a)( 3)(F).

(b) F o r  the p u r p o s e  of c a l c u l a t i n g  the tax u n d e r  this section, a 

q u a ntity of a c o n t r o l l e d  s u b s t a n c e  is m e a s u r e d  by the w e i g h t  of the 

substance, w h e t h e r  pure, impure, or dilute, in the p e r son' s p o s s e s­

sion.

Sec. 43.52.020. STAMPS AFFIXED. (a) When a p e r s o n  acquires or 

imports int o the state a c o n t r o l l e d  substance on w h i c h  the tax under 

this c h a p t e r  is due, if a stamp eviden cing p a yment of the tax has not 

a l r e a d y  b e e n  affixed to the c o n t a i n e r  in w h i c h  the s u b s t a n c e  is e n­

closed, the p e r s o n  shall have the stamp p e r m a n e n t l y  a f f i x e d  on the

c o n t ainer  i m m e d i a t e l y  u p o n  r e c e i v i n g  the substance. If the controlled  

substance is subdiv i d e d  into m o r e  than one container, a stamp m u s t  be 

a f f i x e d  to e a c h  container.

(b) E a c h  stamp m a y  be u s e d  only once.

Sec. 43.52.030. P A Y M E N T  O F  TAX. (a) The tax i m p o s e d  b y  this 

chapter  is due and p a y a b l e  by the p e rson immedia tely u n r m  fV>o person's 

a c q u i s i t i o n  o f  the c o n t r o l l e d  substance.

(b) A  p e r s o n  w h o  is liable for the tax imposed by this chapter

shall pay the face v alu e for each stamp.

(c) If anoth er s tate or u n i t  of local g o v e r n m e n t  has p r e v i o u s l y  

levied and c o l l e c t e d  an excise tax on a c ontr o l l e d  substance, subject 

to the tax i m posed by this chapter, the taxpayer m u s t  pay the d i f f e r­

ence b e t w e e n  the tax due u n d e r  AS 43.52.010 and the tax p r e v i o u s l y

CSSB 2 7 2 (Jud) -2-
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paid. If the tax p r e v i o u s l y  paid to the other state or u n i t  of local 

g o v e r n m e n t  was equal to or g r e a t e r  than the tax due u n d e r  AS 43.52.- 

010, a tax is not due. If a r e d u c t i o n  or e x e m p t i o n  is c l a i m e d  under 

this subsection, the b u r d e n  is on the taxpayer to s h o w  that an excise 

tax on the c o n t r o l l e d  substance has b e e n  paid to a n o t h e r  state or unit 

of local government.

Sec. 43.52.040. A D M I N I S T R A T I O N  OF CHAPTER. (a) The department

shall

(1) a d m i n i s t e r  this chapter;

(2) collect, supervise, a n d  enfo rce the c o l l e c t i o n  of taxes 

due u n d e r  this c h apter and enforce the penalties  p r o v i d e d  in this

title f o r  failure to pay a tax w h e n  due; and

(3) adopt a u n i f o r m  s ystem of p r o v iding o f f i c i a l  stamps for

c o n t r o l l e d  substances u p o n  w h i c h  a tax is imposed.

(b) The dep artment m a y  adopt r egulat ions n e c e s s a r y  for the

a d m i n i s t r a t i o n  of this chapter.

Sec. 43.52.050. A S S E S S M E N T  OF TAX BY COMMIS S I O N E R .  (a) An

a s s e s s m e n t  for a p e r s o n  not p o s s e s s i n g  v a l i d  stamps s h o w i n g  that the

tax has b e e n  p a i d  shall be c o n s i d e r e d  a j e o p a r d y  a s s e s s m e n t  or c o l­

lection. The c o m m i s s i o n e r  shall

(1) assess a tax and a p p l i c a b l e  p e n a lt ies b a s e d  on personal 

k n o w l e d g e  or i n f o r m a t i o n  available to the commissioner*

(2) m a i l  to the taxpayer at the t a x p a y e r ' s  last known

address, or serve in person, a w r i t t e n  n otice of the a m o u n t  of tax and

p e n a l t y ;

(3) d emand immediate p a y m e n t  of the tax; and

(4) if payment is not i m m e d i a t e l y  made, c o l l e c t  the tax and 

p e n a l t y  b y  any m e t h o d  prescr i b e d  in this title.

(b) The tax and penalties a s s e s s e d  by the c o m m i s s i o n e r  in an
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assessment m a d e  u n d e r  (a) of this s e c t i o n  are p r e s u m e d  to be v a l i d  and 

correctly determ i n e d  and assessed. T h e  b u r d e n  is u p o n  the t a x payer to 

show their incorrectness or invalidity. A  c e r t i f i c a t e  by the c o m m i s­

sioner of the amount of tax and p e n a l t i e s  d e t e r m i n e d  or a s s e s s e d  is 

admissible in evidence and is p r i m a  facie e v i d e n c e  of the facts it 

c o n t a i n s .

(c) Except for AS 43. 20.270(b)(2 ) and (k) , the p r o v i s i o n s  of 

AS 43.10.030 and AS 43.20.270 apply to this chapter. However, if the 

commissioner has reason to b e l i e v e  that c o l l e c t i o n  of the tax is in 

jeopardy, the commissioner m a y  give n o t i c e  and d e man d immedi ate p a y­

ment of the tax. If the tax is not p r o m p t l y  paid, the c o m m i s s i o n e r

(1) may p r oc eed to c o llec t by levy u n d e r  AS 43.20.270(c);

(2) may not sell the p r o p e r t y  seized for c o l l e c t i o n  of the 

tax u ntil the time has expire d for filing an appeal of the assessme nt 

of the tax u n d e r  AS 43.05.240;

(3) shall retu rn the p r o p e r t y  seized if the owner provides 

a surety b o n d  equal to the apprai sal value of the owner's interes t in 

the property, as determine d by the commissioner, or deposits w i t h  the 

c o mmi ssioner security in a form and amount as the c o m m i s s i o n e r  may 

determine to assure payment of the tax liability.

Sec. 43.52.060. TAX P A Y M E N T  R E Q U I R E D  F O R  POSSESSION. (a) A 

person w h o  possesses a c o n t r o l l e d  s u b s tance in an amount the p o s s e s­

sion of w h i c h  w o u l d  be a felony u n d e r  AS 11.71 must  pay the tax on the 

contro lled substance imposed u n d e r  A S  43.52.010 and affix the stamp 

issued by the department on the c o n t r o l l e d  substance.

(b) A  person lawfully in p o s s e s s i o n  of a c o n t r o l l e d  substance is 

not subject to the tax r e q uired u n d e r  this chapter.

Sec. 43.52.070. C R I M INAL PENALTIES. The penalties p r o v i d e d  in 

AS 43.05.290 apply to the tax levied in this chapter.
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Sec. 43.52.080. C I V I L  PENALTY. A  person w h o  is ir. c o ntro l of a 

c o n t r o l l e d  s u b s tanc e in v i o l a t i o n  o f  this chapter is c o n s i d e r e d  to 

h a v e  p o s s e s s i o n  of the c o n t r o l l e d  substance. A  person in p o s s e s s i o n  

of a c o n t r o l l e d  s u b s t a n c e  in v i o l a t i o n  of this chap ter is p e r s o n a l l y  

liable for the tax, plus a p e n a l t y  of 100 percent.

Sec. 43.52.090. C O N F I D E N T I A L  N A T U R E  OF INFORMATION. (a) The 

c o m m i s s i o n e r  and employees of the d epart m e n t  m a y  not reveal facts 

o b t a i n e d  f r o m  a p e r s o n  in the a d m i n i s t r a t i o n  of this chapter except in 

c o n n e c t i o n  w i t h  a p r o c e e d i n g  i n v o l v i n g  taxes due under this chapte r  

fr o m  the person. This s u b s e c t i o n  does not prohibit the c o m m i s s i o n e r  

from p u b l i s h i n g  stat istics about the tax levied by this c h a p t e r  that 

do not d i s c l o s e  the ident i t y  of p e r s o n s  who have p u r c h a s e d  the stamps 

as evidence of p a y me nt of the tax.

(b) I n f o r m a t i o n  o b t a i n e d  by the department from a p erson m a y  not 

be u s e d  a g a i r s t  the p e r s o n  in the p r o s e c u t i o n  of an offense u n l e s s  the 

i n f o r m a t i o n

(1) is o b t a i n e d  i n d e p e n d e n t l y  of the person's a c q u i r i n g  the 

official stamps; or

(2) consists of t e s t imony g i v e n  or statements m a d e  in a 

p r o c e e d i n g  i n v o l v i n g  taxes due from the person under this chapter.

(c) A stamp denoting payment of the tax imposed by this c h a p t e r  

m a y  not be u s e d  against the taxpayer in the prosecution of a c r i mi nal  

p r o c e e d i n g .

See. 43.52.100. A C C O U N T I N G  F O R  RECEIPTS. The c o m m i s s i o n e r  of 

ad m i n i s t r a t i o n  shall se para t e l y  account for money collected u n d e r  this 

c h apt er that the depart m e n t  deposits in the general fund.

Sec. 43.52.110. R E L A T I O N S H I P  O F  CHAPTER TO OTHER LAW. (a) At 

the request of the taxpayer, the s u p e r i o r  court shall stay the p r o­

ceedings in an a cti on to enforce the assessment, levy, and c o l l e c t i o n
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of the tax i m p o s e d  by this chapter u n t i l  the c o n c l u s i o n  of criminal 

p r o c e e d i n g s  r e l a t e d  to the c o n t r o l l e d  s u b s t a n c e  for w h i c h  the tax is 

imposed.

(b) This s e c t i o n  does not p r o h i b i t  the d e p a r t m e n t  from i m m e d i­

atel y  seizing assets or c o l l e c t i n g  taxes.

(c) A  court or the departm ent m a y  not g r a n t  a ta xpa y e r  immunity 

for t e s t imon y given, or stateme nts made, in c o n n e c t i o n  w i t h  a p r o c e e d­

ing invol ving taxes due fr om the p e r s o n  u n d e r  this chapter.

Sec. 43.52. 199. DEFINITIONS.  In this c h a p t e r

(1) " c o n t r o l l e d  substance" has the m e a n i n g  g i v e n  in AS 11.-

71 .900;

(2) " s c h e d u l e  IA c o n t r o l l e d  s u b s t a n c e "  mea ns a controlled 

su b s tance inc luded in the schedule in AS 11.71.140;

(3) " s c h e d u l e  IIA c o n t r o l l e d  s u b s t a n c e "  means a controlled  

su b s tance i n c lud ed in the schedule in AS 11.71.150;

(4) " s c h e d u l e  IIIA c o n t r o l l e d  s u b s t a n c e "  means a controlled 

s u b s t a n c e  i n c luded in the schedule in AS 11.71.160;

(5) " s c h e d u l e  IVA c o n t r o l l e d  s u b s t a n c e "  m eans a controlled  

substance i n c luded in the schedule in AS 11.71.170;

(6) " s c h edule VA c o n t r o l l e d  s u b s t a n c e "  means a controlled  

subst a n c e  included  in the schedule in AS 11.71.180;

(7) " s c h edule V I A  c o n t r o l l e d  s u b s t a n c e "  means a ront-rclled 

s u b s t a n c e  includ ed in the schedule in AS 11.71.190;

(8) "tax" m e a n s  the tax levied by AS 43.52.010.

* Sec. 2. AS 43.05.230(a) is amended to read:

(a) It is u n l a w f u l  for a current or former officer, employee, or 

agent of the state to d i vu lge facts o b t a i n e d  in the a d m i n i s t r a t i o n  of 

a tax levied by AS 43.52, or the a mount of income or the particulars 

set out or d i s c l o s e d  in a repcrt or r e t u r n  m a d e  u n d e r  this title, 
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except

(1) in c o n n e c t i o n  w i t h  official i n v e s t i g a t i o n s  or p r o c e e d­

ings of the department, w h e t h e r  j u d i c i a l  or a d m i n i strative, involving 

taxes due u n d e r  this title;

(2) in c o n n e c t i o n  w i t h  of ficial i n v e s t i g a t i o n s  or p r o c e e d­

ings of the child suppo rt e n f o r c e m e n t  agency, w h e t h e r  judicial or

a d m i n i strative , involving child support o b l i g a t i o n s  i m posed or impos- 

able u n d e r  AS 25 or AS 47;

(3) as p r o v i d e d  in AS 3 8 . 0 5.036 p e r t a i n i n g  to audit f u n c­

tions; and

(4) as o t h e r w i s e  p r o v i d e d  in his section.

* Sec. 3. This A c t  takes effect J a n u a r y  1, 1990.

I
I
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6

7

IN THE SENATE

2 CS F O K  SENATE BILL NO. 272 ( )

3 IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

4 S I X T EENTH  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  BILL

For an Act entitled: "An Act imposing taxes on c o n t r o l l e d  substances;  and

p r o v i d i n g  for an e f f e c t i v e  date."

8 BE IT E N A C T E D  BY THE L E G I S L A T U R E  O F  THE S TATE OF ALASKA:

9 * Sect ion 1. AS 43 is amended b y  adding a n e w  c h apter to read:

10 C H APTER 52. TAX O N  C O N T R O L L E D  SUBSTANCES.

Sec. 43.52.010. T A X  IMPOSED. (a) E xcept as p r o v i d e d  in (b) of 

this section, there is levied an excise tax in the f o l l o w i n g  amounts 

on the follow ing co ntro l l e d  subst a n c e s  that a p e r s o n  p o s s e s s e s  in the 

s t a t e :

(1) $100 on each o n e - t e n t h  g r a m  of a schedule IA contro l l e d

s u b s t a n c e ;

(2) $10 on each o n e - t e n t h  g r a m  of a sched u l e  I I A  contr o l l e d

s u b s t a n c e ;

(3) $3.50 on each g r a m  of a sched ule IIIA, IVA, VA, or VIA 

c o n t r o l l e d  substance.

(b) If a c o n t r o l l e d  su bstance is in the form of a dosage unit, 

the excise tax levied on the c o n t r o l l e d  s u b s tance is $20 per dosage 

u n i t .

(c) F o r  the p u r p o s e  of c a l c u l a t i n g  the tax u n d e r  this section, a 

q u a n t i t y  of a c o n t r o l l e d  sub st a n c e  is m e a s u r e d  by the w e i g h t  of the 

substance, w h e t h e r  pure, impure, or dilute, in the p e r s o n ' s  p o s­

session. If the c o n t r o l l e d  substance  is n o r m a l l y  d i s p e n s e d  or u s e d  in 

the form of a dosage unit, for the p u r p o s e  of c a l c u l a t i n g  the tax 

u nder this section, the q u a n t i t y  of the c o n t r o l l e d  s u b s t a n c e  shall be
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determ ined by the n umber of dosage units.

Sec. 43.52.020. STAMPS AFFIXED. 'a) When a person a c q uires or 

imports into the state a controlled substance on w h i c h  the tax u n d e r  

this chapter is due, if a stamp or o t h e r  indicia e v i d e n c i n g  p a ymen t of 

the tax has not already been affixed, the person shall h a v e  the stamp 

or othei indi cia perma n e n t l y  affixed on the controlled s u b s tance i m m e­

diately u p o n  r e c e i v i n g  the substance.

(b) Each stamp or other indicia m a y  be used only once.

Sec. 43.52.030. PAYMEN T OF TAX. (a) The tax imposed by this 

chapter is due and payable by the p e r s o n  i m mediately  upon the p e r son 's  

a cquis i t i o n  of the controlled substance.

(b) A  p e r s o n  who is liable for the tax imposed by this c h a p t e r

shall pay the face value for each stamp or other indici a of purchase.

(c) For purpo ses of calculating the tax due u n d e r  this chapter,

the c o n t r o l l e d  substance is m e a s u r e d  b y  the we ight or n u m b e r  of dosage 

units of the substan ce in the person's  possession.

Sec. 43.52.040. A D M I N I S T R A T I O N  OF CHAPTER. (a) The d e p a r t m e n t

shall

(1) a d m i n i s t e r  this chapter;

(2) collect, supervise, and enforce the c o l l e c t i o n  of taxes 

due u n d e r  this chapter and enforce the penalties p r o v i d e d  in this

title for failure to pay a tax w h e n  due; and

(3) adopt a u n i f o r m  s y s t e m  of p r o v i d i n g  of ficial stamps or 

other official indicia for con tro l l e d  substances u p o n  w h i c h  a tax is 

i m p o s e d .

(b) The d epart m e n t  may adopt r egulations  n e c e s s a r y  for the

a d m i n i s t r a t i o n  of this chapter.

Sec. 43.52.050. A S S E S S M E N T  OF T A X  BY COMMIS SIONER. (a) An

a ssessment for a person not p o s s e s s i n g  v a l i d  stamps or e t h e r  o f f i c i a l  
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indicia showing  that the tax has b e e n  paid shall be consid e r e d  a 

j e o p a r d y  assessment or collection. The c o mmissio ner shall

(1) assess a tax and app licable penalties b ased on personal 

k n o w l e d g e  or information ava ilable to the commissioner;

(2) mail to the taxpayer at the taxpayer's last k now n 

address, or serve in person, a w r i t t e n  notice of the amount of tax and 

penalty;

(3) demand immediate p a y m e n t  of the tax; and

(4) if payment is not i m m e d i a t e l y  made, collect the tax and 

p e n a l t y  by any m e t h o d  prescr i b e d  in this title.

(b) The tax and p enalties a s s e s s e d  by the c o m m i s s i o n e r  in an 

a ssess m e n t  made  under (a) of this section are p r e s u m e d  to be v a l i d  and 

co r r ectly determined and assessed. The b ur den is upon the taxpayer to 

show their incorrectness or invalidity. A statement filed by the 

c o m m i s s i o n e r  w i t h  the court administrator, or any o t h e r  c e rtific ate by 

the c o m m i s s i o n e r  of the amount of tax and penalties d e t e r m i n e d  or 

a s s e ssed is admissible in evidence and is prima facie evide nce of the 

facts it contains.

(c) Except for AS 43. 20.270(b)(2), the provi s i o n s  of AS 43.10.- 

030 and AS 43.20.270 apply to this chapter.

Sec. 43.52.060. TAX PAYMENT R E Q U I R E D  FOR POSSESSION. A  person 

m ay not possess a controlled substance subject to the tax imposed by 

this c h a p t e r  unless

(1) the tax has been paid on the controll ed substance; and

(2) a stamp or other official indicia issued by the d e p a r t­

ment has been affixed to the cont rolled substance.

Sec. 43.52.070. C R I M I N A L  PENALTIES. The penalties p r o v i d e d  in 

AS 43.05 apply to the tax levied in this c.hapter.

Sec. 43.52.080. C I V I L  PENALTY. A person who is in control of a
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controll ed substa nce in v i o l a t i o n  o f  this chapter is c o n s i d e r e d  to 

have p o s s e s s i o n  of the controlled substance. A person in p o s s e s s i o n  

of a c ontro l l e d  substance in viola t i o n  of this chapter is p e r s o n a l l y  

liable for the tax, plus a penalty of 100 percent.

Sec. A3.52.090. CONFID E N T I A L  N A T U R E  OF INFORMATION. (a) The 

c o m mission er and employees of the department m a y  not r evea l facts 

o btained fr om a person in the a d m i nistration  of this chapter  except in 

connection w i t h  a procee d i n g  involving taxes due u n der this chapter 

from the person. This subsection does not p rohibit the c o m m i s s i o n e r  

from p u b l i s h i n g  statistics about the tax levied by this chapter that 

do not disclose the identity of persons w h o  have p u r c h a s e d  the stamps 

as evidence of payment of the tax.

(b) I nforma tion o b t a i n e d  by the department from a p e r s o n  m a y  not

be used against the person in the prosec u t i o n  of an offense unless the

information is obtained i n d ep endently of the person's a c q u i r i n g  the 

official stamps or other official indicia requi red b y  this chapter.

(c) A  stamp denoting payment of the tax imposed b y  this chapter  

m a y  not be u s e d  against the taxpayer in the prosec u t i o n  of a criminal 

p r o c e e d i n g .

Sec. A3.52.100. A C C O U N T I N G  FOR RECEIPTS. The c o m m i s s i o n e r  of

a d m i nistration shall separat ely account for m o n e y  col lected u n d e r  this 

chapter that the d epartment deposits in the general fund.

Sec. A3.52.110. R E L A T I O N S H I P  OF C H APTER TO OTHER LAW. (a) The

superior court m a y  stay the proceedin gs in ar. a cti on to enfor ce the 

assessment, levy, and collec t i o n  of the tax imposed by this c h apter  

until a c r i min al p ros ecution based on pos ses s i o n  of c o n t r o l l e d  s u b­

stances subject to the tax has been determined.

(b) This chapter does not in any m a n n e r  provide i mmun i t y  for a 

person from criminal p r osecution under state law.
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Sec. 43.52.199. DEFINITIONS. In this chapter

(1) "cont rolled substance" has the m e a n i n g  given in AS 11.-

71.900;

(2) "schedule IA controlled substance" means a contro lled 

s ubstance included in the schedule in AS 11.71.140;

(3) "schedule IIA contro l l e d  substance" means a contro l l e d 

substance included in the schedule in AS 11.71.150;

(4) "schedule IIIA c o n t r o l l e d  substance" means a contr o l l e d  

substance i ncluded in the schedule in AS 11.7 1. 160 ;

(5) "schedule IVA controlle d substance" means a c o n t r o l l e d  

substance included in the schedule in AS 11.71.170;

(6) "schedule V A  control led substance" means a contro l l e d  

substance included in the schedule in AS 11.71.180;

(7) "schedule V I A  controlle d substance" means a contr o l l e d  

substance incl uded in the schedule in AS 11.71.190;

(8) "tax" means the tax levied by AS 43.52.010.

* Sec. 2. This Act takes effect J a n u a r y  1, 1990.
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C R IM IN A L  D IV IS IO N

July 27, 1989

JUNEAU, ALASKA 09811-0310  
PHONE: (907 ) >165-3428

f J OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST -ITH AVENUE. SUITE 318  
ANCHORAGE, ALASKA 99501-5993  
PHONE: (907 ) 279-7-124

The Honorable Fred F. Zharoff 
Alaska State Senator 
P.O. Box V
Juneau, Alaska 99811

Dear Senator Zharoff:

As we discussed at the end of the session, the Criminal 
Division has continued to work on a committee substitute for SB 
272. Taking the April 25, 1989 Chenoweth work draft as a starting 
point, we prepared the amendments set out in this letter. Although 
the amendments substantially improve the bill, and there is 
authority from other jurisdictions suggesting that taxation of 
controlled substances is constitutional, we cannot guarantee that 
this legislation will withstand a court challenge in Alaska.

In additions to the specific amendments offered below, 
I have a number of observations.

1. In developing the above amendments, I spoke with both a
lawyer in the Minnesota Department of Revenue (Therese 
Koenig-Smith, 612-296-3438)), and the person responsible 
for the drug tax program in Minnesota (Chris Sanft, 612- 
296-1940) . We discussed the reasons why Minnesota chose 
to limit application of the drug tax law to dealers
(defined as persons in possession of more than a
specified quantity of drugs). Minnesota made this
decision for two reasons: (1) since failing to pay the
drug tax is a felony offense, the legislature did not
want to turn a misdemeanor (e.g. possession of one gram 
of marijuana in an automobile) into a felony based solely 
on the drug tax law, and therefore, made the law 
applicable to possession of felony quantities of 
controlled substances; and (2) the cost of pursuing a tax 
action against a person in possession of one gram of 
marijuana is high and would not be offset by the tax 
revenues collected, therefore, the law was made 
applicable to persons in possession of a sufficient 
quantity of drugs to make the tax action cost-effective.

We share the concerns of the Minnesota policy makers, and 
believe a better approach would be to make the law
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applicable only to "dealers." The definition of "dealer" 
in Minnesota is a person in possession of a felony 
quantity of controlled substances. We encourage you to 
amend SB 272 to make it applicable only to persons in 
possession of a felony quantity of controlled substances 
as set out in AS 11.71.040. In addition, based on the 
cost of pursuing tax assessments, it may be wise to raise 
the threshold quantity for imposition of taxes above what 
is set out in AS 11.71.040.

2. A recent case, State v. Durrant, 769 P.2d 1174 (Kan. 
1989)(copy attached), upheld the constitutionality of the 
Kansas drug tax statute in the face of a challenge based 
on infringement of the right against self-incrimination. 
The court in Durrant at pages 1180-81 discussed the 
necessity for imposing penalties on any person who 
discloses confidential tax information as a way to 
protect against the use of self-incriminating statements 
in criminal prosecutions. Under AS 43.05.230, it is a 
crime punishable by a $5000 fine, or by two years in 
jail, to divulge "the particulars set out or disclosed 
in a report or return made under this title." However, 
the drug tax law does not provide for either reports or 
returns. Therefore, either AS 43.05.230 needs to be 
amended to cover the situation presented in cases 
involving drug taxes, or criminal penalties for 
disclosure of confidential information should be written 
into AS 43.52.090. Although our recommendation would be 
to add a section to AS 43.52.090, you should discuss this 
issue with the Department of Revenue to see which 
alternative would make administration of the chapter 
easier.

3. We are concerned about the amount of tax imposed on
Schedule IA controlled substances. Since the tax is set 
at $100 on each one-tenth of a gram, the tax on a gram 
of substances such as opium, codeine, and heroin would 
be $1000 a gram, or $28,000 an ounce. This high rate of 
taxation opens the door to the argument that the tax is 
punitive, and therefore, criminal in nature and an 
impermissible exercise of taxing powers. See, e.g., Zwak 
v. United States, 848 F.2d 1179 (11th Cir. 1988);
Sonzinsky v. United States, 300 U.S. 506, 81 L.Ed 772, 
57 S.Ct. 554 (1937); and Annot. 81 L.Ed. 776 (1937). If 
an Alaska court found that the measure was punitive, it 
might mean, for example, that the protections normally 
available to criminal defendants, such as court appointed 
counsel, would be available to persons involved in tax 
proceedings. It could also mean that the state would be 
precluded, based on constitutional due process 
considerations, from both collecting a tax and pursuing
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a criminal prosecution. See, e.g. United State v. 
Halper, ___  U.S. ___, 45 Cr.L.Rptr. 3033 (May 15, 1989) .

We suggest that the amount of tax imposed on Schedule IA 
controlled substances be reduced to a more reasonable 
amount.

4. The statute is silent on the issue of whether a defendant
would be entitled to retain sufficient assets to hire a 
private attorney. I assume this is because you did not 
intend to provide an exception to the law allowing 
seizure of all assets necessary to meet the entire tax 
liability. The United States Supreme Court recently 
determined, based in part on an analysis of legislative 
intent, that assets to pay attorney's fees can be 
forfeited without infringing on a criminal defendant's 
constitutional right to an attorney. See, United States
v. Monsanto, ___ U.S.  , 45 Cr.L.Rptr. 3133 (June 22,
1989) and Caplin & Drysdale v. United States, ___  U.S.
 , 45 Cr.L.Rptr. 3143 (June 22, 1989). In order to
clarify the intent of the Alaska legislature on this 
issue, it would be prudent that the bill be accompanied 
by a statement of legislative intent to allow seizure of 
assets that could otherwise be used to pay attorney's 
fees.

5. The law does not make any provision for credit for
previously paid taxes, and as a result, may impermissibly 
allow for double taxation. Minnesota amended its drug 
tax law this year to avoid this problem with the 
following language:

If another state or local unit of government has 
previously assessed an excise tax on the marijuana 
or controlled substances, the taxpayer must pay the 
difference between the tax due under [the section 
of law requiring payment of drug taxes] and the tax
previously paid. If the tax previously paid to the
other state or local unit of government was equal 
to or greater than the tax due under [the section 
of lav/ requiring payment of drug taxes] , no tax is 
due. The burden is on the taxpayer to show that an 
excise tax on the marijuana or controlled substances 
has been paid to another state or local unit of 
government.

6. As written, on page 3, lines 19 - 20, the bill requires
that existing distraint procedures be used to collect 
drug tax assessments. However, we understand that you
want authority to immediately seize property, and do not
want there to be a ten day delay (or longer if a person
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files an appeal). In its present form, the legislation 
does not provide this authority. For the sake of 
comparison, a copy of Minnesota's tax procedures is 
attached for your information, and may provide a helpful 
model for the legislative drafters. In subdivision 2 
of section 270.70, for example, a specific waiver of the 
ten-day notice period is included.

One point of caution: in drafting jeopardy assessment
procedures it is important to provide the level of 
procedural due process required by the state and federal 
constitutions. The specific issue is whether a judicial 
proceeding after the seizure of assets and before their 
sale, coupled with a full hearing on the merits later, 
is sufficient to meet the due process hearing 
requirement. A lengthy discussion of this issue is set 
out in Sisson v. Triplett, 428 N.W.2d 565, 568-571 (Minn. 
1988) . In Minnesota, the court approved the immediate 
seizure of a;»ets because the statute specifically 
provided an opportunity for a judicia„ hearing and other 
relief prior to sale of the property by: (1) allowing
property to be returned upon posting a bond; (2) 
providing for an injunction to prohibit the enforcement 
of a levy or sale upon a showing of irreparable injury; 
and (3) creating an action for "equitable relief" for 
release of the property.

7. We reviewed the bill from the perspective of the Criminal
Division. However, we do not have special expertise in 
the field of taxation. In addition to our review, we 
strongly suggest that the next work draft of the bill be 
reviewed by an attorney familiar with Alaska's tax laws.

The specific amendments we suggest to the April 25, 1989 
Chenoweth work draft are:

Amendment 1: "Dosage unit" could be interpreted to mean
either one tablet, or multiple tablets, of a controlled substance. 
The amendment clarifies the intent of the legislation.

Page 1, line 21: The term "dosage unit" should either
be defined, or replaced with the phrase "tablet, ampule, 
or syrette."

Page 1, line 28: The term "dosage unit" should either
be defined, or replaced with the phrase "tablet, ampule, 
or syrette."
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Page 2, line 1: The term "dosage units" should either
be defined, or replaced with the phrase "tablets, 
ampules, or syrettes."

Page 2, lines 15 - 16: The term "dosage units" should
either be defined, or replaced with the phrase "tablets, 
ampules, or syrettes."

Amendment 2 : As currently drafted, the bill requires
that the. stamp be affixed to the controlled substance, which is a 
physical impossibility. The amendment corrects this problem.

Page 2, lines 2 - 8 :  The existing section should be
deleted and replaced with the following:

Sec. 43.52.020. STAMPS AFFIXED, (a) When a person 
acquires or imports into the state a controlled substance 
on which the tax under this chapter is due, if a stamp 
evidencing payment of the tax has not already been 
affixed to the container in which the substance is 
enclosed, the person shall have the stamp permanently 
affixed on the container immediately upon receiving the 
substance.

(b) If the controlled substance is subdivided into 
more than one container, a stamp must be affixed to each 
container.

(c) Each stamp may be used only once.

Amendment 3 : Since the legislation require.? purchase of
stamps, and affixing of stamps, and makes no provision for 
alternative indicia of purchase, the reference does not make sense 
and should be deleted from the bill.

Page 2, line 13: Delete the phrase "or other indicia of
purchase".

Page 2, lines 23-24: Delete the phrase "or other
official indicia".

Page 2, line 29 and Page 3, line 1: Delete the phrase
"or other official indicia."
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Amendment 4 ; This phrase was taken from the Minnesota 
statute, does not make sense in Alaska, and should be deleted from 
the bill.

Page 3, lines 14 - 15: Delete phrase "Statement filed
by the commissioner with the court administrator, or any 
other'1.

Amendment 5 : As written, the tax law would apply to
drugs lawfully obtained by prescription, possessed for research 
approved under federal law, or possessed by doctors, pharmacies and 
hospitals. The amendment adds an exception for possession of 
controlled substances under these circumstances, and is modelled 
on a similar provision in the Minnesota law.

Page 3, lines 21 - 26: The existing section should be
deleted and replaced with the following:

Sec. 43.52.060. TAX PAYMENT REQUIRED FOR
POSSESSION. (a) A person may not possess a controlled 
substance subject to the tax imposed by the chapter 
unless

(1) the tax has been paid on the controlled 
substance; and

(2) a stamp issued by the department has been 
affixed to the controlled substance.

(b) A person lawfully in possession of a controlled 
substance is not subject to the tax required under this 
chapter.

Amendment 6 : There are two criminal penalty provisions
in AS 43.05. The amendment clarifies which penalty provision 
applies to drug tax cases.

Page 3, line 28: The reference to "AS 43.05" should be
changed to "AS 43.05.290".

Amendment 7 : Although an exception is made in AS
43.52.090(a) for release of information obtained in connection with 
a proceeding involving drug taxes, a similar exception is not 
contained in AS 43.52.090(b). If proposed amendment 8 is
incorporated into the bill, and 4he taxpayer is given the option 
of staying the tax proceedings until conclusion of related crimina?. 
cases, there is no reason to prohibit prosecution use of testimony



The Honorable Fred F. Zharoff July 27, 1909
Page 7

given during the course of tax enforcement actions. The following 
amendment would authorize such use:

Page 4, lines 13 - 16: The existing subsection (b)
should be deleted and replaced with the following:

(b) Information obtained by the department from a 
person may not be used against the person in the 
prosecution of an offense unless the information

(1) is obtained independently of the person's 
acquiring the official stamps or other official indicia 
required by this chapter; or

(2) consists of testimony given, or statements 
made, in connection with a proceeding involving taxes due 
under this chapter from the person.

Amendment 8 : As mentioned in the materials I sent you
on April 11, 1989, the Criminal Division has deep concerns about 
the effect of tax proceedings on our ability to prosecute drug 
offer lers. In order to avoid conflicts between the civil and 
criminal proceedings, the amendment provides for a mandatory stay 
of civil proceedings until conclusion of the underlying criminal 
case upon request of the taxpayer, and prohibits a court or the 
Department of Revenue from granting immunity for testimony given 
during tax proceedings. However, we cannot say with assurance that 
this solution is adequate to avoid the constitutional issues raised 
by the Alaska Supreme Court in Resek v. State, 706 P.2d 288 (Alaska 
1985).

Page 4, line 23 - 27: The existing subsection (a) should
be deleted and replaced with the following:

(a, Upon request of the taxpayer, the superior 
court shall stay a hearing on the merits of a tax action 
brought under this chapter until the conclusion of 
related criminal proceedings. Nothing in this section 
shall be interpreted as prohibiting the department from 
immediately seizing assets or collecting taxes. A court 
or the department may not grant a taxpayer transactional, 
use, or derivative-use immunity for testimony given, or 
statements made, in connection with a proceeding 
involving taxes due under this chapter from the person.
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If you have any questions, please feel free to call. If 
a new work draft is prepared, I would very much appreciate 
receiving a copy.

Very truly yours,

DOUGLAS B. BAILY 
ATTORNE

Laurie H. Otto 
Assistant Attorney General

Attachment

cc:v/^he Honorable Jan Faiks 
Douglas B. Baily 
Bob Evans 
Royce Weller
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the co' imissioncr within five years after the date of assessment of the tax. A notice 
of hen filed in one count) may be transcribed to any other county within ten years after 
the date of its filing, but the transcription shall not extend the period during which the 
hen is enforceable. A notice of lien may be renewed by the commissioner before the 
expiration of the ten-year period for an additional ten years. The taxpayer must receive 
written notice of the renewal,

Subd. 5. [Repealed, 1985 c 101 s 17]
Subd. 6. Enforceability of lien. The lien imposed by this section shall be 

enforceable by levy as authorized in section 270.70, or by judgment lien foreclosure as 
authorized in chapter 55U.

Subd. 7. Notice of mortgage foreclosure or contract termination. If a lien has been 
filed by tbc commissioner of revt ,t against real propeny pursuant to this section, and, 
subsequent to the recording of the hen, a mongage foreclosure upon the real propeny 
is commenced under chapter 580. or a termination of contract of sale of the real 
propeny is commenced under section 559.21, notice of the mongage foreclosure or 
termination of contract of sale shall be mailed to the commissioner not less than 25 
days prior to the foreclosure or termination. Provided, notice need not be given 
pursuant to this subdivision if the lien of the commissioner has been filed within 30 
days or less prior to the foreclosure or termination. The contents of the notice shall 
be as prescribed in section 7425(c)(1) of the Internal Revenue Code of 1954, as 
amended through December 31, 1982.

Subd. 8. Filing entitlement. Execution of notices of liens or of other notices 
affecting state tax liens by the commissioner of revenue or a delegate entitles them to 
be find, and no other attestation, certification, or acknowledgment is necessary.

Subd. 9. Lien search fees. Upon request of any person, the filing officer shall issue 
a certificate showing whether there is on file, on the date and hour stated in the 
certificate, any notice of lien cr ccnificate or notice affecting any lien filed after June 
30, 19/9. naming a particular person, and giving the date and hour of filing of each 
notice o' cenificatc naming the person. The fee for a cenificatc shall be a: provided 
by section 336 9-407 or 357.1 S. subdivision 1, clause (3). Upon request, the filing 
officer shall lumish a copy of any notice of state lien, or notice or ccnificate affecting 
a state lien, for a fee of 50 cents per page.

Subd. 10. Limitation for home-tcad properry. A lien imposed under this section 
upon propen) defined as homestead propeny in chapter 510 may not be enforced 
against homestead propcny by levy under section 270.70, or by judgment lien under 
chapter 550.

History; 1982 c 523 an  2 5 8 :19S3 c 180s 3-6:1985 c 101 s 6-9:19S5 c 281 s 2; 1986 
c444: !Spl98b c J a n  7 s 11-14

270.70 LENT A N D  DISTRAINT.
Subdivision 1. Authority of commissioner. If any tax payable to the commissioner 

of revenue or to the department of revenue is not paid when due. such tax may be 
collected by the commissioner of revenue within five years after the date of assessment 
of the tax. or if the tax judgment has been filed, within the statutory period of 
enforcement of a valid tax judgment, by a levy upon all propeny and rights to propeny 
of the person liable for the payment or collection of such tax (except that which is 
exempt from execution pursuant to section 550.37) or propeny on which there is a lien 
provided in sretion 270.69. For this purpose, the term "tax" shall include any penalty, 
interest and costs properly payable. The term “levy" includes the power of distraint 
and seizure by any means.

Subd. 2. Notice and demand; jeopardy collection. Before a levy is made, notice 
and demand for payment of the amount due shall be given to the person liable for the 
payment or collection of the tax at least ten days prior to the levy, If the commissioner 
has reason to believe that collection of the lax is in jeopardy, notice and demand for 
immediate pa\mtni of the tax ma\ be made by the commissioner. If the tax is not paid.

/lA .( >L̂ -
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the commissioner may proceed to collect by levy without regard lo the ten day period 
provided herein.

Subd. 3. Manner of execution and sale. In making the execution of the levy and 
in collecting the taxes due. the commissioner shall have all of the powers provided in 
chapter 550 and ir. any other law for purposes of effecting an execution against propcny 
in this state. The saie of propcny levied upon, and the time and manner of redemption 
therefrom, shall, to the extent not provided in sections 270.701 to 270.709, be governed 
by chapter 550. The seal of the coun, subscribed by the coun administrator, as 
provided in section 550.0-1, shall not be required. The levy for collection of taxes may­
be made whether or not the commissioner has commenced a legal action for collection 
of such taxes.

Subd. 4. Stay of sale, (a) Where a jeopardy assessment or any other assessment 
has been made by the commissioner, the propcny seized for collection of the tax shall 
not be sold until the time has expired for filing an appeal of the assessment with the 
lax coun pursuant to chapter 271. If an appeal has been filed, no sale shall be made 
unless the taxes remain unpaid for a period of more than 30 days after final determina­
tion of the appeal by the tai coun or by the appropriate judicial forum.

(b) Notwithstanding clause (a), seized propeny may be sold if
(i) the taxpayer consents in writing to the salt, or
(ii) the commissioner determines that the propeny is perishable or may become 

greatly reduced in price or value by keeping, or that such propcny cannot be kept 
without great expense.

Subd. 5. Probate court jurisdiction. Where a levy has been made to collect taxes 
pursuant to this section and the propeny seized is properly included in a formal 
proceeding commenced under sections 524.3-401 to 524.3-505 and maintained under 
full supervision of the coun. such propcny shall not be sold until the probate proceed­
ings are completed or until the coun so orders.

Subd. 6. Boi.-d or security to release seizure. The propeny seized shall be returned 
by the commissioner if the owner gives a surety bond equal to the appraised value of 
the owner's interest ir. the propcny. as determined by the commissioner, or deposits 
with the commissioner security in such form and amount as the commissioner deems 
necessary to insure payment of the liability, but not more than twice the liability.

Subd. 7. Injunction. Notwithstanding any other provision to the contrary, if a 
levy or sale pursuant to this section would irreparably injure rights in propcny which 
the coun determines to be superior to rights of the state in such propcny, the district 
coun may grant an injunction to yrohibil the enforcement of such levy or to prohibit 
such sale.

Subd. 8. Surrender oi property subject to levy. Any person who fails or refuses 
to surrender without reasonable cause any propeny or rights to propcny subject to levy, 
upon demand by the commissic . shall be liable personally to the state of Minnesota 
in an amount equal to the value of the propcny or rights not so surrendered, but not 
exceeding the amount of taxes for the collection of which such levy has been made. 
Any amount recovered under this subdivision shall be credited against the tax liability 
for the collection of which such levy was made.

Subd. 9. Pcnalry In addition to the personal liability imposed by subdivision 
8. if any person required to surrender propcny or rights to propeny fails or refuses to 
surrender the propcny or rights to propcny without reasonable cause, such person shall 
be liable for a penally equal to 25 percent of the amount recoverable under subdivision 
8. No pan of such penalty shall be credited against the tax liability for the collection 
of which such levy was made

Subd. 10. Person defined. The term “person” as used in subdivision 8 includes 
an officer or employee of a corporation ora member or employee of a panncrshtp who. 
as such officer, employee or member is under a duly to surrender the propcny or rights 
to propcny or lo discharge the obligation. The personal liability imposed by subdivi­
sion 8 and the penalty imposed by subdivision 9 may, after dcmano to honor a levy
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has been made, be assessed by the commissioner within 60 days after service of the levy. 
An assessing tax order under this subdivision shall be appealable to the tax coun 
without payment of the tax, penalty, or interest in the manner provided by law, but an 
appeal shall not preclude the commissioner from exercising any collection action the 
commissioner deems necessary to preserve the interests of the state while the matter 
is pending.

Subd. 11. Optional remedy. Any action taken by the commissioner pursuant lo
this section shall not constitute an election by the state to pursue a remedy to the 
exclusion of any other remedy.

Subd. 12. Equitable relief. After the commissioner has seized the propeny of
any person, that person may, upon giving 4 8 hours notice to the commissioner and to 
the coun, bring a claim for equitable relief before the distnct coun for the release of 
the propeny to the taxpayer upon such terms and conditions as the coun may deem 
equitable.

Subd. 13. Levy and sale by sheriff. If any tax payable to the commissioner of
revenue or to the depanment of revenue is not paid as provided in subdivision 2. the
commissioner may, within five years after the date of assessment of the tax, delegate 
the authority granted by subdivision 1, by means of issuing a warrant to the sherifi of 
any county of the state commanding the sheriff, as agent for the commissioner, to levy 
upon and sell the real and personal propcny of the person liable for the payment or 
collection o! the iax and to levy upon the nghis to propeny of that person wiihin th.‘ 
county, or to levy upon anc seize any propcny within the county on which there is a 
lien provided in section 270.69. and to return the warrant to the commissioner and pay 
to the commissioner the money collected by vinue thereof by a time to be therein 
specified not less then 60 days from the date of the warrant. The sheriff shall proceed 
thereunder to levy upon and seize any propcny of the person and to levy upon the rights 
to propeny of thr person within the county (except the person’s homestead or that 
propeny which is exempt from execution pursuant to section 550.37), or to levy upon 
and seize any propeny within the county on which there is a hen provided in section
270.69. For purposes of the preceding sentence, the term ‘'tax” shall include any 
penalty, interest and costs properly payable. The sheriff shall then sell so much of the 
prcpcny levied upon as is required* to satisfy the taxes, interest, and penalties, together 
with the sheriffs costs: but the sales, and the time and manner of redemption there­
from, shall, to the extent not provided in sections 270.70! to 270.709. be governed by 
chapter 550. The proceeds of the sales, less the shcrifTs costs, shall be turned over to 
the commissioner, who shall then apply the proceeds as provided in section 270.708.

Subd. 14. Priority of levy. Notwithstanding section 52.12, a levy.'by the commis­
sioner made pursuant to the provisions of this section upon a taxpayer’s funds on 
deposit in a financial institution located in this state, shall have priority over 2ny 
unexercised right of seiofi of the financial institution to apply the levied funds toward 
the balance of an outstanding loan or loans owed by the taxpayer lo the financial 
institution. A claim by ihe financial institution that it exercised its right to setoff prior 
to the levy by the commissioner must be substantiated by evidence of the date of the 
setoff, and shall be verified by the sworn statement of a responsible corporate officer 
of the financial institution. Furthermore, for purposes of determining the priority of 
any levy made under this section, the levy shall be treated as if it were an cxtcution 
made pursuant to chapter 550

Subd. 15. Effect of honoring levy. Any person in possession of (or obligated with 
respect to) propeny or rights to propeny subject to levy upon which a levy has been 
made who. upon demand by the commissioner, surrenders the propeny or rights to 
propcny (or who pays a liability under subdivision 8) shall be discharged from any 
obligation or liability to the person liable for the payment or collection of the delin­
quent tax with respect to the propcny or rights to propcny so surrendered or paid.

Subd. 16. Notice of levy. Notwithstanding any other provision of law to the 
contrary, the notice of any levy authorized by this section may be served by mail or by 
delivery by an employee or agent of the depanment of revenue.

History : 1973 c 377 s 6: 1976 c 13* s 78: 1977 c 307 j 29; 1982 c 323 a n  2 s 9-16: 
1983 c 180 5 7-9. 1983 c 101 s 10.11. 1986 c 4*<; lSp l986  c 3 a n  1 s 82
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270.701 SALE OF SEIZED PROPERTY.
Subdivision I. Notice of seizure. As soon as practicable after seizure of propcny. 

notice in writing shall be given by the commissioner of revenue to the owner of the 
propeny (or. in the case of personal propeny. the possessor thereof), and shall be served 
in like manner as a summons in a civil action in the riistncl coun. If the owner cannot 
be readilv located, or has no dwelling or place of business within this state, the notice 
may be mailed to the last known address. The notice shall specify the sum demanded 
and shall contain, in the case of personal propeny. an accouni of the propeny seized 
and, in the case of real propcny. a description with reasonable certainty of the propcny 
seized.

Subd. 2. Notice of sale. The commissioner shall as soon as practicable after the 
seizure of the propeny give notice of sale of the propeny to the owner, in the manner 
of service prescribed in subdivision I. In the ease of personal propeny, the notice shall 
be served at least 10 days prior to the sale. In the case of real propcny. the notice shall 
be served at least four weeks prior to the sale. The commissioner shall also cause public 
notice of each sale to be made. In the ease of personal propeny, notice s' all be posted 
at least 10 days prior to the sale a’ the post office nearest the place where the seizure 
is made, and in not less than two other public places. In the case of real propeny. six 
weeks' published notice shall be given prior to the sale, in a newspaper published or 
generally circulated in the county. The notice of sale provided in this subdivision shall 
specify the propeny to be sold, and the time, place, manner and conditions of the sale. 
Whenever levy is made without regard to the ten-day period provided in section
270.70. subdivision 2, public notice of sale of the propeny seized shall not be made 
within the ten-day period unless section 270..702 (relating to sale of perishable goods) 
is applicable. 11 '

Subd. 3. Sale of indivisible property. If any propcny liable to levy is not divisible, 
so as to enable the commissioner by sale of a pan thereof to raise the whole amount 
of the tax anu expenses, the whole of the propeny shall be sold.

Subd. A. Time and place uf sale. The lime of sale shall be after the expiration of 
the notice periods prescribed in subdivision 2. The place of sale shall be within the 
county in which the propeny is seized, except by special order of the commissioner.

Subd. 5. Manner and conditions of sale, (a) Before the sale the commissioner shall 
determine a minimum price for which the propeny shall be sold, and if no person offers 
for thr propcny at the sale the amount of the minimum price, thr propeny shall be 
declared to be purchased at the minimum price for the state of Minnesota: otherwise 
the propcny shall be declared to be sold to the highest bidder. In determining the 
minimum price, the commissioner shr.i) take into account the expense of making the 
levy and sale. The announcement of the minimum price determined by the commis­
sioner may be delayed unlil the receipt of the highest bid.

(b) The sale shall not be conducted in any manner other than:
(i) by public auction, or
(ii) by public sale under scaled bids.
(c) In the case of seizure of several items of propcny, the items may be offered 

separately, in groups, or in the aggregate, and shall be sold under whichever method 
pioduccs thr highest aggregate amount.

(d) Payment in lull shall be required at the lime of acceptance of a bid, except that 
a pan. of the payment may be deferred by the commissioner for a period not to exceed 
30 days.

(e) Other methods (including advenising) in addition to those prescribed in subdi­
vision 2 may be used in giving noiicc of the sale.

(0 The commissionci may adjourn the sale from time to time for a period not to 
exceed 30 days.

(g) If payment in full is required at thi. lime of acceptance of a bid and is not then 
and there paid, the commissioner shall fonhwith proceed to again sell the propcny in 
the manner provided in this section. If the conditions of the sale permit pan of the
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within ten davj from thr sale cause thr certificate of sale to be duly recorded by the 
county recorder of the counts in *hich me real propeny is located

History: I9S2 c 522 ar; 2 i  20

270.705 EFFECT OF CERTIFICATE OF SALE.
Subdivision I. Personal properry, (a) In all cases of sale pursuant to section

270.701 of personal propeny. the ccnificate of ule given pursuant to section 270.704 
shall be pnma facie evidence of the right of the commissioner to make the sale, and 
conclusive evidence of the regularity of the proceedings in making the sale. The 
cenificatc shall transfer to the purchaser all right, title, and interest of the pany 
delinquent in and to the propeny sold.

(b) If the propeny consists of stocks, the ccnificate of sale shall be notice, when 
received, to any corporation, company, or association of the transfer, and shall be 
authority to the corporation, company, or association to record the transfer on its books 
and records in the same manner as if the stocks were transferred or assigned by the 
pany holding the same, in lieu of any original or prior cenificatc, which shall be void, 
whether canceled or not.

(c) I)’ :he subject of sale is securities or other evidences of debt, the cenificatc of 
sale shall be a good and valid receipt to the person holding the same, as against a n y  
person holding or claiming to hold possession of the secunttcs or other eviJcnces of 
debt.

(d) K  the propcny consists of a motor vehicle, the ccnificate of sale shall be notice, 
when received, to the registrar of motor vehicles of this state of the transfer, and shall 
be authority to the registrar to record the transfer on the books and records in the same 
manner as if the ccnificate of title to the motor vehicle were transferred or assigned by 
tne pany holding the same, in lieu of any original or prior cenificaie, which shall be 
void, whether canceled or not.

Subd. 2. Real properry. In the case of the sale o.‘ real propcny pursuant to section
270.701, the cenificatc of sale given pursuant to section 270.704 shall be pnma facie 
evidence of the facts therein stated, and shall be considered and operate as a convey­
ance of all thr right, titie, and interest the pany delinquent had in and to the real 
propeny thus so'd at the time the lien of the state of Minnesota attached thereto.

Subd. 3. Junior encumbrances. A cenificaie of sale of personal propeny or real 
propcny given pursuant to section 270.70-t shall discharge the propeny from all liens, 
encumbrances, and titles over which the lien of the state of Minnesota with respect to 
which the l evy  w a s  made had priority.

History: 19S2 c 523 an  2 5 21; 19S6 c 444

270.706 RECORDS OF SALE.
The commissioner shall, for the department of revenue, keep a record of all sales 

of propcny under section 270.701 and of redemptions of real propeny. The record 
shall set fonh the tax for which the sale was made, the dates of seizure and sale, the 
name of the pany assessed and all proceedings in making the sale, the amount of 
expenses, the names of the purchasers, and the date of the ccnificate of sale. A copy 
of the rccoid. or any pan thereof, ccnificd by the commissioner shall be evidence in 
any coun nl the truth of the facts therein stated.

History : 1982 c 523 art 2 s 22

270.707 EXPENSE O K  LENT A N D  SALE.
The commissioner shall determine the expenses to be allowed in all cases of levy 

and sale.

Hislorv: 1982 c 523 art 2 s 23
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payment to be deferred, and if the pan is not paid within the prescribed period, suit 
may be instituted against the purchaser for the purchase price or that pan thereof as 
has not been paid, together with interest at the rate specified in section 549.09 from 
the date of the sale; or. in the discretion of the commissioner, the sale may be declared 
by the commissioner to be null and void for failure to make full payment of the 
purchase price and the propeny may again be adveniscd and sold as providca in this 
section. In the event of a readvertiseincnt and sale, any new purchaser shall receive 
the propcny or nghts to propeny free and clear ol any claim or right of the former 
defaulting purchaser, of any nature whatsoever, and the amount paid upon the bid price 
by the defaulting purchaser shall be forfeited.

History: 1982 c 523 a n  2 s 77; 1986 v 444

270.702 SALE OF PERISHABLE GOODS.
If the commissioner determines that any propcny seized is liable to perish or 

become greatly reduced in price or value by keeping, or that the propeny cannot be kept 
without great expense, the commissioner shall appraise the value of the propeny, and 
if the owner of the propeny can be readily found, the commissioner shall give the owner 
notice of the determination of the appraised value of the propeny. The propcny shall 
be returned to the owner if. wiihin the time specified in the notice, the owner (a) pays 
to the commissioner an amount equal to the appraised value, or (b) gives bond in he 
form, with the sureties, and in the amount as the commissioner prescribes to pay the 
appraised amount at the time the commissioner determines to be appropriate in the 
circumstances. If the owner docs not pay the amount or furnish the bond in accordance 
with this section, the commissioner shall as soon as practicable make public sale of the 
propeny in accordance with section 270.70).

History: 1982 c 523 an  2 s IS; 1986 c 441

270.703 REDEMPTION OF PROPERTY.
Subdivision I. Bofor* sale. Any person whose propcny has been levied upon shall 

have the right to pay the amount due, together with the expenses of the proceeding, if 
any, to the commissioner at any time prior to the sale thereof, and upon payment the 
commissioner shall restore the propeny to the person, and all funher proceedings in 
connection with the levy on the propeny shall cease from the time of payment.

Subd. 2. Redemption of real estate after sale. The owners of any real propeny 
sold as provided in this section, their heirs, executors, or administrators, or any person 
having any interest therein, or a lien thereon, or any person in their behalf, shall be 
permitted to redeem the propeny sold, or any pamcular tract of the propeny, at any 
time within 6 months, or in case the real propeny sold exceeds 10 acres in size, at any 
time within 12 months, after the sale thereof. The property or tract of propcny shall 
be permitted to be redeemed upon payment to the purchaser (or if not found in the 
county in which the propcny to be redeemed is situated, then to the commissioner, for 
the use of the purchaser, or the putchaser’s heirs or assigns) of the amount paid by the 
purchaser together with interest at the rate specified in section 549.09 from the dale 
of the sale.

Subd. 3. Record. When any lands sold are redeemed as provided in this section, 
the commissioner shall cause entry of the fact to be made upon the record required by 
section 270.706 and the entry shall be evidence of the redemption.

History: 1982 c 523 an  2 s 19. 19S6 c 444

270.704 CERTIFICATE OF SALE.
In the case of property sold as provided in section 770.701, the commissioner shall 

give to the purchaser a ccnificate of sale upon paym.nl in full of the purchase price. 
In the case of real propeny the ccnificate shall set fonh the real propeny purchased, 
for whose taxes the propcny was sold, the name of the purchaser, and the price paid. 
If real properly is declared purchased by the state of Minnesota, the commissioner shall
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within ten daw from the sale cause the cenificatc of sale to be duly recorded by the 
county recorder of the county in which the real propeny js located.

History: J9S2 c 523 c r ;  2 s 20

270.705 EFFECT OF CERTIi ICATE OF SALE.
Subdivision 1. Personal properry, (a) In all cases of sale pursuant to section

270.701 of personal propeny. the cenificatc of sale given pursuant to section 270.704 
shall be pnma facie evidence of the right of the commissioner lo make the sale, and 
conclusive evidence of the regularity of the proceedings in making the sale. The 
ccnificate shall transfer to the purchaser all right, title, and interest of the pany 
delinquent in and to the propeny sold.

(b) If the propcny consists of stocks, the cenificatc of sale shall be notice, when 
received, to any corporation, company, or association of the transfer, and shall be 
authority to the corporation, company, or association to record the transfer on its books 
and records in the same manner as if the stocks were transferred or assigned by the 
pany holding the same, in lieu of any original or prior cenificatc, which shall be void, 
whether canceled or not.

(c) If the subject of sale is securities or other evidences of debt, the ccnificate of 
sale shall be a good and valid receipt to the person holding the same, as against any 
person holding or claiming to hold possession of the securities or other evidences of 
debt.

(d) If the propeny consists of a motor vehicle, the cenificaie of sale shall be notice, 
when received, to the registrar of motor vehicles of this state of the transfer, and shall 
be authority to the registrar to record the transfer on the books and records in the same 
manner as if the ccnificate of title to the motor vehicle were transferred or assigned by . 
tne pany holding the same, in licj of any original or prior cenificau, which shall be 
void, whether canceled or not.

Subd. 2. Real property. In the case of the sale of real propcny pursuant to section
270.701, the ccnificate of sale given pursuant to section 270.704 shall be prima facie 
evidence of the facts therein stated, and shall be considered and operate as a convey­
ance of all the right, title, and interest the pany delinquent had in and to the real 
propeny thus so'd at the time the lien of the state of Minnesota attached thereto.

Subd. 3. Junior encumbrances. A ccnificate of sale of personal propeny or real 
propcny given pursuant to section 270.704 shall discharge the propeny from all liens, 
encumbrances, and titles over which the lien of the state of Minnesota with respect to 
which the l ev y  was made had priority.

History: J9S2 c 523 art 2 s 21; 19S6 c 444

270.706 RECORDS OF SALE.
The commissioner shall, for the dcpanmeni of revenue, keep a record of all sales 

of propcny under section 270.701 and of redemptions of real propeny. The record 
shall set fonh the tax for which the sale was made, the dates of seizure and sale, the 
name of the pany assessed and all proceedings in making the sale, the amount of 
expenses, the names of the purchasers, and the date of the cenificatc of sale. A  copy 
of the rccoid. or any pan thereof, ccnificd by the commissioner shall be evidence in 
any coun nl thc truth of the facts therein stated.

History: 19S2 c 523 art 2 s 22

270.707 EXPENSE OF L E W  A N D  SALE.
The commissioner shall determine the expenses to be allowed in all cases of levy 

and sale.

History: 19U2 c 523 art 2 s 23
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270.708 APPLICATION OF PROCEEDS O F  LEVY.
Subdivision I. Collection of liability. Any money realized by proceedings under 

this chapter, whether bv seizure. b> surrender under section 270.70 (except pursuant 
to subdivision 9 thereof), by sale of seized property, or by sale of propcny redeemed 
by the state of Minnesota (if the interest of the state of Minnesota in the propeny was 
a lien ansmg under the provisions of section 270.69), shall be applied as follows:

(a) First, against the expenses of the proceedings; then
(b) If the propeny seized and sold is subject to a lax administered by the commis­

sioner of revenue w hich has not been paid, the amount remaining after applying clause 
(a) shall next be applied against the tax liability (and, if the tax was not previously 
assessed, it shall then be assessed); and

(c) The amount, if any, remaining after applying clauses (a) and (b) shall be applied 
against the tax liability in respect of which the levy was made or the sale was conducted.

Subd. 2. Surplus proceeds. Any surplus proceeds remaining after the application 
of subdivision I shall, upon application and satisfactory proof in support thereof, be 
credited or refunded by the commissioner to the person or persons legally entitled 
thereto.

History: 19S2 c 523 a n  2 s 24

27C.709 AUTHORITY TO RELEASE LEVY A N D  RETURN PROPERTY.
Subdivision 1. Release of levy. It shall be lawful for the commissioner to release 

the levy upon all or pan of the propeny or rights to propcny levied upon if the 
commissioner determines that the release will facilitate the collection of the liability, 
but the release shall not operate to prevent any subsequent lew.

Subd. 2. Return of property. If the commissioner determines that propeny has 
been wrongfully levied upon, it shall be lawful for the commissioner to return:

(a) The specific propeny levied upon, at any time;
(b) An amount of money equal to the amount of money levied upon, at any time 

before th. expiration of nine months from the date of the levy; or
(c) An amount of money equal to the amount of money received by the state of 

Minnesota from a sale of the propeny, at any time before the expiration of nine months 
from the date of the sale.

For purposes of clause (c). if propeny is declared purchased by the state of 
Minnesota at a sale pursuant to section 270.701, subdivision 5 (relating to manner and 
conditions ofsale). the state of Minnesota shall be trcaicd as having received an amount 
of money equal to the minimum price determined pursuant to section 270.701, 
subdivision 5 or. if larger, the amount received by the state of Minnesota from the 
resale of the propeny.

History: 19S2 c 523 art 2 s 25

270.71 ACQUISITION A N D  RESALE OF SEIZED PROPERTY.
For the purpose of enabling the commissioner of revenue to purchase or redeem 

seized propcny in which the state of Minnesota has an interest arising from a lien for 
unpaid taxes, there is appropnated to the commissioner an amount representing the 
cost of such purcha:.es or redemptions. Seized propeny acquired by the state of 
Minnesota to satisfy unpaid taxes shall be resold by the commissioner. The commis­
sioner shall preserve the value of seized propcny while controlling it, including but not 
limited to the procurement of insurance. For the purpose of refunding the proceeds 
from the sale of levied or redeemed propcny which arc in excess of the nciual tax 
liability plus costs of acquiring the proprny, there is hereby created a levied and 
redeemed propcny refund account in the agency fund. All amounts deposited into this 
account arc appropriated to the commissioner of revenue. The commissioner shall 
rcpon quancrly on thr status of this program to the chaiiS of the house taxes and 
appropriations committees and senate taxes and tax laws and finance committees.

History: J9S2 c 523 art 2 s 26: 19S6 c 444
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DEPARTMENT OF LAW

C R IM IN A L  D IV IS IO N

May 1, 1989

STEVE C O W  PER, G O V E R N O R

REPLY LO

y t  CRIMINAL DIVISION CENTRAL OFFICE 
'  P.O. BOX KC

JUNEAU, ALASKA 99811-0310  
PHONE: (907 ) 46S-. '0

□ OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 318  
ANCHORAGE, ALASKA 99501-5993  
PHONE: (907 ) 279-7424

The Honorable Fred Zharoff 
Alaska State Senator 
P.O. Box V
Juneau, Alaska 99811 

Dear Senator Zharoff:

We have been working with Pennelope Goforth of your staff 
to develop a piece of legislation that would impose taxes on 
controlled substances in a manner that is constitutional and that 
does not interfere with criminal prosecutions for possession or 
sale of controlled substances. The issues presented are 
complicated and involve criminal, constitutional and tax law.

I do have some ideas about this legislation, and have 
solicited input from other prosecutors (both in Alaska and 
Minnesota), but given the volume of work that we have at this time 
of year, we are unfortunately unable to provide the amount of 
attention to the bill drafting that it demands. The most recent 
work draft of the bill we feel, however, has significant problems. 
Since the likelihood that SB 272 will pass both houses of the 
legislature this year is not high, we suggest that we work together 
over the interim to develop a sound piece of legislation that 
accomplishes the goals you had in mind when introducing SH 272.

We trust this suggestion will meet with your approval. 
If not, please let us know.

Very truly yours,

DOUGLAS B. BAILY
ATTORNEY GENERAL

Assistant Attorney General

cc: ‘'tfhe Honorable Jar. Faiks
The Honorable C.E. Swackhammer 
Royce Weller 
Bob Evans

03C31LH



r a i n  ilF
tkh a,n®o§iimisii

LEGISLATIVE AFFAIRS AGENCY

POlX H t MAII CAI'lfO» 
JUNIAU AlAiICA W8l1 

VO/ «*6*> jftOO
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SUBJECT: Draft CSSB 272 ( )

TO: Senator F r e d  Zharoff 
ATTN: Pennelope G o forth

FROM:

This v e r s i o n  of the draft committee substitute incorporates 
various additions and c h a n g e s . Y o u  h a v e  indicated that y o u  
w o u l d  like a summ ary of the changes compari ng the original 
bill to this committee substitute.

TAX IMPOSED [AS 43.52.010 in b o t h  versions]: T h e  bill as
introduced taxed p o s s e s s i o n  of cocaine, heroin, dilaudids, 
and marijuana. The draft committee substitute broadens the 
incidence of the tax b y  levying on all controlled  
substances, as those substances are i d e n t i f i e d  in AS 11.71, 
and by applying differing tax rates dependent on the 
principal physical ch ara c t e r i s t i c  and schedule 
c lassificat ion of the substance. The change was appare ntly 
p r o m p t e d  b y  the A t t o r n e y  Gene ral's letter of M a r c h  14 to 
R e p r e s e n t a t i v e  C.E. Swackhammer, sponsor of a companion 
m e a s u r e  in the Houje. At your suggestion, the rates are 
linked to the six classifica tions of contro l l e d  substances 
set out in the controlle d substances schedules. Tie 
committee substitute also adds the a l ternative  
charac teristic form of a con tro l l e d  substance, the "dosage 
unit," and incorporates n e w  m a t e r i a l  indic a t i n g  h o w  the tax 
is to be determined.

*

STAMPS A F F I X E D  [AS 43.52.020 in b o t h  versions]: There are
no differences in this section b e t w e e n  the original b i l l  and 
the draft committee substitute.
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PA YMENT OF TAX [AS A3.52.030 in b o t h  versions]: There is
only one technical difference in this section, picking up a 
reference to "dosage units," b e t w e e n  the original bill and 
the draft committee substitute.

A D M I N I S T R A T I O N  OF CHAPTER [AS A3.52.040 in both versions]: 
The differences between the original  bill and the draft 
committee substitute are in the na ture of technical changes 
and corrections.

AS S E S S M E N T  OF TAX BY C O M M I S S I O N E R  [AS A3.52.050 in the 
c ommittee s u b s t i t u t e ] : This section, n e w  in the committee
substitute, is included at the direction of your April 2A 
memo that I "specifica lly state the jeopardy assessment 
procedure as listed in the M i n n e s o t a  statues." That 
direct ion is b a s e d  on the instruction or suggestion of the 
Department of Law. The section, in my judgment, replicates 
AS A3.10.030, authorizing the r e m e d y  of distraint on 
p r o perty for the collection of all taxes and fees, and AS 
A3.20.270, the section that fully describes the distraint 
process. It is a pparentl y of significa nce to someone that, 
b e c a u s e  AS A3.20.270 says that "the department m a y  collect 
taxes . . .  by distraint and sale . . . ," the distraint 
p rovisions must be repe ated in this specific tax.

The r e q u e s t e d  exception, AS 43.20.270(b)(2), is included, 
per y o u r  request.

T A X  P A Y M E N T  REQUIRED FOR  P O S S E S S I O N  [AS 43.52.050 in 
original; AS 43.52.060 in committee substitute], CRIMINAL 
PENALTI ES [AS 43.52.060 in original; AS 43.52.070 in 
committee substitute], and CIVIL P E N A L TIES [AS 43.52.070 in 
original; AS 43.52.080 in committee substitute]: There are
no substant ive differences in these sections b e tw een the 
origina l bill and the draft comm ittee substitute.

CONFID E N T I A L  N ATUR E OF INFORMATION [AS 43.52.080 in the 
original; AS 43.52.090 in the committee  substitute]: 
Subsec t i o n  (a) of the committee substitute adds the second 
sentence, m a k i n g  an exception for statisti cal information.
I did so because you specif i c a l l y  i ndicated it should be 
drawn from the M i n n e s o t a  statute a n d  included.

In the same section, subsecti on ( c ) , relat i n g  to the use of 
the stamp in other proceedings, is n e w  in the committee 
substitute. It is included at the sugges t i o n  of Assistant 
A t t o r n e y  General Laurie Otto who, citing the Minnesota
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supreme court decision, Sisson v. T r i p l e t t , 428 N.W. 565 
(Minn. 1988), u p h o ldin g that state's tax statute against a 
constitutional  challenge, indicated that the incl usion of 
the language w o u l d  better position the state to defend 
against a claim based on ass erted self-incrimination.

A C C O U N T I N G  FOR RECEIPTS [AS 43.52.090 in the original;
AS 43.52.100 in the committee substitute]: The sections are
identical in the two bills.

RELATIONSHIP OF CHAP TER TO OTHER L A W  [AS 43.52.110 in the 
committee substitute]: This is a n e w  provision, added at
your request. I do not k n o w  w h e t h e r  this p r o v ision is 
intended to try to address the quest ion of the relationship  
of the tax proceedings u nder this chapter and criminal 
prosecutions u nder AS 11, the subject of the first part of 
the A t t o r n e y  General's M a r c h  14 letter. We agreed, that the 
ma t t e r  of immunity is bett er h a n d l e d  in another manner. We 
also a g r eed that the trial courts enjoy authorit y to stay 
the a d m i nistrat ive or tax p r o c e e d i n g  in deference to a 
criminal proceedin g if so r equested by the state, but I have 
added language to tnat effect.

DEFIN I T I O N S  [AS 43.52.099 in original; AS 43.52.199 in the 
committee substitute]: The definitions are extensively
r e d r a f t e d  to r e spon d to the b r o a d e n i n g  of the controlled  
substances subject to tax.

JC:gc 
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FIS CA L  N OTE

REQUEST:

R e v i si o n  D a te :__________________________

Title: "An Act I m p osing a tax on

c e r t a in  c o n t r o l l e d  s u bstances

Sponsor: Z h a r - ff______________________

R e q u e s t o r : _______________________________

A g e n c y  A f f ected: R e v e n u e __________________

BRU: Income and Exci s e  A u d i t  D i v i s i o n

C o m p o n e n t s :.

EXPE' XI T UR E S / R E V E NU E S :  ( T housands of Dollars)

1 I FY 90 I FY 91 1 FY 92 1 FY 93 1 FY 94 1 FY 95

1 O P E R A T I N G I I 1 1 1 1
| P E R S O N A L  S E R V I C E S I 65.0 | 65.0 | 65.0 I 65.0 | 6 5 . 0 | 6 5.0

| TRAVEL | 10.0 | 10.0 | 10.0 I 10.0 | 1 0 . 0 | 10.0

| C O N T R A C T U A L I 20.0 | 20. 0 | 20.0 I 20.0 I 2 0.0 | 20. 0

I S U P P L I E S ! 2.0 | 2.0 | 2.0 I 2.0 I 2.0 | 2.0

I E Q U I P M E N T 1 14.0 | 0.0 I 0.0 | 0.0 | 0. 0 | 0.0

j LANDS & S T R U C T U R E S 1 0.0 | 0.0 | 0.0 | 0.0 I 0. 0 | 0.0

| GRANTS, CL A I M S I 0.0 | 0.0 | 0.0 | 0.0 I 0.0 j 0.0

1 M I S C E L L A N E O U S 1 0.0 | 0.0 | 0.0 i 0.0 | 0. 0 | 0.0

1 T O T A L  O P E R A T I N G | 1 11.0 | 9 7.0 | 97.0 | 97.0 | 9 7 . 0 | 97. 0

1 CAPI T AL 1 - 1 11 - 1 - 1 - 1 -

1 REVENUE | 10 0 0 . 0  | 1 0 0 0 . 0  || 10 0 0 . 0 | 1000 . 0 | 1 0 0 0 . 0 | 1 0 0 0 . 0

FUNDING: (Thousands of Dollars)

| G E N E R A L  FUND 1 111.0. | 9 7.0 |I 97.0 | 97.0 I 97. 0 | 97.0
| F E D E R AL  FUNDS i 0.0 1 0.0 | 0.0 | 0.0 I 0.0 I 0.0
| OTHER l 0.0 1 0.0 | 0.0 | 0.0 I O.P | 0.0
1 TOTAL I 1 11.0 | 97. 0  | 97.0 | 9 7 . 0 I 9 7 . 0 I 97. 0

POSITIONS:

| F U L L- T I M E 1 2.0 1 2.0 | 2.0 | 2.0 I 2.0 I 2.0
| P A R T - TI M E 1 0.0 1 0.0 | 0.0 I 0.0 | 0.0 | 0.0
! T E M P O R A R Y 1 0.0 1 0.0 | 0.0 | 0.0 | 0.0 I 0.0

A NALYSIS: (Attach a s ep a r a t e  pag e  1f nece;
i f # "

Prepared By: St e v e n  E. Kettel, D i r e ct o r  , fione: (907) 465--2320
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A p p r ov e d  by C o m m i s si o n e r :  

Agency:

D i s t r i b u t i o n  (by preparer): 

L e g i s l a t i v e  Finance 

L e g i s l a t i v e  Spon s o r  

R e q u e s t o r

Office of M a n a g e m e n t  and Budget 

Impacted Agency ( l es ) page of



P r e p a r e d  By: S t e v e n  E. Kettel

Income and Excise A u d 1t D i v i s i o n

SB 272

Personal S e r v ic e s  Costs

Tax E x am i n e r  II 

12 months, 12A 

A n c h o r a g e  O f f i c e

C l e r k  T y p i s t  III 

12 months, 8A 

A n c h o r a g e  O f f i c e

Travel Costs

Contra ct u a l  Costs

P r i n t i n g  o f  Stamps 

Adverti sing 

C o m m u n i c a t i o n s

S u p p l y  Costs

E q u i p m e n t  Costs

Analysi s

$35.7

$ 29.3

$ 10.0

$20.0

$2.0

$ 1 4 . 0

T OTAL $111.0
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Prepared by:

Steven E. Kettel

Income and Excise A u d i t  D i v i s i o n  

April 13, 1989

FISCAL IMPACT

Facts and A ss u m p t i o n s

1) All s tatistics b ased on 6 / 3 0 / 87  annual d rug r e p o r t  of 

A l a s k a  State T r o o p er s

2) Q u a n t i t i e s  o f  taxa b l e  d r u g s  sei z ed  in FY87:

C o c a i n e  86. 9  pounds

M a r i j u a n a  626 pounds

M a r i j u a n a  plants 3,649; a s s u m e  1/4 oz. per plant

Heroin 90 gram?

D i 1a udid 697 tablet; a s s u m e  1 g r a m  per ta b l e t

3) St r e e t  v alue o f  seized t a x a b l e  drugs

C o c a i n e  $ 3 , 5 7 3 , 3 2 6

M a r i j u a n a  3 , 3 9 4 , 1 4 0

Heroin 50,642

D i l a u d i d  5 4 , 1 8 0

4) Cas h  and p r o p e r t y  se i z e d  $994,991

5) No v o l u n t a r y  c o m p l i a n c e

Reve n u e  e s t i m a t e  based on FY 87 s e i z ur e s

C ocai n e

Tax Rate 

Total Tax

M a r i j u a n a  

tax rate 

Total Tax

Heroi n 

tax rate 

Total Tax

D i 1aud i d 

tax rate 

Total Tax

G r a n d Total

Add: 100% p e n a l t y  (AS 4 3 . 5 2 .0 7 0 )

Potential tax revenue

8 6 . 9  p o u n d s = 3 9 , 7 1 3 grams or  

3 9 7 , 1 3 0  1/10 g r a m  u n i s  

$ 1 0 . 0 0 / 1 / 1 0  g r a m

$ 3 , 9 7 1 , 3 0 0

7 0 2 , 9 8 0  grams 

3 . 5 0 / g r a m

$ 2 , 4 6 0 , 4 3 0

90 g r a m s  = 900 1/1 0 grams 

$ 100/ g r a m

697 g rams 

$ 1 0 0 / g r a m

$ 9 0 , 0 0 0

$ 6 9 , 7 0 0

$ 6 , 5 9 1 , 4 3 0

$ 6 , 5 9 1 , 4 3 0  

$ 1 3 . 1 8 2 . 8 6 0

Assume: C o l l e c t i o n  limited

to p r o p e r t y  seized $ 9 9 5 , 0 0 0
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P r e p a r e d  by:

S t e v e n  E. Kettel

I ntone a n d  Exolse A u d i t  D i v i s i o n  

April 13, 1989

BILL A N A L Y S T S  

S e c t i o n  1

Levies on ex c i s e  tax on four d i f f e r e n t  illegal drugs. The bill suggests 

v o l u n t a r y  c o m p l i a n c e  by r e q u i r i n g  a stamp be p u r c h a s e d  in a d v a n c e  o f  a 

pe r s o n  a c q u i r i n g  or importing drugs into the state. The tax rate is set 

ou t  in stat u te  and based upon w e i g h t  and type of the s u b stance p u r c h a s e d  or 

imported.

The d e p a r t m e n t  will a d m i n i s t e r  the c h a p t e r  by p r i n t i n g  and s e ll i n g  the 

stamps and o t h e r w i s e  e n f o r c i n g  the c o l l e c t i o n  of tax agai n s t  those pers o n s  

not c o m p l y i n g  with the law.

F a i l u re  to c o m p l y  with the law will s u b j e c t  the d rug d e a l e r / u s e r  to pay a 

p e n a l t y  o f  1007. o f  the tax. Both the tax and the p e n a l t y  will be d e p o s i t e d  

in the general fund.

The d e p a r t m e n t  is a ware that s i m i l a r  l e g i s l a t i o n  has been e n a c t e d  in o t h e r  

states w i t h  a v a r y i n g  degree o f  success. In those states, such as 

M i n n e s o t a ,  where c o l l e c t i o n  e x c e e d  5 6 0 0 , 0 0 0 / y r .  r e s o u r c e s have been d e v o t e d  

to c o n f i s c a t i o n  and sale o f  sei ze d  p r o p e r t y  o w n e d  and used by d r u g  d e a l e r s  

to c a r r y  o u t  their trade, and for c o o r d i n a t i o n  b e t w ee n  the D e p a r t m e n t  o f  

R e v e n u e  and police a g e ncies t h r o u g h o u t  the state.
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L I S T  O F  A T T A C H M E N T S

1) S u p r e m e  C o u r t  D e c i s i o n  S i ss o n  vs. T r i p l e t t

2) NCSL S u m m a r y  o f  St a t e s  w i t h  Drug Taxes

3) Financial R e p o r t  M i n n e s o t a  Dept, o f  Rev.

4) News a r t i c l e s  r e g a r d i n g  drug taxes

a) G O V E R N I N G

b) S T A T E  L E G I S L A T U R E S

c) TH E  F I S C A L  L E T T E R  ( u n p u b l i s h e d  draft)



ST ATE OF MINNESOTA 

IN S U P R E M E  C O U R T  

C 3-8 7 -6 3 2

R a m s e y  C o u n t y  D i s t r i c t  C o u r t

Will iam C h a r l e s  Sisson,  WAHL,  J .
A p p e l l a n t ,

vs.  F i l e d  A u g u s t  26,  1988
** O f f i c e  o f  A p p e l l a t e  C o u r t s

Mr.  T h o m a s  T r i p l e t t ,  M in n e so t a  
C o m m i s s i o n e r  o f  R e v e n u e ,  e t  al. ,

R e s p o n d e n t s .

S Y L L A B U S

Minn. S t a t .  ch.  297D (1986) d o e s  n o t  v i o l a t e  p r o c e d u r a l  or  s u b s t a n t i v e  due  p r o c e s s  

r i g h t s  or t h e  r ig h t  a g a i n s t  s e l f - i n c r i m i n a t i o n  g u a r a n t e e d  by  t h e  f i f t h  and f o u r t e e n t h  

a m e n d m e n t s  o f  t he  U n i t e d  S t a t e s  C o n s t i t u t i o n  and  a r t i c l e  I, s e c t i o n  7 o f  t h e  M inneso ta  

S t a t e  C o n s t i t u t i o n .

A f f i r m e d .

H e a rd ,  c o n s id e r e d  a nd  d e c i d e d  by  t h e  c o u r t  en  b a n c .

O P I N I O N

WAHL, J u s t i c e .

This  a p p e a l  a r i s e s  f r o m  an a c t i o n  b r o u g h t  by  Wil l iam C h a r l e s  Sisson,  p u r s u a n t  to 

42 U. S .C .  5 1983 (1982),  c h a l l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  M i n n e s o t a  M a r i j u a n a  

a n d  C o n t r o l l e d  S u b s t a n c e  T a x a t i o n  A c t ,  Minn.  S t a t .  ch .  297D (1986).  T h e  s t a t u t e  

i m p o s e s  a t a x  on m a r i j u a n a  and  c o n t r o l l e d  s u b s t a n c e s ,  Minn.  S t a t .  S 29 7D.08  (1986),  and  

p r o v i d e s  t h a t  a s s e s s m e n t  and  c o l l e c t i o n  o f  t h e  t a x  b e  m a d e  p u r s u a n t  t o  j e o p a r d y  

p r o c e d u r e s ,  Minn. S t a t .  S 297D.12  (1986).  T h e  t r i a l  c o u r t  found  t h e  a c t  c o n s t i t u t i o n a l  

a nd  g r a n t e d  p a r t i a l  s u m m a r y  j u d g m e n t  fo r  t h e  s t a t e .  We a f f i r m .



By n o t i c e  d a t e d  S e p t e m b e r  16, 1986, t h e  M i n n e s o t a  D e p a r t m e n t  o f  R e v e n u e  

( D e p a r t m e n t )  a s s e s s e d  Sisson $113,600 fo r  t a x e s  a nd  p e n a l t i e s  due  on c o n t r o l l e d  

s u b s t a n c e s .  On S e p t e m b e r  17, 1986 t h e  D e p a r t m e n t  l e v i e d  upon a r e c r e a t i o n a l  veh i c l e ,  

t r a v e l  t r a i l e r  a nd  lawn t r a c t o r  o w n e d  by  Sisson and  l o c a t e d  n e a r  B a u d e t t e ,  M i n n e so t a .  

T h e  D e p a r t m e n t  n o t i f i e d  Sisson b y  c e r t i f i e d  ma i l  t h a t  t h e s e  i t e m s  would  be  sold a t  a  

pub l ic  s a l e  on  O c t o b e r  17, 1986. On  O c t o b e r  16, 1986, S i sson  f i l ed  an  a pp e a l  w i th  t h e  

?v!innesota T a x  C o u r t  wh ich  w a s  s t i l l  p e n d i n g  when t h i s  c a s e  w a s  a rg u e d .  A t  t h e  s a m e  

t i m e ,  in d i s t r i c t  c o u r t ,  S isson a p p l i e d  for  a  t e m p o r a r y  r e s t r a i n i n g  o r d e r  which  w a s  

g r a n t e d  t h a t  s a m e  day  a f t e r  he  p o s t e d  a $1,200 bond  t o  c o v e r  t h e  c o s t s  o f  c a n c e l l i n g  t h e  

s a l e .  T h e  r e s t r a i n i n g  o r d e r  w a s  c o n t i n u e d  by  a  t e m p o r a r y  in j u n c t i on  d a t e d  N o v e m b e r  

10, 1986.

Siss on m o v e d  fo r  p a r t i a l  s u m m a r y  j u d g m e n t  d e c l a r i n g  Minn.  S t a t .  ch .  297D (1986) 

u n c o n s t i t u t i o n a l .  He a l l e g e d  t h a t  j e o p a r d y  a s s e s s m e n t s  m a d e  p u r s u a n t  t o  c h a p t e r  297D 

a u t h o r i z e d  t h e  s e i z u r e  and f o r f e i t u r e  o f  p r o p e r t y  w i t h o u t  due  p r o c e s s  o f  law, and  a lso  

v i o l a t e d  his r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n  by  m a n d a t i n g  t h a t  a n  a l l e g e d  d e a l e r  o f  

c o n t r o l l e d  s u b s t a n c e s  a f f i x  t o  t h o s e  s u b s t a n c e s  a  t a x  s t a m p  as  e v i d e n c e  o f  p a y m e n t  of  

t h e  tax .  He a lso  a r g u e d  t h a t  t h e  a c t  c a u s e s  i r r e p a r a b l e  i n j u ry  in t h a t  i t  d e p r i v e s  him o f  

his  p r o p e r t y  w i t h o u t  due  p r o c e s s  o f  law  a nd  d o e s  n o t  p r o v i d e  an  a d e q u a t e  l ega l  r e m e d y  

by w h ich  to  c h a l l e n g e  t h e  b a s i s  o f  t h e  j e o p a r d y  a s s e s s m e n t .

R e s p o n d e n t s  b r o u g h t  a  c r o s s - m o t i o n  f o r  p a r t i a l  s u m m a r y  j u d g m e n t  d e c l a r i n g  

c h a p t e r  297 D c o n s t i t u t i o n a l  a n d  e n f o r c e a b l e .

T h e  d i s t r i c t  c o u r t  g r a n t e d  s u m m a r y  j u d g m e n t  f o r  r e s p o n d e n t s  holding,  f i r s t ,  t h a t  

s i n c e  t h e  a c t  p r o v i d e s  an o p p o r t u n i t y  t o  o b t a i n  a  j u d i c i a l  h e a r i n g  a f t e r  s e i z u r e  and

-2-



p r io r  to t h e  sa le  o f  s e i z e d  p r o p e r t y ,  i t  fully m e e t s  t h e  r e q u i r e m e n t s  o f  p r o c e d u r a l  due 

p r o c e s s .  R e g a r d i n g  Sisson ' s  s u b s t a n t i v e  due  p r o c e s s  c h a l l e n g e ,  t h e  c o u r t  found t h a t  t h e  

a c t  w a s  n o t  v o i d - f o r - v a g u e n e s s .  F ina l ly ,  t h e  c o u r t  d e t e r m i n e d  t h a t ,  s i n c e  no 

i n f o r m a t i o n  is r e q u i r e d  f r o m  t he  t a x p a y e r  and  a ny  v o l u n t e e r e d  i n f o r m a t i o n  is s u b j e c t  to  

n o n d i s c l o s u r e  and u s e - i m m u n i t y ,  t he  a c t  d o e s  n o t  v i o l a t e  r i g h t s  a g a i n s t  s e l f ­

i n c r i m i n a t i o n .

A f t e r  b r i e f i n g  a nd  o r a l  a r g u m e n t ,  t h e  c o u r t  o f  a p p e a l s  c e r t i f i e d  Sisson ' s  a p p e a l  t o  

t h i s  c o u r t  fo r  r e v i e w  p u r s u a n t  to  Minn. R. Civ .  App.  P .  118. O u r  r e v i e w  fo c u s e s  on t h e  

fo l l o w in g  i ssues:* w h e t h e r  c h a p t e r  297D d e n i e s  p r o c e d u r a l  d u e  p r o c e s s  as  r e q u i r e d  by 

t h e  f o u r t e e n t h  a m e n d m e n t  to  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a nd  a r t i c l e  I, s e c t i o n  7 o f  

t h e  M i n n e s o t a  S t a t e  C o n s t i t u t i o n :  w h e t h e r  c h a p t e r  29 7 D  v i o l a t e s  s u b s t a n t i v e  due  

p r o c e s s ;  and  w h e t h e r  c h a p t e r  297D v i o l a t e s  an  i nd iv id ua l ' s  r i g h t  a g a in s t  s e l f ­

i n c r i m i n a t i o n  as c o n t a i n e d  in t h e  f i f t h  and  f o u r t e e n t h  a m e n d m e n t s  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  and  in a r t i c l e  I, s e c t i o n  7 of  t h e  M i n n e s o t a  S t a t e  C o n s t i t u t i o n .

I.

Minn. S t a t .  ch .  297D (1986) i m p o s e s  a  t a x  upon  m a r i j u a n a  and  c o n t r o l l e d
2

s u b s t a n c e s .  Minn. S t a t .  § 297D.08 .  No d e a l e r  m a y  p o s s e s s  s u c h  s u b s t a n c e s  u n le s s  t he

1 '
R e s p o n d e n t s  r a i s e  an i m m u n i t y  d e f e n s e  in t h e i r  a n s w e r ,  w h ich  i f  s u c c e s s f u l ,  

would  o r d in a r i l y  b a r  only  d a m a g e s .  Wood v. S t r i c k l a n d ,  420 U.S. 308,  315 n. 6 (1975). 
T h e r e f o r e ,  t h i s  c o u r t  wi ll  c o n s i d e r  t h a t  p o r t i o n  o f  S i ss on ' s  c o m p l a i n t  wh ich  p r a y s  for  
i n j u n c t i v e  r e l i e f  b a s e d  on  t h e  s t a t u t e ' s  c o n s t i t u t i o n a l i t y .

2
Minn. S t a t .  S 297D.01,  subd .  3 (1986),  s t a t e s :

" D e a l e r ” m e a n s  a  pe r s on  who in v i o l a t i o n  o f  M i n n e s o t a  l aw  m a n u f a c t u r e s ,  
p r o d u c e s ,  sh ip s ,  t r a n s p o r t s ,  o r  i m p o r t s  i n to  M i n n e s o t a  o r  in a ny  m a n n e r  a c q u i r e s  
o r  p o s s e s s e s  m o r e  t h a n  42-1/2 g r a m s  o f  m a r i j u a n a ,  o r  s e v e n  or m o r e  g r a m s  o f  a ny  
c o n t r o l l e d  s u b s t a n c e ,  or t e n  or m o r e  d o s a g e  ur . i t s  o f  a n y  c o n t r o l l e d  s u b s t a n c e  
w hich  is n o t  so ld  bv  w e ig h t .
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t ux  has  be e n  p a id  and  s t a m p s ,  i ssued upon p a y m e n t ,  h a v e  b e e n  p e r m a n e n t l y  a f f i x e d  to 

t h e  s u b s t a n c e s .  Minn. S t a t .  SS 2 9 7 D .04, 297D.  11, subd.  1 (1986).

A s s e s s m e n t  and c o l l e c t i o n  of  th is  t a x  a r e  m a d e  p u r s u a n t  to  j e o p a r d y  p r o c e d u re s .  

Minn. S t a t .  S 297D.12  (1986) .  T h a t  is, t h e  c o m m i s s i o n e r  o f  r e v e n u e  ne e d  n o t  f i r s t  

r e q u e s t  v o l u n t a r y  p a y m e n t  f rom  t h e  d e a l e r  and  t h e n  d e l a y  t a k i n g  f u r t h e r  a c t i o n .  

R a t h e r ,  the  c o m m i s s i o n e r  m a y  a s se s s  t he  t ax ,  d e m a n d  p a y m e n t  and  e n f o r c e  c o l l e c t i o n  

i m m e d i a t e l y .  T h e  s e i z e d  p r o p e r t y  m a y  b e  sold d u r i n g  t h e  t i m e  an  a pp e a l  o f  the  

a s s e s s m e n t  m a y  be  f i led  or whi le  t h e  a p p e a l  is pen d ing .  Minn. S t a t .  § 297D.12, subd.  1 

(1986) ;  Minn. S t a t .  § 270.70 ,  subd.  4 (1986).  H o w e v e r ,  a  p e r s o n  w hose  p r o p e r t y  is sold 

m a y  o b t a i n  t he  p r o c e e d s  o f  t l .e sa le  shou ld  t h e  c o m m i s s i o n e r ' s  a s s e s s m e n t  be  r e v e r s e d .  

Minn. S t a t .  § 270 .7 09 ,  subd.  2(c) (1986).  B e c a u s e  t h e  a c t  i n c o r p o r a t e s  Minn. S t a t .  

§ 270.70  (198C), c e r t a i n  e q u i t a b l e  r e m e d i e s  a r e  a lso a v a i l a b l e  t o  t h e  t a x p a y e r .  F o r  

e x a m p l e ,  a l t h o u g h  § 297D.12,  subd.  2 p r o v i d e s  t h a t  i n j u n c t i o n s  a g a i n s t  t h e  a s s e s s m e n t  or 

c o l l e c t i o n  o f  any t a x e s  or p e n a l t i e s  a r e  p r o h i b i t e d ,  a  t a x p a y e r  c a n  ob ta in  i n j u n c t i v e  

r e l i e f  to p r e v e n t  i r r e p a r a b l e  injury.  Minn. S t a t .  S 270 .70 ,  subd.  7 (1986) .  Th e  t a x p a y e r  

c an  a lso  o b t a i n  r e l e a s e  of  t h e  l ev i ed  p r o p e r t y  upon s u c h  e q u i t a b l e  t e r m s  and c o n d i t i o n s  

_s t h e  c o u r t  d e t e r m i n e s .  Id. ,  subd.  12. F i n a l ly ,  a p e r s o n  m ay  o b t a i n  r e l i e f  f r o m  an 

a c t u a l  or p o t e n t i a l  s e i z u r e  a n d / o r  s a l e  by p o s t i n g  a s u r e t y  bond or  o t h e r  s e c u r i t y .  Id.,  

su b d .  6.

T h e  only r e q u i r e m e n t  fo r  i s su a n c e  o f  t h e  s t a m p s  is p a y m e n t  o f  t he  a p p r o p r i a t e  

t a x .  A f f i d a v i t  o f  Don T r i m b l e ,  A c t i n g  M a n a g e r  o f  A l c o h o l ,  T o b a c c o  a n d  S p e c i a l  T a x e s  

U n i t ,  Minn. D e p t ,  o f  R e v e n u e ,  J a n .  9, 1987. I t  is n o t  r e q u i r e d  t h a t  t h e  s t a m p s  be

3 — —  -

T h e s e  p r o c e d u r e s  a r e  s i m i l a r  t o  p r o v i s io n s  for  j e o p a r d y  a s s e s s m e n t  and  c o l l e c t i o n  
o f  c e r t a i n  o t h e r  t y p e s  o f  t a x e s .  S e e ,  e . g . , Minn. S t a t .  5 290.48  (1986) ( i n c o m e  tax) ;  
Minn.  S t a t .  S 2 9 7 A .3 3 ,  sub d .  2 (19865"’( s a l e s  ta x ) .  S e e  a lso  Minn. S t a t .  S 270 .70 ,  subd .  2 
(1986)  ( l e v i e s  g e n e r a l l y ) .
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p u r c h a s e d  by t he  d e a l e r  h im s e l f  or t h a t  t h e  p u r c h a s e r  a p p e a r  in pe r son.  Ich A l th ough  

c h a p t e r  297D does  n o t  p ro v id e  i m m u n i t y  t o  a d e a l e r  f r o m  c r i m i n a l  p r o s e c u t io n ,  any  

i n f o r m a t i o n  which  is su pp l ie d  to  t he  D e p a r t m e n t  o f  R e v e n u e  c a n n o t  b e  d is c lo sed  and  i t s  

u se  in a c r i m i n a l  p r o c e e d i n g  is b a r r e d .  Minn.  S t a t .  S 297D.13 (1986).^ Any d e a l e r  who 

fa i l s  to  pay  t he  t a x  is l iab le  b o th  f o r  t h e  t a x  a nd  a  100% p e n a l t y .  Minn. S t a t .  

S 297D.09 ,  subd.  1 (1986).

II.

T h e  f i r s t  i ssue to  be  d e c i d e d  is w h e t h e r  Minn. S t a t .  ch .  297D (1986) d e n i e s  

p r o c e d u r a l  due  p r o c e s s  as r e q u i r e d  by  t he  f o u r t e e n t h  a m e n d m e n t  to  t h e  U n i te d  S t a t e s  

C o n s t i t u t i o n  and a r t i c l e  I, s e c t i o n  7 o f  t h e  M i n n e s o t a  S t a t e  C o n s t i t u t i o n .  We c o n c lu d e  

t h a t  i t  do es  n o t .  T h e  b a s i c  r e q u i r e m e n t s  o f  t h o s e  due  p r o c e s s  c l a u s e s  a r e  n o t i c e  and an 

o p p o r t u n i t y  fo r  a  h e a r i n g  a p p r o p r i a t e  to  t h e  c a s e .  M u l la ne  v. C e n t r a l  H a n o v e r  Bank Jc 

T r u s t  Co. ,  339 U.S. 306,  314 (1950). T h e  r i g h t  to n o t i c e  a n d  t h e  o p p o r t u n i t y  to be  h e a r d  

m u s t  be  " a t  a  m e a n i n g f u l  t i m e  and in a m e a n i n g f u l  m a n n e r . "  F u e n t e s  v. S h e v in , 407 

U.S. 67,  80 (1972) (q u o t i n g  A r m s t r o n g  v. Manzo ,  380 U.S. 545,  552  (1965)).

In t h e  p r e s e n t  c a s e ,  S iss on a r g u e s  t h a t  Minn. S t a t .  ch .  297D (1985) is 

c o n s t i t u t i o n a l l y  d e f e c t i v e  b e c a u s e  it  fa i l s  to  p r o v i d e  a  m e a n i n g f u l  h e a r i n g .  He  a s s e r t s  

t h a t  t h e  s t a t u t e  p ro v i d e s  no  o p p o r t u n i t y  to  l i t i g a t e  t h e  b a s i s  fo r  t he  t a x  a s s e s s m e n t .  He  

a lso  a r g u e s  t h a t  t h e  s t a t u t e ' s  i n c o r p o r a t i o n  o f  e q u i t a b l e  p ro v is io n s  c o n t a i n e d  in Minn. 

S t a t .  § 270 .70 ,  su bds .  6, 7,  12 (1986)  d o e s  n o t  r e s c u e  i t  f r o m  u n c o n s t i t u t i o n a l i t y  b e c a u s e

_

Minn. S t a t .  S 297D.13 (1986) p ro v id es :
N e i t h e r  t h e  c o m m i s s i o n e r  nor  a  pub l ic  e m p l o y e e  m a y  r e v e a l  f a c t s  c o n t a i n e d  in a 
r e p o r t  or  r e t u r n  r e q u i r e d  by t h i s  c h a p t e r ,  n o r  c a n  a n y  i n f o r m a t i o n  c o n t a i n e d  in 
s u c h  a  r e p o r t  or  r e t u r n  be  used  a g a i n s t  t h e  d e a l e r  in any  c r i m i n a l  p r o c e e d i n g ,  
u n le s s  i n d e p e n d e n t l y  o b t a i n e d ,  e x c e p t  in c o n n e c t i o n  w i th  a  p r o c e e d i n g  invo lv ing  
t a x e s  due  u n d e r  t h i s  c h a p t e r  f r o m  t h e  t a x p a y e r  m a k i n g  t h e  r e t u r n .
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t h e y  do n o t  a l low an o p p o r t u n i t y  t o  a c t u a l l y  l i t i g a t e  t h e  t a x p a y e r ' s  ' ' b i l i t y .

He c l a i m s  t h a t  t h e  d i s t r i c t  c o u r t ,  in r e a c h i n g  t h e  o p p o s i t e  conc lu s io n ,  re l i ed  

e r r o n e o u s l y  on Ph i l l ip s  v. C o m m i s s i o n e r  o f  I n t e r n a l  R e v e n u e , 283 U.S. 589 (1931), a  

U n i t e d  S t a t e s  S u p r e m e  C o u r t  c a s e  which  in vo lved  n e i t h e r  a  j e o p a r d y  a s s e s s m e n t  nor  

i r r e p a r a b l e  injury to  t h e  t a x p a y e r *  He  p o in t s  ou t  t h a t  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  

has  s p e c i f i c a l l y  he ld Ph i l l i p s  i na p p l i c a b le  t o  c a s e s  w h e r e  j e o p a r d y  a s s e s s m e n t s  would  

c a u s e  i r r e p a r a b l e  in ju r ie s .  C o m m i s s i o n e r  o f  I n t e r n a l  R e v e n u e  v. S h a p i r o , 424 U.S.  614, 

631 -32  (1976). Like  t h e  p l a i n t i f f  in S hap i r o ,  S isson c l a i m s  i r r e p a r a b l e  in jury  b e c a u s e  he  

h a s  b e e n  d e p r i v e d  o f  t h e  use  and  e n j o y m e n t  o f  h is  p r o p e r t y ,  and  a r g u e s  t h a t  S h a p i ro  

sh o u l d  g o v e rn  t he  p r e s e n t  c a s e .

A l th o u g h  Sisson is c o r r e c t  t h a t  Phi l l i ps  did n o t  i nvo lv e  a  j e o p a r d y  a s s e s s m e n t ,  t h a t  

c a s e  s im p ly  s t a n d s  fo r  t h e  u n d i s p u te d  p r i n c i p l e  t h a t  a  t a x i n g  a u t h o r i t y  c a n  s e i z e  

p r o p e r t y  p r io r  to  a h e a r i n g  or. t h e  v a l i d i t y  of  t h e  t a x .  In P h i l l i p s , t h e  p l a i n t i f f  was  a 

t r a n s f e r e e  o f  a d i s s o l v e d  c o r p o r a t i o n ' s  t a x  l i a b i l i t y .  H e  c h a l l e n g e d  t h e  c o n s t i t u i t o n a l i t y  

o f  a s t a t u t e  wh ich  a l l o w e d  t h e  g o v e r n m e n t  to  a s s e s s  and  c o l l e c t  t a x e s  b e f o r e  ju d ic i a l  

r e v i e w  o f  t h e  l i a b i l i t y  o c c u r r e d .  In upho ld ing  t h e  r i g h t  o f  t h e  g o v e r n m e n t  t o  p r o c e e d  

s u m m a r i l y  a g a i n s t  a  t a x p a y e r ,  t h e  C o u r t  r e a s o n e d  t h a t  " [d je la y  in t h e  ju d ic i a l  

d e t e r m i n a t i o n  o f  p r o p e r t y  r i g h t s  is n o t  u n c o m m o n  w h e r e  i t  is e s s e n t i a l  t h a t  

g o v e r n m e n t a l  n e e d s  b e  i m m e d i a t e l y  s a t i s f i e d . "  P h i l l i p s , 283 U. S.  a t  597 .  T h e  C o u r t  

g a v e  o t h e r  e x a m p l e s  o f  j u s t i f i a b l e  s u m m a r y  p r o c e e d i n g s :  d e s t r u c t i o n  o f  p r o p e r t y

c a u s i n g  a  pub l ic  h e a l t h  h a z a r d ;  s e i z u r e  o f  p r o p e r t y  n e e d e d  in w a r t i m e ;  p r o p e r t y  

a c q u i r e d  by  e m i n e n t  d o m a i n .  Id.  Thus ,  Ph i l l i p s  s t an ds '  for  t h e  p r o p o s i t i o n  t h a t  m e r e  

p o s t p o n e m e n t  o f  a  h e a r i n g  u n t i l  a f t e r  s e i z u r e  o f  t h e  p r o p e r t y  is n o t  a  d e n i a l  o f  due  

p r o c e s s ,  " i f  t h e  o p p o r t u n i t y  g i v e n  fo r  t h e  u l t i m a t e  j u d i c i a l  d e t e r m i n a t i o n  o f  t h e  l ia b i l i t y
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is a d e q u a t e . "  Id^ a t  596 -5 97 .  T h e  C o u r t  found t h a t  t h e  a l t e r n a t i v e  r e m e d i e s  o f f e r e d  by 

t h e  s t a t u t e ,  a su i t  for  a r e f u n d  or i m m e d i a t e  r e d e t e r m i n a t i o n  o f  l i a b i l i t y  by  t h e  t ax  

c o u r t ,  w e r e  a d e q u a t e .  Id. a t  597-98 .

T h e  S h a p i ro  c a s e ,  on t h e  o t h e r  hand,  did invo lve  a  j e o p a r d y  a s s e s s m e n t .  In 

S h a p i r o ,  t he  c o m m i s s i o n e r  o f  i n t e r n a l  r e v e n u e  d e t e r m i n e d  t h a t  S h a p i ro ' s  i m m i n e n t  

d e p a r t u r e  f o r  I s r a e l  u n d e r  an e x t r a d i t i o n  o r d e r  t o  s t a n d  t r i a l  fo r  c r i m i n a l  c h a r g e s  

j e o p a r d i z e d  t h e  a g e n c y ' s  c o l l e c t i o n  o f  i n c o m e  t a x e s .  T h u s ,  t h e  c o m m i s s i o n e r  m a d e  a  

j e o p a r d y  a s s e s s m e n t ,  f i l ed  l iens  and s e r v e d  n o t i c e s  o f  l ev y  on v a r i o u s  ban ks .  S h a p i ro  

b r o u g h t  su i t  e i t h e r  to  enjo in  h is  e x t r a d i t i o n  or ,  a l t e r n a t i v e l y ,  to  enjo in  t h e  j e o p a r d y  

a s s e s s m e n t .  T h e  S u p r e m e  C o u r t  d e t e r m i n e d  t h a t  t h e  in ju n c t ion  would  be  l e g i t i m a t e l y  

b a r r e d  by  t he  f e d e r a l  A n t i - I n j u n c t i o n  A c t ,  26 U.S.C.  5 7421 (a) u n le s s  Sh a p i r o ' s  c a s e  fel l  

w i th in  the  e x c e p t i o n  to  t he  a c t  f o r m u l a t e d  in E n o c h s  v. Wil l iam s P a c k i n g  & N a v i g a t i o n  

Co. ,  370 U.S. 1 (1962).5

C o n t r a r y  to Sisson ' s  a s s e r t i o n s ,  h o w e v e r ,  t h e  S h a p i r o  c o u r t  did n o t  d is m iss  t he

P h i l l i p s  c a s e  as  whol ly  i n a p p l i c a b l e  to  j e o p a r d y  a s s e s s m e n t .  R a t h e r ,  t h e  S h a p i ro  c o u r t

q u o t e d  and e m p h a s i z e d  t h o s e  p o r t i o n s  o f  i h e  Ph i l l ip s  d i c t a  m o s t  r e l e v a n t  to  t he

c o n c e r n s  in S h a p i r o :

Where ,  as  h e r e ,  a d e q u a t e  o p p o r t u n i t y  is a f f o r d e d  for  a  l a t e r  
j ud i c i a l  d e t e r m i n a t i o n  of  t h e  l eg al  r i g h t s ,  s u m m a r y  p r o c e e d i n g s

5
T h e  S h a p i r o  c o u r t  h e ld  t h a t  r e l i e f  f r o m  t h e  f e d e r a l  A n t i - I n j u n c t i o n  A c t  c ou ld  only 

b e  g r a n t e d  w h e re :

(1) [I]t is ' c l e a r  t h a t  u n d e r  no c i r c u m s t a n c e s  c ou ld  t h e  g o v e r n m e n t  u l t i m a t e l y
p r e v a i l '  and

(2) ' [E jq u i ty  j u r i s d i c t i o n ’ o t h e r w i s e  e x i s t s ,  i . e . ,  t h e  t a x p a y e r  s h o w s  t h a t  he  would
o t h e r w i s e  s u f f e r  i r r e p a r a b l e  injury.

S h a p i r o , 424 U.S. a t  627 (quo t i ng ,  E n o c h s  v. Wi l l i ams P a c k i n g  C o m p a n y , 370 U.S.  a t  7).
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t o  s e c u r e  p r o m p t  p e r f o r m a n c e  o f  p e c u n i a r y  o b l i g a t i o n s  t o  t h e  
g o v e r n m e n t  h a v e  be e n  c o n s i s t e n t l y  s u s t a i n e d .

* * * *

Whe re  only p r o p e r t y  r i g h t s  a r e  invo lv ed ,  m j r e  p o s t p o n e m e n t  o f  
t h e  j ud ic i a l  i nqu i r y  is n o t  a  d e n i a l  o f  due  p r o c e s s ,  i f  t h e  
o p p o r t u n i t y  g iv e n  for  t he  u l t i m a t e  jud i c i a l  d e t e r m i n a t i o n  o f  t h e
l ia b i l i t y  is a d e q u a t e  * * * .

S h a p i r o . 424 U.S.  a t  631-632 (quo t in g  P h i l l i p s . 283 U.S.  a t  '595, 596-597  ( e m p h a s i s  in

or ig ina l ) ) .  T h e  S ha p i r o  c o u r t  w e n t  on t o  p o i n t  o u t  t h a t  " n e i t h e r  t h e  ho ld ing  no r  t h e

d i c t a  in Ph i l l i p s  s u p p o r t  t h e  p r o p o s i t i o n  t h a t  t h e  t a x  c o l l e c t o r  m a y  c o n s t i t u t i o n a l l y

s e i z e  a  t a x p a y e r ' s  a s s e t s  w i t h o u t  sh o w i n g  s o m e  b a s i s  for t h e  s e i z u r e  u n d e r

c i r c u m s t a n c e s  in which  t h e  s e i z u r e  will  i n j u re  t h e  t a x p a y e r  in a  wa y t h a t  c a n n o t  be

a d e q u a t e l y  r e m e d i e d  by a T a x  C o u r t  j u d g m e n t  in his  f a v o r . ” S h a p i r o ,  424 U.S. a t  632

(e m p h a s i s  adde d ) .

T h e  S h a p i r o  c o u r t  w a s  f o c u s in g  on f a c t o r s  w h ich  w e r e  p e c u l i a r l y  r e l e v a n t  t o  t h a t

c a s e .  T h e  C o u r t  n o t e d  t h a t  S h a p i ro  had  no  r i g h t  to  s t a r t  a  p r o c e e d i n g  b e f o r e  a  t a x

c o u r t  for  60 d a y s  fo l lo wing  t h e  j e o p a r d y  s e i z u r e .  S h a p i r o , 424 U.S.  a t  530, n. 12. In 

f a c t ,  t he  IRS u n d e r  t he  s t a t u t e  c ou ld  w a i t  60 d a y s  b e f o r e  i ssu ing  S h a p i ro  a d e f i c i e n c y  

n o t i c e  which  would ,  in e f f e c t ,  g ive  h im his " t i c k e t  to  t h e  t a x  c o u r t . "  Id. ,  c i t i n g  t o  26 

U .S .C .  S 6861. F u r t h e r ,  t h e  a c t u a l  s e i z u r e  o f  his  funds  c a u s e d  S h a p i r o  i r r e p a r a b l e  i n ju ry  

b e c a u s e  w i t h o u t  money ,  he  c ou l d  n o t  l i t i g a t e  his  t a x  l i a b i l i t y .  Thus ,  w i t h o u t  m o n e y ,  his  

only  r e m e d y  w a s  whol ly  u n a v a i l a b l e .

In c o n t r a s t ,  t h e  s e i z u r e  o f  S isson ' s  a s s e t s  h a s  n o t  p r e v e n t e d  h im  f r o m  p u r s u i n g  a ny  

o f  h is  r e m e d i e s .  T h e r e f o r e ,  t h e  s e i z u r e  i t s e l f  c a n n o t  b e  s a id  t o  h a v e  c a u s e d  i r r e p a r a b l e  

i n ju ry .  T h e  d i s t r i c t  c o u r t  d e t e r m i n e d  t h a t  only  t h e  s a l e  o f  S is son ' s  pr  o p e r t y  m i g h t  c a u s e  

i r r e p a r a b l e  i n ju ry  as  S isson w a s  no t  l ik e ly  t o  r e c o v e r  t h e  r e a s o n a b l e  m a r k e t  v a l u e  fo r
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th e  p ro p e r ty  in a s u c c e s s fu l  su i t  for re fu n d . U n lik e  S h a p iro  th e n , i r r e p a ra b le  in ju ry  

m ig h t r e s u l t  h e re  o n ly  fro m  S isso n 's  a s s e ts  b e in g  so ld , n o t  s e iz e d .

F u r th e r ,  S isson  is e n t i t l e d  to  d ir e c t ly  a p p e a l th e  c o m m iss io n e r’s a s s e s s m e n t to  th e  

M in n e so ta  T ax  C o u r t  w ith in  60 d ay s fro m  th e  d a te  o f  h is  n o tic e . M inn. S ta t ,  5 2 7 1 .0 6 , 

su b o s. 1, 2 (1986). O nly w hen th e  ta x  c o u r t  p ro c e e d in g s  and  su b se q u e n t a p p e a ls  a re  

c o n c lu d e d  w ill S isson b e  f in a lly  d e p r iv e d  o f  any  a s s e ts  le v ie d  upon and  h e ld  by  th e  

c o m m is s io n e r . W ith r e s p e c t  to  any  a s s e ts  sold  p r io r  to  th is  f in a l  d e te rm in a t io n ,  S isson 

h as  th e  r ig h t  to  r e tu rn  o f  th e  p ro c e e d s  o f  th e  s a le  in th e  e v e n t  t h a t  th e  c o m m iss io n e r 's  

a s s e s s m e n t  is re v e rs e d . M inn. S t a t .  S 2 70 .709  (1986). F in a lly , M inn. S t a t .  S 297D.12 

in c o r p o r a te s  by r e f e r e n c e  th e  lev y  a n d  s a le  p ro v is io n s  o f  s e c t io n  2 7 0 .70 , th e re b y  

a llo w in g  S isson  a n u m b e r o f  a l t e r n a t iv e s  fo r p u rsu in g  e q u i ta b le  r e l ie f .  Ind eed , 

p ro c e e d in g  u n d e r s e c t io n  2 7 0 .7 0 , su b d iv is io n  7, S isson  o b ta in e d  th e  c u r re n tly  im p o se d  

in ju n c t io n  a g a in s t  th e  sa le  o f  h is  p ro p e r ty .  In a d d itio n , th e  p ro c e d u re s  e s ta b lis h e d  in 

M inn. S t a t .  ch . 2 9 7 D (1986) do n o t  d i f f e r  m a rk e d ly  f ro m  ta x  law  p ro v is io n s  a p p lic a b le  to  

s a le s  (M inn . S t a t .  § 297A .33  (1986)) a n d  in c o m e /e x c is e  ta x e s  (M inn. S t a t .  S 290 .48  

(198 6 )). T h o se  ta x e s  a lso  a u th o r iz e  je o p a rd y  a s s e s s m e n ts ,  c o n ta in  a n t i - in ju n c tio n  

p ro v is io n s , a n d  a llo w  th e  c o m m iss io n e r  to  p ro c e e d  on th e  b a s is  o f  h is own k n o w led g e  

a n d  in fo rm a tio n .

F u r th e r m o r e ,  M in n eso ta  p ro v is io n s  fo r  e q u i ta b le  r e l i e f  p r e s e n t  a  lo w e r b a r r i e r  to

o b ta in in g  an in ju n c tio n  th a n  e x is ts  w ith in  th e  f e d e r a l  c o u r t s .  A s p re v io u s ly  n o te d , th e

U n ite d  S t a t e s  S u p re m e  C o u r t  h as  a d o p te d  a  tw o - s te p  t e s t  b y  w hich  to  e s ta b lis h  an

e x c e p t io n  to  th e  f e d e r a l  A n ti- In ju n c tio n  A c t.  S e e  fo o tn o te  5 , s u p ra . U n d e r  th is

e x c e p t io n ,  e q u i ty  c o n s id e ra t io n s  a re  s e c o n d a ry , and  ta x  c o l le c t io n s  w ill n o t b e  e n jo in e d

m e re ly  b e c a u s e  th e  c o l le c t io n  w ould  c a u s e  i r r e p a r a b le  in ju ry , "su ch  a s  th e  ru in a tio n  o f

th e  t a x p a y e r 's  e n te r p r i s e ."  E n o c h s , 370 U .S . a t  6 . In c o n t r a s t ,  M inn. S t a t .  S 2 7 0 .7 0 ,

su b d . 7 (198 6 ), fo c u s e s  on th e  h a rm  to  th e  ta x p a y e r  a n d  a llo w s  an  in ju n c tio n  w h e re  lev y
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or s a le  "w ou ld  i r r e p a ra b ly  in ju re  r ig h ts  in p ro p e r ty  w h ich  th e  c o u r t  d e te rm in e s  to  be  

su p e r io r  to  r ig h ts  o f  th e  s t a t e  in su c h  p ro p e r ty  * * * . " M inn. S t a t .  S 2 7 0 .7 0 , subd. 7 

(1986).

In s u m m a ry , S isso n  is a rg u in g  t h a t  th e  s t a t u t e  is c o n s t i tu t io n a l ly  d e f e c t iv e  

b e c a u s e  i t  f a i ls  to  p ro v id e  any  m e a n in g fu l h e a r in g . U n d e r P h illip s , h o w e v e r , a  h e a r in g  

n e e d  n o t  ta k e  p la c e  b e fo re  a  s e iz u re  o f  a s s e ts .  F u r th e r ,  u n d e r  S h a p iro , a  p ro m p t 

ju d ic ia l  in q u iry  m u s t o c c u r  on ly  w hen  th e  in ju ry  c a n n o t  be  a d e q u a te ly  re m e d ie d  by a  

l a t e r  tax  c o u r t  ju d g m e n t in th e  p l a i n t i f f s  fa v o r . F in a lly , a  re m e d y  n o t in a d e q u a te  

b e c a u s e  i t  r e l e g a te s  th e  ta x p a y e r  to  a  s u i t  fo r  r e fu n d .

In th e  p r e s e n t  c a s e , th e  f a c ts  e s ta b lis h  t h a t  S isso n  r e c e iv e d  n o tic e , w a s  g iv en  an 

o p p o r tu n i ty  to  a p p e a l  a n d  d id  a p p e a l  th e  a s s e s s m e n t  to  th e  M in n e so ta  T ax  C o u r t,  and  

h a s  b ee n  a b le , p u rs u a n t  to  in c o rp o ra te d  e q u i ta b le  p ro v is io n s  u n d e r  M inn. S t a t .  ch . 2 9 7 D 

(19 86 ), to  su c c e s s fu lly  d e la y  th e  s in g le  e v e n t  t h a t  w o u ld  c a u s e  th e  on ly  i r r e p a r a b le  

in ju ry  th a t  th e  d i s t r i c t  c o u r t  w a s  a b le  to  id e n t i fy .  M inn. S t a t .  c h . 297D  (1986) d o e s  no t 

d en y  p ro c e d u ra l  d ue  p ro c e s s  r e q u ire d  by  th e  f o u r te e n th  a m e n d m e n t  to  th e  U n ite d  S t a t e s  

C o n s t i tu t io n  and a r t i c l e  I, s e c t io n  7 o f  th e  M in n e so ta  S t a t e  C o n s t i tu t io n .

D I.

We d e te r m in e  n e x t  w h e th e r  M inn. S t a t .  c h . 297D  '  1986) v io la te s  f e d e r a l  a n d  s t a t e

c o n s t i tu t io n a l  g u a r a n te e s  o f  s u b s ta n t iv e  d u e  p ro c e s s . T h is  c o u r t  h as  h e ld  t h a t  w h e re  an

e c o n o m ic  r e g u la t io n  is in v o lv ed :

D ue p ro c e s s  d e m a n d s  o n ly  t h a t  (1) th e  a c t  s e rv e  to  p ro m o te  a  
p u b lic  p u rp o se , (2) i t  is n o t  an  u n re a s o n a b le , a r b i t r a r y  o r  
c a p r ic io u s  in t e r f e r e n c e ,  a n d  (3) th e  m e a n s  c h o se n  b e a r  a  r a t io n a l  
r e la t io n  to  th e  p u b lic  p u rp o se  s o u g h t to  b e  s e rv e d .

C o n to s  v. H e r b s t , 278 N .W .2d  73 2 , 741 ( c i t in g  F e d e r a l  D is t i l le r s ,  Inc. v . S t a t e ,  304 M inn.



28 , 229 N .W .2d 144, a p p e a l  d ism isse d  sub  nom . H e a v e n  H ill D is t i l le r ie s . Inc. v. N o v a k , 

423 U.S. 908 (1975)). S isson  a rg u e s  t h a t  M inn. S t a t .  c h . § 297D  (1986) v io la te s  

s u b s ta n t iv e  du e  p ro c e ss  b e c a u s e  i t  fa l ls  to  p ro v id e  s ta n d a rd s  o r g u id e lin e s  w hich  p re v e n t  

th e  a rb i t r a r y  o r c a p r ic io u i  a s se s sm e n t o f  a  ta x  a g a in s t  an  in d iv id u a l. F u r th e r ,  h e  

a s s e r t s  t h a t  th e  a c t  a llo w s  th e  c o m m iss io n e r  o f  re v e n u e  to  a s se s s  a ta x  and  s e iz e  

p ro p e r ty  so le ly  on th e  b a s is  o f  u n s u b s ta n t ia te d  a l le g a t io n s  t h a t  a  p a r ty  p o sse sse s  a  

ta x a b le  a m o u n t o f  a c o n tro lle d  s u b s ta n c e .

S isson  d o e s  n o t d e v e lo p  his a rg u m e n t , h o w e v e r , n o r  d o e s  h e  a d d re s s  th e  f ra m e w o rk  

w e se> W t h  in C o n to s  fo r judg ing  th e  s u b s ta n t iv e  v a l id i ty  o f  a  s t a t u t e .  E ven  th o u g h  

th e  d i s t r i c t  c o u r t  i n te rp r e te d  S isso n 's  a rg u m e n t  a s  e m b o d y in g  a  ’’void  fo r  v ag u e n ess"  

c o n c e rn , th e  a c t  i t s e l f  m a k e s  c le a r  th e  s ta n d a rd s  fo r  d e te rm in in g  w ho is a  d e a le r  a n d  

w h a t is a c o n tro lle d  s u b s ta n c e . M inn. S t a t .  S 297D .01, su b d s . 1, 2, 3 (1986). T h e  a c t  

d o e s  a llo w  th e  a s s e s s m e n t  o f  a ta x  b a s e d  on th e  c o m m is s io n e r 's  p e rs o n a l  kn ow ledge  o r 

in fo rm a tio n , M inn. S t a t .  § 297D.12, su b d . 1 (1986), b u t  th is  d o e s  n o t d if f e r  fro m  

s t a tu to r y  p ro v is io n s  g o v e rn in g  th e  c o l le c tio n  o f  in c o m e , e x c is e  and  sa le s  ta x e s  (s e e  

M inn. S t a t .  § 2 9 0 .4 8 , subd . 4 (1986); M inn. S t a t .  S 2 9 7 A .3 3 , su b d . 2 (1986)), n o r d o es it  

a llo w  th e  c o m m iss io n e r  to  p ro c e e d  on th e  b a s is  o f  u n s u b s ta n t ia te d  a l le g a tio n s . M ;nn. 

S t a t .  ch . 2 9 7 D (1986) d o e s  n o t v io la te  f e d e ra l  a n d  s t a t e  c o n s t i t u t io n a l  g u a r a n te e s  o f  

s u b s ta n t iv e  d u e  p ro c e ss .

IV.

T h e  f in a l  issu e  is w h e th e r  M inn. S t a t .  c h . 297D  (19S6) v io la te s  an in d iv id u a l's  r ig h t  

a g a in s t  s e lf - in c r im in a t io n  a s  c o n ta in e d  In th e  f i f th  a n d  f o u r te e n th  a m e n d m e n ts  to  th e  

U n ite d  S t a t e s  C o n s t i tu t io n  and  a r t i c l e  I, s e c t io n  7 o f  th e  M in n e so ta  S ta te  C o n s t i tu t io n .

T h e  U n ite d  S t a t e s  S u p re m e  C o u r t  h a s  c o n s id e re d  th e  im p a c t  o f  ta x  law s on f i f th

a m e n d m e n t  g u a r a n te e s  e g a in s t  s e lf - in c r im in a t io n  in a  tr io  o f  c a s e s  d e c id e d  in th e  l a te
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1960’s. L e a ry  v. U n ite d  S t a t e s , 395 U .S . 6 (1969); M a rc h e t t i  v. U n ite d  S t a t e s . 390 U.S. 

39 (1968); G rosso  v. U n ite d  S t a t e s , 390 U .S. 62 (1968). T h e  C o u rt id e n ti f ie d  th e  fo llo w in g  

c r i t e r i a  fo r d e te rm in in g  ?be c o n s t i tu t io n a l i ty  o f  a  ta x  s t a t u t e  c h a lle n g e d  on f i f th  

a m e n d m e n t  g ro u n d s : (1) w h e th e r  th e  r e g u la te d  a c t iv i ty  is in an  a r e a  " p e rm e a te d  w ith  

c r im in a l  s t a t u t e s , "  and  th e  ta x  a im e d  a t  in d iv id u a ls  " in h e re n t ly  s u s p e c t  o f  c r im in a l  

a c t iv i t i e s ,"  M a r c h e t t i , 390 U .S. a t  47 , (2) w h e th e r  an  in d iv id u a l is re q u ire d , u n d e r  p a in  

o f  c r im in a l  p ro s e c u t io n , to  p ro v id e  in fo rm a t io n  w h ich  th e  in d iv id u a l m ig h t re a s o n a b ly  

su p p o se  w ould  b e  a v a ila b le  to  p ro s e c u t in g  a u th o r i t ie s ,  h i. a t  48 , (3) w h e th e r  su ch  

in fo rm a t io n  w ould  p ro v e  a  s ig n if ic a n t  link  in a  c h a in  o f  e v id e n c e  te n d in g  to  e s ta b lis h  

g u i l t .  Id . T h e  C o u r t  n o te d  t h a t  " [ t]h e  c e n t r a l  s ta n d a r d  fo r  th e  p r iv ile g e 's  a p p l ic a t io n  

h a s  b ee n  w h e th e r  th e  c la im a n t  is c o . i f ro n te d  by s u b s ta n t i a l  an d  'r e a l , ' and  n o t m e re ly  

t r i f l in g  o r im a g in a ry , h a z a rd s  o f  in c r im in a t io n ."  Id. a t  53 .

S isson  c la im s  th a t  th e  t r i a l  c o u r t ,  in f in d in g  t h a t  th e  se c o n d  and  th ird  e le m e n ts  o f 

th e  M a rc h e t t i  t e s t  w e re  a b s e n t  in th e  p r e s e n t  c a se , e r r e d  in tw o  w ay s. F i r s t ,  h e  a rg u e s  

t h a t  th e  p u rc h a s e  o f  a  d ru g  ta x  s ta m p  is in i t s e l f  a  c o m p e lle d  in c u lp a to ry  a c t ;  i .e . ,  th e  

p h y s ic a l  a c t  o f  a  d e a le r  p r e s e n t in g  him  o r h e r s e l f  t he  r e v e n u e  d e p a r tm e n t  o f f ic e s  fo r 

th e  p u rp o se  o f  p u rc h a s in g  a  s ta m p  c o n s t i tu t e s  a  c o m p e lle d  d is c lo s u re  o f in fo rm a tio n . 

F u r t h e r ,  e v e n  i f  a  d e a le r  o b ta in s  th e  s ta m p s  by  m a il  o r by  c o u r ie r ,  h e  is r e q u ire d  to  

d is c lo s e  his a d d re s s  and  s t a t u s  a s  a  d e a le r .  H e w ould  a lso  b e  s u b je c tin g  a c o u r ie r  to  a
g

c h a rg e  o f  c r im in a l  c o n s p ira c y  u n d e r M inn. S t a t .  S 609.175 (1986). S e c o n d , S isso n

6
We h a y e  d e te rm in e d  t h a t  a  c o n s c io u s  a n d  in te n t io n a l  p u rp o se  to  b re a k  th e  law  is 

an  e s s e n t ia l  e le m e n t  o f  th e  c r im e  o f  c o n s p ira c y . S t a t e  v . B u rn s , 215 M inn. 182, 9 N .W .2d  
518 (1943). A p e rs o n  h a v in g  no k n o w le d g e  o f  a c o n s p ira c y  Is n o t  a  c o n s p ira to r .  Id . a t  
186, 9 N .W .2d  a t  521. T h u s , i t  is h ig h ly  u n lik e ly  t h a t  an  in n o c e n t  c o u r ie r  c o u ld  b e  
c r im in a l ly  im p l ic a te d ,  a n d  S isso n 's  a rg u m e n t  in th is  r e g a r d  a p p e a r s  to  b e  e " t r i f l in g "  
h a z a r d  o f  in c r im in a t io n .  M a rc h e t t i ,  390  U.S. a t  54 .
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m a in ta in s  th a t  th e  s ta m p  i t s e l f  is in fo rm a tio n  w hich  cou ld  p ro v e  to  b e  a s ig n if ic a n t  link 

in an  e v id e n c e  c h a in . He p o in ts  o u t th a t  M inn. S t a t .  ch . 297D  (1986) d o es n o t p ro h ib it  

u se  o f  d ru g  ta x  s ta m p s  a g a in s t  an  ind iv id u a l in  a  c r im in a l  p ro c e e d in g .

In M a r c h e t t i , th e  S u p re m e  C o u rt r e a f f i r m e d  th e  lo n g s ta n d in g  ru le  t h a t  th e  

c o n g re s s  c an  ta x  an u n la w fu l a c t iv i ty .  M a rc h e t t i .  390 U .S . a t  42. T h e  issu e  r a is e d  in 

t h a t  c a s e , a s  w e ll as in G rosso  and  L e a ry , w as w h e th e r  th e  m e th o d s  em p lo y e d  by  th e  

c o n g re s s  w e re  c o n s ti tu t io n a lly  d e fe n s ib le . M a^ . h e t t i  a n d  G ro ss o , w h ich  w e re  a rg u e d  

to g e th e r ,  c o n c e rn e d  th e  w a g e rin g  ta x  s y s te m ; L e a ry  in v o lv ed  th e  f e d e ra l  M a rih u an a  T ax  

A c t, 26 U .S .C . S§ 4741-4746 (1954) ( re p e a le d  1970).

In M a rc h e t t i  and  G ro sso , th e  S u p re m e  C o u r t  re v ie w e d  th e  p ro v is io n s  o f  th e  

w a g e r in g  ta x  law  s y s te m . T h e  C o u r t  n o te d  f i r s t  t h a t  s e c t io n  4401 o f  t i t l e  26 im p o se d  an 

e x c is e  ta x  on a l l  a c c e p te d  w a g e rs . M a rc h e t t i ,  390 U .S . a t  42 . T h o se  lia b le  fo r p a y m e n t  

o f  t h a t  ’.a x  w e re  re q u ire d  to  su b m it m o n th ly  r e tu r n s  w h ich  d e ta i le d  th e  ta x p a y e r 's  

w a g e rin g  a c t iv i t i e s .  G ro sso , 390 U .S . a t  65 . T h e  C o u r t  o b se rv e d  th a t  th e  c o n g re s s  

im p o se d  no r e s t r i c t io n s  upon th e  use  o f  th is  r e tu r n  in fo rm a t io n , a n d  in f a c t ,  th e  IRS 

m a d e  i t  a p r a c t i c e  to  te n d e r  th e  in fo rm a tio n  to  p ro s e c u t in g  a u th o r i t ie s .  Id. a t  6 6 . In 

a d d i t io n , s e c t io n  4411 im p o se d  an o c c u p a t io n a l  ta x  on  a ll  b o o k m a k e rs , a n d  s e c t io n  4412

7 “
C o n g re ss  c u re d  th e  c o n s t i tu t io n a l  d e f ic ie n c ie s  c o n ta in e d  in e a r ly  w a g e r in g  ta x  

s t a t u t e s  by  e n a c t in g  26 U .S .C . § 4424 (1982) s u b s e q u e n t  to  th e  S u p re m e  C o u r t 's  
d e c is io n s  in M a rc h e t t i  a n d  G ro sso . T h a t  s t a t u t e  p ro v id e s  in  p a r t  t h a t

"(1) a n y  s ta m p  d e n o tin g  p a y m e n t  o f  th e  s p e c ia l  ta x  u n d e r  th i s  
c h a p te r ,  * * •  sh a ll  n o t  be  u se d  a g a in s t  su c h  ta x p a y e r  in any  
c r im in a l  p ro c e e d in g ."

26 U .S .C . S 4424 (c) (1) (1982). M in n eso ta  h e s  no  s t a t u to r y  c o u n te r p a r t  to  th is  e x p l ic i t  
p ro h ib i t io n . H o w e v e r, w e w ill n o t re s o lv e  issu es  n o t fo rm a lly  b e f o r e  th is  c o u r t .  T h e  
p o sse ss io n  o f  d ru g  s ta m p s  is n o t  ra is e d  by  th e  f a c t s  o f  th e  p r e s e n t  c a s e  a n d  S isso n 's  
c o n c e rn  h e re  is p u re ly  s p e c u la t iv e .
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re q u ir e d  th a t  th o se  l ia b le  fo r th e  ta x  r e g i s te r  e a c h  y e a r ,  p ro v id in g  th e  IRS w ith  th e ir  

r e s id e n c e  and  b u s in e ss  a d d re s s e s  a s  w e ll a s  th e  n a m e s  a n d  a d d re s se s  o f  th e i r  e m p lo y e e s  

o r  a g e n ts .  M a rc h e t t i . 390 U .S . a t  42 . M o r  o v e r , s e c t io n  6107 re q u ire d  th e  IRS to  

fu rn ish  p ro s e c u t in g  a u th o r i t ie s  w ith  th e  n a m e s  o f  th o s e  in d iv id u a ls  w ho h ad  p a id  th e  

o c c u p a t io n a l  ta x . Id . a t  4 3 -4 4 . When th e  b o o k m a k e r  r e g is te r e d  and  paid  th e  

o c c u p a t io n a l  ta x , h e  w as issu ed  a s ta m p  w h ich  s e c t io n  6806 (c) r e q u ire d  t h a t  he d isp lay  

"c o n sp ic u o u s ly "  in h is  p la c e  o f  b u s in e ss , o r , la c k in g  su c h , k e e p  on  h is p e rso r. to  p r e s e n t  

upon d e m a n d  o f  any  t r e a s u r y  o f f ic e r .  Id . a t  4 3 .

T h e  C o u r t  c o n c lu d e d  th a t  e v e ry  e le m e n t  o f  th e  s t a t u to r y  r e q u ire m e n ts  had  th e  

c o n s e q u e n c e  o f  in c r im in a tin g  p e t i t io n e r .  Id . a t  5 0 . T h e  C o u rt o b se rv e d  t h a t  e v io c n c e  

o f  p o sse ss io n  o f a  w a g e r in g  ta x  s ta m p , a s  w e ll a s  p a y m e n t  o f  th e  ta x e s , h ad  o f te .i  b ee n  

a d m it t e d  a t  t r i a ls  in b o th  f e d e r a l  and  s t a t e  g a m b lin g  p ro s e c u t io n s . F u r th e r ,  th e  C o u r t  

n o te d  t h a t  a fo rm e r  c o m m is s io n e r  o f  th e  IRS a d m i t t e d  f i a t  th e  S e rv ic e  m ade  th e  n am e s  

a n d  a d d re s s e s  o f  w a g e r in g  ta x p a y e r s  a v a ila b le  to  law  e n f o r c e m e n t  p e rs o n n e l, and  fu lly  

c o o p e r a te d  w ith  th e  U. S . A t to rn e y  G e n e ra l 's  e f f o r t s  to  p ro s e c u te  o rg a n iz e d  g am b lin g . 

M a r c h e t t i . 390 U .S. a t  4 7 -4 8 .

S im ila r ly , in L e a r y , th e  C o u r t  re v ie w e d  f e d e r a l  s t a t u t e s  g o v e rn in g  t r a f f ic  in 

m a r i ju a n a . T h a t  a c t  im p o se d  a ta x  on m a r iju a n a  t r a n s f e r s ,  a s  w e ll  a s  a n  o c c u p a tio n a l  

ta x  upon th o se  who d e a l t  in th e  d ru g . I t  r e q u ire d  t h a t  a ll  m a r iju a n a  t r a n s f e r s  b e  c a r r ie d  

o u t  in p u rs u a n c e  o f  w r i t t e n  o rd e r  fo rm s  o b ta in e d  by  th e  t r a n s f e r e e .  L e a ry , 395 U .S. a t  

1 4 -1 5 . In a d d itio n , i t  w as v ir tu a l ly  a s s u re d  t h a t  an y  in fo rm a t io n  t h a t  w as in c lu d e d  in 

t h e  o r d e r  fo rm  w ould  be  a v a ila b le  to  law  e n f o r c e m e n t  o f f ic ia ls .  Id. a t  15. A lso , th e  

IR S  w a s  r e q u ir e d  to  k e e p  d u p l ic a te  o rd e r  fo rm s  and  m a k e  th e m  a v a ila b le  fo r  in s p e c tio n  

by  b o th  t r e a s u r y  p e r s o n n e l  and  s t a t e  a n d  lo c a l  o f f ic ia ls  c h a rg e d  w ith  e n f o rc e m e n t  o f
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m a riju a n a  law s. Id. Upon p a y m e n t o f a f e e ,  su c h  o f f ic ia ls  c o u ld  r e c e iv e  c o p ie s  o f  th e  

fo rm . T h e  C o u rt d e te rm in e d  th a t  t r a n s m i t t a l  o f  th is  in fo rm a tio n  w ou ld  su re ly  p ro v e  a 

s ig n if ic a n t  link in a  c h a in  o f  e v id e n c e  te n d in g  to  e s ta b l is h  th e  p e t i t io n e r 's  g u il t  u n d er 

b o th  s t a t e ,  and  p o ssib ly  f e d e ra l ,  la w s , as w e lL  L e a ry , 295 U .S. a t  16.

In a ll th r e e  c a s e s , th e  C o u r t  re fu s e d  to  a v o id  c o n s t i tu t io n a l  Issu es  a n d  im p o se  use  

r e s t r i c t io n s  on in fo rm a tio n  o b ta in e d  th ro u g h  ta x  law  c o m p lia n c e  b e c a u s e  i t  found  " th a t  

th e  fu rn ish in g  o f  in fo rm a tio n  to  in te r e s te d  p ro s e c u to r s  w as a  's ig n i f ic a n t  e le m e n t  o f  

C o n g re ss ' p u rp o se s  in a d o p tin g ' th e  s t a t u t e s  th e r e in  in v o lv e d ."  L e a ry , 395 U .S. a t  26 

(q u o tin g  M a rc h e t t i , 390 U.S. a t  59). In r e g a rd  to  th e  M a rih u a n a  T a x  A c t  s p e c if ic a l ly , 

th e  C o u rt s t a t e d  th a t  "w e th in k  th e  c o n c lu s io n  in e s c a p a b le  t h a t  th e  s t a t u t e  w as a im e d  

a t  b rin g in g  to  l ig h t  t ra n s g re s s io n s  o f  th e  m a r ih u a n a  la w s ."  L e a ry , 395 U .S . a t  27,

U n like  th e  f e d e ra l  o r s t a t e  s t a tu te s  d is c u s s e d  a b o v e , M inn. S t a t .  ch . 297D  (1986)

c o n ta in s  a c o n f id e n t ia l i ty  p ro v is io n  w hich  s t a t e s :

N e ith e r  th e  c o m m iss io n e r  n o r a  p u b lic  e m p lo y e e  m ay  r e v e a l  
f a c ts  c o n ta in e d  in a  r e p o r t  or r e tu r n  r e q u ir e d  by  th is  c h a p te r ,  
no r can  a n y  in fo rm a tio n  c o n ta in e d  in su c h  a  r e p o r t  o r r e tu r n  b e  
u sed  a g a in s t  th e  d e a le r  in a n y  c r im in a l  p ro c e e d in g , u n le ss  
in d e p e n d e n tly  o b ta in e d , e x c e p t  in c o n n e c t io n  w ith  a  p ro c e e d in g  
inv o lv in g  ta x e s  d ue  u n d e r th is  c h a p te r  fro m  th e  t a x p a y e r  m a k in g  
th e  r e tu r n .

8M inn. S t a t .  § 297D.13 (1986). In a d d itio n , M in n e so ta  R e v e n u e  D e p a r tm e n t  re g u la t io n s  

e x p l ic i t ly  re l ie v e  a d e a le r  o f  s u b m it t in g  a n y  in fo rm a t io n  w hen  p u rc h a s in g  a  s ta m p , and  

o th e rw is e  p r o te c t  a  d e a le r 's  a n o n y m ity . I t  is  n o t  n e c e s s a ry  fo r  a  d e a le r  to  f i le  in  p e rso n  

o r to  g iv e  h is  n a m e  o r a d d re s s  w hen a c q u ir in g  d ru g  ta x  s ta m p s . S e e  T r im b le

8
In 1987 th e  le g is la tu r e  s t r e n g th e n e d  th e  c o n f id e n t ia l i ty  p ro v is io n  a s  fo llo w s:

D isc lo su re  P ro h ib ite d . N o tw ith s ta n d in g  a n y  law  to  th e  c o n t r a r y ,  
n e i th e r  th e  c o m m iss io n e r  no r a  p u b lic  e m p lo y e e  m a y  r e v e a l  f a c t s
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A f f id a v i t ,  su p ra . T h e  s ta m p s  c a n  be  m ailed  to  any  a d d re s s  o r p ic k e d  up by any  o th e r  

in d iv id u a l. Id. In 1987, th e s e  d e p a r tm e n ta l  p r o c e d u re s  w e re  in c o rp o ra te d  in to  th e  

s t a t u t e s  th e m s e lv e s . M inn. S t a t .  S 297D.02 (S u p p . 1987) now  p ro v id e s  t h a t  d e a le rs  a re  

n o t  r e q u ir e d  to  g ive  th e i r  n a m e , a d d re s s  o r o th e r  id e n ti fy in g  in fo rm a tio n . T h u s , c h a p te r  

2 9 7 D d o e s  n o t  h a v e  th e  c o n s t i tu t io n a l  p i t f a l l s  w h ich  w e re  e v id e n t  in th e  fe d e ra l  

M a rih u a n a  T ax  A c t o r th e  e a r ly  w a g e rin g  ta x  s t a t u t e s .

In M a rc h e t t i , G ro sso , and  L e a ry , th e  U n ite d  S t a t e s  S u p re m e  C o u r t  re fu se d  to  

im p o se  r e s t r i c t io n s  on th e  g o v e rn m e n t 's  use o f  in fo rm a t io n  o b ta in e d  fro m  th e  ta x p a y e r  

b e c a u s e  i t  found  t h a t  a  " s ig n if ic a n t  e le m e n t o f  C o n g re ss ' p u rp o se s  in a d o p tin g "  th o se  

s t a t u t e s  w as th e  fu rn ish in g  o f  su c h  in fo rm a tio n  to  p ro s e c u to r s .  L e a ry , 395 U .S. a t  26. 

A s im i la r  p u rp o se  is n o t  e v id e n t  in Minn. S ta t .  c h .  2 9 7 D . U n d er th e  M in n eso ta  s t a tu te s  

a s  w e ll a s  re v e n u e  d e p a r tm e n t  re g u la t io n s , a  d e a le r  is a s s u re d  a n o n y m ity . M inn. S t a t .  

c h . 297D  d o es  n o t v io la te  r ig h ts  a g a in s t s e lf - in c r> m in a t io n  p r o te c t e d  by th e  f if th  

a m e n d m e n t  to  th e  U n ite d  S t a t e s  C o n s titu tio n  a n d  a r t i c l e  I, s e c t io n  7 o f  th e  M in n eso ta  

S t a t e  C o n s t i tu t io n .

( f o o tn o te  8 c o n tin u e d )

c o n ta in e d  in a r e p o r t  o r re tu rn  r e q u i r e d  b y  th i s  c h a p te r  o r a n y  
in fo rm a tio n  o b ta in e d  fro m  a d e a le r ;  n o r c a n  a n y  in fo rm a t io n  
c o n ta in e d  in su ch  a r e p o r t  or r e tu rn  o r  o b ta in e d  fro m  a  d e a le r  b e  
used  a g a in s t  th e  d e a le r  in any c r im in a l  p ro c e e d in g , u n le s s  
in d e p e n d e n tly  o b ta in e d , e x c e p t  in c o n n e c t io n  w ith  a  p ro c e e d in g  
inv o lv in g  ta x e s  d u e  u n d e r  th is  c h a p te r  fro m  th e  d e a le r  m a k in g  
th is  r e tu r n .

M inn . S t a t .  S 2 7 9 D .1 3 , su b d . 1 (Supp . 1987).

In a d d i tio n , th e  1987 le g is la tu r e  e s ta b lis h e d  a  p e n a l ty  fo r  d is c lo s u re . M inn. S t a t .  
§ 2 9 7 D .1 3  (Supp. 1987) now p ro v id e s :

S u b d iv is io n  2 . P e n a l ty  fo r  D isc lo su re . A ny  p e rs o n  v io la t in g  th is  
s e c t io n  is g u il ty  o f  a g ro ss  m isd e m e a n o r .
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In c o n c lu s io n , w e ho ld  t h a t  M inn. S ta t .  ch . 297D  (1986) d o es  n o t v io la te  p ro c e d u ra l  

or s u b s ta n t iv e  d u e  p ro c e s s  r ig h ts  o r th e  r ig h t  a g a in s t  s e lf - in c r im in a t io n  g u a ra n te e d  by 

th e  f i f t h  and  f o u r te e n th  a m e n d m e n ts  o f  th e  U n ite d  S t a t e s  C o n s t i tu t io n  and  a r t i c l e  I, 

s e c t io n  7 o f  th e  M in n e so ta  S t a t e  C o n s t itu tio n . We a f f i r m  th e  ju d g m e n t o f  th e  d i s t r i c t  

c o u r t  g r a n t in g  p a r t i a l  su m m a ry  ju d g m e n t fo r r e s p o n d e n ts .

A f f irm e d .
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Illegal Drug Tax Suewary
1. States that have taxes on illegal drugs

Arizona (1983)
Colorado (1988)
Illinois (1987)
Kansas (1987)
Maine (1987)
Minnesota (1986)
Nevada (1987)
Utah (1988)

2. States that have proposed legislation

Texas
Indiana
Michigan
Florida
Georgia
S. Carolina

3. States that tax illegal drugs under different tax laws (e.g., sales tax)

Alabama
California
Florida
Georgia
Illinois
S. Carolina

4. States that repealed law 

S. Dakota

5. What the law is

The law places an excise tax on illegal drugs. Requires that dealers of 
illegal drugs pay a tax on each ounce of marijuana and on any other 
controlled substance which they are planning to sell.
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Range of taxes:

S20-$100 per ounce of marijuana

$20-51000 per ounce of controlled substance

6. License provision

Some states require that dealers license with the state. This provision 
was developed essentially so that the state can track the dealers down 
quickly if they have failed to pay taxes on their drugs.

Range of license fees:

S. Dakota 5500 marijuana
51000 controlled substances

Nevada 5250

Arizona 5100

Licensing of drug dealers appears to be the most controversial of all
aspects of illegal drug taxation because 1t gives the image of
professionalizing the career of drug dealers. Most states have started with 
the provision in the legislation but have amended the bill and deleted the 
licensing section. S. Dakota's law was found unconstitutional based on the 
right not to self-incriminate: dealers required to register were, in a 
sense, turning themselves 1n. States that still have the licensing
provision have included a provision stating that the information collected
by the state taxation departments is confidential and cannot be released 
even to law enforcement personnel. In fact, Nevada just put into place a 
provision which makes it a misdemeanor to release that information.

7. Pros:

a. Provides additional revenue to states. Any person who fails to pay
taxes 1s subject to a civil penalty of 100% of the tax in addition to the
actual tax imposed. Arizona has already received 592,000. *Note:
Earmarking of confiscated money is another option that legislators are using
to help validate the law. States are using the money towards enforcement 
and treatment programs.

b. Places additional penalties on drug dealers

c. Gives police yet another way to convict drug dealers

-Quote: This is not an unusual procedure for catching criminals--Al
Capone went to jail for Income tax evasion and for not paying the excise
tax on his bootleg liquor.

8. Cons:

a. Initial response is that people think marijuana is being legalized.

-  2 -



DEPARTMENT OF REVENUE

STATE OP MINNESOTA 
O F F I C E  M E M O R A N D U M

TO: DATE: April 04, 1989

FROM: I PHONE:

SUBJECT: CONTROLLED SUBSTANCES T AX REPORT FOR THE MONTH ENDEDi MARCH 31,

STAMP SALES if ASSESSMENTS if COLLECTIONS

Fiscal 87 $1,150.00 (151) $ 8,923,764.20 (121) $ 66,,794.84

Fiscal 88 666.00 (143) $ 6,683,969.90 (184) $ 314,,749.50

Fiscal 89 $0.00 $ 9,441,109.50 (109) • $ 269,,515.91

New $0.00 $ 757,887.50 (48) $ 23,,712.84

Total 89 $0.00 $ 10,198,997.00 (157) $ 293,,228.75

Total $ 2,018.00 (294) $ 25,806,731.10" (462) $ 674,,773.09

Cu r rent Total

"Assessments if Total Paid B a l ance Assessed

Under $ 20,000 334 233,563.18 1,582,223.61 1,363,569.60

Between 20,000 & 100,000 92 190,359.82 3 , 8 0 0 , 0 4 6 . 9 8  4,037,666.00
Over $ 100,000 36 250,850.09 17,531,703.25 19,905,495.50



O f  REVENUE

DATE :

STATE OF MINNESOTA
Office Memorandum

July 11, 1987

TO :

FROM :

PHONE : 

SUBJECT :

CONTROLLED SUBSTANCES T AX REPORT FOR THE FISCAL YEAR ENDED JUNE 30, 1988

6,683,969.90 / 184Assessments:

Stamp Sales:

C o l l e c t i o n s :

Total revenue collected in fiscal 1988: 

Estimated expenses for fiscal 1988:

508.00 / 143 

314,749.50

315,257.50

40,000.00

Amount of compromises: 

Amount of Abatement:

Cases closed by payment: 9

Cases closed by compromise: 5

Abatements granted: 0

Payment agreements: 11

Estimate collection for fiscal year 1988:

Estimated expense for fiscal 1988:

Hours spent in training police officers in 1987: 17

Hours to be spent in training police officers in 1988: 25

125,170.38

0 . 0 0

2 2 0 , 0 0 0 . 0 0

40,000.00
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F eds Sue L .A . C ounty 
O ver H ispanic Seats

M aybe it’s principles, 
and maybe it’s poli­

tics. The Reagan adminis­
tration long resisted charg­
ing local governments with 
voting rights violations just 
because the way they con­
ducted their elections re­
sulted in all-white govern­
ments. The administration 
argued that there must be 
evidence that the govern­
ment intended to discrimi­
nate against minority vot­
ers before such a suit was 
viable.

Both Congress and the 
U.S. Supreme Court firmly 
disagreed, however, and 
just weeks after Richard L. 
Thornburgh replaced Ed­
win Meese III as U.S 
attorney general, the 
U.S. Justice D epart­
m ent sued the Los 
Angeles County 
board of supervisors, 
seeking a stronger 
voice for Hispanic 
voters in local gov­
ernm ent.

Los Angeles 
County is hoir e to 
the largest Hispanic 
com m unity in the 
United States — 
more than two m il­
lion — but it is di­
vided among the 
county’s five elec­
toral districts and has 
never elected one of 
its own to county of­
fice.

The Justice De­
partm ent says this is 
a violation of the

1965 Voting Rights Act. 
Along with the Mexican 
American Legal Defense 
and Education Fund and 
the American Civil Liber­
ties Union, which have 
filed a similar suit, it seeks 
imm ediate redrawing of 
district lines, which is ex­
pected to result in making 
Hispanics a majority in at 
least one district.

The suit was filed as a 
last resort, after several 
months of negotiations pro­
duced no commitment to 
redistricting, according to 
Mark Weaver, a Justice 
Departm ent spokesman.

Others suggest that the 
administration was seeking

Hispanic votes, and still 
others that Thornburgh 
takes a different view from 
his predecessor.

The presidential election 
will provide no escape 
hatch for the county. 
Thornburgh is expected to 
remain in office if Vice 
President George Bush is 
elected in November, and 
a Dukakis administration 
would be likely to enforce 
the voting rights law even 
more emphatically than 
the Republicans.

And so, the Los Angeles 
County supervisors seem to 
be moving down the road 
to a settlement rather than 
contesting the charges. 
They have hired a private 
firm to begin drawing al­
ternative district maps.

However, the board dees 
not wish to redistrict be­
fore 1990, says the board of

supervisors’ chairman, 
Deane Dana, only to be 
forced to draw new district 
lines after the 1990 census. 
It’s hard to project what 
the census will show, "but 
we’re going to try to do it,” 
he says. — Elder W itt

M inn . F irst 
T o U phold 
‘G rass T ax’

L aw enforcem ent offi­
cials nationwide are 
applauding the Minnesota 

Supreme Court, which has 
affirm ed the state’s right to 
impose taxes on illegal 
drugs and prosecute deal­
ers who don’t pay them. 
The decision marks the 
first such ruling on the so- 
called grass tax, now being 
used in at least seven other 
states.

Under the two-year-old 
I a w ,  dealers who do not 
buy tax stamps for their 
packages of drugs are sub­
ject to five years in prison 
and a $10,000 fine, plus a 
100 percent civil penalty.

The plaintiff in the Min­
nesota case, William 
Sisson, sued the state after 
it had assessed $113,000 
against him in unpaid drug 
taxes. The court, however, 
ruled against him, holding 
that the tax does not vio­
late the U.S. Constitution's 
Fifth Amendment guaran­
tee against self-incrimina­
tion because it ensures con­
fidentiality for those 
buying the stamps.

So far, the law has paid
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off in Minnesota, which 
has collected 5444,000 in 
drug taxes and prosecuted 
"at least” 10 cases, says 
Chris Sanft, a state tax 
collection officer. Sanft 
says he expects the law 
to become a model for 
other s ta tu  because of its 
Fifth Amendment safe­
guards.

“ W e’re looking at it 
strictly from a revenue an­
gle," says Sanft. "As long 
as they pay their taxes, we 
don’t care who they 
are ." — Carol Clurman

C lem son 
T ra in in g  
Rural 
Leaders

C
lemson University is 
training rural leaders 
by getting them to look — 
with expert help — at 

some of the worst problems 
in their counties. The land- 
grant university’s extension 
service is picking four 
counties to participate in 
its pilot Rural Leader 
Training Program. Dozens 
of leaders in each county 
will team up to decide on 
the most pressing problems 
they face. Clemson will 
then send in experts from 
the university and state 
government to help the 
counties find solutions.

As work continues in the 
four pilot counties, more 
will be pulled in to partici­
pate. "W e want the pro­
gram to be a model nation­

wide for 
preparing 
rural lead­
ers for the 
21st century, 
says Max Len- 
non, Clemson's 
president.

The program, backed 
by a 51.1 million grant 
from the W. K. Kellogg 
Foundation, will include 
leaders in both the business 
and non-profit worlds, as 
well as county and town 
government. It will ulti­
mately reach hundreds 
statewide, says Lennon.

"Naturally, a major seg­
ment of those we choose 
will be elected and ap­
pointed officials,’’ says 
Elwyn Deal, an assistant 
director with Clemson’s ex­
tension service. “But we 
also want people from the 
business community, vol­
unteer groups, churches 
and charities: we want old 
and young folks, black and 
white, male and female, 
rural and downtown.”

Once the current crop of

T he question looms in 
the wake of the divi­
sive Yonkers housing 

discrimination case: How 
many more Yonkers-like 
battles are waiting to hap­
pen nationwide?

"You won’t see any 
soon," says Carter Phillips, 
partner in the Washington, 
D.C., office of the Chicago 
law firm of Sidley & Aus-

leaders has been trained, 
Clemson is asking that they 
continue to work with fu­
ture leaders in their com­
munities. "The idea is to 
create continuity," says 
Deal. "In the past you’d 
have a generation of lead­
ers who knew how to pur­
sue economic development 
or fill out grant applica­
tions, then they’d die off or 
move along and it would 
take five or six years to 
bring along the next gen­
eration, This way, that next 
generation will be ready.” 

— Jonathan W alters

tin and co-counsel to the 
city of Yonkers in the case. 
“The next round is going 
to be in the 1990s. There's 
little question that in the 
1990s. . .  there will be a 
big call for subsidized pub­
lic housing.” The problem 
of where, in a city, to place 
public housing "in  the 
wake of Yonkers, is going 
to be a very tough ques­

tion, especially because 
of escalating land 

values. Anyone who 
suggests housing 

be put in 
poorer areas is 

going to be ac­
cused of discrimina­

tory intent," as Yon­
kers was, he predicts.
Phillips ndds that the 

housing and land-cost is­
sues will put severe pres­
sure on municipalities to 
rezone for higher-density 
development in areas 
where such rezoning won’t 
always be welcome.

David Tatel, a civil 
rights attorney and a part­
ner with the Washington, 
D.C., law firm of Hogan & 
Hartson, takes a somewhat 
different view, predicting 
that "a  lot of it depends on 
who wins the [presidential] 
election." The Reagan Jus­
tice Departm ent has indi­
cated it h is no plans to 
pursue an> new housing 
discrimination cases, at 
least against municipal­
ities, and Tatel thinks a 
Bush administration would 
continue that course. In 
fact, the Yonkers case was 
filed in the late stages of 
the C arter administration.

Some municipalities, 
however, are defusing po­
tentially explosive situa­
tions right now, says Tatel, 
by facing up to the bousing 
issue as part of school de­
segregation case settle­
ments. "The settlement in 
Milwaukee, for example, 
has a bousing provision 
that is very creative and is 
even supported by a con­
servative governor [R epub  
lican Tommy G. Thomp- 
so n l"  says Tatel.

I s  T here A nother Yonkers 
W aiting to Happen?
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ON FIRST READING

Deterring Illegal Drug Traffic Through The Tax Code
Drug dealers are meeting their 

match in two states that have revived 
an old federal strategy. Arizona and 
Minnesota have enacted legislation 
that places excise taxes on illegal 
drugs. Arizona has taken its provision 
one step further by requiring drug 
dealers to purchase licenses.

Taxing and licensing illegal drugs are 
attempts to give law enforcement offi­
cials tools to combat drug trafficking 
in a most unconventional m anner- 
through the tax code. Since trafficking 
is an all-cash industry, it is often 
difficult to differentiate between in­
come and assets derived from illegal 
drug sales and income and assets 
obtained through legitimate means.

These new laws address that 
problem not by presupposing guilt or 
innocence under criminal statutes, but 
by determining whether the tax code 
has been violated. For example, if an 
individual is arrested for possession of 
illegal drugs on which revenue stamps 
have not been affixed, he is guilty of 
tax evasion, independent of his guilt or 
innocence under criminal statutes.

Although this method of drug en­
forcement is new at the state level, 
taxing marijuana is not a new approach 
from the federal government's point of 
view. The Federal Marijuana Tax Act 
of 1937 required people possessing 
marijuana to file and pay for tax 
stamps. The law was repealed in 
1970, partially due to violations of the 
Fifth Amendment—freedom from self- 
incrimination.

The states have attempted to avoid 
Fifth Amendment problems by ensur­
ing strict confidentiality for persons 
who purchase licenses and stamps. In 
South Dakota, however, similar legis­
lation was ruled unconstitutional in 
April by the state Supreme Court. 
Under the South Dakota statute, infor­
mation regarding licensees could be 
provided to law enforcement officials 
upon request Consequently, the state 
Supreme Court lound the statute was 
incriminatory and violated the Fifth

Amendment. The South Dakota Attor­
ney General's office will not appeal the 
decision to the U.S. Supreme Court.

In addition to the civil liberties issue, 
questions arise as to how states can 
tax illegal goods. But there is prece­
dent. Federal and state income tax 
laws require that all income, whether 
obtained legally or illegally, be report­
ed for income tax purposes. Although 
the precedent originated from income 
tax law, it is not limited to that area of 
taxation since a variety of illegal goods 
and activities are subject both to fed­
eral and state taxation.

Arizona, the first state to implement 
this unusual excise tax, has levied 
taxes on controlled substances since 
1983. The revenue derived from the 
tax has been low, and it has not offset 
implementation costs. From fiscal year 
1984 through January 1986, $4.8  
million has been assessed, but only 
$ 177 ,6 50  has been collected. Col-

Double trouble: Drugs without stamps 
mean dealers face tax evasion charges.

lections are low because frequently 
persons arrested for possession 
are hired hands, commonly called 
"mules," who do not have the money 
to pay the tax assessments against 
them. In these cases there is no 
property to seize either.

However, acceding to Kevin De- 
Menna, staff economist for the Arizona 
Senate, increased revenue was not

the purpose of the law. "The primary 
intent of the Legislature was simply to 
provide a deterrent to drug trafficking, 
particularly since Arizona is a border 
state," he says.

Senator Jeffrey Hill, sponsor of the 
legislation, agrees. "The tax is one 
more way to take the profit out of drug 
dealing. It forces drug activity to other 
states and thus shifts the enforcement 
burden."

In Minnesota, legislation to tax illegal 
drugs—based on a recommendation 
by the Minnesota Tax Study Commis­
sion—was introduced this session. In 
its review of similar laws, the Commis­
sion determined that taxing controlled 
substances could be justified for three 
reasons: The tax creates another way 
to prosecute drug dealers, it reduces 
the tax evasion that takes place in the 
underground economy and it sends 
out signals to drug dealers to deal 
elsewhere.

Representative William Schreiber, 
sponsor of the bill, stresses the impor­
tance of the increased enforcement 
element of the law. "Hitting drug deal­
ers hard in the pocketbook may be a 
more effective enforcement tool than 
trying to put them behind bars," he 
says.

The states are definitely aiming at 
drug dealers' pocketbooks. Under the 
Arizona law, drug dealers are required 
to purchase a $100  license and affix 
revenue stamps to their products—a 
$ 10 revenue stamp per ounce of can­
nabis (marijuana) and a $125 revenue 
stamp per ounce of any other illegal 
controlled substance (cocaine, heroin, 
hashish, etc.). Minnesota, which elimi­
nated the license provisions before 
passing its law, taxes marijuana at 
$100  per ounce and other illegal 
drugs at a whopping $5 ,670  per 
ounce.

Public response to the new laws has 
been mixed. Public officials report that 
citizens who understand the law are 
supportive, but some think the law 
legalizes illegal drug sales or provides
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the first step toward legalization. In 
fact, legislation introduced in Indiana 
would have required that drug dealers 
affix tax stamps to their goods, but the 
bill was intentionally held up in the 
House by its sponsor. Representative 
Paul Robertson. “ We did not want any­
one to misconstrue marijuana as an 
acceptable drug or give credence (to 
the notion) that drugs are legal,”  
explains Robertson. He expects that 
after a study of other state laws, legis­
lation will be introduced again next 
year.

At least three other states—Florida, 
Georgia and South Carolina—are also 
addressing the possession and sale of 
illegal drugs, but through existing sales 
and use tax provisions. For example, 
if an individual is arrested for posses­
sion and cannot prove that he paid 
sales tax on his goods, he is taxed at 
current sales and use tax rates based

on the street value of the drugs. He 
also is assessed a penalty for failure 
to remit the sales and use tax.

The laws in these three states do not 
explicitly include illegal drugs in the list 
of taxable items, but they also do not 
prohibit their taxation. Florida has 
taken steps to make its provision ex­
plicit, however, by specifically stating 
that marijuana and other illegal con­
trolled substances are subject to the 
sales and use tax. If passed, House 
Bill 91 would add a 300  percent pen­
alty to the existing sales and use tax 
rate. Tax officials say they do not want 
to run the risk of not having explicit 
statutory authority behind them in their 
drug enforcement efforts.

Opposition toward laws that tax ille­
gal drugs have come from a variety of 
sources. One citizen testifying against 
the law in Arizona stated that cigar­
ettes are more dangerous than drugs,

so until cigarettes were treated like 
marijuana, he would not have respect 
for the government.

Opposition has also come from the 
National Organization for the Reform 
of Marijuana Laws. According to 
NORML executive director Kevin 
Zeese, "It’s nice that state legislatures 
recognize the economic value of mari­
juana to raise revenue. We generally 
oppose laws which further illegalize 
marijuana, however."

Laws that tax illegal drugs may not 
indicate a trend, but a number of state 
legislators believe these new ap­
proaches will help curtail drug traffick­
ing. In the words of Representative 
Schreiber, "Al Capone was not put in 
jail because of his racketeering activi­
ties, but because of tax evasion."

—Corina Eckl, senior research analyst, NCSL s 
Fiscal Affairs Program.

Are Unfit Physicians Going Undisciplined?
In the 1960s, just a few yean.', after 

he started practicing medicine in 
Lovell, Wyo., rumors began to drift 
around the little town about Dr. John 
Story’s questionable behavior with his 
women patients. Although a smatter­
ing of reports was made to authorities 
over the years, it wasn’t until Novem­
ber of 1983 that the Wyoming State 
Board of Medical Examiners set a date 
for a hearing to determine whether Dr. 
Story’s license should be revoked for 
unethical and unprofessional conduct.

At the hearing, in March of 1984, 
the Board did vote to revoke Dr. 
Story’s license. In June, the doctor 
appealed to a district court for a stay 
of the revocation. The 9tay was grant­
ed. He continued to practice until his 
spring 1985 trial, when a Big Horn 
County jury convicted him on two 
counts of rape, three counts of assault 
and battery and one second-degree 
sex assault. The doctor voluntarily 
surrendered his license while he 
appealed both the criminal conviction 
and license revocation to the state

Supreme Court. A decision is pending.
The tale of Dr. Story illustrates an 

aspect of the medical malpractice 
crisis that has so far received relative­
ly little attention—medical discipline. 
While lawmakers scramble to solve the 
problems competent doctors are hav­
ing in obtaining liability insurance, they 
have scarcely had time to address the 
problem of incompetent doctors. And 
according to a series of recently pub­
lished reports, there may be many 
doctors with questionable ethics who 
go on practicing for years.

Many of the reports are blunt in their 
criticism. A report by the Public Citizen 
Health Research Group, for instance, 
charges that "states have been wholly 
ineffective in disciplining malpracticing 
doctors. This lack of regulation has 
made a significant contribution to the 
so-called malpractice crisis."

A draft report by the U.S. Depart­
ment of Health and Human Services 
(HHS) says state medical boards often 
are forced to negotiate lesser discipli­
nary actions and end up, in effect, plea

bargaining. These actions are "a prac­
tical response by boards faced with 
insufficient investigatory resources 
and with the memory of many cases 
that have lingered during the hearing 
and judicial process for two or more 
years, while the physicians involved 
have continued to practice."

More evidence of the need to dis­
cipline doctors comes from the Profes­
sional Review Organizations, which 
have been formed in each state at the 
behest of the federal government to 
review the quality and cost effective­
ness of doctors and hospitals provid­
ing Medicare services. In their first 7'/* 
months of existence, the PROs began 
disciplinary actions against 950 doc­
tors and 183 hospitals. Of those, 744 
cases involved doctors allegedly 
providing poor-quality care, and the 
rest involved doctors consistently pre­
scribing unnecessary treatment.

Most experts agree that without 
state action, unfit doctors will continue 
to practice. Advocates of improving 
medical disciplinary procedures agree
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Source: May/June issue or The risea I L e t t e r ,

1989 (Draft of article)
A BAD BUSINESS CLIMATE FOR ILLEGAL DRUGS .. . ..... .

T he sign on the  wall o f  the H en n ep in  C o u n ty  (M inneapo lis) S h e riff 's  D epartm en t 
says, "R em em b er to Call C hris!”

C h ris  S n aft is the  M inneso ta  R ev enue  D e p a rtm e n t’s person  in charge o f  e n fo rc in g  
the M inneso ta  "grass tax," a special excise tax lev ied  on the possession o f illegal drugs.

T h a t p h o n e  call is ju s t  the f irs t step  in w hat has becom e a very  serious piece o f  
business fo r  bo th  rev en u e  and police o ffic ia ls . In A ugust 1986 the state  began req u irin g  
d ru g  d ea le rs  to b uy  stam ps fo r th e ir  supplies o f  m a riju a n a , coca in e , and o th e r  illegal 
drugs.

T he grass tax is good new s fo r  revenu e  o ff ic ia ls , sta te  and  local po lice , and  the 
general p u b lic  a like . On the  rev en u e  side, the co llec tions to cost ra tio  is n early  5:1, a 
resp ec tab le  reco rd  fo r  m ost any tax co llec to r. Som e po lice  o ff ic ia ls  con s id er the grass 
tax to be one o f  the  best p ieces o f  a n ti-n a rc o tic s  leg isla tion  to com e along in years.
A nd , M in n eso ta  res id en ts  get to send  ou t a c lea r m essage to the  p u s h e rs - - f in d  ano ther 
place to do business.

M in n eso ta  is not the  f irs t s ta te  to enact a sp e c ific  excise tax on con tro lled  
su bstances . A rizo na  (1983) and South  D akota (1984) w ere a coup le  o f  years ahead . But 
tw o asp ec ts  o f  the  M inneso ta  e x p e rien ce  m ake it p a r tic u la r ly  n o tew o rth y . F irst, 
M inneso ta  is the  f ir s t  s ta te  to m ake  a serious e f fo r t  to c o o rd in a te  local po lice  and sta te  
tax c o llec to r a c tiv itie s . In c o n tra s t, A rizona o ffic ia ls  have had on ly  lim ited  success 
g ain in g  local co o p e ra tio n . Second , the tax has passed the  c iv il lib e rties  test. In A ugust 
1988 the  M in n eso ta  law  becam e the  f irs t such  tax  in the  n a tion  to su rv iv e  a 
c o n s titu tio n a l cha lleng e  befo re  a s ta te  su p rem e  c o u r t - - a  d ec is ion  tha t has not been 
appea led  by the  d e fe n d a n ts . U n lik e  the South D ako ta  law , w h ich  was ru led  
u n co n s titu tio n a l by its  s ta te  cou rt in 1986, the M inneso ta  s ta tu te  was c a re fu lly  d ra f te d  to 
sa feg u a rd  the  r ig h t aga in st se lf - in c r im in a tio n .

T h e  P rocess

T he M inneso ta  law  is qu ite  sim p le . It says th a t d ru g  d e a le rs - -p e o p le  w ho are  in 
illegal possession  o f  am o u n ts  exceed in g  sp e c ifie d  m in im um s o f  m a riju an a  a n d /o r  
co n tro lled  sub stances ( th e reb y  e x e m p tin g  licensed  p h arm ac is ts , people  w ith  p re sc rip tio n s , 
and casual u s e rs ) - -m u s t  pay  an excise  tax  as follow s: S3.50 p e r  gram  o f  m a riju a n a , S200 
p er g ram  o f  co n tro lled  su b stances , and  S400 p e r  10 dosage u n its  o f  con tro lled  su b stances  
sold by  w e ig h t. In M in n eso ta , casual use is d e fin e d  as possession o f  less than  seven 
gram s o f  coca in e , n in e  g ram s o f  LSD , and  42 1 /2  g ram s o f  m a riju an a . In te rm s o f  a 
po und  o f  coca in e , fo r  exam ple , th e  tax am o u n ts  to $90,000.

W hen the tax has been paid  it w ill be e v id en ced  by a tax stam p  p rin ted  and sold by 
the s ta te . In o rd e r  to ensu re  p ro te c tio n  aga in s t s e lf - in c r im in a tio n , no in fo rm a tio n  o f  any  
so rt is req u ire d  o f  the  tax p ay e r. I f  the  tax p ay e r e lects to p ro v id e  in fo rm a tio n  reg a rd in g  
his o r h e r nam e o r a d d ress , very  s tr ic t  c o n f id e n tia li ty  ru les p ro h ib it the R ev en u e  
D e p a rtm e n t fro m  rev ea lin g  tha t in fo rm a tio n  to any  person . T h u s , not on ly  is the  stam p  
sale c o n f id e n tia l, bu t the tax reco rd s a re  o f f  lim its  to police and  in te rs ta te  data  exchan ge  
serv ices.

W hen a rre s te d  in M in n eso ta , d ru g  dea le rs  are  now  su b je c t to tw o ac tion s. F irs t, the  
usual c rim in a l p ro ceed in g s from  a rre s t to bail to  p lea b a rg a in in g  beg in . T h is  includes 
M in n eso ta ’s use o f  its recen tly  b e e fe d -u p  fo r fe i tu re  law , w h ich , like the fed e ra l 
fo r fe i tu re  s ta tu te , p erm its  the po lice  to seize all m a teria ls  o r p ro p e rty  used to p ro d u ce , 
c o n ta in , o r tra n sp o rt c on tro lled  su b stan ces as w ell as all p roceeds traceab le  to the



tran sac tio n . U n like  m ost sta te  law s, this a d m in is tra tiv e  fo r fe i tu re  pu ts the b u rd en  o f 
appeal to repossess the p ro p e rty  on the o w ner ra th e r  than  on the  police.

In ad d itio n  to the usual ju d ic ia l p roceed ing s, the  state  can now  prosecu te  fo r felony 
tax evasion  if tax stam ps are  not a ff ix e d  to the illegal d ru g s, a n d , at the sam e tim e, 
pursue  c iv il rem ed ies to collect tax p lus penalty .

H ere is how it w orks. A t the tim e o f  a rrest po lice  call tax o ffic ia ls  who can im pose 
a 100 p erc en t p ena lty  on the unpaid  tax. T he  tax and  p en a lty  are  due w h e ther or not 
the d ea le r is conv ic ted  on o th e r  c rim in a l charges. T h is  is the  sam e process that can be 
used if  one evades any  o th e r  tax , such  as, the inco m e tax.

T h e  tax o ffic ia ls  then  im m ed ia te ly  issue an assessm en t on the  p u sh e r’s assets and 
begin  to co llec t the tax and  the  pen a lty . T h is m eans th a t w hen  a push er se lling  d rug s is 
cau gh t and  has no ev id en ce  o f  the  tax stam ps, tax  o ffic ia ls  can  bill that person fo r the 
am o u n t o f  the tax and  the  p en a lty  d u e , and  then  in itia te  co llec tion  e ffo rts  an y w h ere  in 
the sta te  by seizing  m oto r veh icles, bank acco u n ts , real e s ta te , or o th e r  assets, and  any 
state  (an d . soon , p e rh ap s, fed e ra l)  tax re fu n d s  du e . Since the law 's enac tm en t in 1986 
the M inneso ta  R evenue  D ep artm en t has assessed S25 m illion . A lth oug h  co llec tions 
(5651 ,000) are  well below  the am o u n t o f  assessm ent (few  dea le rs  have the incom e or 
w ealth  to pay the am o un t d u e ), so is the total cost o f  the D e p a r tm e n t’s o p era tio n s  (about 
555,000 per year). For FY 1989, M in neso ta  co llec tio n s  a re  ru n n in g  at 5269,000. T otal 
costs o f  ad m in is tra tio n  fo r FY 1989 a re  $55,000.

F o r the  d ea le r, th is all h its  w here  it m a tte rs  m o 3 t- - in  the  po cketbo ok .

T ax  Policy  C o n sid era tio n s

A re taxes on the illegal d ru g  trad e  an a p p ro p r ia te  use o f  tax po licy? Yes. T h e re  
are thrr.e p rim ary  ju s tif ic a tio n s :

E quity . T he tax addresses one p a rt o f  a g ro w in g  p ro b le m -- ta x  evasion in the 
u n d e rg ro u n d  econom y. Illegal d ru g  dea ling  is a g row in g  and eco nom ica lly  im p o rtan t 
a c tiv ity  o r ind u s try . As su ch , it can  and shou ld  be taxed . It su re ly  m akes no sense to 
p ro v id e  p re fe re n tia l  tre a tm e n t to d ru g  dea le rs  o v e r those w ho engage in legal m ark e t 
tran sac tio n s .

E ffic ie n c y .  T h ro u g h o u t h is to ry  and  at all levels o f  g o v e rn m en t, taxes have been 
im posed  fo r "sum ptuary" re a so n s -- to  d isco u rage  con su m p tio n  o f  p ro d u cts  held  to be 
m ora lly  o r e th ica lly  u n d es irab le . A lth o u g h  the  M in n eso ta  grass tax does g en e ra te  som e 
sta te  rev en u es, from  a social po licy  p ersp ec tiv e  the  tax also serves the im p o rtan t role o f 
d isco u rag in g  illegal d ru g  d ea lin g  w ith in  the tax ing  ju r isd ic tio n .

Su pport fo r  the S y s te m  o f  Law . T he  tax add s a n o th e r  tool to the n a tio n ’s f ig h t 
against d ru g  abuse. D rug  tra d ers  can  now  be c h a rg ed  w ith  fe lo n y  tax evasion  in 
a d d itio n  to c u rre n t c rim in a l s ta tu te s . To p a ra p h ra se  Ju s tice  O liv e r W endell H olm es, 
taxes a re  a tool fo r p ro v id in g  fo r  a c iv ilized  soc ie ty .

A S ta te  C oncern

A t p resen t, 11 sta tes have special taxes on illegal d ru g  tra n sa c tio n s , and  at least six 
o th e rs  a re  c o n sid e rin g  M in n eso ta -s ty le  leg isla tion  (see m ap). In a d d itio n , at least six 
o th e r  s ta tes  tax illegal d ru g s th ro u g h  o th e r  tax m ech an ism s such  as the g eneral sales tax.



T hat a "grass tax" is largely  a state  (or m u ltis ta te  com pact) in itia tiv e  m akes good 
po licy  sense. F or the policy to be e ffe c tiv e , a broad  ju risd ic tio n a l a u th o rity  needs to be 
com b in ed  w ith  an estab lished  tax a d m in is tra tio n  process. T hese req u irem en ts  tend  to 
ru le  ou t m ost, thoug h  not all, local g overnm en ts. T h e  fed era l g ov ern m en t could  also 
en ac t the grass tax , but it w ould not add  m uch to ex is tin g  federa l d rug  en fo rcem en t 
po licy . T h e  fed e ra l g o vernm en t not only  has had a b road  fo rfe itu re  law in place since 
1978, but also m ain ta in s a s ig n ifican t e ffo r t  w ith  regard  to e n fo rc em en t o f  the fed era l 
incom e tax , w hich  does not exem pt incom e from  illegal d ru g  ac tiv ity .

Final Comment

T he "grass tax" will c e rta in ly  not b rin g  v ic to ry  to a s ta te ’s w ar on d ru g s, b u t it is an 
im p o rta n t tool in su p p o rt o f  th a t e ffo r t . M oreo ver, the po licy  is sound  from  the  tw in 
p ersp ec tiv es o f  tax po licy  and tax a d m in is tra tio n . D rug  dea lers m ay be od ious 
c h a rac te rs , bu t they  a re  also e n tre p re n e u rs  w ho m ust buy , sell, and  tu rn  a p ro f it  to stay  
in business. T h is  basic com m ercial aspect o f  the business c rea tes a w eak spot in the 
d ea le rs’ d efen ses aga inst the law . T his is one case w here  a bad tax c lim ate  m akes good 
business sense.


