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For an Act entitled: An Act relating to Insurance guaranty funds and to
definitions of "impaired or Impairment” and "Insolvent
or Insolvency” in laws relating to Insurance: amending
Rules 24(a) and 62(a), Rules of Civil Procedure: and
providing for an effective date.

SECTION 1

Sec. 21.21.250(c) Other Investments: Prohibitions
(Page 1, Lines 12 to 18.)

This Section allows insurers to invest in notes and other evidence of
Indebtedness of the Alaska Life and Disability Insurance Guaranty Association
(ALDIGA) and to have those notes and other evidence of Indebtedness

considered as admitted assets of the insurer.

SECTION 2

Sec. 21.36.035 Prohibited Advertisements and Representations
(Page 1. Line 19 to Page 2, Line 3.

This Section makes the use of the protection afforded by this Act to aid a
person In the sale of Insurance a prohibited unfair trade practice. This
would extend to a person with an interest in a policy who uses the presence
of the Alaska Life and Disability Insurance Guaranty Association (ALDIGA) to
support the value of the policy as collateral in a loan transaction, which
action would be prohibited.

The legitimate function of advertising the existence of the Act by the
ALDIGA and the Director would be permitted. This would be particularly
desirable in notifying policyholders of a company found to be insolvent. It
would also be appropriate for insurer trade groups not engaged in sales to
provide such information as public service announcements.

Enforcement mechanisms for this section already exist in current statute.

SECTION 3

Sec. 21.79 Alaska life and Disability Insurance Guaranty Association
(Page 2, Line 4 to Page 24, Line 4.

This Section creates the Alaska Life and Disability Insurance Guaranty
Association (ALDIGA) which will address the problem of providing funds for
the payment of claims when an insurance company becomes insolvent. The
proposal creates a funding mechanism to guarantee life insurance, disability
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Insurance and annuity writings of admitted Insurers. These kinds of
Insurance are not presently covered by any form of protection. The proposal
is based on a model drafted by the National Association of Insurance

Commissioners.

Sec 21.79.010 Purpose
(Page 2, Lines 7-12.)

The basic purpose of ALDIGA is to provide protection for policyholders and
claimants from the financial loss resulting from insurer impairment or

Insolvency.

Sec. 21.79.020 Scope
(Page 2, Line 13 to Page 4, Line 25.)

This section outlines what ALDIGA does and does not cover.

Subsection (@)
(Page 2, Line 13 to Page 3. Line 3.)

This subsection lists persons covered by ALDIGA.

Subsection (b)
(Page 3, Lines 4 to 9.)

This subsection lists the kinds of contracts and policies covered by ALDIGA.
Basically it covers life, disability, annuity and supplemental contracts or
policies written by insurers which have submitted to regulation in this state.

Subsection (¢)
(Page 3. Line 10 to Page 4, Line 19.)

This subsection lists items not covered by ALDIGA.

Subsection (c)(1) excludes coverage for parts of the policy or contract not
guaranteed by the insurer. It is directed toward the non-guaranteed portion

of variable policies and contracts.

Subsection (c)(2) excludes that part of the risk borne by the insured. It acts
to exclude the deductible portion of a policy.

Subsection (c)(3) excludes the reinsurance business of the impaired or
insolvent insurer other than reinsurance for which assumption certificates

are used.

Page 2



CSSB 259 (LAC) Ford 3/16/90
Section by Sec rion Commentary 3/19/90

Subsection (c)(4) limits coverage for the rate of interest on policies or
contracts which exceed levels established in the section.

Subsection (c)(5) excludes coverage for life, disability or annuity products
offered by self insurers or are self funded.

Subsection (c)(6) excludes coverage for dividends or experience rating
credits or allowances for administration of the policy or contract.

Subsection (c)(7) excludes coverage for policies Issued by a member insurer
while it was nonadmitted in Alaska.

Subsection (d)
(Page 4, Lines 20 to 25.)

This subsection defines the term "published monthly average" used in
Subsection (c)(4) which limits the rate of interest used on covered policies
and contracts.

Sec. 21.79.025 Liability limits
(Page 4, Line 26 to Page 5, Line 13))

This section states the limits of coverage offered by ALDIGA. The limits are
\% $300,000 on any one life.

V 100,000 for cash surrender value. .
\ %100,000 for disability insurance benefits,
Y 100,000 in the presént value of annuity benefits.
V  $5,000,000 in unallocated annuity contract benefits irrespective of
number of contracts held the contract holder.
See. 21.79.030 Construction

(Page 5, Lines 14 to 15.)
This section provides for liberal construction.

Sec. 21.79.040 Creation of Association
(Page 5, Line 16 to Page 6, Line 4.)

Subsection (@
(Page 5, Lines 16 to 28.)

This subsection creates ALDIGA as a nonprofit entity. Membership in
ALDIGA is a condition of an insurers authority to transact insurance in this
state. To pay for assessment and administration, two accounts are
established. One is for disability insurance and the other is for life insurance
annuity and unallocated annuity contracts.
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Subsection (b)
(Page 5, Line 29 to Page 6, Line 4..)

This subsection places ALDIGA under the supervision of the Director of
Insurance. Provision is made for public meetings.

Sec. 21.79.050 Board of Governors
(Page 6. Lines 5 to 19.)

Subsection (@)
(Page 6. Lines 5 to 12.)

This subsection provides for the number and term of the members of the
Board of Governors of ALDIGA to be determined in the plan of operation.

Subsection (b)
(Page 6. Lines 13 to 15.)

This subsection provides for approval by the Director of the board members
in which he must consider fair representation by member insurers.

Subsection (¢)
(Page 6. Lines 16 to 19.)

This subsection provides that board members are not to be compensated
except for expenses incurred while performing duties as a member of the

board.

Sec. 21.79.060 Powers and Duties of the Association
(Page 6. Line 20 to Page 14, Line 1)

This Section is the heart of the ALDIGA proposal. It details the duties of the
ALDIGA by distinguishing between:

1. those insurers whose "impaired" status is attributable to a finding by
the Director prior to an order of liquidation and those whose
"insolvent” status is attributable to such an order; and,

2. insolvent domestic insurers and Insolvent foreign or alien insurers.

Prior to an order of liquidation. ALDIGA has no liability.

Subsection (@
(Page 6, Line 20 to Page 7. Line 1)

This subsection allows the ALDIGA to act to guarantee, assume or reinsure
any or all policies of an impaired domestic insurer. ALDIGA would

Page 4



CSSB 259 (LAC) Ford 3/16/90
Section by Section Commentary 3/19/90

presumably do so in those situations where early action would prevent a
more costly insolvency of later liquidation. Action under this subsection is
not limited to resident policyholders.

Subsection (b)
(Page 7. Lines 2 to 14.)

This subsection requires ALDIGA to act even without an order of liquidation
in the case of an impaired member insurer (not insolvent) that is not paying
claims provided the conditions in Subsection (c) are met. ALDIGA. as a
condition of its assistance, may negotiate any requirements or safeguards it
deems necessary so long as they are approved by the Director, are accepted
by the impaired insurer, and do not impair the contractual obligations to the
policyholders, insureds , and beneficiaries.

In the absence of any court order, before any negotiations become final the
impaired insurer's acceptance of the terms of ALDIGA is necessary. Through
this approach, a mechanism is provided for early action by ALDIGA before
the situation further deteriorates. The policyholder, insured, and
beneficiaries are protected, claims are paid and coverages continued, for
example through rehabilitating the impaired insurers, or reinsuring the
policies elsewhere.

Subsection (¢)
(Page 7. Line 15 to Page 8, Line 13.)

This subsection establishes conditions precedent to required action by
ALDIGA. One of the most important conditions is that there be a statutory
provision for the repayment of ALDIGA prior to the return of the company to
shareholder or private control. The ALDIGA role here is the payment of
benefits and "hardship" cash withdrawals to covered persons. It also
establishes that no action has been taken that would effectively render the
insurer a non-viable entity.

Subsection (d)
(Page 8, Lines 14 to 26.)

This subsection details the main role of ALDIGA in the event of an
insolvency. It provides that if the insurer acquires its insolvent status as a
result of a final order of liquidation, rehabilitation or conservation. ALDIGA
shall, rather than may, guarantee, assume, reinsure or cause to be
guaranteed, assumed, or reinsured, the covered policies of the Insolvent
insurer and to assure payment of contractual obligations.

Subsection (e)
(Page 8. Line 27 to Page 9. Line 26.)
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Subsection (e)(D
(Page 8, Line 27 to Page 9. Line 12))

This subsection provides time limits for claims incurred on life and
disability insurance policies. The responsibility of ALDIGA varies depending
on whether the contract is group or individual.

Subsection (e)(2
(Page 9, Lines 13 to 15.)

This subsection calls for a diligent effort by ALDIGA to give at least 30 days
notice of termination ol coverage.

Subsection (©)(3)
(Page 9, Lines 16 to 26.)

This subsection requires ALDIGA to make substitute coverage available to
insureds or policyholders who are by law or contractual obligation entitled to
continued coverage.

Subsection (®
(Page 9. Line 27 to Page 10, Line 7.)

This subsection provides that the substitute coverage required in Subsection
(e)(3) be offered without new underwriting and with coverage for conditions
that existed under the replaced coverage.

Subsection (Q)
(Page 10, Lines 8 to 22.)

This subsection provides that the alternative policy offered by ALDIGA shall
be subject to the approval of the Director of Insurance. It allows for multiple
alternatives that are subject to the same kinds of rate and form standards as
other life and disability insurance policies. The primary difference is that
ALDIGA cannot reflect changes in the health of the insured after the original
policy was last underwritten.

Subsection (h)
(Page 10, Lines 23 to 28.)

This subsection provides that reissue rates that are different from those on
the terminated coverage are subject to the approval of the Director of
Insurance or by the court.

Page 6



CSSB 259 (LAC) Ford 3/16/90
Section by Section Commentary 3/19/90

Subsection ()
(Page 10, Line 29 to Page 11, Line 4.)

This subsection provides that ALDIGA's obligations to provide coverage
under a policy of an impaired or insolvent insurer cease when the coverage
is replaced with similar coverage.

Subsection ()
(Page 11, Lines 4 to 7.)

This subsection ties the coverage providing for guaranteed interest to the
limit on interest in Section 21.79.020(c)(4).

Subsection (k)
(Page 11. Lines 9 to 14.)

This subsection provides that non-payment of premiums by 31 days after
required by the contract terminates ALDIGA's obligations under the contract
other than for claims incurred or cash surrender values due.

Subsection (O
(Page 11. Lines 15 to 19))

This subsection provides that premiums due after an order of liquidation
belong to and are payable to ALDIGA.

Subsection (m)
(Page 11. Lines 20 to 23.)

This subsection avoids duplication of coverage by providing that the
association shall have no liability for any covered policy of a foreign or alien
insurer domiciled in a state having similar protection by statute or
regulation. If every state adopts the model act. each state association would
protect only covered policies of domestic insurers.

Subsection (n)
(Page 11, Line 24 to Page 12, Line 5))

This subsection provides that under certain circumstances, the court can
issue policy or contract liens, in connection with ALDIGA provided
guarantees, assumptions or reinsurance agreements. This is a device that
has been used in the past in connection with the continuation of the
insolvent insurers' coverage. Since by definition, the assets of the insolvent
insurer were not adequate to support its contractual obligations, liens were
used to reduce its obligations to a level where the assets would be adequate.
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Subsection (0)
(Page 12, Lines 6 to 11.)

This subsection permits ALDIGA to seek court imposed temporary stays on
the payment of cash values and policy loans. This is intended to avoid a run
on the assets of the impaired or insolvent insurer. The language on Lines 10
to 11 which reads "In addition to a contractual provision for deferral of a
cash or policy loan value" refers to potential policy provisions which delay
access to cash or policy loan value. The injunction ability is in addition to
those contractual provisions.

Subsection (p)
(Page 12, Lines 12 to 15))

This subsection grants the Director of Insurance the authority to assume the
duties and powers of ALDIGA if it fails to exercise its authority under the Act
within a reasonable period of time.

Subsection (Q)
(Page 12. Lines 16 to 19.)

This subsection allows the Director of Insurance to enlist the aid of ALDIGA
in matters relating to an impaired or insolvent insurer.

Subsection (r)
(Page 12 Lines 20 to 25.)

This subsection confers standing in court on ALDIGA extending to any
matters concerning the duties of ALDIGA. This enables ALDIGA to protect
its interests and those of the insureds and policyholders in the handling of
an impairment or insolvency proceeding.

Subsection (5)
(Page 12. Line 26 to Page 13, Line 7.)

This subsection provides that a person who receives a benefit from ALDIGA
on a covered policy makes an assignment to ALDIGA to the extent of the
benefits received. It also establishes subrogation rights for ALDIGA. It
provides that ALDIGA's right to assets ~f the insolvent insurer is the same as
any other person entitled to benefits under this Act.

Subsection (©
(Page 13, Line 8 to Page 14, Line 1)

This subsection allows ALDIGA to contract, sue or be sued, borrow money,

employ persons, negotiate, act as a domestic life or disability insurer, take
legal action to avoid payment of improper claims, to join an association of
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similar organizations, and perform other acts that are proper or necessary to
implement this Act.

Sec. 21.79.070 Assessment
(Page 14. Line 2 to Page 15, Line 11.)

This Section establishes a post-Insolvency assessment approach as the
funding mechanism for the guaranty function Imposed by this legislation.

Subsection (a)
(Page 14, Lines 2 to 8.)

This subsection establishes the assessment mechanism to fund the purposes
of this Act. Late payments accrue a 10% penalty charge.

Subsection (b)
(Page 14, Lines 9 to 17.)

This subsection provides for two kinds of assessment that will be used by
ALDIGA to pay claims under the Act as well as certain examinations and the
administrative costs of ALDIGA.

Subsection (¢)
(Page 14, Lines 18 to 27.)

This subsection describes how the assessment to fund certain examinations
and the administrative costs of ALDIGA will be made.

Subsection (d)
(Page 14, Line 28 to Page 15, Line 4.)

This subsection describes how the assessment to fund claims under the Act
will be made.

Subsection (e)
(Page 15, Lines 5 to 11.)

This subsection allows ALDIGA to reduce or defer payment of the
assessment If such would endanger the ability of the insurer to meet its

obligations.

Sec. 21.79.080 Plan of Operation
(Page 15, Line 12 to Page 16, Line 20.)

This section requires the adoption of a plan of operation by ALDIGA to
provide for the administration of ALDIGA. This plan would be subject to
review and approval by the Director of Insurance. The National Association
of Insuraiice Commissioners has adopted a model plan of operation which is
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available In the office of the Division of Insurance. It Is anticipated that
ALDIGA, upon passage of this Act would substantially adopt the provisions
contained In the model plan.

Sec. 21.79.090 Powers and Duties of the Director
(Page 16, Line 21 to Page 17, Line 14.)

Subsection (a)
(Page 16. Lines 21 to 24.)

This subsection requires the Director to provide premium data to ALDIGA
on request. This data will be used to confirm that assessments are being
properly paid.

Subsection th)
(Page 16. Line 25 to Page 17, Line 7.)

This subsection allows the Director to take action against an insurer that
fails to comply with the Act, such as failure to pay assessments and failure to
comply with the ALDIGA Plan of Operation.

Subsection (¢)
(Page 17, Lines 8 to 11.)

'rhis subsection provides an appeal mechanism to the Director for actions of
ALDIGA.

Subsection (d)
(Page 17, Lines 12 to 14.)

This subsection requires the liquidator, rehabilltator, or conservator (the
Director of Insurance) to notify interested parties of the effect of this Act.
Other sections in Title 21 tie in with this Act. AS 21.69.530 provides a
response to a situation where a deficiency in capital or assets is found. AS
21.78 contains provisions for the director to seek appointment as receiver
and speaks to rehabilitations and liquidations.

Sec. 21.79.100 Prevention of Insolvencies
(Page 17. Line 15 to Page 19, Line 17.)

This section basically establishes a dialogue between the Director and
ALDIGA. concerning impairment and Insolvency Issues.

Subsection (@)
(Page 17. Lines 15 to 26.)

This subsection requires the Director to notify other states of action taken
against an insurer relating to issues impacted by this Act.
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Subsection (b)
(Page 17, Line 27 to Page 18, Line 3.)

This subsection requires the Director to notify ALDIGA of actions taken by
other states against an insurer relating to issues impacted by this Act.

Subsection (¢)
(Page 18, Lines 4 to 6.)

This subsection requires the Director to notify ALDIGA of companies
suspected of being impaired or insolvent during the course of or following
an examination.

Subsection (d)
(Page 18. Lines 7 to 12.)

This subsection requires the Director to furnish ALDIGA with early warning
data developed by the National Association of Insurance Commissioners used
in detecting problem insurers.

Subsection (e)
(Page 18. Lines 13 to 15))

This subsection allows the Director to seek the advice of ALDIGA concerning
companies seeking to do business in Alaska.

Subsection (®
(Page 18, Lines 16 to 23.)

This subsection requires ALDIGA to report and make recommendations to
the Director concerning companies seeking to do business in Alaska, and
report to the Director information indicating impairment or insolvency of a
member insurer.

Subsection (Q)
(Page 18, Line 24 to Page 19. Line 8.)

This subsection allows ALDIGA to request an examination by the Director of
an insurer. This exam is paid for by ALDIGA. Examination is the principle

tool in determining financial status.

Subsection (h)
(Page 19. Lines 9 to 10.)

This subsection allows ALDIGA to make recommendations to the Director
concerning the detection and prevention of insolvencies.
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Subsection (1)
(Page 19. Lines 11 to 17.)

This subsection requires ALDIGA to make a report at the conclusion of an
insolvency. This report is to discuss the history and cause of the insolvency.
This subsection seeks to find common causes which may be used to detect
future problems with other insurers.

Sec. 21.79.110 Miscellaneous Provisions
(Page 19, Line 18 to Page 21, Line 26.)

Subsection (a)
(Page 19. Lines 18 to 21.)

This subsection provides that assessments under an assessable policy are not
forgiven through the presence of this Act.

Subsection (b)
(Page 19. Line 22 to Page 20, Line 1.

This subsection requires ALDIGA to maintain records of all its negotiations
and actions. ALDIGA should be held publicly accountable for its actions. On
the other hand, effective handling of a rehabilitation or liquidation effort
requires minimum publicity. Thus, such records will be made public only
after the liquidation, rehabilitation or conservation proceeding is
terminated, the impairment or insolvency is terminated or there is a prior

order by the court.

Subsection (¢)
(Page 20, Lines 2 to 17.)

This subsection provides that since ALDIGA has the obligation imposed upon
it to continue coverage for policyholders of insolvent insurers, the assets of
the insolvent insurer ought to be used, to the extent available, for the
purpose of continuing such coverage.

Subsection (d)
(Page 20. Lines 18 to 29.)

This subsection is Intended to prevent the shareholders of an impaired
insurer from sitting back and doing nothing and then reaping the benefit of
funds put up by the ALDIGA. These stockholders should not obtain a more
advantageous position than they would have occupied in the absence of this
Act. The court is empowered by order to modify and distribute the
ownership rights of impaired insurers to establish equity.
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Subsection (e)
(Page 21, Lines 1 to 26.)

This subsection is designed to recapture excessive dividend payments to
affiliates that exercised control over the insolvent insurer. AS 21.22 deals
with much of this issue, however, if dividends are paid under circumstances
that the Insurer should have reasonably known that such payment could
reasonably be expected to affect its ability to perform its contractual
obligations to its policyholders, the holding company and affiliates should be
required to repay such dividends subject to certain reasonable limitations.

See. 21.79.120 Examination of tbe Association, Annual Report
(Page 21, Line 27 to Page 22, Line 4.)

This section enable the Director of Insurance to examine ALDIGA. It also
requires ALDIGA to file an annual report.

Sec. 21.79.130 Tax Exemptions
(Page 22, Lines 5 to 7.)

This section provides that ALDIGA is tax exempt except for real property
taxes. ALDIGA is not a profit making organization, rather, it is a guarantee
mechanism, thus its tax exempt status.

Sec. 21.79.140 Immunity
(Page 22. Lines 8 to 11.)

This section provides ALDIGA with immunity protection while performing
its duties under this Act. Since ALDIGA will be engaged in some very
sensitive issues when performing its duties under this Act, this is needed.

Sec. 21.79.150 Stay of Proceeding, Reopening Default Judgements
(Page 22, Lines 12 to 16.)

This section provides for an automatic stay of 60 days in actions involving
the liquidation, rehabilitation or conservation of an insolvent insurer, which
requires a change in the rules of the court.

Sec. 21.79.900 Definitions
(Page 22. Line 17 to Page 24. Line 2.)

Sec. 21.79.990 Title
(Page 24, Lines 3 to 4.)

Sec 21.79 will be cited as the "Alaska Life and Disability Insurance Guaranty
Association Act."

Page 13



CSSB 259 (LAC) Ford 3/16/90

Section by Section Commentary =/199D
SECTION 4
Sec. 21.80.020 Applicability

(Page 24, Lines 5 to 10.)

This amendment expands the existing Alaska Insurance Guaranty
Association (AIGA) to include marine coverage for vessels under 100 feet in
length. Presently no marine coverage is provided under AIGA. It also
clarifies that coverage is extended only for policies written by an admitted
insurer.

SECTION 5

Sec. 21.80.040 Creation of Association
(Page 24, Lines 12 to 26.)

This expansion of the existing Alaska Insurance Guaranty Association (AIGA)

to include marine coverage for vessels under 10C feet in length has been
placed in the "all other insurance” account.

SECTION 6

Sec. 21.80.050(a)
(Page 24, Line 27 to Page 25, Line 7.)

This amendment provides a mechanism for assuring the AIGA board is
always fully staffed.

SECTION 7

Sec. 21.80.060(a)
(Page 25, Line 8 to Page 27, Line 25.)

This amendment clarifies that the obligation of the association commences
with an order from the court when the insolvent insurer or the receiver has
ceased payment of any or all claims.(Page 25. Lines 12 to 16).

This amendment Increases the covered claim amount from $300,000 to
$500,000 (Page 25. Line 21).

Assessments may be deferred if it would endanger the member insurers
ability to meet its contractual obligations (Page 26, Lines 23 to 24).
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It requires that AIGA's servicing facility operate and maintain its principal
office In Alaska unless cost savings can be demonstrated without service

delays (Page 27. Lines 14 to 18).

SECTION 8

Sec. 21.80.070(a)
(Page 27, Line 26 to Page 28, Line 9.)

This amendment removes language that is no longer necessary. Since the
plan does exist and the Director may require revision, it no longer
accomplishes anything.

SECTION 9

Sec. 21.80.080(b)
(Page 28, Line 10 to Page 29, Line 3.)

The level of penalty for failure has been Increased from a minimum of $100
per month to $250 per month (Page 28. Line 26).

This amendment also allows the Director of Insurance to assume AIGA

powers if the court finds that AIGA has failed to act in accordance with
statute, or its plan of operation (Page 28. Line 29 to Page 29. Line 3).

SECTION 10

Sec. 21.80.120 Examination ofAssociation
(Page 29. Lines 4 to 9.)

This amendment requires that the annual report by AIGA be certified.

SECTION 11

Sec. 21.80.140 Recognition ofAssessments in Rates
(Page 29, Lines 10 to 24.)

This Section allows assessments to be reflected in future charges made for
insurance policies. This amendment allows an assessment to be reflected as
a separate charge on the policy. It also allows a rating organization to make
a provision in the rate structure for recovery of assessments by its member
or subscriber insurers. That charge is not taxable.
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SECTION 12

Sec. 21.90.900(24)-(25)
(Page 29, Line 25 to Page 30, Line 5.)

This amendment adds definitions for "impaired"”, "impairment”, "insolvent",
and "Insolvency" to the Title.

SECTION 13

Repealed
(Page 30, Lines 6 to 7.)

AS 21.80.070(d) is repealed. This section relates to allowing the functions
of AIGA to be performed out of state.

AS 21.80.170 is repealed. This section relates to termination of AIGA. If
AIGA is to be disbanded, it would be appropriate to address that issue at the
time it becomes a possibility.

SECTION 14

Rule 62(a) Rules of Civil Procedure
(Page 30, Lines 8 to 11.)

This Section reflects the change made in Sec. 21.79.150 on Page 22. Lines
12 to 16.

SECTION 15

Rule 24(a) Rules of Civil Procedure
(Page 30, Lines 12 to 15.)

This Section reflects the change made in Sec. 21.79.060(r) on Page 12.
Lines 20 to 25.

SECTION 16

Initial Organization of Association
(Page 30. Lines 16 to 24.)

This is a temporary statute since its impact is of short duration. To avoid

problems in initially selecting the board, this section provides for an
organizational meeting to be called by the Director of Insurance. A voting

Page 16



CSSB 289 (LAC) Ford 3/16/90
Section by Section Commentary 3/19/90

process is described. If nc board members are selected within 60 days the
Director may appoint the initial board.

SECTION 17

Effective Date
(Page 30. Line 25.)

This proposal is effective January 1. 1991.

Page 17



FOUCn * jtAff fAWLOI
JUMAy AIASItA HB

TCsl ld d O M T 0 I A 2 HD
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM March 15, 1990
SUBJECT: CSSB 259(L&C); go0129sE
T0: Senator Dick Eliason, Chairman

Senate Labor and Commerce Committee

FROM: Pamela Finldy~rrt*An
Assistant Revisor of Statutes

Enclosed is the draft you requested. In addition to changes
to conform the draft to the drafting manual, we have made
the following changes to the bill as introduced by the
governor:

1. In AS 21.79.020(b), "life, disability, annuity, or
supplemental™ was inserted after "direct group".

2. The last three sentences of AS 21.79.050(a), with some
changes, were moved to temporary law (new sec. 17). In the
first sentence of AS 21.79.050(a) "representative of" was
inserted before "member insurers.”

3. In AS 21.79.060(J), the cross reference was changed from
AS 21.79.020(c)(3) to AS 21.79.020(c)(4).

4. AS 21.79.060(m) was rewritten.

5. In AS 21.79.060(0) the reference to a "temporary stay"

was replaced with a reference to "an injunction™. Stay 1is
usually used in connection with a court order, judgment, or
proceeding. The term "injunction”™ includes temporary and
permanent injunctions. Also, we do not understand the last
phrase in this subsection ("in addition to . . . value.")

Is this a power in addition to the right to seek an injunction,
or is it tied to the right to withdraw funds?

6. In AS 21.79.900, the definitions of "director,"”
"impaired,” and "insolvent™ were deleted because the

definitions in AS 21.90.900 will apply to AS 21.79 without a
cross reference.



Senator Dick Eliason
Page 2
March 15, 1990

7. In AS 21.80.080(b)(4), 1 deleted a cross reference to
AS 21.80.065 because that section was deleted.

8. The references to "majority vote™ 1in AS 21.79.100(F),
(g), and (h) were deleted. Boards act by majority vote
unless otherwise provided.

9. A new section 16 was added to note a court rule change.

10. The title was changed to include the added court rule
change and the definitions of terms (in bill sec. 13) that
apply to matters other than guaranty funds.

IT you have any questions, please call me (until March 19)
or Mike Ford (after March 18). You may want to consult with
the AG"s Office about the changes noted above, as well as
the meaning of the last phrase of AS 21.79.060(o), mentioned
in #5 above.
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STEVE COWPER, COVERNOR

DEPARTMENT OF COMMERCE & S)OBOXD
ECONOMIC DEVELOPMENT PUIIIOENEU:’(%/)‘ 'L‘S%“‘ZBQEB]J‘CBCC

DIVISION OF INSURANCE

March 12, 1990

Honorable Richard |. Eliason
Maska State Senate

P.O. Box V

Juneau, AK 99811

Dear Senator Eliason:
Re: B 259, Insurance Guaranty Funds

Enclosed please find proposed amendments to SB 259, relating tc Insur-
ance Guaranty Funds, which are offered for consideration by the Senate
Labor and Commerce Committee. These amendments are the result of
extensive discussions, both internally and with industry representa-
tives, since this bill was heard in your committee on April 14, 1989.

Substantive changes to the bill include:

o changing the life and disability guaranty fund to post
assessment rather than preassessment;

o excluding hospital and medical service organizations from the
provisions of the life and disability guaranty fund;

0 including marine insurance in the account for "all other"
lines of insurance rather than setting it out as a separate
account;

o establishing that a court order is necessary for the director
of insurance to assume the powers of the board of directors
of an insurer upon failure to meet the requirements of the
Insurance Guaranty Association Act; and

0 establishing that a rating organization may make a provision
in its filing of rates to recover an assessment made to the
fund, and that an assessment charge is not considered to be
premium and is not subject to the premium tax.



Honorable Richard [. Eliason -2- March 12, 1990

I will be discussing the proposed amendments with industry representa-
tives this week, and would like to request a hearing on the bill on

Friday, March 23, if that date would be compatible with your committee
schedule. Unfortunately, | have out-of-town commitments earlier that

week and also the week after.

Thank you for your consideration. | would be happy to discuss this
bill with you or your staff at any time.

David Walsh
Director

DW/Iw/mst0067Q
031290a
Enclosure



Proposed Amendments to SB 259; Inguimc_e Guaranty Funds

New Section

Page 1, line 10, ndd a new section and renumber the following sections
accordingly.

* Sec. 1 AS 21.21.250 is amended by addrn a new subsection to read:

domeitrc Insurer-m vegt In notes or oth&r evidence of
indeb dness of the Alaska Life an Dhsa ity Insurance Guaranty
Assoclation, and the director may consider those notes, and other evidence
of Indebtedness, that are not in default, as admitted assets ofthe insurer.

Section 2
Page 14, line 3 to page 15, line 10. Replace Sec. 21.79.070 with:

Sec. 21.79.070. AS ESSMENTS %t) For the pur 0Se, of(Provrdrng funds
necessary o carr out owers and duties of the a sogiation, the board of
air ctors sha sess t em er Insurers, éeParae or each account, at
H Ime an suc amounés as the board finds nécessary, Assessments

e due not ess than 30 days a ter prior Wrrtten notice’ to the member
|nsurers and shall accrue interest at 10% per year from the date payment Is

due.
(b) There shall be two assessments as follows:

g[) Cla sA assessmegts }s1hall be made for the nPurpose of meetin
ad |n|str ve ega costs and other ex enses and examinations con ucte
f Sec. 2 assessments may be made

n] h he auth o[ as(?
ether or not rela ed toa partrcular |mpa| or insolvent insurer.

221 Class B assessments are post assessme tcharg a and shall.be
e only as necessar?/ to carry out the powers and duties of the assoclation
[

ma
ed or an insolvent insurer.

wrtfw| regard to an impa

() 2] The amouat of any Class A assessment shall be determined Rg
the board and may be made on agro rata r.. nonpro rata asis. T pro rata, t
board may provrde that It b? credited agan { fgture Class B assessments.
nonpro rata assessment shall not excee er member Insurer in any
ne calendar year. The amount of any Class B assessment S aII he aIIocated
ora sessment urposes mong the actounts ursuan toan a oc(jatron or[n
which ma e ase n the pr mrum(f or reserves of %e impaired_ or insolven
Insurer Q other standard deemed by the board as being fair an
reasonable under he circumstances.

22) Class B assessments shall be based on the premrums received
on business in this state by each assessed member insurer or for é)o |creds
confracts covered by each dccount In proportion to the premiums receive

business in this state by all assess member insurers durrnI% the three calendar

years preceding the year in which the insolvency or impairment occurred.

Page 1lof4
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Qn The assocratron may abate or defer rn whole or in par,
assessment of a member Ipsurer if a payment of the aissessment ould
enflan er the ability of th member insurer to fqurI Its cqntractual
ob |[g Jqons he amount eyw ich an assessm nta ainst a member Insurer 1S
ated or deferred may b asses?e agarnstt er member msurers In a
mannerconsrstent with the basis tor assessments set forth in section (c).

Page 21, line 29, between "a" and "financial”; insert certified.

Page 23, lines 7 through 8. _after "Insurer": Delete [OR HOSPITAL OR
IgDICAL SERVICE OR ANIZATIONH [

Page 23, line 9, after "( 7) Insert or subscriber contract provrdn
provrded for in AS 2118 712Q.(a)(2)-(4j or AS 21,87,130(a)(2) an

Page 23, line 17, after "pasis,": Delete [OR],
Page 23, line 18, after "exchange": Delete [] and insert;or.

Pa ZF after line 19, insert a new subparagraph to read: (F) hospital or
medical service organization.

Page 23, line 24, after "amounts": Insert charged for an assessment or any
amounts.

SectiQQ-3:
Page 24, line 14, after "insurance"; Insert written by an admitted insurer.
Page 24, line 16, after "insurance"; Delete [AS IT APPLIES TO] and insert for.

Section 4:
Page 24, line 28, delete the change: "four" is removed and "three" remains.

Pa%e 2% line 3, remove new. lan uagg "(3) The marine insurance account:"
enumber remaining subsection accordingly’

P88e 25, line 4, after "agglres Insert. jncluding coverage on vessels less than
100 feet'long us measured at the water line.

Section 6:
Page 25, line 16, after "association": Delete [SHALL].
Page 25, line 17, before "obligated": Delete [BE] and insert is.

Page 25, ling 19, after "insolvency": Insert by a.cQurt oLcGmpetentjurisdiction
where the Insolvent insurer of receiver ceases to—pay any or ail claims

Lt |_ad.Qp.ti kn gL lioiyidal L.h tered
Frlrjrréjurajp%ar? oﬁceaarrrlgﬁﬂfnngpapré)Y%dHﬁ/ theIO éQtﬂrrLuoa'aerz'SQ 5[9 ving.entere

Page 2 of4
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Page 26, line, 29, before "considered": Delete [BE] and Insert ig.

Page 26, line 4, before "allocate™: Insert shall.

Page 26, lines 4 through page 27, line 2: Retain language of current statute.
Page 27, line 1, after "part,": Delete [THE] and Insert an.

Page 27, line 2, after "would": Insert "endanger the ability of the member
instirer_to_fUIfilLitg_gcmtractual obligations; P

Page 27, line 10, before "investigate": Insert shall.
Page 27, line 16, before "notify": Insert shall.
Page 27, line 18, before "handle": Insert shall.

r 7, line 21, after "stat " Insert unless the use of a serV|cm% faciligy
oc ted outsi e% tate wou d result |n operating cost savings of at [east 10%
no materla elay in claim payments.

Page 27, line 24, before "reimburse”: Insert shall.

Section 7:
Page 27, line 28 through page 28, line 10: Delete entire section.

Section 9:

Par_ge 29 I|ne d 15 afte r" n". De It BECLARATION OF A STATE
NCY FOLLOWING AFAIL E OF| and Insert a finding bv the

superior court that.
Page 29, line 15, after "directors": Insert has failed.

Section 11:
Page 29, line 27: Delete [SHALL] and Insert may.
Page 29, line 27, after "the": Delete [RATE OF].

Page 29, I|n 8: Delete [ESTABLISHED IN AS 21.80.060(a)(3)] and insert
roade. undent ifg cha pler.

Page 29, line 29: Remove bracket after "insurer."
Page 30, line 1. Remove bracket after "association."

Page 30, ling 5, after "policy". Insert A rating organization ,mny make a
provision in its fllmg of rates to recover an—assessment . underjhls ohaplerjor
it3_mmbecand_s.ub”cnbeo *n”*eLSJ h j~ss.e”s” n A"~ -g £ ™ jioici}nsidgxgd

Page 3 of4
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SectioQ-L6:
Page 30, lines 25 and 26: Delete Section 16.

Section 17:
Page 30, line 27, after "January 1,". Delete [1990] and Insert 1991.

Page 4 of4
1348m
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Original sponsor(s): Rules/Governor

IN THE SENATE BY THE LABOR & COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 259 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to 1insurance guaranty funds and to

definitions of "impaired or 1impairment”™ and "insol—
vent or insolvency”™ 1in laws relating to 1insurance;
amending Rules 24(a) and 62(a), Alaska Rules of Civil
Procedure; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21.21.250 1is amended by adding a new subsection to
read:

(c) A domestic 1insurer may 1invest in notes or other evidence
indebtedness of the Alaska Life and Disability |Insurance Guaranty
Association established wunder AS 21.79.040, and the director may
consider those notes and other evidence of indebtedness, that are not
in default, as admitted assets of the insurer.

* Sec. 2. AS 21.36 1is amended by adding a new section to read:

Sec. 21.36.035. PROHIBITED ADVERTISEMENTS AND REPRESENTATIONS,
(a) A person may not place before the public an advertisement, an—
nouncement, or statement that uses the existence of the Alaska Life
and Disability Insurance Guaranty Association established under
AS 21.79.040 to sell, solicit, or induce the pablic to purchase any

form of insurance governed by AS 21.79.

(b) A person having a beneficial interest in any form of 1insur

ance governed by AS 21.79 may not represent to a lender or another
person that the insurance or form of insurance has value as collateral

for a loan because the 1insurance 1is covered by the Alaska Life and

-1- CSSB 259(LSC)
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Disability Insurance Guaranty Association. This subsection does not
apply to the Alaska Life and Disability Insurance Guaranty Association
itself, or to an entity that does not sell or solicit insurance.
Sec. 3. AS 21 is amended by adding a new chapter to read:
CHAPTER 79. ALASKA LIFE AND DISABILITY INSURANCE
GUARANTY ASSOCIATION ACT.

Sec. 21.79.010. PURPOSE. The purpose of this chapter is to
provide a mechanism to pay a covered claim under a life 1insurance
policy, disability insurance policy, annuity contract, or supplemental
contract? to protect a policyholder; and to avoid financial loss to a
claimant or policyholder because of the 1impairment or insolvency of a
member insurer issuing the policy or contract.

Sec. 21.79.020. SCOPE. (@ This chapter applies to a policy
and contract specified in (b) of this section and to a person who

(@D except for a nonresidentcertificate holder under a
group policy or contract, 1is the beneficiary, assignee, or payee of a
person described in (2) of this subsection; and
2 is the owner of, or a certificate holder under, the
policy or contract, or, in the case of an unallocated annuity con—
tract, isthe contract holder, and who
(A) is a resident, or
(B) 1is not a resident, if the following conditions are

satisfied:

©O) the insurer that 1issued the policy

tract is domiciled in this state;

(i) the insurer never held a license or ce

cate of authority in the state in hich the person resides;

(i) the state in which the person resides h

association similar to the association created by this
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chapter; and
(iv) the person 1is not eligible for coverage of
the association of the state in which the person resides.

(b) This chapter applies to a person specified in (a) of this
section and to a direct, nongroup life, disability, annuity, and
supplemental policy or contract, to a certificate under a direct group
life, disability, annuity, or supplemental policy or contract, and to
an unallocated annuity contract issued by a member 1insurer, except as
otherwise limited by this chapter.

(c) This chapter does not apply to

(?) that part of a policy or contract that is not guaran-—

teed by the insurer;

(2) that part of the risk borne by the policy or contract

holder;

3) a policy or contract of reinsurance, unless an assump—
tion certificate has been 1issued;
(A) that part of a policy or contract on which the rate of
interest
(A) averaged over the period of four years before the
date on which the association becomes obligated with respect to
the policy or contract, exceeds a race of interest determined by
" subtracting two percentage points from the published monthly
average for chat same four-year period or for a lesser period if
the policy or contract was issued less chan four years before the
association became obligated; and
(B) on and after the date on which the association
becomes obligated with respect to the policy or contract, exceeds
the race of interest determined by subtracting three percentage

points from the most recent published monthly average;

-3- CSSB 259(LSC)



5) a plan or program of an employer, association, or
similar entity to provide life, disability, or an annuity benefit to
an employee or member, to the extent that the plan or program is self—
funded or uninsured, 1including a benefit payable by the employer,
association, or similar entity under

(A) a multiple employer welfare arrangement as defined
in 26 U.S.C. 414 (Employee Retirement Income Security Act of

1974) ;

(B) a minimum premium group insurance plan;
(C) a stop-loss group insurance plan; or
(D) an administrative services only contract;

(6) that part of a policy or contract that provides adivi—
dend or experience rating credit, or provides that a fee or allowance
be paid to a person, including the policy or contract holder, in
connection with the service to or administration of the policyor
contract; and

(7) a policy or contract 1issued 1in this state by a member
insurer at a time when it was not licensed or did not have a certifi—
cate of authority to issue the policy or contract in this state.

(d) in this section, "published monthly average™ means
monthly average of corporate bond yields aspublished by Moody"s
investor Service, Inc., or its successor, or, if Moody"s corporate
bond yield average-monthly average corporates 1is not published, a
substantially similar average established by regulation adopted by the
director.

Sec. 21.79.025. LIABILITY LIMITS. The benefits for which the
association may become liable may not exceed the lesser of

¢N) the contractual obligations for which the 1insurer 1is

liable or would have been Jliableif it wero not an impaired or

CSSB 259 (L4C) —4-
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insolvent insurer; or

(2) with respect to any one life, regardless of the number
of policies or contracts, and subject to an aggregate of $300,000,

(A) $300,000 1in life insurance death benefits, but not
more than $100,000 in net cash surrender and net cash withdrawal
values for life insurance;

(B) $100,000 1in disability insurance benefits, includ—
ing any net cash withdrawal values;

(©) $100,000 in the present value of annuity benefits,
including net cash surrender and net cash withdrawal values;

(3 with respect to any one contract holder, $5,000,000 in
unallocated annuity contract benefits, 1irrespective of the number of
contracts held by that contract holder.

Sec. 21.79.030. CONSTRUCTION. This chapter shall be liberally
construed to achieve the purposes set out in AS 21.79.010.

Sec. 21.79.040. ASSOCIATION ESTABLISHED. () There s estab—
lished as a nonprofit 1legal entity the Alaska Life and Disability
Insurance Guaranty Association. An insurer that issues an 1insurance
policy described in /S 21.79.020(b) shall be a member of the asso—
ciation as a condition of the insurer®s authority to transact insur—
ance 1in this state. The association shall perform its functions under
a Plan of operation established and approved under AS 21.79.080 and
shall exercise its powers through the Board of Governors established
under AS 21.79.050. For purposes of administration and assessment,
the association shall maintain the following accounts:

(1) the disability insurance account; and

2 the 1life 1insurance, annuity, and unallocated annuity
contract account.

(b) The association 1is under the supervision of the director and

5. CSSB 259 (L&C)
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is subject to the insurance laws of the state. Except as provided in
AS 21.79.110(b), meetings or records of the association may be open to
the public upon majority vote of the Board of Governors of the asso—
ciation.

Sec. 21.79.050. BOARD OF GOVERNORS. (@) The Board of Governors
of the association consists of not less than five nor more than nine
representatives of member insurers. Terms of office for board members
shall be established in the plan of operation submitted under AS 21.-
79.080. Member 1insurers shall select the board members, subject to
the approval of the director. A vacancy on the boardshall be filled
for the unexpired term by a majority vote of the remaining board
members, subject to the approval of the director.

(b) Before the director approves the selection of a board member
or appoints a board member, the director shall consider whether all
member insurers are fairly represented on the board.

(c) A board member is not entitled to compensation by the asso—
ciation. However, a board member may be reimbursed from the assets of
the association for expenses incurred while performing duties as a
member of the board.

Sec. 21.79.060. POWERS AND DUTIES OF THE ASSOCIATION. (€)) If a
domestic insurer becomes impaired, the association may, with the
approval of the director,

(1) guarantee, assume, reinsure, or provide for the guaran—
tee, assumption, or reinsurance of the policies or contracts of the
impaired insurer;

(@) provide money, pledges, notes, guarantees, or other
means that are necessary t:o act under (1) of this subsection and to
assure payment of the contractual obligations of the impaired 1insurer

until those obligations arc guaranteed, reinsured, or assumed; or

CSSB 259(Lie) -6 -



wmt
WORK DRAFT WORK DRAFT WORK DRAFT

3) loan money to the impaired insurer.
(b) If a member insurer is an impaired insurer, and the insurer
is not paying claims in a timely manner, the association may
(1) take any of the actions specified in (a) of this sec—
tion, or
(2) provide a substitute benefit in lieu of the contractual
obligation of the impaired insurer solely for a

(A) disability claim;

(B) periodic annuity benefit payment;

(C) death benefit;

(D) supplemental benefit; and

(E) cash withdrawal for a policy or contract owner who
petitions under a claim of emergency or hardship under a standard
proposed by the association and approved by the director.

(©) The actions specified in (b) of this section may not be
taken unless
(1) the law of the 1impaired insurer®s state of domicile
provides that until all payments of or on account of a contractual
obligation of the 1impaired 1insurer Dby a guaranty association, along
with all expenses and interest on all payments and expenses, have been
repaid to the guaranty association or a repayment plan by the impaired
insurer has been approved by a guaranty association,

(A)a delinquency proceeding may not be dismissed;

(B) neither the 1impaired insurer nor its assets may be
returned to the control of 1its shareholders or private manage—
ment; and

©) solicitation or acceptance of new business or
restoration of a suspended or revoked license may not be permit—

ted; and

-7- CSSB 259CL&C)
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(2) if the impaired insurer is a
A domestic insurer, the insurer has been placed
under an order of rehabilitation by a superior court 1in this
state; or
(B) foreign or alien 1insurer,
(i) the 1insurer has be-n prohibited from solicit—
ing or accepting new business in this state;
(i) the 1insurer®*s certificate of author
been suspended or revoked in this state; and
(i) a petition for rehabilitation or liqu
has been filed in a court of competent jurisdiction in the
insurer®s state of domicile by the insurance commissioner of
that state.
(d) IT a member 1insurer becomes 1insolvent, the association
shall, with the approval of the director,

(1) guarantee, assume, reinsure, or provide for the guaran—
tee, assumption, or reinsurance of the covered policies of the insol—
vent insurer held by residents;

(2) assure payment to residents of the contractual obliga—
tions of the insolvent insurer;

3) provide money, pledges, notes, guarantees, or other

means necessary to discharge the 1insurer®s duties under this subsec—

O) with respect only to life and disability insurance
policies, provide benefits and coverages required under (e) of this
section.

(e) When proceeding under (b)(2) or (d)(4) of this section, the
association shall, with respect to a life or disability insurance
policy,

CSSB 259 (L&C) -8-



(1) assure payment of benefits, other than terms of conver—
sion and vrenewability, for a premium 1identical to the premium that
would have been payable under a policy of the insolvent 1insurer for
claims 1incurred with respect to

(A) a group policy, not later than the earlier of the
next renewal date under the policy or contract or 45 days, but 1in
no event less than 30 days, after the date on which the associa—
tion becomes obligated with respect to the policy;

B) an individual policy, not later than the earlier
of the next renewal date, 1if any, under the policy or one year,
but in no event less than 30 days, from the date on which the
association becomes obligated with respect to the policy;

(2) make a diligent effort to provide a known 1insurer or a
group policyholder, with respect to a group policy, 30 days notice of
the termination of the benefits provided;

(3) with respect to an individual policy, make available to
each known 1insured, or owner if other than the insured, and with
respect to an individual formerly insured under a group policy who 1is
not eligible for replacement group coverage, substitute coverage on an
individual basis under the provisions of (f) of this section, if the
insured had a right under law or the terminated policy to convert
coverage to 1individual coverage, to continue an individual policy 1in
force until a specified age, or for a specific time during which the
insurer did not have the wunilateral right to make changes in any
provision of the policy or had a right only to make changes in premium
by class.

@) With respect to life and disability insurance policies,
association

¢)) in providing the substitute coverage under (e)(3) of
-9- CSSB 259 (L&C)
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this section, shall either offer to reissue the terminated coverage or
to issue an alternate policy;

) shall offer alternative or reissued policies without
requiring evidence of insurability, and may not provide for any wait—
ing period or exclusion that would not have applied under the termi—
nated policy; and

(3) may reinsure any alternative or reissued policy.

(@ An alternative life or disability policy must,

() if adopted by the association, be subject to the ap-—
proval of the director; the association may adopt alternative policies
of various types for future 1issuance without regard to a particular
impairment or insolvency;

2 contain at Jleast the minimum statutory provisions
required 1in this state and provide benefits that may not be unrea-—
sonable in relation to the premium charged; the association shall set
the premium under a table of rates that it shall adopt; the premium
must reflect the amount of 1insurance to be provided and the age and
class of risk of each 1insured, but may not reflect changes 1in the
health of the insured after the original policy was last underwritten;

3) if issued by the association, provide coverage of a
type similar to that of the policy issued by the impaired or insolvent
insurer, as determined by the association.

) IT the association elects to reissue terminated coverage at
a premium rate different from that charged under the terminated poli—
cy, the premium shall be set by the association according to the
amount of 1insurance provided, the age and class of risk, and is sub-—
ject to the approval of the director or by a court of competent juris—
diction.

(i) The association™s obligations with respect to coverage under

CSSB 259 (L&C) -10-
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a policy of an impaired or insolvent insurer or under any reissue or

2 alternative policy cease on the date the coverage or policy 1iIs re—
3 placed by another similar policy by the policyholder, the insured, or
4 the association.

5 a) When proceeding under (b)(2) or (@) of this section with
6 respect to a policy or contract carrying guaranteed minimum interest
! rates, the association shall assure the payment or crediting of a rate
8 of interest consistent with 21.79.020(c)(4).

9 &) Nonpayment of a premium within 31 days after the date re—
10 quired under the terms of a guaranteed, assumed, alternative or reis—
11 sued policy or contract or substitute coverage termirates the obliga—
12 tions of the association under the policy or coverage except with
13 respect to the claims incurred or the net cash surrender value that
14 may be due under the provisions of this chapter.

5 €)) A premium due for coverage after entry of an order of Ii
16 uidation of an insolvent 1insurer belongs to and 1is payable at the
= direction of the association, and the association 1is liable for un-—
181 earned premiums due to a policy or contract owner arising after the
Zl entry of the order.

20 (m) The protection provided by this chapter does not apply if
A guaranty protection 1is provided to residents of this state by the laws
ﬂl of another state or jurisdiction that is the domicile of the impaired
3 or insolvent insurer.

2 (n) In carrying out 1its duties under (), (¢), and (d) of this
2 section, the association may 1impose a permanent policy or contract
2 lien under a guarantee, assumption, or reinsurance agreement, if the
27I policy or contract lien 1is approved by a court, and the court finds
28} that

)

(1) the amount that may be assessed under this chapter 1is
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less than the amount needed to assure full and prompt performance of
the insolvent insurer®s contractual obligations; or

(@) the economic or financial condition that affects
insurers 1is sufficiently adverse that the imposition of a policy or
contract lien is in the public interest.

(o) Before taking action under (b) - (e) of this section,
association may request the superior court to 1iImpose an injunction
against the payment of a cash value and policy loan, or the exercise
of another right to withdraw funds held in connection with a policy or
contract, 1in addition to a contractual provision for deferral of a
cash or policy loan value.

(9)) If the association fails to take action under (b) - (e) of
this section within a reasonable period of time after a member insurer
becomes insolvent, the director shall assume the powers of the asso—
ciation under (b) - (e) of this section.

(@ If requested by the director, the association may assist and
advise the director concerning rehabilitation, payment of claims,
continuance of coverage, or the performance of other contractual
obligations of an impaired or insolvent insurer.

(r) The association is entitled to appear in a court proceeding
in the state involving an impaired or insolvent insurer. The standing
conferred by this subsection extends to all matters germane to the
powers and duties of the association, 1including proposals to reinsure
or guarantee a covered policy of the impaired or insolvent insurer and
the determination of a covered policy and a contractual obligation.

(s) A person who receives benefits under this chapter 1is con—
sidered to have assigned the rights under the covered policy to the
association to the extent of the benefits received under this chapter.

The association may require an assignment to the association of those
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1 rights by the payees, policy or contract owner, beneficiary, insured,
: orannuitantbefore a person receives the rights or benefits conferred
3 by this chapter. The association 1is subrogated to these rights
4 against the assets of an insolvent 1insurer. The priority of the
° association®s subrogation right to the assets of the insolvent insurer
6 Is the same as the priority of the person entitled to benefits under
! this chapter.
R (t) The association may
) (1) enter into contracts that are necessary or proper to
10 carry out the provisions of this chapter;
H (2) sue or be sued,and take legal action necessary or
2 proper for recovery of an unpaid assessment under AS 21.79.070;
13 ) borrowmoney to carry out the purposes of this chapter;
s ()] employ or retain those persons necessary to handle the
B financial transactions of the association and other functions under
16 this chapter;
i o) negotiate and contract with a liquidator, rehabil-
18 itator, conservator, or ancillary receiver to carry out the powers and
= duties of the association;
20 (6) exercise, for the purposes of this chapter and to the
o extent approved by the director, the powers of a domestic life or
22| disability 1insurer; however, the association maynot 1issue insurance
23i policies or annuity contracts ocher chan chose issued to perform the
o contractual obligations of an impaired or insolvent insurer;
= (7) take legal action to prevent -hepayment of improper
e claims;
27" . . .

| (8 join an organization of one or more ocher state asso—
o ciations with similar purposes; and
29

(9 perform all ocher acts necessary or proper to implement
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1 this chapter.
2 Sec. 21.79.070.  ASSESSMENTS. (a) For the purpose of providing
3 funds necessary to carry outthe powers and duties of the association,
4 the Board of Governorsshall assess the member insurers, separately
g for each account, at a time and for an amount that the board finds
b necessary. Assessments are due not less than 30 days after prior
! written notice to the member insurers and accrue interest at 10 per—
8 cent a year from the date payment is due.
) (b) There shall be two assessments as follows:
10 (1) class A assessments shall be made for the purpose of
i meeting administrative and legal costs and other expenses and examina—
L tions conducted under the authority of AS 21.79.060; class A assess—
13 ments may be made whether or not related to a particular 1impaired or
1 insolvent insurer;
B (2) class B assessments are post assessment charges and
16 shall be made only as necessary to carryout the powers and duties of
7 the association with regard to an impaired or an insolvent insurer.
18 (c) The amount of a class A assessment shall be determined by
19!l the board and may be made on a pro rata or nonpro rata basis. If a
2] pro rata assessment is made, the board may provide that it be credited
21 against future class B assessments.A nonpro rata assessment may not
22 exc%ed $250 per member insurer in a calendar year. The amount of a
23] class B assessment shall be allocated for assessment purposes among
2 the accounts under an allocation formula that may be based on the
2 premiums or reserves of the 1impaired or insolvent 1insurer or by
» another standard determined by the ooard as being fair ano reasonable
under the circumstances.
8 (d) Class B assessments shall be based on the premiums received
29

on business in this state by each assessed member insurer or for
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policies or contracts coveredby each account 1in proportion to the
premiums received on business inthis state by all assessed memt
insurers during the three calendar years preceding the year in which
the insolvency or impairment occurred.

e The association may abate or defer, in whole or in part,
assessment of a member insurer iIf a payment of the assessment would
endanger the ability of the member insurer to fulfill 1ts contractual
obligations. The amount by which an assessment against a member
insurer is abated or deferred may be assessed against the other member
insurers in a manner consistent with the basis for assessments set
forth in (¢) of this section.

Sec. 21.79.080. PLAN OF OPERATION. (@ The association shall
submit to the director a plan of operation and any amendments to
assure the fair, reasonable, and equitable administration of the
association. The plan of operation and any amendments take effect on
the written approval of the plan by the director.

() Notwithstanding (@ of  thissection, 1if the association
fails to submit a plan of operation acceptable to the director by
July 1, 1991, or i1f at a later time the association fails to submit
suitable amendments to the plan, the director shall, after notice and
hearing, adopt regulations to implement this chapter. These regula—
tions remain in effect until amended or repealed by the director or
superseded by a plan submitted by the association that 1is approved by
the director.

(© A member insurer shall comply with the plan of operation.
The plan of operation must

(1) establish procedures for handling assets of the asso—
ciation;
(2 establish the amount and method of reimbursing members
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of the board under AS 21.79.050(c);

(3 establish regular places and times for meetings of the
board in the state;

(4 establish procedures for keeping records of all finan—
cialtransactions of the association, 1ts agents, and the board;

(5) establish terms of office for members of the board, and
establish procedures for the selection of the members of the board and
for the director®s approval of the members selected;

(6) establish additional procedures for assessments under
AS 21.79.070; and

(7) contain additional provisions necessary or proper for
the association to exercise i1ts powers and duties.

(d The plan of operation may delegate the powers and duties of
the association, other than those under AS 21.79.060(t)(3) and 21.79.-
070, to a corporation or other organization performing functions
similar to those of the association, or its equivalent, in two or more
states. The association shall reimburse the corporation or orga—
nization for a payment made for the association and for performing a
function of the association. A delegation under this subsection takes
effect only with the approval of the board and the director.

Sec. 21.79.090. POWERS AND DUTIES OF THE DIRECTOR. (@ Upon
request of the board, the director shall provide the association with

a statement of the premiums iIn the appropriate states for each member

insurer.

(b) The director may
(@) after notice and hearing as provided in AS 21.0

21.06.230, suspend or revoke the certificate of authority to transact
insurance 1In this state of a member 1insurer that fails to pay an

assessment when due or fails to comply with the plan of operation;
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1 (@ levy a penalty on a member insurer that fails to comply
2 with the plan of operation? or

3 (3 levy a penalty on a member insurer that fails to pay an
4 assessment when due; if the unpaid assessment 1ismore than $2,000, the
5 penalty may not exceed five percent of the unpaid assessment per month
6 or be less than $100 per month; if the unpaid assessment is $2,000 or
7 less, the penalty is $100 per month.

8 (© An action of the board or the association may be appealed to
) the director by a member insurer i1f the appeal is taken within 30 days
10 after the date the notice of the action 1is mailed. Final action or
n order of the director may be reviewed by the superior court.

12 @ The liquidator, rehabilitator, or conservator of an impair
13 insurer may notify all interested persons of the effect of this chap—
14 ter.

Ly Sec. 21.79.100. PREVENTION OF INSOLVENCIES. (d) The director
16 shall notify, by mail, the commissioner, director, or superintendent
1 of insurance of the other states, territories of the United States,
18 and the District of Columbia, within 30 days after the date on which
19n the following actions are taken against a member insurer;
20 (D) revocation of a license;
2 (2 suspension of a license; or
2 ) 3 a formal order that a member 1insurer restrict its

23 premium writing, obtain additional contributions to surplus, withdraw

24 - . . .
from the state, reinsure all or any part of its business, or increase

ol capital, surplus, or any other account for the security of policy—

2 .
6 holders or creditors.

27 _ ] ]
(9)) The director shall report to the board i1f an action set oL

28 . . . ] ] ]
in (@ of this section is taken or a report 1s received from a state

29 i .. . .
insurance regulator chat siin“ar action has been taken iIn another
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state. The report to the board must contain all significant details
of the action taken or the report received from another 1iInsurance
regulator.

(c) The director shall report to the board i1f there 1s reason—
able cause to believe, during or after an examination of a member
insurer, that the company may be impaired or insolvent.

(d) The director shall furnish the board with the NAIC Insurance
Regulatory Information System (IRIS) ratios and a listing of companies
not included in the ratios developed by the NAIC, and the board may
use that information to carry out 1its duties and responsibilities
under this section. The information shall be kept confidential by the
board until 1t i1s made public by the director.

(e) The director may seek the board®"s advice and recommendations
concerning the financial condition of member insurers and insurers who
apply for admission to transact insurance business in the state.

(f) The board shall

(1) make reports and recommendations to the director relat—
ing to the solvency, liquidation, rehabilitation, or conservation of a
member insurer or the solvency of insurers who apply to transact
insurance businessin the state; the director and the board shall keep
the reports and recommendations confidential;

) notify thedirector of any information that indicates
that a member insurer maybe impaired or insolvent.

(@ The board mayrequest the director toexamine a member
insurer that: the board believesmay be an impaired or 1insolvent in—
surer. Within 30 da>s after receipt of the request, the director
shall begin the examination. The examination may beconducted as a
NAIC examination or may be conducted by persons the director desig—
nates. The cost of examination shall be paid by the association, and
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the examination report shall be treated iIn the same manner as other
examination reports under AS 21.06. The completed examination report
may not be released to the board before i1t is released to the public,

but this does not preclude the director from complying with (c) of
this section. The director shall notify the board when the examina—
tion 1s completed. The request for an examination shall be kept on
file by the director and may not be released to the public before the
release of the examination report to the public.

(h) The board may make recommendations to the director for
detecting and preventing insurer insolvencies.

() The board shall, at the conclusion of an insurer insolvency
in which the association was required to pay covered claims, prepare a
report to the director that sets out information concerning the his—
tory and cause of the insolvency. The board shall cooperate with the
boards of guaranty associations in other states iIn preparing a report
on the history and causes of insolvency of an insurer, and may adopt
by reference a report prepared by other associations.

Sec. 21.79.110. MISCELLANEOUS PROVISIONS. (@ This chapter
does not reduce the liejility for unpaid assessments of an insured of
an impaired or insolvent 1insure* operating under an insurance policy
with assessment liability.

(b) The association shall keep records of negotiations
meetings vrelating to 1its activities. Records of negotiations or
meetings may only be made public under AS 21.79.040(b)

(1) after the termination of a liquidation, rehabilitation,
or conservation proceeding that involves the impaired or 1insolvent

insurer;

(2) after the insurer is no longer impaired or insolvent;

or
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(® upon the order of a court of competent jurisdiction.

© The association 1s considered to be a creditor of the
paired or iInsolvent insurer to the extent of assets attributable to
covered policies that are reduced by an amount to which the asso-
ciation 1s entitled under AS 21.79.060(s). Assets of the mmpaired or
insolvent insurer that are attributable to covered policies shall be
used to continue all covered policies and pay all contractual obliga-
tions of the impaired or insolvent iInsurer as required by this chap-
ter. Assets attributable to covered policies include those assets
that should have been established as reserves for the covered poli-
cies. These assets are determined by multiplying the total assets of
the 1mpaired or insolvent insurer by a fraction, the numerator of
which 1s the amount that should have been established as reserves for
the covered policies of the impaired or insolvent insurer, and the
denominator of which is the amount that should have been established
as reserves for all policies of insurance issued iIn all states by that
Insurer.

@ Before the termination of a liquidation, rehabilitation,
conservation proceeding, the court may consider the contributions of
the respective parties, including the association, the shareholders
and policyholders of the impaired or insolvent insurer, and any other
party with a bona fide iInterest, in distributing the ownership rights
of the impaired or insolvent iInsurer. The court shall consider the
welfare of policyholders of the continuing oOr successor insurers. A
distribution to stockholders of an impaired or insolvent insurer may
not be made until the total amount of valid claims of the association
for money spent In carrying out its powers and duties under AS 21.-

79.061, with respect to the insurer, has been fully recovered by the

association.
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®© The receiver appointed under an order for liquidation
rehabilitation of a domestic Insurer may recover the amount distribut-
ed, other than stock dividends paid by the insurer on its capital
stock, to a controlling affiliate, as defined In AS 21.22.200, during
the TfTive years preceding the petition for liquidation or rehabilita-
tion. However, 1If the iInsurer shows that, when paid, the distribution
was lawful and reasonable, and that the distribution might adversely
affect the ability of the insurer to fulfill the insurer®s contractual
obligations, the receiver may not recover the amount distributed to
the controlling affiliate. The following provisions apply to recovery

of amounts distributed:

(1) a controlling affiliate of the insurer at the time the
distribution was paid i1s liable for a distribution received; a con-
trolling affiliate at the time the distribution was declared is liable
for a distribution that would have been received iIf the distribution
had been paid at that time? 1f two or more persons are liable with
respect to the same distribution, they are jointly and severally
liable;

@) if an affiliate liable under () of this subsection is
insolvent, all its controlling affiliates at the time the dividend was
paid are jointly and severally liable for any amount that is not
recovered from the insolvent affiliate?

(@ the amount needed to pay the contractual obligations of
the insolvent insurer that exceeds the available assets of the insol-
vent iInsurer iIs the greatest amount that may be recovered under this
subsection.

Sec. 21.79.120. EXAMINATION OF THE ASSOCIATION, ANNUAL REPORT.
The association may be examined by the director. The board shall

submit to the director, net later than May 1 of each year, a certified
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financial report for the preceding calendar year in a form approved by
the director and a reportof 1its activities during the preceding
calendar year. Nothing 11n AS 21.79.110(b) [limits the duty of the
association to report under this section.

Sec. 21.79.130.TAX EXEMPTION. The association 1is exempt from
payment of all fees and taxes levied by the state or its political
subdivisions, other than real property taxes.

Sec. 21.79.140. CIVIL IMMUNITY. The association and its agents
and employees, members of the Board of Governors, andthe director and
the director”s representatives are notcivilly liable for action taken
by them to perform duties under this chapter.

Sec. 21.79.150. STAY OF PROCEEDING ENFORCING JUDGMENT. Pro—
ceedings that involve the enforcement of a judgment of liquidation,
rehabilitation, or conservation against an 1impaired or 1insolvent
insurer may not be taken until at least 60 days after the entry of the
judgment.

Sec. 21.79.900. DEFINITIONS. In this chapter,

(1) T"account” means an account created under AS 21.79.040;

(2) T"association”™ means the Alaska Life and Disability
Insurance Guaranty Association;

(3 "board" means the Board of Governors of the Alaska Life
and Disability Insurance Guaranty Association;

(4)"contractual obligation™ meansan obligation under a
policy, contract, or certificate under a group policy or contract, or
a portion of one;

(5) "covered policy” means a policy or contract described
in AS 21.79.020(a) and (b);

(6) "member insurer™ means an insurer licensed to transact

insurance in the state that issues a policy described in
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AS 21.79.020(a) and () , or a subscriber contract providing benefits
described in AS 21.87.120(a)(2) - (4 or 21.87.130(a)(2) and (3), and
includes an insurer whose license or certificate of authority iIn this
state may have been suspended, revoked, not renewed, or voluntarily
withdrawn; "member insurer' but does not include

(A a health maintenance organization;

® a fraternal benefit society;

(© a mandatory state pooling plan;

O a mutual assessment company or an entity that

operates on an assessment basis;

® an insurance exchange; or

® a hospital or medical service organization;

()'"'NAIC" means the National Association of Insurance
Commissioners;

@) ‘"premium” means the amount received on a covered policy
or contract less a premium, consideration, and deposit returned, and
less a dividend and experience credit; "premium” does not include an
amount charged for an assessment or an amount received for a policy or
contract or for th , portions of a policy or contract for which cover-
age 1s not provided underAS 21.79.020(b) and (¢);

@ ‘''resident' means a person who resides In this state at
the time a member iInsurer IS determined to be an Impaired or insolvent
insurer and to which a contractual obligation is owed; a person may be
a resident of only one state, which iIn the case of a person other than
a naturalperson shall be the principal place of business;

(0) "supplemental contract" means an agreement entered into
for the distribution of policy or contract benefits;
(1) "unallocated annuity contract'" means an annuity contract

or group annuity certificate that iIs not issued to and owned by an
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individual, except to the extent of annuity benefits guaranteed to ar
individual by an insurer under the contract or certificate.

Sec. 21.79.990. SHORT TITLE. This chapter may be cited as the
Alaska Life and Disability Insurance Guaranty Association Act.

* Sec. 4. AS 21.80.020 i1s amended to read:

Sec. 21.80.020.  APPLICABILITY. This chapter applies to all
kinds of direct iInsurance written by an admitted insurer [,] except
life, title, surety, disability, credit, mortgage guaranty, and wet
[OCEAN] marine and transportation insurance for vessels 100 feet or
more iIn length as measured at the water line.

* Sec. 5. AS 21.80.040 1s amended to read:

Sec. 21.80.040. CREATION OF ASSOCIATION. There 1is created a
nonprofit incorporated legal entity to be known as the Alaska Insur-
ance Guaranty Association. All insurers defined as member iInsurers In
AS 21.80.180(6) shall be and remain members of the association as a
condition of their authority to transact insurance iIn this state. The
association shall perform i1ts functions under a plan of operation
established and approved under AS 21.80.070 and shall exercise its
powers -through a board of directors established under AS 21.80.050.
For purposes cf administration and assessment, the association shall
be divided iInto three separate accounts:

- (1) the workers/ compensation insurance account;
@) the automobile insurance account; and
@ the account for all other insurance to which this
chapter applies, including coverage on vessels less than 100 feet in j
length as measurec at the water line. I
* Sec. 6. AS 21.80.050(a) is amended to read:

@ The board of directors of the association consist

fewer than Tfive nor more than nine persons serving terms as
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established in the plan of operation. The members of the board shall
be selected by member insurers subject to the approval of the direc-
tor. Vacancies of the board shall be filled for the remaining period
of the term In the same manner as initial appointments. [If a member
Is not selected to fill a vacancy on the board of directors within 90
days of the vacancy, the director may appoint a member for the remain-
ing period of the term.
* Sec. 7. AS 21.80.060(a) 1s amended to read:
(@ The association [SHALL]

(@) iIs [BE] obligated to the extent of the covere
existing before the determination of insolvency and arising within 30
days after the determination of insolvency bv a court of competent
jurisdiction if the insolvent iInsurer or receilver ceases to pay any or
all claims while preparing and adopting a plan of liquidation or
having entered into a plan of liguidation approved bv the court under
AS 21.78, or before the policy expiration date i1t less than 30 days
after the determination, or before theinsured replaces the policy or
causes its cancellation[,] 1f the insured does so within 30 days of
the determination, but this obligation includes only that amount of
each covered claim that [WHICH] is in excess of $100 and is less than
$500,000 [$300,000], except that the association shall pay the full
amount of any covered claim arising out of a workers®™ compensation
policy; 1In no event is the association obligated to a policyholder or
claimant In an amount In excess of the obligation of the insolvent
insurer under the policy from which theclaim arises;

(@ is [BE] considered theinsurer to the extent of iIts
obligation on the covered claims and to that extent has all rights,

duties, and obligations of the insolvent insurer as i1f the insurer had

not become i1nsolvent;
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(©)) shall allocate claims paid and expenses
the three accounts separately, and assess member insurers separately
for each account anourts necessary to pay the obligation of the asso-
ciation under (@)() of this section subsequent to an insolvency, the
expenses of handling covered claims subsequent to an insolvency, the
cost of examinations under AS 21.80.110" and other expenses authorized
by this chapter; the assessments of each member insurer must [SHALL]
be iIn the proportion that the net direct written premiums of the
member i1nsurer for the preceding calendar year on the kinds of iInsur-
ance iIn the account bears to the net direct written premiums of all
member i1nsurers for the preceding calendar year on the kinds of iInsur-
ance 1In the account; each member insurer shall be notified of the
assessment not later than 30 days before i1t is due; a member Insurer
may not be assessed In any year on any account an amount greater than
two per cent of the member iInsurer®s net direct written premiums for
the preceding calendar year on the kinds of insurance in the account;
iIT the maximum assessment, together with the other assets of the asso-
ciation In any account, does not provide iIn any one year iIn any ac-
count an amount sufficient to make all necessary payments from that
account, the funds available shall be prorated and the unpaid portion
shall be paid as soon thereafter as funds become available; the asso-
ciation may exempt or defer, iIn whole or In part, an [THE] assessment
of any member insurer, 1T the assessment would endanger the ability of
the member insurer to fulfill the iInsurer"s contractual obligations or
cause the member insurer®s financial statement to reflect amounts of
capital or surplus less than the minimum amounts required for a cer-
tificate of authority by any jurisdiction in which the member Insurer
IS authorized to transact iInsurance; each member i1nsurer may set off

against an assessment, authorized payments made on covered claims and
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expenses i1ncurred In the payment of these claims by the member iInsurer
iIT they are chargeable to the account for which the assessment 1is
made ;

@  shall investigate claims brought against the associa-
tion and adjust, compromise, settle.*. and pay covered claims to the
extent of the association®s obligation and deny all other claims and
may review settlements, releases™ and judgments to which the insolvent
Insurer or Its insureds were parties to determine the extent to which
settlements, releases™, and judgments may be properly contested;

® shall notify persons [AS THE DIRECTOR DIRECTS] under
AS 21.80.080(b)(D;

@®) shall handle claims through its employees or through
one or more insurers or other persons designated as servicing facili-
ties ; a servicing fTacility shall operate and maintain its principal
office iIn this state unless the use of a servicing facility located
outside of the state would result in operatina cost savinas of at
least 10 percent and would not result in material delay in claim
payments; designation of a servicing facility iIs subject to the ap-
proval of the director, but designation may be declined by a member
insurer;

@) shall reimburse each servicing facility for ob|
of the association paid by the facility and for expenses incurred by
the facility while handling claims on behalf of the association and
shall pay the other expenses of the association authorized by this
chapter.

* Sec. 8. AS 21.80.070(a) is amended to read:
@ The association shall submit to the director a plan
operation and any amendments necessary or suitable to assure the fair,

reasonable, and equitable administration of the association. The "~ lan
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! of operation and amendments become effective upon approval In writing
2 by the director. IT [THE ASSOCIATION FAILS TO SUBMIT A SUITABLE PLAN
3 OF OPERATION BY NOVEMBER 4, 1970 OR 1IF AT ANY SUBSEQUENT TIME] the
4

association fails +to submit suitable amendments to the plan, the
director shall, after notice and hearing, adopt reasonable regulations
6 necessary or advisable to effectuate the provisions of this chapter.

These regulations shall continue in force until modified by the direc—

8 tor or superseded by a plan submitted by the association and approved
d by the director.

10 * Sec. 9. AS 21.80.080(b) 1is amended to read:

u (b) The director may

12 (1) require that the association notify the insureds of the
13 insolvent insurer andany other interested parties of thedetermina—
1 tion of insolvency and of their rights underthis chapter; this noti—
15 fication shall be by mail at their last knownaddress, when available,
16 but if sufficient information for notification by mail 1s not avail—
1 able, notice by publication in < newspaper of general circulation 1is
18 sufficient;

19 (2) suspendor revoke, after notice and hearing, the certi—
20 ficate of authority to transact insurance 1in this state of any member
2t insurer that [WHICH] fails to pay an assessment when due or fails to
22 com*ply with the plan of operation; as an alternative, the director may
23 levy a fine on any member insurer that [WHICH] fails to pay an assess—
24 ment when due; this fine may not exceed five per cent of the unpaid
2 assessment per month or portion of a month,except that a [NO] fine
% may not be less than $250 [$100] a month;

27% (3) revoke the designation of any servicing facility upon a
281 finding that claims are being handled unsatisfactorily”

29

(4) upon a finding by the superior court that the board of
1
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directors has failed to comply with a requirement of thischapter or
the plan of operation, assume the powers of theboard of directors
under AS 21.80.060.

* Sec. 10. AS 21.80.120 1s amended to read:

Sec. 21.80.120. EXAMINATION OF THE ASSOCIATION. The association!
IS subject to examination and regulation by the director. The board
of directors shall submit, not later than March 30 of each year, a
certified financial report for the preceding calendar year in a form
approved by the director.

*Sec. 11. AS 21.80.140 is amended to read:

Sec. 21.80.140. RECOGNITION OF ASSESSMENTS IN RATES. The rates
and premiums charged for insurance policies to which this chapter
applies may [SHALL] include amounts sufficient to offset the assess-
ment made under this chapter and [RECOUP A SUM EQUAL TO THE AMOUNTS]
paid to the association by the member 1insurer less [ANY] amounts
returned to the member iInsurer by the association and these rates may
[SHALL] not be considered excessive because they contain an amount
reasonably calculated to offset [RECOUP] assessments paid by the
member insurer. The amount charged on a policy shall be shown sepa-
rate fromthe premium for coverage on the policy. A rating organi-
zation may make a provision in its rate filing to recover an assess-
mdnt under this chapter for the organizations member and subscriber
Insurers. The assessment charge i1s not considered a premium and 1is
not subject to the premium tax imposed under AS 21.09.210.

*Sec. 12. AS 21.90.900 1is amended by adding new paragraphs to read:
(249 "impaired” or "impairment” means that
A an 1nsurer”s policyholder surplus 1iIs grea
zero but less than that required by AS 21.09.070 for the authori-

ty to transact the kinds of i1nsurance being transacted; or
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(B) an insurer 1S being operated In a manner suc

irreparable loss and injury has occurred, or might occur, to the
insurer or to the public;
(25) "insolvent” or "insolvency" means that an

policyholder surplus is less than or equal to zero.

insul

* Sec. 13. AS 21.80.060(b)(6), 21.80.070(d), and 21.80.170 are re—

pealed.

* Sec. 14. AS 21.79.150, enacted in sec. 3 of this Act, has the effect
of changing Rule 62(a), Alaska Rules of Civil Procedure, by providing for
an automatic 60-day stay of action in a liquidation, vrehabilitation, or
conservation proceeding.

* Sec. 15. AS 21.79.060 (r) , enacted 1insec. 3 of this Act, has the
effect of amending Rule 24(a), Alaska Rulesof CivilProcedure, bygiving
the Alaska Life and Disability Insurance Guaranty Association the right to
intervene in certain civil actions.

* Sec. 16. INITIAL ORGANIZATION OF ASSOCIATION. To organize the Alaska
Life and Disability Insurance Guaranty Association established under
AS 21.79.040, as enacted by sec. 3 of this Act, and to select its first
Board of Governors, the director of the division of 1insurance shall give
notice to all member insurers of the time and place of the organizational
meeting. A member 1insurer is entitled to one vote 1in person or by proxy at
the organization meeting. If the members of the board are not selected
within 60 days after the date that notice of the organizational meeting 1is
given, the director may appoint the members.

* Sec. 17. This Act takes effect January 1, 1991.
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DEPARTMENT OF COMMERCE & ECONOMIC DEVELOPMENT
DIVISION OF INSURANCE

Senate Bill 259 - Sectional Analysis

For an ACT entitled: "An Act relatin? to insurance guaranty funds: changing
Rule 62%@), Rules of C'TI ProCedure: "and providing for
an effective date."

SECTION 1

Sec. 21.36.035 Prohibited Advertisements and Representations
(Page 1. Lines 11 to 24.)

This Section makes the use of the protection afforded by this Act to aid a
person in the sale of insurance aprohlb_lted unfair trade practice. This
would extend to a person with an interest in a policy who uses the presence
of the Alaska Life and Disability Insurance Guaranty Association (ALDIGA). to
sup_port the value of the policy as collateral in a”loan transaction, which
action would be prohibited.

The legitimate function of advertising the existence of the Act by the
ALDIGA and the Director would be permitted. This would be, partlcularI?/
desirable in notifying policyholders of a company found to be insolvent. It
would also be appropriate for insurer trade groups not engaged in sales to
provide such information as public service announcements.

Enforcement mechanisms for this section already exist in current statute.

SECTION 2

Sec. 21.79 Alaska Life and Pisat Tty Insurance Guaranty Association
(Page 1, Line 26 to Page 24, Line 11)

This Section creates the Alaska Life and Disability Insurance Guaranty
Association (ALDIGA) which will address the problem’ of provldlngi funds_for
the payment of claims when an insurance company becomes insolvent. The
proposal creates a funding mechanism to guarantee life insurance, disability
Insurance and annuity writings of admitted insurers.  These kinds of
Insurance are not presently covéred by any form of protection. The proposal
is based on a model drafted by the National Association of Insurance
Commissioners but does depart from that model on some issues.
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Senate Bil 259
Sectional Analysis

Sec 21.79,010 Purpose
(Page 1. Line 28 to Page 2. Line 4)

The basic purpose of ALDIGA is to provide protection for policyholders and
glalrlnants from the financial loss resulting from insurer impairment or
insolvency.

Sec. 21.79.020 Scope .
(Page 2. Line 5 to Page 4. Line 16.)

Ihis section outlines what ALDIGA does and does not cover.

Subsection (a)
(Page 2, Lines 5 to 24.)

This subsection lists persons covered by ALDIGA.

Subsection (b)
(Page 2, Lines 25 to 29.)

This subsection lists the kinds of contracts and policies covered by ALDIGA.
Basically it covers. life, disability, annuity and supplemental contracts or
policies written by insurers which have submitted to regulation in this state.

Subsection (c) _
(Page 3, Line 1to Page 4, Line 10.)

This subsection lists items not covered by ALDIGA.

Subsection (c)(1) excludes cov_era(ljge for parts of the policy or contract not
guaranteed by the insurer. It is directed toward the non-guaranteed portion
of variable policies and contracts.

Subsection (c)(2) excludes that part of the risk borne by the insured. It acts
to exclude the deductible portion of a policy.

Subsection (c)(3) excludes the reinsurance business of the impaired or
insolvent insurer other than reinsurance for which assumption certificates

are used.

Subsection (c)(4) limits covera(t;e for the rate of interest on policies or
contracts which exceed levels established in the section.

Subsection ‘c)(S) excludes covera?e for life, disability or annuity products
offered by self insurers or are self funded.

Subsection (c)(6) excludes co_vera?e for dividends or experience rating
credits or allowances for administrafion of the policy or contract.
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Subsec .lon (c)(7) excludes coverage for policies issued by a member insurer
while it was nonadmitted in Alaska.

Subsection (d)
(Page 4, Lines 11 to 16.)

This subsection defines the tern "published monthly average" used .in
Subsection (c)(4) which limits the rate of interest used on covered policies

and contracts.

Sec. 21.79.025 Liability Limits
(Page 4, Line 17 to Page 5, Line 4)

This section states the limits of coverage offered by ALDIGA. The limits are
V 300,000 on any one life.
V 100,000 for cash surrender value,
V 100,000 for disability insurance benefits.
V 100,000 in the Fresent value of annuity benefits.
V $5,000,000 in unallocated annuity contrdct benefits irrespective of
mber of contracts held the contract holder.

Sec. 21.79.030 Construction
(Page 5, Lines 5 to 6.)

This section provides for liberal construction.

Sec. 1.79.040 Creation of Association
(Page 5, Lines 7 to 24.)

Subsection (a)
(Page 5, Lines 7 to 19.)

This subsection creates ALDIGA as a nonprofit entity. . Membership in
ALDIGA is a condition of an insurers authorr Y to transact insurance in this
state, To pay for assessment and istration, two accounts are
establ. thed. One is for disability msurance and the other is for Iife insurance
annuity and unallocated annuity” contracts.

Subsection (b)
(Page 5, Lines 20 to 24.)

This subsection_ places ALDIGA under the supervision of the Director of
Insurance. Provision is made for public meetings.
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Sec. 21.79.050 Board of Governors
(Page 5, Line 25 to Page 6. Line 16.)

Subsection (a) _
(Paige 5, Line 25 to Page 6. Line 9.)

This subsection provides for the number and term of the members of the

Board of Governors_of ALDIGA to_be determined in_the plan of operation. To

avoid problems in initially selecting the board,. this subsection provides for

an organizational meeting to be called by the Director of Insurance. A voting
rocess is described. 1fno_board members are selected within 60 days the
irector may appr.int the initial board.

?ubsection éb)
Page 6, Linés 10 to 12)

This subsection provides for approval b){ the Director of the board members
in which he must consider fair representation by member insurers.

Subsection (c)
(Page 6, Lines 13 to 16.)

This subsection provides that board members are not to be compensated
except for expenses incurred while performing duties as a member of the

board.

Sec. 21.79.060 Powers and Duties of the Association
'Page 6, Line 17 to Page 14, Line 2)

This Section is the heart of the ALDIGA proposal. It details the duties of the
ALDIGA by distinguishing between:

1. those insurers whose "impaired” status is attributable to a finding by
the Director prior to an order of liquidation and those whose
"Insolvent" status is attributable to such an order; and,

2. insolvent domestic insurers and insolvent foreign or alien insurers.

Prior to an order of liquidation, ALDIGA has no liability.

Subsection (a)
(Page 6, Lines 17 to 27.)

This subsection allows the ALDIGA to act to ?_uarantee, assume or reinsure
any or all policies of animpaired domestic insurer. ALDIGA would

présumably do so in those situations where early action would prevent a
more_costly insolvency of later liquidation. Action” under this subsection is
not limited to resident policyholders.

Page 4



Senate Bill 259
Sectional Analysis

Subsection (b% _
(Page 6. Line 28 to Page 7, Line 12

This subsection requires ALDIGA to act even without an order of liquidation
in the cse of an impaired member insurer (not insolvent) that is_not paying
claims, provided the conditions in Subsection (c) are met. ALDIGA. &s a
condition of its assistance, may negotiate any requirements or safeguards it
deems necessary. so long as they are approved by the Director, are accepted
by the impaired”insurer,”and do’not impair the contractual obligations to the
policyholders, insureds , and beneficiaries. (See error notes.)

In the absence of any court order, before any ne?otla_tlons become final the
impaired insurer's acceptance of the terms of ALDIGA is necessar%. Through
this approach, a mechanism is provided for early action by ALDIGA before
the situation further deteriorates. The policyholder; insured, and
beneficiaries are protected, claims are paid and coverages continued, for
example through rehabilitating tL_ impaired insurers, “or reinsuring the
policies elsewhere.

Subsection (c) _
(Page 7, Line 13 to Page 8, Line 11.)

This subsection establishes conditions precedent to required action by
ALDIGA. One of the most important conditions is that there be a statutory
provision for the repa%/ment of ALDIGA prior to the return of the company t0
shareholder or private control. The ALDIGA role here is the payment of
benefits and "hardship" cash withdrawals to covered persons.” It also
establishes that no action has been taken that would effectively render the
insurer a non-viable entity.

Subsection (d)
(Page 8, Lines 12 to 23)

This subsection details the main role of ALDIGA in the event of an
insolvency. It Prowdes that if the insurer acquires its insolvent status as a
result ofa final order of liquidation, rehabilitation or conservation. ALDIGA
shall, rather than may, guarantee assume, reinsure or cause to be
guaranteed, assumed, or reinsured, the covered policies of the insolvent
Insurer and to assure payment of contractual obligations.
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Subsection (g) _
(Page 8, line 24 to Page 9. Line 25.)

Subsection (e%(l) _
(Page 8, Line 24 'to Page 9, Line 11)

This subsection provides time limits for claims incurred on life and
disability insurance policies. The responsibility of ALDIGA varies depending
on whether the contract is group or individual.

Subsection (e) 23
(Page 9, Lines 12 to 14.)

This subsection calls for a diligent effort by ALDIGA to give at least 30 days
notice of termination of coverage. (See error notes.)

Subsection (e) 3g
(Page 9. Lines 15 to 25.)

This subsection requires ALDIGA to make substitute coverage available to
insureds or policyholders who are by law or contractual obligation entitled to
continued coverage.

Subsection (f) _
(Page 9, Line 26 to Page 10. Line 6.)

This subsection provides that the substitute coverage required in Subsection
(e)(3) be offered without new underwriting and with coverage for conditions
that existed under the replaced coverage.

Subsection (g)
(Page 10, Lines 7 to 22.)

This sybsection provides that the alternative policy offered by ALDIGA shall
be sub{ect to the approval of the Director of Insurance. It allows for multiple
alternatives that are subject to the same kinds_of rate and form standards as
other life and disability ‘insurance policies. The primary difference is that
ALDIGA cannot reflect thanges in the health of the insuréd after the original
policy was last underwritten.

Subsection (h)
(Page 10, Lines 23 to 27.)

This subsection provides that reissue rates that are different from_those on

the terminated coverage are subject to the approval of the Director of
Insurance or by the court.
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Subsection (i) _
(Page 10, Line 28 to Page 11, Line 3)

This subsection provides that ALDIGA's obligations to provide coverage
under a policy of an_impaired or insolvent insurer cease when die coverage
is replaced with similar coverage.

Subsection (j)
(Page 11, Lines 4 to 7.)

This subsection ties the coverage groviding for guaranteed interest to the
limit on interest in Section 21.79.020(c)(4).” (See error notes.)

Subsection (k)
(Page 11, Lines 8 to 14)

This_subsection provides that non-payment of premiums by 31 days after
required by the contract terminates ALDIGA's obligations under the Contract
other than™for claims incurred or cash surrender values due.

Subsection (1)
(Page 11, Lines 15 to 19)

This subsection provides thatDpremiums due after an order of liquidation
belong to and are payable to ALDIGA

Subsection (m)
(Page 11, Lines 20 to 23)

This subsection avoids duplication of coverage by providing that the
association shall have no liability for any covered poliCy of a foreign or alien
insurer domiciled in a state “having” similar protection by, Statute or
regulation. If every state adopts the model act, each state association would
protect only coveréd policies of domestic insurers.

Subsection (n) .
(Page 11, Line 24 to Page 12, Line 6.)

This subsection provides that under certain circumstances, the court can
issue Pollcy or contract liens, in connection with ALDIGA provided
uarantees, ‘assumptions or reinsurance agreements. This is a device that
nas been used in the past in connection with the continuation of the
insolvent insurers’ coverage. Since by definition, the assets of the .insolvent
insurer were not adequaté to support its contractual obligations, liens were
used to reduce its obligations to a level where the assets would be adequate.

Page 7



Senate Bill 259
Sectional Analysis

Subsection (0)
(Page 12, Lines 7 to 12)

This subsection permits ALDIGA to seek court imposed temporary stays on
the Rayment of cash values and pollcP/ loans. This is intended to avoid a run
on the assets of the impaired or insolvent insurer.

Subsection (p)
(Page 12, Lines 13 to 16)

This subsection grants the Director of Insurance the authority to assume the
duties and powers of ALDIGA if it fails to exercise its authorify under the Act
within a reasonable period of time.

Subsection (o)
(Page 12, Lines 17 to 20.)

This subsection allows the Director of Insurance to enlist the aid of ALDIGA
in matters relating to an impaired or insolvent insurer.

Subsection (1)
(Page 12 Lines 21 to 27.)

This subsection_ confers standing in court on ALDIGA extending to any
matters concernln% the duties. of ALDIGA. This enables ALDIGA to protect
its interests and those of the insureds and policyholders in the handling of
an impairment or insolvency proceeding.

Subsection (s) .
(Page 12, Line 28 to Page 13, Line 8)

This subsection provides that a person who receives a benefit from ALDIGA
on a covered, policy makes an assignment to ALDIGA to the extent of the
benefits received. "It also establishes subrogation rights for ALDIGA. It
provides that ALDIGA's right to assets of the insolvent insurer is the same as
any other person entitled ‘to benefits under this Act.

Subsection (t) _
(Page 13, Liné 9 to Page 14, Line 2.)

This subsection allows. ALDIGA to contract, sue or be sued, borrow money,
employ persons, negotiate, act as. a domestic life or disability insurer, take
legal action to avoid payment of improper claims, to join an” association of
similar or?am_zatlons, and perform other acts that are proper or necessary to
implement this Act,
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Sec. 21.79.070 Assessment
(Page 14, Line 3 to Page 15, Line 10)

This_ Section establishes a pre-insolvency assessment approach as the
funding mechanism as_opposed to the usudl post-insolvency approach. The
principle advantages include the ability to respond quickly to situations
requiring funds , tather than need to wait until assessments can he made
and collected. It is expected that since funds will be on hand, in state, it
will also generate some employment in state and an increased activity level
in the prevention of insolvenciés.

Subsection ()
(Page 14, Lines 3 to 9.)

This subsection establishes an assessment rate of 2% of premium which is
to be remitted to ALDIGA on a quarterly basis to fund the purposes of this
Act. Late payments accrue a 10% penalty charge.

Subsection (b)
(Page 14, Lines 10 to 18.)

This subsection provides that the funds assessed. will be used by ALDIGA to
pay .claims under the Act as well as certain examinations and the

administrative costs of ALDIGA.

Subsection (c)
(Page 14, Lines 19 to 22)

This subsection allows ALDIGA to reduce or defer payment of the
assessment if such would endanger the ability of the insurer to meet its
obligations. This is unlikely .to_occur since it is expected that this
assessment will routinely be built into the rate. An insurer needing such
protection is a prime candidate for insolvency.

Subsection (d)
(Page 14, Lines %3 to 26.)

This subsection allows ALDIGA to provide a method of allocation of funds
when the funds are insufficient to meet all obligations.

Subsection (e) .
(Page 14, Line 27 to Page 15, Line 1)

n allows ALDIGA to reduce the assessment when the fund
00,000. This amount should be sufficient to contain that
nsolvency affecting Alaska insureds and policyholders.

This subsectio
reaches %50,0
portion of an i
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Subsection (£
(Page 15, Lines 2 to 6.)

This subsection allows ALDIGA to increase coverage as the health of the fund
grows and stabilizes.

Subsection (g)
(Page 15, Lines 7 to 10)

Tnis subsection allows insurers to reflect the assessment in their rates.

Sec. 21.79.080 Plan of Operation
(Page 15, Line 11 to Page 16, Line 19)

This_ section requires .the adoption of a plan of operation b%/ ALDIGA to
provide for the administration of ALDIGA. This plan would be subject to
review and approval by the Director of Insurance. The National Association
of Insurance Commissioners has adopted a model plan of operation which is
available in the office of the Division of Insurance. It is anticipated that
ALDIGA, upon passage of this Act would substantially adopt the provisions
contained in the model plan.

Sec. 21.79.090 Powers and Duties of the Director
(Page 16, Line 20 to Page 17, Line 14.)

Subsection (a)
(Page 16, Lines 20 to 23.)

This subsection requires the Director to provide premium data to ALDIGA
on request.. This data will be used to confirm that assessments are heing

properly paid.

Subsection () _
(Page 16, Line 24 to Page 17, Line 6.)

This subsection _allows the Director to take action againstan insurer that
fails to co_mpl%wnh the Act, such as failure to pay assessmentsand failure to
comply with the ALDIGA Plan of Operation.

Subsection (c)
(Page 17, Linés 7 to 11)

This subsection provides an appeal mechanism to the Director for actions of
ALDIGA.
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Subsection (d)
(Page 17, Lines 12 to 14)

This subsection requires the liquidator, rehabilitator. or conservator (the
Director of Insu,ranc_ei to notify interested parties of the effect of this Act.
Other sections in Title 21 tie’in with this Act. AS 21.69.530 provides a
response to a situation where a deficiency in capital or assets is found.  AS
21.78 contains RYO\_/I_SIOTJS for the director to seek appointment as receiver
and speaks to renabilitations and liquidations.

Sec. 21.79.100 Prevention of Insolvencies
(Page 17, Line 15 to Page 19, Line 19)

This section basically establishes a dialogue between the Director and
ALDIGA, concerning impairment and insolvericy issues.

Subsection (a)
(Page 17, Lines 15 to 26.)

This subsection requires the Director to notify other states of action taken
against an insurer relating to issues impacted by this Act.

Subsection (b) .
(Page 17, Line 27 to Page 18, Line 3)

This subsection_ requires the Director to notify ALDIGA of actions taken by
other states against an insurer relating to issués impacted by this Act.

Subsection (c)
(Page 18, Lines 4 to 6.)

This subsection requires the Director to notif%/ ALDIGA of companies
suspected (t)_f being impaired or insolvent during the course of or following
an examination.

Subsection (d)
(Page 18, Lines 7 to 12.)

This subsection re%uires the Director to furnish ALDIGA with early warnin
data developed by the National Association of Insurance Commissioners use
In detecting problem insurers.

Subsection (e)
(Page 18, Linés 13 to 15)

This subsection, allows the Director to seek the advice of ALDIGA concerning
companies seeking to do business in Alaska.
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Subsection (f)
(Page 18, Lines 16 to 21.)

This_subsection requires ALDIGA to report and make recommendations to
the Director concerning companies seeking to do business in Alaska.

Subsection (g)
(Page 18, Lines 22 to 24.)

This subsection requires ALDIGA to report to the Director information
indicating impairment or insolvency of a member insurer.

Subsection (h) _
(Page 18, Line 25 to Page 19, Line 10)
U

This subsection. allows ALDIGA to request an examination by the Director of
an insurer. This exam is_paid for by ALDIGA. Examination is the principle
tool in determining financial status.

Subsection (i)
(Page 19, Lines 11 to 12)

This subsection allows ALDIGA to make recommendations to the Director
concerning the detection and prevention of insolvencies.

Subsection (j)
(Page 19, Lines 13 to 19)

This subsection requires ALDIGA to make a report at the conclusion of an
insolvency. This report is to discuss the history and cause of the insolvency.
This subSection seeks to find common causes which may be used to detect
future problems with other insurers.

Sec. 21.79.110 Miscellaneous Provisions
(Page 19, Line 20 to Page 21, Line 26.)

Subsection (a)
(Page 19, Lines 20 to 23.)

This subsection provides that assessments under an assessable policy are not
forgiven through the presence of this Act.

Page 12



Senate Bill 259
Sectional Analysis

Subsection (b) _
(Page 19, Line 24 to Page 20, Line 3.)

This subsection reguwes ALDIGA to maintain records of all its negotiations
and actions. ALDIGA should be held publicly accountable for its acfions. On
the other hand, effective. handling of a rehabilitation or liquidation effort
requires minimum publicity. Thus, such records will he made public only
after the liquidation, rehabilitation or conservation Rroce_edlng 1S
terminated, the impairment or insolvency is terminated or there is a prior
order by the court.

Subsection (c)
(Page 20, Linés 4 to 18.)

This subsection provides that since ALDIGA has the obligation imposed upon
it to _continue coverage for policyholders of insolvent inSurers, the assets of
the insolvent insurer ou%ht to"be used, to the extent available, for the
purpose of continuing such coverage.

Subsection (d) _
(Page 20, Line 19 to Page 21, Line 1)

This subsectign_ is intended to prevent the shareholders of an impaired
insurer from sitting back and doing nothing and then reaping the benefit of
funds put up by the ALDIGA. These stockholders should not obtain a more
advantageous position than they would have occupied in the absence of this
Act. The court is empoweréd by order to. modify and distribute the
ownership rights of impaired insurers to establish e

Subsection (g)
(Page 21, Lines 2 to 26.)

This, subsection is designed to recapture e le dividend payments to
affiliates that exercised control over the inso insurer. AS 21.22 deals
with much of this issue, however, if dividends paid under circumstances
that the isurer should have reasonably kno\  'hat such payment could
reasonably be expected to affect its ability . perform its contractual
obligations to its policyholders, the holding compi. "and affiliates should be
required to repay such’ dividends subject to certain easonable limitations.

Sec. 21.79.120 Examination of the Association, Annual Report
(Page 21, Line 27 to Page 22, Line 4.)

This_section enable the Director of Insurance to examine ALDIGA. It also
requires ALDIGA to file an annual report.
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Sec. 21.79.130 Tax Exemptions
(Page 22, Lines 5 to 7.)

This sectionGpro_vides that ALDIGA is tax exempt except for real property
taxes. ALDIGA is_not a profit making organization, rather, it is a guaranteg
mechanism, thus its tax exempt status.

Sec. 21.79.140 Immunity
(Page 22, Lines 8 to 11)

This section provides ALDIGA with immunity. Protection while performing
its duties under this Act. Since ALDIGA will be engaged. in some very
sensitive issues when performing its duties under this Act, this is needed.

Sec. 21.79.150 Sta6y of Proceeding, Reopening Default Judgements
(Page 22, Lines 12 to 16)

This section provides for an automatic stay of 60 days in actions involvin
the liquidation, rehabilitation or conservation of an insolvent insurer, whic
requires a change in the rules of the court.

Sec. 21.79.160 Title
(Page 22, Lines 17 to 18.)

Sec 21.79 will be cited as the "Alaska Life and Disability Insurance Guaranty
Association Aot."

Sec. 21.79.900 Definitions
(Page 19, Line 20 to Page 21, Line 26.)

SECTION 3

Sec. 21.80.020 Applicability
(Page 24, Lines 12 to 17.)

This amendment expands the existing Alaska Insurance Guaranty
Association (AIGA) to include marine coverage for vessels under 100 feet in
length. Presently 'no marine coverage is provided under AIGA.

SECTION 4

Sec. 21.80.040 Creation of Association
(Page 24, Line 18 to Page 25, Line 4.)

This amendment establishes an additional account in AIGA for marine
coverage.
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SECTION 5

Sec. 21.80.050(a
(Page 25, Lines 5 to 14)

This amendment provides a mechanism for assuring the AIGA board is
always fully staffed.

SECTION 6

Sec. 21.80.Q60(ag _
(Page 25, Line 15 to Page 27, Line 27.)

This amendment increases the covered claim amount from $300,000 to
$500,000 (Page 25. Line 24).

It establishes the rate of assessment at 4% initially (Page 26, Line 12),
reducing to 2% in five years (Page 26, Line 15).

Since the AIGA is being changed to a pre-insolvency plan from a post-
N

assessmenté)lan, |n%gptgogz)r|ate g1anguagze IS _beirzlg remove (7Page 26) Lines 4

to 8; Page 26 Lines 4, and Page 26 Line 29 to Page 27 Line 5

It requires that AIGA's servicing facility operate and maintain its principal
office in Alaska.

SECTION 7

Sec. 21.80.060 Limit on Assessment
(Page 27, Line 28 to Page 28, Line 10.)

This new Section places an upper limit on the growth of the AIGA fund that
cannot exceed total premium volume for the previous year.

SECTION 8

Sec. 21.80.Q70(af
(Page 28, Line 11 to 23)

This amendment removes language that is no longer necessary. Since the

plan does exist and the Director may require revision, 1t no longer
accomplishes anything.
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SECTION 9

Sec. 21.80.080(2b2 _
(Page 28, Line 24 to Page 29, Line 17)

This amendment, allows the Director of Insurance to assume AIGA powers if
AIGA fails to act in accordance with statute, or its plan of operation and the
Director has declared a state of emergency.

SECTION 10

Sec. 21.80.120 Examination 'f Association
(Page 29, Lines 19 to 23)

This amendment requires that the annual report by AIGA be certified. This
reflects on the fact that AIGA will be holding funds that it previously held
only after an insolvency.

SECTION 11

Sec. 21.80.140 Recognition of Assessments in Rates
(Page 29, Line 24 to Page 30, Line 5.)

This amendment requires the assessment to be reflected as a separate
charge on the policy.

SECTION 12

Sec. 21.80.180(1)
(Page 30, Lines 6 to 8.)

This amendment changes the definition of account to reflect the added
account for marine coverages.

SECTION 13

Sec. 21.90.900(242-(253
(Page 30, Lines 9 fo 18

This amendment adds definitions for "impaired", "impairment", "insolvent",
and "insolvency" to the Title.
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SECTION 14

Repealed
(Page 30. Lines 19 to 20.)

AS 2_1.80.060(b)§6) is repealed. This section relates to excess funds in the
post insolvency fund accounts.

AS 21.80.070(d) is repealed. This sectio- dates to allowing the functions
of AIGA to be performed out of state.

AS 21.80.170 is repealed, This section relates to termination of AIGA. If
AIGA is to be disbanded, it would be appropriate to address that issue at the
time it becomes a possibility.

SECTION 15

Rule 626a) Rules of Civil Procedure
(Page 30, Lines 21 to 24)

sz"? Sleé:tion reflects the change made in Sec. 21.79.150 on Page 22, Lines
0 16.

SECTION 16

Sec. 21.87.340
(Page 30, Lines 25 to 26.)

The _addition of this reference in_ AS 21.87.340 makes Hospital Medical
Service Corporations such as Blue Cross subject to the Act.

SECTION 17

Effective Date
(Page 30, Line 27.)

This proposal is effective January 1, 1990. This should be sufficient lead
time to complete the work necessary to implement the bill.
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Senate Bill 259 |
Sectional Analysis

CORRECTIONS

(Page 6, Line 29.)
Change the word "may" to read "shall"

(Page 9, Line 12)
Change the word "insurers" to read "insureds"

(Page 11, Line 7))
Change the reference "AS 21.79.020(c)(3)" to read "AS 21.79.020(c)(4)"
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J. P. Tangen

ATTORNEY AT LAW

105 Municipal Way, Suite 500
P. 0. Box 21808
Phone (9071 586-2286 Juneau, Alaska 99802-1808 Teleropv (907) 586-2 517

April 11, 1989
HAND DELIVERED

The Honorable Dick Eliason, Chairman
Senate Labor and Commerce Committee
Alaska State Legislature

P. 0. Box D

Juneau, AK 99822

Re: SB d259 “"An Act Relating to Insurance Guaranty
Funds'’

Dear Senator Eliason:

On February 16, 1989, on behalf of the American Council
of Life Insurance (ACLI) , | commented extensively upon the draft
version of SB 259 iIn a letter to the Director of the Division of
Insurance. . A copy of that \letter 1i1s enclosed for your
consideration.

SB 259, as introduced, contains all of thepoints on
which we commented, unchanged.

_ACLI 1is sincerely concerned about a prefunded guaranty
fund which does not contain a tax offset and respectfully requests
that you address this 1issue iIn your deliberations.

I shall be prepared to present these concerns in person
at the scheduled hearing Friday, April 14; however, lwanted to
agford your committee the opportunity to review thesepoints in
advance.

i We appreciate your attention to the problems which we
associate with this bill.

Enclosure
cc:  ACLI

0411acli



J. P. Tangen

ATTORNEY AT LAW

105 Municipal Way, Suite 300
P. 0. Box 21808
Phone (907) 586-2286 Juneau, Alaska 99802-1808 Telecopy (907) 536-2317

February 16, 1989

Paul Roller, Director
Division of Insurance
Department of Commerce

and Economic Development
State of Alaska

P. 0. Box D
Juneau, Alaska 99811

Re: Proposed Life and Disability Tnsurance Guaranty
Association

Dear Paul:

The American Council of Life Insurance {ACLI), a
n itional trade association representing 648, life insurance
companies (354 of whom presently do business iIn Alaska), has
reviewed the Division®s draft bill to establish the Alaska Life
and Disability Insurance Guaranty Association. As presently
written, we think this proposal poses significant problems for

us.

The Division®s bill is based upon the latest version of
the NAIC Model Act, but simplif’'s and omits much of the original
Model language. We would prefer that the state®s bill more
closely track the language contained iIn the NAIC Model.

ACLI"s primary opposition to this bill stems from the
fact that it provides no premium tax offset for assessments paid
by member insurers to the guaranty association. We would much
rather see no guaranty fund Y 1 at all than see a bill with no

tax offset.

Life 1i1nsurance and many health insurance policies
differ from property-casualty iInsurance iIn that the former are
issued for substantially long periods of time with the premiums
guaranteed and not subject to change. Property and casualty
insurance policies are yearly renewable term policies and any
assessment can be readily passed on to policyholders in the form
of an 1increase 1In premiums. Life insurance policies, on the
other hand, are lifetime policies issued at fixed premium rates
so assessment against a life i1nsurer cannot be passed on to iIts
policyholders. Thus, life and health insurance companies differ
from casualty iInsurance companies by being unable to recover the
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February 16, 1989
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costs of an assessment by adjusting the rates for their

outstanding block of business. Accordingly, 1f a life insurance
guaranty fund bill 1s enacted without a tax offset, rather than

equal treatment, a gross 1nequity 1is created between life
insurers and property and casualty insurers.

In addition to the distinction with respect to
premiums, this legislation imposes requirements not contained iIn
the Guaranty Law now applicable to property and casualty
Insurers. With respect to Hlife and health 1insolvencies, a
Guaranty Association 1is obligated to not only pay outstanding
claims, but also to continue in force the policies of existing
policyholders and pay future claims. Moreover, If the i1nsolvent
insurer had a substantial block of business for which the
premiums proved 1nadequate to cover benefits and expenses,
additional losses will continue to accrue over the lifetime of
the business. Thus, the potential [liability is substantially
greater than In the case of property and casualty iInsurers, since
under the latter the Iliability of the Guaranty Association 1s
limited to claims incurred before the insolvencies.

While 1t iIs true that the premium rate on future life
insurance policyholders could be 1Increased, assuming that
reasonably accurate estimates could be made as to future

insolvencies and consequent assessments, such future
policyholders would also have to bear the cost of present
insolvencies whereas present policyholders would not. On

participating policies, the dividend could be reduced to reflect
the increased expense, however, nonparticipating policyholders
would not be so affected. In calculating premiums conservative
assumptions can only, at best, provide for what iIs elther known
or can reastnably be anticipated on the basis of experience.
Therefore, the adoption of 1nsolvency guaranty legislation
without a premium tax offset exposes the 1insurers that are
underwriting the insolvent insurer®s policies, to a potential
future liability which is unknown and Immeasurable. -

One of the difficulties In measuring the potential cost
to life 1insurers i1s the absence of figures on previous life
company iInsolvencies that are usable to project future losses.
The statistical information that is available is not particularly
meaningful unless related to the amount which would be assessed
In various states iIn order to carry our the obligation of the
respective iInsolvency guaranty associations. More specifically,
an initial loss to policyholders in the case of one i1nsolvency
may require no assessment 1f the business 1s assumed by an
insurer 1In sound TfTinancial condition and TfTull continuity of
coverage, or with only a temporary lien or moratorium on policy

cash values.
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The concept of “policy value" further distinguishes
life-insurance from other lines of i1nsurance and facilitates the
disposition of the business when a life insurer becomes
insolvent. In these situations, the assuming insurer acquires
not only the remaining assets, i1f any, but may also require an
agency force and the good will attached thereto for having acted
to preserve coverage, which In many instances could not have been
replaced due to poor health. For these and other reasons, the
impairment of a life iInsurer has traditionally been handled by
state iInsurance departments with no loss to policyholders and
beneficiaries other than liens on cash value, even through the
depression years 1930-1939. Lastly, and most importantly, the
public interest would be served by allowing otherwise uninsurable
individuals to maintain their existing coverage in the event of

an insurance company insolvency.

The Life and Health Insurance Guaranty Association
Model Act, as adopted by the NAIC, allows as an option a premium
tax offset. Thirty-three states have enacted legislation
permitting the offset. They did so because they recognized that
the problem of iInsurance company insolvencies i1s a social problem
and not simply an industry problem, the remedial cost of which
should be borne by the citizens as a whole. They also realize
that 1t 1s patently unfair to require the solvent, well-managed
life insurance companies to bear the entire financial burden. In
the iInfrequent case of a life i1nsurance company insolvency, the
life .insurance iIndustry under a guaranty association law usually
picks up the entire tab for the loss In the year iIn which it
occurs so that in most cases policyholders are paid immediately.
(The exception being when the insolvency is very large and runs
up against a statutory cap.) In effect, the Ilife Insurance
industry is "loaning" the state the money to fulfill i1ts social
obligation and the state allows the "lending Insurance companies"
to be repaid this advance over a five-year period via a premium

tax offset.

When an insolvency occurs and solvent companies are
assessed as a result, there is logic In the state accepting this

responsibility. In the case of property and casualty iInsurance
this burden i1s passed on to all citizens of the state who are
policyholders through iIncreased premium rates. Since life

insurers are unable to do this, the burden can only be shared by
the state through the form of a premium tax offset. Thus, the
burden i1s not shifted completely to solvent companies and their
future policyholders. The responsibility of the state remains an
important element of regulation and iIs primary.
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Giving life and health insurance companies the right to
offset assessments against future taxes provides a practical and
equitable alternative to the right given the property and
casualty insurers to increase premiums on their entire block of
business. Such an approach recognizes the fundamental difference
betv/een the two types of 1insurance. It would prevent the
pyramiding effects that might occur in times of economic stress
when repeated assessments could force otherwise sound companies
into financial hardship. The actual <cost in revenue to a
particular state, though difficult to measure, would almost
certainly be minimal when measured against total tax revenue from

life Insurance companies.

The tax offset provision requires the solvent insurers
to stand in the shoes of the state, and rather than the state
doing so, the solvent insurers advance the necessary funds to
carry out the various duties of the guaranty association, for
which certificates of assessment are 1issued. This permi-i s such
insurers to offset a limited percentage of this amount assessed
against future taxes over a period of not less than five years.

In the event that the ultimate value of certificates
exceeds the tax credit received, a distinct possibility based on
the history of |life company 1impairments, the state would of
course be the recipient of such funds. Even when the life and
health insurance guarantee bill contains a full tax offset (100%
over 5 years or stated a different way, 20% per year), the net
effect i1s to allow the insurance companies an offset of only 75%
of their assessment because the tax offset does not take 1iInto
consideration the time loss of money. If an 1insurance company
had not been assessed, those funds would have gone into the
company surplus account and been available for investments which
earn interest. Therefore, with the loss of interest these funds
could have earned, an insurance company will recoup only 75% of
Its assessment even with the full premium tax offset.

We also oppose this bill because it provides for a pre—
funded guaranty association; 1i.e., assessments are to be levied
against member insurers prior to the existence of any
insolvencies. The NAIC Model Act 1s a post-assessment act; 1i.e.,
no assessments are levied until an insurer has been declared
insolvent and the guaranty association has been activated.

There has historically been minority support for pre—
assessment funds, both on the property/casualty and life/health
sides of the business, among some vregulators and even some
companies. The theory behind this support, from a regulator®s
viewpoint, 1s that the lag time between an insurer insolvency and
payment of policyholder claims will be severely diminished i1f a
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fund already exists. With a post-assessment fund, assessments
are due (under the NAIC Model) not less than 30 days after prior
written notice from the Association to member insurers and begin
to accrue iInterest on and after the due date until paid. The few
companies that support pre-assessment funds contend that pre-
funding enables them to plan for their guaranty fund liabilities
more easily, since, as In the Alaska proposal, payments would be
due at regular intervals and the fund would be maintained at a
set amount ($50,000,000 in the Alaska proposal).

The vast majority of companies oppose pre-funded
guaranty associations for two main reasons - (1) the existence of
readily-available cash to take care of troubled companies creates
a disincentive for regulators, both to maintain and enforce
stringent solvency standards for companies, and to rehabilitate a
company rather than seek a declaration of insolvency; and @) the
existence of a large pool of money |lying idle provides an
overwhelming temptation for legislators to appropriate the funds
for other purposes when the state is in financial need. New York
iIs the only state that has a prefunded guaranty association and
its legislators have dipped iInto the fund on more than one
occasion. As a result, the 1insurance iIndustry has filed a
lawsuit against the state for the purpose of requiring them to

replace the money.

We also oppose the inclusion of Blues plans in "our™
guaranty fund (see the definition of member 1iInsurer). As you
know, Blues plans are not subject to the same regulatory
standards as commercial health Insurers. They are,
theoretically, operated on a non-profit basis and pick up through
their open enrollment periods, many high-risk individuals. In
exchange for this 'service,” they often pay no premium tax at
all, or are taxed at lower rates than commercial carriers, and
they are given hospital discounts. Because of these benefits,
which enable Blues to offer Jlower premiums and/or expanded
coverage, commercial carriers often become noncompetitive. It"is
not at all unusual for the Blues iIn a particular state to have
50-65% of the health insurance market. It 1s also not at all
unusual Tfor Blues plans to suffer severe TfTinancial problems.
Understandably, commercial carriers do not want to pick up the
pieces when a Blues plan, with which they could not compete In

the marketplace, goes under.

Finally, we oppose the inclusion of unallocated funding
obligations iIn the draft legislation and the NAIC draft. We
believe that 11t 1is not necessary to establish statutory
protection for iInvestors in this type of i1nvestment primarily
because such investors are universally sophisticated entities
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such as pension plans. As such, they are well-equipped to make
financial judgments about the soundness of the companies 1in which

they are investing.

Certainly, i1f there does have to be an wunallocated
annuity account set up as part of the guarantee association,
$5,000,000 1is much too high a threshold. We recommend either
elimination of this account, or settling it at $1,000,000.

I hope this information is helpful. Please let me know
if you have any questions.

Very truly yours,

J. P. Tangen

JPT:lyn
2. 2-1



John L. George And Associates
9515 Moraine V/ay
Juneau, Alaska 99801
(907) 789-0172

April 13, 1989

The Honorable Dick Eliason

Chai rman

Senate Labor And Commerce Committee
Pouch V

Juneau, Alaska 99811

RE: SB 259 - Insurance Guaranty Funds
Dear Senator Eliason:

The National Association of Independent Insurers, a property
and casualty insurer trade association, supports the
consumer protection provided by the current Alaska Insurance
Guaranty Association Act. Under the act Alaskans have oeen
adequately protected from loss due to admitted 1nsurer
insolvency. MAIl member companies have contributed funds to
the association as needed to cover competing company
insolvency.

The NAIJ is disturbed by certain provisions of SB 259 which
call for establishment of an association account for marine
insurance and which call for the pre-assessment of insurers
in an amount of 4% of written premiums to cover potential
insolvency.

Despite the appearance of providing consumer protection.
SB 259 actually will result 1In an automatic premium Increase
for all covered policyholders as insurers add on the cost of
the pre-assessment to each policy. The policyholders pay for
the protection provided by the association. In the case of
SB 259 the added cost will be 1incurred whether or not funds
are needed to cover insolvency. The high property and
casualty coverage fund cap provided by the bill assures that
policyholders will be 1impacted for at least the next 48
years with the added cost.

For purchasers of marine Insurance the passage of SB-259 may
well be a disaster. In no other jurisdiction in the United
States 1is marine 1insurance regulated, much less covered by a
guaranty act. As a virtually unregulated line of insurance,
a very Jlimited marine market has been available iIn Alaska.
In addition to an immediate 4% rate increase forced on
marine policyholders the bill may cause admitted insurers to
cease writing marine insurance in the state. Insurers of
pleasure boats will not be interested in covering losses of
insolvent fishing vessel 1insurers, nor will the
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policyholders be pleased with the rate increase to pre-fund
r.ne guaranty.

SB 259 does provide substantial Increased protection for
life and health company insolvency. "illar problems
Involving pre-funding these funds exist. addition there
are many problems with the oi 11 which ate not vreadily
apparent.

The MAI I urges the Senate Labor and Commerce Committee to
fully explore all of the ramifications of this bill and to
not take any action until all of the facts are fully
consi dered.

As the Alaskan representative of MAII, I stand ready to
assist the committee 1in every way possible. Please Ilet me
know 1f 1 can be of assistance.
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April 14, 1989

The Honorable Dick Eliason

Chairman

Senate Labor & Commerce Committee

Pouch V

Juneau, AK 99811
RE:

Senate Bill 259 - Insurance Guaranty Fund

Dear Senator Eliason:

The American Insurance Association

organization representing over 190 property/casualty

JUNEAU OFFICE

COURT PLAZA BUILOING. SUITE BOO
240 MAIN STREET
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ROBERT P BLASCO
MARYA.NORDALE
THOMAS J. SLAGLE

ADMITTED INWASHINGTON DC"
ANO ALASKA

ALLOTHERS ADMITTED
IN ALASKA

a trade
Insurance

companies, supports iImprovements in the State Guaranty Fund to

enable 1t to respond to
regulates for solvencyutilizing several
including rate regulation,
financial reporting requirements,
Insurance companies.

extreme difficulties, a regulator may become
assume control of the management of the company. In the U
event that these measures fail to protect against liquidation, the

ultimate protection for the consumer

investment regulation,

new challenges. TheDivision of Insurance
tiers of regulation,
accounting and
and periodic examination of
In the event that an Insurer experiences
involved with or

In the unlikely

Is the State Guaranty Fund

which operates in all 50 states, Puerto Rico, and the District of

Columbia.

mismanagement,
industry has accepted

Whether the reason for an iInsurer®s Tailure is
fraud, or business conditions,
an obligation to protect

Insurance

the general

insurance-buying public from the ravages of an insurerliquidation.

Senate Bill 259 proposes the creation of the Alaska Life

and Disability
expands the current Alaska
include a marine

Insurance account.

Insurance Guaranty Association. bill
Insurance Guaranty Association to
The AIA is primarily concerned

The bill also

with the provisions of the bill which change the AIG Fund from a
post-assessment plan to a pre-insolvency plan (Section 6, page 25,
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subparagraph 3). The bill proposes an initial 4% assessment based
on premiums. The upper Llimit of the AIG Fund could be up to
approximately $600 million.

The AIA is opposed to the prefunded plan. The
assessments would be passed directly on to the consuming public.
New York 1is the only other state with a pre-assessment plan and it
requires a $150 million minimum assessment. The New York
Legislature "borrowed"” $87 million from the pre-assessed guaranty
fund. The New York Department of Insurance, 1in turn, reassessed
the insurance carriers for the $87 million deficit which, 1in turn,
means an assessment back to the policyholder. The raid on the
funds iIn New York and the additional reassessment have resulted in
litigation which is still ongoing.

The post-assessment process, In response to an
insolvency, has worked in Alaska --- as well as our sister states.
The Alaska Insurance Guaranty Association has adequately responded
to claims left unpaid as a result of an insolvency covered by the
AIGA. In New York, the only state which requires a pre-assessment,
the mechanism to protect the fund for insolvencies has not worked.

The American Insurance Association urges the Senate Labor
& Commerce Committee to thoroughly consider the ramifications of
a pre-assessment of the Guaranty Fund and the subsequent increased
cost to the consuming public. We recommend deletion of any
prefunding requirements in SB 259.

On behalf of the American Insurance Association, 1 would
be pleased to supply any additional background information, 1in
particular on the consequences of a pre-assessment Guaranty Fund.

Sincer

Thomas J. Slagle
Alaska Counsel
American Insurance Association

cc: Senate Labor & Commerce Committee Members



STEVE COWPER
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o ' NEAIT

Aoril 4, 1989

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. IlIl, sec. 18, of the Alaska
Constitution, 1 am transmitting a bill relating to insur-
ance guaranty funds. This bill addresses the problem of
providin% funds for the payment of claims when an insurance
company becomes insolvent.

When 1nsurer insolvencies occur, policyholders should be
able to have their claims paid through an industry financed
guaranty fund. The policy implemented by guaranty funds is
that the risk of iInsolvency should be spread over all other
insurers iIn the system. Although Alaska already has a
guaranty fund, 1ts I1nadequacies have been exposed by recent
experience. The commissioner of the Department of Commerce
and Economic Development reports that In a recent case as
much as $ million in claims of injured seamen could be
deprived of coverage because our present fund does not
provide for it. This proposal creates a new marine in-
surance account within our existing guaranty fund. The
proposal also allows pre-funding assessments to the present
fund so that 1t may be able to meet demands upon it iIn the

future.

An even more serious inadequacy is our current lack of any
guaranty fund at all for Ilife, annuity, and disability
Insurance coverage. This proposal establishes a new
guaranty fund for these kinds of insurance, based on the
Life and Health Insurance Guaranty Association Model Act
adopted by the National Association of Insurance Commiss-

ioners in 1986.

The division of insurance will provide a more detailed
description of this proposal th~"protect the Alaskan insur-

ance consumer .
I
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