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JAN FAIKS
SENATE office

SUBJECT: Arbitration of Valdez disaster claims
(Work Order No. 6-1164)

TO: Senator Tim Kelly

FROM: Terri Lauterbacli

Legislative Counsel

Enclosed is your bill establishing a special arbitration
commission for Valdez oil spill claims.

As you have probably heard, there is a federal law that has
set up a special fund for claims based on oil discharges
from vessels carrying crude oil that flowed through the
Trans-Alaska Pipeline System. Strict liability, up to a
maximum of $100 million per incident, 1is imposed under the
federal law unless the owner or operator of the vessel or
the fund administrator can prove the damages were caused by
negligence of a government entity or the damaged party. It
claims exceed that amount, each claim is reduced
proportionately. The unpaid portion of a claim may be
pursued under other applicable law, which may or may not
require proof of negligence.

I do not know if a claim must be pursued under federal law
before other remedies are pursued. So, | do not know pre—
cisely when arbitration by your special commission would be
appropriate. However, since it seems likely that total
claims arising from the Valdez disaster will exceed $100
million, arbitration by the special commission will even—
tually be appropriate even 1f a claim must be pursued under
the federal law first. As a practical matter, Exxon will
probably not agree to arbitration until the $100 million
federal fund 1is depleted.



Senator Tim Kelly
Page 2
April 3, 1989

I have enclosed a copy of the entire chapter of federal law
related to the pipeline. The most pertinent section begins
on page 509. If | can be of further assistance, please let

me know.
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CHAPTER 34- TRANS-ALASKA PIPELINE

Sac.
1651.  Congressional findings and declaration.
1652.  Authorizations for construction.

(@) Congressional declaration of purpose.

(b) Issuance, administration, and enforcement of rights-of-way, permits,
leases, and other authorizations.

(c) Applicability of statutes governing rights-of-way for pipelines through
Federal lands; other statutory terms and conditions; waiver of
procedural requirements; supersedure of administrative authoriza-
tions for construction.

(d) National Environmental Policy Act of 1969 by-passed; issuance of
authorizations for construction and operation not to be subject to
judicial review; time limits on charges of invalidity or unconstitution-
ality; jurisdiction; hearings; review.

(e) Amendment or modification of rights-of-way, permits, leases, or other
authorizations.

1653.  Liability for damages.

(@) Activities along or in vicinity of pipeline right-of-way; strict liability;
limitation on liability; subrogation; emergency subsistence and other
aid; exemption for State of Alaska.

b) Control and removal of pollutants at expense of ri?ht-of-way holder.

¢) Discharges of oil from vessels loaded at terminal facilities of pipeling;
strict liability; limitation on liability; apportionment of liability;
establishment and operation of Trans-Alaska Pipeline Liability Fund.

1654.  Antitrust laws.
1655. Roads and airports.

§ 1651. Congressional findings and declaration

The Congress finds and declares that:

(a? The early development and d_eliyer}/ of oil and gas from Alaska’s
North Slope to_ domestic markets is in the national interest because of
growing domestic shortages and increasing dependence upon insecure for-
eign sources.

(b) The Department of the Interior and other Federal agencies, have,,
over a long period of time, conducted_extensive studies of the technical
aspects and of the environmental, social, and economic impacts of the
proposed trans-Alaska oil pipeline, including consideration of a trans-Can-
ada pipeline.

(c) The earliest possible construction of a trans-Alaska oil piloeline from
the North Slope of Alaska to Port Valdez in that State will make the
extensive proven and potential reserves of low-sulfur oil available for
domestic use and will best serve the national interest.

(d). A supplemental pipeline to connect the North Slope with a trans-Can-
ada pipeline may be needed later and it should be studied now, but it should
not he regarded as an alternative for a trans-Alaska pipeline that does not.
traverse a foreign country.

(Pub.L. 93-153, Title I1. § 202, Nov. 16, 1973, 87 Stat. 584.) *
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Ch. 34

TRANS-AILASKA PIPELINE

43 § 1651

Historical Note

Short Title. Section 201 of Pub.L. 93-153
provided that: “This title (which enacted this
chapter) may be cited as the 'Trans-Alaska
Pipeline Authorization Ad™-"

Separability of Provisions. Section 411 of
Pub.L. 93-153 provided that; "If any provi-
sion of this Act (enacting this chapter, section
|45 of this title, and section 3512 of Title
44, Public Printing and Documents, amend-
ing section 1608 of this title, sections 45, 46,
53 and 56 or Title 15, Commerce and Trade,
section 185 of Title 30, Mineral Lands and
Mining, section 3502 of Title 44, and section
391a or Title 46. Shipping, and enacting pro-
visions set out »s notes under sections 1608
and 1651 of this title, section 1904 of Title 12,
Banks and Banking, section 45 of Title IS,
section 791a of Title 16, Conservation, and
section 1221 ofTitle 33, Navigation and Nav-
igable Waters] or the applicability thereof is
held invalid the remainder of this Act shall
not be affected thereby."

North Slope Crude Oil; Report on Eg-
uitable Allocation. Pub.L. 94-586, § 18,
Oct. 22, 1976, 90 Stat. 29i6, directed that the
President, within 6 months of Oct. 22, 1976,
determine special expediting procedures nec-
essary to insure the equitable allocation of
North Slope crude oil to the Northern Tier
States of Washington, Oregon, Idaho, Mon-
tana, Illinois, Indiana, and Idaho lo cany out
the provisions of section 410 of Pub.L.
93453 [set out below), and to report his
findings to Congress, such report to include a
statement demonstrating the impact that (he
delivery system would have on reducing the
dependency of New England and the Middle
Atlantic Slates on foreign oil imports.

Trans-Canada Pipeline; Negotiations With
Canada; Feasibility Study. Title 11l (sec-
tions 301 to 303) of Pub.L. 93-153 authorized
the President to enter into negotiations with
the Government of Canada to determine Ca-
nadian willingness to permit construction of
pipelines or other transportation systems
across its territory to bring gas and oil from
Alaska’s North Slope to the United States;
Ihe need for intergovernmental agreements to
protect interests of any parties involved with
construction, operation, and maintenance of
such natural gas or oil transportation sys-
tems; terms and conditions for construction
across Canadian territory; desirability ofjoint
studies to insure environmental protection,
reduce regulatory uncertainty, and insure
meeting energy requirements; quantity of oil
and gas for which Canada would guarantee

transit; and acquisition of other energy
sources so as to make unnecessary the ship-
ment of oil from the Alaska pipeline by tank-
er into the Puget Sound area. The President
was to report to Congress on actions taken
and recommendations for further action. In
addition, the Secretary of the Interior was tn
investigate, and lo report lo Congress within
2 years of Nov. 16, 1973, as to the feasibility
of oil or gas pipelines from the North Slope of
Alaska to connect with a pipeline through
Canada that would deliver ' —m}as lo Unit-
ed States markets. Nothii Title 111 was
to limit the authority of t  :--retary or any
other Federal official to grant a gas or oil
pipeline right-of-way or permit, which that
official was otherwise authorized by law to
grant.

Exclusion of Persons From Trans-Aliska
Pipeline Activities on Basis of Race, Creed,
Color, National Origin, or Sex Prohibited.
Section 403 of Pub.L. 93-153 provided Ihal:
“The Secretary of the Interior shall take such
affirmative action as he deems necessary to
assure (hat no person shall, on lhe grounds of
race, creed, color, national origin, or sex, be
excluded from receiving, or participating in
any activity conducted under, any permit,
right-of-way, public land order, or other Fed-
eral authorization granted or issued under
title 11 [this chapter). The Secretary of the
Interior shall promulgate such rules as he
deems necessary to carry out the purposes of
this subsection and may enforce this subsec-
tion, and any rules promulgated under this
subsection, through agency and department
provisions and rules which shall be similar to
those established and in efTect under title VI
of the Civil Rights Act of 1964 [section 2000d
ctseq. ofTitle 42]."

Equitable Allocation of North Slope Crude
OIL Section 410 or Pub.L. 93-153 provided
that; "The Congress declares that the crude
oil on the North Slope of Alaska is an impor-
tant part of the Nation's oil resources, and
that the benefits of such crude oil should be
equitably shared, dire: ’ly or indirectly, by all
regions of the counti,. The President shall
use any authority he may have to insure an
equitable allocation of available North Slope
and other crude oil resources and petroleum
products among all regions and all of the
several States."

Legislative History. For legislative history

and purpose of Pub.l. 93-153, see 1973 U.S.
Code Cong, and Adm.News, p. 2417.

505



43 § 1652 PUBLIC LANDS Ch. 34

§ 1652. Authorizations for construction
(@) Congressional declaration of purpose

The purpose of this chapter is to insure that, because of the extensive
governmental studies alrea g/ made of this project and the national interest
in early delivery of North Slope oil to domestic markets, the_trans-Alaska
oil pipeline be" constructed promptly without further administrative or
judicial delay or impediment. “To accomplish this purpose it is the intent of
the Congress to exercise its constitutional powers lo the fullest extent in the
authorizations and directions herein made and in limiting judicial review of
the actions taken pursuant thereto.

(b) Isauance, adminlatratlon, and enforcement of rights-of-way, permit*,
lease*, and other authorizations

The Congress hereby authorizes and directs the Secretary of the Interior
and other appropriate’ Federal officers and agencies to isSue and take a
necessary action to administer and enforce rights-of-way, permits, leases,
and othér authorizations, that are necessary for or related to the construc-
tion, operation, and maintenance of the frans-Alaska oil pipeline system,
including roads and airstrips, as that system is generally described n the
Final Environmental Impact Statement” issued by the Department of the
Interior on March 20, 1972. The route of the pipeline may be modified by
the Secretary to provide during construction greater environmental protec-

tion.

(c) Applicability of statutes governing rights-of-way for pipelines through Federal
lands; other statutory terms and conditions; walver of procedural
requirements; supereedure of administrative
authorizations for construction

Rights-of-way, permits, leases, and other authorizations issued pursuant
to this chapter by the Secretary shall be subject to the provisions of section
185 of Title 30,"as amended by Pub.L. 93-153, ﬁsxc_ept_the provisions of
subsections (10(1?], (k?: o), iw)%_), and (x)); all authorizations Issued by the
Secretary and other Federal officers and agencies pursuant to this chapter
shall inClude the terms and conditions; required, and may include the terms
and conditions permitted, by the provisions of law that would otherwise be
applicable if this chapter had not been enacted, and they may waive any .
procedural requirements of law or regulation which they deem’ desirable to
waive in order to accomplish the purposes of this chapter. The direction
contained in subsection (|s? of this 'section shall supersede the provisions of
any law or regulation; relating to an administrative determination_ as_to
whether the authorizations for"construction of the trans-Alaska oil pipeline
shall be issued.

(d) National Environmental Policy Act of 1969 by-passed; Issuance of
authorizations for construction and operation not to be subject to
judicial review; time limits on charges of Invalidity or
unconstitutionally, jurisdiction; hearings; review

_ The actions taken pursuant to_ this chapter which relate to the construc-
tion and completion of the pipeling system, and to the applications filed in
connection therewith necessary to the pipeline’s operation at full capacity, &
described in_the Final Environmental Impact Statement of the Departrnent
of the Interior, shall be taken Wlthé)élﬁt urther action under the National



1% 34-

rnsivc
'teresi
vlaskz
Ve or
ent of
in the
icw of

iterior
ke all
leases,
istruc-
ystern,
in the
of the
led by
irotec-

sedaril

irsuant
section
ions of
by the
‘hapter
: terms
wise be
ive any
-able to
treetion
iions of
i as to
pipeline

e of
D

Jnstre-
filed in
adfy, s
arunent
sadonal

Ch. 34 TRANS-ALLASKA PIPKIINK 43 § 1652

Environmental Policy Ad nf 1469 [42 U.S.C.A " 4121 cl seq | and the
adions of the federal officers concerning the issuance of the necessary
righls-of-way. permits, leases, and other authorizations for construction and
initial operation al full capacity of said pipeline system shall not he subject
lo judicial review under any law except that claims alleging ihe invalidity of
this section may bhe brought within sixty days following November Ifi. 1973,
and claims alleging that an action will deny riglus under the Consiiiulion of
the Uniled Slates, or (hat the action is beyond ihe scope of authority
conferred by this chapter, may be brought within sixty days following Ihe
dale of such action A claim shall be barred unless a complaint is filed
within the time specified Any such complaint shall be filed in a United
States district court, and such court shall have exclusive jurisdiction to
determine such proceeding in accordance with the procedures hcreinaf.cr
provided, and no other court of the United States, of any Stale, territory, or
possession of the United Slates, or of the District of Columbia, shall have
jurisdiction of any such claim whether in a proceeding instituted prior lo or
on or after November 16, 1973. Such court shall not have jurisdiction lo
gra.it any injunctive relief against the issuance of any right-of-way, permit,
lease, or other authorization pursuant to this section except in conjunction
with a final judgment entered in a case involving a claim filed pursuant to
this section. Any review of an interlocutory or final judgment, decree, or
order of such district court may be had only upon direct appeal to the
Supreme Court of the United States.

(e) Amendment or modification of rights-of-way, permits, leases,
or other authorizations

The Secretary of the Interior and the other Federal officers and agencies
are authorized at any time when necessary to protect the public interest,
pursuant to the authority of this section and in accordance with its
provisions, to amend or modify any right-of-way, permit, lease, or other
authorization issued under this chapter.

Pub.L. 93-153 Title II, § 203, Nov. 16 1973 87 Slat. 584; Pub.L. 98-620. Title
IV. § 402(46), Nov. 8 1984, 98 Slat. 3360.)

Historical Note
References in Text. The National Envi- had to be cxpcdilcd in every way by such

ronmemal Policy Act of 1969. referred to in
subsec. (d). is Pub.L. 91-190. Jan. 1. 1970. 83
Stal. 852. as amended, which is classified
generally lo chapter 55 (section 4321 el seq.)
of Title 42, The Public Health and Welfare.
For complete classification of this Act to ihe
Code, see Short Title note set oui under
section 4321 ofTitle 42 and Tables volume.

1984 Amendment. Subsec. (d). Pub.L.
98-620 struck out provision that any such
proceeding had lo be assigned for hearing al
the earliest possible dale, had to lake prece-
rience over all other matters pending on the
docket of ihe district court al that lime, and

court,

Effective Date of 1984 Amendment.
Amendment by Pub.L. 98-620 not to apply
lo cases pending on Nov. 8 1984, »cc section
403 of Pub.l.. 98-620. set oui as a nme endcr
section 1657 of Title 28, Judiciary and J.idi-
cja| Procedure.

Legislative History. For legislative history
an(* purpose of Pub.L. 93-153. see 1973 U.S
Code Cong, and Adm.News. p 2417. Sec.
also, Pub.L. 98-620. 1984 L'S Code Cong
and Adm. News, p 5708.

Cross References

Roads and airports, sec section 1655 of this title.
507



43 § 1652 PUBLIC LANDS Ck. 34

Short supi)ly controls, domestically prodaced crude oil. see section 2406 of the Appendix to
Title 50. War and National Defense

Federal Practice and Procedure

Relationship to lower federal court jurisdiction, see Wnght. Miller A Cooper. Jurisdiction 2d
{ 3526.

West's Federal Forms
Preliminary injunctions and temporary restraining orders, matters pertaining lo. see § 5271 et

set).
Supreme Court jurisdiction on appeal, see } 121 et seq

West's Federal Practice Manual

Rights-of-way, see § 5449.

Notes of Decisions

1 Purpose litigation that would delar construction of the

The intent of this.section which vests a- pipeline. Alveska Pipelii.e Service Co. v.
elusive jurisdiction over certain disputes m U.S., 1980. 624 F.2d 1005, 224 Ct.Cl. 240.
the United States district courts was to bant

§ 1653. Liability for demeges
(@) Activities along or In vicinity of pipeline right-of-way; strict liability; limitation

on liability; subrogation; emergency subsistence and other aid; ekxemption

for"SJart* of Alaska

Sl)_ Except when the holder of the pipeline rlgh_t-of-wax granted pursuant
to this chapter can prove that damages in connection with or resulting from
activities along or in the vicinity of the proposed trans-Alaskan pipeline
right-of-way Were caused by an” act of war or netqllgence of the United
States, othér government enfity, or. the damaged party, such holder shall be .
strlctl¥ liable "to all damaged parties, public or private, without regard to o
fault Tor such damages, and without regard to ownershli) of any arfected :
lands, structures, fish, wildlife, or biotic or other natural resources relied e
upon by Alaska Natives, Native organizations, or others for subsistence or }
economic purposes. _Claims for such injury or damages may be determined |
by arbitration or judicial proceedings. -J

ég) Liabilitfy under paragraph (1) of this subsection shall be limited.to 1
S$.50,000,000 for any one incident, and the holders of the right-of-way-or *
permit shall be liable for any claim allowed in proportion to their ownership -
Interest in the right-of-way or permit. Liability of such holders for damages ]
in excess of 50,000,000 shall be in accord with ordinary rules of negligence.

(3) In any case where liability without fault is imposed pursuant to this
subsection and the damages involved were caused by the negligence of.a
third party, the rules of subrogation shall apply in acCordance with the law
of the jurisdiction where the damage occurred. A

(4I) Upon order of the Secretary, the holder of a right-of-way or permit
shall' provide emergency suljsistence and other aid to an affected Alaska
Native, Native organization,” or ocher person pending expeditious filing of;
and determination of, a claim unders(ggls subsection. A
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du in (5)  Where the State of Alaska is the holder of a right-of-way or permit
under this chapter, the Stale shall not be subject to the provisions of this
subsection, but the holder of the permit or right-of-way for the trans-Alaska
ion pipeline shall be subject to this subsection with respect to facilities con-
structed or activities conducted under rights-of-way or permits issued to the
State to the extent that such holder engages in the construction, operation,
maintenance, and termination of facilities, or in other activities under
rights-of-way or permits issued to the State.

mf7l et
(b) Control and removal o( pollutants at expense of right-of-way holder
If any area within or without the right-of-way or permit area granted
under this chapter is polluted by any activities conducted by or on behalf or
th-; holder to whom such right-of-way or permit was granted, and such
pollution damages or threatens to damage aquatic life, wildlife, or public or
private property, the control and total removal of the pollutant shall be at
>ofihe the expense of such holder, including any administrative and other costs
V. incurred by the Secretary or any other Federal officer or agency. Upon
1. 240, failure of such holder to adequately control and remove such pollutant, the
Secretary, in cooperation with other Federal, State, or locai agencies, or in
cooperation with such holder, or both, shall have the right to accomplish
the control and removal at the expense of such holder.
tation (c). Discharges of oil Irom vesrels loaded at terminal facilitiesi of pipeline* strict
ion liability; limitation on liability; apportion'rilehT'd7Tabllltyr"est'ablishment and
operation of Trans-Alaska Pipeline Liability Fund
rsuant (1) Notwithstanding the provisions of any other law, if oil tha! has been
J from transported through the trans-Alaska pipeline is loaded on a vessel at the
ipeline terminal facilities of the pipeline, the owner and operator of the vessel
Uni'.ed (jointly and severally) and the Trans-Alaska Pipeline Liability Fund estab-
nrJbe lished by this subsection, shall be strictly liable without regard to fault in
ard to accordance with the provisions of this subsection for all damages, including
ffected clean-un costs, sustained by any person or entity, public or private, includ-
relied ing residents of Canada, as the result of discharges of oil from such vessel.
’r?rsiengdr (2) Strict liability shall not be imposed under this subsection if the owner
or operator of the vessel, or the Fund, can prove that the damages were
. caused by an act of war or by the negligence of the United States or other
ited to governmental agency. Strict liability shall not be imposed under this
Way o subsection with respect to the claim of a damaged party if the owner or
ncrship operator of the vessel, or the Fund, can prove that the damage was caused
I'{S:r?(:%s by the negligence of such party.
t0 this (3) Strict liability for all claims arising out of any one incident shall not
ce of a exceed 5100,000,000. The owner and operator of the vessel shall be jointly
the law and severally liable for the first 514,000,000 of such claims that are allowed.
Financial responsibility for 514,000,000 shall be demonstrated in accordance
_ with the provisions of section 1321(p) ofTitle 33 before the oil is loaded.
permit The Fund shall be liable for the balance of the claims that are allowed up to
Alaska 5100,000,000. If the total claims allowed exceed 5100,000,000. they shall be
iling of, reduced proportionately. The unpaid portion of any claim may be asserted

and adjudicated undei other applicable Federal or state law.
509



43 § 1653 PUBLIC LANDS a. 34

(4) The Trans-Alaska Pipeline Liability Fund is hereby established as #
non-profit corporate entity that may sue and be sued in its own name. The
Fund shall be administered by the holders of the trans-Alaska pipeline
right-of-way under regulations prescribed by the Secretary. The Fund shall
be subject to an annual audit by the Comptroller General, and a copy of the
audit shall be submitted to the Congress.

(5) The operator of the pipeline shall collect from the owner of the oil at
the time it is loaded on the vessel a fee of five cents per barrel. The
collection shall cease when $100,000,000 has been accumulated in the Fund,
and it shall be resumed when the accumulation in the Fund falls below

$100,000,000.

(6) The collections under paragraph (5) shall be delivered to the Fund.
Costs of administration shall be paid from the money paid to the Fund, and
all sums not needed for administration and the satisfaction of claims shall be
invested prudently in income-producing securities approved by the Secre-
tary. Income from such securities shall be added to the principal of the
Fund.

(7) The provisions of this subsection shall apply only to vessels engaged
in transportation between the terminal facilities of the pipeline and ports
under the jurisdiction of the United States. Strict liability under this
subsection shall ceas; when the oil has first been brought ashore at a port
under the jurisdiction of the United States.

(8) In any case where liability without regard to fault is imposed pursuant
to this subsection and the damages involved were caused by the unseaworth-
iness of the vessel or by negligence, the owner and operator of the vessel,
and the Fund, as the case may be shah be subrogated under applicable State
and Federal laws to the rights under said laws of any person entitled to
recovery hereunder. If any subrogee brings an action based on unseaworth-
iness of the vessel or negligence of its owner or operator, it may recover,
from any affiliate of the owner or operator, if the respective owner or
operator fails to satisfy any claim by the subrogee allowed under this
paragraph. -

(9) This subsection shall not be interpreted to preempt the field of strict
liability or to preclude any State from imposing additional requirements.

(10) If the Fund is unable to satisfy a claim asserted and finally detg--
mined under this subsection, the Fund may borrow the money needed to
satisfy the claim from any commercial credit source, at the lowest available
rate of interest, subject to approval of the Secretary. 'm

(11) For purposes of this subsection only, the term “affiliate” includes-"

(A) Any person owned or effectively controlled by the vessel owner
or operator; or

(B Any person that effectively controls or has the power effectively

to control the vessel owner or operator by— p

(i) stock interest, or 0

(i) representation on a board of directors or similar body.

(ii) contract or other agreement with other stockholders,-*

510 px
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Ch. 34 TRANS-ALASKA PIPELINE

(iv) otherwise; or

43 81653
Note 4

(O Any person which is under common ownership or control with

the vessel owner or operator.
(12) The term "person” means an

individual, a corporation, a partner-

ship. an association, a joint-stock company, a business trust, or an unincor-

porated organization.
(Pub.L. 93-153, Title Il. § 204. Nov. 16,

1973. 87 Stat. 586.)

Historical Note

Delegation of Functions. _Functions of the
President under section 132I\(}3KI1 tcwzt) of
Title 33, Navigation and Navigable Waters
as Incorporated by reference in subsec. (CX3)
of this section, re atln(rq to the demonstration
of financial responsibility for vessels carrY_lng
ail ‘ioaded from the Trans-Alaska pipeline
delegated to the Secretary of the Department

in which the Coast Guard is operat z?;% e
Ea.Ord. No. 12418 §4. May 5. 1483 48
F.R. 20891 set out as a note” under section
1221 or Title 33.

Legislative HistorY_. For legislative histo
and purpose of Pub.L. 93-153" see 1973 US.
Code Cong, and Adm.News, p 2417.

West's Federal Practice Manual

Rights-of-way, see § 5449,

Code of Federal Regulations

fund, see 43 CFR 29.1¢

LiabilitY see & Lel seq
Ol pollution, financial responsibility, see 33 CFR 13L.1et seq.

Library References

Health and environment «=25.S(3g.
CJ.S. Health and Environment 8891 et
seq. 106 et seq., 129 el seq.

Notes of Decisions

Claims within section 1
Strict_liability
Generally 2
Construction accidents
Pollution clean-jp 4

L Claims within section _
This section was intended to deal with
environmental risks of the plﬁ)ell_n(-_) but did
noi cover ordinary personal Injury and
wrongful death claims unconnected with an
environmental injury, in view of fact thaf,
although literal interpretation indicated con-
trary result, overwhelming evidence of IE?IS|a-
tive"history indicated that chapter wes infend-
ed to deal with environmental accidents rath-
er than ordinary torts.  Heppner v. Alyeska
'F:’lggllggg Servicé Co., C.AAlaska 1981, 665

2. Strict liability—Generally _
Provisions of this cha?ter were designed, to

establish the permit holders of the pipeling

nght-of-way as strictly liable for a broad

51

range or damage to the land. fish, wildlife,
air,”water, and the subsistence lifetyle of the
Alaskan_Native. ~Jordan v, Amerada Hes
Corp., D.CAlaska 1979. 479 F.Supp. 573

3. Construction accidents _

This section was intended to render permit
holders strictly liable for environmental harm,
but was not intended to hold permit holders
strictly liable for all damage of any kind Ihai
occurfed "in- connection “with" or "in the
vicinity of the proposed trans-Alaska pipeline
rlglht_-of-wafy, and, hence, was noi a basis for
holding defendiant oil companies strictly liable
i, action arising from injurie. allegedly sus-
tained In an automobile” accident” that oc-
curred in vicinity of Alaska pipeline or in
wrongful death action arising as a reuli of a
construction accident in “Alaska pipeline
nght-of-way. Jordan_v. Amerada Hes
Corp.. D.CAAlaska 1979, 479 F.Supp. 573

4, - Pollution clean-u

This chapter barred pipeline serwee compa-
ny from recovering from the United State for
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Not™ 4

the com or cleaning up oil discharged from  operator of the facility that cau>cd pollution
the pipeline into navigable waters due lo the  may recover its cleanup costs from the United
fault of a party: this chapter made the pllpe- States if Ihe oil discharged was caused b?/ a
line company absolutely fiable for any pollu-  third parly and did not” involve any faulf of
tion result_mg from opéraucn of the ‘pipeline  the owner"or operator. Atl%eska Pipeline Ser-
and prevailed over the a rlier enacted Water  vice Co. v. US. 1981 649 F.2d 831 227
Pollution Control Act, section 1321(i)(I) of CL.Cl 297. cemorari denied 102 S.Ct. 505,

Title 33 which provides that the owner or 454 US 964. 70 LEd.2d 380

§ 1654. Antitrust laws

The grant of a right-of-way, permit, lease, or other authorization pursuant
to this chapter shall grant no immunity from the operation of the Federal
anti-trust laws.
(Pub.L. 93-153, Title Il, § 205. Nov. 16, 1973, 87 Stat. 588.)

Historical Note

References in Text. The Federal antitrust Legislative History. For legislative histo
laws, referred to in text, are classified general- ,nd purpose of Puo.L. 93-153, see 1973 US.
Ieﬂo chacpter I (?ect on let seq) ofTitle 15 code Cong, and Adm.Ncws, p. 2417.

ommerce and Trade

§ 1655. R0AS and airports

A right-of-way, permit, lease, or other authorization granted under
section 1652(b) of this title for a road or airstrip as a related facility of the
trans-Alaska pipeline may provide for the construction of a public road or
airstrip.

(Pub.L. 93-153, Title Il, § 206, Nov. 16, 1973. 87 Stat. 588.)

Historical Note

Legislative Histor{. For legislative histogy
and purpose of Tub.L. 93-153; see 1973 U.S.
Code Ceng, and Adm.Ncws, p. 2417.
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Sec. 09.40.310. Third party cluiniH. If the property taken is
claimed hy any person other than the defendant, and that person
makes un affidavit of title to the property or the right to the possession
of it, stating the grounds of the title or right, and serves it upon the
peuce officer taking the properti while the property is still in the peace
officer's custody, the peace officer may release the property unless the
plaintiff, on demand of the officer, indemnifies the peace officer against
the third party claim by a written undertaking approved by the clerk
ofcourt and executed by sufficient sureties. (§ 24.06 ch 101 SLA 1962)

NOTES TO DECISIONS

Stated in First Nut'l Hank v. Xawodnalé

%uzod (125 551)%1%).1976 (File Nn. 4188),
Chapter 43. Arbitration.
Article

L Uniform Arbitration Act (58 09.48.010 —09.43.180%
2. Arbitration of Small Claims (88 09.43.190 — 09.43.220)

Article 1. Uniform Arbitration Act.

Section Section

10. Arbitration agreements valid; appli-  100. Fees and expenses of arbitration
cation of article 110 Confirmation of an award

20. Proceedings to compel or stay arbi- 120, Vacating an award

tration _ 130. Modification or correction of award
30.  Appointment of arbitrators by court
40. Majority action by arbitrators

bg court
140. Ju qment or decree on award

50. Hearing 150. Applications to court
60. Re,?resentatlon by attorney . 160. Appeals .

0. Witnesses, subpoenas, depositions 170. Court, jurisdiction
0 Award 180. Short fitle

90. Modification of award by arbitrators

_Cross references. —For court rule pro-
vision on arbitration and award as an
affirmative defense, see Civ. R. 8(c).

NOTES TO DECISIONS

Public policy in Alaska favors arbi- And is demonstrated by adoption of
tration as a means_ of resolving dlisute_s this article. —Alaska's strong puhlic Pol-
without ~ court  interference. rctic icy in favor of arbitration is demonstrated
Caontractors v. State Sug. Ct. O(P' No. 1420 by the adoption of this article. Modern
(File Nos. 2595, 2657), 564 P.2d 30 (1977), Constr., Inc. v. Barce, Inc., Sup. Ct, O{). No.
alTd on other grounds. Sup. Ct. Op. NO. 137K (File No. 3060), 556 P.2d 528 (1976).
1557, 573 P.2d 1385 (1978).

~
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09.43 art. 1

Freedom to contract for arbitration
terms. . — In the absence of statutory
restrictions, parties are free lo contract for

Collateral references. — 5 Am. <lur,
2d, Arbitration and_Award, § 1et seq.

6 C.J.S., Arbitration, < 1et seq.

Resolving real estate disputes. through
arbitration, 27 Ant. Jur. Trials, pp.
G21-678

\/_alid_ity of state stnlulory provisions for
arbitration uf labor disputes, as uqumsl
the objection of delegation of legislative

power without setting up adequate stan-

dards lo guide the udministra.’vc agency,
9AIR287L. _

Quotient arbitration uward orappraisal.
20 ALR2d 958

Matters arbitrable under arbitration
provisions of collective labor contract, 24
ALR2d 752.

Equity jurisdiction_ to determine valu-
ation, where arbitration or appraisal has
failed, under long-term lease Prowdmg for
apPralsaI of prémises and fixing rental
vulue at stated intervals, 26 ALR2d 744.

Arbitrator’s viewing or visiting prem-

ises_or property alone™as misconduct 1us-
tifying vacation ofaward, 27 ALR2d 1160.

aches or statute of limitations as bar to
zir1bz|5tratlon under agreement, 37 ALR2d

Arbitration provisions of employment

contract providing for severance or
dismissal Pay, 40 / 1052,
Contract providing that it is governed

by or subject to rules or regulations of a
particular trade, business, or association
as mcorforatlng agreement to arbitrate,
41 ALR2d 872.

Validity and _effect of arbitration
agreement  provision thut, upon one
party’s failure to appoint arbitrator,
controversy may be determined b¥
arbitrator “appointed bv other party, 4
ALR2d 1346. . _

Arbitrator's consultation with outsider

or outsiders as misconduct 1ust2|fy|ng vaca-

tion of award, 47 ALR2d 1362." =
Effect of vacancy through resignation,
withdrawal, or death of one of multiple
arbitrators on authority of remammg
S(r)%ltrators to render award, 49 ALR2

Constitutionality of arbitration stat-

utes, 55 ALR2d 432.

Death of party to arbitration agreement
before award as revocation or termination
of submission, 65 ALR2d 754.

Alaska Statutes

09.43 art. 1

the terms of arbitration they desire. Board
uf Kduc. v. EWI% Sulg). Ct, OR' No. 2018
(File No. 4253), 609 P.2d 10 (1980).

Arbitration of disputes within close cor-
poration, 61 ALR2d 643. _
_Construction and application of provi-
sions  of fgeneral _arbitration  statutes
excluding from their operation contracts
11()3r3éabor or personal services, 64 ALR2d

Disqualification of arbitrator by court or
slay of arbitration proceedings” prior to
award, on ground of interest, bias, preju-
dice, collusion, or fraud of arbitrators, 65
ALR2d 755, " _

Power of president ofcorporation to com-
mence or_to cargy on_arbitration pro-
ceedings, 65 ALR2d 1321. N
_Power of arbitrators to award injunc-
tion, 70 ALR2d 1055. N

Dissolved corporation's power to partici-
[ﬁtZel in arbitration proceedings, 71 ALR2d

Agreement  to. arbitrate  future
controversies as binding on infants, 78
ALR2d 1292.

Covenant in lease lo arbitrate, or to sub-
mit to appraisal, as running with the
g}%azlsehold 50 as to bind assignee, 81 ALR2d

Necessity that arbitrators, in making
awards, make specific or detailed findings
of fact or conclusions of law, 82 ALRZd

Time for |mé3eachmg arbitration award,
85 ALR2d 779.

Claim of fraud in inducement of contract
as subject to compulsory arbitration clause
contained in contract, *al ALR2d 936.

Appealability of order or decree com-
Belllanor refusing to compel arbitration,

4 ALR2d 1071,

Discovery in aid of arbitration pro-
ceedings, 98 ALR2d 1247. o

Enforcement of contractual arbitration
clause as affected by expiration of contract
%l(())gr to demand for arbitration, 5 ALR3d

Confirming or setting aside award:
appealability ofjud?_ment confirming_or
%%Stmg aside arbitralion award, 7 ALR3d
_Availability and scope of declaratory
Jud%_ment actions in determl_nln? rights of
parties, or powers und exercise thereof by
arbitrators, under arbitration agreements,
12 ALR3d bod.
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§ 09.43.010

Validity and effect, and remedy in
respect, of contractual stipulation to sub-
mit disputes to arbitration in another
jurisdiction, 12 ALR3d 892. N

Validity nnd construction of provision
forarbitration ofdisp'ites as to alimony or
support payments, or child visitation or
custody matters, 18 ALR3d 1264, _

Municipal corporation’s power to submit
to arbitration, 20 ALR3d 569. N

Validity and enforceability of provision
for bin mg\ arbitration, “and” wuiver
thereof, 24 ALR3d 1325. _

Necessity and oufficiency of notice of
and hearing in _proceédings = before
appraisers and arbitrators appointed *o
determine amount of loss, 25 ALR3d 680.

Delay in asserting contractual right to
arbitration as_precluding enforcement
thereof, 25 ALR3d 1171.

_Waiver, or estoppel to assert, substan-
tive right or right to arbitrate us question
for codrt or arbitrator, 26 ALR3d 604.

Breach or repudiation of collective labor
contract as subject lo, or as aiTecting right
to enforce, arbitration provision ~in
contract, 29 ALR3d 688.

Breach or repudiation of contract as
affecting right_to enforce_ arbitration
clause therein, 32 ALR3d 377. _

Participation_in arbitration, Proqe_edmgs
as waiver of objections to arbitrability, 33
ALR3d 1242. ~

Power of arbitrator to correct, or power
of court to correct or resubmit, nonlabor
award because of incompleteness or failure
to pass on all matters submitted, 36
ALR3d 939.

SeLting _ aside arbitration award on
%round ofinterest or bias of arbitrators, 56
LR3d 697.

Construction and effect of contractual or
statutory _Provlsmns fixing time within
which arbitration award must be made, 56
ALR3d 815. _ o

Liability of parties to arbitration for
costs, fees, and expenses, 57 ALR3d 633.

Privileged nature of communications

Code of Civil Procedure

§ 09.43.010

made in course of grievance or arbjtration
procedure provided for by collective bar-
gaining agreement, 60 ALR3d 1041,
Staté court's power to consolidate arbi-
tration proceedings, 64 ALR3d 528.
Validity nnd construction of statutes or
ordinancés providing for arbitration of
labor dlséputes involving public employees.
68 ALR3d 885. o .
Demand for or submission to arbitration
as affecting enforcement of mechanics'
lien, 73 ALR3d 1042. _
Filing of mechanics' lien or proceeding
for .its ‘enforcement as affecting right to
arbitration, 73 ALR3d 1066. = . _
Refusal of arbitrators to receive evi-
dence. or to permit briefs or arguments, on
particular issues as grounds for relief from
award, 75 ALR3d 132. _
Admissibility ofaffidavit or testimony of
arbitrator to impeach or explain award; 80
ALR3d 155

Modern status of rules respecting con-
currence of all arbitrators ns condition of
binding award under private agreement
not sg_emfymg unanimity, 83 ALR3d 996.

Arbitration _of medical malpractice
claims, 84 ALR3d 375. N

Arbitrator’s power to award punitive
dama(t;es, 83 ALR3d 1037. _

Statute of limitations as bar to arbi-
tration under agreement, 94 ALR3d 533,

Conflict of laws as to validity and effect
ofarbitration provision in contract for pur-
chase or sale of %oods, products, or ser-
vices, 95 ALR3d 1145. = )

Defendants participation in action as
waiver of right to arbitration of dispute
involved therein, 98 ALR3d 767,

Appealability of state court's order or
decree compelling or refusing to compel
arbitration, 6 ALR4th 652.

Claim of fraud in inducement of contract
as subject to compulsory arbitration clause
contained in contract, 11 ALR4th 774.

Validity of statute or rule prowdmc}; for
arbitration of fee disputes between attor-
neys and their clients. 17 ALR4th 993.

Sec. 09.43.010. Arbitration agreements valid; application of
article. A written agreement to submit an existing controversy to
arbitration or a provision in a written contract to submit to arbitration
a subsequent controversy between the parties is valid, enforceable and
irrevocable, except upon grounds which exist at law or in equity for the
revocation of a contract. However, AS 09.43.010 — 09.43.180 do not
apply to a labor-management contract unless they are incorporated
into the contract by reference or their application is provided for by
statute. (8 1ch 232 SLA 1968; am § 3 ch 113 SLA 1972)
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Cross references. — For arbitration Le?islative histo% reports. — For
agreements under Public Employment  reporf on ch. 232, SLA 19 SfHU 212 am
elations Act, see AS 23.40.200(0. FCC), see 1968 House Journal, p. 801.

NOTES TO DECISIONS

Section applicable to option  to Cited in Harold’s Trucking v. Kelsev
arbitrate. — An option to arbitrate in n SUé). Ct. Oé). No. 1739 ﬁFlIe NO. 36951 584
written contract is a provision ina written  P.2d 1128 (1978); Alaska State Hous.
contract to submit a controversy tq arbi-  Auth. v, Itilev Pleas, Inc., Sup. Ct. Op. No.
tration and is thus_ literally within the 1765 (File,No. 3208). 586 P.2d 1244 (1978);
meaning of this section which states that  City of Fairbunks v. Rice, Sup. Ct. f NO.
such a provision is valid. Willis Flooring, 2354 (File No. 4951), 628 P.2d 565 ( 981%;
Inc. v. Howard S, Lease Constr. Co. Mnsden v. Universilv of Alaska, Sup. Ct.
Ass0es. SuB. Ct. Op. No. 2598 (File No. Oé). No. 2421 (File No. 5291), 633 P.2d
6736), 656 P.2d 1184 (1983). 1374 (1981).

Sec. 09.43.020. Proceedings to compel or stay arbitration, (a)
On application of a party showing an agreement described in AS
09.43.010, and the opposing party’s refusal to arbitrate, the court shall
order the parties to proceed with arbitration, but if the opposing party
denies the existence of the agreement to arbitrate, the court shall
proceed summarily to the determination of the issue and if the
agreement is found to exist shall order arbitration.

(b) On application, the court may stay an arbitration proceeding
commenced or threatened on a showing that there is no agreement to
arbitrate. The issue, when in substantial and bona fide dispute, shall
be immediately and summarily tried and the stay ordered if no
agreement is found to exist. If found for the opposing party, the court
shall order the parties to proceed to arbitration.

(c) Ifan issue subject to arbitration under the alleged agreement is
involved in an action or proceeding pending in a court having jurisdic-
tion to hear applications under (a) of this section, the application shall
be made in that court. Otherwise the application may be made in any
court of competentjurisdiction.

(d) An action or proceeding involving an issue subject to arbitration
shall be stayed ifan order forarbitration oran application for the order
has been made under this section or, if the issue is severable, the stay
may be with respect to the issue only.

(e) An order for arbitration may not be refused on the ground that
the claim in issue lacks merit or because a fault or ground for the
claims sought to be arbitrated has not been shown. (§ 1ch 232 SLA
1968)

NOTES TO DECISIONS

Arbitrability to be determined prior nn award and before the parties have sub-
to rendition 0f award. — This section jected themselves to the effort und expense
provides for court determination of the ofar?umg_the merits of the dispute to the
Issue of arbitrability prior to rendition of panel. University of Alaska v, Modern
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Constr.,_Inc.. Sup. Ct. Op. No. 1018 (File  Modern. Constr.,_Inc., Sup. Ct. Op. No.
No. 1977). 522 P.2d" 1132 11974). 1048 (File No. 1977). 522 P.2d 1132 1974).

Possibility of waiver or estoppel Applied in Anchorage Dally News InC.
where party f-ds to seek courf review v, Anchorage Times Publishing Co., Sup.
of the arb.irators’ decision on Ct Op No 393 (File No. 4986), 631 P.2d
arbltrabllltg until_after rendition of 500
award ee University of Aluskn v.

Sec. 09.43.030. Appointmentofarbitrators by court. Ifthe arbi-
tration agreement provides a method of appointment of arbitrators,
this method shall be followed. Ifno method ofappointment is provided,
or if the agreed method fails or for any reason cannot be followed, or
when before the hearing an arbitrator appointed fails or is unable to
actand a successor has not been appointed, the court on application of
a party shall appoint one or more arbitrators. An arbitrator so
appointed has all the powers of one specifically narr/d in the
agreement. (§ 1 ch 232 SLA 1968)

Sec. 09.43.040. Majority action by arbitrators. The powers ofthe
arbitrators may be exercised by a majority unless otherwise provided
by the agreement or by AS 09.43.010 — 09.43.180. (8 1 ch 232 SLA
1968)

Sec. 09.43.050. Hearing. Unless otherwise provided by the
agreement,

(1) the arbitrators shall set a time and place for the hearing and
cause notification to the parties to be served personally or by registered
mail not less than five days before the hearing; appearance at the
hearing waives the notice; the arbitrators may adjourn the hearing
from time to time as necessary and, on request ofa party and for good
cause or upon their own motion, may postpone the hearing to a time not
later than the date fixed by the agreement for making the award unless
the parties consent to a later date; the arbitrators may hear and deter-
mine the controversy upon the evidence produced notwithstanding the
failure of a properly notified party to appear;

(2) the parties are entitled to be heard, to present evidence material
to the controversy and to cross-examine witnesses appealing at the
hearing;

(3) the hearing shall be conducted by all the arbitrators but a major-
ity may determine any question and render a final award; if, during the
course of the hearing, an arbitrator for any reason ceases to act, the
remaining arbitrator or arbitrators appointed to act as neutrals shall
continue with the hearing and determination of the controversy. (§ 1
ch 232 SLA 1968)

Sec. 09.43.060. Representation by attorney. A party has the
right to be represented by an attorney at a proceeding or hearing under
this chapter. A waiver of the right before the proceeding or hearing is
ineffective. (§ 1ch 232 SLA 1968)
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Sec. 09.43.070. Witnesses, subpoenas, depositions, (a) The
arbitrators may cause to be issued subpoenas for the attendance of
witnesses and for tho production of books, records, documents and other
evidence, and have the power to administer oaths. Subpoenas shall be
served, and upon application to the court by a party or the arbitrators,
enforced in the manner provided by law for the service and
enforcement of subpoenas in a civil action.

(b) On application ofa party and for use as evidence, the arbitrators
may permit a deposition to be taken, in the manner and upon the terms
designated by the arbitrators, of a witness who cannot be subpoenaed
or is unable to attend the hearing.

(c) All provisions of law compelling a person under subpoena to
testify are applicable.

(d) Fees for attendance as a witness shall be the same as for a wit-
ness in the superior court. (S 1ch 232 SLA 1968)

Sec. 09.43.080. Award, (a) The award shall be in writing and
signed by the arbitrators joining in the award. The arbitrators shall
deliver a copy to each party personally or by registered mail, or as
provided in the agreement.

(b)  Anaward shall be made within the time fixed by the agreement
or, if not so fixed, within the time the court orders on application ofa
party. The parties may extend the time in writing either before or after
the expiration of the time. A party waives the objection that an award
was not made within the time required unless the party notifies the
arbitrators of the objection before the delivery of the award to that
party. (8 1 ch 232 SLA 1968)

NOTES TO DECISIONS

The law favors_arbitration with a award. University of Alaska v. Modern
minimum of court interference. Univer-  Constr,, Inc. SLEP. Ct. Op. No. 1048 (File
sity of Alaska v. Modern Constr., Inc. Sui). No. 1977), 522 P.2d 1132 (1974).

Ct. Op. No. 1048 (File No. 1977), 522 P.2d  Written findings and conclusions not
1132 (1974); Board of Educ. V. WI([)} Suzp. required. —The_Ianﬂuage In subsection
Ct. 08. No. 2048 (File No. 4253), 6 9 P.2d (a) does not _reg_mret e arbitrators to sub-
10 (1980). _ o mit written_ findings of fact or conclusions

Whenever possible an arbitration  of law. University of Alaska v. Modern
award rendered in the form required  Constr,, Inc., Sup. Ct. Op. No. 1048 (File
by this section is presumptively valid  No. 1977), 522 P.2d 1132 (1974).
and shall be upheld without inquiry into _ Authority to fashian remedies. —
the merit of the dispute. University of There is ample authority for the pror?osr
Alaska v. Modern Constr,, Inc., Sup. Ct. tion that arbitrators “generally have
Of‘ No. 1048 (File No. 1977). 522 P.2d  authority to fashion any rémedy necessary
1132 (1974). o to the résolution of the dispute. Board of
Subsection () sets out the minimum  Educ. v. EWIg Sug. Ct. Op. No. 2048 (File

609 P.2d 10 (1980)

requirements ns to the form of an  No. 4253) 980).

Sec. 09.43.090. Modification ofaward by arbitrators. On appli-
cation to the arbitrators by a party or, ifan application to the court by
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u party is pending under AS 09.43.110 — 09.43.130 on submission to
the arbitrators by the court under the conditions the court may order,
the arbitrators may modify or correct the award upon the grounds
stated in AS09.43.130(a)( 1) and (3), or for the purpose of clarifying the
award. An application to the arbitrators by a party shall be made
within 20 days after delivery of the award to the appiicant. Written
notice of the application shall be given promptly to the opposing perty,
stating that objections to the application must be served within 10 days
from the notice. A modified or corrected award is subject to the provi-
sions of AS 09.43.110 — 09.43.130. (§ 1 ch 232 SLA 1968)

NOTES TO DECISIONS

Superior court authorized to order University of Alaska v. Modern Constr.,
clarification. — This section clearly Inc.,Suzp. Cl. Op. No. 1048 (File No. 1977),
authorizes the superior court lo return nn - 522 P.2d 1132 (1974).
award to the arbitrators for clarification.

Sec. 09.43.100. Fees and expenses of arbitration. Unless
otherwise provided in the agreement to arbitrate, the arbitrators’
expenses and fees, together with other expenses, not including counsel
fees, incurred in the conduct of the arbitration, shall be paid as pro-
vided in the award. (8 1 ch 232 SLA 1968)

NOTES TO DECISIONS

Ordinarily attorney’s fees are_not the arbitration process. Harold’s Trucking
awarded where mattérs are submitted v. Kelseg, Sug. Ct. Op. No. 1739 (File No.
to arbitration. This is consistent with the ~ 3695), 584 P.2d 1128 (1978).
strong public Bollcy favoring arbitration, Award of attorney’s fees held
which would be seriously undercut if a proper. — See Harold’s Trucking V.
Barty_could obtain attorney's fees merely  Kelsev, Sup. Ct. Op. No. 1739 (File"No.

y filing a complaint as an initial step in  3695), 584 P.2d 1128 (1978).

Sec. 09.43.110. Confirmation ofan award. Upon application ofa
party, the court shall confirm an award unless within the time limits
imposed by AS 09.43.120 ar.d 09.43.130 grounds are urged for vacating
or modifying or correcting the award, in which case the court shall
qgo&e;ed as provided in AS 09.43.120 and 09.43.130. (8 1ch 232 SLA

NOTES TO DECISIONS

Applie

in- Willis Flooring, Inc. v. SU§J. Ct. Op. No. 2598 (File No. 6736), 656
Howard S. Lease Constr. Co. & Assocs., P.2d

1184 (19831
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Alaska Statutes

Sec. 09.43.120. Vacating an award, (a) On application ofa party,
the court shall vacate an award if

(1) the award was procured by fraud or other undue means;

(2) there was evident partiality by an arbitrator appointed as a neu-
tral or corruption in any of the arbitrators or misconduct prejudicing
the rights of a party;

(31the arbitrators exceeded their powers;

(4) the arbitrators refused to postpone the hearing upon sufficient
cause being shown for postponement or refused to hear evidenc . ate-
rial to the controversy or otherwise so conducted the hearing, contrary
to the provisions of AS 09.43.050. as to prejudice substantially the
rights of a party; or

(5) there was no arbitration agreement and the issue was not
adversely determined in proceedings under AS 09.43.020 and the party
did not participate in the arbitration hearing without raising the objec-
tion.

(b) The fact that the reliefis such that it could not or would not be
granted by a court of law or equity is not ground for vacating or
refusing to confirm the award.

(c) An application under this section shall be made within 90 days
after delivery of a copy of the award to the applicant. However, if the
application is predicated upon corruption, fraud or other undue means
by either the opposing party or an arbitrator, it shall be made within
90 days after the grounds are known or should have been known.

(d) In vacating the award on grounds other than those stated in
(@)(5) of this section the court may order a rehearing btfore new
arbitrators chosen as provided in the agreement, or in the absence of
a provision in the agreement, by the court in accordance with AS
09.43.030, or, ifthe award is vacated on grounds set out in (a)(3) or (4)
of this section, the court may order a rehearing before the arbitrators
who made the award or their successors appointed in accordance with
AS 09.43.030. The time within which the agreement requires the
award to be made is applicable to the rehearing and commences from
the date of the order.

(e) Ifthe application to vacate is denied and no motion to modify or
correct the award is pending, the court shall confirm the award. (8 1
ch 232 SLA 1968)

NOTES TO DECISIONS

This section and AS 09.43.130 define
the suft])erlor court's power to review
and either vacate or modify an arbitration
award. Alaska State Hous. Auth. v, Riley
Pleas, inc.. uzp Ct. Op. No. 1765 iFile No.
32081, 586 P.2d 1244 (1978).

except on questions of arbitrability.
Alas Stale Hous. Auth. v. Riley Pleas,

Sup. Ct. Op. No. 1765 (File No. 32081,
586 P.2d 1244 (1978).

No review for gross errors. — The
“fraud or other undile means" standard of

An arbitrator’s mlsconstructlon ofa
contract is not open to judicial review.

this section does not authorize review for
gross errors. Alaska State Hous. Auth. v.
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Riley Pleas, Inc. Sug. Ct. Op, No. 1765
(File No. 3208), 586 P.2d 1211 (1978).

There is a “substantial dilTerence be-
tween procurement of an award by fraud
or other undue means and un award in
which the arbitrators have allegedly made
large mistakes.. The former inStances
connote affirmative wrongdomg by a party
to the arbitration and often” by an
arbitrator; gross error carries no”such
connotation.” Moreover, fraud or undue
means in the procurement of an award
does not require a review on the merits of
the controversy; a review for gross errors is
areview on the merits. Alaska State Hous.
Auth. v, Riley Pleas, Inc., Sup. Ct. Of' No.
1765TFile Mo. 3208), 586 P.2d 1244 (1978).

Proceedln?s_ not reviewable for evi-
dentiary sufficiency. — Since arbi-
tration proceedings are not required by
statute or by the rules of the Americai
Arbitration, Association, to be conducted on
the record, it is not tpps_3|ble to review them
for evidentiary sufficiency. Alaska State
Hous. Auth. v. Riley Plegs. Inc., Sup. Ct.
Og. No. 1765 (File” No. 3208), 586 P.2d
1244 (1978). _ _

This article evinces a strong public
p‘ollc¥ in favor of arbitration. Univer-
sity of Alaska v. Modern Constr., Inc., Sup.
Ct. Op. No. 1048 (File No. 1977), 522 P.2d
1132 (1974). _

The power of arbitrators are
confined to those conferred upon them
b}/ the arbitration agreement, subject,
ofcourse, to further limitations imposed by
the law of the jurisdiction. University of
Alaska v. Modern Constr., Inc., Sup.” Ct.
O{J. No. 1048 (File No. 1977), 522 P.2d
1132 (1974).

Aparticular claim may be arbitrable
although it is not so _designated by
“clear and unequivocal” contract lan-
guage. University of Alaska v. Modern

onstr.,_Inc SL#). Ct. Of‘ No. 1048 (File
No, 1977), 522 P.2d 113 $1974).

Ambiguc 3 contract term$ may be
construed in favor of arbitralbility
where such construction_is not obviously
contrary to the parlies’ intent, especially
where the party contesting arbitrability
drafted the confract. University of Alaska
v. Modern Constr., Inc. Suzp. l, O[). No.
1048 (File No. 19771,522 P.2d 1132(1974).

Claim not arbitrable. — Where the
parties have clearly agreed. to arbitrate
onlx those "disputes arising in connection
with this contract” a particular clujin is
not arbitrable if it is nowhere mentioned
in the contract. University of Alaska v.
Modern. Constr.,_Inc., Sup. Ct. Op. No.
1048 (File No. 1977), 522 P.2d 1132 F1974).

Code of Civil Pkoceduke

§ 09.43.120

The question of whether the
arbitrator exceeded his power in
orderin monetalrzy damages can be
appealed. Board of Educ. v. EWIg Sug. Ct.
(1%8350. 2048 (File No. 4253), 609 P.2d 10

Question on review. — When un
award is attacked under this article on the

rounds that the arbitrators excee’nd

eir powers through erronequs interpo-
lation of the contraCt, the reviewing court
should determine whether the con-
struction of the contract made hy the
arbitrators is a reasonably possible one
that can seriously be made”in the context
in which the coritract was made, Univer-
sﬂy of Alaska v. Modern Constr., Inc., Sug.
Ct! Op. No. 1048 (File No. 1977), 522 P.2d
1132 (1974); Anchorage Medical & Sur%l-
cal Clinic v, James Sug. Ct. Op. No. 1333
(File No. 2780), 555 P.2d 1320 (1976).

Stated affirmatively, if all fair and rea-
sonable minds would agree that the con-
struction of the contract made by the
arbitrators, was not possible under a fair
interpretation of the contract, then the
court would be bound to vacate or refuse to
confirm the award. University of Alaska v.
Modern. Constr.,_Inc., Sup. Ct. Op. No.
1048 (File No. 19_77?, 522 P.2d 1132@974);
Anchorage Medical & Surgical Clinic V.
James, Sup. Ct. Of‘ No. 1333 (File No.
2780), 555 P.2d 1320 (1976).

Arbitrators’ interpretation entitled
to significant weight. — The arbitrators’
interpretation of what is_submitted to
them is entitled to significant weight.
Anchorage Medical & ur%lcal Clinic v.
James, Sup. Ct. 020. No. 1333 (File No.
2780), 555 P.2d 1320 (1976).

Arbitrators Penerally need . not
follow applicable law when deciding
issues. — The general rule in both statu-
tory and common-law arbitration is that
arbitrators need not follow otherwise
applicable law when demdm? issues
properly before them, unless they are
the terms_of the

commanded to dr so b
University  of

arbitration agreemen¥.
Alaska v. Modern Constr,, Inc., Sup. Ct.
O{J. No. 1048 (File No. 1977), 522 P.2d
1132 (1974); Anchorage Medicul & SUI’%I-
cal Clinic v. James, Sup. Ct. Op. No. 1333
(File No. 2780), 555 P.2d 1320 (1976).

Authority to fashion remedies. —
There is ample authority for the pr0ﬁ03|-
tion that arbitrators ~generally have
authority to fashion any rémedy necessary
to the résolution of the dispute. Board of
Educ. v. EWIg Sug. Ct. Op. No. 20-18 (File
No. 4253), 609 P.2d 10 (1980i.
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S 09.43.130

the arbitration_hearing. Alaska Stale
Hous. Auth. v. Riley Pléas, Inc., Sup. Cl
(?mimwmmﬁmLMRﬁ
1244 U978l

Cited in Kodiak Oilfield Haulers, Inc. v.
Local 879, Hotel Union, Sup, CI. Op. No.
2471 iFile No. 5758). <41 P.2d 11 (1982).

Applied in_Musden v. University of
Alaska. Su% Ct. Op. No, 2421 (File”No.
5291). 633 P.2d 1374 (1981).

S 09.43.130

Arbitrutor.w _ hold _
exceeded _their powers hy awarding
compensation based upon the claims of a
party's subcontractors, who were not
parties lo the contract. University of
Alaska v. Modern Constr., Inc.. Sup. Ct.
%ZNO. 1018 (File No. 1977), 522 P.2d

. (%974)- : .
(tight to object to the_ullegcd him of
un’ arbitrator was waived where 'he
objecting parly did not raise the matte.- ut

Ai.aska Statitkh

not to have*

Sec. 09.43.130. Modification or correction of award by court,
(@) On application made within 90 days after delivery ofa copy of the
award to the applicant, the court shall modify or correct the award if

(1) there was an evident miscalculation of figures or an evident
mistake in the description of a person, thing or property referred to in
the award;

(2) the arbitrators have awarded upon a matter not submitted to
them and the award may be corrected without affecting the merits of
the decision upon the issues submitted; or

(3) the award is imperfect in a matter of form not affecting the
merits of the controveisy.

(b) Ifthe application is granted, the court shall modify and correct
the award to effect its intent and shall confirm the award as modified
and corrected. Otherwise, the court shall confirm the award as made.

(c) Anapplication to modify or correct an award may bejoined in the
alter;ative with an application to vacate the award. (§ 1ch 232 SLA
1968

NOTES TO DECISIONS

This section and AS 09.43.120 define
the s_uRerlor court’s power to review
and either vacate or modify an arbitration
award. Alaska State Hous. Auth. v, Riley
Fleas, Inc., Sup. Ct. Op. No. 1765 (File No.
3208), 586 P.2d 1244 (1978).

An arbitrator’s misconstruction of a
contract is not o?_en tojudicial review,
except on questions of arbitrability.
Alaska State Hous. Auth. v. Rilev Pleds.
Inc., Sup. Ct. Op. No. 1765 (File No. 3208).
586 P.2d 1244 (1978). _

Proceedings not reviewable for evi-
dentiary sutficiency. — Since arbi-
tration proceedings dre not required by
statute or by the rules of the American
Arbitration Association to be conducted on
the record, it is not possible to review them
for evidentiary sufficiency. Alaska State
Hous. Auth. v. Riley Pleds, Inc.. Sup. Ct.

James. Sup Ct. OZD.
2780). 555'P.2d 1320 (1976).

Of‘ No. 1765 (File No. 3208). 586 P.2d

1244 (1978). . o
Error calling for modification or cor-
rection must ‘be manifestly clear. —
Given the J)resur_nptlon that” arbitration
awards rendered in proper firm are valid
and the "evident mistake” preisruisite
language of subsection (@), it follows that
the error which calls for’ modification or
correction ofan arbitration award must be
manl_festlg clear. Anchorage Medical &
Surgical Clinic v. James. Sup. Ct. Of‘ No.
13331File No. 2780), 555 P.2d 1320 (1976).
Arbitrators’ interpretation entitled
to significant weight. —The arbitrators’
interpretation of what is_submitted to
them is entitled to significant weight.
Anchorage Medical & UI’?ICEJ CliniC v.
es No. 1333 (File No.
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8 09.43.140 Code ok Ctvu, Procedure ft 09.43.180

Sec. 09.43.140. Judgment or decree on award. Upon the
granting of an order confirming, modifying or correcting an award, n
judgment or decree shall be entered in conformity with the award and
be enforced as any other judgment or decree. Costs of the application
and of the proceedings subsequent to the application, and dis-
bursements may be awarded by the court. (§ 1ch 232 SLA 1968)

NOTES TO DECISIONS

Award of attorney’s fees held Cited in Harold's Trucking v. Kelse
pro?er — See Anchora e Medlcal &Sur Suzo Ct. Op No 1739 (File No, 3695), 5
ical Clinic v. James d 1125 (1
333 (File No. 2780), 555 P2d 1320 F19

Sec. 09.43.150. Applications to court. An application to the court
under AS 09.43.010 — 09.43.180 shall be by motion and shall be heard
in the manner and upon the notice provided by law or rule of court for
the making and hearing of motions. Unless the parties have agreed
otherwise, notice of an initial application for an order shall be served
in the manner provided by law for the service of a summons in an
action. (8 1ch 232 SLA 1968)

Cross references. —For court rules on
service of motions nnd service procedures,
see Civ. R. 77(a) and Civ. R. 5.

Sgtr“09.4S. Thu. Appeals, (a) An app'dul maybe taken from

Nait'Kgxler denying an application to compel arbitration*rfiac e
under AS 08M3<020;

(2) an order granting an application to stay arbitratjoilrnade under
t $09.43.020(h); \

(3) an order conformin™vQr denying confirrjHffion of an award;

(4) an order modifying or ctxra;ting ap*iward;

(5) an order vacating an awarasweEttfout directing a rehearing; or

(6) a judgment or decree ept*recKunder the provisions of A3
€9.43.010 — 09.43.180.

(b) The appeal shall betaken in the mann”lvand to the same exten:
£s from orders orjudgments in a civil action. (iNkch 232 SLA 1968)

Sec. 09.4377(L Court, jurisdiction. In AS 09.43.(HtK"-09.43.180,
tie term "pertu-t" means the superior court of this state. The'Tqaking o °
aaagrpement described in AS 09.43.010 providing for arbitration ir
t lip~tate confers jurisdiction on the superior court to enforcelthc

£greement under AS 09.43.010 — 09.43.180 and to enterjudgm ent"
an"award under the agreemuni. (t 1 Oh 232 SLA iuutn

Sec. 09.43.180. Short title. AS09.43.010 — 09.43.180 may be cited
as the Uniform Arbitration Act. (§ 1ch 232 SLA 1968; am § 1ch 94
SLA 1972)
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§ 09.43.1(50 CoDK OF CIVII, P/IOOKDURK § 09.43.170

subsequent recording. Whenever the lien iHdischarged, it is the duty
of the recorder, when requested, to recordthe transcriptof un order,
entry of satisfaction of judgment, orother proceeding of record
whereby it appears that the lien has been discharged. (§ 7.05 ch 101
SLA 1962)

Kcvisor's notco. — Minor word becauso of tho enactment of ch. 101, SLA
changes related to the recording of docu-
meritS were made in this section in 1988

Chapter 43. Arbitration.
Article

1 Uniform Arbitration Act (83 09.43.160, 09.43.170)

NOTES TO DECISIONS

Cited in City of Valdez v. 18.99 acres
ugd Ct. OF No. 2834 (File No. 6940), 686

Article 1. Uniform Arbitration Act.

Section

160. Appeals . .
170. Court, jurisdiction

Sec. 09.43.160. Appeals, (a) An appeal may be taken from

(1) an order denying an application to compel arbitration made un-
der AS 09.43.020;

(2) an order granting an application to stay arbitration made under
AS 09.43.020(b);
(3) an order confirming or denying confirmation of an award,;
(4) an order modifying or correcting an award;
(5) an order vacating an award without directing a rehearing; or

(6) a judgment or decree entered under the provisions of AS
09.43.010 — 09.43.180.

(b)  The appeal shall be taken in the manner and to the same extent
as from orders or judgments in a civil action. (§ 1ch 232 SLA 1968)

Editor’s no(29. — This section is set
out above to correct a minor error in the
main pamphlet.

Sec. 09.43.170. Court,jurisdiction. In AS 09.43.010 — 09.43.180,
the term "court” means the court with jurisdiction in this state. The
making ofan agreement described in AS 09.43.010 providing for arbi-
tration in this state confers jurisdiction on the court to enforce the
agreement under AS 09.43.010 — 09.43.180 and to enter judgment on

93



§CD.45-010 Alaska Statutes Supplement S 00.45.015

an award under the agreement. IS 1ch 232 SLA 1968; am S 4 ch 38
SLA 1987; am $ 4 ch 38 SLA 1987)

Effect of umerulments. — The 1987  firsi sentence nnd deleted "superior” pre-
umendinent substituted "court with juris-  ceding "court" in the second sentence,
diction in" for "superior court of in the

K Chapter 45. Actions Relating to Real Property

Article r
1 AHyerse Claims and Bou_ndarY Disputes (88 09.45.010, 09.45.015I /y
2. Forcible Entry nnd Detainer 1S 09.45.090 /
4. Nuisahces (8 09.45.235)

5. PortitioM S 09.45.480) /
6. Recovery pf Possession (8 09.45.7201 /
7. Trespass (85\D.9.45.730 — 09.45.735) /

9. Miscellaneous provisions (88 09.45.790 — 09.45.795)/

10. Earthslide RelieKAct (8§ 09.45.840, 09.45.845) |

Article 1. Adverse Claims and .Boundary Disputes.

Section o \ /
10. Action to_quiet title \ /
15. Presumption in certain cases \  /

Sec. 09.45.010. Action to efuiet title. A person in possession of
real property, or a tenant of that person, may bring an action against
another who claims an adverse estate\or interest in the property for
the purpose of determining the claim\(§ 6.01 ch 101 SLA 1962)

Edijtor’s notes. — Thiysection is set \
out_above to correct a minor error in the \
main pamphlet. / \

Sec. 09.45.015. Presumption in certain casks. (a) A conveyance
ofland after April 7,1958, that, at the time the conveyance was made,
adjoined a /highway reservation listed in section\ of Public Land
Order 161" of the Secretary ofthe Interior (April 7,1908), is presumed
to have/fonveyed land up to the center-line of the highway subject to
any highway reservation created by Public Land Order 681 and any
highway easement created by Public Land Order 1613. \

m) The burden of proof in litigation involving land adjoming a
highway reservation created by Public Land Order 601 or a highway

leasement created by Public Land Order 1613 is on the personVho
/[ claims thnl-thp— h iliil iml diiiijmv ~ii irvtorcftL-Ln lapd

the center-line of the highway. (§ 2 ch 141 SLA 1986)
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S 09.43.190 Alaska Statutes fi 09.43.220

Article 2. Arbitration of Small Claims.

Section Section

190. Arbitration under court rules 210. Practice nnd procedure

200. Ap%otlnttment and compensation of 220. Judgments nnd appeals
arbitrator

Cross references. — For small claims Editor's notes. —To date, the supreme
actions in district courts, see AS22.15.040;  court has not adopted rules under this
for district court rules providing for prac-  article.
tice and procedure in small claims actions,
see DCR 8-22.

Sec. 09.43.190. Arbitration under court rules. The supreme
court may provide by rule for compulsory arbitration of a cause of
action filed in a superior or district court, demanding only a money
judgment, when it appears that the demand on the cause of action is
for $3,000 or less, exclusive ofcosts, or when it appears to the trial court
as a result of a pretrial conference that the amount which will be
r1e90702\§ered on the cause is not likely to exceed $3,000, (8 2 ch 94 SLA

Sec. 09.43.200. Appointment and compensation of arbitrator.
Arbitration of actions shall be by either a member of the Alaska Bar
Association ora magistrate appointed and compensated by the court as
provided vy its rules. (S 2 ch 94 SLA 1972)

Sec. 09.43.210. Practice and procedure. The practice and proce-
dure for conducting arbitration, the powers of the arbitrators and the
assessment of costs shall be prescribed bv the court rules. (§ 2 ch 94
SLA 1972)

Sec. 09.43.220. Judgments and appeals. Unless an appeal is
taken from the award to the court which ordered arbitration as pro-
vided by the court rules, the court shall enter and enforce judgment in
accordance with the award of the arbitrator. Any party aggrieved by
the award may appeal. All appeals shall be determined in the manner
permitted by the rules. (§ 2 ch 94 SLA 1972)

Chapter 45. Actions Relating to Real Property.

Article

1 Adverse Claims and boundary Disputes *m§ 09.45.010 — 09.45.030)
2. Forcible Entry and Detainer %/§$ 09.45.060 — 09.45.160)

3. Foreclosure of Liens 538 09.45.170 — 09.45.2201

4. Nuisances (55 09.45.230 — 09.45 2501

5. Partition (SS 09.45.260 — 09.45.620)

6. Recovery of Possession (Sis 09.45.630 — 09.45.720'

7. Trespass i) 09.45.730i
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 12, 1989

SUBJECT: Arbitration under the TAPS
liability fund, SB 255

TO: Senator Tim Kelly
President of the Senate

FROM: Terri Lauterbach™W*A--"
Legislative Counsel

I have discovered some new information that might be
relevant as you consider your options in relation to SB 255,
a bill that would establish a special arbitration commission
for Valdez disaster claims.

That new information relates to the federal Trans-Alaska
Pipeline Liability Fund, the $100,000,000 fund that may be
sued for claims arising from discharges of oil that was
carried through the pipeline and later carried by tankers.
The Fund regulations provide for binding arbitration of
claims if the parties to a claim agree.

The time line for claims filed against the Fund might also
interest you. According to regulations in the Code of
Federal Regulations, the Fund is supposed to be currently
advertising its claims procedures (15 - 20 days after the
incident). After a person presents a claim, the claim is
sent to the responsible company where it 1s supposed to be
paid within 90 days. IT 1t 1s not paid, the claimant can
file against the Fund or go to court. If a claim is
presented to the Fund, the Fund must decide the claim within
120 days. 43 C.F.R. 29.1 - 29.13.

It is during the time the claim 1is being considered by the
responsible company that arbitration is an option. So, it
appears to me that arbitration is available to claimants
under federal law without a special commission. Of course,
arbitration is also available under state law without a
special commission, by submission of a dispute to an



Senator Tim Kelly
Page 2
April 12, 1989

arbitrator under AS 09.43 (Uniform Arbitration Act),
referred to in SB 255.

If, in your judgment, you believe a special arbitration
commission would better serve the interests of the people of
the state than either the federally authorized arbitration
or the procedures already available under AS 09.43, then SB
255 1s an appropriate vehicle. But I thought you would want
to know that binding arbitration i1s authorized under the
federal law.

IT 1 can be of further assistance, please let me know.

TL :gc
WKG9/052



43 CFR Subtitle A (10-1-07 Edition)

and such assistmice Is determined to I? Stock Interest, or _
e In the best interest of the United Ig Representation on a board of di-
Stales. The 'orowdmg of emergency as- rectors or similar body, or
sistance shall not be hi the best inter- (Il Contract or other agreement
est of the United States and may not with other stockholders, or

Offlce of fhe Secretary of the Interior §29.1

port?(tlon_ of oil through the Trans-
Alaska Pipeline System. ]

(J) “Owner" means, in the case of oil
the ‘owner of the oil at the time that
such _oil Is loaded on a vessel at the

§28.1

relationship of nil employer nnd nn
employee) 'in any way related to the
Performance_ of any dne or more con-
ract,s aﬁ defmeﬁ abov(?. .

<I) The Authorized Officer means

the 'employee of the Department, des-
ignated to act on behalf of the Secre-
tary Pursuant_ to the Agreement and
Grant of Right-of-Way for Trans-
Alaska Pipeline or such” other person
lo whom the Authorized Officer rede-
locales his authority pursuant to the
detonation of authority to the Author-
ized Qfficer from the ecretan/.

< The Department Compliance Of-
ficer means thill officer of the Depart-
ment. of the Interior so designated by

the Secretary.

FART 28—HRE PROTECTION
EMERGENCY ASSISTANCE

S,
. Pquo.se.
) Be initlons. .
.3 Emergency assistance.

Authoiiity: Act of May 27, 1955 (42 U.S.C.

1050, 1856h).
Source: 41 PR 51794, Nov. 24, 1970, unless

otherwise noted.

8281 Purpose. _

I’he purpose of this part Is to pro-
vide criteria for agencies In the De-
partment to render fire protection
emergency assistance to fire organiza-
tions not within the Department.

828.2 Definitions.

As used in this part: .

(@) The term "agency head” means
the Secretary of the Interior or an of-
ficial of the Department of the Interi-
or who exercises r ithority delegated
by the Secretaw of the Interior. =

(? The term "fire_ protection; in-
cludes personnel services and equip-
ment required for fire prevention, the
?_rotectlo_n of life and property, and

irefighting; and

8283 Emergency assistance.

In the absence of a reciprocal fire
ﬁrotectlon agreement, each agency
ead may |0| vide emergenc%/ firé pro-
tection will not jeopardize the proper-
ty of the United States by making it
Impossible for the agency head to pro-
tect the property of the United States

be granted by an agency head If:

(e(il) Persons 0
rently employed by the agency al the
time of the émergency and trained in
the type of emergency assistance
being provided would be” used in tho
providing of tim emergency assistance.

<) Assistance Is provided to a place
more than an hour’s travel from
where the _a_gi_ency maintains fire pro-
tection facilities. Assistance which re-
quires more than an hour's travel may
be given for those fire emergencies
threatening to lasL more than 12
hours, or endangering human life.

PART 29—TRANS-ALASKA PIPELINE
LIABILITY FUND

%1 regénljgr? %sf the I'uncl

293 Fund agministration.

29. ?Peral gowers,

% 5 Qfficers and employees. )
% inancing, accounting and audit,

N

Claims, settlement and adjudication.

0 Subrogation.

1 Investment.

% orrowing.

erminatfon.

Pl ef-ﬁif@ r,ibiyt: ors'e(ei't'or%oﬁ\(iC ’

u i

c:ée 3 gman 311(]
al V\? '?P on %ontr

4
:
§ Nolifat °£ﬁH'§évagt%|s't%' i
%
i

Trans-Alaska

US.C. 1
311 4% of { F%z-
5100 (tie)r P2 IKA)rt. 3? EJ.S. .
Sooﬁer:: 45 E'R 31789, June 23. 1977, unless
otherwise noted.

8291 Definitions.

Ag used In tills part:

_(a%l_JX\ct mlea_n% the Trans-Alaska
Pipeline Authorization Act. Title Il of
Pub. L. 93-153, 43 U.S.C. Sees. 1651 cl

SeqL. .
sAffiliated” means; .
Any person owned or effectivel
controlled hy the vessel owner or oper-

ators; or .

?ﬁ Any person that effectively con-
trols or "has the f)ower to effectively
control the vessel owner or operator

by-

370

er “than those cur-

<iv) Otherwise, or _

(3) Any person which Is under
comrrion ownership or control with the
vessel owner or operator. _
_(c) "Claim" means u demand In writ-
hnagrtfor damages recoverable under this

(d) "Damage" or "damages" means
any economic loss, arising out of or di-
rectly resultln? from an” Incident, In-
cIudlnF? hut not limited to;

1) Removal costs. _

2 |njUI’P/ to. or destruction of, real
or'personal property.
pr% elr_tg)/ss of use of real or personal

F4) Injury Lo, or destruction of, natu-
ral resources.

5) Loss of use of natural resources,

6) Loss of profits or Impairment of
earning capacity due to Injury or de-
struction of real or personal property
or natural resources, including loss of
subsistence hunting, fishing and gath-
ering opportunities. _
(7) Loss of tax revenue for a period
of one P/ear due Lo Injury to real or
personal property.

(e) "Fund"” means the Trans-Alaska
Pipéline Liability Fund established as
a non-profit corporale entity by sec-
tion 204(c)(4) cf .the Trans-Alaska
Pipeline Authorization Act.

ﬁ‘) "Guarantor" means the person,
other Lhan the owner or operator who
provides evidence of financial respon-
Sibility for an owner or operator, and
Includes an underwriter, Insurer or
surety company. _

F "Incident” means a discharge of
oi 1ro\r/n_ aI vessel tr}_at:bl !

iplates applicable water qualit
stSn)dardps, or PP quattty

(2) Causes a film or sheen upon or
discoloration of the surface of the
wateroradjomln[q_shorellnesorcauses
a sludge of emulsion to be deposited
beneath. the surface of the water or
upon a%qmlng shorelines. _
fom "Oil” means petroleum in any

(i) "Operator of the pipeline” means
the  person or persons to whom pay-
ments are made for the costs of trans-

371

terminal facilities of the pipeline.

(k) "Owner or Operator" means. In
the " case of a vessel, anP/ _person

wmng, o%eratm?, or chartering hy

emisé€ such vessef. o

()  "Person" means an Individual,
corporation, a partnership, an associa-

tion. a joint slock company, a husiness
trust, an unincorporated drganization,
or a Government entity.

(m). "Person In Charge” means the
Individual _|mmed|atelé/ responsible for
Lhc operations of a vessel,

(n) "Permittees” means the holders
of the Pipeline rl?ht-of-way for the
Trans-Alaska Pioplinc System and In-
cludes the Amerada Hess Pipeline
Company, ARCO Pipe_Line Company,
BP Pipelines Inc., Exxon _Pipeline
Comparlgy._ Mobil Alaska Pipeline Com-
any, Phillips _Petroleum Company,
ohlo Pipe Line Company, Union
Alaska PlPeIme Company, and succes-
sors in interest to any qne or more of
the aforenamed companies, o

(o)r "Pipeline” means nny pipeline In
the Trans-Alaska Pipeline System.

?) "Secretary” means the Secretary
of the. Interior or his authorized repré-

sentatives. o

q?_ "Terminal facilities" means those
facilities of the Trans-Alaska Pipeline
System at which oil is taken from the
pipeline. and loaded on vessels or

laced in storage for future loading
nto vessels. o

<r) "Trans-Alaska Pipeline Slystem"
or “System" means any pipelfine or
terminal facilities constructed by the
'F&%{mlttees under the authority of the

(s) "United States” includes the vari-
ous States of the United States, the
District of Columbia, the Common-
wealth of Puerto Rico, the Canal

one, Guam, the Trust Territory of
the Pacific Islands.

(t) "Vessel" means any type of
water-craft or other artificial contriv-
ance. used or capable of being used as
a means of transportation on water
which is engaged in any segment of
trt asportation ~between “the “terminal
facilities of the pipeline and ports



§29.2

mulct till” Jurisdiction of Ihe United
Klulck, nnd which la currying oil that
hits been transported through the
Trims Alaska Pipeline System.

142 Mi 317110, .tune 23, 1077. ns amended nt

13 Mk 211110, June 27,

_UU The Trtins-Alitxka Pipeline Liabil-
ity Fund was created by the Act as.a
nonaproflt corporation to be adminis-
tered by the holders of the Trans-
Alaska “Pipeline right-of-way under
regulations prescribed by the Secre-

tar

%) The Fund shall take all steps
necessary to carry out its responsibil-
ities under the Act, including register-
ing or otherwise quallfyln_% fo do busi-
ness In all states nnd térritories of the
United States that It may reasonably
be expected to do business In.

43 CFR Subtitle A (10-1-37 Edition)

majority vole a Chairman and a Secre-
tary annu

creates a conflict of Interest,-\qr the ap-
Pearancc of a conflict of interest, on
he part of any memper of the Board
of Trustees, tho member involved shall
excuse himself or herself from any
consideration ol such activity by the
Board of Trustees. )
_<c) If at any time there Is a tie vote
in the consideration of any matter hy
the Board of Trustees, the member
designated by the Secretary with long-
est Service on the Board 'shall brea
the lig by voting twice.
(d e Board of Trustees by a ma-
jority vote shall select an Administra-
tor fo direct the day-to-day operations
of the Fund.

(e) The Board of Trustees shall hold
meetings every six months, or more
frequently when necessary to consider

(e). . Thu Fund shall be subject to the pressing “matters, including pending

provisions of the Act, these imple-
menting regulations, and, lo ‘the
extent “consistent with the Act and
regulations, to the laws nnd regula-
tions of the states In which it Is regis-
tered to do business.

claims under §29.9. _

(f)(1) Each Board Member and offi-
cer of the Fund now or hereafter serv-
ing as such, shall be indemnified by
the Fund against any and all claims
and liabilities lo which he has or shall

The right to repeal, alter, or become subject by reason of serving or

amend these regulations is expressly
reserved.

S2113 Fund administration.

(ai The Fund_shall be administered
by a Bo.ird of Trustees designated by
the Permittees and the SecCretary as
provided in paragraph (b) of this sec-

tio
(B)(l) The Board of Trustees shall
be comprised of one member designat-
ed by cacli Permittee and three mem-
bers designated by the Secretary. At
least one” member designated by the
Secretary shall be choSen from pcr-
1 sons nominated by the Governor of
ihe State of Alaska. Each member
| shall serve for a period of three years
and may succeed himself. Eacli
member shall. have the right to one
vote. If additional persons hecome

holders of rights-of-wa){, each such_ad-
hall have the right

ditional Permittee s :
to designate a trustee, and if any

holder of right-of-way sells his interest
holder’s

In such rl%ht-of-wa , such
designated trustee shall re3|Pn from
the Board. The Board shall e

ect by a

having served assuch Board Member
or officer, or by reason of any action
alle?ed to have been taken, omitted, or
neglected _him as such Board
Member or officer; and the Fund shall
reimburse each such person for all
legal expenses reasonably incurred by
him in ’onncctlon with any such claim
or liabjlity: Provided, howcvcr, That
no such person shall be indemnified
against, or be reimbursed for any ex-
penses _incurred _in connection Wwith,
any claim or liability arising out of his
own willful misconduct or gross negli-

The amount paid P any officer

ge ée
or Board Member by way of indemnifi-
cation shall not exceed his actual li-
abilities and actual, reasonable, and
necessar exHenses incurred in connec-
tion with the 1 _ .
penses incurred in defending a civil or
criminal actjon, suit, or proceedin
may be paid_by the Fund in advance o
the final disposition of such action,
suit, or proceeding as. authorized by

ceipt of an undertaking by or on
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[ly.
W%eyre any activity of the Fund

e matter Involved. Ex-

the Board in the specific case upon ré-

Offico of Iho Secretary of the Interior
behalf of the Board Member or officer

to repay such amount If il shall ulti-

mately "be determined that lie Is not
entitléd to be Indemnified by the Fund
ns authorized herein. .

(3) The Indemnification provided by
this” section shall continue as to a
erson who has ceased to be a Board

embher or officer shall Inure to the
benefit of the heirs, executors, and ad-
ministrators of such_a person. The
right of indemnification "hereinabove
provided for shall not be exclusive of
any rights to which any Board
Meémber or officer of the Fund may
otherwise be entitled by law.

L- Iftit1 %80?3 #ugel&golwﬁ, as amended at

§204 (icncrid powers.

The Fund shall have such powers as
may be necessarh/ and appropriate for
the  exercise of the powers herein spe-
cifically and Impliedly conferred upon
the Fund and all “such Incidental
pc crs as are customary_ In non-profit
corporations gienerally, Aincluding but
not limited to the following;

(a) By resolution of the Board of
Trustees, Ithe Fund shall adopt a cor-
porate seal.

_(b) The Fund may sue and be sued
in'Its corporate name and may employ
counsel to represent il. )

(c)_The Fund snail be a resident of
the ‘State of Alaska with Its prmupal
lace of business In Alaska, and the

oard of Trustees shall establish a
business office or offices as deemed
E%cnedssary for the operation of the

(<> In any civil action for the recov-
ery of damages resulting from an inci-
dent the Fund shall waive personal ju-
risdiction upon being furnished with a
cogy of the summons and complaint in
the -action.

(e) The Board of Trustees of the
Fund, b}/_ a mahorlty of those present
and 'voting, shall” adopt and may
amend and repeal b¥-la_vvs governing
(tmiesperformance of its statutory

(f) The Fund shall do all things nec-
essary and_proper in conducting’its ac-
tivities as Trustee including.

(1) Receipt of fee collections pursu-
ant to section 204(c)(6) of the act;

§29.6

(2) Pa>{ment of costs and expenses
reasonably necessary to the adminis-
tration of the Fund ns well as costs re-
Eldlnrgd to satisfy claims against the

(33 Investment of u.l sunis not
needed for administration and the sat-
isfaction of claims In_ Income produc-
ér#]% securities as hereinafter provided,

(4) Seeking recove_r?/ of any monies
to” which It" Is entitled us subrogee
under cir stfances set forth In Sec-
tion 204(&8”)10 the act. _

) The Fund shall determine the
character of and the necessity for Its
obligations nnd expenditures, ‘and the
manner in which they shall be In-
cyrred, allowed, and paid. The Board
of Trustees shall establish an annual
gudget, subject to the approval of the

ecretary.

(Ih) All costs and expenses. reason-
ab¥ necessary to the administration
of the Fund, “including costs and_ex-
penses Incident to the termination,
settlement, or payment of claims, arc
properly chartgea le as expenses and
Pha a}:bulﬁdout of fees or other Income of

RERA, o A  amenet a

§29.5 Officers and employees.

(@) The Administrator is the Chief
Executive Officer of the Fund and is
responsible for carrying out all execu-
tive and adminjstration functions as
authorized by the Board of Trustees
in rccordancC with the Act |nclud|n?
the receipt and verification of fees col-
lected from Owners of oil pursuant to
§29.6(a), the Investment of Fund
assets in securities according to guide-
lines approved by the Board of Trust-
ees and the SeCretary, and the dis-
bursement of such asSets in_payment
of expenses and approved claims.

%b) The Fund may employ such
other ersonfs as may be necessary to
carry out its functions.

§296 Financing, acounting, and nudit.
(a)l(l) The Operator of the pipeline
shall’ collect a fee of five ,cents per
barrel from the Owner of the oil at
the time it is loaded on a vessel at the
terminal facilities of the pipeline.



§29.7

Such Ices shall be transferred forth-
with to lhe Fund for receipt and veri-
fication by the Administrator. Collec-
tion of fees shall cease at the end of
the manth following the month In
wide'. $100,000,000 has been accumu-
lated In the Fund from any source,
Collection of fees shall be’ resumed
when the accumulation falls below
$100,000,000. The Administrator shall
notify the pipeline carriers by the fif-
teenth of the month whether fees are
to beh collected during the following
mont

?2) " The value of the Fund shall be

the ‘current market value of the Fund
on tin; day at the end of each month
or other” agreed upon accounting
period, when"the value is to be deter-

mined, L

<> Costs of administration shall be
Eald from the money received by the
und, and all sums not needed for ad-
ministration and the satisfaction of
claims shall be invested in accordance
with §29.11. The interest on and the
proceeds from the sale of any obliga-
tions held in the Fund shall "be cred-
ited to and form a part of the Fund.
Income from such securities shall be
added to the principal of the Fund if
not used for costs of administration or
seftlement of claims.

¢) At the end of each month, or
other agreed upon accounting period,
the Operator of the pipeline shall pro-
vide the Fund with a statement of the

respective volumes of crude oil trans-

ported by the Operator of the pipeline
and delivered to vessels, the amount of
fees charged and collected, and the

Owners from whom such fees were col-
lected. The Administrator shall pro-

vide a copy of the statement to the
Owners, and to the State of Alaska.

d) The Fund shall undertake an
annual accountin

(e) The Fund shall be audited annu-
allg_ by the Com?troller General, in co-
i

ordination with the Administrator and

the Secretary. Authorized representa-

tives of the ‘Comptroller General and
the Secretary shall have complete
access, for purposes of the audit or

otherwise, to all books, accounts, fi-

nancial records, reports, files, and all

other papers, things, or pro ert&/ be-
and

longing to or in use by the Fund ar
they shall be afforded full facilities

43 CFR Subtitle A (10-1-87 Edition)

for verifying among other things,
transactions with the balances on Se-
curities held by depositories, fiscal
agents, and custodians. A report of
each audit made by the Comptroller
General Shall be ‘submitted to the
Congress.

§29.7 Imposition of strict liability.

(a) Notwithstanding the provisions
of ‘any other law, whére a vessel is en-
aged in any segment of transporta-
ion between the terminal facilities of
the pipeline and ports under the juris-
diction of the United States, and is
carr)élng oil which has been transport-
ed through the Trans-Alaska Pipeline
System, the owner and operator of the
vessel (jointly and severally), and the
Fund established by section 204_$c) of
the act, shall he strictly liable without
regard to fault in accordance with that
section for all damages, including
clean-up costs, sustained by any
person or entity, public or private, in-
cluding residents of Canada, as a
result of ang discharge of oil from
such vessel. Strict liability under this
section shall cease when”the oil has
first been brqug_ht_ashore at a port
under the jurisdiction of the United
States. =~ )

(b) Strict liability shall not be im-
posed under this part if the owner or
operator of the vessel, or the Fund,
can prove that the damages were
caused by an act of war or by the neg-
ligence of the United States or other
governmental agency. Strict liability
shall not be imposéd under the act
with respect to the claim of a damagt'd
parly if 'the owner or operator of the
vessel, or the Fund, can prove that the
damage was caused by the negligence
of such damaged party. _ _
_ (c) Strict liability for all claims aris-
ing out of any one Incident shall not
exceed $100,000,000. The owner and
operator of the vessel shall be jointly
and severally liable for the  first
$14,000,000 of such claims that are al-
lowed. The Fund shal! be liable for th
balance of the claims that are allowed
UID to $100,000,000. If thee total claims
allowed exceed $100,000,000, they
shall be reduced proportionately. The
unpaid portion of any claim may be as-
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sorted and adjudicated under other ap-

plicable Federal or Slate law.

d)ﬂl) Each owner or operator of a
vessel shall obtain from the Federal
Maritime Qommission a "Certificate of
Financial _ [
line)" demonstrating _comé)llance with
the ‘provisions of section 311(p) of the
Federal Water Pollution Control Act
as amended (33 U.S.C. 1321(p)), and
regulations promulgated gursuant_to
such act (4G CFR Part 543). Notwith-
standing inconsistent language in such
act, financial res on3|b|I|tY in the
amount of $14,000,000 for all such ves-
sels must be established.

(2)  The certificate obtained In ac-

cordance with this subsection shall ba
carried on bo.Td the vessel, and a copy
shall be filed with the Fund, No oil
may be loaded on any vessel which has
nof been issyed a” valid certificate
which is still in elfeet at the time of
loading”

§29.9 Notification nnd advertisement.

(2) The person In charge of a vessel,
as soon as he has knowledge of an inci-
dent in which the vesselis involved
shall immediately notify the Fund of
the incident using the fastest available
method of communication. Notifica-
tion under this section is In addition to
any notification required of the owner
oroperator of the vessel under section
311 Pb)(S% of the Fedexal Water Pollu-
tion Control Act Amendments of 1972
and the regulations of the U.S. Coast
Guard promulgated pursuant to such
Act (33 CFR 153.203).

_(b) When the Fund receives informa-
tion_pursuant to paragraph (a) of this
section or otherwise “of an incident,
the Fund shall, where possible, desig-
nate the source or sources of oil pollu-
tion and shall immediately notify the
owner and operator_ of Such source
designation. In making the designa-
tion, the Fund may ask the assistance
and gooperatlon of the US. Coast
Guard, _
_(ci(l) In all cases where there is any
likelthood of damages from an inci-
dent, the Fund shall advertise the des-
ignation, If such designation_has been
made, the procedures bd\/ which claims
may be presented, and the informa-
;[:Ilgpm\é\lhlch must be included in such

375

esponsibility (Alaska Pipe-

§29.9

(2% The Fund shall establish, subject
to the approval of the Secretary, uni-
form procedures and forms for adver-
tisement under this section. _

(d? Advertisement under this section
shall commence no later than fifteen
days from the date of the designation
under paragraph (b1 of this Section,
and in any évent no later than twenty
days from' the date the Fund learns of
the incident. The advertisement shall
continug for a period of not less than
thirty days.

RIS A et o

829.t90nCIaims, settlement and adjudica-

(a)(1) Claims In accordance with tills
section’ may be submitted by any dam-
aged party, his duly authorized agent,
of his'suctessor in interest.

(2) . Claims submitted in accordance
with this section must contain the fol-
lowing information:

(1) A detailed statement of the cir-
cFmstan?es, if known, by which the
claimed loss occurred. _

(ii) A detailed listing of d_ama?es in-
curred, categorized according fo the
type .of damage involved (§29.1(d)),
and mcludlng a monetary claim for
each type of damage listed.”

(iif) Where documentation,  where
available, of all monetary claims as-
serted.

_<t)ﬂ|) All claims arising out of an in-
cident ‘shall be initially” presented to
the Fund, T

52) Where  designation.  under

§29.8(b)(1) has been accomplished ar.d
where the owner qr operator does not
deny the designation, the Fund shall
transmit all related_ claims to the
owner or operator. The Fund shall
transmit_such _claims within 5 days
after their receipt by the Fund.
_ (3) Where the Fund is unable tg des-
ignate the source or sources of dis-
charge under §29.8'h), all related
claims shall be processed and adjudi-
cated hy the Fund. _ _

(¢) In the case of a claim transmitted
under paratqra h (b)(zt))'Of this section
not submifted to ‘arbitration under
evahri%%(aph (h) of tills section, and in
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il) Tho owner, operator or guarnn-
lor ’to whom the claim Is présented
denies all liability for the claim, for
any reason, or

<2) The claim Is not settled by any
person by Payment to the claimant
within ninety "days of the dale upon
whlcn the claim was presented lo the
owner. or operator or upon which ag-
vert Isina was commenced, whichever Is
Inter, the claimant may elect to com-
mence nn action In court against the
owner or operator or to present the
claim to the Fund, that election to be
Irr%vocable and exclusive.

In the ease of a claim transmit-

ted " In accordance with paragraph
%b)(Z_) of this section, nny person In-
ending to paY or settle nny such claim
shall notify the Fund of such inten-
tion, and nf all terms of the Inter,dcd
settlement, at least twenty days betore

43 CFR Subtitle A (10-1-87 Edi(lon)

nntur lrom providing, evidence of fi-
nancial responsibility”in the future.
(It>The Fund may settle or compro-
mise any claim prescnted'tp It for ad-
judication in accordance with para-
graphs hI)Ct/ and (c) of this section
?rowd_e lud. all claims not. submitted
0 arbitration under paragraph (h> of
tills section shall he setlled and paid
within 120 days of the date upon
which the claim was so presented. to
the Fund, or upon_whch advertising
was commenced, whichever Is later.

tec(ih A disputed claim may be submit-

ed to bind|n§_arb|trat|on, If the par-
ties to the dispute so agree, under
terms and procedures agreéd to by the
parties. The Fund shall he affordéd an
opportunity lo participate, as a partY
In the arbitration, and If it docs so It
Eri]tarla{tiboenbound by the* results of the ar-

such a)(]ment or settlement’Is madet (l) No claim may be presented, nor

final. Whenever the Fund objects, for
any reason, to the intended payment
or settlement, It may request modifica-
tion of such payment or settlement, or
It may seek appropriate relief in Fed-
eral District Court In order lo halt or
modify such payment or settlement.

_(e) In the case of a claim transmitted
in accordance with paragraph (b)(2) of
lilis section, where full"and adequate
compensation Is unavailable, either be-
cause the ~claim _exceeds the
S14.000.000 limit of liability, or be-
cause the owner, operator, or guaran-
tor Is f_manmall)( incapable of meeting
lls obligations 1n full, a claim for Ilie
amount not compensated may be pre-
sented to the Fund. )

(f). Where any part of the first
$14,000,000 of claims arising from an
incident is paid by the Fund, for any
reason, the owner'and operator of the
vessel Involved shall be liable to the
Fund for such_amount paid in accord-
ance with section 204(c)(3) of the Act.
Tlie Fund shall commence’an action in
court or pursue any other reasonable
means to recover Such amount from
the owner, operator, and guarantor.
Where the owner, operator and Guar-
antor all deny liability for a claim
without any reasonable "basis for doing
so, the Fund may_ request that the
Federal Maritime "Commission revoke
the applicable Certificate of Financial
Responsibility and prohibit the guar-
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nny a tion be commenced, lor dam-
ages recoverable under this part unless
that claim Is presented to or that
action Is commenced against, the
owner, operator, or guarantor, or
against the Fund, us to their respec-
tive liabilities, within three years from
the date of discovery of Hie damages
caused b%/ nn incident, or within Six
years of the date of the incident caus-
Ing the damages, whichever Is earlier.
JK1) The Hoard of Trustees, by a
majorltly_vote, shall decide to allow” or
deny claims or settlements presented
to the Fund in accordance with this
section. In Its discretion the Board
may delegate Ihe authority to settle
classes of ‘claims lo the Administrator.
(2Hi) Where a claim Is presented to
the Fund by or on behalf of any
person having a close business, person-
al or governmental association with
any member of the Board of Trustees,
such ns to create a conflict of interest
or the appearance of such conflict of
interest on the part of such member of
the Board of Trustees, the member in-
volved shall excuse himself or herself
from an¥lvcon5|derat|_on of such claim.
(i) here a claim
Fund has previously been presented to
an_owner or operator pursuant to
§29.9(b)(2), and such owner or opera-
tor has a close business, personal or
governmental association with any
member of the Board of Trustees,

presented to the

Offlco of Ihe Secretary of the Interior

such ns lo create a conflict of interest
or the appearance of a conflict of In-
terest on the part of such member of
the Hoard of Trustees, tlux member In-
volved shall excuse himself or hersel
from nny consjderation of such claim.
<k2 The Fund, subject to the approv-
al of the Secretary, shall establish uni-
form procedures and standards for the
appraisal and sctltcment of claims
against the Fund.

(I)  The Fund ma
and’ services of privafe insurance and
claims adjusting organizations In ad-
ministering tills'parf and may contract
to pay compensation for those facili-
ties and services. _

(m(} Any claimant aggrieved by the
Fund's décision on a claim under this
section may appeal the decision In the
appropriate Federal District Cou.-t.

142 FR 31700, June 23. 1077. as amended at
43 FR 27841, June 27, 1978'

829.10 Subrogation.

If the Fund pal\és compensation lo
any claimant, the Fund shall be subro-
gated to all rlg%hts claims and causes of
action which that claimant has to the
extent permitted by law.

62011 Investment.

(ft) The monies accumulated in the
Fund shall be prudently Invested In
the following t}qpes of income-produc-
|n?_ob_ll_%at|ons aving a high degree o
re |ab|I|Y_ nnd security, or In such
other obligations as the’ Secretary may
approve: . o

(pl) Fixed income securities issued by
the "United States or any of Its ageni-
cies. at the same Interést rates ‘and
terms available to private investors;

an
(2) Fixed income securitjes or ohJ'on-
tions issued by a corporation or Isrued
or guaranteed by a Slate or local gov-
ernment or any political _subdivision,
agency or inStrumentality thereof,
provided such obllagatlons having a
ratin b¥ Standard and Poors,” or
Moody, of "A" or befter, or an equiva-
lent rating, or provided further tha
the security or obligation is of the
same priority ns another security or
obligation of the same issuer which

has Deen rated "A" or better, and pro-

vided that the portfolio has an overall
rating of "AA". Provided, however,

§29.13

That no securities or obligations of
the permittees or their affiliates or of
any Investment advisor nr custodian to
the Fund, or their affiliates may ho
purchased or held by the Fund.

(3) Time certificates of deposit and
commercial paper provided that the
commercial paper has n rating of
either Al or PI or both.

b] No_ more than two percent of the
total principal amount outstanding of

use the facilities fixed "income obligations of a single

Issuer may be held by the Fund at any
one time, Provided, however. That this
restriction shall not apply to obllqa-
tions of the United States or any of 1ts
agencies.

142 FR 31789, June 23,
43 FR 33721, Aug. 1, 1978

829.12 borrowing.

In the event the Fund Is unable to
satisfy a claim determined to_be Justi-
fied, Or Is In need of money with which
to Initiate the operation of the Fund,
the Fund may borrow' the money
needed from any commercial credit
source at the lowest available rate of
interest. If the amount to be borrowed
Is $500,000 or less, the Administrator
may arrange to pledge the credit of
tbe” Fund pursuant to n resolution of
the Board of Trustees. If the proposed
borrowing exceeds $500,000. the Ad-
ministrator shall, prior to Issuance of a
note or other security pledging the
crcdt of the Fund, secure the ‘approval
of the Secretary. No moner maY be
borrowed from any of the Permittees
or their affiliates.

77, ns amended at

829.13 Termination.

Upaon termination of operations of
the ‘pipeline, the full disposition of all
claims, and the expiration of time for
the filing of claims against the Fund
all assets remaining In the Fund shali
be placed in a temporary trust fund
account within the State of Alaska.
The terms of the trust arrangement
shall be determined by the SecCretary,
During the next succeeding session of
Congress, the Secretary shnll request
that Con%ress provide for final disposi-
tion of the Fund. If Congress at any
time establishes a comprehensive nil
pollution liability fund which super-
sedes or repeals the Fund, the Fund
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§32.1

assets and any pending claims shall be

disposed of as Congress or the Secre-

tary shall direct.

Kiaitoéizgi. Nofe: f’olr the Table of Puhlic
hap rders ormerx .@orl)car tin this
v%ume, see the Appendix lo title 43 CFIt
Chapter 1.

PART 32—GRANTS TO STATES FOR
ESTABLISHING YOUNG  ADULT
CONSERVATION CORPS  (YACC)
PROGRAM

C. )
g%.l Introduction.
2.2 Definitions. Lo
2.3 Program gurpose nnd ohjectives.
' Pré) ram a{)eratlon requirements.
6 Administrative requirements.
0 Request for grant.” . .
. Adp ication Tormal, instructions, and
gug)rg |rr1es

%%8 Co sir(]i%]rartelgﬁrgrq rcer {Jelrrfam onrtséward-

ing grants.

Auté% rity: Pub. L. 95-93, sec. 800. 91
Slat. 630 (29 U.S.C. 801).

ﬁource: 43 FR 122G6, Mar. 23, 1978, unless
otherwise noted.

§32.1 Introduction.

(@) The Young Adult Conservation
Corps (YACC) Is authorized by Title |
of the 'Youth Employment and Dem-
onstration Projects Act of 1977 (Pub.L.
95-93), which amends the Comprehen-
sive_Employment and. Training _Act
g:IIIEITA) of 1973 by adding a new Title

(b) The Young Adult Conservation
Corps (YACC) isa year-round employ-
ment program  tof youn% men and
women_ aged 1G through 23 inclysive.
Financial™ assistance” is available
through granls-in-aid for employment
and work to be performed on projects
affecting both Federal and non-Féder-
al public lands and waters or_projects
limited to non-Federal public lands
and waters.. YACC grants do not re-
quire matchmg. _
_(c). The YACC grant program is
{omtly managed by ‘the Secrefaries of
the Interior and Agriculture under an
mtera?ency agreement with the Secre-

tara/ of Labor.

(d) _Th|rt¥ percent of the sums ap-
propria‘ed to carry out the YACC pro-
gram for any fiscal year will be avail-
able for grants during such year.

43 CFR SubtiHo A (10-1-87 Edition)

Grant funds will be allocated on the
basis of the total youth population

within each Slate. State YACC pro-

grams must consist of hotli residential
and nonresident ial I’O{EC'[S! At least
25 percent of the Sta

er 30. 1978.

832.2 Definitions.

The terms used In these regulations
are defined as follows: _
(a) Act. The Comprehensive Em

. gloy-
ment and Training Act of 1973, &s

amended.

(b) _YACC. Young Adult Conserva-

tion" Corps. _

(c) Secretaries. The Secretaries of
the "Interior and Agriculture or their
designated representatives. The YACC
?rogram_ is managed within Interior by
he” Office of Youth Programs, and

within Agriculture, by the ForcsL Serv-

ice.
State. Any of the several States

d
of(t e United ‘States, District of Co-

lumbia.  Commonwealth of Puerto
Rico, Virgin Islands. Guam. American
Samoa, and The Trust Territories of
the Pacific Islands and the Northern
Marianas. _ _

(). Rclugec/parolec., An alien who is
admitted info the United Slates under
the Immigration and Nationality Act,
and who is legally authorized to take
gtertmanent employment in the United

ates.

_ (f?] Enrollee. An individual enrolled
in the YACC grant program.

g) Grant. undln? furnished by the
SecCretaries to a State pursuant to the
Act in order to carry out the YACC
program. -

(|% Grantee. Any State recipient of a
grant for the operation of a YACC
rrogram affecting botli Federal and
non-Federal public lands and waters
or projects limited to non-Federal
BUbHC ands and waters ns designated
y tho Governor in each State.

()  Subgrantcc. Any unit of general

local government or any public agency
or organization or any_ private non-
ﬁroflt agency or organization which
as been in existence at least 2 years
which lias successfully a?plled to a
Stale for funds to operate a YACC
project affecting both Federal and
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gram must be residential by Septem-
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non-Federal public lands and waters
within Ihal State or projects limited
to non-Federal public ~ lands and
waters. _

(J) Contractor. Any public agency or
organization, or_an%{ private non-profit
agency or organization which has been
in existence for at least 2 years and Is
under contract with the “grantee or
sub-grnntcc  for the conduct of a
YACC proLect affectlng_both Federal
and non-Federal public lands or
waters, or projects limited to non-Fed-
eral public lands and waters.

(k) State grant program. The YACC
program consisting of one or more
pro||ects operated by a State with Fed-
eral Funding.

(1) . Project. A YACC residential camp

operation or nonresldential project:

(1) Residential camp. A YACC facili-
ty established and maintained »0 pro-
vide 7 days-per-week, 24 hours-per-dar
residential support services for enroll-
ees.

QZ) Nonrcsidcnlial, pr(y'e_ct. A desig-
nated area from which daily work ac-
tivities are assigned and to/from
which nonresldential enrollecs com-
mute daily.

(m) In consultation with, Advance
discussion shall occur on the matter
under consideration.

(n) Non-Federal public lands and
waters. Any lands or waters within the
territorial “limits of a State owned
cither in fee simple by a State or polit-
ical subdivision thereof or over which
a State or political subdivision thereof
has, as determined by the Secretaries,
sufficient long-term” jurlsidiction so
that improvements made as the result
of a ?_rant will accrue primarily to_the
benefit of the public as a whale. Fed-
erally owned Bubllc lands and waters
administered by a State or political
subdivision thereof under agreements
with a Department or Agien_c of the
Federal Government are eligible under
such  definition if the Secretaries de-
termine that the State or political sub-
division thereof is entitled or Is likely
to retain administrative responsibilit
for an extended period of time suffi-
cient to justify treatment as non-Fcd-
eral public lands or waters.

§32.4

consistent with the most current
Bureau of Census estimate.

(g) Labor. U.S. Department of
Labor

gq)_interior. U.S. Department of the
Interior. o

(Sr) Forest Service, Agency within the
U.S: Department of Agriculture.

§32.3 Program purpose and objectives.

s the_purgose of the Young Adult
Conservation Corps to provide émploy-
ment and other benefits to youths of
both sexes from all social, ‘economic
and racial _classifications who would
not otherwise be currently productive-
ly em(Jooned. The gouths will be em-
ployed for a period of service during
which they engage in useful conserva-
tion work™ which” would otherwise be
accomplished _if adequate funding
were made available.

§32,1 Program operation requirements,

(a) The State agencies cooperating
witli  Interior and Forest Service
having natural resource m_ana?ement
responsibilities should be involved in
the planning and Implementation of
the program. _

(bfGrantees shall be responsible for
the ‘'management of each Corps camF
and project, final selection of enroll-
ecs. determination of enrollee work as-
signments, training, discipline and ter-
mination, and camp oFeratlons_ in_ac-
cordance with this part and guidelines
issued by Interior and Forest Service.

il) Grantees shall assure that YACC
Program activities will not result in
he displacement of emFoned workers
(including partial displacément, such
as reduction in the hours of non-over-
time work or wages or_employment
henefits), or impair existing cortracts
for services, or result in tife substitu-
tion of YACC funds for other funds in
connection with work that would oth-
erwise be performed, or substitute jobs
assisted under YACC for existing Fed-
erally-assisted jobs, or result in (he
hiring of any youth when any other
person is on’layoff from the same or
any substantially equivalent job.

{v_ __ Grantees shall assure that the
activities in which the YACC enrollees

(0) Tptalgouth population. Number are employed will result in an increase

of youtli in a State ages 1G through 23,
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in employment opportunities over
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and such assistance is determined to
be in the best interest of the United
Stales. The lorowdmg of emergency as-
sistance shall not be In the best Inter-
est of the United States and may not
be granted by an agency head if:

(e% Persons other than those cur-
rently employed by the agency. at the
time of the émergency and trained in
the type _of emergency assistance
being provided would be” used in the
providing of the emergency assistance.

§28.1

relationship of an employer and an
employee) In any way related to the
{Jerformance_ of any one or more con-
raets aﬁ defined abovg. _

?1?) The Authorized Officer means
the employee of the Department, des-
ignated to”act on behalf of the Secre-
tary Pursuant to the Agreement and
Grant of Right-Of-Way for Trans-
Alaska Pipeline or such other person
to whom the Authorized Officer redc-

Ie%atcs_hls authority pursuant to the . .
de egéatlon of authority to the Author-  (b) Assistance is provided to a place
ized Qfficer from the Secretary. more than an hour's trave| ‘from
(0) The Department Compliance Of- where the fgency maintains fire pro-
tection facilities.”Assistance which re-

ficer means that officer of the Depart-
ment of the Interior so designated by
the Secretary.

PART 28— FIRE PROTECTION
EMERGENCY ASSISTANCE

§§els Purpose.

. t L
%8% Er%é?g';e'ﬁgfl assistance. 591 Definitions
AuTiioniTv: Act of May 27. 1955 (42 U.S.C.  29.2 Creation of the Fund
1850, 1856k 29.3 Fund administration.

Souuce: 41 PR 51794, Nov. 24. 1970, unless 294 General powers.
Officers and employees.

29.5
otherwise noted. %89 Iliinanc_itr]g, acfcotu_nttlr?g qut audit.
§281 Purpose. .7 Imposition of strict liability.
. . 29.8 Notification and advertisement.

The purpose of this part is to pro- 299 Claims, settlement and adjudication.
vide criteria for agencies in the De- 29.10 Subrogation.
partment to render fire protection 29.11 Investment.
emergency assistance to fire organiza- 29.12 Borrowing.
tions’not within the Department. 29.13 Termination.

I Authority: Sec.. 204(c), Trans-Alaska

§28.2  Definitions. Pipeline Althorization Act. 43 U.S.C. 1053

As used in this pa -

t: (c): Secs. 311(pK 1) and 311(p?(2) of t'h?JFe
(a) The term "agency head" means

eral Water Pollufion Control Act, 33 US.
the ‘Secretary of the Interior or an of-

[ 1321(p) (1), (22-
ficial of the Department of the Interi- ~ Source:42 FR 31789. June 23. 1977, unless
or who exercises authority delegated

otherwise noted.
by the Secretary of the Interior. =~
|y(%) Ttic tern¥| “fire, protec(tjlon; in- §Zilungﬂirrl1lt;ﬁ?:.part'
rludcs personnel services and_ equip-
ment re%uired for fire prevention(,q ihe (agﬁ Act means. the Trans-Alaskn

i i Pipeline Authorization Act. Title 11 of
protection of fe and”property, and - bibY" G155, 43 U.5.C. Secs. 1651 o

quires more than an hour’s travel may
be given for those fire emergencies
threatening to last more than 12
hours, or endangering human life.

PART 29— TRANS-ALASKA PIPELINE
LIABILITY FUND

h283 Emergency assistance. i ) ?j AW'HSF?& @\2/?1%% or effectively
In he absence of 2 remproc;agl}e:‘]lcr; controlled by the vessel owner or oper

Rrotectlon agreement, each
ead may lorowd_e emergenc%/ firé pro-
tection will not jeopardize the proper-

ead to pro-

impossible for the agency control the vessel owner or operator
tect the property of the United States by-
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atw;,&)ﬁy person that effectively. con-
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1) Stock interest, or )

if) Representation on a board of di-
rectirs or similar body, or

ill) Contract or other agreement
with other stockholders, or

iv) Otherwise, or S

3) Any person whicli is under
common ownership or control with the
vessel owner or operator. _
] (c)r "Claim" means a demand In writ-
ﬂ’naqrt or damages recoverable under this

(d) "Damage” or “damages” means
any ‘economic loss, arising out of or di-
rectly resultm? fram an incident, in-
cIudlrhg but nof limited to:

1) Removal costs. _

2 InjurP/ to, or destruction of, real
orpersonal property.

Loss of use of real or personal
property. _

ﬁ) Injury Lo, or destruction cl, natu-
ral resolrces.

5) Loss of use of natural resources.

C). Loss of profits or impairment of
earning capacity due to injury or de-
struction of real or personal property
or natural resources, including loss of
subsistence hunting, fishing and gath-
ering opportunities. _

(7) Loss of tax revenue for a period
of one Vear due to injury to real or
personal property.

(e) "Fund” means the Trans-Alaska
Pipeline Liability Fund established as
a non-Broflt corporate entity lR/ sec-
tion 204(c)(4) .of the Trans-Alaska
Pipeline Authorization Act.

{jf) "Guarantor” means the person,
other than the owner or operator who
provides evidence of financial rerpon-
sibility for an owner or operator, and
Includes an underwriter, insurer or
surety company. _

F%) "Incident” means a discharge of
oi 1ro\;n_ z?vessel tl_at:bI ’

iplates applicable water qualit
stgn)dar s, of p-p quattty

(2) Causes a film or sheen upon or
discoloration of the surface of the
water or adjomlnlg shorelines or causes
a sludge or emulsion to be depositor;
benea%. the surface of the water or
upon adjoining shorelines. _
fom "Oil" means petroleum in any

(i) "Operator of the pipeline” means

the person or persons to whom pay-
ments are made for the costs of trans-
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§29.1

portation of oil through the Trans-
Alaska Pipeline System. ]

(J) "Owner" means, in the case of oil,
the ‘owner of the oil at the time that
such_oil is loaded on a vessel at the
terminal facilities of the pipeline.

(k) "Owner or Operator" means, in
the ~case of a vessel, an[y _person
8wn|neg, oReratln?, or chartering by

emisé such vessel. o

(1)  "Person" means an individual, a
corporation, a partnership, an associa-
tion, a joint stock company, a business
trust, an unincorporated arganization,
or a Government entity.

_(m), "Person in_Charge" means the
individual immediately responsible for
the operations of a vessel.

(n) "Permittees” means the holders
of the Pipeline right-of-way for the
Trans-Alaska Piepline System and in-
cludes the Amerada Hess Pipeline
Company, ARCO Pipe_Line Company,
BP Plpehnes JInc., Exxon Pipeline
Company, Mobil Alaska Pipeline Com-
gany, Phillips Petroleum Company,

ohio Pipe Line Company, Union
Alaska Pipeline Company, and succe.v
sors in interest to any qne or more of
the aforenamed companies.

(0)r "Pipeline” means any pipeline in
the Trans-Alaska Pipeline System.

(;jn) "Secretary” means the Secretary
of the. Interior or his authorized repre-
sentatives.

(q?_ "Terminal facilities" means those
facilities of the Trans-Alaska Pipeline
System at which oil is taken from the
pipeline. and loaded on vessels or

laced in storage for future loading

nto vessels. o

(r) "Trans-Alaska Pipeling System"
or "System" means any pipeline or
terminal facilities constructed by the
K%{mlttees under the authority of the

(s) "United States" includes the vari-
ous’States of the United States, the
District of Columbia, the Common-
wealth of Puerto_Rico,_the Canal
Zone, Guam, the Trust Territory of
the Pacific Islands.

(t) "Vessel" means any type of
water-craft or other artificial contriv-
ance, used or capable of being used as
a means of transportation on water
which is engaged in any segment of
transportation " between “the “terminal
facilities of the pipeline and ports



529.2

under Ihe jurisdiction of the United
States, and which is carr[ylng oil that
has been transported through the
Trans-Alaska Pipeline System.

(mi2 Kit 31789. June 23. 1977, as amended at
mBKit 27840. June 27. 19781

3292 Creation of (lie Fund.

] (a?:The Trans-Alaska Pipeline Liabil-
ity Fund_was created by the Act as. a
enon-profit corporation to be adminis-
tered by the holders of the Trans-
Alaska “Pipeline right-of-way under
regulations prescribed by the Secre-

tary.

(K) The Fund shall take all steps
necessary to carry out its responsibil-
ities under the Act, including register-
ing or otherwise quallfyln_? fo do busi-
ness in all slates and térritories of the
United States that it may_reasonably
be expected to do business in.

(c).The Fund shall be subject to the
provisions of the Act, these imple-
menting regulations, and, to the
extent “consistent with the Act and
regulations, to the laws and regula-
tions of the states in which it is regis-
tered to do business.

) The right to repeal, alter, or
amend these ‘regulations is expressly
reserved.

S$29.3 Fund administration.

(@) The Fund_shall be administered
by a Board of Trustees designated by
the Permittees and the Secretary as
provided in paragraph (b) of this sec-

tio

(B)(l) The Board of Trustees shall
be comprised of gne member designat-
ed by each Permittee and three mem-
bers designated by the Secretary. At
least one” member designated by the
Secretary shall be chosen from per-
sons nominated by Lhc Governor of
the State of Alaska. Each member
shall serve for a period of three years
nnd may succeed himself. Each
member Shall have the right to one
vote. If additional persons become
holders of rights-of-way, each such_ad-
ditional Permittee shall have the right
to designate a trustee, and .if any
holder of right-of-way sells his interest
in such rl%ht-of-wa , such holder's
designated Trustee shall re5|?n from
the Board. The Board shall elect by a

43 CFR Subtitle A (10-1-87 Edition)
majority vote a Chairman and a Secre-

tary annually. n

(¥) Wheyre_any activity of the Fund

creates a conflict of |_nterest,|?r the ap-
?earance of a conflict of Interest, on
he part of any member of the Board
of Trustees, the member involved shall
excuse himself or herself from any
consideration oi such activity by the
Board of Trustees. _
, (g?7 If at any time there Is a tie vole
in the consideration of any matter by
the Board of Trustees, the member
designated by the Secretary with long-
est Service on the Board shall brea
the tie by voting twice.
d) The Board of Trustees by a ma-
{orl y vote shall select an Administra-
or to direct the day-to-day operations
of the Fund.

(e) The Board of Trustees shall hold
meetings every six monlhs, or more
frequently when necessary to consider
pressing ‘matters, including pending
claims under §29.9. _

f)(1) Each Board Member and offi-
cer of the Fund now or hereafter serv-
ing as such, shall be indemnified by
the Fund against any and all claims
and liabilities to which he has or shall
become subject by reason of serving or
having served as such Board Member
or officer, or b)() reason of any action
aIIe?ed to have been taken, omitted, or
neglected _him as such Board
Meémber or officer; and the Fund shall
reimburse each such person for all
legal expenses reasonably incurred by
him in connection with any such claim
or liabjlity: Provided, however, That
no such person shall be indemnified
against, or be reimbursed for any ex-
penses incurred in connection with,
any claim or liability arising out of his
own willful misconduct or gross negli-

The amount paid to any officer

ge E:)e

or Board Member by way of indemnifi-
cation shall not exceed his actual li-
abilities and actual, reasonable, and
n_ecessa_r%/ expenses incurred in connec-
tion with liie matter involved. Ex-
penses incurred in defending a civil or
criminal action, suit, or proceedin

may be paid by the Fund in advance o
the” final disposition of such action,
suit, or proceeding as authorized by
the Board in the specific case upon ré-
ceipt of an undertaking by or on

3n.
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behalf of the Board Member or officer
to relpay such amount If it shall ulti-
mately "be determined that he Is not
entitléd to be Indemnified by the Fund
as authorized herein.

(3) The_ indemnification provided by
this” section shall continue as to a
erson who has ceased to be a Board

ember or officer shall inure to the
benefit of the heirs, executors, and_ad-
ministrators of such_a person. The
right of indemnification hereinabove
provided for shall noi be exclusive of
any rights to which any Board
Meémber or officer of the Fund may
otherwise be entitled by law.

Jéz,:ﬁltlg%% Jupe 1650]1977. as amended at

§294 General powers.

The Fund shall have such powers ns
may be necessarx and appropriate for
the exercise of t _edpowers herein spe-
cifically and Impliedly conferred upon
the Fund and all “such incidental
powers as are customary_in non-profit
corporations %enerallg, .including but
notlimited to the following:

(@) By resolution of the Board of
Tru$tees, the Fund shall adopt a cor-
porate seal.

_(b) The Fund may sue and be syed
in"its corporate name and may employ
counsel to represent il. _

(c)_The Fund shall he a resident of
the ‘State of Alaska with Its principal
lace of business in Alaska, and the

oard of Trustees shall establish a
business office or offices as deemed
Eﬁ%%ssary for the operation of the

(d) In any civil action for the recov-
ery of damages resulting from an inci-
dent the Fund shall waive personal ju-
risdiction upon being furnished with a
cogy of the summons and complaint in
the “action.

(c) The Board of Trustees of the
Fund, b}/_ a ma#]orlty of those present
and voting, shall” adopt and may
amend and repeal by-laws governing
trb(%iesperformance of its statutory

d

(f) The Fund shall do all things nec-
essary and proper in conducting’its ac-
tivitiés as Trustee including

(1) Receipt of fee collections pursu-
ant to section 204(c)(6) of the act;
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§29.6

(2) Pa)‘ment of costs and expenses
reasonably necessary to the adminis-
tration of the Fund as well as costs re-
Iqldlnrgd to satisfy claims ngalnst the

(33 Investment of all sums not
needed for administration and the sat-
isfaction of claims in_Income produc-
5?1% securities as hereinafter provided;

(4) Seeking recover?/ of any monies
to" which it" Is entitled as ‘subrogee
under cir stfances set forth In sec-
tion 204(0%8[510 the act. )

) The Fund shall determine the
character of and the necessity for Its
obligations and_expenditures, ‘and the
manner in which they shall be In-
curred, allowed, and paid. The Board
of Trustees shall establish an annual
gudpeet, subject to the approval of the

ecretdry.

(Ih) All costs and expenses. reason-
aby( necessary to the administration
of the Fund, “Including costs and_ex-
penses Incident to the termination,
settlement, or pa%/ment of claims, arc
properly chargeable as expenses and
ﬂ]ag/anulﬁdout of fees or other income of

SR, ATES, June, 73,1977 ns amended at

S295 Officers and employees.

(a) The Administrator is the Chief
Executive Officer of the Fund and is
responsible for carrying out all execu-
tive and administration functions as
authorized by the Board of Trustees
in accordancé with the Act mcludlncrq
the receipt nnd verification of fees col-
lected from Owners of oil pursuant to
§29.6(a), the investment of Fund
assets in securities according to guide-
lines approved by the Board of Trust-
ees and Lhc Secretary, and the uls-
bursement of such asSets in_payment
of expenses and approved claims.

gb) The Fund may employ such
other person? as mag be necessary to
carry out Its functions.

§29.6 Financing, ncnunting, and nudit.
(a%(l) The Operator of the pipeline
shall” collect a fee of five cents per
barrel from the Owner of the oil at
the time it is loaded on a vessel at the
terminal facilities of the pipeline.
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Such fees shall be transferred forth-
with to the Fund for receipt and veri-
fication by thi" Administrator. Collec-
tion of lees shall cense nl the end of
the month follnwim: the month In
which $100,00(1,000 hns been accumu-
lated in the Fund
Collection of fees shall be resumed
wlICM the accumulation . fnlls
$100,000,000. The Administrator shall

notify the pipeline carriers by the fif-
teenth of the month whether fees are

lo be collected during the following ([]
m

the current market value of the Fund
on the day a the end of each mo iLh e
or _other” agreed upon accounting
period, when“the value is to be deter-

mined, L

<_b§ Costs of administration shall be
Enld from the money received by the
und, nnd nil sums riot needed for ad-
ministration and the satisfaction of S

claims shall be Invested In accordance clean-up )
person or entity,

cluding residents of

with §29.11. Thu interest on and the
?_roceeds from the sale of any obliga-
ions held in the Fund shall "be créd-

ited to and form a part of the Fund, such vessel.

Income from such securities shall be S
added to the principal of the Fund if
not used for costs of administration or
seftlement of claims.

c; At the end of each month, or
other agreed upon accounting period,
the Opeérator of the pipeline shall pro-
vide the Fund with a statement of the
respective volumes of crude oil trans-
ported by the Operator of the pipeline
and delivered to vessels, the amount of
fees charged and collected, and the
Owners from whom such fees were col-
lected. The Administrator shall pro-
vide a copy of the statement to the
Owners, and_to the State of Alaska.

) IThe Fund shall undertake an
annual accounting, )

e) The Funé s%all be audited annu-
ally”by the C_om?troller General, in co-
ordination with tho Administrator and
the Secretary. Authorized representa-
tives of the Comptroller General and
the Secretary shall have complete
access, for purposes of the audit or
otherwise, to all books, accounts, fi-
nancial records, reports, files, and all
other papers, things, or pro ert(?/ be-
longing to or in use by the Fund and
they shall be afforded full facilities
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System, fi
vessel (Jointly and severally), and Lhc
Fund established by section 204_Sc) of
the act, shall be strictly liable wi
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for verifying among other things,
transactions with the balances on Se-
curities held by depositories, fiscal
ageﬂts, and custodians. A report of
eac
General Shall be ‘submitted lo the

from any source. Congress.

audit made by the Comptroller

below H2'L7 NUHi.Hilion of strict liability.

(a) Notwithstanding tiie provisions
fany other law, where a vessel is en-
aged In any segment of transporta-

ion between the terminal facilities of

thl . . B _
()" The value of the Fund shall be I¢ Pipeline and ports under the Juris

“United Stales, and is
arr)élng oil which has been transport-
d through the Trans-Alaska Pipeline
In: owner and operator of the

hout
egard to fault In accordance with that
ection for all damages, Including
costs, sustained by any
public or private, in-
_ Canada, as a
esult of ang discharge of oil from

_ trict liability under this
ection shall cease when”the oil has

first been bro_ug_ht ashore at a port
under the jurisdi

ction oi the United
tates

S ,

(b) Strict liability shall not be im-
posed under this part if the owner or
operator of the vessel, or the Fund,
can prove that the
caused by an act of war or by the neg-
ligence of the United States or other
governmental agency. Strict liability
shall not be imposed under the act
with respect to the claim of a damng%co
party if the owner or operator of the
vessel, or the Fund, can :
dama%e was caused by the negligence
of suc

damages were

rove that the

damaged party. . ,
~(c) Strict liability for all claims aris-
ing ‘out of any one incident shall not

exceed 5100,000,000. The owner_ and
operator of the vessel shall
and severall _
$14,000,000 of such claims that are al-

_ be jointly
liable for the first
lowed. The Fund shall be liable for the
balance of the claims that are allowed
u'o to $100,000,000. If thee total claims
allowed exceed $100,000,000, they

shall be reduced proportionately. The

unpaid portion of any claim may be as-
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sorted and adjudicated under other ap-
plicable Federal or State law.

d)ﬁl) Each owner or operator of a
vessel shall obtain from the Federal
Maritime Omunixsbn_a "Certificate of
Financial Responsibility (Alaska Pipe-
line)" demonstrating compliance with
the ‘provisions of .iCCtlon Xlltp) of the
Federal Water Pollution Control Act
ns amended (83 U.S.C, 1321(p)>, and
regulations promulgated gursuant‘to
such act (40 CFR Part 543). Notwith-
standing Inconsistent language In such
act. financial res on5|b|I|tP/ in t
amount of $14,000, ﬂo for all such ves-
sels must be established. _ _

(2)  The certificate obtained in ac
cordance with this subsection shall be
carried on board the vessel, nnd a copy
shall be filed with the Fund, No oil
may be loaded on any vessel which has
nof been issyed a valid certificate
Yvhlch Is still in effect at the time of
oading,

S20.K Notification aml advertisi-mcnl.

(@) The person In charge of a vessel,
as'soon as he lias knowledge of an inci-
dent In which the vessel is Involved
shall Immediately notify the Fund of
the Incident using the fastest available
method of communication. Notifica-
tion under this section is in addition to
any notification required of the owner
oroperator of the vessel under section
311 Pb)(5% of the Federal Water Pollu-
tion Control Act Amendments of 1972
and the regiis of the US. Coast
Guard prormbr. d pursuant to such
Act (33 CFR 153.203).
_(b) When the Fund receives informa-
tion_pursuant to paragraph (a) of this
section or otherwise "of an incident,
the Fund shall, where possible, desig-
nate the source or sources of oil pollu-
tion and shall immediately notify the
owner and operator. of Such source
designation. In making the designa-
tion,"the Fund may ask the assistance
aGnudargooperatlop. of the US. Coast

_(c%(l) In all cases where there is any
likelthood of damages from an inci-
dent, the Fund shall’ advertise the des-
ignation, If such designation_has been
made, the procedures by which claims
may be presented, and the informa-
(t:llglnmgvhlch must be included in such
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(2?] The Fund shall establish, subject
to_the approval of the Secretary, uni
toiin procedures ami forms foradver-
tisement under this reel lon. _

(d1 Advertisement under this section
shall commence, no later than fifteen
clays from the date of the designation
under paragraph (I>? of this Section,
and in any event no later than twenty
days. from' the_date the Fund learns gl
the incident. The advertisement shall
continue lor a period ot not less than
thirty days.

|- Fth%» ! ljtnuenezfzm}%l us ninciided at

It20.t00nCIaims, Hetllemenl and adjudica-

(a)(1) Claims in accordance with this
section may be submitted by any dam-
aged party, his dully authorized agent,
of his'successor in Interest.

(2) . Claims submitted in, accordance
with tills section must contain the fol-
lowing Information: _

(1) A detailed statement of the cir-
cumstan?es, if known, by which the
claimed loss occurred.

(i) A detailed listing of damages in-
curred, categorized according to ‘the
type of damage involved (§29.1(d)),
nnd . Includlng a monetary claim for
eacli type of damage listed.

(iit) Where documentation, where
available, of all monetary claims as-
serted.

_éb)(l) All claims arising out of an In-
ident ‘shall be initially” presented to

he Fund.

52) Where  designation. under
§ 9.8(b¥](1) has been accomplished and
where the owner or operator does not
deny the designation, the Fund shall
transmit all Telated_ claims to the
owner or operator. The Fund shall
transmit_such claims within 5 days
after their receipt by the Fund.

_ (3) Where the Fund is unable to des
ignatc the source or sources of dis-
charge under 82S.Clb), all related
claims shall be processed and adjudi-
cated by the Fund. . .

(¢) In the case of a claim transmitted
under para?raph (b)(2) .of this section
not submifted to ‘arbitration under
mri%%'raph (h) of this section, and in

C
t
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U» The owner, operator or gtmrnth
lor lo whom the claim Is présented
denies all liability for the claim, for
any reason, or

person by ?ayment to the claimant
within ninety "days of the date upon
which the claim was presented to the

owner or operator or upon which ad-

vertising was commenced, whichever Is

later, the claimant may elect to com-

mence nn action In court against the
owner or operator or to present the
claim to the Fund, that election to be
Irrevocable and exclusive. _
<d) In the cose of a claim transmit-
ted “in accordance with paragraph
(b)(2) of this section, any person In-
fending to pa%/ or settle any such claim
shall notify the Fund of such inten-
tion, and of all terms of the intended
settlement, at least twenty days bi'ore
such payment or settlement’is made
final. Whenever the Fund objects, for
any reason, to the intended payment
orsettlement, it may request modifica-
tion of such payment or settlement, or
it may_ seek appropriate relief in Fed-
eral District Court in order to halt or
modify such payment or settlement.
_(e) In the casé of a claim transmitted
in accordance with paragraph (b)(2) of
this section, where full"and adequate
compensation is unavailable, either be-
cause  the  claim exceeds the
S14.Q00.00G limit of liability, or be-
cause the owner, operator, or guaran-
tor Is financially incapable of meeting
his obligations in full, a claim for the
amount'not compensated may be pre-
sented to the Fund. _
(f). Where any part_of the first
$14,000,000 of claims arising from an
incident Is paid by the Fund, for any
reason, the owner’and operator of the
vessel involved shall be liable to the
Fund for such amount paid in accord-
ance with section 204(c)(3) of the Act.
The Fund shali commence’an action in
court or pursue any other reasonable
means to recover such amount from
the owner, operator, and guarantor.
Where the owner, operator ‘and guar-
antor all deny lability for a claim
without any reasonable hasis for doing
so, the Fund may request that the
Fedora' Mnrltime "Commission revoke
the applicable Certificate of Financial
Responsibility and prohibit the guar-
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antor from providing evidence of fi-

nancial responsibility”In tho future.

Tinl* Fund ma){ sdetttlelgrfcom ro-
. mis¢ any claim presentc or ad-
2)  Tho claim Is not settled by anyjudicatign " abcordance witli para-

graphs (b)13) and (c) of this section
Frowded Lliat all claims not submitted
0. arbitration under paragraph <h) of
this section shall be settled ‘and pnid
within 120 days of the date upon
which the cla'm was so presented. to
the Fund, or upon_whch advertising
was commenced, whichever Is later.

t ((ju) A disputed cInlm may be submit-
e

ed to bm_dmg_arbltratlon, if the par-
ties to Ilie dispute so agree, under
terms and procedures agreéd to by the
parties. The Fund shall*he affordéd nn
opportunity to participate as a partY
In the arbitration, nnd If it does so It
shall be bound by the results of the ar-
bitration.

(i)  No claim may be presented, nor

any action be commenced, for dam-
ages recoverable under tills part unless
that claim Is presented to or tlint
action is commenced ngalnst, the
owner, operator, or guarantor, or
against the Fund, as to their respec-
tive liabilities, within three years from
the date of discovery of the damngcs
caused b?/ an incident, or within six
years of [he date of the incident caus-
ing_the damages, whichever is earlier.

)(I) The Board of Trustees, by a
majorltly_vote, shall deckle to allow or
deny claims or settlements presented
to the Fund, in accordance with tills
section. In its discretion, the Board
may delegate the authority to settle
classes of claims to Lhc Administrator.

(2X1) Where a cialin is presented to
the Fund by or on behalf of any
person having a close business, persqn-
al or governmental association with
any member of the Board of Trustees,
such as to create a conflict of interest
or the appearance of such conflict of
interest on the part of sucli member of
the Boaid of Trustees, the member in-
volved shall excuse himself or herself
from any consideration of such claim.

(i) here a claim presented to the

Fund has previously been presented to
an_owner or operator pursuant to
§29.9(b)(2), and such owner or opera-
tor has a close business, personal or
governmental association with any
member of the Board of Trustees,

Offico of the Secretory of Ihe Interior

such us to create a conflict of interest
or thu appearance of a conflict uf In-
terest on the part of such member of
the Board of Trustees, the member in-
volved shall excuse himself or herself
from any consideration of such claim.

(k? The Fund, subject to the approv-
al of the Secretary, shall establish uni-
form procedures and standards for the
npprnlsal and settlement of claims
ngninsl the Fund. I

1) The Fund may use the facilities
and services of private Insurance and
claims adjusting organizations In ad-
min'stering this'parf’and may contract
to pay compensation for those facili-
ties and servigces. _

(m) Any clniinr;.t agig_rleved by the
Fund's decision n a claim under tills
section may npr .d Ih¢ decision In the
appropriaté Federal District Court.

%2 FR 31709, June 23. 1977, as amended at
FR 27841 June 27, 1970

829.10 Subrogation.

If the Fund pazs compensation to
any claimant, the Fund shall be subro-
gated to all nc};hts claims and causes of
acilon which that claimant hns to the
extent permitted by law.

§29.11 Investment.

The monies accumulated in the

a
Fu(n)d shall be prudently invested in
the following t)épes of income-produc

|n?_ob_ll_ ations having a high degree of
re |ab|I|Y_ a"-' ; 'curity, or in such
other obligati, ns as the Secretary may

approve:
IO1) Fixed income securities issued by
the "United States or any of its agen-
cies, at the same interést rates and
teréns available to private investors;
a

tions issued by a corsporatlon or issued
or guaranteed by a State or Jocal gov-
ernment or any political _subdivision,
agency or InStrumentality = thereof,
provided such obligations™ having a
ratin b¥ Standard and Poors,”. or
Moody, 0 !

lent rating, or provided further that
the security or obligation is of the
same priority as another security or

obligation of the same issuer which

has been rated "A” or better, and pro-

vided that the portfolio has an overall
rating of "AA". Provided, however,

n
(2) Fixed income securities or obliga-

"A" or befter, or an equiva-

§29.13

That no securities or obligations of
Lite permittees or their affiliates_or of
any investment advisor or custodian lo
the Fund, or their alfilintes mny be
purchased or held by Lite Fund.

Time certificates of deposit and
commercial paper provided that the
commercial paper lias a rating of
either ALor PI or botli.

&b? No.more than two percent of the
total principal amount outstanding of
fixed income obligations of a single
Issuer may be held’by the Fund al gny
one time, Provided, Rowever. That litis
restriction shall not apply to 0b|l£1&-
tions of the United States or any of Its
agencies.

42 FR 31789, June 23, 1977, as amended at
£]3FR 337%?. Aug. 1 197P.

829.12 Burrowing.

In the event the Fund is unable to
satisfy a claim determined to_be justj-
fied, Or Isin need of money with which
to Initiate the operation of the Fund,
the Fund may borrow the money
needed from any commercial credit
source at the lowest available rate of
interest, If the amount to be borrowed
is $500,000 or less, the Administrator
may arrange to pledge the credit of
the” Fund pursuant to a resolution of
the Board of Trustees. If the proposed
borrowing exceeds $500,000, the Ad-
ministrator shall, prior to Issuance of a
note or other security pledging the
credt of the Fund, secure the approval
of the Secretary. No moner makl ho
borrowed from any of the Permittees
or their affiliates.

829.13 Termination.

Upaon termination of operations of
the pipeling, the full disposition of all
claims, and the expiration of time for
the filing of claims against the Fund,
all assets remaining in the Fund sha!’
be placed in a temporary trust fund
account within the State of Alaska.
The terms of the trust arrangement
shall be determined by the SeCretary.
During the next succeeding session of
Congress, the Secretary shall request
that"Congress provide for final disposi-
tion of the Fund. If Congress at any
time establishes a comprehensive oil
pollution liabilily fund which super-
sedes or repeals”the Fund, the Fund
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§32.1

assets and any ponding claims shall be
disposed of as Congress or the Secre-
tary shall direct.

Fimtojum. Note: For the Table of Public
Ia]n(T 6r(Ters former{x _ap[tJearln In 1 !s
volume, see the Appendix to tlt-8 43 CFR
Chapter II.

PART 32—GRANTS TO STATES FOR
ESTABLISHING  YOUNG  ADULT
CONSERVATION CORPS (YACO)
PROGRAM

C

Int*oduction.
Definitions. _
ram purpose nndqob ectives.

1
2
3 Pro 8
Pr(?’gram gration requrrements.
5 Administrative requirements.

NINONONONOD

Requiest for grant. . .
% A(P%_lcatlon %ormat, instructions, and

elines. .
32.OguI5ro ram re irements.

gortin reqtu
329 Consideration and criteria for award-

ing grants.
Authorjty: Pub. L. 95-93. see. 000. 91
sfat. G30(29 US.C. 80l),
ﬁource: 43 FR 12206, Mar. 23, 1970, unless
otherwise noted.

1321 Introduction.

(@) The Young Adult Conservation
Corps (YACC) Is'authorized by Title |

of the Youth” Employment and Dem-

onstration Projects Act of 1977 (Pub.L.
95-93). which amends the Comprehen-
sive_Employment and Training _Act
{/CIIIEITA) of 1973 by adding a new Title

(b) The Young Adult Conservation
Corps (YACC) is a year-round employ-
ment program _ for youn% men  and
women_aged 1G throlugh 23 Inclusive.
Financial™ assistance~ is available
through grants-in-aid for employment
and work”lo be performed on projects
affecting both Federal and non-Fcder-
til public lands and waters or_projects
limited to non-Federal public lands

and waters.. YACC grants do not re-

quire matchmg\. _
_(c). The YACC grant program is
{omtly managed by the Sccrefaric.s of
the Interior and Agriculture under an
interagency agreement with the Secre-
taré/ of Labor.

(d) _Thlrt){ percent of the sums ap-
propriated 1o carry out the YACC pro-
gram for any fiscal year will be avail-
able for grants during such year.

43 CFR Subtillo A (10-1-87 Edition)

Grant funds will be allocated on the
basis of the total youth population
within each Slate. State YACC pro-
grams must consjst of both Residential
and nonresldential I’O{ECIS. At least
25 percent of the State YACC pro-
ram must be residential by Septem-
er 30. 1978,

832.2 Definitions.

The terms used in these regulations
are defined as follows: _

(a) Act. The Comprehensive Emgloy-
ment and Training Act of 1973, &s
amended.

(b) YACC. Young Adult Conserva-
tion” Corps. _

(c) Secretaries, The Secretaries of
the "Interior and Agriculture or their
designated represenfatives. The YACC
?rogram_ is managed within Interior by
he” Office of Youth Programs, and
within Agriculture, by the Forest Serv-
ice.

(d% State, Any of the several States
of the United ‘States, District of Co-
lumbia, Commonwealth of Puerto
Rico, Virgin Islands, Guam, American
Samoa, and The Trust Territories of
the Pacific Islands and the Northern
Marianas. ) _

(e). Refugec/parolce. An alien who is
admitted into the United States under
the Immigration and Nationality Act,
and who is legally authorized to take
g(tartmanent employment in the United

ates.

_ (f% Enrollee. An individual enrolled
in'the YACC grant program.

g) Grant. undln? furnished by the
SecCretaries to a Stale pursuant to the
Act in order to carry out the YACC
program, o

(h) Grantee. Any State recipient of a
grant for the operation of a YACC
program affecting both Federal and
non-Federal public lands and waters
or projects limited to non-Federal
gubllc ands and waters ns designated

y the Governor in each State.

(i) Subgranlec. Any unit of general
local government or any public agenc
Or organization or any_ private non-
Rroflt agency or organization which

as been in existence at least 2 years
which has successfully applied to a
State for funds to operate a YACC
project affecting both Federal and
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non-Fe .oral public lands and waters
within that State or projects limited
to non-Federal public ~ lands and
waters. _

(J) Contractor. Any public agency or
organization, or_an%{ private non-pfofit
agency or organizafion which has been
in existence for at least 2 years and Is
under contracL witli the "grantee or
sub-grantee for the conduct of a
YACC project affecting both Federal
and non-Federal puplic lands_ or
waters, or projects limited to non-Fed-
eral public lands and waters.

(k) State grant program. The YACC
program consisting of one or more
projects operated by a State with Fed-
eral Funding. o

(1) Project. A YACC residential camp
operation or nonresldential project:

(1) Residential camp. A YACC facili-
ty established and maintained to pro-
vide 7 days-pcr-wceck, 24 hours-per-da
residential support services for enroll-
ees.

(2) Nonrcsidential prty'e_ct. A desig-
nated area from which daily work ac-
tivities are assigned and to/from
which nonresldential enrollecs com-
mute daily.

(m) In consyltation with, Advance
discussion shall occur on the matter
under consideration.

(n) Non-Federal public lands and
waters. Any lands or waters within the
territorial “limits of a State owned
gither m_fe_e_mm?le by a Slate or polit-
ical subdivision thereof or over which
a State or political subdivision thereof
has, as determined by the Secretaries,
sufficient long-term” jurlsidictlon so
that improvements made as the result
of a ?_rant will accrue primarily to_the
benefit of the public as a whole. Fed-
erally owned public lands and waters
administered by a State or political
subdivision thefeof under agreements
with a Department or Aqen_c of the
Federal Government are eligible under
such _definition if the Secretaries de-
termine that the State_or political sub-
division thereof is entitled or is likely
to retain administrative responsibiljty
for an extended period of time suffi-
cient to justify treatment as non-Fed-
eral public lands or waters.

§32.4

consistent _with the most current
Bureau of Census estimate.

(g) Labor. U.S. Department of
Labor.
gq)_lnterior. U.S. Department of the
Interior. o

(Sr) Forest Service. Agency within the
U.S. Depart merit of Agriculture.

fi32.3 Program purpose und objectives.

It Is the purpose of the Young Adult
Conservation Corps to provide employ-
ment and other benefits to youths of
both sexes from all social, ‘economic
and racial classifications who would
not otherwise be currently productive-
ly employed. The youths will be em-
ployed for a period. of service during
which they engage in useful conserva-
tion work” which” would otherwise be
accomplished _If adequate funding
were made available.

§321 Program operation requirements.

(a) The State agencies cooperating
with Interior and Forest Service
having natural resource m_ana(];ement
responsibilities should be involved in
the planning and implementation of
the program. )

(b) Grantees shall be responsible for
the ‘'management of each Corps cam
and project, final selection of cnroll-
ccs, determination of enrollee work as-
sighments, training, discipline and ter-
mination, and camp operations in_ac-
cordance with this part and guidelines
issued by Interior and Forest Service.

(1) Grantees shall assure that YACC
Progr_am activities will not result in
he displacement of em?loyed workers
(including partial displacement suck
as reduction in the hours of non-over-
time work or wages or employment
henefits), or impair exjsting cortracts
for services, or result in the substitu-
tion of YACC funds for other funds in
connection with work that would oth-
erwise be performed, or substitute Jobs
assisted under YACC for existing Fed-
erally-assisted jobs, or result in lhe
hiring of any youth when any other
person is on’layoff from the Same or
any substantially ec1uwa|ent job.

(VZ)__Gra_ntees_shal assure_ that the
activities in which the YACC enrollees

(0) Totalg/outh population. Number are employed will result in an increase

of 'youth in a State ages 16 through 23,
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Beach t.
Beach 2.

Beach 3.

Beach 4.
Beach 5.

Beach 6.
Beach 7.

Location of Marmot Island
Northern Sea Lion Rookeries

LEGEND

Males only

All ages, both sexes, few
pups, not currently used
(1987 pupping season)

Major pupping beach
(Not used In 1989)

Major pupping beach

All ages and both sexes,
not currently used

Same as 5
Major pupping beach

Beach 1

Beach 2
Beach 3

Beach 4

Beach 5

Beach 6

Beach 7
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Marmot Island Rookery

Marmot Bay
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STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSIS

CEPARTMENT OCYOJON SILL NUMBER SPONSOR

Fish and Game Habitat SB 545 Resources

>c*rmu of m .

Marmot Island Critical Habitat Area
DEPARTMENT POSITION
Support with Amendments
j 117y
COMVmMSJONER': ATVRE

A Frank Rue, Director

SUMMARY

T ROATAR TSIARd Residents,

Wildlife Enthusiasts,
Commercial Fisherman

organizational >'AOFT FOR WLL ORGANIZATIONAL OPPOSITION TO SILL

""“Départment ‘of Natural Resources

FISCAL IliRACT: O NONE BFISCAL NOTE ATTACHED

The purpose of the bill is to establish the Marmot Island Critical Habitat Area
and provide for an effective date.

analysis OF BILL/IPROGRAM EFFECTS

The bill achieves the following:

1. Establishes the Marmot Island Critical Habitat Area for the purpose of
protection and enhancement of Tfish and wildlife habitat and" populations,
especially marine mammals, and seabirds.

2. Directs the Commissioner of Fish and Game to report biennially on the status
of Stellar sea lions and the Marmot Island rookery.

3. Closes the area to mineral entry until the Steller sea lion population is
removed from the threatened, endangered, and depleted species status under
16 USC 1531-1543.

4. Repeals the critical habitat area July 1, 2005.

AMENDMENTS PROPOSED

The Department of Fish and Game supports the bill with the Tfollowing
amendments. *
(See attached)

HUM ATTACH A MFAJUTE SHOT 70* AOOMOSUA COMMPETS OC AJULYM .

OLOOL IV*, LIMb»



Attachment to Bill Analysis for SB 545
Amendments Proposed
Amend AS 16.20.630(a) as follows:

(@ The following land and water 1is designated as the Marmot
Island Critical Habitat Area:

(1) Township 22 South, Range 15 West Seward Meridian
Section 19
Sections 30-31

(2) Township 22 South, Range 16 West, Seward Meridian
[SECTION 36: El/2 EN/2 SE1/4 , EI/2 WI1/2 El/2 SE1/4]
Section 36: SE/4 . EI/2 El/2 SWi1/4

(3 Township 23 South, Range 15 West, Seward Meridian
Sections 6-7
Section 18

(4) Township 23 South, Range 16 West, Seward Meridian

[SECTION 1: EN/2 EN/2 , E1/2 WI/2 EIN/2]

Section 1: El/2 . El/2 EN/2 WI/2

Section 12: El/2 El/2 , EN/2 W1/2 El/2

Section 13

Section 14: EI/2 EV/2 EN/2 NE1/4 , EVN/2 EN/2 EN/2 NI/2

SE1/4, S1/2 SE1/4
[SECTION 23]

Sections 22-24

(5) The State tideland, [AND] submerged land and water for a
distance of one and one-half miles from the mean high
tide line of the shoreline found on state land that 1is
described in (1), (3), and (4) of this subsection; the
boundary lines of the water described 1in this paragraph
include the water of the state on the eastern shores of
Marmot Island between lines extending

(1) one and one-half miles from the shoreline on a line
extended northward from the boundary between
Section 24, Township 22 South, Range 16 West,
Seward Meridian and Section 19, Township 22 South,
Range 15 West, Seward Meridian; and

(B) one and one-half miles from the shoreline on a line
extended [SOUTHWARD] westward from the boundary
between Sections 15 and 22 AND 23, Township 23
South, Range 16 West, Seward Meridian.

These changes are necessary to correct an error in the legal
description (Section 7, Township 23 South, Range 15 West, Seward
Meridian, and Section 24, Township 23 South, Range 16 West, Seward
Meridian, were 1inadvertantly omitted); to include 1important sea



lion haulouts on the southern tip of the island; and to include a

critical access point along the boundary of the critical habitat
area.

Amend AS 16.20.630(c) as follows;

(c) The commissioner shall report biennially to the legislature on
the status of the Steller sea lions and the Marmot Island
rookeries. The 1land and water described in (a) of this
section is closed to mineral entry under AS
38.05.185-38.05.275 [UNTIL THE STELLER SEA LION POPULATION IS
REMOVED FROM THREATENED, ENDANGERED, AND DEPLETED SPECIES
STATUS UNDER 16 U.S.C. 1531-1543].

Proper protection and management of the Steller sea lions and their
rookeries requires the closing of Marmot Island Critical Habitat
Area to mineral entry to prevent surface disturbance and
displacement of animals. These closures are essential for not only
the recovery of Steller sea lion populations but for their long
term maintenance and protection as well.

Omit Sec, 2. AS 16.20.630, [AS ENACTED IN SEC. 1 OF THIS ACT,
IS REPEALED JULY 1, 2005].

Proper protection and management of the Steller sea lions and their
rookeries requires critical habitat area status for not only the
recovery of Steller sea lion populations but for their long term
maintenance and protection as well.



For the arbitration
of future disputes;

The American Arbitration Association
recommends the following arbitration clause
for insertion in all commercial contracts:

Standard Arbitration Clause

Any controversy or claim arising out of or
relating to this contract, or the breach thereof,
shall be settled by arbitration in accordance
with the Commercial Arbitration Rules of

the American Arbitration Association, and
judgment on the award rendered by the
arbitrator(s) may be entered in any court
having jurisdiction thereof,

For the submission
of existing disputes;

We, the undersigned parties, heicby agree

to submit to arbitration under the Commercial
Arbitration Rules of the American Arbitration
Association the following controversy: (cite
briefly). We further agree that the above
controversy be submitted to (one) (three)
arbitrator(i) selected from lhe panels of
arbitrators of the American Arbitration
Association. We further agree that we will
faithfully observe this agreement and the rules,
and that we will abide by and perform any
award rendered by the arbitrator(s) and that a
judgment of the court having jurisdiction may
be entered on the award.

If cither party is from a country other than the
United States, be sure to request a copy of the

Supplementary Procedures for International
Commercial Arbitration.
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Commercial Arbitration Rules

1. Agreement of Parties

The parries (hall be deemed to have made these
rule* a part of their arbitration agreement when-
ever they have provided for arbitration by the
American Arbitration Association or under its
rules. These rules and any amendment thw'of
shell apply in the form obtaining al the time the
arbitration is initialed.

2. Name of Tribunal

Any tribunal constituted by the parties for the
settlement of their dispute under these rules shall
be called the Commercial Arbitration Tribunal.

3. Administrator

When parties agree to arbitrate under these rules,
or when they provide for arbitration by the American
Arbitration Association and an arbitration is initi-
ated thereunder, they thereby constitute the aa a
the administrator of the arbitration. The authority
and obligations of the administrator are prescribed
in the agreement of the panics and in these rules.

4. Delegation of Duties

The duties of the AAA under these rules may be
carried out through tribunal administrators or such
other officers or committees as the AAA may direct.

5. National Panel of Arbitrators

The AAA shall establish and maintain a National
Panel of Commercial Arbitrators and shall appoint
arbitrators therefrom as hereinafter provided.

6. Office of Tribunal

The general office of a tribunal is the headquar-
ters of the AAA, which may, however, assign the
administration of an arbitration to any of its
regional offices.

7. Initiation under an Arbitration Provision
in a Contract

Arbitration under an arbitration provision In a
contract may be initiated in the following manner:

(@) The initiating party shall give notice to the
other party of its intention to arbitrate (Demand),
which notice shall contain a statement setting
forth the nature of the dispute, the amount
involved, if any, the remedy sought, and
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(b) Shall file at any regional office of the AAA
three copies of said notice and throe copies of the
arbitration provisions of the contract, together
with the appropriate administrative fee as provided
in the Administrative Fee Schedule.

The AAA shall give notice of the filing to the oth-
er party. If so desired, the party on whom the De-
mand for arbitration is made may file an answering
statement in duplicate with the AAA within seven
days after notice from the AAA, in which event
that party shall simultaneously send a copy of

the answer to the other party. If a counterclaim is
asserted, it shaii contain a statement setting forth
the nature of the counterclaim, the amount involved,
If any, and the remedy sought. If a monetary
claim is made in the answer, the appropriate fee
provided in the Administrative Fee Schedule shall
be forwarded to the AAA with the answer. If no
answer is filed within (he stated time, it will be
assumed that the claim is denied. Failure to file an
answer shall not operate to delay the arbitration.

Unless the AAA in its discretion determines other—
wise, the Expedited Procedures of the Commercial
Arbitration Rules shall be applied in any case
where the total claim of any party does not exceed
$15,000, exclusive of interest and arbitration costs.
Parties may also agree to the Expedited Proce-
dures In cases Involving claims In excess of
$15,000. The Expedited Procedures shall be
applied as described in Sections 54 through 58

of these rules.

8. Changes of Claim

After filing of the claim, if either party desires to
make any new or different claim, such claim shall
be made in writing and filed with the AAA, and

a copy thereof shall be mailed to the other party,
who shall have a period of seven days from the
date of such mailing within which to file an answer
with the AAA. After the arbitrator is appointed,
however, no new or different claim may be sub-
mitted except with the arbitrator's consent.

9. Initiation under a Submission

Parties to any existing dispute may commence

an arbitration under these rules by filing at any
regional office two copies of a written agreement
to arbitrate under these rules (Submission), signed
by the parties. It shall contain a statement of the
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matter in dispute, the Amount of money involved,
if Any, «nd the remedy sought, together with the
approprittc administrative fee as provided in the
Administrative Fee Schedule.

10. Administrative Conference

and Preliminary Hearing

At the requeit of the parties or at the discretion
of the AAA, an administrative conference with the
administrator and the parties will be scheduled

in Appropriate CaSeS to arrange for an exchange
of information and the stipulation of uncontested
facts to expedite the arbitration proceedings.

In large or complex cases, at the discretion of the
arbitrator(s) or the AAA, A preliminary hearing
will be scheduled with the arbitrator(s) and the
parties to arrange for the production of relevant
documents and other evidence, to identify witnesses
to be called, to schedule further hearings, and to
consider nny other matters that will expedite the
arbitration proceedings.

11. Fixing of Locale

The parties may mutually agree on the locate
where the arbitration is to he held, if the locale
is not designated within seven days from the date
of filing the Demand or Submission, (he AAA
shall have the power to determine the locale, its
decision shall be final and binding. If any party
requests that the hearing be held in a specific
locale and the other party files r.o objection
thereto within seven days after notice of the
request, the locate shall be the one requested.

12. Qualifications of Arbitrator

Any arbitrator appointed pursuant to Section 13
or Section IS shall be neutral, subject to disquali-
fication for the reasons specified in Section 19. If
the Agreement of the parties names an arbitrator
or specifies any other method of appointing an
arbitrator, or if the parties specifically so agree
in writing, such arbitrator shall not be subject

to disqualification for said reasons.

13. Appointment from Panel

If the parties have not appoint:d an arbitrator
and have net provided any other method of
appointment, the arbitrator shall be appointed
in the following manner: Immediately after the
filing of the Demand or Submission, the AAA
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shall submit simultaneously to each party to the
dispute an identical list of names of persons chosen
from the panel. Bach party to the dispute shall
have seven days from the mailing date within
which to cross off any names objected to, number
the remaining names to indicate the order of pref-
erence. and return the list to the AAA. If a party
does not return the list within the time specified,
all persons named therein shall be deemed accept*
able. From among the persons who have been ap-
proved on both lists, and in accordance with the
designated order of mutual preference, the AAA
shall invite the acceptance of an arbitrator to
serve. If the parlies fail to agree on any of the
persons named, if acceptable arbitrators are una-
ble lo act, or If for any other reason the appoint-
ment cannot be made from the submitted lists, the
AAA shall have the power to make the appoint-
ment fro;* among other members of the panel
without the submission of any additional list.

14. Direct Appointment by Partita

If the agreement of the parties names an arbitrator
or specifies a method of appointing an arbitrator,
that designation oi method shall be followed. The
notice of appointment, with the name and address
of the arbitrator, shall be filed with the AAA

by the appointing party. Upon the request of any
such appointing pmy, the AAA shall submit a
list of members of the panel from which the party
may, if it so desires, make the appointment.

If the agreement specifies a period of time within
which an arbitrator shall be appointed and any
party fails to make such appointment within that
period, the AAA shall make the appointment.

If no period of time is specified in the agreement,
the AAA shall notify the parties to make (he
appointment and if within seven days thereafter
the arbitrator has not been so appointed, the AAA
shall make the appointment.

15. Appointment of Neutral Arbitrator

by Parly-Appointed Arbitrator*

If the parties have appointed their arbitrators, or
if either or both of them have been appointed a*
provided in Section )4, and have authorized such
arbitrators to appoint a neutral arbitrator within a
specified time and no appointment is made within
such lime or any agreed extension thereof, the
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AAA shall appoint a neutral arbitrator, who shall
act as chairperson.

If no period of time is specified for appointment
of the neutral arbitrator and the parties do not
make the appointment within seven days from
the date of the appointment of the last party-
appointed arbitrator, the AAA shall appoint the
neutral arbitrator who shall act as chairperson.

If the parties have agreed that their arbitrators
shall appoint the neutral arbitrator from the panel,
the AAA shall furnish to the party—appointed
arbitrators, in the manner prescribed in Section

)3, a list selected from the panel, and the appoint-
ment of the neutral arbitrator shall be made as
prescribed in that section.

16. Nationality of Arbitrator

in International Arbitration

If one of the parties is a national or resident of

a country other than the United States, the sole
arbitrator or the neutral arbitrator shall, upon the
requeit of either party, be appointed from among
the nationals of a country other than that of any
of the parties.

17. Number of Arbitrators

If the arbitration agreement does not specify the

number of arbitrators, the dispute shall be heard

and determined by one arbitrator, unless the AAA,
in its discretion, directs that a greater number of

arbitrators be appointed.

18. Notice to Arbitrator of Appointment
Notice of (he appointment of the neutral arbitra-
tor, whether appointed by the parties or by the
AAA. shall be mailed to the arbitrator by the
AAA, together with a copy of these rules, and
the signed acceptance of the arbitrator shall be
filed prior to the opening of the first hearing.

19. Disclosure nnd Challenge Procedure

A person appointed as neutral arbitrator shall
disclose to the AAA any circumstance likely

to affect impartiality, including any bias or any
rininclal or personal interest in the result of the
arbitration or any past or present relationship with
the panics or their counsel. Upon receipt of such
information from the arbitrator or another source,
the AAA shall communicate the information to
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the parties, and, if it deems it appropriate to do
so, to the arbitrator and others. Thereafter, the
AAA shall determine whether the arbitrator should
be disqualified and shall inform the parties of its
decision, which shall be conclusive.

20. Vacancies

If any arbitrator should resign, die, withdraw,
refuse, be disqualified, or be unable to perform
the duties of the office, the AAA may, on proof
satisfactory to it, declare the office vacant.
Vacancies shall be filled in accordance with the
applicable provisions of these rules.

In the event of a vacancy in a panel of neutral
arbitrators, the remaining arbitrator or arbitrators
may continue with the hearing and determination
of the controversy, unless the parties agree otherwise.

21. Time and Place

The arbitrator shall fix lhe time and place for
each hearing. The AAA shall mail to each party
notice thereof at least five days in advance, unless
the parlies by mutual agreement waive such notice
or modify the terms thereof.

22. Representation by Counsel

Any party may be represented by counsel. A

party intending to be so represented shall notify
the other party and the AAA of the name and
address of counsel at least three days prior to

the date set for the hearing at which counsel is
first to appear. When an arbitration Is initiated

by counsel or when an attorney replies for the other
party, such notice is deemed to have been given.

23. Stenographic Record

Any party wishing a stenographic record shall
make arrangements directly with a stenographer
and shall notify tl e other parties of such arrange-
ments in advance of the hearing. The requesting
party or panics shall pay the cost of the record.

24. Interpreters

Any party wishing an interpreter shall make all
arrangements directly with an interpreter and shall
assume the costs of the service.

25. Attendance at Hearings
The arbitrator shall maintain the privacy of the
hearings unless the law provides to the contrary.
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Any person having a direct Intcreit in the arbitra-
tion it entitled to attend hearing!. The arbitrator
shall otherwise have the power to require the
exclusion of any withess, other than a party or
other essential person, during the testimony of
any other witness. It shall be discretionary with
the arbitrator to determine the propriety of the
attendance of any other person.

26. Adjournments

The arbitrator may take an adjournment upon
the request of a party or on the arbitrator’s own
initiative and shall take an adjournment when all
Of the parties agree thereto.

27. Oaths

Before proceeding with the first hearing or with
the examination of the file, each arbitrator may
take an oath of office and, If required by law
shall do so. The arbitrator has discretion to re-
quire witnesses to testify under an oath administered
by any duly qualified person and, if it Is required
by law or demanded by either party, shall do so.

28. Majority Decision

Whenever there is more than one arbitrator, all
decisions of the arbitrators must be by at least a
majority. The award must also be made by at least
a majority unless the concurrence of all is expressly
required by the arbitration agreement or by law.

29. Order of Proceedings

A hearing shall be opened by the filing of the oath
of the arbitrator, where required; by the recording
of the place, time, and date of the hearing, and the
presence of the arbitrator, the parties, and counsel,
If any; and by the receipt by the arbitrator of the
statement of the claim and answer, if any.

The arbitrator may, at the beginning of the hearing,
ask for statements clarifying the issues involved.

The complaining party shall then present its claim,
proofs, and witnesses, who shall submit to ques-
tions or other examination. The defending party
shall then present its defense, proofs, and witnesses,
who Shalt submit to questions or other examination.
The arbitrator has the discretion to vary this procedure
but shall afford a full and equal opportunity to all
parties for the presentation of any material or
relevant proofs.
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Exhibits, when offered by either party, may be
received in evidence by the arbitrator.

The names and addresses of all witnesses and the
exhibits in the order received shall be made a part
of the record.

30. Arbitration in the Absence of « Party
Unless the law provides to the contrary, the arbitra-
tion may proceed in the absence of any party who,
after due notice, falls to be present or fails to obtain
an adjournment. An award shall not be made solely
on the default of a party. The arbitrator shall require
the party who It present to submit such evidence as
the arbitrator may require for the making of an award.

31. Evidence

The parties may offer such evidence as is relevant
3r,1 material to the dispute and shall produce such
i rional evidence as the arbitrator may deem
necessary to an understanding and determination
of the dispute. An arbitrator authorized by law to
subpoena witnesses or documents may do so upon
the request of any party or independently.

The arbitrator shall be the judge of the relevance
and materiality of the evidence offered, and
conformity to legal rules of evidence shall not

be necessary. All evidence shall be taken in the
presence of all of the arbitrators and all of the
parties, except where any of the parties is absent
in default or has waived the right to be present.

32. Evidence by Affidavit

and Filing of Documenti

The arbitrator shall receive and consider the
evidence of witnesses by affidavit, but shall give
it only such weight as the arbitrator deems it
entitled to after consideration of any objection
made to its admission.

Ail documenis not filed with the arbitrator at (he
hearing but arranged for at the hearing or subse-
quently by agreement of the parties shall be filed
with the AAA for transmission to the arbitrator.
All parties shall be afforded an opportunity to
examine such document*.

33. Inspection or Investigation
Whenever the arbitrator deems it necessary to make
an Inspection or investigation In connection with
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the arbitration, the arbitrator shall direct the AAA
lo advise the panics of that intention. The arbitrator
shall set the time and the AAA shdl notify the
parties thereof. Any party who so desires may be
present at such inspection or investigation, in the
event that one or both parties are not present at
the inspection or investigation, the arbitrator shall

make a verbal or written report to the parties and
*ffrra the> An »jpportvrni<y lo foinm«nl.

34. C«i>KrYAli»H «( Property

The arbitrator may issue such orders as may be
deemed necessary to safeguard the property which
is the subject mat.er of the arbitration without
prejudice to the rights of the parties or to the final
determination of the dispute.

35. Closing of Hearings

The arbitrator shall specifically inquire of all parties
whether they have any further proofs to offer or
witnesses to be heard. Upon receiving negative replies,
or if satisfied that the record is complete, the
arbitrator shall declare the hearings closed and a
minute thereof shall be recorded. If briefs are to
be filed, the hearings shall be declared closed as of
the final date set by the arbitrator for the receipt
of briefs. If documents are to be filed as provided
for in Section 32 and the date set for their receipt
is later than that set for the receipt of briefs, the
later date shall be the date of closing the hearings.
The time limit within which the arbitrator is required
to make the award shall commence to run, in the
absence of other agreements by the parties, upon
the closing of the hearings.

36. Reopening of Hearings

The hearings may be reopened on the arbitrator’sown
motion, or upon application of a party, at any time
before the award is made. If reopening the hearings
would prevent the making of the award within the
specific time agreed upon by the parties in the contract
out of which the controversy has arisen, me matter
may not be reopened unless (he parties agree upon lhe
extension of such time. When no specific date Is fixed
in the contract, the arbitrator may reopen the hear*
ingt and shall have thirty days from the closing of the
reopened hearings within which lo make an award.

37. Waiver of Oral Hearings
The parlies may provide, by written agreement,
for the waiver of oral hearings. If the parties are
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unable to agree as to the procedure, the AAA shall
specify a fair and equitable procedure.

31. Waiver of Rules

Any parly who proceeds with lhe arbitration after
knowledge that any provision or requirement of
these rules has not been complied with and who

fails to state objection thereto in writing, shall be
oeemea to nave waiveo me rignt to opject.

Jy. extensions ol nme

The parties may modify any period of time by mutual
agreement. The AA'. may for good cause extend any
period of time establi: bed by these rules, except the
time for making the av ard. The AAA shall notify the
parties of any such extension and its reason therefor.

40. Communication with Arbitrator

and Serving of Notice

(a) There shall be no communication between the
parties and a neutral arbitrator other than at oral
hearings. Any other oral or written communication
from the parties to the arbitrator shall be directed
to the AAA for (ransmittaJ to the arbitrator.

(b) Each party to an agreement that provides for
arbitration under hese rules shall be deemed to have
consented that any papers, notices, or process nec—
essary or proper for the initiation or continuation
of an arbitration under these rules; for any court
action in connection therewith; or for the entry of
judgment on any award made thereunder may be
served on the party by mail addressed to the party
or its at'orney at the last known address or by per-
sonal service, within or without the state wherein the
arbitration is to be held (whether the party be within
or without the United States of America), provided
that a reasonable opportunity to be heard with
regard thereto has been granted such to the party.

41. Time of Awurd

The award shall be made promptly by the arbitrator
and, unless otherwise agreed by the parties or specified
by law, no later than thirty days from the date of
closing the hearings, or, If oral hearings have been
waived, from the date of transmitting the final
statements and proofs to the arbitrator.

42. Form of Awird
The award shall be in writing and shall be
signed either by the sole arbitrator or by at least
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a majority if there be more than one. It shall be
executed in the manner required by law,

43. Scope of Award

The arbitrator may grant any remedy or relief
that the arbitrator deems just and equitable
and within the scope of the agreement of the
parties, including, but not limited to, specific
performance of a contract. The arbitrator, in
the award, shall assess arbitration fees and
expenses In favor of any party and, In the
event that any administrative fees or expenses
are due the AAA, In favor of the AAA.

44. Award upon Settlement

If the parties settle their dispute during the
course of lhe arbitration, the arbitrator may,
upon their request, set forth the terms of the
agreed settlement in an award.

45. Delivery of Award to Parties

Parties shall accept as legal delivery of the
award the placing of the award or a true copy
thereof in the mail by the AAA, addressed

to a party at its last known address or to its
attorney; personal service of the award; or
the filing of the award in any other manner
that may be prescribed by law.

46. Release of Documents

for Judicial Proceedings

The AAA shall, upon the written request of

a party, furnish to that party, at its expense,
certified facsimiles of any papers in the AAA’s
possession that may be required in judicial
proceedings relating to the arbitration.

47. Applications to Court

and Exclusion of Liability

(a) No judicial proceeding by a party relating

to the subject matter of the arbitration shall be
deemed a waiver of the party’s right to arbitrate.

(b) Neither the AAA nor any arbitrator in a pro-

ceeding under tnese rules is a necessary party In
judicial proceedings relating to the arbitration.

(c) Parties to these rules shall be deemed to have
consented that judgment on the arbitration award
may be entered in any federal or state court hav-
ing jurisdiction thereof.
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(d) Neither the AAA nor any arbitrator shall be liable
to any party for any act or omission in connection
with any arbitration conducted under these rules.

48. Administrative Fees

As a not-for—profit organization, the AAA shall
prescribe an Administrative Fee Schedule and a
Refund Schedule to compensate it for the cost of
providing administrative services. The schedule in
effect at the time of filing or the time of refund
shall be applicable.

The administrative fees shall be advanced by
the Initiating party or parties, subject to final
apportionment by the arbitrator in the award.

When a matter is withdrawn or settled, the
refund shall be made in accordance with the
Refund Schedule.

The AAA may, in the event of extreme
hardship on the part of any party, defer
or reduce the administrative fee.

49. Fees when Ort) Hearings Ar+ Waived

When all oral hearing* arc waived un ler Section
37, the Administrative Fee Schedule shall apply.

50. Expenses
The expenses of witnesses for either side shall
be paid by the party producing such witnesses.

The cost of the stenographic record, if any is made,
and all transcripts thereof, shall be prorated equally
among ail parties ordering copies unless they shall
otherwise agree, and shall be paid for by the respon-
sible parties directly to the reporting agency.

Ail Other expenses of the arbitration, including
required traveling and other expenses of the
arbitrator and of AAA representatives and the
expenses of any witness or the cost of any proof
produced at the direct request of the arbitrator,
shall be borne equally by the parlies, unless they
agree otherwise or unJcss the arbitrator, in the
award, assesses such expenses or any part thereof
against any specified party or parties.

51. Arbitrator's Fee
Members of the National Panel of Commercial
Arbitrators who serve as neutral arbitrators do so

15



In mod cases without a Tee. In pro'onged or spe-
cial cases, the parties may agree to pay a Tee or
the AAA may determine that payment of a fee

by the parlies is appropriate and may establish a
reasonable amount, taking into account the extent
of service by the arbitrator and other relevant cir-
cumstances of lhe case. When neutral arbitrators
are to be paid, the arrangements for compensation
shall be made through the AAA and not directly
between the parlies and the arbitrators.

52. Deposits

The AAA may require the parties to deposit in
advance such sums of money as It deems necessary
to defray the expense of the arbitration, including
the arbitrator's fee, If any, and shall render an ac-
counting to the parties and return any unexpended
balance.

53. Interpretation and Application of Rules
The arbitrator shall interpret and apply these rules

Insofar as they relate to the arbitrator’s powers

and duties. When there is more than one arbitrator
and a difference arises among them concerning the
meaning or application of any such rule, it shall be
decided by a majority vote. If that is unobtainable,
either an arbitrator or a party may refer the ques-

tion to the AAA for final decision. All other rules

shall be interpreted and applied by the AAA.
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EXPEDITED PROCEDURES
54. Notice by Telephone

The parties shall accept all notices from the
AAA by telephone. Such notices by the AAA
shall subsequently be confirmed In writing to the
parties. Notwithstanding the failure to confirm
in writing any notice or objection hereunder, the
proceeding shall nonetheless be valid if notice
has, in fact, been given by telephone.

55. Appointment and Qualifications

of Arbitrator

The AAA shall submit simultaneously to each party
to the dispute an Identical list of five members of the
National Panel of Commercial Arbitrators, from
which one arbitrator shall he appointed. Each party
shall have the right to strike two names from (he
list on a peremptory basis. The list is returnable to
the AAA within ten days from the date of mailing.

If for any reason the appointment cannot be made
from the list, the AAA shall have the authority to
make the appointment from among other members
of the panel without the submission of additional
lists. The appointment shall be subject to disqualifi-
cation for the reasons specified in Section 19. The
parties shall be given notice by telephone by the
AAA of the appointment of the arbitrator. The
parties shall notify the AAA, by telephone, within
seven days of any objection to the arbitrator appointed.
Any objection by a party to the arbitrator shall be
confirmed in writing to the AAA with a copy to (he
other party(les).

56. Time and Place of Hearing

The arbitrator shall fix the dale, time, and place
of the hearing. The AAA will notify the parties by
telephone, seven days in advance of the hearing
date. Formal Notice of Hearing will be sent by
the AAA to the parties.

57. The Hearing

Generally, the hearing shall be completed within one
day. The arbitrator may, for good cause shown, sched-
ule ar additional hearing to be held within five days.

58. Time of Award

Unless otherwise agreed by the parties, the award
shall be rendered not later than five business days
from the date of the closing of the hearing.
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ADMINISTRATIVE FEE SCHEDULE

A filing fee of $300 will be paid at the time a case is
filed. The balance of Ihe administrative fee is bated
on the amount of each claim and counterclaim as
disclosed when the claim or counterclaim is filed.
Tliit balance it due and payable ninety days after
the AAA’t commencement of administration, or
prior to the date of the first hearing, whichever
occurs first. If acau is settled or withdrawn, (he
Refund Schedule shall apply. When oral hearings
are waived under Section 37, the Administrative
Fee Schedule shall still apply.

Amount of Calm Fee
Si lo $25.000 3* ($300 minimum)
$25,000 to $50,000 $750.  plus IV* of tKCth
over $25,000
$50,000 to $100,000 $1,250, plus Wbof cactil
ovtr $50,000
$)00,000 to $200,000 $1,750.  plus nar* of excess
over $100,000
$200,000 lo $5,000,000 $2,250. pIus 54% of CXVES
ov«r $200,000
$5,000,000 to $50,000,000 $14,250, plus Vufy of exctss
over $5,000,000

Where the claim or counterclaim exceeds $$0
million, (here is no additional administrative fee.

When no amount can be stated at the time of
filing, the administrative fee is $730, subject to
adjustment in accordance with the above schedule
as soon as an amount can be disclosed.

In those claims and counterclaims which are not for
a monetary amount, an appropriate administrative
fee will be determined by the AAA.

If there are more than two parties represented in the

arbitration, an additional 10% of the administrative fee
will be due for each additional represented party.

ADJOURNMENT FEES

Sole-Arbilrator Cases
$50 is payable by a party first causing an adjourn-
ment of tny scheduled hearing.

$100 is payable by a party causing its second or
subsequent adjournment of any scheduled hearing.
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Three-Arbitrator Cam
$75 Is payable by a party first causing an adjourn-
ment of any scheduled hearing.

$150 is payable by a parly causing its second'or
subsequent adjournment of any scheduled hearing.

ADDITIONAL HEARING FEES

$75 is payable by each party for each hearing after
the first hearing that is either clerked by the AAA
or held in a hearing room provided by the AAA.

REFUND SCHEDULE

The Refund Schedule is based on the administrative
fee due on aclaim or counterclaim asserted by a

party.

If the AAA is notified that a case has been

settled or withdrawn before a list of arbitrators ha*
been sent out, all of the fee in excess of $300

will be refunded.

If the AAA is notified that a case has been
settled or withdrawn before the original due date
for the return of the first list, two thirds of the
fee in excess of $300 wili be refunded.

If the AAA is notified that a case has been settled
or withdrawn during or following an administrative
conference or at least two business days before the
initial date and time set for the first hearing, one
third of ti e fee in excess of $300 will be refunded.

There will be no refund after a preliminary hearing
or mediation conference has been held; where a
claim or counterclaim was filed as an undetermined
claim and remained so at the time of settlement or
withdrawal; or where a consent award was issued
by the arbitrators.
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$ 09.40.310 Code of Civil Procedure § 09.40.310

Sec. 09.40.310. Third party claims. If the property taken is
claimed by any person other than the defendant, and that person
makes an affidavit of title to the property or the right to the possession
of it, stating the grounds of the title or right, and serves it upon the
peace officer taking the property while the property is still in the peace
officer's custody, the peace officer may release the property unless the
plaintiff, on demand ofthe officer, indemnifies the peace officer against
the third party claim by a written undertaking approved by the clerk
of court and executed by sufficient sureties. (§ 24.06 ch 101 SLA 1962)

NOTES TO DECISIONS

Stated in First Nut’l Bank v. Zawodna/
Suf. Ct. Op. No. 1976 (File No. 4188). 602
P.2d 1254 (1979).

Chapter 43. Arbitration.

Article
L1 Uniform Arbitration Act (55 09.43.010 —09.43.180%
2. Arbitration of Small Claims (55 09.43.190 — 09.43.220)

Article 1. Uniform Arbitration Act.

Section Section
10 Arbitration agreements valid: appli-  100. Fees and expenses of arbitration
cation of article 110, Confirmation of an award
20. Proceedings to compel or stay arbi- 120. Vacating an award
tration ) 130. Modification or correction of award
30.  Appointment of arbitrators by court by court
40. Majority action by arbitrators 140. Judgment or decree on award
50. Hearing . 150. Applications to court
60. Re,?resentatlon by attorney . . 160. Appeuls
70, Witnesses, subpoenas, depositions 170. Court, jurisdiction
0. Award 180. Short fitle

90. Modification of award by arbitrators

_Cross references. — For court rule pro-
vision on arbitration und award as an
affirmative defense, see Civ. R. 8(c).

NOTES TO DECISIONS

Public policy in Alaska favors arbi-  And is demonstrated by udoption of
tration as a means, of resolving dlfgutes this article. —Alaska's strong public pol-
without  court interference. rctic icy in favor of arbitration is démonstrated
Contractors v. Stale, Sup. Ct. Op. No. 1420 bcy the adoption of this article, Modern
*File Nos. 2595, 2657), 564 P.2d 3011977),  Constr., Inc. v. Barce. inc.. S%p. Ct. Op. No.
atrd on other grounds. Sup. Ct. Op. No. 1336 iFile No. 3060). 556 P 2d 528(1976).
1557. 573 P.2d 1385 (1978).
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09.43 art. 1

Freedom to contract for arbitration
terms.. — In the absence of statutory
restrictions, parties are free lo contract for

Collatera] references. —5 Am. Jur.
2d, Arbitration nnd Award. § 1et seq.

6 C.J.S., Arbitration, Il 1 et seq,

Resolving real estate disputes. through
%giltg%lon, 271 Am. Jur. Trials, pp.

Validity of slate statutory provisions for
arbitration of labor disputes, as ag?al_nst
the objection of delegation of legislative
power without setting up adequate stan-
dards to guide the administrative agency,
9 ALR2d"871.

Quotient arbitration award or appraisal,
20 ALR2d 958.

Matters arbitrable under arbitration
g\r&glzséons of collective labor contract, 24

Equity jurisdiction to determine valu-
ation. where arbitration or appraisal has
failed, under long-term lease providing for
apPralsaI of premises and fixing rental
value at stated intervals, 26 ALR2d 744.
_ Arbitrator’s viewing or visiting prem-
ises nr property alone as misconduct 1us-
tifying vacation of award, 27 ALR2d 1160.

Laches or statute of limitations as bar to
eirll%lstratlon under agreement, 37 ALR2d

Arbitration provisions of employment
contract  providing for severance or
dismissal ?ay, 40 ALR2d 1052.

Contract providing that it is governed
by or subject to rules or regulations of a
particular trade, business, or association
as |ncor200rat|ng agreement to arbitrate,
41 ALR2d 872.

Validity and | effect of arbitration
agreement  provision that, upon one
party's failure lo appoint arbitrator,
confroversy may be  determined by
arbitrator “appoiited bv other partv, 4
ALR2d 1346.

Arbitrator's consultation with outsider
or outsiders as misconduct 1ust|fy|ng vaca-
tion of award, 47 ALR2d 1362." =

Eflect of vacancy through resignation,
withdrawal, or death of one of multiple
arbitrators on authority of remamln%
36%|trat0rs to render award. 49 ALR2

Constitutionality of arbitration stat-
utes. 55 ALR2d 432.

Death of party to arbitration agreement
before award as revocation or termination
of submission, 63 ALR2d 754.

Alaska Statutes

09.43 art. 1

the terms ofarbjtration they desire. Board
of Educ. v, Ewig, SUF?' Ct” Op. No. 2048
(File No. 4253», 609 P.2d 10 11980*.

Arbilration of disputes within close cor-
poration, 64 ALR2d 643. )
_Construction and application of provi-
sions of tgeneral _arbitration  statutes
excluding from their operation contracts

for labor or personal services, 64 ALR2d
1336.

Disqualification ofarbitrator by court or
stay of arbitration proceedings” prior to
award, on ground of interest, Dias, preju-
dice, collusion, or fraud of arbitrators, 65
ALR2d 755, " _

Power of president of corporation to com-
mence or to carry on arbitration pro-
ceedings, 65 ALR2d 1321. o
_ Power of arbitrators to award injunc-
tion, 70 ALR2d 1055. N

Dissolved corporation’s power to partici-
R?Ltzellr' arbitration proceedings, 71 ALR2d

Agreement  to_  arbitrate  future
controversies as binding on infants, 78
ALR2d 1292,

Covenant in lease to arbitrate, or to sub-
mit to appraisal, as rupning with the
%%zfehold s0as to hind assigneg, 81 ALR2d

Necessity that arbitrators, in making
awards, make specific or detailed findings
8{3 9fact or conclusions of law, 82 ALRZd

Time for |mgpeach|ng arbitration award,
85 ALR2d 779.

Claim offraud in inducement of contract
as subject to compulsory arbitration clause
contained in contract, 91 ALR2d 936.

Appealability of order or decree com-
Bellm%or refusing to compel arbitration,

4 ALR2d 1071 ° o

Discovery in aid of arbitration pro-
ceedings, 98 ALR2d 1247. o

Enforcement of contractual arbitration
clause as affected by expiration of contract
%I(?Sr to demand for arbitration, 5 ALR3d

Confirming or setting aside award:
appealability ofjud?_ment confirming or
%%Btmg aside arbitration award. 7 ALR3d
_Availability and scope of declaratory
Jud%_ment uctions in determl_nm? rights of
parties, or powers and exercise thereof by
arbitrators, underarbitration agreements,
12 ALR3d 854.



§ 09.43.010

Validity and effect, and remedy in
re_sPect, of contractual stipulation to"sub-
mit disputes to arbitration In another
jurisdiction, 12 ALI13d 892. .

Validity nnd construction of provision
for arbitration of disputes 0s to alimony or
support payments, or child visitation or
custody matters. 18 ALR3d 1264, _

Municipal corporation's power to submit
to arbitration, 20 ALR3d 569. -

Vall_dléy and enforceability of provision
for bin m& arbitration, “and" waiver
thereof, 24 ALR3d 1325. ]

Necessity and _sufficiency of notice of
and hearing in _proceédings  before
appraisers and arbifrators _appointed to
determine amount of loss, 25 ALR3d 680.

Delay in asserting contractual right to
arbitration as_precluding enforcement
thereof, 25 ALR3d 1171.

Waiver, or estoppel to assert, substan-
tive right or right to arbitrate as question
for court or arbitrator, 26 ALR3d 604.

Breach or repudiation of collective labor
contract as subject to, or as affecting right
to enforce, arbitration provision ~in
contract, 29 ALR31 688.

Bre_ach or repudiation of contract_ as
affecting right_to enforce arbitration
clause therein, 32 ALR3d 377. _

Participation_in arbitration proceedings
as waiver of objections to arbitrability, 33
ALR3d 1242,

Power of arbitrator to correct, or power
of court to correct or resubmit, nonlabor
award because of incompleteness or failure
to pass on all matters submitted, 36
ALR3d 939. o

Setting _ aside arbitration award on
%round of interest or bias ofarbitrators, 56

LR3d 697

Construction and effect of contractual or
statutory _provisions fixing time within
which arbitration award must be made, 56

LR3d 815

Liability of parties to arbitration for
costs, fees, and expenses. 57 ALR3d 633.
Privileged nature of communications

CcDH CF Civil. PROCEDURE

§ 09.43.010

mode in course of grievance or arbjtration
procedure provided for by collective bar-
gaining agreement, 60 ALR3d 1041.
Stnté court's power to consolidate arbi-
tration proceedings, 64 ALR3d 528.
Validity nnd construction of statutes or
ordinancés providing for arbitration of
[abor dlszputes involving public employees.
68 ALR3d 885. o o
Demand for or submission to arbitration
as affecting enforcement of mechanics'
lien, 73 ALR3d 1042. .
Filing of mechanics’ lien or proceeding
for its ‘enfc _ement as uffecting right t0
arbitration, 73 ALR3d 1066. _ _
Refusal of arbitrators to receive evi-
dence, or to permit briefs or arguments, on
particular issues as %rounds forrelieffrom
award. 75 ALR3d 132. )
Admissibility ofaffidavit or testimony of
arbitrator to impeach or explain award, 80
ALR3d 155,

Modern status of rules respecting con-
currence of all arbitrators as condifion of
binding award under _?rlvate agreement
not SB_eufymg unanimity, 83 ALR3d 996.

Arbitration _of medical malpractice
claims, 84 ALR3d 375. N

Arbitrator's power to_award punitive
dama?es, 83 ALR3d 1037. _

Statute of limitations as bar to arbi-
tration under agreement, 94 ALR3d 533.

Conflict of laws as to validity and effect
ofarbitration provision in contract for pur-
chase or sale of ?oods, products, or ser-
vices, 95 ALR3d 1145 =

Defendant's participation in action as
waiver of right to arbitration of dispute
involved therein, 98 ALR3d 767.

AppealabllltY_ of state court's order or
decree compel mqqor refusing to compel
arbitration, 6 ALR4th 652.

Claim of fraud in inducement of contract
as subject to compulsory arbitration clause
contained in contract, 11 ALR4th 774

Validity of statute or rule prowdm% for
arbitration of fee disputes between attor-
neys and their clients, 17 ALR4th 993.

Sec. 09.43.010. Arbitration agreements valid; application of
article. A written agreement to submit an existing controversy to
arbitration or a provision in a written contract to submit to arbitration
a subsequent controversy between the parties is valid, enforceable and
irrevocable, except upon grounds which existat law or in equity for the
revocation of a contract. However, AS 09.43.010 — 09.43.180 do not
apply to a Inbor-management contract unless they are incorporated
into the contract by reference or their application is provided for by
statute. <8 1ch 232 SLA 1968; am § 3 ch 113 SLA 1972)
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§ 09.43.020 Alaska Statiitkh § 09.43.020

Cross referenced. — For arbitrution Le?islative historX reports. — For
agreements under Public Employment re;():or on ch, 232, SI,A 1908 (HB 212 am
elations Act. see AS 23.40.20010. FCCI, see 1908 House Journal, p. 801.

NOTES TO DECISIONS

Section applicable to option to Cited in Harold's'Truckinbggv. Kelsey,
arbitrate. — An option to arbitrate .in uSup. Ct. Og. No, 1739 (File No. 36951, 584
written contract is a provision ina written  P.2d 1128 (1978); Alaska State Hous.
contract lo submit a controversy tq arbi-  Auth. v, Riley Fleas, Inc,, Sup. Ct. Op. No.
trntion und Is thus_literally within the 1765 (File No. 3208), 586 P.2d 1244 (1978>;
meaning of this section which states that  City of Fairbanks v. Rice. Su29. Ct. f No.
such a provision is valid. Willis Flooring, 2354 (File No. 4951), 628 P.2d 565 (1981):
Inc. v. Howard S. Lease Constr. Co. Masden v. University of Aluska, Sup. Ct.
Assacs. SuB. Ct. Op. No. 2598 (File No. 030. No, 2421 (File No, 5291), 633 P.2d
6736), 656 P.2d 1184 (19831, 1374 (1981).

Sec. 09.43.020. Proceedings to compel or stay arbitration, (a)
On application of a party showing an agreement described in AS
09.43,010, and the opposing party’s refusal to arbitrate, the court shall
order the parties to proceed with arbitration, butifthe opposing party
denies the existence of the agreement to arbitrate, the court shall
proceed summarily to the determination of the issue and if the
agreement is found to exist shall order arbitration.

(b) On application, the court may stay an arbitration proceeding
commenced or threatened on a showing that there is no agreement to
arbitrate. The issue, when in substantial and bona fide dispute, shall
be immediately and summarily tried and the stay ordered if no
agreement is found to exist. If found for the opposing party, the court
shall order the parties to proceed to arbitration.

(c) Ifan issue subject to arbitration under the alleged agreement »s
involved in an action or proceeding pending in a court having jurisdic-
tion to hear applications under (a) of this section, the application shall
be made in that court. Otherwise the application may be made in any
court of competent jurisdiction.

(d) Anaction or proceeding involving an issue subject to arbitration
shall be stayed ifan order forarbitration oran application for the order
has been made under this section or, if the issue is severable, the stay
may be with respect to the issue only.

(e) An order for arbitration may not be refused on the ground that
the claim in issue lacks merit or because a fault or ground for the
claims sought to be arbitrated has not been shown. (§ 1ch 232 SLA
1968)

NOTES TO DECISIONS

Arbitrability to be determined prior  an award and before the parties have sub-
to rendition of award. — This section  jected themselves to the effort and expense
provides for court determination of the ofar?umg_the merits of the dispute to the
Issue of arbitrability prior to rendition of panel. University of Alaska v. Modemn
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CoilHtr., Inc., Sup. Ct. Op. No. 1018 <rile Modern Constr.. Inc.. Sup. Ct. Op. No.

No. 19771, M2 P.2d U32 (1974). 10-181Kilo No. 1977), 522 P 2d 1182 (1971)
Possibility of waiver or estoppel  Applied in Anclioriiku Lnily News, Inc,

where party fails to seek court review v. Anchorite Timos Publishing Co.. Sup.

of the  arbitrators' dem%l,on on,  Ct Op. No. 2393 (File No. 4906), 631 P.2d

arbitrability “until after rendition of ACO(RLBH,

award. — See University of Alaska v.

Sec. 09.43.030. Appointmentofarbitrators by court. Ifthe urbi-
tration agreement provides a method of uppointment of arbitrators,

[ this method shall be followed. Ifno method ofappointment is provided,
| orifthe agreed method fails or for any reason cannot be followed, or

when before the hearing an arbitrator appointed fails or is unable to
act and a successor has not been appointed, the court on application of
a party shall appoint one or more arbitrators, An arbitrator so
appointed has all the powers of one specifically named in the
agreement. (8 1ch 232 SLA 1968)

Sec. 09.43.040. Majority action by arbitrators. The powers ofthe
arbitrators may be exercised by a majority unless otherwise provided
by the agreement or by AJ 09.43.010 — 09.43.180. (8 1 ch 232 SLA
1968)

Sec. 09.43.050. Hearing. Unless otherwise provided by the
agreement,

(1) the arbitrators shall set a time and place for the hearing and
cause notification to the parties to be served personally or by registered
mail not less than five days before the hearing; appearance at the
hearing waives the notice; the arbitrators may adjourn the hearing
from time to time as necessary and, on request of a party and for good
cause or upon their own motion, may postpone the hearing to a time not
later than the date fixed by the agreement for making the award unless
the parties consent to a later date; the arbitrators may hear and deter-
mine the controversy upon the evidence produced notwithstanding the
failure of a properly notified party to appear;

(2) the parties are entitled to be heard, to present evidence material
to the controversy and to cross-examine witnesses appearing at the
hearing;

(3) the hearing shall be conducted by all the arbitrators buta major-
ity may determine any question and render a final award; if, during the
course of the hearing, an arbitrator for any reason ceases to act, the
remaining arbitrator or arbitrators appointed to act as neutrals shall
continue with the hearing and determination of the controversy. (8 1
ch 232 SLA 1968)

Sec. 09.43.060. Representation by attorney. A party has the
right to be represented by an aitorney at a proceeding or hearing under
this chapter. A waiver of the right before the proceeding or hearing is
ineffective. (8 1ch 232 SLA 1968)



Alaska Statutes

8 09.43.070 8 09.43.090

Sec. 09.43.070. Witnesses, subpoenas, depositions, (a) The
arbitrators may cause to be issued subpoenas for the attendance of
witnesses and for the production of books, records, documents and other
evidence, and have the power to administer oaths. Subpoenas shall be
served, and upon application to the court by a party or the arbitrators,
enforced in the manner provided by law for the service and
enforcement of subpoenas in a civil action.

(b) On application of a party and for use ns evidence, the arbitrators
may permit a deposition to be taken, in the manner and upon the terms
designated by the arb Lrators, of a witness who cannot be subpoenaed
or is unable to attend the hearing.

(c) All provisions of law compelling a person under subpoena to
testify are applicable.

(d) Fees for attendance cs a witness shall be the same as for a wit-
ness in the superior court. (8 1 ch 232 SLA 1968)

Sec. 09.43.080. Award, (a) The award shall be in writing and
signed by the arbitrators joining in the award. The arbitrators shall
deliver a copy to each party personally or by registered mail, or as
provided in the agi m>ement.

(b)  Anaward shall be made within the time fixed by the agreement
or, if not so fixed, within the time the court orders on application of a
party. The parties may extend the time in writing either before or after
the expiration of the time. A party waives the objection that an award
was not made within the time required unless the party notifies the
arbitrators of the objection before the delivery of the award to that
party. (8 1ch 232 SLA 1968)

NOTES TO DECISIONS

The law favors arbitration with a
minimum ofcourt interference. Unlver
sity of Alaska v. Modern Constr.. Inc., Uf
Ct. Op. No, 1048 (F|Ie No 1977 522P d
1132 (1974); Board of Educ, V.

award Unlversny of Alaska v. Modern
pp 2D No. 1048 (File

No 1977 522 2d 1132 (1974).
ertten findings and conclusmns not
required. — The" language in subsection

Ct. 08 No. 2048 Flle No. 4253) WI(?Q PUZDd

Whenever possible an arbitration
award rendered in the form required
by this section is presumptively valid
and shall be upheld without inquiry into
the merit of the dispute. Unlversny of
Alaska v Modern Constr., Inc.. Sup. C
0{332 43 (File No. 1977>, 522 P2d

Subsectlon (a) sets out the minimum
requirements ns to the form of an

ia) does not require the arbitrators fo sub-
mit written findings of fact or conclusions
of law. Unlversny of laska v. Modem
Constr.. %p ZD No. 1048 (File
No. 1977 5?2 2d 113 (1974).

Authorlty to fashlon remedles —
There is ample authority for the pr0ﬁ03|
tion that arbitrators generally ave
authority to fashion any rémedy nécessary
to the resolutlon of the dlspute Board of
Educ. v. EW|8 ug n. No. 2048 (File
No. 4253), 609 P.2d 10 1980

Sec. 09.43.090. Modification of award by arbitrators. On appli-
cation to the arbitrators by a party or, ifan application to the court by
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§ 09.43.100 Code of Civil Procedure § 09.43.110

a party is pending under AS 09.43.110 — 09.43.130 on submission to
the arbitrators by the court under the conditions the court may order,
the arbitrators may modify or correct the award upon the grounds
stated in AS09.43.130(a)(1) and (3), or for tho purpose ofclarifying the
award. An application to the arbitrators by a party shall be made
within 20 days after delivery of the award to the applicant. Written
notice of the application shall be given promptly to the opposing party,
stating that objections to the application must be served within 10 days
from the notice. A modified or corrected award is subject to the provi-
sions of AS 09.43.110 — 09.43.130. (§ 1 ch 232 SLA 1968)

NOTES TO DECISIONS

Superior court authorized to grder University of Alaska v. Modern Constr,,
claritication. — This section clearly Inc..SuiJ. Ct, Op. No. 1048 (File No. 1977),
authorizes the superior court to return nn - 522 P.2d 1132 (19741
award to the arbitrators for clarification.

Sec. 09.43.100. Fees and expenses of arbitration. Unless
otherwise provided in the agreement to arbitrate, the arbitrators’
expenses and fees, together with other expenses, not including counsel
fees, incurred in the conduct of the arbitration, shall be paid as pro-
vided in the award. (§ 1ch 232 SLA 1968)

NOTES TO DECISIONS

Ordinarily attorney’s fees are not the arbitration process. Harold's Trucking
awarded where mattérs are submitted  v. Kelsey, Sup. Ct. Op. No. 1739 (File No.
to arbitration. This is consistent with the  3695), 584 P.2d 1128(1978).
strong public BO|I0y favoring arbitration, ~ Award of attorney’s _fees held
which would be_ sériously undercut if a proper. — See Harold's Trucking .
Barty_could obtain_attorney's fees merely ~ Kelsey, Sup. Ct. Op. No. 1739 (Fils™ No.
y filing a complaint as ari initial step in ~ 3695), 584 P.2d 1128(1978).

Sec. 09.43.110. Confirmation of an award. Upon application ofa
party, the court shall confirm an award unless within the time limits
imposed by AS 09.43.120 and 09.43.130 grounds are urged for vacating
or modifying or correcting the award, in which case the court shall
proceed as provided in AS 09.43.120 and 09.43.130. (§ 1ch 232 SLA
1968)

NOTES TO DECISIONS

Applied in Willis Flooring. Inc. v. Suzp. Ct. Op. No. 2598 (File No. 6736). 656
Howard S. Lease Constr. Co. & Assocs..  P.2d 1184 (1983*.
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8 09.43.120 Alaska Statutes 8§ 09.43.120

Sec. 09.43.120. Vacating an award, la) On application ofa party,
the court shall vacate an award if

(1) the award was procured by fraud or other undue means;

(2) there was evident partiality by an arbitrator appointed as a neu-
tral or corruption in any of the arbitrators or misconduct prejudicing
the rights of a party;

(3) the arbitrators exceeded their powers;

(4) the arbitrators refused to postpone the hearing upon sufficient
cause being shown for postponement or refused to hear evidence mate-
rial to the controversy or otherwise so conducted the hearing, contrary
to the provisions of AS 09.43.050, as to prejudice substantially the
rights of a party; or

(5) there was no arbitration agreement and the issue was not
adversely determined in proceedings under AS 09.43.020 and the party
did not participate in the arbitration hearing without raising the objec-
tion.

(b) The fact that the reliefis such that it could not or would not be
granted by a court of law or equity is not ground for vacating or
refusing to confirm the award.

(c) An application under this section shall be made within 90 days
after delivery of a copy of the award to the applicant. However, if the
application is predicated upon corruption, fraud or other undue means
by either the opposing party or an arbitrator, it shall be made within
90 days after the grounds are known or should have been known.

(d) In vacating the award on grounds other than those stated in
(a)(5) of this section the court may order a rehearing before new
arbitrators chosen as provided in the agreement, or in the absence of
a provision in the agreement, by the court in accordance with AS
09.43.030, or, ifthe award is vacated on grounds set out in (a)(3) or (4)
of this section, the court may order a rehearing before the arbitrators
who made the award or their successors appointed in accordance with
AS 09.43.030. The time within which the agreement requires the
award to be made is applicable to the rehearing and commences from
the date of the order.

(e) Ifthe application to vacate is denied and no motion to modify or
correct the award is pending, the court shall confirm the award. (§ 1
ch 232 SLA 1968)

NOTES TO DECISIONS

This section and AS 09.43.130 define
the superior court's power to review
and either vacate or modify an arbitration
award. Alaska State Hous. Auth. v, Riley
Pleas, Inc., Sup. Ct. Op. No. 17651File No.
3208). 586 P.2d 1244 (1978).

An arbitrator's misconstruction of a
contract is not open tojudicial review,

except on questions of arbitrability.
Alaska State Hous. Auth. v. Riley Pleds,
Inc., Sup. Ct. Op. No. 1765 (File No. 3208),
586 P.2d 1244 P1978).

No review for gross errors. — The
“fraud or other undue means” standard of
this section does not authorize review for
gross errors. Alaska State Hous. Auth. v.
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S 09.43.120

Riley Plea9, Inc. SUB' Ct. Op. No. 17(15
(Filé No. 3208), 586 P.2d 1214 (1978).
There is a substantial difference be-
tween procurement of an award by fraud
or other undue meuns nnd un award In
which the arbitrators have nllegedly made
large mistakes.. The former™ instances
connote affirmative wrongdomg by a party
to the arbitration and often” by un
arbitrator; gross error carries no”such
connotation.” Moreover, fraud or undue
means in the procuiemont of an award
does :.ot require a review on the merits of
the ¢ introversy; a review for gross errors is
a review on the merits. Alaska State Hous.
Auth. v, Riley Pleas, Inc., Sup. Ct. Of. No.
1765 (File No. 3208), 586 P.2d 1244 (1978).
Prqceedln%s_ not reviewable for evi-
dentiary sutficiency. — Sii.ce arbi-
tration proceedings dre not required by
statute or by the rules of the American
Arbitration Association to be conducted on
the record, it is not possible to review them
for evidentiary sufficiency. Alaska State
Hous. Auth. V. Riley Pleas, Inc., Sup. Ct.
Op. No. 1765 (File” No. 3208), 586 P.2d
1244 (1978). _ _
This article evinces a strong puplic
policy in favor of arbitration.” Univer-
sity ofAlaska v. Modern Constr., Inc,. Sup.
Ct. Op. No. 1048 (File No. 1977), 522 P.2d
1132 (1974).
The power
confined to those conferred upon them
b%/ the arbitration agreement, subject,
ofcourse, to further limitations imposed by
the law of the jurisdiction. University of
Alaska v. Modern Constr., Inc., Sup.” Ct.
Of' No. 1048 (File No. 1977), 522 P.2d
1132(1974). _ _
Aparticular claim may be arbitrable
although it is not so designated by
“clear "and unequivocal” contract lan-
%uage. University of Alaska v. Modern
onstr., Inc. Supp. Ct. Op. No. 1048 (File
No. 1977), 522 P.2d 113 $1974).
Ambiguous contract terms may be
construed in favor of arbitrability
where such construction_is not obviously
contrary to the parties” intent, especially
where the party contesting arbitrability
drafted the contract. University of Alaska
v. Modem Constr., Inc. Su20. t, OE' No.
1048 (File No. 1977), 522 P.2d 1132(1974),
Claim not arbitrable. — Where the
parties have clearly agreed to arbitrate
on_Ix those "disputes arising in connection
with "his contract” a particular claim is
not arbitrable if it is nowhere mentioned
in the contract. University of Alaska v.
Modem_Constr.._Inc.. Sup. Ct. Op. No.
10481File No. 1977).522 P.2d 1132(%9741.

of arbitrators are

Connof Civil. Procedure

James, Sup. Ct. Og.
2780), 555'P.2d 1320(1976).

James. Su
2780), 555

§ 09.43.120

The question of whether the
arbitrator exceeded llls power in
ordermag monetalrzy damages cun be
appealed. Bourd of Educ, V. EW|8 Sug. Ct.
11%8('}50' 2048 (File No. 4253), 609 1\2d 10

Question on review. — When nn
nward is attacked under this article on the

rounds that tho arbitrators exceeded

eir powers through erronequs Interpre-
tation of the contract, the reviewing court
should determine whether the con-
struction of the contract made_hy the
arbitrators is n reasonably. possible one
that can seriously be made in the context
in which the contract was made. Univer-
sity of Alaska v. Modern Constr., Inc., Sup.
Ct. Op. No. 1048 F]Flle No. 1977), 522 P.2d
1132 (1974); Anchorage Medical & Surgi-
cal Clinic v. James, Sup. Ct. Op. No. 1333
(File No. 2780), 555 P.2d 1320 (1976).

Stated affirmatively, if all fair and rea-
sonable minds would” agree that the con-
struction of the contract made by the
arbitrators. was not possible under a fair
interpretation of the contract, then the
court would be bound to vacate or refuse to
confirm the award. University of Alaska v.
Modern_Constr., _Inc., Sup. Ct. Op. No.
1048(File No, 1977).522 P.2d 1132ﬁ974);
Anchorage Medical’ & Sur(lncal Clinic v.

No. 1333 (File No.

Arbitrators’ interpretation entitled
to significant weight. — The arbitrators’
interpretation of what is submitted to
them is entitled to significant weight.
Anchorage Medical & UI’?IC&H Clinic v.

es. Sup. Ct. Op. No. 1333 (File No.
P.2d 1320 11976).

Arbitrators Fenerally o
follow applicable law when deciding
issues. —The general rule in poth statu-
tory and common-law arbitration is that
arbitrators need not follow_ otherwise
applicable law when demdm? issues
properly before them, unless they are
commanded to do so by the terms of the
arbitration agreement.  University of
Alaska v. Modern Constr., Inc., Sup. Ct.
Of‘ No. 1048 (File No. 1977), 522 P.2d
1132 (1974); Anchorage Medical &SUY%I-
cal Clinic v. James. Sugz). Ct. Op. No. 1333
(File No. 2780), 555 P.2d 1320 (1976).

Authority to fashion remedies. —
There is ample authority for the proposi-
tion ‘hat arbitrators ~ generally have
authority to fashion any remedy necessary
to the résolution of the dispute. Board of
Educ. v. EWIg Sug. Ct. Op. No. 2048 (File
No. 4253), 608 P.2d 10 (1980).

need not
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ft U9.43.130 Al ASKA STATL'TKS ft 09.43.130

Arbitrators  held not lo have the arbitration hearing Alaska State
exceeded their powera hy awarding Hous Auth v Riley Plena Inc. Sup. Ct
compennL.:.on bused upon tin* clootik of U 05) No 1705 TFile’ No 32081.'580 P.2d
party's sulicontmotors, who were not 1244 19700
parties to the contrncl University of Cited m Kodiak Qilfield Haulers. Inc. v
Alaska v. Modern Constr.. Inc., Sup. Ct  Local 879, Hotel_Union, SLEP Ct. OglJ No
Of No._1048 (File No [77* 522 P.2d 2471 'File Nu, 57581, (ill P.2d 11 (1082).
1132(19741. ) . Applied in Musden v University of

Right to ohject to Ihe tillered bias of ~ Alaska, Sup it Op No 2421 iFile’No
un arbitrator win* waived where the 52011033 124 1374 119811
uhjccting party did not raise the matter at

Sec. 09.43.130. Modificution or correction of award hy court,
(@) On application mudu within 90 days vfter delivery ofa copy of the
award to the applicant, the court shall modify or correct the award if

(1) there was an evident miscalculation of figures or urt evident
mistake in the description ofa person, thing or property referred to in
the award;

(2) the arbitrators have awarded upon a matter not submitted to
them and the awurd may be corrected without affecting the merits of
the decision upon the issues submitted; or

(3) the award is imperfect in a matter of form not affecting the
merits of the controv: rsy.

(b) If the application is granted, the court shall modify and correct
the award to effect its intent nnd shall confirm the award as modified
and corrected. Otherwise, the court shall confirm the award as made.

(c) An application to modify or correct an award may bejoined in the
alternative with an application to vacate the award, (ft 1ch 232 SLA
1968)

NOTES TO DECISIONS

This section and AS 00.43.120 define
the superior court’s power to review
and either vacate or modify an arbitratjon
award. Alaska State Hous. Auth. v. Riley
Pleas. Inc.. Sup. Ct. Op. No. 1765 (File No
3208). 586 P.2d 1244 (1978). .

An arbitrator's misconstruction of a
contract is not oFen tojudicial review,
except on questions of arbitrability.
Alaska State Hous. Auth. v. Riley Pleas.
Inc.. Sup. Ct. Op. No. 1765 (File No. 3208>.
586 P.2d 1244&978). _ _

Proceedmgs‘ not revicwable for evi-
dentiary sutficiency. — Since arbi-
tration proceedings are not required by
statute or by the rules of the American
Arbitration Association to be conducted nn
the record, it is not possible to review them
for evidentiary sufficiency. Alaska State
Hous. Auth. V. Riley Pleas, inc.. Sup Ct

James. Sup. Ct. Op. No.

05). No. 1765 <File Nn. 3208). 586 P.2d
1244 '197«l. 0
Error calling for modification or cor-
rection must "be manifestly clear. —
Given the J)resur_nptlon that™ arbitration
awards rendered in proper form are valid
and the "evident mistake" prerequisite
language of subsection (ai, it follows that
the error which calls for modification or
correction nfan arbitration award must be
manl‘festl¥ Clear. Anchorage Medical &
Surgical Clinic v. James. Su>. Ct. Of‘ No
1333"File No. 2780). 555 P.2d 1320 (1976).
Arbitrators' interpretation entitled
to significant weight. —The arbitrators'
interpretation of what is_submitted to
them is entitled to significant weight.
Anchorage Medical & urglcal Clinic v,
5. Sup 333 (File No.
2780i. 555 P 2d 1320(1976*

168



ft 09.43.140 Code ok Civil Procedure ft 09.43.180

Sec. 09.43.140. Judgment or decree on uwnrd. Upon tho
grunting of an order confirming, modifying or correcting an uwurd, a
judgment or decree shall be entered in conformity with the award and
be enforced us any other judgment or decree, Costs of the application
and of the proceedings subsequent to the application, und dis-
bursements may he awarded by the court, (ft 1ch 232 SLA 1968)

NOTES TO DECISIONS

Award of altorney's fees held Clled |n Haruld's Trucking v. Kelsegz
pro? r. —See Anchora e Medlcal StSur Sui) Op. No. 1739 «File No. 36951, 584
ical Clinic v. James. Sup. C d 1125'11978).

333 (File Nn. 2780), 555 P2d 1320 1970

Sec. 09.43.150. Applications tn court. An application to the court
under AS 09.43.010 — 09.43.180 shall be by motion nnd shall be heard
in the manner and upon the notice provided by luw or rule of court for
the making and hearing of motions. Unless the parties have agreed
otherwise, notice of an initial application for an order shall be served
in the manner provided by luw for the service of a summons in an
uction. (§ 1ch 232 SLA 1968)

Crosa references. — For court rules on
service of motions and__ v ice procedures
see Civ. R 77(a) and Civ. R. 5

figerD9.43.Tou. Appeals, (a) An appeal may bd'takeh from 7

11)  aft'sgxier denying an application to compel arbitration”fiac e
under AS07"020;

) an order gntnling an application to stay arbitratjafirnade undtr
09.43.020(b);
3) an order conforminJfNgr denying confinjMtfion of an award;
4) an order modifying or chi*ecting ap*ward;
5) an order vacating an awarihwUtfout directing a rehearing; or
6) a judgment or decree epttfre®sunder the provisions of A5
(9.43.010 — 09.43.180.

(b)  The appeal shall bp'faken in the manmhvftnd to the same exten;
ts from orders or jujjgfnents in a civil action. tftH"ch 232 SLA 1968)

Sec. 09.43"Kk Court,jurisdiction. In AS 09.43.017-09.43.180,
tie term "periort” means the superior court of this state. TheTimking o
ai agpxfnent described in AS 09.43.010 providing for arbitration ir
tupdate confers jurisdiction on the superior court to enforcithe
i greement under AS 09.43.010 — 09.43.180 and to enterjudgmentV|
an UWard unlleillhc agiecmuiit. (ft Ith oL.a iUbtn

Sec. 09.43.180. Short title. AS09.43.010— 09.43.180 may be cited
as the Uniform Arbitration Act, tft 1ch 232 SLA 1968; am ft | ch 94
SLA 1972)

(2
I'S
(
(
(
(
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S 09.43.160- Code of Civil Procedure 809.43.170

.subsequent recording. Whenever the lion is discharged, it is the duty
of the recorder, when requested, to record the transcriptofan order,
entry of satisfaction of judgment, orotherproceeding of record
whereby it appears that the lien has been discharged. (§ 7.05 ch 101
SLA 1962)

Reviser’s notes. — Minor word because of the enactment of ch. 161, SL.A
changes related to the recording of docu-  1988.
ments were made in this section in 1988

Chapter 43. Arbitration.

Article
1. Uniform Arbitration Act (85 09,43.160, 09,43.170)

NOTES TO DECISIONS

Cited in City of Valdez v. 18.99 acres.
Sup. Ct. Op. No. 2834 (File No. 6940), 686
P.2d 682 (1984).

Article 1. Uniform Arbitration Act.

Section
160. Appeals
170. Court, jurisdiction

Sec. 09.43.160. Appeals, (a) An appeal may be taken from

(1) an order denying an application to compel arbitration made un-
der AS 09.43.020;

(2) an order granting an application to stay arbitration made under
AS 09.43.020(b);

(3) an order confirming or denying confirmation of an award,;

(4) an order modifying or correcting an award;

(5) an order vacating an award without directing a rehearing; or

(6) a judgment or decree entered under the provisions of AS
09.43.010 — 09.43.180.

(b)  The appeal shall be taken in the manner and to the same extent
us from orders or judgments in a civil action. (§ 1ch 232 SLA 1968)

Editor's notes. — This section is set
out above to correct a minor emir in the
main pamphlet.

Sec. 09.43.170. Court,jurisdiction. In AS 09.43.010 — 09.43.180.
the term "court” means the court with jurisdiction in this state. The
making ofan agreement described in AS 09.43.010 providing for arbi-
tration in this state confers jurisdiction on the court to enforce the
agreement under AS 09.43.010 — 09.43.180 and to enter judgment on

93



809.45.010 Alaska Statutes Supplement 5 09.45.015

an award under the agreement. (§ 1ch 232 SLA 1968; am S 4 ch 38
SLA 1987; am § 4 ch 38 SLA 1987)

Effect of amendments. — The 1987  first sentence and deleted "superior” pre-
amendment substituted "court with juris- ceding "court" in the second sentence,
diction in" for "superior court of' in the

\ Chapter 45. Actions Relating to Real Property:

Article /
1. A&verse Claims and Boundary Disputes (8§ 09.45.010, 09.45.0151 /

2. Forcible Entry and Detainer (8 09.45.090) /

4. Nuisahces (5 09.45.235) /

5. Partitions 09.45.480) /

6. Recovery {"Possession (§ 09.45.720¢ /

7. Trespass (857)9.45.730 — 09.45.735i /

9. Miscellaneous'frovisions 09.45.790 — 09.45.795)/*

10.  Earthslide RelieKAct (88 09.45.840. 09.45.845) |/

Article 1. Adverse Claims and .Boundary Disputes.

Section \ /
10. Action to quiet title \ /
15.  Presumption in certain cases \ /

Sec. 09.45.010. Action to Uuiet title. A person in possession of
real property, or a tenant of that person, may bring an action against
another who claims an adverse estatevor interest in the property for
the purpose of determining the claimN(§8 6.01 ch 101 SLA 1962)

Editor’s notes. — Thiysection is set \
out above to correct a myrnr error in the \
main pamphlet. / \

Sec. 09.45.(D5. Presumption in certain castes, (a) A conveyance
of land after April 7.1958. that, at the time the conveyance was made,
adjoined a highway reservation listed in section Y of Public Land
Order 16L8 ofthe Secretary’ofthe Interior (April 7,1958), is presumed
to haveymnveyed land up to the center-line of the highway subject to
any highway reservation created by Public Land Order b&I and any
highway easement created by Public Land Order 1613. \

Jo) The burden of proof in litigation involving land adjonsing a
highway reservation created by Public Land Order 601 or a highway
easement created by Public Land Order 1613 is on the personVho
rinjms lbhnf tl-in il lpi j1 DV
the center-line of the highway. I8 2 ch 141 SLA 1986)



8 09.43.190 A laska Statutes 809.43.220

Article 2. Arbitration of Small Cluims.

Section Section

190. Arbitration under court rules 210. Practice and procedure
200. Appointment und compensation of 220. Judgments und uppeals
arbitrator

Cross references. — For small claims Editor's notes. —To dale, the supreme
actionsin district courts, see AS 22.15.010; court has not adopted rules under this
for district court rules providing for prnc- article,
tire and procedure in small claims actions,
see DCR 8-22.

Sec. 09.43.190. Arbitration under court rules. The supreme
court may provide by rule for compulsory arbitration of a cause of
action filed in a superior or district court, demanding only a money
judgment, when it appears that the demand on the cause of action is
for S3,000 or less, exclusive of costs, or when itappears to the trial court
as a result of a pretrial conference that the amount which will be
recovered on the cause is not likely to exceed $3,000. (§ 2 ch 94 SLA
1972)

Sec. 09.43.200. Appointment and compensation of arbitrator.
Arbitration of actions shall be by either a member of the Alaska Bar
Association or a magistrate appointed and compensated by the court as
provided by its rules. (§ 2 ch 94 SLA 1972)

Sec. 09.43.210. Practice and procedure. The practice and proce-
dure for conducting arbitration, the powers of the arbitrators and the
assessment of costs shall be prescribed bv the court rules. (§ 2 ch 94
SLA 1972)

Sec. 09.43.220. Judgments and appeals. Unless an appeal is
taken from the award to the court which ordered arbitration as pro-
vided by the court rules, the court shall enter and enforce judgment in
accordance with the award of the arbitrator Any party aggrieved by
the award may appeal. All appeals shall be determined in the manner
permitted by the rules. ($ 2 ch 94 SLA 1972»

Chapter 45. Actions Relating to Real Property.

Article

1 Adverse Clnims and Boundary Disputes ** 09.45.010— 09 45.050i
2 Forcible Entry ar.d Detainer i4t 09 45.000 — 09 45.160*
3 Foreclosure of Liens 09 45.170 — 09.45 220
4. Nuisances (88 09 45.230 — 09 45.250'
5 Partition i» 09 45.260 - 09.45 620’
6 Recovery of Possession 09.45 630 — 09 45 720'
7. Trespass'$ 09,45,730"
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18 member, the fifth member shall be designated by the American Arbitration

6-1164J
Lauterbach

4/13/89
Original sponsors: Kelly, Kerttula,
Szymanski, et al.
IN THE SENATE BY THE JUDICIARY COMMITTEE
CS-FOR SENATE BILL NO. 255 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act establishing a special arbitration commission

for claims related to theAVaIdez oil discharge disas-
ter; and providing for an effective date.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

e&op
* Section 1. AVALDEZ DISASTER ARBITRATION COMMISSION. (a) There 1is

established the”aldez Disaster Arbitration Commission consisting pansfe
A SUy”Of. A dp
of WAte members . Th™ rnrnrpni” 2iud-i 1-i Mtim )r«cmmmy=p>mni § ti(Nia

j Us=ajij.ii.iinug h

(b) Two members O0f eaeh panel shall be appointed by the governor,
two shall be appointed by the Exxon Corporation. The fTifth rember shall be
selected by a majority vote of the other four members. If the members fail

to select a fifth member within 15 days after the appointment of the fourth

19 s -
f Association.

20

(c) -frg. all parties_ tn ..aa arbitratiun agrue,- a panel uf fewer- than

fLve members may be appointed 1in a manner approved hv rhp parties cnn.sis-

1 tent with (dlI cf this section.

(d> pf -n panp?l _liiirr, nr—fhn t-imn nf appnipfnnnf | fl TTAemboO r
f-rhe-National Panel of Commercial Arbitrators of rhr Amprimn Arbi-t+nM"nn

A r.rlnn >

Sec. 2. DUTIES OF THE FS33CLS. Upon a properly presented request
under sec. 3 of this Act, “thpanal ched4l hold hearings and make awards for
claims arising from the Valdez oil discharge disaster.

* Sec. 3. PRESENTATION OF CLAIMS. (a) A person who has a claim for

-1- CSSB 255(Jud)
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damages arising from the Valdez oil discharge disaster may apply to the
commission in writing for arbitration of the claim.

(b) If a—panpl___ tn£KTrR_ a qla-irdi is assigned determines that the
person from whom damages are sought agrees to arbitration by-tho "*noTl~the
panel shall proceed under sec. A of this Act.

(c) If a panel—“ie— wh;gh; a— e-tai-m— ia assigned”™ determines that the
person from whom damages are sought does not agree to arbitration by the
panel, the panel shall promptly notify the claimant.

* Sec. A. ARBITRATION PROCEDURES. (a) Arbitration by a panel 1is
governed by AS 09.A3.010 - 09.A3. 180 (Uniform Arbitration Act), except as
provided in this Act.

(b) IT an award for damages is made to a claimant by a panel 1in an
amount equal to or greater than the amount of damages initially requested
by the claimant, the award must provide that the arbitrators®™ expenses and
fees, together with expenses of the claimant, 1including reasonable attorney
fees, incurred 1in the conduct of the arbitration, shall be paid by the
person against whom the claim was brought.

(c) If a panel makes an award of damages to a claimant that 1is less
than the amount initially requested by the claimant, the award must provide
that the portion of expenses and fees described in (b) of this section that
shall be paid by the person against whom the claim was brought shall bear
the same relationship to total expenses and fees described in (b) of this
section that the claimant shall pay the the damages awarded bears to the
amount of the damages initially requested.

(d) The panel shall provide in an award made under (¢) of this sec—
tion that the claimant shall pay the expenses and fees described in (b) of
this section that are rot assessed against the person against whom the
claim was brought.

(e) The panel may not provide that the claimant pay any expenses or

CSSB 255 (Jud) -2-



fees of the person against whom the claim was brought.

* Sec. b. FUTURE CLAIMS. IT a person presents a claim to the commis—
sion under this Act and the commission arbitrates the claim, the person may
not present another claim for damages that arises from the Valdez oil
discharge disaster to the commission or in another forum unless the person
demonstrates that the new claim 1is based on evidence that could not have
been ascertained with reasonable effort at the time the prior claim was

arbitrated.

* Sec. 6. DEFINITIONS. In this Act
(¢)) "commission™ means the Valdez Disaster Arbitration
sion ;
(; "damage”™™ means any personal injury or property damage,

Lncluding economic and noneconomic damages, arising out of or resulting
|rom the Valdez oil discharge disaster, 1including but not limited to:

(A) containment, cleanup, and removal costs;

V3 (B) injury to, or destruction of, natural resources or real
or personal property;

(C) loss of use of natural resources or real or personal
property;

(D) loss of profits or impairment of earning capacity due
to injury or destruction of natural resources or vreal or personal
property, 1including loss of subsistence hunting, fishing, and gather—
ing opportunities;

(E) 1loss of tax revenue for a period of one year due to
injury to natural resources or real or personal property;

(F) costs required to restock injured land or water, to
replenish a damaged or degraded resource,or to otherwise restore the
environment of the state to its condition before the 1injury;

(3) "panel” means a panel created as part of the valdez Disaster

-3- CSSB 255 (Jud)
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Arbitration Commission;

oil discharge disaster™ means the incident involving
the discharge of crude oil after the grounding of the Exxon Valdez south of
Valdez on March 24, 1989; the discharge of ballast water from another
tanker on the subsequent weekend in order to accommodate the transfer of
crude oil from the Exxon Valdez to the second tanker; and attendant con—
tainment and cleanup actions.

* Sec. 7. This Act takes effect immediately under AS 01.10.070(c).

CSSB 255 (Jud) -4-



6-1164J"
Lauterbach
4/13/89
Original sponsors: Kelly, Kerttula,
Szymanski, et ali.
IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 255 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act establishing a special arbitration commission

for claims related to the Valdez oil discharge disas—
ter; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. VALDEZ DISASTER ARBITRATION COMMISSION. (a) There 1is
established the Valdez Disaster Arbitration Commission consisting of panels
of five members each. The governor shall determine how many panels shall
be appointed.

(b) Two members of each panel shall be appointed by the governor, and
two shall be appointed by the Exxon Corporation. The fifth member shall be
selected by a majority vote of the other four members. IT the members fail
to select a fifth member within 15 days after the appointment of the fourth
member, the Tfifth member shall be designated by the American Arbitration
Association.

(c) IT all parties to an arbitration agree, a panel of fewer than
five members may be appointed in a manner approved by the part*™>? consis—
tent with (d) of this section.

(d) A member of a panel must, at the time of appointment, be a member
of the National Panel of Commercial Arbitrators of the American Arbitration
Association.

* Sec. 2. DUTIES OF THE PANELS. Upon a properly presented request
under sec. 3 of this Act, a panel shall hold hearings and make awards for
claims arising from the \aldez oil discharge disaster.

* Sec. 3. PRESENTATION OF CLAIMS. (a) A person who has a claim for

1- CSSB 255(Jud)



damages arising from the Valdez oil discharge disaster may apply to the
commission in writing for arbitration of the claim.

(b) Ifa panel to which a clainm is assigned determines that the
person from whom damages are sought agrees to arbitration by thepanel, the
panel shall proceed under sec. A of this Act.

(c) Ifa panel to which a clainm is assigned determines that the
person from whom damages are sought does not agree toarbitration by the
panel, the panelshall promptly notify the claimant.

* Sec. A. ARBITRATION PROCEDURES. (a) Arbitration by apanel is
governed by AS 09.A3.010 - 09.A3.180 (Uniform Arbitration Act), except as
provided in this Act.

(b) If an award for damages is made to a claimant by a panel 1in an
amount equal to or greater than the amount of damagesinitially requested
by the claimant, the award must provide that the arbitrators® expenses and
fees, together with expenses of the claimant, including reasonable attorney
fees, incurred 1in the conduct of the arbitration, shall be paid by the
person against whom the claim was brought.

(©) IT a panel makes an award of damages to a claimant that 1is less
than the amount initially requested by the claimant, the award must provide
that the portion of expenses and fees described in (b) of this section that
shall be paid by the person against whom the claim was brought shall bear
the same relationship to total expenses and fees described in (b) of this
section that the claimant shall pay the the damages awarded bears to the
amount of the damages initially requested.

(d) The panel shall provide in an award made under (c) of this sec—
tion that the claimant shall pay the expenses and fees described in (b) of
this section that are not assessed against the person against whom the
claim was brought.

(e) The panel may not provide chat the claimant pay any expenses or

CSSB 255(Jud) -2-
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fees of the person against whom the claim was brought.

* Sec. b. FUTURE CLAIMS. IT a person presents a claim tothe commis—
sion under this Act and the commission arbitrates the claim,the person may
not present another <claim for damages that arises from the Valdez oil
discharge disaster to the commission or in another forum unless the person
demonstrates that the new claim 1is based on evidence that could not have

been ascertained with reasonable effort at the time the prior claim was

arbitrated.

* Sec. 6. DEFINITIONS. In this Act
(¢H) "commission" means the Valdez Disaster Arbitration Commis-
sion;
(2) "damages™ means any personal injury or property damage,

including economic and noneconomic damages, arising out of or resulting
from the Valdez oil discharge disaster, 1including but not limited to:

(A) containment, cleanup, and removal costs;

(B) 1injury to, or destruction of, natural resources or real
or personal property;

©) loss of use of natural resources or real or personal
property;

(D) loss of profits or impairment of earning capacity due
to injury or destruction of natural resources or real or personal
property, including loss of subsistence hunting, Tfishing, and gather —
ing opportunities;

(E) loss of tax revenue for a period of one year due to
injury to natural resources or real or personal property;

(F) <costs required to restock 1injured 1land or water, to
replenish a damaged or degraded resource, or to otherwise restore the
environment of the state to its condition before the injury;

(3) "panel”™ means a panel created as part of the Valdez Disaster

-3- CSSB 255 (Jud)
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Arbitration Commission;

"Valdez oil discharge

(A)

the discharge of crude oil after the grounding

Valdez on March 24, 1989; the discharge of
tanker on the subsequent weekend 1in order to
crude oil from the Exxon Valdez to the second tanker;

tainment and cleanup actions.

* Sec. 7. This Act takes effect

CSSB 255 (Jud)
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IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 255 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: MAn Act establishing a special arbitration
commission for claims related to the
Valdez oil spill and providing for an
effective date.””
BE IT ENACTED BY THE LEGISLATURE OF THE SENATE OF ALASKA:
Section 1, VALDEZ OIL SPILL ARBITRATION COMMISSION.

(@ There is established the Valdez Oil Spill Arbi—
tration Commission consisting of three (3) panels of three (3)
members each.

(b) The members of the commission shall be appointed
by the Governor and Exxon Corporation. The Governor and Exxon
Corporation shall select one member of each panel to act as
chairperson of the panel and shall select one of the chair—
persons of the panels to act as chairperson of the Commission.
IT the Governor and Exxon Corporation fail to select the members
of the Commission or the chairpersons of the panels or the
chairperson of the Commission within ninety (90) days after the
effective date of this Act, the American Arbitration Association
shall make the selections that have not been made within that
time.

(c) Should any member of the Commission resign, die,

withdraw, be disqualified or fail to perform the duties of the



office, the vacancy shall be filled within forty-five (45) days
of the position becoming vacant in the same manner as described
in section 1(b).

(d Should a single vacancy occur after hearings on a
particular claim have begun, but before the panel has issued an
award, the two remaining members of the panel may continue
hearing the case and may issue the award, unless the parties
agree otherwise.

(e) In circumstances that the Commission deems
appropriate, the Commission may temporarily fill vacancies on a
panel with members from other panels, so that hearings and the
issuance of awards need not be delayed.

() The members of the Commission shall serve full
time at an annual salary to be determined by the Governor. The
Governor may provide for additional annual compensation for the
chairpersons of the panels and the chairperson of the
Commission.

(@ A member of a panel must, at the time of
appointment, be a member of the National Panel of Commercial
Arbitrators of the American Arbitration Association.

(h) The Commission®s administrative offices shall be
located at _ . The Commission can establish branch offices
at othar locations within the State of Alaska as the Commission

deems appropriate.

Section 2. DUTIES OF THE PANELS, (@ Upon completion of
the presentation of claims procedures in Section 3 of this Act,
a panel - or, in the case of a claim falling within the scope

of Section 2(b), a single Commission member - shall hold



hearings and shall make awards for claims and counterclaims
arising from the Valdez oil spill.

(b Unless the parties agree otherwise, any claim
under fifty thousand dollars ($50,000), exclusive of interest
and costs, shall be heard and determined by a single member of
the Commission.

Section 3. PRESENTATION OF CLAIMS, (a)A Claimant who has
a claim arising from the Valdez oil spill may serve uponeach
Respondent against whom the Claimant is asserting a claim a
written Request for arbitration and may file four (4) copies of
the Request with the Commission.

(b) The Request for arbitration shall contain:

(i) A request that the claim be referred to
arbitration,
(i1) The names and addresses of the parties,
(iii1) A statement of the facts supporting the
claim, and
(iv) The amount of damages being sought.

(c) If a Respondent is willing to arbitrate the
claims set forth in the Request for arbitration, the Respondent
shall: (1) Within thirty (30) days of receipt the Request for
arbitration, serve on each Claimant a written Response setting
forth any defenses and asserting any counterclaims related to
the claims in the Request for arbitration and (ii) promptly
after serving the Response, file four (4)copies thereof with

the Commission.



(d if a Claimant or claimants assert claims against
more than one Respondent and one or more, but not all, of thoso
Respondents serve and file Responses/ the parties who have filed
Requests for arbitration and Responses will have 10 days after
the tiling of the last RaGponse to serve on each other and to
file with the Commission a written notice stating whether or not
they are willing to proceed with the arbitration in spite of the
refusal of soma of the parties to participate.

(e) Once the Commission has received the Requests for
arbitration and Responses from parties and any notices under
Section 3(d), the Commission shall request the parties to pay
the appropriate filing fee for the claims and counterclaims
asserted as provided for in the administrative fee schedule
referred to in Section 4 (b).

(f) Once the Commission has received the filing fees,
it shall assign the case to a panel, and the panel to which the
case 1is assigned shall proceed under Section 4 of this Act to
determine the claims and counterclaims asserted by the parties
remaining in the arbitration.

Section 4. ARBITRATION PROCEDURES, (a) Except as prohi—
bited by AS 09.43.010 - 09.43.180 (Uniform Arbitration Act), and
except as otherwise provided in this Act, the proceedings under
thie Act shall be governed by the Commercial Arbitration Rules
of the American Arbitration Association, as modified by the

Commission pursuant to Section 4(b).

(b) Within ninety (90) days of the selection of th

chairman of the Commission and from time to time thereafter, the



Commission shall issue any modifications to the Commercial Rules
of the American Arbitration Association it deems appropriate for
proseodinga bcforo tho Cotnmicoion, oxoopt that tho Commieeion
shall not have authority to modify the administrative tee
schedule set forth in those Rules.

Section 5. AMERICAN ARBITRATION ASSOCIATION TO ACT AS
ADMINISTRATIVE AGENCY FOR THE COMMISSION. (@) The American
Arbitration Association shall act as the administrative agency
for the Commission on terms to be agreed upon among the
Governor, Exxon Corporation and the American Arbitration Asso—
ciation.

(b) The American Arbitration Association"s duties
shall include handling the filing of claims, assigning claims to
various panels, providing administrative and clerical staff,
acting as intermediary between the parties and the members of
the Commission, and performing other administrative tasks that
the Commission assigns to it to assist in carrying out the
Commission®s duties.

(c) The Commission shall have authority to establish
administrative rules to facilitate the internal functioning of
the Commission.

Section 6. LOCATION OF ARBITRATIONS. Arbitrations may
take place at the administrative or branch offices of the
Commission or, if requested by the partios and approved by the
panel or member of the Commission hearing the case, at other

locations within the State of Alaska.



Section 7. MEDIATION OR OTHER ALTERNATE DISPUTE
RESOLUTION, (@ If at any time after the filing of a claim, the
parties should request assistance in settling their differences
by mediation or some other method of alternate dispute
resolution other than arbitration, the Commission, through its
administrative agency, shall assist the parties in obtaining
qualified mediators or other persons to assist the parties.

(ft) No one while serving as a member of the Commis—
sion shall act as a mediator or in any other capacity to assist
tho parties 1in resolving their differences, except as an arbi—
trator performing his or her duties under this Act.

(c) The Commission, through its administrative agency
may suggest appropriate rates of compensation for the mediators
or other non-members of the Commission who assist the parties in
resolving their disputes, but payment of any fee is the respon—
sibility of the parties and is not covered by the filing fee
paid to the Commission for arbitrating claims.

(d) The Commission may establish and publish a
reasonable fee schedule for assisting parties with mediation or
other forms of dispute resolution not performed by the members
of the Commission.

Section 8. FUTURE CLAIMS. IT a Claimant presents a claim
to the CommisRion under this Act and the Commission arbitrates
the claim, the Claimant may not present the same or substan—
tially similar claim in another forum. Nothing in this Act

shall be construed to prevent a Claimant from presenting more



than ona different claim to the Commission or from filing
different claims in different forums.

Section 9. DEFINITIONS. In this Act

(D) “Commission”™ means the Valde2 oil Spill Arbitra—
tion commission, or, in certain contexts, a panel or member of
the Commission;

(2) "damages" means any personal injury or property
damage, 1including economic and non-economic damages, arising out
of or resulting from the Valdez oil spill that would be recov—
erable by the Claimant or Respondent under applicable law, if
the claim or counterclaim had been brought in a state or federal
courtwithin the State of Alaska.

(€©)) "panel™ means a panel created as part of the
Valdez Oil Spill Arbitration Commission;

() "Valdez oil spill” means the incident involving
the discharge of crude oil after the grounding of the Exxon
Valdez south of Valdez, Alaska on March 24, 1989; the discharge
of ballast water from the on the subseguent weekend 1in
order to accommodate the transfer of crude oil from the Exxon
Valdez to the ; and attendant containment and cleanup
actions.

Section 10. NO NEW CAUSE OF ACTION. Nothing in this Act
shall be construed to create a new cause of action or to give
standing® to bring claims to persons who would not have standing
under applicable state and federal law to bring their claims in

the state and federal court6 within the state of Alaska.



Section 11. EFFECTIVE DATE. This Act takes effect imme—

diately under AS 01.10.070(c).
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than one different claim to the Commission or from filing
ifferent claims in different forums.

Section 9. DEFINITIONS. In this Act

(D) "Commission”™ means the Valde2 Oil S”ill Arbi
tion dommission, or, 1in certain contexts, a par>el c*r member of
the Comma®Ssion/

f2) "damages™ means any personal injury or property
damage, 1including economic and non-econpmic damages, arising out
of or resulting “rom the Valdez oil spill that would be recov—
erable by the Claimant or Respondent under applicable law, if
the claim or counterclaim had been brought in a state or federal
court within the State of Alaska.

(3 "panel”™ means®a\Danel created as part of the
Valdez oil Spill Arbitration Commission;

(4) "Valdez oil spill”™ meahs the 1incident involving
the discharge of crude oil after the groining of the Exxon
Valdez south of Valdez, Alaska on March 24, 179; the discharge
of ballast water/from the on the subsequent weekend 1in
order to accommodate the transfer of crude oil from the Exxon
Valdez to thé& J and attendant containment and cleanup
actions.

Section 10. NO NEW CAUSE OF ACTION. Nothing in this Act
shall be construed to create a new cause of action or to givje
stanJing'to bring claims to persons who would not have stanhing
under applicable state and federal law to bring their claims 1in

the ~tato and federal courts within the State of Alaska.
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Section 7. MEDIATION OR OTHER ALTERNATE DISPUTE
RESOLUTION, (@) if at any time after tho filing of a claim, tho
parties should\ request assistance in settling thoir differences
by mediation or\iome other method of alternate dispute
resolution other tjian arbitration, the Commission, through 1its
administrative agency, shall assist the parties in obtaining
qualified mediators other persons to assist the parties.

(b) No one wHile serving as a member of/the Commis—
sion shall act as a mediator or in any other capacity to assist
the parties in resolving the”r differences/"except aa an arbi—
trator performing his or her duties un4”~r this Act.

(c) The Commission, though its administrative agency
may suggest appropriate rates of/compensation for the mediators
or other non-members of the Commission who assist the parties 1in
resolving their disputes./but payment of\any fee i3 the respon—
sibility of the parties and is not coveredxby the filing fee
paid to the Commission for arbitrating claims/

(d) /"the Commission may establish and publish a
reasonable/tee schedule for assisting parties with mediation or
other”~rms of dispute resolution not performed by the members
of the Commission.

Section 8. FUTURE CLAIMS. If a Claimant presents a claim
to the Commission under this Act and the Commission arbitrates
the claim, the Claimant may not present the same or substan—
tially similar claim in another forum. Nothing in this Act

shall be construed to prevent a Claimant from presenting more



