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IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 252 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to retirement system exemptions from

execution."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.38.015(b) 1s amended to read:
(b) The right to benefits held by the state on behalf of an

individual that [WHICH] may become payable by reason of disability,
unemployment or illness, amounts held in the teachersl, judicial, or
public employeesl retirement system, or 1in the elected public offi—
cers® retirement system under former AS 39.37, and child support
collections made by the child support enforcement agency are exempt.

* Sec. 2. AS 09.38.017(c) 1is amended to read:

(c) The exemptions provided by (a) of this section do not pre—
vent the payment of benefits under a retirement plan to an alternate
payee under a qualified domestic relations order. In this subsection,
"qualified domestic vrelations order™ has the meaning given 1in 26
U.S.C. Al14(p), except as applied to "governmental plans” as defined
under 29 U.S.C. 1002 1in which case "qualified domestic relations
order” has the meaning given by the plan or by the law governing the

plan.
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STEVE COWPER. GOVERNOR
. TEIF . . .

I»EflbDARTMEWVir LAW P.0. SOX K—STATE CAPITOL
JUNEAU. ALASKA 99311-03)0

PHONE. (907) -*65*3600
OFFICE OF THEATTORNEY GENERAL

June 6, 1938

Honorable Steve Cowpar
=(Governor

State of Alaska

P.0. Box A

Juneau, AK 99811

Re: CSSB 508(Fin) -- property ex—
emptions for homesteads, re—
tirement plan interests, etc.
Our file; 883-88-0108

Dear Governor Covper:

At Judy Fleming®"s request on your behalf, we have re—
viewed CSSB 508(Fin), relating to property exemptions for home—
steads, retirement plan interests and payments, and other proper—
ty. The bill raises policy and legal questions, and you might
want to consider vetoing 1it. There are two basic categories of

concern; (1) the retirement provision., and (2) the 1increases
in the exemption values.

This bill was introduced by the Senate Judiciary Com—
mittee on April 14, 198?.. The Senate Finance Committee Substi—
tute was offered May 35 1988 and passed by the Senate on May 5,
1988, and the House passed i1t on May 9, 1908.

We are concerned that the retirement plan provisions 1in
sec, 3 of the bill could be interpreted as requiring the federal
definition of "qualified domestic relations order™ (QDRO) to ap—
ply to the public employees®™ (PERS) and teachers®™ (TRS) retire—
ment systems. The statutes for both of those systems include a
definition of "QDRO"™ that differs from the federal definition.
The bill also would allow bankruptcy creditors to reach TRS and
PERS contributions made by a member within 120 days before the
member files for bankruptcy. These are serious and, we believe,
unintended effects of the bill.

The Senate Finance Committee®s substitute bill (offered
six days before the end of the session) doubles the dollar amount
of exemptions from claims of creditors. That raises 1important
policy questions. We are concerned about the full effects of
that doubling, including the effect on the state"s own collection
efforts and on the state"s private lending 1institutions. In
light of 1ts 1importance, we believe that the subject merits more
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extended consideration than was possible during the extremely
brief period that the committee substitute was pending at the
hectic end of the legislative session.

As originally introduced, SB 508 related only to exemp—
tions for certain retirement plan interests and payments (i.e.,
secs. 3, 8, 10, and part of 5 of this final version). The pur—
pose of this part of the bill is not at all clear from the lan—
guage of the bill itself. However, we have ascertained from doc—
uments provided by the Legislative Affairs Agency that, although
the only reference to bankruptcy in the proposed AS 09.38.017 1is
in its subsec. (b), and the basic subsec. (a) i1s worded 1iIn gener—
al terms, the purpose is to exclude or exempt from the property
of a bankruptcy debtor®s estate that is subject to the reach of
the debtor"s creditors J7 the bankruptcy debtor®"s interest in or
payments to be received from a pension plan. An understanding of
this purpose and the manner in which 1t i1s accomplished requires
analysis of provisions of federal law, 1including the U.S. Bank-—
ruptcy Code, the Internal Revenue Code, and the Employee Retire—
ment 1Income Security Act of 1974 (ERISA), as well as the. rela—
tionship between federal bankruptcy law and state exemption stat—
utes .

This analysis 1is fairly succinctly provided by the cate
of Goff v. Taylor. 706 F.2d 574 (5th Cir. 1983). That case ex—
plains that, upon filing of bankruptcy, an estate iIs created that
includes all property in which the bankruptcy debtor has a legal
or equitable 1interest. 11 U.S.C. 541(a)(1). An exception for
this 1s chat a debtor®"s interest in a trust that is subject to a
restriction under an "applicable nonbankruptcy Jlaw™ 1is excluded
from the bankruptcy estate. 11 U.S.C. 541(c)(2). The 1interest
Iin the trust never enters the erstate.

After a bankruptcy estate is created, certain property
is then exempted from the estate. 11 U.S.C. 522. (Exclusions
are different from exemptions.) A bankruptcy debtor Tnay choose
whether to take exemptions provided by the Bankruptcy Code (list—
ed at 11 U.S.C. 522(d)) or to take exemptions provided by state
law. State law exemptions may be more favorable than the

1/ Notwithstanding that apparently 1intended purpose, this
section also has the effect of providing an exemption 1in
situations other than Dbankruptcy, for interests 1In certain

governmental pension plans that are not currently protected under
the Alaska Exemptions Act or any federal law.
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law. State law exemptions may be more favorable than the Bank—
ruptcy Code exemptions, or vice versa, depending on the type of
property the bankruptcy debtor owns and depending on the specific
provisions of state exemption statutes. In Goff, the bankruptcy
debtors had chosen state law exemptions which, unlike the Bank-—
ruptcy Code, did not provide a limited exemption for Keogh plans.

Nevertheless, the debtors argued that ERISA was an ™"applicable

nonbankruptcy Jlaw,”™ and that restrictions on assignment and
alienation of interests in the Keogh plan under ERISA prevented

their interest in the plan from entering the estate.

The court rejected this argument. It found that Con—
gress did not intend to include ERISA plan restrictions 1in the
reference to "applicable nonbankruptcy Jlaw.”™ Rather, 1t found

that Congress only intended "spendthrift trusts"™ to be excluded
from the property of the estate. The Keogh plan was found noc to
be a spendthrift trust, because of the availability cf the assets
of the plan to the debtors, with only a 10 percent penalty, at
any time before reaching retirement age. Under Goff, if a plan
Is not a spendthrift trust that 1is afforded protection under
state nonbankruptcy law, a debtor®"s interest in the plan is not
excluded from the bankruptcy estate. If the bankruptcy debtor
chooses state law exemptions that do \.ot include an exemption for
the debtor®"s 1interest in a pension plan, the interest iIs not ex2
empted from the estate. The result 1s that bankruptcy debtors
may be forced to forego favorable exemptions under state “law
(such as the Texas homestead exemption discussed later 1in this
bill-review letter) 1in order to gain at least partial protection
of their pension plan interests provided by the federal bankrupt—
Cy exemptions. - =

Current provisions, of the Alaska Exemptions Act (AS
09.38) do not provide an exemption for interests 1in retirement
plans which 1is applicable in bankruptcy proceedings. See exist—
ing AS 09.38.055. Both the original and final versions of this
bill add a new section, AS 09.38.017 (in sec. 3 of the CS), to
the Alaska Exemptions Act, which provides an exemption for inter—
ests 1In certain "retirement plana,” That exemption will be ap-—
plicable in bankruptcy proceedings by virtue of Che amendment of
AS 09.38.055 in sec. 10 of the CS. By the definition of "retire—
ment plan™ 1in the bill, the new exemption 1is for interests in
qualified plans under 26 U.S.C. 401(a), individual employee annu—
ity plans under 26 U.S.C. 403(a), tax sheltered annuity plane
under 26 U.S.C. 403(b), 1individual retirement accounts and annuil—
ties and simplified employee pension plans under 26 U.S.C. 408,



and employee stock ownership plans under 26 U.S.C. 409. 2/ No
exemption 1is provided for 1interests 1in pension piano that do not
qualify for favorable tax treatment under the specified provi-
oitons of the Internal Revenue Code,

The definition of "retirement plan” in the bDbill iIn—
cludes PERS and TRS, since those plans are qualified plans under
26 U.S.C. 401(a)- Two problems arise from application of this
bill to PERS and TRS. First, the bill provides that the exemp—
tions do not apply to contributions "made by an individual under
a retirement plan within 120 days before the individual files for
bankruptcy."” We believe that the purpose of this provision is to
prevent 1individuals from 1increasing their contributions to re—
tirement plans shortly before filing bankruptcy In order to shel—
ter additional assets from creditors. However, PERS and TRS mem—
ber contributions are statutorily fixed and involuntary, thus
preventing the kind of abuse addressed by this provision, 3/
Administration of thia provision would require changes 1iIn tHa
PERS and TRS statutes, since there 1is currently no way for the
systems to make available to creditors an employee®s contribu—
tions that are made within 120 days before Tfiling bankruptcy.
There are no provisions in either PERS or TRS allowing a partial
refund of a member®s contribution account to pay creditors (ei—
ther while the member 1is still employed or after termination of
employment), allowing an adjustment of service credit to reflect
a reduction in the contribution account, or allowing a member to
repay contributions that have been paid to creditors.

Second, the bill provides that the exemptions do not
prevent payment of retirement plan benefits to an alternate payee
under a qualified domestic relations order (QDRO) as defined by
26 U.S.C. 414(p)-. Proposed AS 09.38.017(c). The potential prob—
lem with this 1is that the statutes providing for both PERS and
TRS include a definition of "QDRO"™ that 1is different in a signif—
icant respect from the definition of "QDRO™ in 26 U.S.C. 414(p). */
Existing AS 14.25.220(31) and AS 39,35,680(34). Under the feder—
al definition, a QDRO can order payment of a benefit to an

2/ The federal Bankruptcy Code exemptions provide an exemption
tor payments under these plans only "to the extent reasonably

necessary for the support of the debtor and any dependant of the
debtor.”™ 11 U.S.C. 522(d) (10) (52).

..M S also be true of some private pension plans that
will be affected by this bill.
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alternate payee as soon as a member Is both vested and old enough
to take early retirement, regardless of whether the member has
terminated employment or choose9 to take early retirement. Un—
like the federal definition, the PERS and TRS definition does not
allow payment of benefits to an alternate payee before the member
begins to receive a benefit. There 1s no sy "en in place to al—
low either PERS or TRS "to apply the federal QDRO requirements.

»

We characterize this second problem as a "potential™®
problem because we believe that, despite the language of the
bill, the better argument 1is that the federal definition of QDRO
would not be applicable to PERS and TRS. Thi3 1iIs so because 26
U.S.C, 414(p)(9) provides that the federal definition does not
apply to any plan to which 26 U.S.C. 401(a) (13) doe3 not apply.
26 U.S.C. 401(a)(13) does not apply to governmental plans, such

as PERS, TRS, and municipal plans. Thus, under federal law, the
federal definition of "QDRO, by 1ts own terms, does not apply t;0F—
FERS and TRS or the other governmental plans. Moreover, chi"s

proposed state statute says, 1In subsec. (c), that the exemptions
in (a) "do not prevent™ payment under a federally defined QDRO.
Payment under such an order 1is not required by the proposed stat—
ute. In other words, i1f a creditor (spouse) nas a domestic rela—
tions order that i1s a qualified or.~ under the federal definition,
then the exemptions 1in proposed AS 09.38.017(a) do not bar the
creditor from reaching the pension money. But some other statute
might do so - e*g*, our PERS and TRS statutes. This raises
questions as to what right a person has to enforce a QDRO against

a governmental plan other than PERS or TRS 1f the exemption 1is
enacted.

The bill states a conclusive presumption that a retire—
ment plan that is exempt from claims under the bill 1s a spend—
thrift trust. Proposed AS 09.38.017(d). We seriously doubt that
this provision provides a bankruptcy debtor with any additional

protection. IT the debtor chooses state law exemptions, the pro—
visions of the bill already exempt the debtor’s interests 1in or
payments from the specified retirement plans. If the debtor

chooses federal Bankruptcy Code exemptions, it is unlikely that a
bankruptcy court would give any credence to this presumption in
considering whether a plan that |Is clearly not a spendthrift
trust 1is excludable from the bankruptcy estate under 11 U.S.C.

N>1 () (2). (PERS and TRS would not appear to qualify as spend-—
thrift trusts, since, although access to their benefits 1is, by
statute, Jtrictly controlled, the portion of the trust money that
Is the employee’s contribution account may be obtained by the

employee upon termination of employment before eligibility for
retirement benefits.)
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The provisions of the bill that were added in the com—
mittee substitute amend the dollar amounts of the value of exemp—

tions which may be claimed under the Alaska Exemptions Act. The
statutory amounts were doubled. However, the practical effect Is
less than double because, as required by statute, the amounts had
already been adjusted up by regulation, approximately 10 percent,
Iin accordance with the consumer price index, (These amounts may
be adjusted upward again by the Department of Labor by operation
of AS 09.38.115, which provides for such changes each

even-numbered year.) There are no obvious 1legal problems with
these portions of the bill.

There 1s a significant policy decision to be made, how-—
ever, with regard to approving the 1increases. The effect of the
increases will be to allow debtors to keep more of their property
while restricting the property available to nonsecured or
undersecured creditors trying to recover on loans in default. In
approving loans, seme creditors may have counted on the avail—

ability of property or 1income that would be exempt under this
bill.

It is very difficult to predict what economic effect
will result if this bill becomes law, Some suggest that greater
exemption amounts will encourage more creditor negotiations with
debtors and thus reduce bankruptcy filings. Some suggest that
debtors will be more encouragea to file bankruptcy because they
will be able to keep more property. Another possibility is that
increased exemptions will decrease the availability of credit.

It 1s worth noting that the Alaska Exemptions Act was
based on the Uniform Exemptions Act, promulgate by the National
Conference of Commissioners on Uniform State Laws (NCCUSL).
Alaska 1s the only state to date that has enacted the uniform
Act, and Alaska enacted exemptions 1i1n higher amounts than were
proposed in the uniform. Act. We spoke th John McCabe, legal
director for the NCCUSL., He Informs us that there 1S no consis—
tent answer on how any state has approached the exemption situa—
tion. For instance, several states exempt the homestead com—
pletely, but differ In the definition of the "homestead."’

Mr. McCabe reported that Texa9 Is noted for having the

most liberal homestead provision. The definition requires that
Che debtor live on the property and then includes all property to
the outer boundaries. Thus, a debtor could be In bankruptcy,

have an urban home worth hundred*3 of thousands of dollars sitting
on millions of dollars worth of oil and che entire property would
be exempt from creditors. Mr. McCabe reported that the Texas
homestead provision has been criticized as being an imposition on
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the credit system and unfairly restrictive for creditors.

When drafting the Uniform Exemptions Act, the drafters
first determined what kinds of property should be reasonably in—
cluded. Next, the drafters tried to ascertain reasonable values
that would fairly serve the debtor"o interests and not unfairly
limit creditors, Mr. McCabe stated that the purpose of an exemp—
tions Act 1s to preserve some assets for the debtor to make a
fresh start without making the exemptions so great as to abuse

the credit system. He felt that the actual amounts were derived
by almost an intuitive consideration of what was fair and reason—
able.

We note that only the new exemption of interests in
retirement plans does not apply to assets of a bankruptcy estate
in a bankruptcy proceeding filed before the effective date of the
bill. Section 11 of the bill. Apparently, the legislature iIn—
tended the increased exemptions added by the committee substitute
to apply to pending bankruptcy proceedings.

We make no recommendation as to the resolution of the
policy issue raised by the 1increased exemption amounts, but only
bring the issue to your attention. Although there are no obvious
legal problems with adopting the increased exemption amounts, the
legal problems 1identified concerning the retirement plan exemp—
tion and the significant policy questions raised by the increased
exemptions warrant serious consideration of veto. A veto would
allow a bill to be drafted during the interim that would clarify
the effects on the state®"s retirement systems and also allow more
studied consideration of the policy issues, We would be happy co
assist in drafting an appropriate veto message, if you wish.

Grace Berg Schaible
Attorney General

GBSiVBR:JJ:pjg



Greg Oczkus Law Offices
202 Hafling Building
430 West 7th Avenue
Anchorage, Alaska 99501
M. Gregory Oczkus Phone (907) 276-6550 FAX 258-6902 M. lane Pettigrew

April 5, 1990

Mr. Andy Hemenway
c/o Max Gruenberg
Box V

Juneau, AK 99811

RE:
Dear®™ Mr. Hemenway:

Enclosed please find the following information: A  private
pension plan article by Thomas J. Yeibich, a copy of the case of
Mackey vs. Lanier Collection Agency 108 S.Ct. 2182, an Attorney
General®s opinion letter dated June 6, 1988 and a copy of
As9.38.017.

In 1988 the legislature adopted AS9.38.017 which provided for
exemption of a persons®™ retirement plan interest and payments
thereunder. Previously the only state exemption for retirement
programs was for the PERS or other public sector plans.

Enclosed please find an excellent analysis of the impact of
Mackey on private pension plans in conjunction with the exemption
provided under AS9.38.017. It is very probable that the only
portion of AS9.38.017 which remains viable and constitutional 1is
an individual®s IRA which qualifies under 28 USC 408. Otherwise,
31l of the definitions in AS9.38.017(e)(@) fall under the
substantive terms of ERISA. This would mean that plans which are
qualified under 26 USC 401(a), 403(a), 403(b) and 409 are within
ERISA. Any and all state action relating to ERISA Plans is
preempted under the Mackey.

You have advised me of Senate Bill 568 as an attempt to force
cash distributions out of retirement plans which would otherwise
be exempt. It would appear to me that the first step in address—
ing any qualified domestic relational order issue with respect to
the statute would be to repair the statute so that it is not 1in
conflict with the Mackey decision. I do not believe that
AS9.38.017 will pass constitutional scruitiny at this time.

Please give me a call after you have an opportunity to read this.

Sincerely

MGO/eb EB26



PRIVATE PENSION PLANS EXEMPT OR EXCLUDED? - MAYBE!
By: Thomas J. Yerblch
1. Exemption

Chapter 135, SLA 1988 added new AS § 09.38.017 exempting from claims ofan Individual®s credi-
tors the interest of the individual in and the money or other assets payable to theindividual from
a retirement plan. As defined in AS 8§ 09.38.017(e)(3) a retirement plan is one which is qualified
under 88 401(a) [qualified pension, profit-sharing and stock bonus plans], 403(b) [certain qualified
annuities provided by charitable and educational institutions], 408 [individual retirement ac-
counts], and 409 [tax credit employee stock ownership plans] of the Internal Revenue Code. Barely
ehad the ink dried on the Governor®"s signature on chapter 135, SLA 1988 when the U.S. Supreme Court
effectively, for the the most part, invalidated it.

The problem arises as a result of § 514(a) of the Employee Retirement Income Security Act of
1974 (ERISA™) which provides, in relevant prrt, that 'the provisions of this title and title 1V
shall supercede any and all State laws Insofar as they may now or hereafter relate to any employee
benefit plan described in section 4(a) and not exempt under section 4(b)." ERISAS 4(a) extends
ERISA coverage to all employee benefit plans established or maintained by cither an employer or
employee organization.

Mackey v. Lanier Collections Agency S Servic; [486 U.S. __ , 108 S.Ct. 2102, 100 L.Ed.2d 836]
decided June 17, 19B8, invalidated a Georgia st?tute exempting from garnishment employee benefit
programs holding: (@) state laws specifically des™.gned to affect employee benefit plans are pre-emp-
ted by ERISA § 514(a); and (@ pre-emption extends to those laws which are consistent with ERISA"s
substantive requirements [108 S.Ct. at 2185]. The holding and result in Mackey are applicable to AS
§ 09.a8.017. That is, to the extent As 8§ 09.38.017 "makes reference to ERISA plans™ it is a statute
within the meaning of § 514(a). That As 8§ 09.38.017, at least in part, makes specific reference to
ERISA plains is plainly and patently clear. By reference to retirement plans "qualified” under 88
401, 403, and 409 of the Internal Revenue Code ('IRC'Y), AS § 09.3B.017 is referring specifically to
ERISA covered plans because those sections are contained in ERISA Title Il and also fall within the
ERISA § 4(a) description. This was the approach Initially taken (correctly, in the opinion of this
author) in In re Komet, 93 B.R. 498 (Bkrtcy.K.D.Tex. 1988) [opinion withdrawn and rehearing granted]
and In re Dyke. 99 B.R. 343 (Bkrtcy.S.D.Tex. 1989) in invalidating a Texas exemption statute
substantially similar to As § 09.38.017. Under this interpretation, ERISA 8§ 514(a) - Mackey
pre-empts AS § 09.38.017 to the extent it applies to retirement plans qualified under IRC 8§ 401,
403 and 409. [Note that public pension plans, exempt under As 88 09.38.015(b), 14.25.200 and
39.35.500, remain unaffected as ERISA § 4(b)(1) excludes such plans from coverage under ERISA_]

On the other hand, the Chief Bankruptcy Judge of the Western District of Texas has held that
ERISA § 514 (@ - Mackey does not pre-empt the Texas exemption statute [In re Volpe, 1989 Bankr.
LEXIS 739 (decided 4/28°/89)]. The Volpe opinion is quite lengthy, and to fully analyze it would
require nearly as many pages as the opinion itself consumes. However, an abbreviated critical

analysis is in order.

It is very evident that the court in Volpe, In narrowly construing the ingact of Mackey, in
reality disagrees with Hackey"s result and the breadth. Unfortunately for debtors, Volpe is at odds
with the clear and unmistakable language of Mackey that ’[t]he state statute s express reference to
ERISA plans suffices to bring it within the federal law™s pre-emptive reach,' making Volpe somewhat
dubious authority. This is particularly true in light of the broader view of the pre-emptive impact
of ERISA 8§ 514(a) taken by the Ninth Circuit [E.g., Franchise Tax Board of Calif, v. Construction
Laborers Vacation Trust for So. Calif., 679 F.2d 1307 (9th Cir. 1982) rev"d on other grounds 463
U.S. T) 103 S.Ct. 2841, 77 L.Ed2d 420 (1963); Russell v. Massachusetts Mutual Life Insurance Co.,
722 F.2d 482 (9th Cir. 1983) rev"d on other grounds 473 U.S. 134, 105 S.Ct. 3085, 87 L. did 9% (1985)
Scott v. Gulf Oil Corp., 754 F.2d 1499 (Oth Cir. 1985); HIslc v. Building Service Employees Health &
Welfare Trust, 789 F.2d 1374 (9th Cir. 1986)]. A careful reading of those decisions Indicates the
Ninth Circuit would most likely not adopt the Volpe narrov construction.

Furthermore, Volpe overlooks the clear iImpact of invalidating the Georgia antlgamlshaent
statute. First, any distinction between an antlgamishment statute and an exemption statute iIs one
one without a difference - both serve the goal of protecting assets from the claims of creditors.
Second, adopting as correct the Volpe distinction between "plans’ and "benefits" (which is difficult
Inasmuch as benefits are an Integral part of a pension plan), it does not necessarily follow, as
Volpe holds, that state exemption of pension plan benefits is not pre-empted. The case for pre-emp-
tion of state statutes protective of pension plans is even stronger than that for welfare plans in
that Congress in ERISA [8 206(d)(1)] expressly addressed the question of protection to be accorded
pension plan benefits; thus, having spoken on the subject, effectively foreclosed state law applica-
tion in the sane area. Finally, it is evident that applying the Volpe rationale, substituting the
Georgia antigarnlshment statute for the Texas exemption statute, the conclusion would be opposite to
that reached in Mackey. This simply cannot be.



But what about Individual Fetliement Accounts or Individual Retirement Annuities ('IRA™) under
IRC § 408? AS § 09.38.017 also exempts IRAs. An IRA is established and maintained by the Individu-
al, not by the employer or an employee organization; therefore, IRAs [not falling within the ERISA
8 @ description] are not covered by ERISA and ERISA § 514(a) does not pre-empt that part of AS $
09.38.017, unless the court should determine that the law Is not severable. [This author, having
enough on bis plate for the moment, will leave severability to others.) The Initial Komet decision
took the position (by way of dicta referring to "ERISA-qualified Individual retirement accounts')
that exemption of IRAs was also pre-empted; this author respectfully disagrees with the court on
this point because, as noted, IRAs axe not covered by ERISA. However, some IRAs are maintained
and/or partially funded by employer contributions. If an IRA involves employer participation,
Lab.Reg. § 2510.3-2(d) should be examined to determine ERISA coverage. Also, the Issue is not as
clear with respect to IRC S <08(k) Simplified Employee Pensions. These are excluded fro*_ERISA
coverage by regulation If certain conditions enumerated therein are met [Lab.Reg. 5 2520.104-"6].

Where does this leave Alaskans with respect to exemption of private retirement plans? If a
debtor elects to use the Federal exemptions, § 522(d)(10)(® of the Bankruptcy Code (BCY) exempts
such plans to the extent 'reasonably necessary for the support of the debtor and any dependant of
the debtor.” If a debtor &"."Cts to use the state law exemptions alternative under BC 8§ 522(b)(2),
an IRC § 408 qualified IRA Is probably exempt under AS § 09.38.017 but IRC 8§ 401, 403, and 409
qualified plans are not exempt under either the pre-empted AS § 09.38.017 or under other Federal law
pursuant to BC § 522(b)(2)(A) [In re Daniel 771 F.2d 1352 (9th Cir. 1985) cert. den. 475 0.S. 1016,

106 S.Ct. 1199, 89 L.Ed.2d 313 (1986)] -
11. Excludability

In the bankruptcy context, a more complex question Is presented by the issue of whether or not
a qualified retirement plan is excluded from the estate of a bankrupt as a "'spendthrift trust,”
under BC § 541(c)(2). Conventional wisdom has been that BC 8§ 541(c)(2) does not exclude pension
plans despite the ERISA § 206(d)(1) requirement that qualified pension plans include a provision
restricting alienation or assignment of benefits [See In re Daniel, supra, 771 F.2d at 1360]. Upon
what may be euphemistically referred to as "more mature reflection,” this author has concluded that
"It alr’t necessarily so." [A caveat is In order: if the following appears somewhat convoluted,
circular and confusing It Is only because It probably is. The state of the law In this area is
somewhat convoluted, circular and confusing as is often the case when multiple Congressional acts
having differing public policy considerations apply to a particular issue. Those who have delved
Into qualified pension plans and foolhardily made an excursion into the realm of ERISA and its
regulations (Labor and Treasury) with their often-tlmes confusing and occasionally contradictory
provisions can only too well attest to this point.]

The Ninth circuit In Daniel specifically held [771 F.2d at 1360] that:

n[T]his Court holds that the phrase "applicable non-bankruptcy lawl In 11 USC 8§ 541(c)(2) was
Intended to be a narrow reference to state “spendthrift trust®™ law and not a broad reference to
all other laws, including ERISA and the IRC which prohibit alienation. Therefore, the ERISA
and IRC anti-alienation provisions in debtor"s pension and profit-sharing plan does not create
a Federal non-bankruptcy exclusion under 11 USC § 541(c)(2)."" (Qnphasis by the court).

The Ninth Circuit Bankruptcy Appellate Panel has held that Mackeydid not undermine Daniel and
BC § 541(c) @ may, therefore, be applied [In re Kaplan, 97 B.R. 572,576 (BAP9 1989)]. Thus, the
precise issue of whether or not an ERISA covered pension plan is a spendthrift trust excluded under
BC & 541(c)(2) must be determined by reference to the law of Alaska. Unfortunately, there is a
paucity of either Alaska decisional or statutory law on the subject. Before one leapswith great
exuberance and joy on the language contained In AS S 09.38.017(d) conclusively presuming retirement
plans to be "spendthrift trusts, consider that that provision (specifically applicable to ERISA
covered plans) , as well as the exemption of ERISA covered retirement plans, may be pre-empted by

ERISA § 514(a) - Mackey.

One may ask where are we going if ERISA § 514(a) - Mackey pre-empts application of state law to
IRIS-, pension plans and Daniel denies the existence of a Federal law exclusion under either BC §
520D @@ or BC 8§ 541 © &T Fortunately, part 111 of the Mackey decision, sanctioning applica-
tion of general state law where it does not conflict with a specific provision of ERISA, left a

loop-hole through which we may squeeze.

He start our analysis with Daniel and the three Court of Appeals decisions it followed: Matter
of Goff 706 F2d 574 (Gth Cir. 1983), In re Graham 726 F2d 1268 (8th Cir. 1984) and In re Llchstrahl
750 F2d 1468 (11th Cir. 1985). All four decisions, applying state law to determine that the pension
plan before the court was not a spendthrift trust, held that BC h 541(c)(2) did not exclude the
ERISA covered pension plan from the bankruptcy estate. All applied the generally accepted principle
of trust law that a settlor may not create a spendthrift trust in the settlor®s own favor
generally Bogert, Trusts § 40 (6th ed. 1987); Boiert, Trusts and Trustees S223 (2d ed.Rev. 1979);
I11A Fratcher, Scott on Trusts § 156 (4th ed. 1987); Restatement Id, Trusts § 156]. Goff involved a
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Keough self-employed pension plan while Graham, Llchstrahl and Daniel Involved pension and profit
sharing plans established by a professional corporation of which the debtor was tte- (1) sole share-
holder, (@ trustee and (3 principal beneflc."ary. Llchstrahl analyzed and applied Florida law to
determine f it it was the equivalent of a settlor creating a spendthrift trust in the settlor®s
favor (disregarding the corporate form because of the broad control debtor had) while Graham and
Daniel implicitly determined similar pension plans were not spendthrift trusts under lova and
California law, respectively. Similar facts would most likely produce the same results applying
Alaska law, whether Alaska adheres to Bogert, Scott or the Restatement.

He now turn to the average employee who neither controls the employer-settlor nor is a trustee
under the plan. Is such a plan excluded under BC S 541(c)(2)? Under Danlei yes, provided thr plan
is an enforceable spendthrift trust under Alaska law [See In re Hest, 61 B.R. 22 (BAP9 1987)]. Un-
fortunately, neither Alaska decisional nor statutory law (except the ill-fated AS § 09.38.017(d)]
illuninates this issue. It may even be questionable whether spendthrift trusts are recognized at
all in Alaska. AS 88 06.05.180 and 06.25.140 refer to spendthrift trusts In relation to the duties
of a trustee; however, neither defines or otherwise explicates on what is a spendthrift trust under
Alaska law, nor is there any reported decision on the question. These sections, with AS § 09.30.-
017(d), are, however, indicative that Alaska recognizes the general validity of spendthrift trusts,
following the majority rule in the United States rather than the English and minority U.S. rule that
such trusts are invalid or void as against public policy (@n unreasonable restraint on alienation).
The ultimate answer will be determined by the persuasiveness of counsels®™ arguments based on one or
all of the three principal general authorities (Bogert, Scott or Restatement) and principal cases
from other jurisdictions. [Hatter of Brooks, 844 F.2d 258 (G6th Cir 198E) contains an excellent
example of the analytical and~Tactual problems Involved with this alternative; see also In re Rabo,
97 B.R. 827 (Bkrtcy.H.D.PA 1989).]

Cooing full circle, let us consider a seemingly convoluted theory thet AS § 09.38.017(d) is not
pre-empted. ERISA S 514(a) only pre-empts Si.ate lav, not other Federal law. Keeping this in mind,
one might argue that BC § 541(c)(2) (a federal statute) expressly Incorporates by reference the

plicable non-bankruptcy state law of debtor®s domicile, thereby making it an Integral part of BC S
541(c)(2). Strange as 1t may sound, this theory finds support in the very rationale underpinning
Daniel and the cases it follows [BC § 541(c)(2) preserved restrictions on the debtor to alienate,
enforceable under otherwise applicable state non-bankruptcy law, excluding such nonalienable inter-
ests from the estate]. If, as noted, BC § 541(c)(2) incorporates otherwise applicable non-bank-
ruptcy state law, it is the Federal statute incorporating the state law, not the state law Incor-
porated, being applied. It follows, a fortiori, that ERISA 8§ 514(a), because it does not pre-empt
BC 8§ 541(c)(2), does not pre-empt AS < 09.38.017(d) to the extent it is incorporated into BC §
541(c)(2). Therefore, BC § 541(c)(2), which incorporates AS § 09.38.017(d), conclusively presumes
the ERISA § 206(d)(1) mandated anti-alienation clause creates a spendthrift trust excluded from the
debtor®"s estate. in all candor, this author must note the one case found which addresses this

issue, the court rejected this very argument [In re Volpe, supra].

I11. Congressional Inconsistency

To add to the confusion, consider the potential disparate effects between filing and not filing
bankruptcy. If a debtor remains outside bankruptcy, the ERISA § 206(d)(1) mandated anti-alienation
clause protects an ERISA covered retirement plan from creditors. This clearly reflects Congression-
al Intent to protect ERISA retirement plans from individuals® creditors. On the other hand, if a
debtor files for bankruptcy protection under title 11, Goff - Graham - Llchstrahl - Daniel either
eliminate or sharply curtail protection of retirement plans. This result appears to be consistent
with Congressional intent, expressed in BC § 522 () (10) (E), to only provide partial or limited
protection to retirement plans. Thus, we are faced with two not entirely consistent Congressional
expressions of iDtent. It is no small wonder that ve mere mortals are somewhat confused and uncer-
tain in determining which controls.

Goff - Graham - Llchstrahl - Daniel take the position that BC § 522() (10) ® controls. The
reasoning of chose courts, in light of customarily applied rules of statutory interpretation, Iis
both logical and persuasive. However, the courts manifestly fail to reconcile the difference in
treatment and fundamental conflict in Congressionally expressed public policy. Why should ERISA-
qualified retirement plans be totally beyond the reach of creditors if a debtor does not file
bankruptcy but, at best, only partially protected if a debtor files bankruptcy? BC S 522, provides
either uniform exceptions under BC S 522(d) or, at the option of a debtor if it is more beneficial,
the same exemptions that would be available If the debtor did not file bankruptcy. Does this not
indicate e Congressional policy determination that a debtor by filing bankruptcy should be in no
worse a position in terms of the assets a debtor retains? In other words, a debtor should not be
faced, as a debtor may be uDder existing judicial interpretations, with the unpalatable choice of
preserving a qualified retirement plan and foregoing a fresh start, or getting a fresh start and
possibly foregoing retirement benefits.

Perhaps, as more than one court has observed, only Congress can resolve this dichotomy. On the
other hand, the courts could re-examine Goff - Graham - Llchstrahl - Daniel and determine, as the
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Court did In In re Hinshaw [23 B.R. 233 (Bkrtcy.D.KN. 1982)], that an ERISA covered pension plan is
exempt under BC § 5220 @ (A).

It Is also Interesting to note that an Alaskan teacher or public employee does not face such a
dilemma. Not only are such pension plans exempt, but also probably excluded as spendthrift trusts
under BC § 541(c)(2) by AS 58 14.25.200 (teachers) and 39.35.500 (PERS). [But see In re Goldberg,
98 B.R. 353 (Bkrtcy. N.D.IL (1989) for potential problems vhen the employee makes voluntary contri-
butions to the plan; In re Swanson, 873 F.2d 1121 (8th Cir. 1989) holding that *'statutory" retire-
ment funds are not are not '“traditional” spendthrift trusts and, thus, not excluded.]

A related question is whether the Alaska Legislature can amend AS § 09.38.017(e)(3) to.delete
the specific reference to ERISA plans and simply adopt definitional language similar to that con-
tained In ERISA § 3(2)(), thereby avoiding pre-emption by ERISA S 514(a). The answer is probably
not because of the language In Mackey that state laws ™ specifically designed to affect es™Dloyee
benefit plans®™ are pre-empted under § 514(a)." [108 S.Ct. at 2185] Footnote 4 in Mackey may be
interpreted In a manner giving hope, albeit slim, that a statute exempting all pension plans,
whether or not ERISA covered might be sufficiently general to avoid pre-emption by ERISA § 514(a)-
It appears, however, that only Congress can legislate in a manner which would specifically exempt
private‘retirement plans, except for the plan established or maintained by that extremely rare, if
not extinct, employer engaged iIn a business not affecting interstate commerce.

The legislature might consider enacting a new statute as part of AS 13.36 (dealing with trusts
In general) defining enforceable spendthrift trusts in a manner to Include pension plans. This
alternative, unfortunately, raises significant public policy questions because such a statute could
inadvertently extend to attempts by settlors to create spendthrift trusts in their own favor, which
is not particularly sound from a public policy standpoint.

IV. Summary

In summary, with respect to private retirement plans, the conclusion is that a debtor has a
choice of several alternatives, any of which may or may not be satisfactory.

1. Remain outside bankruptcy, relying on ERISA 5 206(d)(1) to protect qualified pension plan
benefits (other than IRAsS) [Part 11LA of Mackey indicates that state garnishment statutes may not be
used to reach pension plan benefits] and AS § 09.38.017 to protect an IRA.

2. File bankruptcy and elect the Federal exemptions using BC 5 522(d) (10) ® to protect part of
d qualified pension plan.

3. File bankruptcy and elect the state exemptions using AS 8 09.38.017 to protect an IRA.

4. File bankruptcy and hope that, to the extent not exempt, a pension plan is excluded under BC
8§ 541(c)(2) if the "trust” qualifies as a spendthrift trust under Alaska law. [Note BC S 541(c)(2)
is applicable, if at all, irrespective of whether Federal or state exemptions are elected.]

5. Terminate participation in the ERISA covered retirement plan in a manner permitting with-
drawal of vested contributions and ‘‘roll-over” the funds Into an IRA under IRC § 408(a)(1l) thereby
k%r]'_|4n i)ng the funds within that part of AS § 09.38.017 which is perhaps not pre-empted by ERISA 5

a).

Not one"of the alternatives can be considered an lron-clad, fool-ptuof method of preserving d
private retirement plan. Ontll either Congiess deems it appropriate to legislate a resolution or
the Ninth Circuit reverses it’s decision interpreting BC § 522(b)(2)(A) as not exempting pension
plans, counsel fcr debtors (and debtors) will have to proceed using whichever alternative, or
combination, which, under the particular facts and circumstances, will most probably preserve the
maximum amount of a debtor"s assets. Debtor:- and debtors® counsel may find solace of sorts iIn the
fact that trustees and trustees” counsel face the same uncertain status of the law. Furthermore,
there are serious additional problems faced by trustees iIn '‘cashing-out" a qualified retirement- plan
not distributable until the debtor terminates employment. Given the two-sided nature of the prob-
lem, It is possible most of the controversies which may arise will be resolved by a negotiated
settlement rather that litigated. A point which Judge Ross will undoubtedly welcome, partlculialy
since little else written here provides his Honor much assistance.

Counsel should carefully review all the private pension plan documents (ot just the Sumary
Plan Description furnished employees) and the IRS qualification determination letter. The par-
ticular language used iIn a given plan or the trust instrument may be crucial to a final deter-
mination as to whether such plan Is excluded under BC 8§ 541(c) (@)-

It would also be advisable for counsel to review each case cited In this article and tbe cases
cited in those cases to glean other arguments which may be advanced iu support of whichever position
is advantageous to counsel®s client. Ontll some court renders a controlling decision, it is "‘open
season.""
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Senate Judiciary Committee

April 20, 1990

MEMORANDUM
TO: All Senators
FROM: Senator Jan Fa.iks, Cha(

Senate Judiciary Commi

SUBJECT: CSSB 252 (Jud) "An Act r ting to retirement system
exemption execution."”

SB 252 1is before the Senate for consideration today. This
bill was introduced by the Judiciary Committee at the request
of the Alaska Court System, and was amended in committee at
the suggestion of the Public Employees®™ Retirement System
(PERS) and the Municipality of Anchorage. It makes certain
changes to the Alaska Exemptions Act, AS 09.38. This act
allows a debtor to protect some of the debtor®s property from
creditors.

Section 1 of CSSB 252 (Jud) amends AS 09.38.015(b). That
section currently provides that in debt collection proceedings
other than bankruptcy, a debtor®"s interest in the Teachers®
Retirement System (TRC) or in PERS is exempt from execution by
creditors. Section 1 adds the Judicial Retirement Systenm

(JRS) and the Elected Public Officers®™ Retirement System
(EPORS) to this list, thus treating all state retirement
benefits the same way for purposes of protecting them from
seizure by creditors.

Section 2 of CSSB 252 (Jud) amends AS 09.38.017. That section
currently provides that in any debt collection proceeding,
including bankruptcy, a debtor®s retirement accounts (public
or private) are exempt from execution by creditors.

However, subsection (c) of AS 09.38.017 provides that this
particular exemption does not prevent payment of benefits to
an ex-spouse under a qualified domestic relations order (QDRO)
as defined in federal law. The most common type of QDRO is a
property settlement order issued by a divorce court. It is
used to award one spouse a portion of the other spouse®s
retirement benefits.

Post Office Box V * Juneau, Alaska 99811



The definition of QDRO contained in federal law authorizes the
payment of an employee®s retirement accounts to an ex-spouse
either when the employee retires, or when the employee 1is
eligible to retire. However, this federal definition
specifically exempts state and local government retirement
plans, which are allowed to adopt their own rules regarding
time of payment of retirement benefits to an ex-spouse. In
Alaska, the laws and ordinances governing PERS and other state
and municipal retirement plans provide that retirement
benefits may only be paid to an ex-spouse when an employee
actually retires, not when the employee 1is merely eligible to
retire.

Because AS 09.38.017(c) references the federal definition of
QDRO, and because this federal definition specifically
authorizes government plans to adopt their own rules regarding
time of payment of QDRO"s, it should be clear that AS
09.038.017(c) does not require state and local government
plans to use the federal definition. Section 2 of CSSB 252
(Jud) merely clarifies this, by codifying the federal
definition more expressly.



ANCHORAGE POLICE AND FIRE RETIREMENT BOARD
ALASKA STATE LEGISLATION ON
QUALIFIED DOMESTIC RELATIONS ORDERS (QDRO"™S)

PACTS:

Under current Alaska Law, certain pension benefits are arguably
subject to attachment under the Anchorage Police and Fire Retirement
System? while those same benefits under PERS and other state

retirement plans are not.

BACKGROUND;

In 1988, the Alaska Legislature adopted AS 09.38.017 which protects
both public and private pension benefits from assignment except under
a "Qualified Domestic Relations Order” or QDRO. Under AS 09.38.017, a
QDRO 1s defined by reference to federal law, at U.S.C. 414, as being
able to assign a member®s pension benefits to satisfy a child or
spousal support or property settlement when a member i1s first eligible
to retire, regardless of when or whether the member actually retired.

All government pension plans are specifically exempted by ERISA from
federal pension regulations. ERISA allows for government plans to
define or restrict application of QDRO"s as i1ts regulations see fit.
Alaska State Legislation, AS 39.35.370(e), for PERS and TRS has been
adopted which states payment on a QDRO may only be made to the
alternate payee (i.e. ex-spouse) at the time the member actually
retires. The PERS statute AS 39.3J.370 () does not allow for payment
of benefits from the plan until the following requirements are met:
(@ the member meets the eligibility requirement of this section,

(@ the member terminates employment; and (3 the member applies for
retirement. Anchorage Municipality Code (AMC) 3.85.075 was passed 1in
June 1989, which allows the Anchorage Police and Fire Retirement
System to make payments to an alternate payee only from the date the

member actually retires,

Alaska Statute 09.38.017 may jeopardize the Police and Firo Retirement
Board"s and the Anchorage Assembly®s ability to define or restrict
application of QDRO"s as allowed by ERISA. AS 09.38.017 clearly
denies members of the Anchorage Police and Fire Retirement System
oqual protection of law by treating them differently from members of
PERS and TRS, without apparent justification.

SOLUTION;

The problem can be easily solved by merely clarifying AS 09.38.017(c)
to exempt governmental pension and retirement plans from the
definition incorporated iIn this statute. This change i1s fully
consistent with the intent of the federal law, which allows
governmental plans to define or restrict application of QDRO"s.

CONTACT: D. Lee Wentworth (907) 343-6440



MEMORANDUM

TO: Representative H.A. "Red" Boucher, Chair
House State Affairs Committee

FROM: Dennis J. Burns, Aide
House State Affairs

DATE: March 28, 1990
RE: HB 568

The following 1s In response to your request for background
information:

Senator Rodey introduced SB 508 on 4/14/88 as a Senate
Judiciary Committee bill. This bill was signed into law on
7/12/88 (Chapter 135 SLA 88).

The language in Section 1. AS 09.38.017(c) of HB 568
originated in SB 508.

The purpose of SB 508 was to prevent the attachment of
retirement benefits (PERS and TRS) and IRAs in bankruptcy
proceedings. During that time, there were a number of
Alaskans who were experiencing financial reverses, and it
seemed unfair to allow for the total depletion of their
financial assets.

The language in Section 1. AS 09.38.017(c) was recommended by
Legal Services. The intent was to recognize that there were
some situations (QDRO) which should not be exempt. As I
understand the intent of this section, however, the QDRO was
to fit under the existing state PERS and TERS definition of
QDRO, and i1f no definition existed then the federal
definition would apply.

According to an opinion by the former Attorney General Grace
Berg Schaible, there are two definitions of QDRO:



Under che federal definition, a QDRO can order payment of a
benefit to a spouse as soon as a member 1is both vested and
old enough to take early retirement, regardless of whether
the member has terminated employment or chooses to take early
retirement.

According co Ms. Schaible, the PERS and TRS definition of
QDRO does not allow payment of benefits to a spouse before
the member begins to rec 1ive the benefit.

However, it is unclear reading the statutes - AS
14.25.220(31) and AS 39.35.680(34) - whether the QDRO
definition as defined by Mr. Schaible is implicit.

Ms. Schaible also noted that the federal definition of QDRO
would not be applicable to PERS and TRS because 26 U.S.C.
414(p) provides that the federal definition does not apply to
PERS or TRS.
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ANCHORAGE, ALASKA 99519-6650
Of (907) 343-4295

Anchorage

POLICE AND FIRE RETIREMENT BOARD

RECEIVED

March 5, 1990 MAR 12 1990

JAN FAIKS
SENATE OFFICE

The Honorable Jan Faiks

The State Senate

The State Capitol, Room 101
P. 0. Box V

Juneau, AK 99811

Dear Ms. Faiks:

Thank you for taking the time to visit with John Cowdery and |1
during our visit to Juneau on February 20, 1990. The 1issue we
discussed regarding when an alternate payee (i.e. ex-spouse) may
receive payments on a Qualified Domestic Relations Orders (QDRO)
is of concern to the Police and Fire Retirement Board, the
Retirement System members and retirees.

As discussed with you and your staff, the problems are listed
below:

1. All government pension plans are specifically exempted
by ERISA from federal pension regulations. ERISA
allows for government plans to define or restrict
application of QDRO"s as its regulations see fit.

Thus, Alaska State Legislation for PERS and TRS has
been adopted which states payment may only be made to
ar alternate payee at the time the member actually
retires.

2. Alaska Statute CH.38.017, passed 1in 1988, it allows for
the alternate payee to elect to receive their payments
from other government plans at the time the member is
first eligible to retire, not when they actually
retire. As stated above, PERS and TRS legislation does
not allow for payment to an alternate payee until the
retiree actually retires.



The Honorable Jan Faiks
March 5, 1990
Page 2

3. Subsequently/ in June 1989, Anchorage Municipal Code
(ANMC) 3.85.875 was passed which allows the Anchorage
Police and Fire Retirement System to make payment to an
alternate payee only from the date the member actually

retires.

4, AS 09.38.017 may jeopardize the Police and Fire
Retirement Board®"s and the Anchorage Assembly®s ability
to define or restrict application of QDRO"s as allowed
under ERISA. AS 09.38.017 clearly denies members of
the Anchorage Police and Fire Retirement pension plan
the equal protection of law by treating them
differently from members of state governmental plans,
without apparent justification.

5. The problem can be easily solved by merely clarifying
AS 09.38.017 to exempt governmental pension and
retirement plans from the definition incorporated 1in AS
09.38.017(C§. The change is fully consistent with the
intent of the federal laws incorporated by reference in

AS 09.38.017(C).

As you are aware, the proposed change to State Statute

AS 09.38.017 (c) has been reviewed by the State Attorney
General®s office and has support of the Public Employee
Retirement System administration, as well as all the Police and
Fire Retirement System members.

ease call me or the Police

IT you have any further questions, pl
(907) 343-6440.

and Fire Retirement Board Staff at

Sincerely

Jo§ Caswell
Chesci rman
Police and Fire Retirement Board

JC/1hic
Attachments



Introduced: 2/22/90 6*2274a
Referred: State Affairs

BY THE STATE AFFAIHS COMMITTEE

1 IN THE HOUSE
HOUSE DILI. NO. 568
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the definition of qualified

~N o o A w N

domestic relations orders for retirement plan intor-

eot and payment exemptions."
V' BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Section I. AS 09.38,01V(c) is amended to read:

11 (c) The exemptions provided by (a) of this section do not pra-
12 vent the payment of beneiitB undar a retirement plan to an alternate
13 payoo under a qualified domestic relations order. In this subsection,
iV "qualified domestic) relations order” has the meaning given in 26
15 U.S.C. 414(p). except as applied to "aovernniontal plans” as defined
16 under 29 U.S.C. 1002 in which case "qualified domestic relations
17 order” has the meaning given by the plan or by the law governing the

18

plan.
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Employee benefit plans

() Qualified domestic relations order defined.
For purposes of this subsection and
40I§a)(|3)—
(D) In general.
A) Qualified domestic relations order. The term
qualified domestic relations order” means a domes-
tic relations order—
(iR which creates or recognizes the existence of an
alternate payee's right to, or assigns to an alternate
Bayee. the right to. receive all or a portion of the
enefits payable with respect to a participant un-
der a plan, and
(i) with respect to which the requirements of
paragraphs (2L and (3) arc met.
(BP Domestic relations order. The term "domestic
relations order" means any judgment, decree, or
order (including approval of a property settlement
agreement) which—
(i) relates to the provision of child support, ali-
mony payments, or marital property rights to a
spouse, former spouse, child, or other dependent
of a particioant, and
i) is made pursuant to a State domestic relations
aw (including a community property law).
(2) Order must clearly specify certain facts. A domes-
tic relatiui  order meets the requirements of this para-
graph only -f such order clearly specifies—
(A) the name and the last known mailing address (if
any) of the participant and the name and mailing
address of each alternate payee covered by the order,
(B) the amount or percentage of the participant’s
benefits to be paid by the plan to each such alternate
payee, or the manner in which such amount or
percentage is to be determined,
(C) the number of payments or period to which such
order applies, and
(D) each plan to which such order applies.
&\3) Order may not alter amount, form, etc., of benefits.
domestic relations order meets the requirements of
this paragraph only if such order—
#A) does not require a plan_to provide any type or
orm of benefit, or any option, not otherwise pro-
vided under the plan,
(B) does not require the plan to provide increased
begefits (determined on the basis of actuarial value),
an
(C) does not require the payment of benefits to an
alternate Ipayee which arc required to be paid to
another alternate pa?;ee under another order previ-
ouasly determined to be a qualified domestic relations
order.
(4) Exception for certain payments made after earliest
retirement age.
(A) In general. A domestic relations order shall not
be treated as foiling to meet the requirements of
subparagraph (A) of paragraph (3) solely because
such order requires that payment of henefits be made
to an alternate payee—
(i) on or in the case of any payment hefore a
participant has separated from service, after the
date on which the participant attains (or would
have attained) the earliest retirement age,
(ii%,as if the participant had retired on the date on
which such payment is to begin under such order
(but taking into account only the present value ol’
the benefits actually accrued and not taking into
account the present value of any employer subsidy
for early retirement), and

section

USCS Code Sec. 414

(i) in any form in which such benefits may lie
paid under the plan to the p rticipanl (other than
in the form of a I|0|nt and survivor annuity with
respect to the alternate payee and his or her
subsequent spouse).
For purposes of clause (ii), the interest rule assump-
tion used in determmmg the present value shall be
the interest rate specified in the plan or, if no rate is
specified, 5 percent.
(B) Earliest retirement age. For purposes of (his
paragraph, the term “earliest rctireml t age" means
the earlier of—
(i) the date on which the participant is entitled to
a distribution under the plan, or
(ii) the later of—
(I) the dale the participant attains age 30, nr
(ID the cailiest date oil which the participant
could begin receiving ocncfits under the plan if
the participant separated from service.
(5) Treatment of former spouse as surviving spouse for
purposes of determining survivor benefits. To the ex-
éent provided in any qualified domestic relations or-
er—
(A) the former spouse of a participant shall be
treated as a surviving spouse of such participant for
purposes of sections 40I(a2|(||) and 417 (and any
spouse of the participant shall not be treated as a
spouse of the participant for such purposes), and
$B) if married for at least 1 year, the surviving
ormer spouse shall be treated as meeting the re-
quirements of section 417(d),
A plan shall not be treated as failing to meet the
requirements of subsection (a) or (k) of section 401
which prohibit payment of benefits before termination
of employment solely by reason of payments to an
alternate payee pursuant to a qualified domestic rela-
tions order.
(6) Plan procedures with respect to orders.
(A) Notice and determination by administrator. In
thelcase of any domestic relations order received by
a plan—
(i) the plan administrator shall promptly notify the
participant and each alternate payee of the receipt
of such order and the plan's procedures for deter-
mining the qualified status of domestic relations
orders, and
(ii) within a reasonable period after receipt of such
order, the plan administrator shall determine
whether such order is a qualified domestic 'ela-
tions order and notify the participant and each
alternate payee of such determination.
(B) Plan to establish reasonable procedures. Each
plan shall establish reasonable procedures to deter-
mine the qualified status of domestic relations orders
and to administer distributions under such qualified
orders.
(7) Procedures for period during which determination
Is being made.—
(A) In general. During any period in which the issue
of whether a domestic relations order is a qualified
domestic relations order is being determined (by the
plan administrator, by a court of competent jurisdic-
tion, or otherwise), the nlan adn inistrator shall
separately account for tI amounts (hereinafter in
this paragraph referred to as the "segregated
amounts") would have been payable to the alternate
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pa%/ee during such period if the order had been
determined {0 be a qualified domestic relations order.
B) Payment to alternate payee if order determined
{0 be qualified domestic relutions order. If within the
18-month period described in sub urargntnph E) the
order (or modification thereof) is determined to"be a
qualified domestic relations ofder, the p ,
trator shall Fay the segregated amounts (including
any interest théreon) to"the person or persons enti-
tled thereto. S
(C? Payment to plan participant in_ccriain cases. |f
W|h|hn Etge 18-month ‘period described in subpara-
raph (E>—
((1I) it is determined that the order is not a qualified
Omestic relations order, or . .
f-”) the issue as to whether such order is . quali-
led domestic relations order Is not resolved,
then the plan administrator shall pl% the segregated
amounts (including any interest' ‘hereon) "to” the
erson or persons who would have been entitled to
uch amounts If there has been no order. .
Dg Subsequent determination or order to be applied
rospectively only. Any determination that an order
IS a qualified domestic Telations order which is made
aftei the close of the 18-monlh period described in
subparagraph ?E) shall be applied prospectively only.
SE) Determination of 18-month period. For purposes
f'this paragraph, the 18-month %enod, described. in
this subparagraph is the 18-month period begmmn%
with the date on which the first payment would b
regmred to be made under the domestic relations
order.
8) Alternate payee defined. The term “alternate
ayee" means an* spouse, former spouse, child or
other dependent of a participant who |s_rec09n|zed by
a domestic relations order as having a right fo receive
all, or a portion of, the benefits payable ‘under a plan
with respect to such parnulpant. . .
S% Subsection not to apPy to plans to which section
1a)§13) docs not app )F This subsection shall not
apply to any plan to which section 401(a)(13) does not
agplY. For purposes of this title, except as provided in
regufations, any distribution from an annuity contract
under section 403ﬁb)bpursuant,to a qualified domestic
relations order shall be treated in the same manner as a
dIStll’,IbUtIOI’I from a plan to which section 401(3)(13)
applies.
(10) Waiver of certain distribution requirements. With
respect to the requirements of subsections (a) and (kﬂ
of section 401, 4 3§b),,,and section 409Fd), a plan sha
not be treated as failing to meet suc requlrements
solely b%/ reason of payment, to an alternative payee
ursuant to a qualified domestic relations order.
11) Consultation with the Secretary. In prescribing
fegulations under this subsection and section
4 ga)(lsg, the Secretary of Labor shall consult with
the Secrefary.

(9) Highly compensated employee.

1) In general. The term "highly

loyee" means any employee who, during the year or

he&)recedlng year—

was af any time a 5-percent owner, _

B) received ‘compensation from the employer in
excess of S75000, . .
(C) recelv%iocompensatlon,from the employer in
excess of $50000 and was in the top-paid group of
employees for such year, or ,
(D)Dwas at any time an officer and received compen-

—

[an_adminis-

compensated em-

Employee benefit plans

sation greater than 50 percent of the amount in effect
under section 415(b)(1)(A) for such year.
The Secretary shall adjust the $75,000 and $50,000
amounts under this paragraph at the same time and in
the same manner us under section 415(d).
(2) .Special rule for current year. In_the case of the
year for which the relevant determination is being
made, an employee not described in subparagraph (B),
C), or (D) of ‘paragraph (1) for the preceding year
without re(?ard to this paragragh) shall not be treated
as described m subparagraph (B), (C), or (D) of para-
graph (1) unless such employee is a member of the
group consisting of the 100 employees paid the greatest
compensation during the year for which such determi-
nation is leing made.
g3) 5-pcrcent owner. An employee shall be treated as a
-percent owner for any ycat ifat any time during such
year such employee was'a 5-percent” owner (as defined
In section 416(i)(1)) of the employer.
(4) Top-paid group. An employee is in the top-paid
group of employees for any year if such employee Is in
the group consisting of the lop 20 ?ercent of the
employees when ranked on the basis of compensation
paid during such year.
(5) Special rules for treatment of officers.—
(A)Not more than 50 officers taken into account. For
purposes of paragraph (1)(D), no more than 50
employees (or, if lesser, the greater of 3 employees or
10 percent of the employees) shall be treated as
officers.
(B) At least 1 officer taken into account. If for any
year no officer of the employer is described in
paralgraph (I)(DL, the highest paid officer of the
employer for such year shall be treated as described
in such paragraph.
(6) Treatment of certain family members.
%A).In general. If any individual is a member of the
amily of a 5-perccnt owner or of a highly compen-
sated employee in the group consisting of the 10
highly compensated employees paid the greatest
compensation during the year, then—
(i) such individual shall not be considered a sepa-
rate employee, and
(i) any compensation paid to such individual (and
any applicable contribution or benefit on behalf of
such individual) shall be treated as if it were paid
to (or on behalf of) the 5-percent owner or highly
compensated employee.
(B) Family. For purposes of subparagraph (A?, the
term "family" means, with respect to any employee,
such employee’s spouse and lineal ascendants or
descendants and the spouses of such lineal ascen-
dants or descendants.
(C) Rules to apply to other provisions.
(i) In general. Except as provided in regulations
and in clause én), the rules of subparagraph (A)
shall be applied in determining the compensation
of (or any contributions or benefits on behalf of
any employee for purﬁ)oses of any section with
respect to which a highly compensated employee is
defined by reference to this subsection.
g? Exception for determining integration levels.
ause (IT) shall not apply In determining the
portion of the compensation ofa participant which
Is under the integration level for purposes of
section 401(1),
(7) Compensation. For purposes of this subsection—
(A) In general. The term "compensation" means

112 [References and Notes are In separate binders]
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and the current funding (pa%/-as- ou-?o) cost method are not acceptable

actuarial cost methods. The Secretary of the Treasury shall issue

regulations to further define acceptable actuarial cost methods.

(52) The term “governmental plan” means a plan established or main-

tained for its employees by the Government of the United States, by the

government of any State or political subdivision thereof, or by any
agency or mstrumentah(tiy of any of the foregoing. The term “govern-
mental plan” also includes any plan to which the Railroad Retirement

Act of 1935 or 1937 applies, and which is financed by contributions

required under that Act and any plan of an international organization

which is exempt from taxation under the 8r0w5|ons of the International

Organizations Immunities Act (59 Stat. 669).

(33)(A) The term “church plan” means a plan established and main-
tained ﬁto the extent required in clause (i1) of subparagraph (B)) for
its employees (or their beneficiaries) by a church or by a convention
or association of churches which is exempt from tax” under section
501 of the Internal Revenue Code of 1954 [26 USCS § 501].

(B) The tt./m “church plan” does not include a plan—
(1) which is established and maintained ﬁrimaril for the benefit of
employees (or their beneficiaries) of such church or convention or
association of churches who are employed in connection with one
or more_unrelated trades or businesses (within the meaning of
section 513 of the Internal Revenue Code of 1954 [26 USCS
§513]), or
(i) if less than substantially all of the individuals included in the
plan are individuals described in subparagraph (A) or in clause (ii)
of subparagraph (C) (or their beneﬁmanes%.
(C) For purposes of this paragraph—
(i) A plan established and maintained for its employees (or their
beneficiaries) k()]y a church or by a convention or association of
churches includes a plan maintained by an organization, whether a
civil law corporation or otherwise, the principal purpose or func-
tion of which is the administration or funding of a plan or program
for the provision of retirement benefits or welfare benefits, or both,
for the emPonees of a church or a convention or association of
churches, it such organization is controlled by or associated with a
church or a convention or association of churches.
(|P The term employee of a church or a convention or association
of churches includes— . _ N
(I) a duly ordained, commissioned, or licensed minister of a
church in"the exercise of his ministry, regardless of the source of
his compensation; o -
(I1) an employee of an organization, whether a civil law corgora-
tion or otherwise, which 1 exemgt from tax under section 501 of
the Internal Revenue Code of 1954 [26 USCS §501] and which
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(27) "part-time teacher" means a teacher occupying a position re-
qumn? teaching on a regular basis for at least 50 percent of the
normal workweek at a teaching assignment, excludin%te_aching as an
assistant or graduate assistant, or teaching on a substitute, tempo-
rary, or per diem basis;

(28) "permanent disability” means a physical or mental condition
which, in the judgment of the administrator, based upon medical re-
ports and other evidence satisfactory to the administrator, presum-
ably prevents a member from satisfactorily performing the member’s
usual duties for the member’s emEoner or the duties of another posi-
tion or job which an employer makes available for which the member
Is qualified by training or education;

(29) "prescribed rate ofinterest” means the rate of interest used for
computing employer contributions, for preparing actuarial tables used
by the system, for crediting interest to members’ contributions, and
for chargm?_ interest on members’ indebtedness accounts;

(30) "public school” means a school operated by publicly elected or
appointed school officials in which the pro%ram and activities are
?ndder the control of those officials and which is supported by public
unds;
~(31) "qualified domestic relations order” means a divorce or dissolu-
tion judgment under AS 25.24, including an order approving a prop-
erty settlement, that

A) creates or recognizes the existence of an alternate i)ayee’s right
to, or assigns to an alternate payee the right to. receive all or a portion
of the benefits payable with respect to a member;

(B) sets out the name and last known mailing address, if any. of the
member and of each alternate payee covered by the order:

(C) sets out the amount or percentage of the member's benefit, or of
any survivor’s benefit, to be paid to the alternate payee, or sets out the &
manner in which that amount or percentage is to be determined;

(D) sets out the number of payments or period to which the order

applies;
FE) does not require any tyﬁe or form of benefit or any option not
otherwise provided by this chapter; o

(F) does not require an increase of benefits in excess of the amount  tf
pr%vided by this chapter, determined on the basis of actuarial value: .
an :

<G) does not require the O,oayment, to an alternate payee, of benefits J|f
t) at are required to be paid to another alternate payee under another
oi der previously determined to be a qualified domestic relations order:

32) "retired teacher or member” means a member who is termi- f
nat'd. who has not received a refund from the system, and who is
receiving a benefit, other than disability, from the system: |

(33) Vitirement” means that period of time from the first day of the >
month following
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STATUS DATEI 04/12/88
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SB 507
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04/13/88
04/13/88
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BY REQUEST
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1>1S PH 5/17/88 TRANSMITTED TO COVERNOR
SIGHED INTO LAW 6/8  CHAPTER 135 SLA 88
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AH ACT
Relating to property exeaptiona lor hoocateada, for carcaln

retirement plan Intcraata and payments, and for other property.

* Section |. AS 09.JB.010(a) la aaandvd to taadi

(&) An Individual la entitled to an exeaptlon as a homestead of
Che Individual's Intaretc In property In thla stata used aa the pi It-
clpal raaldrnra of the (7IIAT| Individual or tha dtpandanta of the
(THAT) Individual, but tha value of tha hoaeatead exeaptlon aay nut
exceed $54.000 ($77,000).

* Sac. 7. AS 09.38.010(b) la amended Co read:

(b) If property owned by the entirety or In corwon la used by
one or more individual owners or thrir dependence aa rhetr principal
realdcnce, each owner la entitled to a haaestead eaeeptlan of that
owner's Interest In the property aa provided In (a) of thla aecrlon.
The aggregate value of oultlple homestead excerptions allowable with
respect to a single living unit pay not exceed $54,000 ($77,000). If
there are ccultlpla owned of property exeopt aa a homestead, the value
of the exemption of each Individual owner aay not exceed the (THAT)
Individual owner's pro rata portion of $54.000 |$27,000).

* Sec. 3. AS 09.38 la amended by adding a new section to read:

Sec. 09.)8.0'7. CXL'TTIOH OF RETIREMENT I*LAN INTERESTS AND PAY-

MENTS. \a) In addition to the er.eoptlon under AS 09.38.015(b), the

following ate exeopt from a claim of an individual's creditor:
.- CSSB $OR(FIn)

W NAd In

Chapter 1)5
(1) tha Interest of tha Individual In a retirerelit plar
and
(2) tha money ot othar aasats payabla to the IndUlJua
from a retlieaant plan.

(b) Ilia aaaeptlona provided by (a) of this section do not appl
to a contribution aada by an Individual to a retltatent plan withli
170 daya bafora (ha Individual /llea for bank-iptcy.

(c) Tlia axeoptlona provided by la) of thla section do not pre-
vent tha payoent of banaflla under a retlrtarnt plan to &; alternate
payaa under a qualified doaaatlc relatione order. In thla subsection,
"qualified doaaatlc relatione urdar' has tha meaning given In 26

1 U.S.C. «l«(p)-

(d) A retirement plnn exempt froa dataa under (a) of this
aectlon la conclualvely preauiaed tiv be a spendthrift truic under this
section.

(a) In th/]| aectlon,

(1) ralternate payaa' haa tha reanlng given In 71 U.S.C
414(p)(8) i
(7) ‘"Individual" Beans an individual who |s a participant
In, a beneficiary of, or an alternate payee of a rstlrecent plant
@A) “retlrenent plan" oeans a retlraarnt plan that I*
qualified under 76 U.S.C. 401(a). 26 U.S.C. 403(a). 26 U.S.C. 401th),
26 U.S.C. 408, or 26 U.S.C. 409 (Internal Revenue Code).
= Sec. 4. AS 09.38.020 la emended to read:

Sec. 09.38.020. EXEMPTIONS OF PERSONAL TRM'IIIY 51PJKI :0 VAl
LIMITATIONS, (a) An Individ al laentitled to an exception In prop-
erty not to exceed an aggregate value of $3.030 151.5001 chonn h* ihr
Individual fron the following catrgotiee of pmprrty:

(O] household good* and veering appaiel
C5SR )OA(rin) -2-

reAQb.tilv



(IS. 1B.025(h)

[EnY

— it

09.18.010(a) "
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Chaptit 1)3

nacaaaary for ona houaeholdi
(2) tf tearonably held for tha paraenal uii of tha Indi-

vidual or a dapandent, book* and outleal Inatrusantei and
(3) faally pottrait* and halrlooa* of par Irular santl-
aiaotal valua to th* Individual.

(b) An Individual la anrltlad to aaaaptlon of Jewelry,
eacasdtng $1.000 ($3001 In aggregate valua. |f held for tha paraonal
uaa of tha Individual or a dapandrnt.

(c] An Individual la antltlad to atcoptlon. not exceeding >2.800
1)1,4001 In aggregate valua, of leplenahta, ptofaaalonal boova, and

toola of tha trada
(d) An Individual la antltlad to tha axewptlun of pata to tha

aatant of a valua not aacaading S1.000 (S300J.

(@ An Individual la antltlad to an aaarptlon of ona ootor
vahlcla to tha aatanc of a valua not axcacdlnq S),000 (S1.500) If tha
full valua of tha »otor vahlcla doaa not axcaad <20,000 1)10,0001.

* Sac. 5. AS 09.38.023(a) la aarndad to rcadt

(@ Except aa provided In thla aactfcnor AS 09.18.017. an
individual la antltlad to aarsptlon of unraturad life Iniuranca and
annuity contracta ovnad by tha individual. If the contracta havr
accrued dtvldanda and loan valuea available to the Individual ag-
gregating nora than 510,000 ()3,000], a creditor any obtain a court
ordrr requiring tha Individual debtor to p»7 the c.-rdlmr. and author-

Iring the creditor on tha dabtnr'e hrhalf to obtain (ayurnl of, the
mount of tha arcrurd dlvldtiidi and loan valuesin racna of SH»,000
|53,000] or tha anount of thr creditor'! claim, vhtrlirvrr la Iras.

* Sec. 6. AS 09.3B.030]a) la aaendrd to rc.idi
@ Except at provided In 1Ib) and (c) of thla tretlon and
AS 09.J8.030, an Individual debtor la entitled to jmn exeoptlon of the
-3- CSSB 30A(fin)

not

19HH SIA CII. 1)n

Chapter 1)3
Individual dehror'a uaekly net aarnlfga not to reread '.M'< ,SW3|
Tha weekly rat rainlnga uf an Individual ata deteralnrd by luStriittrr
(row the wtekly groaa earning* all auaa required by lav or ceuit order
to b* withheld. Tha weekly net earning* of an Individual pt d on a
ennthly haala ar* detrrolnad by aubtracting Iron tha oootlily groaa
earnlnga of the Individual all auaa required by law nr court order to
ba withheld and dividing tho reoalndar by 4.3. Tha werbly rat earn-
ing* of an Individual paid on a aeel-osnthly bxafa are datanlned by
aubtracting ftoo tha a*Bt-aunthly groaa aatninga all auoi required by
law or court order to ba withheld and dividing vha recalndrr by 2.11.
* Sac. 7. AS 09.38.030(b) la anendrd to read:

(b) An Individual who doea not rtcelvt earning* althrr weakly,
aral-Bonthly or toonthly la antltlad to a nxxleua exeaptlon for the
*f.Ktegata valua of caeh and other liquid aiseta available In any tronth
of $1.400 (3700), except aa provided In AS 09.38.030. Th* term "liqg-
uid *aeet*M Include! depcalti. aacurltlai. notci, draft!, accrued
varatlon pay, rafunda, prrpayarnta, and raceivablca.

* Src. 8, AS 09.38.030(a) la amended to read:

(@ Tha following property, unlras earrpt withtjt IIrItJIGf- I
under AS 09 38.015 or 09.38.017. upon tecelpt by and while It 1» In
the poneaalon of th* Individual, bliall be trrntrd a* aatnInff, In-
come, caah, or other liquid reacts undrr thla aectlon

al brneflta paid by rra-on of dl*ah]||]iy, 11In*
unrnployirenti
@ money or prupnty received f11 Ml|c-iy tr c*
rMihlrnancri
ii», i

(3) prorn il nf Inauranrn, a )il>Ipi< »e . *>roa rets ]y

IV mluiy nf tin- In-liit.il

ntjur ny.liM arriuii.y, at a i*xult nf I

«» of the wtourful death or bodily |ii)uiy of ;iutlitr p.liMi'n 1 >
C'.f.B 30801 n)



09.38.050(b)

09.38.055

Kff.

9/6/88
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whoa (hi Individual waa or la a depandenti
14)
tnaurad, if Chi Individual waa Chi

=uredi and

[©)) aaounci paid under a acock bnnue,

sharing, annuity, or alallar plan or contract,
rcaaon of ago, tllncaa, disability, or

* Sac. 9. AS 09.38.030(b) !! aaandad to raadi

(b) Tha exception asounca undar A3 09.3{.0J0

whan tha Individual aubatti an affidavit,
atatlng that Chi Individual*a earning*

houatholdi by ao doing, tha naxleua pare of the

apouai or m depandenc ol

alont support th*

procaada or byntfl(a paid or payabla on th* death of anl

the In* |

pension, profit*

providing bancflca byl

langth of aarvlci.

(

aay ba Increaacd
undar penalty of perjury,

Individual**

Individual** aggregate

disposable earnings for any veak aubjacc to axectitlcn aay not exceed

tha aaount by which Cha

exceed $550 (57731, or. If Che Individual

cash or other liquid aaaita undar AS 09.38.030(b),

$7.200 151,100) available In a (ANY| aonth

= Sac. 10. AS 09.38.035 la aaended to raadi
See. 09.38.033. BANKRUPTCY PROCrrDINFiS.

1) U.S C. Csnknip.cr) (THE BANKRUPTCY ACT (Il U.S.C.)|

exseptlona under AS 09.38.010, 09.38.013(a),

09.38.073 and 09.38.030 apply.
See. 1I.

*

the asseta of a bankruptcy eatal# In a proceeding

(Bankruptcy) before the effective dace of thla Act.

la escape.

Individual®s dlaposabla earning* for Chat week
la clalalng an exeoptlon for

a aaxloua aoounc of

In a prorerding under

only the

09.38.017. 09.38.070.

filed under 11

CSSB 50B(FIn)

AS 09.38.017, added by aec. 3 of Clila Act, doe* not npply tol

us.c. [

riMIE NLA ML 1 1d

AN ACT
Providing for the ratabllahasnt of Che Institute for
Clrcuxipolsr Health Studtea within the Untvaralty of
Alaakai and providing for in tffsctlv* data

= Sactlon |I. PINDINCS. The legislature finds that

(1) tha aavara health probttns of daptaaalon,

alcohollsa
1 pulelda are indcale to Alaakai

(2) Billions of dollar* and countless expenditure* of tncrgy and

t)sa hava btcn spent attrapting; to solva or at least adequately addreaa

theee probleaa In the state, bur that aajnr aucceists have not been

"I achlavad and that a new approach to theae problem* la neededi
i @) other clrcuvpolar areas and nations. Including Canada
3 Siberia, Craenland, and Scandinavia, also auffer froa thea* problem, but

that Alaska has failed to exchange research and Information with these
‘auntrtfsi

- f4) the establishment of an Institute fnr Clrcumpolar Health

? Studies within the University of Alaska would be a aajnr new step toward

addressing and finding solutions to the health prnbleas of Alaskans and
Inhabitants ol other clrcurpolsr rrglv nti

3) establishment of the Institute laa concept atrnngl) sup*

7
ported by the International Union for Clrruepnlar Healthand theAorrican
7s'

. Public Health Atsoclarlcn'a national Arctic health sclrncr policy!

(6) Alaska la an especially appropriate location for auch an

-l* SB 3 efd add
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Sec. 09.35.130. Third party claims.
NOTES TO DECISIONS

This Nt'clinn is not grant of nuQiority  of owfiiTsliip or the right of po.sM.wion bY
to court to, determiné title to properly a third party. Kellner v. Curtis, Su P%d

ppe crcun|Y<|ﬁJ(rjlcg§onF|| Slgjla ﬁeal% vev} et )-177313 (File No. S-lizl,

eVINLiiiii Mmay 0e retu aclmrn

Sec. ()9.35.](JO. Postponement of stile,
NOTES TO DECISIONS
%g‘iuv'stétnaé“nﬁ Hﬂﬁgeé” ttrs%df’m?&‘ BB 5y Pap' 53920 (File No. 5-100D,
cI re proceedings. Oitrow
See. 09.35.180. Confirmation of sale or resale.
NOTES TO DECISIONS
Il Procedure,
II. 'tOCEDUIE. hu not direct attacka on orders of confir-

Civil Rule 60(b) motion_not piohib- f?E‘r 3&?&&%&@’%&%’%%‘%5’13%

% N)Yt con 8nP0n ?PIOI Ithhyeﬁgé”ltjde ,aec %n ofth|s s%cnon Law OfT|cebof

ally repealed subsection (d of Huh nee- No 2H,, ,F| N 80 2d
Fonywm% n pl|se0 to any Stherucllln)n or (iobii ‘ (80p
proceeding;" und thus preclude, cullnlernl

See. 09.35.250. Redemption byjudgmentdebtor or successor.
NOTES TO DECISIONS

Quoted in Law Offices of Mur%%ﬂ1 S Cited in Mocninp v. Alaska Mul nimk,
U

ALk D ot 4 P T\53 Oy 2 (Ko Mo S T80

See. 09.35.260. Conveyance of property.
NOTES TO DECISIONS

oted | aw Off|ce of Mur h
Clz?rﬁ v | %8]1
(File No. O P2d

81

v/

509.35.'110 Cuiik nt Civn. I'ttH-fiiifiit: 4 Oil .18(110

See. 09.35.31(1. Rights of purchaser and redcmptioncr. The
purchaser, frtnn the time of sale until a restilc ttr a redemption. ur a
redeniptinner, finm the linienf redemption until aiinlher redemplinn,
is entitled to the possession of the property purchased or redeemed.
Where the properly is in the possession of a tenant, Ihe purchaser or
redemptioner is entitled to receive the rents of the properly or the
value of lhe use and occupation nfthe properly, Ili 15.31 elr Mil SI.A

uc I|WJVI* to correct n minor error in tin*
main pamphlet

Chapter 38. Alaska Exemptions Aet.

Section Section | o o
10 Homeblfnd exemption 30. Exemption of cnrimigN und liquid &~

15 Property exempt without limitation sets
17. Exemption of retirement plan inter- 50 Increased exemption amount

esU and payments 55 llankrtiptcy proceeding)*
20. Exemptions of personal  ptojHTly 115Adjustment «f dollar Unimiiils

subject to value limitations
25, Exemption of unm.itured I,fe insur-
ance and annuity contracts

Sec. 09.38.010. Homestead exemption, (til An individual is enti-
tled to an exemption as a homestead of the individual's interest in
property in this state used us the principal residence of the individual
or the dependents of the individual, hut the value of the homestead
exemption may not exceed $54,000.

(b) If property owned hy the entirety or in common is used by one or
more individual owners nr their dependents as their principal resi-
dence, eacli owner is entitled to a homestead exemption of that
owner's interest in the property as provided in ta) of this section. The
aggregnlo value of multiple homestead exemptions allowable with
respect to a single living unit may not exceed $54,000. If there are
multiple owners of property exempt as a homestead, Ihe value nf the
exemption of each individual owner may not exceed Ihe individual
owner's pro rata portion of $54,000

(c) Ifpropeity that includes n homestead is sold under an execution,
the sale becomes effective upon confirmation by order ofthe court. The
court shull enter the order ofconfirmation unless, within 60 days alter
the sale, the individual repurchases the property under this section or
the court extends the time for confirmation upon the filing ofa timely
motion by . parly in interest. The individual may repurchase prop-
erty, including lhal individual's homestead, at a sale on execution
hefore confirmation by (laying into court the costs of the sale plus Ibe
lesser of either (1) the difference between lhe highest bid and the
amount of lhe exemption in Ihe properly, nr 12i Ihe - of Ihe

85
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creditor's claim. If the individual docs nut exercise (lie repurchase
right under this subsection, the clerk of the court shall lirst remit an
amount determined to he exempt to the individual from the proceeds
ofsale and the balance less Ihe cost or the sale to the creditor. Fur lhe
pur7l0se of collecting on amount remaining unpaid on a judgment
oiler repurchase of property by an individual under this subsection,
the creditor or the creditors assignee mny not make another levy on
the property repurchased.

(dI Upon entry of the order of confirmation under (c) of this section
and expiration of the time period for repurchase, the clerk may exe-
cute o deed to the properly und when delivered it shall he sufficient to
convey all title of the individoul in the premises sold to the purchaser
at the sale. (§ 2 ¢ch 62 SI,A 1982; am § 1, 2 ch 135 SL.A 1988)

Cross references. — Fo- -urrenl ex-  for "Chat intlivdual” twice in subsection (a)
cmpllon amounts, see 8 Alamo Adminia-  and once in Ihe lost sentence in subsection
tratjvc Code 95030. h), mid "$51,000" for "$27,000" >n xubaoc-

Effect of amendments, — The 1983 ion (n) and in the lost two sentences in
amendment substituted “"the individual® subsection I

NOTES TO DECISIONS

Avoidance ofjudicial lien fo extent erty; (2) the gross amount of the home-
of impairment of homestead exemP stead exempﬂon IS subtracted from the
tlon. — Section 52200fthe Unnkrup cy value of the property; and (3) from the re
Code ;growdes that . -the debtor may mainder left, each lien is subtracted, one
avoid the fixing ofa ({udmﬂ lienon, .. ni, time begmnm? with the most sénior

pro erty to the extent thol such lien im- ‘Wn until urudma lien is reached. Then

%'rfh tﬁerepssuch an |mga|rdment opa tlu?]lcfal s SUbtjm,d T\O Iﬂ &

homeac dexe gnon th ol?wm steP R thcrcln" enveé In |
ure taken b |"lie sac .
ranked In oder 07pr|0r|tg San equity, it~ **»'m © 5 ., n e«
any) fo the extent ofthe valde of the pmp.  n"ni<r 81 ,,,"ni'r ™ Alnh,** I9H

Sec. 09.38.015. Property exempt without limitation, (a) An in-
dividual is entitled to exemption of the following property;
(1) a burial plot for the individual and the individual's family;
(2) health aids reasonably necessary to enable the individual or a
dependent to work or to sustain health;
(3) benefits pnid or payable for medical, surgical, or hospital care tu
the extent they are or will be used to pay for the care;
(4) on award under AS 18.67 (Violent Crimes Compensation Hoard)
or a crime victim's reparations Act of another jurisdiction;
) benefits pnid or payable as a longevity bonus under AS 47.45;
) compensatlon or benefits paid or payable and exempt under fed-

) limited entry permits granted under AS 16.43, except as pro-

(5
(
eral
M I|quor licenses granted under AS 04;
vug d in that chapter.
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(i Tin* rif'lit 1) Imrrlii* liclil by 'lie si.itc im helxilf of no individual
which may Iwcouw |uiytihh' by m5ioiii of disability, mu mplovmonl or
illih hs, amounts hold |n tlu» Irarrii*rs»i' or public employees' retirement
system, and (h||d Mippnit enllerlain- made by lhe <hdd suppoil en
forcement njcm.y me exempt.

(cl Property ol’the .state, a general law or home rule municipality.
tinl Alaska Stale Ih||hhnj Authority, the Alaska Municipal linnd
Hank Authority, or other state public corporation is exempt.

d)  Heal property held hy a cemetery association established under
AS 10.80 for the purpose of a cemetery und not exceeding HOacres is
exempt. (§ 2 ch 02 SLA 10821

QiiHN references.  For Hip n[)phca* bencfitx from levy lo enforce the colled ioii
lollty uf the exemption*! from execution ill ofa debt, sTe AS 3935505; for proyision*
income asmgnme t order* for child Mip- exempting on%evny xinusés from lew lo
port, we AS 09.05132<, for ?rovmon* enforce collec lon “uf a deht, see AS
exempting teachers* retirement salaries 20, r - applicability of the ex-

ami certain other nrroimls from Parmsh- ernptlonafl antjon in proceeding i to
merit, execution or Ievkl two AS {25201,  enforce fchild support, see AS
for proyision* exe ?Inﬁ unem Io¥ment Ay 3
rntenlmtmn benetit* from levy t en- Editor™* — Thi* section is set
fl*rce collecﬂon of a debt, see AS out lo relVel the chant[;e in the name of
405ie); Frovmons 'exempting the former "Alitska Stale flouting An-
workers compensa ion benefit* fiut Ievg thority' tothe AIa«kuSIate |||u|d|ngAu
to enforce the collection ufii debt, see A |||0||| made b

233y lfitlihi:;* fur “provision* exempting  Imp Iementanon o%tms Iegudutlvo mllon
amount* held in Ihé puhlir employee pen* i madeb the reviMir of statutes under

sion fund and public employee refirement  AS til 05
NOTES TO DEC IS’ONS

Cited in Munw}?ahy of Anrb'irage v No. 3083 <File Nos. SfiC0 $-831y  I*2d
flaugh Constr. & Kng'g Co., Sup Cl. Op. (1980).

See. 09.38.017. Exemption of retirement plan interests unil
payments, (a) In addition to the exemption under AS 09.38.01tjib),
the following are exempt from a claim of nn individual's creditor:

(1) Ihe interest of the individual in a retirement plan; anil

(2) the money or other assets payable to the- individual from a re-
tirement plan. ) ) )

(h) The exemptions provided hy la) of Ibis section do not apply to a
coal, nilion made hy an individual lon retirement plan within 120
days before the individual files for bankruptcy.

(c)  The exemptions provided hy (al of this section do not prevent the
payment of benefits under a retirement plan to mi alternate payee
under a qualified domestic relations order. In this subsection, "quali-
fied domestic relations order" has the meaning given in 26 U.S.C.
414(p).

((SP)A retirement plan exempt from claims under (a) of Ihis section
is conclusively presumed (o In-a spendthrift trust under this section.

«f
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() In this section,

Ell “alternate payee" has (lit meaning ?iven in20 U.S (" -II-lipiiH);

20 "jiidivjdun!" menus nil individual wim inn participant m. a Im
sTitiary nf, nr tn alternate payee of a retirement. plan;

Cll "relireme il plan" means i retirement plan dial is qualified tin
ilit2(i U.S.C. MKai, 2(i U.S.C. «KlIKal, 20 U.S.C. 403(10,20 U SC 100.
nr 20 U.S.C. Il (Inlrrnal Revenue Cndui (5 3 ill 130 SLA [llIHHI

CillurN nnliii. - Si-fl.m 1. th 13t p'sfiilr in 11 |d2 0l fisi-r 1

SLA NHHiiviviili', (lull 11§ Mviion "liMK- 1§ | iiLm tiiijii - vi II-full® fii | ilioiiliis
II'il apply lo llu* iihst'lj of it lianhiujilcy  |IIHH“

Sec. 00.33.020. Exemptions of personal property Slilijrcl In
viiluci limitations. (a) An individual is entitled In an exemption in
property not to exceed an aggregate value nf $3,000 ehnsen by the
individual from the following categories of property:

(1) household goods ami weiirini; iifiparel reasonahly nere.sanry fur
oné ‘househo

(2) if reasonahly held for the personal use nf the individual nr a
dependent, hooka and musical instruments; and

131 family portraits and heirlooms of partieulnr sentimental value
to the individual.

Ih) An individual iKentitled to exemption ofjewelry, nut exceeding

$1,000 in aggregate value, if held for the personal use of the imlivid
ua1 or a depende

(c) An individual is entitled to exemption, not exceeding $2,300 in
a%%regate value, of implements, professional hunks, and trails uf the

(il An individual |sent|tled tu Ihe exemptinn ul pets to lhe extent of
a value not exceeding $1,

tel An individual is entltled lo an exemption ofone motor vehicle to
thcexlentofn value not exceeding $3,000 if the full value of the motor
gfchllegggses not exceed $20,000. (it 2 ch (52 SI.A 1982; am § *.ch 135

CFOSX references o for correal &€ pisciling 1) aal in suliKirlian let
lion “H‘O%wc 8 Alusku Adminis- 10" in saleieclinas (In and

traEf\f/e £ of dment Th IOHrt Id? %(H)ﬁo for "$1100" in subsection Icl,

ect of nmendmente. — The

amendment _substituted *$3000°  for eer]d 000" far (10000 in suleenian
1800 in the introductory lungun " uf

Sec. 09.38.025. Exemption of unmaltired life insurance and
annuity contracts, (a) Except as provided in this section or AS
09.38.017, an individual is entitled tn exemption of tinmalurud life
insurance and annuity contracts owned hy the individual. If the eon-
Irar'- L caccrued dividendsnnd loan values available to the individ-
ual gating more than $10,000, a creditor may obtain a court

&

v/

W mJW

% J

£ 09 38.03(L Coin: ur Civil I'mockihihe ; Gil 38 1110

older requiring the individual debtor lo pay Ihe creditor, and audio-
rising the creditor on the debtor's behalf to obtain payment of. the
amount of Ihe accrued dividends and loan values in excess ol $10,000
m the iiinntilil ol the creditor's claim, whielu-ver is less

(hi A judgment creditur ur other claimant uf all insider may mil
levy lipai ainy of the assets or securities helg ill thig sIate andeposn
for tee protection of the-tasurer's policyfiold®rs m policy hutders-nod
creditors Deposits under AS-21:09-270 limyhedeviet upon er'h"t i d

Economic Duvelopmeiil, under c!...h the deposit is made, it 2 th 02

SI.A 1082 mu Sfich 135 SI.A I0H8I

*Qra”ss references. — Far currenl a.* amerﬂ&l;l BI JILL s"h-l |I#l|m|l| Ill'J {ﬂn_lo’ﬂm
iRy oviso rns- e L SHOET

FTferl of nmeiHInienIM.  ‘llu- 19HH |n IIn M'Innii -1|OI

See. (19.'18.030. Exemption of earnings and liipiiil assets,
lal Except as provided in (h) and (cl of this section and A.S09.38.050.
mi individual debtor is entitled to an exemption of the individual
debtor's weekly net earnings not to exceed $350. The weekly net earn-
ings of an individual are determined hy subtracting from llu- weekly
gross earnings all sums required hy law or court order” . In- withheld
The weekly net earnings nfan individual paid mi a monthly h,i>is are
determined hy subtracting from lhe monthly gross earnings of the
individual all sums required hy law or court order lo In- withhold and
dividing Ihe remainder hy -1.3. The weekly net earnings nfmi iiuliud-
iijil paid un a semi-monthly basis are determined hy subtracting from
the semi-monthly gross earnings all sums required by law or court
order lo he withheld and dividing the remainder hy 2.17.

(h) An individual who does not receive earnings either weekly,
semi-monthly or monthly is entitled lo a maximum exemption for the
aggregate value nf cash and oilier liquid assets available in any
month nf$1,-100, except us provided in A.S09.38.1150. file term "liquid
assets" includes deposits, securities, notes, diafls, accrued vacation

pay, refunds, prepayments, mid receivables.
(cl A creditor may levy upo ..rnings exempt under Oil anil (hi of

this section if the creditor's claim is o
tl) enforceable against exempt property under AS 09.3S(Kiaiall’;

or
(2)  enforceable under an order nfa court of bankruptcy under Il

U.8.U. 1301 — 1330 tUankruplry Reform Act of 19781,
(ill 1f the individual debtor is a nonresident. Ihe limitations on gal -

iiislimenl imposed under 15 USC. 173 apply.
(el The following property, unless exempt wit out limitation und-1

AS 09.33.015 nr 09 38.017. upon rereipl Iw and while il is ui llu

9
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possnssion of the individual, .shall he tresiled as earnings, income,
cash, or other liquid assets under this section:

(1) benefits paid hy reason or disability, illness, or unemployment;

(2) money or property received for alimony or separate mainte-
nance;

(3) proceeds of insurance, a judgment, or a settlement, or other
rights accruing as a result ofhodily injury of the individual or of the
wrongful death or hodily injury of another individual of whom the
individual was or is a dependent;

(4) proceeds nr benefits paid nr payable on the death nfan insured,
ir the ‘individual was the spouse or a dependent nr the Insured; nnd

tr) amounts paid under a stock bonus, pension, profit-sharing, an-
nuity, or similar plan or contract, providing benefits hy reason of age,
illness, disability, or length of service. (§ 2 eh (32 SL.A 11)82; am § 36
ch 6 SLA 1984; am 886 — 8ch 135 SLA 19881

_Effect of omenrimentH. — llu* 19K for *S175" in tin* first wntence in

ninendment changed flat* federal .'(titulary ~ milimhlioii tui mid =~~~ for "In
reference in parujfrpli (2L of subsection the first sentence in Mibsortiun (b). and
(ch ) inserted "nr 093MOL7" in the introtluc*
The 1983 amendment substituted tory hitiiliKo of subsetlion (el

Sec. 09.38.050. Increased exemption umount. (at An individual
debtor who is in possession ofmoney that was obtained us payment for
an injury or disability may request the court lo order an increase in
the exemption amounts under AS 09.38.030. 'flic individual debtor
shall submit affidavits or offer testimony in support of the request as
required by the court. The couit shall determine the exemption
amount after consideration of the individuals responsibilities and all
the present and anticipated properly und income of lhe individual,
including that which Is exempt.

(b)  The exemption amounts under AS 09.38.030 may be increased

when the individual submits an affidavit, under penally of perjury,
stating that the individuals earnings alone support the individual’s
household; by so doing, the maximum part of the individual’s aggre-
gate disposable earnings for any week subject to execution may not
exceed the amount by which the individuals disposable earnings for
that week exceed $050, or, if the individual is claiming an exemption
for cash or other liquid assets under AS (19.38.030thl, n maximum
amount of $2,200 available in a month is exempt. (§ 2 ch 62 SLA
1982; am § 9 ch 135 SLA 1988)

Croaa rcfercncca. — For current ex-  amendment substituted "$550" for 2$275"
tcn;E[)tmn amounts, aco SAlaska Adminis- and "$2.2(10 available in a" for $L100
r

Weecg%dteagn??n hents. — The 118 availahle in nny" lit .subsection tbl.

90
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Sec. 09.38.055. Bankruptcy proceedings. In a proceeding under
11 U.S.C. (Bankruptcy) only the exemptions under AS 09.38.010,
0938 015(a), 00.38.017, 09.38 020, 09.38.025 and 00.3HO3Il apply
(8 2 ch 62 SLA 1982; am § 10 ch 135 SLA 1H

Effect of (imendmrnH. The 1983 niptcyT fur "(lie Ihitikruplry Ad -l
umrndrnent substituted “II USC-<ftank-  1"SC"i" und inscrl-d "0938017

Sec. 09.38.065. Claims enforceable against exempt properly.
NOTES TO DECISIONS

Execution on limited entry Permu, due. © M supBort claims to ewvt'Ctite
- Expression* of legislative “intent in  against an ntbertttse exempt Imitlid
combination with_theclear provisions, of ent%permlt Anderson v. Anderson, Su
the 198 Exemptions, Act are persuasive  Cl, Op No 31727Ftle No S-I32()t 731
evidence that the legislature meant what  p jj 32< wi987)

it said in permitting a parent with past

See. 09.38.115. Adjustment of dollar amounts, ta) The dollar
amounts in this chapter change, as provided in this section, according
to and to the extent of changes in the Consumer Price Index for all
Urban Consumers for the Anchorage Metropolitan Area compiled by
the Bureau of Labor SlatisPcs, United States Department nf Labor
(the index). The index for January of the year in which this section
becomes effective is the reference base index.

Ib) The dollar amounts change on October 1 ofeach even-numbered
year if the percentage of change, calculated to the nearest whole per-
centage point, between the index for January of that year and the
most recent index used lo change the exemption amount, is 10 percent
or more, but

(1) the portion of the percentage change in the index in excess of a
multiple of 10 percent is disregarded and the dollar amounts change
only in multiples of 10 percent nfthe amounts appearing in this chap-
ter on August 26, 1982; and ) ]

(2) the dollar amounts do not change if the amounts required by
this section are those currently in effect as a result ofearlier applica-
tion of this section. )

tc) If the index is revised, the percentage of change is calculated en
the basis of the revised index. If a revision of the ii>’ex changes the
reference base index, a revised reference base index is determined b<
multiplying the reference base index applicable hy Ihe rchasing factor
furnished by the United States Bureau of Labor Statistics. If the* index
is superseded, the i-.dex referred to in this section is the one repre-
sented by the Bureau of Labor Statistics as reflecting most accurately
changes in the purchasing power of the dollar for Alaskan consumers

(d) The Department of Labor shall adopt a regulation announcing

a
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(1) onorbefore June 30 ofeach year in which dollar amounts are to
chgnge, the changes in dollar amounts required by (lit of this section;
an

12) promptly after the changes occur, changes in the index required
by ﬁg) of this section, including, ifapplicable, the numerical equivalent
of the reference base index under a revised reference base index and
the designation or title of any index superseding the index.

(6)  The Department of laibor shall also provide notification of a
change in exemption amounts required under (c) of this section to the
clerks of court In each judicial district of the state. () 2 ch 62 SLA
1982; am § 37 ch 6 SLA 1984; am & 18, 19 ch 14 SLA 1987; am
85 18, 19 ch 14 SLA 1987)

Effect of nmenilmrnls. — The I'HI er” fur Jul}/" unit "January of lh.it year
amendment raihoilutcd “November" far and the most recent index used tn change
"December” in Ihe introductory language the exemption amount" for "November of
of subsection Ib). ) ) the prece,dmggearand the reference base

The 1957 amendment in the infrnduc-  index” mid substituted "dune” fnr "April"
lory of subsection 1lu mitishtulid "Orin- i Kuhscctinn 1d 11l

| Chapter 40. Provisional Remedies.
Al.rtllﬁlt?achment S 09 UM).n0)
Article 1. Attachment.

Scctinn
50. l.ien on real estate

Sec. 09.40.010. Third party liabil.'v.
NOTES TO DECISIONS

II'irdrn on garnishee lo eHInlilish nf- feimsuch os a ?ood faith reliance on a
Primitive defense. - In nn action pursu* solid assignment. Stecnmeycr Corp. V.
ant to thin section, a garnishee has the M.-rlensonNenl. Sup. Ct, Op. Nn.
burden ufestablishing an affirmative do* (File Nn. S>I41(1I, = P.2d ~ INH7L.

Sec. 09.40.050. Lien nn real estate. If real property is altucheil.
the peace olliccr shall make a certificate emitlilting the title of the
cause, the names of the parties, a description .ifthe property attached,
the dale of attachment, a statement that a writ of attachment has
been issued, and the date orissuance, and shall within 10 days deliver
the certificate to the recorder of the recording district in which the
real properly is situated. The recorder shall record the certificate in a
hook lo be kept for thut purpose. When the certificate is recorded, lhe
lien in favor of the plaintiff attaches tn the real property described in
the certificate from the date of the attachment, hut if recorded after-
wards, it only attaches as against third persons from the date of the

92
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subsequent recording. Whenever the lienisdischarged, it isthe duty
of the recorder, when requested, lo recordthe transcriptnfnn order,
entry of satisfaction of judgment, or other proceeding of record
whereby it appears that the lien has been discharged. (S 7 05 ch 101

SLA 1962)

[Irvi&or'ti notes. — Minor word heenuM.* of the eioirtmrnl of ch 161, SI.A

chnngon related to the recording of dnen*  IDHH
nwnts were math* in (lit* rsrctnm in 10H8

Chapter 43. Arbitration.

Article. . .
{lchr?n‘orm Arbitration Act <b 0943 160, rtit.t'l. T70¥
NOTES TO DECISIONS

Cited in City of Vuldcz v. 1899 acre*
Sl%] Ct Op. No. 2834 (File No™ 694>, 636
P2d 682 81)8]_1

Article 1. Uniform Arbitration Act.

ion
Appeals
Court, Jurisdiction

(7e]

eC
160
170
Sec. 09.43.160. Appcnls. (@) An nppenl mny he taken from

(1) nn order denying nn application to compel arbitral ion made un-

der AS 09.43.020; o o
(2) an order granting nn application to stay arbitration made under

AS 09.43.020(b); = . S
(3L an order confirming or denying confirmation of nn award,;

41 an order modifying or correctinﬁ nn award;

SI an order vacating un award without directing a rehearing; or

(6) a judgment nr decree entered under the provisions of AS
09.43.010 — 09.43.180.

(h) The appeal shall he taken in the manner and tn the same extent
as from orders orjudgments in a civil action. () I ch 232 .SI.A ItlliKt

Editor's lioleM. — Tins muliiiii i« w*
out above to corn'd a minor error in (In*
main pamphlel.

Sec. 09.¥13.170. Court,jurisdiction. In AS 09.-13.010 — <19.-13.1HO.
the term "court” means the court with jurisdiction in this slate. The
making of nn agreement described in AS (19.43.010 providing furarbi-

tration in this stale confers jurisdiction on the court to enforce llo-
agreement under AS 09.43.010 — 09.43.180 and to enterjudgment on
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creditor's claim. If the individual dues nut exercise the repurchase
right under this subsection, the clerk of the court shall first remit nn
amount determined to be exempt to the individual from the proceeds
of sole and the bninncc less the cost of the snle to the creditor. For tho
purpose of collecting an amount remaining unpaid on a judgment
after repurchase of property by an individual under this subsection,
the creditor or the creditor's assignee mny not make nnothcr levy on
the property repurchased.

fdj Upon entry of the urdcr of confirmation under (c) of this section
und expiration of the time period for repurchase, thu clerk inuy exe-
cute ndeed to the property and when delivered it ahull be sufficient to
convey all title of the individual in the premises sold to the purchaser
at the sale. (8§ 2 ch G2 SLA 1982; am 88 1, 2 ch 135 SLA 1988)

Cross references. — Fur current ex-  for "tliul inillvdyid" twice in auimcclion (u)
eruption amounts, nee 8 Alaska Admin*-  and once in the lout acntcnce in subsection
trative Code 95030 (h), and ">54,000" for "$27,000" In eubsec-

amEengmem s setTt%rt]ed “the |n(PV|d% éluobnse%l) %b&n te lst o sentences i

NOTES TO DECISIONS

Avoidance of Judicial lien lo extent erty; (2) Ihe gross amount of Ihe home-
of Impairment of homestead exemp- stead exemption Is sublroclcd from the
tion. — Section 5221 ofthe BankruPntc voluc ofthe propertY and (3 %from the re-
(bide ?rowdes that " . . the mumder left” ouch lien |s subtracted, uno

avoid the fixjng of n |C|a| lie e, be with the most senior
property to IhegextenﬂJ tHat sh Hwn im- cn] U|n{I rHLJmn s rulcrﬁeé T en
%m on P To.determine e,u Luu btructecl. To

ethert ere ssuch nn |mpa|rmemora rtton ,,rlhc |C|n

ore inkerd Ty try Ty AT 6AheK- ore KjbEj «Vl}’IJ"M](“mRT degjved in 12)

ruuket! in order of priority (and cquily, if 0 no.!
any) to the extemuglhe vgllge oftﬁe p¥op- Donkr gSS(Uankr U Aloaka 198>

Sec. 09.38.015. Property exempt without limitation, (a) An in-
dividual ia entitled to exemption of the following property:

(1) a burial plot for the individual and the individual's family;

(2) health aids reasonably necessary to enable the individual or a
dependent to work or to sustain health;

(3) benefits paid or payable for medical, surgical, or hospital care to
the extent they are or will be used to pr for the care;

() an uwurtl under AS 18.07 (Violent ('rimes Compensation luurd)
or a crime victim’s reparations Act of another jurisdiction;

) benefits pnid or payable us u longevity bonus under AS 17.45;

(5
erg 6) compensatmn or benefits paid or pnyablc and exempt under fed-

Ilquor licenses grunted under AS 04;

(7)
é ) limited entry permits granted under AS 10.43, except us pro-
vided in that chapter.

§ 09.38.017 Code of Civil I'hocf.huik 509.38,017

(1) The right to lieiiefils iiehl hy the stale on behalfofan individual
which may become payable by reason of disability, unemployment or
illness, amounts held in the teachers' or public employees' retirement
system, nnd child support collections mudu by the child support en-
forcement a?ency arc exempt.

) I'roperty of tho stule, a general law or home rule municipality,
the Alaska Stutc Bmldlng Authority, the Alaska Municipal Bond
Hank Authority, or other state public corporation is exempt.

(t) Real property held by a cemetery association established under
AS 1130 for thu purpose of a cemetery and not exceeding 80 acres is

exempt. (§ 2 ch 62 SLA 1982)

Cron* reference*. — Fur the n|>[iicn-  benefit* frunr levy to enforce the collection
h|||t\t/ of ti--exemption* from execytjon in  ofn debt, nee AS 3935805, fuy pmyiaiona
incut,ie UMHigiouent on).so for child oil,- exempting ongevny tinmoic* from levy tu
Jwrt, *co AS "09.5.132lgi; for provixionn enforce collection “of n del, ueo "AS
exempting teacher* retirement nulnrica  47-1S 121X1); for opP||cnh|I||y of the ex-
onil certain other nmourLx from garnixh-  cmplion® from execution in proceedings to
fmsnt executl*on orIevI see AS 1 |25200 enforcez&aymem of child support, see AS
0i_provision* exempfin, m oyment

com%ensanon henw ﬁo v@ 1)/ en- ?dlturo note*. — Tins section i* net
force — collect |on of o debt ‘see AS outto reflect the chan?e In_the name of
2320405(s); Provmon* exemptm the former “Alaska Sfate Rousing Au-
workcrs' compensa n benefits from Ievg thority" tothe* AIaskaSIateBundm
to_enforco the collection ofa d, Id, see AS thority" mode by 1 1, ch.

3.30.1601) for provision* exempting |mplementation orth|s Ieg|s|at|ve action
umoiint* hefd In the public employee'pen=  is made bﬁ the reviser orstatutes under
sion fund und public employee retirement  AH

NOTES TO DECISIONS

Cited in Mmilcipulily of Anrhornge v. No. 30H3tFile Non. S-CGIIf, 5-831), P 2d
Uiiugli CoiiHIr. 1 Eng'g t.'u, Hup. CI. Op. (ItHIi.

Sec. 09.38.017. exemption of retirement plan interests and
pnymenls. (n) In addition to the exemption under AS 09.38.015(b),
the following arc exempt from n claim of nn individual's creditor:

(1) the interest of the individual in a retirement plan; and

(2) the money or other assets payable to the individual from a re-
tirement plan. ) )

(b) The exemptions provided by (a) of this section do not apply to a
contribution made by an individual to a retirement plan within 120
days hefore the individual files for bankruptcy.

2/) The exemptions provided hy (u) of this section do not prevent the
payment of benefits under a retirement (dan to an alternate payee
under a qualified domestic reluliuas order, la this subsection, "quali-
fied domestic relations order" hus the meaning given in 26 U.S.C.

4141p).
(d[)J)A retirement plan exempt from claims under (a) of litis section
is conclusively presumed to he a spendthrift trust under litis section.
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Chapter 38. Alaska Exemptions Act.

Section

10 Homestead exemption

15 [I’roprrly exempt without limitation

20 KxemplimtHnfjhtmumlpngterlv niili
jut to value tiiniloliciim

25 Kxemptioo of iinmiituird lit ntxiir
mire mol annuity rnnlriult.

30 Fxemption nf earninga ami lopiol
flftftcll

35 Continuing lien on wage*

40. I'rtoritie* between continuing liriM

45 Hirerlive dale of rontimiiog lieu

50. Inrreased exemption omoiiut

55. hankruptcy proceeding*

60 Tracing exempt property

65 Claim* enforecoble agaimt exempt
property

70 Limitation on cnrorrernenl of certain
neturily itilereslo in exempt good*

Itoviior’x note*. — Severn! netlions in
this chapter were redrafted in IOM2 [«
remove personal_pronouns In cnnfornuly
with AS (Il (1503iel. ,

CroNMreferenced, — For general provi-
ftn.ni_concernin ex?cull?n, see AS 0335
tint! Civ, K 03 for eP|s ative Intent, see
i | ch 02SLA 1982 for transition provi-
sions, see I 15¢h 02 SLA 1082

Collateral reference;. — 11 Am lur.

24, Kxemptinns, t 1 el *eq

35.C.J.S., exemptions, k let seq

Joint linnk account as sulijer! to nllurh-
rnent, |garmshm ent, or execution hy cred-
itor_of one of the joint depositors, |l

f th
ALR3d, MGS.
Family allnwunce from decedents estate

Section

75  Mmi oil prorediireh relating to liuuled
value exemption*

81 I'ltwedme* Opplnable to o levy on
pi»|N r|v ol an individual

HA  Content* of notire

30  AxieMinii of right* by another

95 Judom]| relief

t00 fb-blorft projH'rlv owned with on
o.nrr

105 Waiver nfexemption

110 Federal reipiireoients

115 Adjustna ot ofdollar nmoiiiili

120 [I'rolitlioo nf properly of ffindeitlx
uml nonrexldenlH

500 Definition.*

510 Short title

as exempt from nttiuliinent. garnishment,
execution, nnd foreclosure. 27 ALIt3d MG3

What is "necessary” furniture entitled
to exemption from seizure for deltt, 11
ALICId GII7

Injury to credit Mnnding. reputation,
solvency, or profit potential uhelementi of
damage resulting from wrongful execution
against husinexx property. 55 ALIt.Id 311.

Kniplojee retirement pension lienefitH
ns exempt from garnishment, attachment,
levy, execution, or similar proceedings, 03
ALICId 711

Choice of law ns to exemption of prop-
erty from execution, 10(1 ALIt.Id 1235

See. 09.38.010. Ilomestcud exemption, in) An individual is enti-
tled to an exemption us a homestead of the individual's interest in
property in this state used as the principal residence or that individual
or the dependents of that individual, hut the value of the homestead
exemption may not exceed $27,000.

(li) If property owned hy the entirety nr in common is used hy one nr
more individual owners or their dependents as their principal resi-
dence, each owner is entitled to a homestead exemption of that owner's
interest in the properly as piovided in (a) ofthis section. The aggregate
value of multiple homestead exemptions allowable with respect to a
single living unit may aut exceed $27,000. Ifthere are multiple owners
of property exempt as a homestead, the value of the exemption ofeach

i 09.38.010 (.foim: ur Civil. f7IOM KtU Mi. 4 09.38,015

individual owner may nul exceed lhot individual owner's pro rala por-
tion 0f$27,000.

lei Ifproperty that includes a homestead is sold under an execution,
the sale heroines effective upon ctmfinunlion hy order of the court The
rotu | sloill enter the order ofconfirmation unless, itliiti tinda\salter
tin- sine, lhe individual repurchases the pmpi-ilv ondci Ilusscilioii or
tin- court extends the time for confirmation upon the tiling ol a lunch
motion hy n party in interest The Individual Iimly lepui‘chose propellv,
including limt individual's homestead, at a sale on execution before
confirmation by paying into court the costs of the sale plus the lesser
ofeither 11l the difference between lhe highest hid and the amount nf
the exemption in Ihe property, or (2ltin-amount of Ihe creditor's claim
If the individual does not exercise Ihe repurchase right under this
subsection, the clerk of the court shall first remit an amount deter-
mined to lie exempt to the individual from the proceeds of sale and the
Iminnce less (he cost of lhe sale lo tin- creditor I'm the pmpo-e of
collecting on amount remaining unpaid on a judgment alter
repurchase of property hy an individual under this siihseclioii, the
creditor or the creditor's assignee may not moke another levy on Ihe
pro(j)erty repurchased.

idi Upon entry of the order of confirmation under id of this section
and expiration ofthe time period for repurchase, the clerk may execute
i deed to the property and when delivered it shall lie sufficient to
convey all title of the Individual in the premises sidd to the purchaser
at the side. (S 2 ch 02 SI.A 1982)

Cro., ri-fm-nri-*. ~ Tor provisions value-sitcclliisl under sillovclsiiidood|-i-
~=xc-inplina homt-slt-m| lu-M ">» li-n.-mts l'X st-tllon. mi1AS 11 i t401m
(lit-1.-1itm-ly train -xi-I'Ution an letils fa llu

NOTES TO DECISIONS

Prior luyv. — Ear coses cansliiting tiia.oh. Il ALi-K.t mil} Olll-i. Dalian v

farmer Maluli-.-t. ra-c-Scaijr-m v WVrutler, Intirjur CrerlO linri-att. Inc..Sup, C‘ Oﬂ
ﬁ) Alaska Na 2/5B iKlte N- T.We. BIT. Pal

- Woodier v
rennentnn, 7Alaska 1S [1OIf.I[, Wﬁliams IplsOr
v. Tliampsnn, 7 Alaska Itlll 12(-"7% In re

See. 09.38.015. Property exempt without limitation. Oil All irnlt
vidual is entitled lo exemption of the following property:

I'lia burial plot for Ihe individual and the individual's family;

(2) health aids reasonably necessary In enable the individual or a
dependent to work or to sustain health;

(3) benefits paid or payable for medical, surgical, or hospital care to
Ihe extent they ore or will he used to pay for lhe care;

MI an award under AS 18.07 (Violent Crimes fmupi-nsalimi Hoard i
nra crime victim's reparations Act of another jurisdiction;
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iiil bini-fit-. pii<l ur payable us u longevity bonus under AS -17'15;

éOI compensation ur hem-lits paid ur payable mid exempt under
federal law;

m I|quor liionties granted under AS (I

(HI hunted enlty [ii'i niiN)<i nnli il unili i AS Hi Id, cm i|il nsptovidetl
in Ilial chapter

i) Tin-Lifflit In benefits In-Id liy (lie sInlc un lii'ti.ilf nfnil iniliviilil.il
wiich limy Ihtiiiuc [mynldc by reason nl disability, iiMi-ntjd<ty(lient ur
illn'KM, amounts held in Ihe teachers' nr pnhlu- employees' iclirciiii'iil

stem, and rhild support. culledinns inndi* hy Ihe child support
enforcement agency me exenipi

Ic) Property nf Ihe sinle, n general law nr home rule municipality,
Ihe Alaska Stale Mousing Authority, the Alaska Municipal Hand Dank
Authority, nr other slate public corporation is exempt

lilt 1leal property held hy a cemetery association established under
AS 10."10 for Ihe purpose nfa cemetery and nut exceeding 00 acres is

exempt. (S I'ch 02 SLA 1IH2I

hinn _rrfcrinr Fur to enforce the 0| of a deht, see AS
||rn|||I||v of <1u* |*xrn| iliniis fhomo? 210t [fKvhL. - for JnnM exi'nipling
«||n In, Imoiu* =nt_ohlcih Tor - nmoiiniK held in e b||c employee pen-
ic
oe

u
rrf]ployee refirement

Id in t
child ttupitorl, M*eAS 65I12 0= sion fund and publi
! %Irl IIFnI B nloree e]pollecuon

Visions exempting le.irhm’ Fnefn?]from Ievg

subtile* nnd cerium other nmounlA from I provi-
nrn|*hrm*n| execution or levy, see AS sions exemPtlng ?evn |niiiiim S from
ce collection of a dent, see A

25 2(H). for provisions exempting unem*  Tevy o enfo
Floyrnenl comPenwmon benefits from Ievg 4725 120iM; for applicability of the
0 enforce collection of n deht, see A exemfptmns front execution in proceedings

5% rovmon? exempting  foen orcepwmenlofcmld support, see A
workersc pensation benefits from' levy

NOTES TO DECISIONS

Ie%|slat|ve |ntent iis to liiJuor  Uiiifurm Commercial Code SAS 1509).
lic 0|-|7|5|enow See C.ihsmi v Ala>ka AD |éi
Ial 72 of this sect|on |nd|cated an overall ?UP”F 111D Al ska 11174 derided under
legislative intent that one generalcreditor  former AS09.Ir
ofa Iudpmr license hoIdTr should not hg As'lo |mmU|dty of real property of
allowe lace himself in a_preferre Umversn?( of Alashti from fien’ uttueh-
Posmon overothergeneral creditors. C Y. nient or forcclnsij |r seg Universit

Drow No_[fitly IFil
e e T N

Liquor licenses nut exem ted rom de| d under former AS
coveqrage under Article 8 0935&]% .

Sec. 09.28.020. Exemptions of personal pijpcrly subject to
vnlue limitations, (a) An individual is entitled tu un exemption in
properly not to exceed nn aggregate value of $1,500 chosen by the
individual from the following categories of property:

(12} household goods nnd wearing apparel reasonably necessary for
one household,;

15 09.38.025 Cllu. - CIVIL pitnrriil'lii: I 11938.025

(21 if rcusoniihly held for Ihe p.rsnnal use of Ihe individual or a
dependent, hanks and musical instruments; and

till family portraits and heirlooms of particular sentitncnin | value In
ihe individual.

(hi An individual e. entitled lo exemption id jewelry, not elieeihni!
$500 in aggregate value, d held for the personal use of the iuihvidu.il
or a dependent

lei An individual is entitled to exemption, not exceeding $1,100 m
aggregate value, of implements, prnfessmnal hooks, and tools ol ihe
trade.

till An individual is entitled lo the exemption of pels to the extent
of a value not exceeding $501J

(el An individual is entitled lo an exemption nfone motor vehicle to
Ihe extent ol'n value not exceeding $1,500 if the full value ol the motor
vehicle does no! exceed $10,0U(L IS 2 ch 02 SI.A 1952>

NOIKS MIIKCISIONS

|0r's notes (|||||or|tnm \ fird 597 I* 24 969 U979’
Na Hunk, S No_IHTIKFile No urpose of personal nnd household

11 597" 19 1979' was tlunlid Properlr exemptions. — Personal and

under former AS 080 muM'hold  property exemptions are
Liberal construction. — Exemption designed to ensure that debtor* will liixe

Iawi re remedial in characterand should  necessary ileins fnr I|V|n? in rea>qn:inh-

er ibe r%”){t consmledl:m[fe%\}/otrlolfI thke c&r{]tfcorrltnaﬁln\? F}‘%r[ Negtrrll n a litm
ebtor (Juttcrman_v. First Nat'| Han

|SJU dC Eg?hé(i 1871 (Kile Nn .1990). 597 E) 79{) 187(1Kil* No .199(P. 597Pfd£(]9

Exem?non statute should not he he E)roceedsofexemptproperty are
interpreted in a way which com Ietel exempt to the debtor for a reasoriable
ellmlnates a debt orsexemptlon rights in  time, to enable him to |nvest the limnex in
an nebmo rotgertlylwn in %n exemp dcal}]e otherexempt progerg Iuttermaq tthlNl\{I)
ory because that item’s value exceeds |he
Xnory a?owance Gullerinan_v. First 399 597P2d959
NutIRankSup Cl.Op No 1875Kilo No.

See. 09.38.025. Exemption of unmuturei! life itlsiminee nml
unnuity contracts, ini Except us provided in this section, nn individ-
ual is entitled to exemption of unumlurcd life insurance and annuity
contracts owned hy the individual. If the contracts have accrued divi-
dends and loan values available lo the individual aggregating more
than $5,000, a creditor may obtain a court order requiring the individ-
ual deblor to pay tbe creditor, and authorizing the creditor on the
debtor's behalf to obtain payment of, the amount of Ihe accrued divi-
dendsnnd loan values in excess 0f$5,0000r the amount ofthe creditor's
claim, whichever is less.

(hi Ajudgment creditor or other claimant of nn insurer may not levy
upon any of the assets or securities held in this stale as a deposit for
the protection of the insurer's policyholders or policyholders and cred-
itors. Deposits under AS 21 09.270 may be levied upon if provided in
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the order of the director of insurance, Department uf Commerce and
SEE%nolrggngevelopment, under which the deposit is made. (§ 2ch 62

Sec. 09.38.03t). Exemption of earnings nnd liquid assets. Ini
Except as provided in (h>anil let of this section and AS IM.MHOIO, aa
individual debtor is entitled to an exemption of the individual debtor's
weekly net earnings not to exceed 5176. The weekly net earnings ofnn
individual are determined by subtracting from Ihe weekly gross
earnings all sums required by law nr court order to he withheld. The
weekly net earnings of an individual paid on a monthly basis are
determined by subtracting from the monthly gross earnings of the
individual all sums required by law or court order to be withheld and
dividing the remainder by -L3. The weekly net earnings ofan individ-
ual paid on a semi-monthly basis are determined by subtracting from
the semi-monthly gross earnings all sums required hy law nr court
order to be withheld nnd dividing the remainder by 2.17.

<h) An individual who does not receive earnings either weekly,
semi-monthly or monthly is entitled In a maximum exemption Tor Ihe
aggregate value ofcash und other liquid assets available in any month
ofg700, except as provided in AS 09.28.050. The term “liquid assets"
includes deposits, securities, notes, drafts, accrued vacation pay,
refunds, prepayments, and receivables.

(c) A creditor may levy upon earnings exempt under tn) und Ib) of
this section if the creditor's claim is

(1) enforceable against exempt property under AS 09.38.065(nl(1);
or

(2) enforceable underan order ofa court of bankruptcy under chap-
ter X111 of the Bankruptcy Act til U.S.C., sec. 1301 el seq.l.

(d) Ifthe individual debtor is a nonresident, the limitations on gar-
nishment imposed under 15 U.S.C. 1673 apply.

(e) The following property, unless exempt without limitation under
AS 09.38.015, upon receipt by and while it is in the possession of lhe
individual, shall he treated ns earnings, income, cash, or other liquid
assets under this section:

(1) benefits paid by reason of disability, illness, or unemployment;

(2) money or properly received foralimony or separate maintenance;

(3) proceeds of insurance, a judgment, or a settlement, or other
rights accruing ns a result of bodily injury of the individual or of the
wrongful death or bodily injury of another individual of whom the
individual was or is a dependent;

(4) proceeds or benefits paid or payable on the death ofan insured,
if the individual was the spouse or a dependent of the insured; nnd

(5) amounts paid under a stock bonus, pension, profit-sharing, annu-
itr, or similar plan nr contract, providing benefits by reason of age,
illness, disability, or length of service. (5 2 ch 62 SLA 1982)
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. Cross rrferi-nci-ii, — tor fctleryl provi-
sions placing ;munitions on gurnislimeclll
nfwages xee /U SI* > [f71. for provi-

where Mole law would pernitl ﬁar-
nishment of wages in excess uf fial
permitted hy federal law, tin- stale law
must give way and federal liniilalioox he

sions “exempting pernmnenl fund divi- L

dendds.froning_cgu[igni %ee AS jj_-t(I?? applied Novémber 17 1182. Op All'v
| K| ”QE'YS#OUI g’c 5[1|(s)7s§_['t'0|_m Hnﬁ_ |m_ efllie pMijiipluni In 170 St ¢ U7t}
UM ents o B ohs tiniieif nlle] Ine piMsnil® of 176 S

inUsliments of w.igr- nnil"preilnpts tins

gection wherever i? Wouldpp,ern?ii,_gar- < ||W.-.|t-“an.d ,|(|77hasm|e| |||||e|d|n \0
nishment In excess of fedeiul liogLilions  IUUS SI.ILE mINIS, When n Stole law con
See nofes from Novengm i itS'), Dgl éllds with tin* federal %armshment

Affv t'60 under licoding "Opinions rovisions, each garnishment nuisi lie
| on a ca-e ny-ea-e li.ntls. and otlel

i it ana!
“llgmimg %”8¥'§}ﬁok}en'%w' eneral. -Tins consideration nfluith the federal and slate

ion is | i i formulas, whichever results in the least
SngﬁHOE]%‘S 's”éO'Ppﬁf{'éj,eWWic a? ce'QﬁPnerﬁ‘f amount Parmshed should. lie  applied

on garishment of Wages, anasa resur,  N-oendn-r 17, 12 tip Al full
NOTES It) DECISIONS

~I'riorlaw*. — Earcaw construinq prior  Munrean. Sop Cl OP No 871 il'ile No
income exemption statute, see Miller v Mtmy, A7 2d 771 ilii7 li

See. U9.38.035. Continuing lien on wages, tat In the case of a
garnishment ofearnings, when the garnishee's answer reflects that the
defendant is employed by the garnishee, the judgment or balance due
ns reflected on the writ nfgarnishment shall become a lien nn earnings
due at the time nfservice nf the writ to the extent (hat they are not
exempt from garnishment, and that lien shall ‘iintinuc as to subse-
quent nonexempt earnings until the total subject to the lien equals the
amount stated on the writ of garnishment, except that the lieu on
subsequent earnings shall terminate sooner if the employment
relationship is terminated, if tbe underlying judgment is vaulted,
modified, or satisfied in full, or if the writ is dismissed.

(hi A garnishee shall pay into court all nonexempt earnings of the
defendant subject to the continuing lien under (a) of this section.
Accrued interest on the judgmenl or balance due its rclleclitl tut llte
writ of attachment may lie garnished under n supplemental writ of
garnishment after the principal amount stated on the original writ of
garnishment has been paid. I$ 2 elt 62 SLA 1982)

Sec. 09.38.0-1(1. Priorities between continuing liens. A lien
obtained under A.S 09.38.035 has priority over any sultseq'ssnl gar-
nishment lien or wage assignment. A writ creating a continuing lien
served upon an employer while a continning lien imposed by a previous
writ is still in effect shall be answered by the employer with a
statement tlint lhe employer is bolding no funds and with a further
statement stilting when all previous liens are expected to terminate.
The subsequent writ has full effect from the termination of all prior
liensoruntil it isotherwise terminated under AS 09 38.035. However,
a subsequent writ is not effective ifa writ in the same cause ofaction
is pending at the time of service ofgarnishment, tit 2 ch 62 SLA 1982i
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Sec. 09:iHIM.. Effective date of continuing lien. [Teclivi!
date oi a writ crcuting a continuing lion is tho date of service upon the

garnifhei*. However, if there are. on that date, liens hy virtue of previ-

ous writs, the clicetive date is the dale all previous writs terminate.
tS 2 ch 02 SLA 19821

Sec. 09..18.050. Increased exemption amount, lal An individual
debtor who is in possession of money that was obtained as payment for
an injury or disability may request the court to order an increase in the
exemption amounts under AS 09.38.030. The individual debtor shnli
submit affidavits or oiler testimony in support of the request as
required by the court. The court shall determine Ihe exemption amount
after consideration of the individual's responsibilities and all th<

resent and anticipate d property nnd income of the individual, includ-
Ing that which is exempt.

(h) The exemption amounts under AS 09.38.030 may he increased
when the individual submits an affidavit, under penalty of perjurv,
stating that the individual's earnings alone support the individual's
household: hy so dning, the maximum part of the individual’s aggre-
gate disposable earnings for any week subject to execution may not
exceed the amount by which the individual's disposable earnings for
that week exceed $275, or, if the individual is claiming an exemption
for ensh or other liquid asset-, under AS 09.38.030fb), a maximum
%B}fﬂm of $1,10(1 available in any month is exempt. iS 2 ch 02 SLA

Sec. 09.38.055. Bankruptcy proceedings. In a proceeding under
the Bankruptcy Act (11 U.S.C) only the exemptions under AS
09.38.010,09.38.015(a), 09.38.020,09.38.025 and 09.38.030 apply. 2
ch 62 SLA 19821

Sec. 09.38.060. Tracing exempt property, (a) If properly, or a
part ofit, that could have been claimed as nn exempt homestead under
AS 09.38.010, a burial plot under AS 09.38.015(ait 11, a health aid
under AS 09.38.015(a)(2), or personal property subject to a value limi-
tation under AS 09.38.020(nl(I>, or (2) or 09.38.020(5c), has been taken
or sold by condemnation, or has been Inst, damaged, or destroyed nnd
the owner has been indemnified for it, the individual is entitled to nn
exemption of proceeds that are traceable for 12 months afler the pro-
ceeds arc received. An individual is entitled to an exemption of pro-
ceeds from the voluntary sale nf an exempt homestead under AS
09.38.010 that are traceable for six months aPer 1l proceeds are
received. The exemption of proceeds under Ibis subsection does not
entitle the individual to claim an aggregate exemption in excess of the
value limitation otherwise allowable under AS 09.38.010 or 09.38.020.

(bl Money or oilier property and proceeds exempt under this chapter

are traceable under this section by application of the Frinciple of
first-in first-out, last-in first-nut, or any other reasonable basis for

CTm Miyp~n— ot onilyj jithj [ERCEENIL inj ]
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tracing selected by the individual claiming the exemption t* 2cll 62
SLA 1982)

Sec. 09.38.065. Claims enforceable against exempt properly.
In) Notwithstanding other provisions nf this chapter.

Ilia creditor may make a levy against exempt properly of any kind
to enforce a claim for

A) child support;

[l unpaid earnings of up lo one month's compensation or the
full-time equivalent ofone month's compensation for personal services

of nn employee; or

id stale or local taxes; and

(2) acreditor may moke a levy against exempt property Inenforce
n claim for

rAi the purchase price of the property or a loan made for the express
purpose ofenabling an individual to purchase the property and used for

that, purBose; . ) o
(B) labor or materials furnished to make, repair, improve, preserve,

store, or transport the property; and o
(CI a special assessment imposed to defray costs ol a public improve-

ment benefiting the property.

(bl Except ns provided in AS 09.38.070 limiting the enforcement of
certain security interests, this chapter does not affect anv statutory
lien or security interest in exempt property.

tc) A creditor having a claim enforceable under ml of Ibis section
against exempt property, before, at the time of. or a reasonable time
after making a levy on property of an individual, shall serve on the
individual a notice of the levy and of the basis for the creditor s right
to make a levy on exempt property. (S 2 ch 62 SI.A 19821

Sec. 09.38.070. Limitation on enforcement of cerlnin security
interests in exempt goods, (a) This section applies lo a security inter-
est. except a purchase-money security interest, ora security interest in
n motor vehicle, in nn item of goods (1) possessed hy an individual, 12)
being used by that individual or a dependent, and (3) exempt under AS
09.38.020tn | — id).

thl Unless the individual, after receiving written notice of the indi-
vidual’s rights under this section, voluntarily surrenders to the secured
creditor possession ofan item ofgoods to which Ihis section applies, the
creditor tray not take possession nf the item or otherwise enforce the
security interest necmding to its terms without nn urdrr or process or
court.
tel The court may order nrauthorize process respecting any item ol
goods to which this section applies only after a hearing, upon notice to
the individual of the hearing and of the individual's rights at it. The
notice shall he as directed by the court. The order or authorization may
prescribe appropriate conditions its to payments upon the deht secured
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or othorwi.se. The court iriily not order or authorize process respecting
the item ifit lind.s upon the hearing hot li lli.it the individiinl lacks the

means to pay all or part of lhe deht .secured and that continued pos-

session or use of th" item is ueccssaiv lo avoid undue hardship for the
individual or a de| den!

(ill Tho court, upon application ol lhe cieditoror L hvidunl and
notice to the other and 1dler a hearing and finding of'changed circilin-
stances. may vacate or modify an order or authorization under this
ssection. &¢ 2 ch 02 SI.A 19821

See. 09.38.075. Special procedures relating lo limited value
exemptions, (a) Unless a creditor is seeking collection of a claim
enforceable against exempt properly under AS (19.3H.UliS. the creditor
may obtain a levy on an individual's property of a kind listed in AS
09.38.020 only by complying with this section Hefore levy, the creditor
shall file with the court out of which thu process issues

(Il an affidavit statin); that the creditor has reason to believe the
individual has property of a kind listed in AS 09.38.020 that is not
exempt, identifying Ihe property, settini' out fads constituting the
basis for believing the property Is not exempt; and

(2 a request for an order by the court notifying the individual

(A) ofthe creditor's claim ol’n right to levy on Ihe properly identified
as nonexempt,

ﬁlll of the individual's ripht lo contest the creditor's claim ofa ripht
to levy hy filinp with the clerk orthe court, on or before a date fixed by
the court, but not exceedinp 15 days alter the issuance of lhe order, a
written objection lo the proposed levy ami a .statement of the prnunds
for the objection and of (lie ripht lo describe Ihe pioperly in lieu of
setting its value,

(CI of the possible consequences of failure to respond to the notice us
provided in &;I of this section, and

(1 of the information required by AS (19.38.085(01.

(b) Notice ofan order issued in accordance with a request under la)
of this section, together with the creditor's affidavit, shall be served on
the individual. The order shall restrain the individual from removing,
encumbering, damaging, or disposing ofan?/ ﬁroperty oftbe kind listed
in AS 09.38.02(1 for 30 days alter receipt of the order, unless the court
reduces, extends, or otherwise modifies the restraining order during
the 30-day period.

éc) If exemption of property identified in a notice served on an indi-
vidual under (bl ofthis seel ion depends on its value, the individual may
describe the property in the responsive statement and indicate the
umount of any indebtedness chargeable against it. If the individual,
within the time allowed by the order of the court, fails lo respond to a
notice served under (bl of this section that the creditor believes the
debtor has nonexempt property ora kind listed under AS 09.38.02(1. the
court may order lue individual to appear and disclose the description,

S (19.38 080
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location, and value of Ihe individual's property. If the individual fails
to appear artl disclose the information specified in the order, the indi
vidual waives objection lo the creditor's levy an pioperly ol that kind

Idl Kxccjil to the extent lhe piocedore is presridied by the- section.
AS 09.,'18 lIKIlii- goci-i II".a prill ceding tin Iliedele  latum ol aimile |
in respect lo a claim to exemptinn of properly under AS up.38 020

tel ('lists inclined in making, or proposing to make, a levy on [Mop
erly ofa kind listed in AS 09 38 020 shall lie paid out of the piweeds
ofa sale ofproperly ofthat kind Il the pioceedsol a saleol llie propi mv
are insufficient lo cover the costs incurred in proceedings rnmmciircd
under this section, Ihe creditor shall pay the costs and may not recover
them from the individual, notwithstanding any agreement of Ihe
parties to the contrary.

(fi The burden of proving the validity at an exemption by a
preponderance of the evidence is upon the individual claiming the
exemption. tS 2 ch 82 SI,A 19821

See. 09.38.08(1. Proceduresapplicable Ina levy tin properly of
an individual, (al Kxcept in a proceeding under AS 09.38 085. a ned-
itor shall comply with this section in obtaining a levy on jiroperty at an
individual. In a proceeding to levy on personal property ofa kind listed
in AS 09.38.020, a creditor shall comply with this section and AS
09.38.075.

(Il Hefore, at lhe time of, or will in three tints alter levy against
properly of an individual, the creditor shall file with lhe court Irom
which the process issued an affidavit staling that the creditor Inis
reason In believe the individual lias property that is not exempt, iden-
tifying lhe property, and staling fads constituting the basis Im dial
belief.

(cI Hefore. at the time of. or within three days after levy, the creditor
shall serve on llu* individual a notice under AS 09.38.085. ineluding a
copy uf the affidavit filed unilei till of this section

(til A hid for property that is less than the amount of the exempt
value is not acceptaide at a sale of property under a levy. Il indebted-
ness secured by a valid lien is chargeable against Ihe proceeds ol the
sale, Ihe hid must exceed Ihe amount of the indebtedness secured |ilus
the amount of Ihe exeoqil value. If a sul:ieienl hid is uol received, the
officer shall file a notation of the fact with the clerk of the comt and
return the properly to the individual. The costs incurred during levy,
offering the properly for sale, and returning the properle)/ shall he
assessed against the creditor and are not recoverable Irom the mdivol
ual, notwithstanding any agreement of the parties to the contrary.

(e)  ifany question arises as lo the rights ofan individual entitled
nn exemption under this chapter, an interested person may file with
the clerk of the court from which Ihe process issued a statement of the
claim of exemptions and Ihe question raised The statement shall he
referred to the court as soon as practicable thereafter. Ihe court shall
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order thill nutic* ol a hearing lie given, Allrr lii'iinni: the limiter, Ihr
nilirl slinll make limliii|;s ami issue an appinpriate nrilei Tilll rnnrl
may award (a the picvaihng parly eosls nf i proceeding under this
subsection.

(ti An objection lu levy un the i;mund th 3 Ihe pmpeily seized in
exempt must he filed with the clerk of Ihe mull within 15 days after
the levy. The burden nf proving the validity of an exemption hy a
preponderance of the evidence in upon lhe individual rlaiuuui: the
exemption. Failure to tile a timely objection limy he held to he a waiver
nfa claim to exemption in the property, unless for cause shown lhe
court excuses the failure, lit 2 ch <i2 SI.A 10821

See. 00.38.085. Contents of notice, tat The notice required hy AS
00.38.(175Ib) and 00.38.080Icl shall include the following information;

tl) the amount and date of the judgment to he enforced hy levy and
sale or other mode of appropriation the individual's properly;

(2! 1he name und address of the clerk of the court with whom objec-
tions must he filed;

(31 the name and address of Ihe creditor and of thu creditor’s attor-
ney, if any;

(mi a copy of the affidavit filed under AS (1U.38.(180th);

(55) a summary statement in lay terminology of the exemptions pro-
vided hy the Inws nf this state;

(fit a .summary statement in lay terminology or the procedures for
claiming exemptions, ah.ecting to a levy on exempt property, changing
venue, and exercisin(f; Ihe right to repurchase linim stead property from
a sale hefore its confirmation; nnd

(71 a statement, in lay termrnolor{;}/ ofthe rrghts nfpersons other than
thu individual ns provided in AS Ufl.38.01

(hi The supreme court may prescribe forms to he used by creditors,
debtors and court officers under this chapter.

(c) A notice substantially complying with this section is effective
even though the notice contains errors if those errors do not result in
substantial prejudice lo the rights of the individual debtor or of the
dependents of the individual debtor. (S 2.ch 02 SL.A 1982)

Itcvisor's notes. — Subsection %cl was
i-itacled ns the second sentence nf b’ but
wus rcdesicnnled in 19H2

Sec. 09.38.090. Assertion of rights hy another. Ifan individual
fails to select property entitled to lie claimed as exempt or to object to
a levy on the property or to assert any other right under Iliis chapter,
the spuuse or a dependent of the individual or any other person autho-
rized by law may make the claim or objection or assert the rights
provided by this chapter. () 2 ch 62 SI,A 1982)
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See. 011.38.095. eI Iirilll relief. .y All iinlneln.il m the pun i a
dependent ul Ihe individual, oi any other person authorized hv lav v
entitled lo injunctive rebel, ihiliiones, ur both, again I - eiedilnf ,ii
mher per on lo pli vent oi ledie * i violation ol this ili.'ipli+ ie pio
voted in s Alaska ieure, id 1 1td 1vi0i eduie Aiotui lo.n on.ml<0
oml reasonable attinaey fees lo o pin >outitled lo injunctive n lot oi
damages.

lit) For cause -lornn the court may relieve a prison limn thermi-e
iiuemes of tailing to take timely action lo assert light*- uiidei this
chapter. (S 2 ill 62 SI.A 19821

See. 09.38.10(1. Debtor's property owned viilli iinutlier. i.n [1Hu
individual anil another own property m this state as tenants in
common or tenants hy the entirely, a creditor ol the individual, subject
lo the individual's right to claim an exemption under this chapter, may
obtain a levy on and sale of the interest of the individual in the piop
erty. A creditor who has ohlained a levy, or a purchaser who has
purchased the individual's interest at the sale, may have Ihe properly
partitioned or the individual's interest severed

(lit A partner's right in specific pailuership properly is exempt
except mi a claim against the pailuership. Il pailnersinp pmpeity is
attached far a partnership deht, the partners or any ol them or the
representatives ofa deceased partner may not claim an exemption I'm
that properly under this chapter. () 2 eh 62 SI.A 19821

Cross rrfvri‘iiri's. ' iovi-iohs out .illrr FslthO ol L*o.oti] \s
-IUIkIIrgIrnIIII tilillo-N b1 1i .ol fin 1he Al IA t1lil.
t'lillri*lv list,to fur tlie ilihn ol eilbor lore

Sec. 09.38.105. Waiver of exemption. A waiver ofexemption exe-
cuted in favor ufan unsecured creditor hefore levy on an individual s
property is unenforceable, tint a valid security interest may lie given
in exempt property. (5 2 ch 62 SLA 19H2I

See. 09.38.110. Federal requirements. Ifa federal department or
agency issues a formal ruling that a section of this chapter relating to
public assistance will cause a stale plan far the delivery of services or
benefits to he nut of conformity with federal requirements, the section
will not apply to the extent that it causes the program to lie not ol
conformity with federal requirements. (S 2 ch 62 SL.A 1932i

Sec. 09.38.115. Adjustment uf dollar amounts, im The dollar
amounts in this chapter change, as provided in this section, according
to and lo the extent of changes in the Consumer Price Index for all
Urban Consumers for the Anchorage Metropolitan Area compiled hy
the Bureau of Labor Statistics, United Stales Department ol Labor Mlie
index). The index for.lamiary of Ihe year in which this sectinn hecmnes
effective is the reference base index.
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() The <I<illar amounts change tin July 1ol eiteli even-numbered

year if the percentage of change, calculated lo Ihe nearest whole
percentage point, between thu index for Deremher of the preceding
year and Ihe reference base index, is 10 percent nr more, lint

(1) The portion of The percentage change in the index in excess of u
multiple of 10 percent is disregarded and the dollar amounts change
only in mtlllipleH of 10 percent ofthe amounts appearing in Ihis chapter
on lhe effective date of this chapter; nnd

121 the dollar amounts do not chance if Ihe amounts required hy this
section are those currently in elfecl as a result ofearlier application of
this section.

(cl Ifthe index is revised, the pereentace of change is calculated on
the hnsis of Ihe revised index |If a revision of lhe index chances the
reference base index, ii revised reference base index is determined hy
multiplyinc the reference base index applicable by thu rehasinc factor
furnished hy the United Stales Uurenu of Labor Statistics. Ifthe inde::
is superseded, thu index referred to in this section is the one rep-
resented hy the Bureau of Labor Statistics as refloctinc most accu-
gg%esll}/mcér;gnces in the purchasing power of the dollar for Alaskan

(dI The Department of Labor shall adopt a regulation annmmcinp

til onor before April 30 ofeach year in which dollaramounts are to
chgnce, the chances in dollar amounts required hy th) of this section;
nn

(21 promptly alter the chances occur, chances in the index required
hy (ct ofthis section, includinc. il applicable, Ihe numerical equivalent
ofthe reference base index undera revised reference base index and the
dcsicnnlion or title of any index superseding the index.

(e)  The Department of Labor shall also provide notification of a
change in exemption amounts required under (cl of this section to the
clerks ofcourt in eachjudicial district ofthe stale. IS 2 ch (2SLA 11182l

Sec. 09.38.120. Protection of property of residents und
nonresidents, (al Residents ofthis slate are entitled to the exemptions
provided under this chapter. Nonresidents are entitled to the exemp-
tions provided hy the law of the jurisdiction of their residence.

(hi The term "resident" means an individual who is physically
present in the stale and who intends In maintain a permanent home in
Alaska. <§ 2 ch 1i2 SLA 19821

Sec. 09.38.500. Definitions. In this chapter, unless the context
otherwise requires,

(1) "burial plot" means a parcel of real estate used for burial of
human remains and which is located within an area designated for
fpenlli%t/qry purposes hy the state or a general law or home rule munic-

> 09 18 51(1 C.Ul uf Civil. Tlim I nriti t Gil 38 510
(21 "debt" means a legally enforceable monetary obligation or liabil-
ity ol an individual, whether arising out ofcontract, tort, or otherwise:
i3i "dependent" means an individual who derives support primarily
from another individual; ) .

Mi "earnings" means money received hy an mdinihInl lor personal
services and denominated as wages, salary, commissions, or otherwise;

15) "exempt" means protected, and "exemption” means protection,
from subjection lo process or a proceeding to collect an unsecured deht:

(til "household goods" includes those items that make a residence
habitable according to modern standards:

<71"judicial lien™ means a lien nn propeltv obtained hy judgment,
levy, sequestration, or other legal or equitable process or proceeding
instituted for the purpose of collecting an unsecured deht;

(8t "levy” means the seizure of properly under a writ of attachment,
garnishment, execution, or any similar legal or equitable process
issued for the purpose of collecting an unsecured deht;

(91 "lien" means a security interest, or a judicial, statutory, or
common-law lien, or any other interest in properly securing payment
of a deht or performance of an obligation;

(10)  "principal residence" means the actual dwelling place of an
individual or dependents of lhe individual and includes real and
personal property; ) ,

(11 "security “interest" means an interest in property created by
contract to secure payment or performance ol an obligation;

(12§ "serve notice" means to give the person to he served a written
personal notice in the same manner a summons in a civil action is
served, or to mail the notice to lhe person's last known address hy
first-class mail and hy using a form of mail requiring a signed receipt:

(13) "statutory lien" meansa lien arising by force ofa statute under
specified circumstances or conditions, hut does not include a security
mt&rﬁvaalue" means fair market value of an individual's interest in
properly, exclusive of liens of record, )

115) "wearing apparel” means clothing and garments intended and
adapted to he worn nn the person lo protect the person against the
elements or to provide personal comfort or decency, or serving to
ornament Ihe person hut does not includejewelrv M 2ch 112SLA 19821

Il.-visor's notes. Knaclcil as AS

See. 09.38.510. Short title. This clmptei may liecited as lIn-Alaska
Exemptions Act. (S 2 ch (2 SLA 19821

ltcvisnr's notes. — Kiiirlgil A5 AS
IKLau Llo ft.-mnnlim-il 0. tos-]
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