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) MAR 5 1990
Honorable Jan Faiks
Alaska State Senate JAN FAIKS
P.0. Box V SENATE OFFICE

Juneau, AK 99811
Dear Senator Faiks:

SB 212, relating to insurer solvency, passed out of the Senate Labor
and Commerce Committee on February 28 and is now in the Senate Judi—
ciary Committee.

As you were present during Labor and Commerce Committee hearings on the
bill, I am sure you realize that this piece of legislation is very
important to the department in carrying out its responsibility of pro—
tecting the consumer from the insolvency or impairment of an insurer.
Recent events in this state and others convince me all the more of the
critical need for this legislation.

In addition, the statutes in the Alaska Insurance Code which provide
basic public protection mechanisms were adopted in 1966 and are largely
unchanged since that time. These statutes need to be updated, upgraded
and clarified.

I would like to request that you schedule SB 21? for a hearing in the
Senate Judiciary Committee as soon as possible. Please feel free to

contact me or my staff if you have any questions or desire additional
information on the bill.

Sincerely,
S t W
Larry Merculieff
Commissioner
LM/LW/bktl319c
030590a

cc: David J. Walsh, Director
Division of Insurance



CSSB 212

Section 14 of CSSB 212 should be replaced with a new Section 14

to read:

* Sec. 14. AS 21.09.080(a) 1is repealed and reenacted to

read:
(@ In order for a domestic insurer to renew and con—

tinue the iInsurer"s certificate of authority after June 30, 1991
the iInsurer must possess at least the basic capital, basic
guarantee surplus, and additional maintained surplus required
under AS 21.09.070(a), or the additional maintained surplus and
that amount of basic capital or basic surplus, the sum of which
equals the insurer®s annual net earned premium. In no event,
however, shall the capital and surplus for an insurer be less
than was required when that insurer was first granted its cer—

tificate of authority.



CSSB 212 (L&C)
AN ACT RELATING TO INSURANCE

Sectional Analysis by the
Department of Commerce and Economic Development,
Division of Insurance

OVERVIEW

The_business of insurance is a dynamic, constantly changing business. The
business of insurance is Interstate commerce, however, unlike other forms of
interstate commerce, it is requlated by the individual states. The most
important concern of the individual States is that the consumer, both
individual and business, be protected from an insolvency or impairment of an
insurer.  The concern with solvency is critical because insurance is an
mtan?lble product. It is concerned with whether the insurance company will
be able to meet its obligations.

The statutes in the Alaska Insurance Code that Prowde this public protection
mechanism were adopted in 1966 and are basically unchangeq since that time.
Events have occurred in this state and others which highlight the need to
update, to upgrade and to clarify those laws. SB 212 is inténded to accomplish
that aim. e proposed changes have been substantially developed and
adopted by the National Association of Insurance Commissioners.

In the Governor's transmittal letter for SB 212, six main points were listed.
These were:

1. The minimum amount of capital and surplus required of an insurer
wishing to do business has been increased. Capital and surplus provide
the minimum amount of capitalization required to be an insurance
company. This appears in several places throughout the bill and applies to
admitted as well as non-admitted insurers. Minimum capital and surplus
?rowd_es a tangible minimum floor on which_to base solvency. When that
loor is too low, it is considerably more difficult to detect problems in
time to avoid loss to the public.

2. Reserving and reinsurance manipulations are a serious concern. The
proposed changes strengthen our ability to determine whether adequate
reinsurance or some other financial arrangement exists.

3. The_ investment chapter has been modernized to assure that the insurer's
capital Is not placed in weak of fraudulent investments.

4. Reporting requirements are strengthened. Quarterly reports and
electronic media reporting is enabled. The examination expense recovery
provisions have been clarified, which will make it possible to examine
more companies and more often.
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5. Some insurers and licensee have used civil lawsuits as a means to deter
insurance regulators from carrying out their duties. The bill extends
|mtthn!tydf(%_r civil liability to division of insurance personnel for carrying
out their duties.

6. During a recent insurer insolvency, Alaska's _deIi_nquenci/ proceeding
statutés proved inadequate. This has been remedied in 'SB 212.

SB 212 is very lengthy and in some areas it is complex. It is very important
that our regulatory mechanism be kept as up to date as possible. SB 212 does

that.

DIRECTOR OF INSURANCE. (Sections 1-7)

These sections . pertain primarily to the director's ability to examine insurers
and surplus lines brokers, The director may contract with independent
examiners and may order the insurer or surplus lines broker to make direct
P_ayment_ to the coOntract examiner for the cost of examination. Formerly
icensed insurers and surplus lines brokers may also be examined.

Participation is allowed by Alaska examiners in NAIC association examination
of insurers that conduct_the business of insurance in Alaska and other states.
Civil immunity is provided to division personnel, agents of the division
requlators of ather states, and NAIC staff'in re?ard to the publication of and
documentation of reports and in the exchange of regulatory information.

Section 1. AS 21.06.120fa). Examination of Insurers
Page 1 lines 12-22.

This section clarifies the director's ability to examine formerly licensed
insurers and surplus lines brokers. Insurance contracts issued” while the
P_erson was licensed many times continue to be in force after the person's
icense has terminated.

Section 2. AS 21.06.120. Examination of Insurers
Page 1. lines 23-29.

These new subsections specifically allow the division to participate along with
Insurance regulators from other states in the examination of an insurer located
outside of Alaska. The director is also permitted to utilize contract examiners,
Both of these functions have been assumed to exist under current statute but
the clarification will avoid conflict with a differing opinion.
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Section 3. AS 21.06,140(h), Conduct of Examination
Page 2. lines 1-9.

This section clarifies the director's .ability to reguire that photocopies of
documents requested during an examination be produced.

Section 4. AS 21,06.150(e). Examination Reports
Page 2. lines 10-16.

Changes in this section are primarily editorial in nature and provide that the
director ma)(_wn_hhold from public inSpection any materials gathered as part of
an examination if necessary for the protection of any person from unwarranted
injury or ifit is in the public's best interest.

Section 5. AS 21.06.160. Examination Expense
Page 2. line 17 to page 3 line 19.

Changes in this section make it clear that insurers are required to bear all
costs “of examinations and that the director can order an insurer to pay a
contract examiner directly for its examination charges.

Section 6. AS 21.06.165. Immupnity for Director and Others
Page 3. line 20 to page 4. line' 2,

This is a new subsection that provides _civil immunity_for all division staff and
insurance regulators in other states in regards to”information and reports
which are shared, However, immunity is not provided if there is reckless

willful, or intentional misconduct. is new section follows a National
Association of Insurance Commissioners Model Immunity Act.

Section 7. AS 21.06.250. Fees and Licenses
Page 4. lines 3-12.

This change is editorial in nature, . It is intended to avoid conflict with AS
.21.06.160 " which has been modified in Section 5.

AUTHORIZATION OF INSURERS. (Sections 8-19)

The format for insurer's financial statements is established to conform with
the format adopted by the National Association of Insurance Commissioners
(NAIC). The director may require that an insurer, in addition to the required
annual financial reporting, file quarterly financial statements.
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Foreign and alien admitted insurers are required to maintain the same
finanCial requirements (capital and surplus) as Alaska domestic insurers.
Minimum financial requirements (capital and ‘surplus) for Alaska incorp orated
insurers are established if they wish to assume reinsurance ($10,000,000 at
12/31/90, $15,000,000 at 12/31/91, and $20,000,000 at ,12/31/92_%.
Domestic property or casualty insurers are prohibited from issuing life
insurance or annuity contracts.

Section 8. AS 21.09.020(3). Exception. Certificate of Authority Requirement
Page 4. lines 13-28.

sélcginge s editorial in nature. It is to provide the correct cross reference.

Thi
AS

Section 9. AS 21.09.060. Combinations of Insuring Power in One Insurer
Page 4. line 29 to page 5. line 14.

A life and annuity insurer is barred from transacting a property or casualty
business. The changes in this section clarify the reverse situation, that a
roperty or casualty insurer is precluded from transacting life insurance or
rom Issuing annuities.

Section 10. AS 21.09.070(a). Capital Funds Required of Foreign Insurers and

New Domestic _Insurers _
Page 5. line 15 to page 7. line 5.

The amendments to this section are intended to provide for more strquent
financial criteria for an insurer to become and remain licensed. The
additional surplus required to be maintained when first licensed is required to
be maintained beyond initial licensure. Under existing law, the additional
surplus could be siphoned off the day after the original certificate of_authorl(tjy
was issued. The minimum amounts of capital and surplus have been increased.

Section 11._AS 21.09.070(b).
Page 7. lines 6-16.

This section allows the director to issue an order foIIowmg a hearing,
requiring an insurer to maintain funds required in AS 21.09.070(a) (see
Section "10). Failure. to maintain the ordered funds would be grounds for
suspension or revocation of the certificate of authority.
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Section 12,_AS 21,09,070 (cl,
Page 7. lines 17-21.

The repeal and reenactment of this section requires foreign or alien admitted
insurers to_maintain the currently required capital and surplus amaunts.
Under existing law, a foreign or alién admitted insurer need only maintain the
amount required when first licensed even if that insurer was first licensed 25
years ago when the amounts required were substantially lower. Alaska
domestic insurers have been required to meet the higher standards as
adopted over the years. So, in effect, this amendment provides for equitable
treatment both domestic and foreign or alien insurers.

Section 13. AS 21.09.070(f =
Page 6. line 22 to page 7. line, 4,

This is a new section that establishes that a domestic insurer must possess
Boll_cyholder surplus in adequate amounts in order to assume reinsurance.
olicyholder surglus required 1s $10,000,000 at 12/31/90, $15,000,000 at
12/31/91 and $20,000,000 at 12/31/92. This requirement does not apply to
mtracqmpany_?oolm_g arrangements between affiliated insurers. A stronger
financial’ position is required for a domestic insurer to get into the
reinsurance business.

Section 14. AS 21.09.080 fa).
Page 8 lines 5-9.

The repeal and reenactment of this section requires domestic insurers to
maintain the currently required capital and surplus amounts.

Section 15. AS 21.09.110(3). Application for Certificate of Authority
Page 7. lines 10-15.

This section is amended to include the re(iuirement that quarterly financial
statements as required by the director be attested to by at least two officers of
éhe jn_?urer or certified by the regulatory official of the insurer's state of
omicile.

Section 16. AS 21.09.140(a). Mandatory Revocation. Suspension of Certificate
Page 8. lines 16-25.

Amendment to this section is necessary due to the change in AS 21.09.070(c)
(see Section 12) requirin forelgn insurers to maintain the current levels of
policyholder surplus. Iso, the more correct terms of "|m{ga!red" and
'insolvent" have been substituted for "deficiency of assets". This section
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?enerally pertains to mandatory revocation or suspension of an insurer's
Icense.

Section 17. AS 21.09.200(a). Annual Statement
Page 8. line.26 to page 9. line 13,

This section pertains to the format of the annual financial statement required
by each licensed insurer. Amendment to this section provides for the
adoption of the National Association of Insurance Commissioners (NAIC)
format, which has been utilized historically. This promotes consistency in
financial reporting in all states, Additionally,. this section has been amended
to allow the diréctor to require that the financial statement be filed via
electronic media (e.g. on computer disc).

Section 18. AS 21.09.200(f)
Page 9. lines 14-22.

This section requires all domestic insurers to also file their annual financial
statements vrfth the NAIC and to p%y the appropriate fee to the NAIC. The
purpose of this Is that the NAIC has developed a data base for all insurers and
provides analytical services to the various states. (Each state is linked b
computer to the NAIC data base.) Eventually, it is expected that only one filin
of the financial statement via electronic media will be filed with"the NAIC.
This would eliminate the need of a "hard copy" annual financial statement
being filed in each state in which an insurer is licensed. This will be an
expense savings. Aso, it will provide for a more timely analysis of each
financial statement.

Section 19. AS 21.09.205. Quarterly Statement
Page 9. line 23. to page 10. ling 3.

This new section allows the director to require that quarterly financial
statements be filed with the division. A means is_provided for more closely
monitoring the financial well being of an insurer. Quarterly statements, when
required, are due to be filed within 60 days after the end of a calendar quarter
and a penalty of $100 per day for late filing is imposed.

KINDS OF INSURANCE, LIMITS OF RISK, AND REINSURANCE.
(Sections 20-21)

In order to_limit risk to meet v/ith statutory requirements and sound business
%ractlces, insurers transfer risk to other insurers via reinsurance contracts.
hese sections provide the guidelines and parameters for an Alaska domestic
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Insurer reinsuring its insurance contracts with reinsurers. Credit (reduced
liabilities) is allowed in the financial statement for reinsurance ceded if done
in accordance with the guidelines. The term "reinsurance" is defined.

Section 20. AS 21.12.020. Reinsurance Credit Allowed a Domestic Ceding

Insurer

Page.l.0"line_4J;Q. page,15, line.J4,

In order to help protect their financial mtegbr_lty and to meet the requirements
that no more risk_be retained in any one subject than 10% of its policyholders
surplus, most_insurers, reinsure_ the .insurance contracts they have
underwritten. By appropriately passing this risk to a reinsurer, an Insurer is
allowed to reduce the liabilities for claim payments it_is required to exhibit in
its financial statement by an amount commensurate with the risk reinsured.

If a reinsurer becomes insolvent, all of the risk previously transferred, falls
back to the insurer. For that reason, it is important that Standards exist for
reinsurers that domestic insurers may transfer risk to and receive credit for
the risk transferred in the form of reduced claim liabilities. The repeal and
reenactment of this section provides the criteria for the reinsurers that
domestic insurers may use and receive credit for in their financial statements.

Generally _%redit is allowed for reinsurance ceded by a domestic insurer to a
reinsurer if;

1. the reinsurer is licensed in this state as in insurer:
2. the reinsurer is an accredited reinsurer in the state;

3. the reinsurer is domiciled in a state that employs standards for
reinsurance substantially the same as Alaska and subnvits to examination
by the division;

4. the reinsurer is an alien reinsurer that trustees specified amounts, of
funds in the United States and the trustees provide an annual accounting
of the funds trusteed, and provides certification of its solvency by a
independent auditor and the domestic regulator; or

5. the reinsurer does not meet any of the criteria in 1 through 4. above,
then credit is allowed only if funds are trusteed in a ‘form (cash,
approved securities, or acceptable letters of credit) and for amounts
corresponding to only the amount of funds trusteed.

This section also maintains the existing laws requirement that no credit for
reinsurance is allowed if the reinsurance contract does not contain the classic
"insolvency provision". The "insolvency provision' essentially provides that
reinsurance will continue to be paid if due even if the ceding insurer were to
become Insolvent.

_7-
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The director is also given the discretionary authority to require an insurer to
Prowdet_mformatlon in regards to any material change in its reinsurance
ransactions.

Section 21. AS 21.12.120. Reinsurance Defined
Page 15. Hues 15-19.

The term "reinsurance” is defined in this new section. This term was not
Prevmusly defined_ in Title 21. The definition is intended to convey that a
ransfer of risk directly flowing. from the underlying insurance contract is
required to meet with ~Js definition. It is_necessary to define this term as
other contractual _arran%ements between insurers have been reported as
reinsurance_when in fact the transactions are other financial arrangements
having nothing to do with the transfer of the risk_of the underlying insurance
contract. Many such arrangements have been utilized due to recént changes
in the federal income tax schema for insurers.

ASSETS AND LIABILITIES. (Sections 22-27)

These sections pertain to the basics in determining an insurer's solvency. It
includes amended rules for determining which assets may be included and
those which are specifical-y excluded in determl_nm_?_ the “asset base for an
insurer, Requirements for the establishment of liabilities for the contractual
obligations of an insurer are included. . A material _ch_an?e requiring title
insurers to establish an unearned premium reserve is included. Also, the
director may require a surety insurer to establish a special reserve for bail
gotnds or other single premium bonds that do not have a definite Lration
ate.

Section 22. AS 21.18.010. Allowable Assets
Page 15. line 20 to page 21. line 27.

This section has a number of g[ene_ral changes_ in defining, the types of assets
allowed in the determination of the insurer's ability to payits liabilities.

Paragraph f(13 Is essentially the same as the existing Paragraph (1). The
allowance of deposits in solvent savings and loan associations has been added .
This adds alternative financial insfitutions to those already listed in the
current law, such as banks and trust companies.

Paragraphs (2)(A)-(C) remain the same as the current law.

Paragraph (fZ)_(D) essentially the same as the existing Faragraph (2)(D). The
allowance of ‘interest due or accrued on deposits in Solvent savings and loan
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a(sj%o%iations to complete its inclusion as an allowed depository above has been
added .

Paragraph (2)1E) further defines allowable interest due or accryed as that
earnéd on real estate mortﬂage loans which are allowed in the investments
section of this title. Also changed is the exceﬁtlon that, when the interest or
any taxes are overdue more than three months, none of the interest due or
acCrued may be allowed on that loan. This changes the exception in the
current law”from interest overdue 18 months to ifterest overdue for three
months and includes the exception when taxes are overdue for three months.
These modifications ensure that interest on_only mortgages acceptable per
this chapter are allowed and the exception eliminates those interest amounts
not yet paid that may not be forthcoming.

Para?raph_(Z)(F) has been chancl;ed. It adds the requirement that, when
collateral is acCepted to ?uaran ee the payment of rent more than three
months overdue, the collateral must have a current market value that is at
least 75% of the amount of total rent due. With this addition, when the
current market value is less than 75% of the total rent due, the due and
accrued rent cannot be allowed as an asset. This applies only when rent is
more than three months overdue. All other due and accrued rent less than
three rpi)nths overdue is allowed as an asset without collateral as defined in
current law.

Paragraph (2)(G) remains the same as the current law.
Paragraph (3) remains the same as the current law.

Paragraph (4) has been added to allow as an asset bills receivable for
premiums and installment premiums for other than life insurance. policies
when the total of the receivable is not more than the unearned premium held
for the policy and only when the payments are current.

This allows the insurance company to record premium receivable only when
past payments have been made thereby showing a_good chance that future
ayment will be received, The receivable is limited in that it cannot be more
than the unearned premium held on the individual policy which ensures this
IS and ongoing policy that has some premium in reserve for future policy
periods.

Old Paragraph (4) has been renumbered (5) and remains the same as the
current law..

Old Paragraph (5)_has been renumbered (6) and reformatted to add
Subparagraph (A). "To Sub _ara?raph (A) has been added two subparagraph.
These are regarding exemption from the” limitation of allowing as_assets only
three months of premium in course of collection (less commissions) per

policy.
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Paragraph (6)(B) exempts reinsurance premiums from reinsurers authorized
to do"business in this state from this three-month limitation.

Paragraph (6)(C) allows as an asset more than three months, of reinsurance
premiums receivable from reinsurers when a corresponding liability is
recorded by the reinsurance company but not when the amount due more
than 90 days Is more than 10% of the total assets reported In the last financial
statement Tiled with the director. This helps to ensure the receivables are
recognized by the reinsurer and the reinsurer-has the ability to pay.

Paragraph (7) deals with premiums. receivable less commissions payable from
a person controlled by or controlllng{ the insurer. This control is through
ownership or by contract and when the P_erson owes more than 50% of the

insurer's premium in course of collection as reported in the financial
statement.

In (7)(A), the premiums collected by the controlled or controlling person
must'be held in a trust account at a hank approved by the division. These
funds must be k@lpt separate from all other funds and paid only to the insurer
or the insured, The investment income from the account can be allocated as
the parties wish. All premiums collected by the controlled or controlling
person must be deposited in the trust account within 5 working days. This
ensures the receipt of premiums receivable by the insurer and reinforces the
person's fiduciary responsibilities.

In (7)(B), .the controlled or controlling person must provide a clean,
unexpired irrevocable and unconditignal Ietter of credit payable to the insurer
for a_term of at least one year which meets or exceeds the amount of the
premiums payable to the inSurer at any time. The letter of credit must have
an automatic extension for one year unless the insurer has received 30 daxs
PFIOI‘ to expiration written notice that the letter will not be renewed. The
etter_of credit must be issued by a Federal Reserve Bank and satisfactory to
the division. This subsection is meant to ensure that premiums collected b}/ a
person controlled by or controlling an insurer will be available and paid to the
Insurer when due and, therefore, Can be reported as an asset.

In (7)(C), the controlled or controlling person must provide a financial
guaranty bond payable to the insurer for a term of at least one year which
meets or exceeds the amount of the premiums payable to the insurer at any
time. The guarantee bond must be of a continuous term and cancelable only
when the insurer receives a 30 day written notice of termination with the
bond continuing to cover any acts committed prior to the termination. The
financial guaranty bond must be issued bY an_insurer authorized to transact
business Tn Alaska, who is not related to the insurer or the purchaser of the
bond and be satisfactory to the division. This subsection is meant to ensure
that premiums collected by a ?erson controlled by or controllln? an insurer
will be available and paid” to the insurer when due and, therefore, can be
reported as an asset.
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In (7)(D), the premiums receivable from a controlled or controlling person
can be allowed as an asset when a_financial evaluation shows the person is
solvent and able to pay. This financial evaluation can be called by the director
and would be based on a review of books and records of the person.

Paragraph (81 is the same as Paragraph (7) of the existing law.
Paragraph (9) is the same as Paragraph (8) of the existing law.

Current law allows as an asset, amounts receivable by an assuming insurer
when a solvent ceding insurer withholds funds undef a reinsurance treaty.
Paragraph (10), which'is similar to Paragraph (9) of the existing law, has beén
amended to require the amount allowed as an asset not to exceed the amounts
recorded as a liability by the assuming insurer for unpaid losses and reserves
under the reinsurancCe treaty. This subsection requires that, when a cedin
Insurer withholds funds under a reinsurance treat?/ to guarantee the. Raymen
of amounts due, the assuming reinsurer may report these amounts withheld as
an asset when the)(_ also have reported the "payable as a liability. Any excess
withheld over the Tiability may not be reported as an asset by the assuming
Insurer.

Paragraph (11) Is the same as Paragraph (10) of the existing law.

Para?raph (12) defines the EDP equipment that is allowable as an_asset. The
assef can only be electronic data processing and related equipment and
operating software that is a data processing, ‘record keeping, or accounting
system. = The system must cost $50,000 or more and the cost must be
depreciated fully (periodically charged to ex ense& over ten calendar years or
less. The curréent law allows a system of $25,000 or more in cost, ‘but the
proposed law has increased this to $50,000 to ensure only true data
processing systems are allowed as assets. The ten-year period for
depreciation has not changed.

Paragraph (13) has been added to allow as_an_ asset, _receivables which arise
from”Income tax allocations between organizations. These assets must stem
from a tax allocation agreement which ‘meets IRS regulations, describes the
method of allocation, and sets a reasonable time for settling the balances
receivable after f_I|In% of the tax return. The receivable must be due from a
solvent organization that is not in default on its obligations and must meet all
other requirements for admitted assets. The, receivable must also have a
related liability established by other organizations part_|0|pat|n% in the
agreement. _ This Paradgraph défines the requirements which must be met
before a receivable based on a tax allocation can be allowed as an asset.

Paragraph (14) has been added to alLw as an asset the effect of the_excess of
assefs over liabilities on conversion to U.S. currency when the items are
reported in foreign currencies. By way of explanation, if each of the asset and
liability items is reported in foreign currency, this entry would convert the net
total t0 U.S. dollars. If each individual line item is converted to U.S. dollars,
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the resultant gain or loss In foreign exchange rates is recorded on the
statement of operations.

Paragraph (15) is. added to_ allow as an asset only the unsecured receivable
from-a solvent affiliate that is not more than six months past due and where a
related liability has been reported by the affiliates. This ensures that the
receivable i3 recognized as a payable by the affiliate and payment will be made
within six months.

Paragraph (16) allows as an asset, a_receivable from a wholly or. partially
uninsured accident and health plan. This would arise from a Self-insurance

plan of the insurer.

Paragraph &17) Is substantially similar to Paragraph (12) of the existing law.
but revises the process that requires, the alpproval of the director as necessar?/
for the reporting of assets not specifically [listed in this chapter of statutes. [t
is replaced with an allowance for those assets included in the annual
statement form and consistent with instructions published by the NAIC (as
approved by the director).

Paragraph (18) is the same as Paragraph (13) of the existing law.

Section 23. AS 21.18.030. Assets Not Allowed
Page 21. line 28 to page 23. line 13.

Subsections (a)(I)-(3) remain the same as the current law.

Subsection (a)(4) is amended to spe_cif_icaII%/ exclude from assets tangible
Per_sonal property, including but not limited to that listed in the current law.
t is alsg amended to remove the broad exception that allows property
germltted under AS 21.21 (Investments) but retains the exemption in
1.21.270 regardln% acquisitions of pro ert%/ through the foreclosure of
chattel mortgages. hese amendments add a broad definition of the types of
property that cannot be held and limits the exceptions included in AS 21.21.

Subsection (a)(5) remains the same as the current law.

Subsection (a)(62 excludes honds and notes which are secured by mortgages
or deeds or trust which are in default.

Subsection (a)(7) is added to exclude the payments of Alternative, Minimum
Tax or other tax refunds receivable from U.S, or state taxing authorities which
are in dispute. This eliminates the recording as an asset of long-term tax
receivables in dispute and noncollectible,

Subsection (a)(8) is added to exclude the amount of committed commissions
where the present value of future commissions is paid in advance to agents.
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Subsection #a)(9) Is added to exclude as assets the forwarding of commissions
and fees before the earning of these amounts by agents. These subsections
exclude what would be a prepayment amount to agents that would be highly
uncollectible for the payment of liabilities.

Subsection (a)(lOP excludes unsecured loans from outside sources since these
are unknown ‘collection risks.

Subsection (b) requires that all assets which are not allowed because of
doubtful value or character be deducted from the gross. assets unless the
director permits a reserve (liability) instead. This section requires a full
reporting of assets held and deducting assets with questionable value to
determine an insurer's ability-to meet its"contractual obligations.

Section 24. AS 21.18.060(a). Unearned Premium Reserve
Page 23. lines 14-18".

This subsection has been amended only to reflect editorial changes. No
change in the existing lav; or intent has been undertaken.

Section 25. AS 21.18.060(b). Unearned Premium Reserve
Page 23. line 19 to page 24. line 16.

This subsection has been amended only to reflect editorial changes. No
change in the existing law or intent has been undertaken.

Section 26. AS 21.18.073. Unearned Premium Reserve for Title Insurance
Page 24. line 17 to page 25. line 28.

This section is added to require reserves in addition to those required to pay
losses for Title insurance. This is to take the form of a guaranty fund or
unearned premium reserve and such funds cannot be used for general
purposes. Investment of these funds is allowed and interest can be included
In the insurer's general income. This reserve shall be calculated for: (1)
policies issued after January 1, 1991 as 10% of premiums written in the
calendar year which will be reduced bi/ 5% for each of the next 20 years; and
(2? policiés Issued before January 1, 1991 as $.30 per $1,000 face ‘amount of
all policies issued in the last teri years. No additional reserve of this type is
required for policies issued more than ten years ago. This ensures sufficient
assets to pay claims.
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Section 26. AS 21.18.075. Bail Bond Reserve
Page 25, line 29 to page 26, lIne/L

The director may require a reserve, for bail bonds or other single
premium bonds that are without an expiration date and furnished in judicial
Broceedln s in the amount of 25% of total consideration charged for those
onds qufstanding. This ensures sufficient reserves to pay claims and is in
place of the unearned premium reserve required by AS 21.18.050.

Section 27. AS 21.18.120. Valuation of Bonds
Page 26. lines 8-27.

This section, in general, sets out the valuation of bonds that are allowed to be
Burchased_ and how they are to be recorded. It is amended to require the

or&ds be |?sued by a solvent entity and requires amortization of bond premium
or discount.

Section 28. AS 21.18.900. Definitions
Page 26. line 28 to page 27. line 22.

A new section has been added to define terms used in AS 21.18.

INVESTMENTS. (Sections 29-50)

The investment of an insurer's assets in appropriate and safe investments is
important_ for continuing solvency. These sections extensively expand on the
kind, quah% and amounts of investments allowed to be made by an insurer of
its assets. The types of equities and investments have chang{ed significantly in
the last twenty years and the amendments bring recognition of these hew

investments and the rules for an insurer desiring to invest its assets in them.
Section 29. AS 21.2:.020(c). Eligible Investments
Page 27. lines 23-26.
Changes simplify the Iangugge and delete the grandfathering necessary for the
IS

1966 major redLafting of this chapter but which now, after 22 years, is not
required.

Section 30. AS 21.21.030fc). General (%ualifications
Page 27. line 27 to page 28. line 7.

Editorial changes in this Section accommodate changes made in Section 27.
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Section 31, AS 21.21.030fd)-(e). General Qualifications
Page 28. line 8-18,

These modifications close a loophole in the law. Insurers can acquire
otherwise ineligible assets by accepting these assets as payment under a
contract of reinsurance. The new section requires the prior written apﬁroval
of the director concerning a reinsurance contract belnﬁ purchased
substantially with ineligible assets. Should such a transaction have occurred
without the prior approval of the director, the director Is given a range of
options for dealing with either the ineligible assets or the contract of
reinsurance.

Section 32. AS 21.21.050. Diversification of Investments
Page 28. line 19 to page 30. line 29.

These changes exempt a new clan of securities from the general prohibition of
lending based upon the credit of or_investing in any one person or category of
risk more than five percent of an insurer's assets, The_ new category is the
general obligation of a state of the United States of America not insolvent and
whose securities are not then in_default. These securities are judged to be a
safe and_prudent investments with the change allowing larger invéstments by
Alaskan insurers in the securities of the State of Alaska.

An investment limitation designed to add to the safety and soundness of
Alaska's domestic insurance industry is increased. Current law requires a
dollar figure equal to a domestic inSurer's minimum_required capital to be
invested 1n specified assets having a minimum_ of associated risk. The changes
modify the minimum dollar amount to the higher of the previously specified
minimum capital or one-half of the insurer's reported capital as shown on _its
most recent statement of financial condition filed with the director. The
specified "minimum risk" assets are modified to require bank delo_os_lts to be
fully insured or collateralized, and real estate mortgage loans are eliminated as
a "Minimum risk" asset.

Finally, the director is given the authority to consent to an insurer investing
more "than ten percent of its assets in ‘common_stocks which is the same
authority granted the director in Subsections (5) and (7) which deal with
corporate obligations and miscellaneous assets.

Section 33. AS 21.21.080. State. Countv. Municipal and School Obligations
Page 31. lines 1-13.

The amendments to_ this section require that more conservative investment
choices be made by insurers in respect to investment in the obligations of the
political subdivisions of a state ordorovmce. They eliminate, as an eligible
Investment, the obhgiatlons_ secured_by a pledgie or assignment of specific
revenues of a political subdivision. This parallels the recent tightening done
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by the federal government with respect to tax exemption for the Interest from
industrial revenue bonds. Bonds. which are payable only from a specific
revenue source may cany the patina of safety associated ‘with the political
subs Uvision by whom they arc issued but, in fdct, are not required to_be paid
should the source of revenue fail, as would be the case, with a subdivision's
general obligation bond.  Revenue bonds of states and provinces and political
subdivisions thereof continue as eligible investments under this chapter.

These changes further require that for obligations of states and political sub-
divisions to be eligible for investment, the asSsociated state or province be:

(1) solvent;
(2) have the power to levy taxes for prompt payment; and
(3) not be in default on its obligations.

Section 34. AS 21.21.130. Inter-American Development Bank
Page 31. lines 14-20.

This change adds the African and Asian Development Banks to the eligible list
of development banks into which investments can be placed. .= Provisions
regarding solvency and nondefault status are also added for eligibility. This
secCtion is contained in SB 353 by Senator Kelly which is in the House Labor
and Commerce Committee.

Section 35. AS 21.21.140(a). Corporate Bond and Debentures
Page 31. line 21 to page 32. line 9.
Amendments to this section are to enhance the clarity of the language. The
intent of the existing law is not altered.
Section 36. AS _21.21.140{b). Corporate Bond and Debentures
Page 32. lines 10-21.
Amendments to_this section are to enhance the clarity of the language. The
intent of the existing law is not altered.
Section 37. AS 21.21.1401c). Corporate Bond and Debentures
Page 32. line 22 to page 33. line 4.

Amendments to this section are to enhance the clarity of the language. The
intent of the existing law is not altered.
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Section 38. AS 21.21.140(d), Corporate Bond and_Debenturcs
Page 33. lines 5-8.

Amendments to this section are to enhance the clarity of the language. The
intent of the existing law is not altered.

Section 39. AS 21,21.150. Preferred or Guarante™d_Stacks
Page 33. line 9 to page 34. Ifne_ L

The changes to this section tighten up the eligible preferred or guaranteed
stock Investments by adding a nondefault requirement., Changes for the
purpose of clarification are made with respect to the final year measurement
of dividends during the immediate preceding two fiscal years.

Section 40. AS 21.21.160. Common Stocks
Page 34. lines 2-17.

This chan?e tightens up the eligible common stock requirement by adding a
nondefaull requirement,

Section 41. AS 21.21.170(al. Insurance Stocks
Page 34. lines 18-22.

This chan?e tightens up the eligible insurance stock requirement by adding a
nondefault requirement,

Section 42. AS 21.21.190. Equipment Trust Certificates
Page 34. line 23 to page 35. line 1

These changes are editorial only.

Section 43. AS 21.21.245. Pooled Investments
Page 35. lines 2-16.

Prior statute language was written before the advent of mutual funds,
investment_trusts, unit investment trusts and similar popular investment
vehicles, This new section provides a statutory method for allowing and
controlling a domestic insurer's use of these investment mechanisms b

establishing a category titled "Pooled Investments" into which investment will
be authorized by an insurer only if the pooled investment appears on a list of
eligible pooled nvestment entitles to be maintained by the director. This
approach_is similar to the treatment used to manage pooled investments b

credit union regulators and makes use of definitions established under the
Investment Company Act of 1940 and the Internal Revenue Code of 1986.
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It may be argued that an¥ "pooled Investment" that contains eligible securities
should also "be eligible Tor investment by insurers. This, however, is an
extremely dangerous assumption which is best illustrated by example.

U S. Government Securities are generally held to be the standard for a safe and
sound conservative investment. ‘Most U.S. government mutual funds also ailow
use of options and interest rate future's contracts which can either be hlﬁhly
speculative or income. protecting, ledger depending. on their use. Thus,
depending on the ranking of priorities in the pooled investment's investment
objectives, the experience of the fund manager and other intent language in
the registration documents, a pooled investment can on the surface appear to
be conservative while, in practice, it is managed in a manner which puts the
pooled investment at the opposne end of the safety and_soundness spectrum,
a result which would frustrate the legislative intent of this title.

Insurers should be allowed the use. of pooled investment techniques because
they lower risk through diversification and provide another source of
protessional funds management. This section's approach  provides that
opportunity with a mechanism to avoid the risk of speculation and. which
"piggybacks” on the work of other requlators. Other changes dealing with how
insurers will be measured with reference to adherencé to the mvestment
diversification and concentration prohibitions of this chapter and. a method for
treating currently held pooled investments after adoption of this section are

also included.

Section 44. AS 21.21.250fc). Miscellaneous Investments
Page 35. lines 17-22.

A new subsection is added that permits an insurer to invest in obligations of
the life and disability guarantee fund when established.

Section 45. AS 21.21.270(b). Chattel Mortgages
Page 35. lines 23-29.

The change provided in this section pertains to an insurer’s chattel mortgages
and requires that appraisers hired to value an insurer's interest in a property
must be independent of the insurer.

Section 46. AS 212; 270«). Chattel Mortgages
Page 35. lines 27-29.

The changes provided in this section B_e[talns to an insurer’s chattel
mortgages and enhances an insurer's ability to place liens on personal
ro?er_ty 'for the improvement of that insurer's collection efforts even when
tha tI|en t|s a property interest in what otherwise may be an ineligible
investment.

-18-
2126/90



Section 47, AS 21.21.280. Real Estate
Page 36. line 9 to page 39. line 25.

The_ first change In_ this section d_ealin([;j with insurer-owned real estate
clarifies how thé maximum allowable invesiment will be measured.

Other chanﬁes enhance and clarify an insurer's authority to own real estate in
excess of that which was previously allowed. Qwnership of excess space for
rent to others is newly authorized if such space is reasonably anticipated to be
required for future expansion or in order to have a_building that will be an
economic unit. A provision is also made for insurers, under certain
conditions, to hold real estate for the production of income with the prior
approval of thte director and only up to a maximum limit of five percent of the
Insurer's assets.

Section 48. AS 21.21.310(a). Failure to Dispose of Real Estate. Property or

Securities _ _
Page 39. line 26 to page 40. line 2.

This_change, made for the purposes of clarification, specifies that assets
required to be disposed of may not he allowed as an "admitted" asset for the
purpose of determining an insurer's financial solvency.

Section 49. AS 21.21.350. Investment Transactions with Affiliated or
Controlling Persons _
Page 40. line 3 to page 41. line 11.

This new section provides  for ?I_ ident rules for insurers to deal with
investment transactions with affiliated or controlling. persons. = Before
purchasing or selling an otherwise permissible investment issued. by, due from
or through the use "of a broker who is an affiliated or controlling person or
Purchasmg or selling either to or from same, an insurer. must first disclose the
acts and circumstances of the relationship fully to its board of directors.
Once the insurer's board has the facts, they then tire required to specifically
authorize the transaction. Investments or loans are required to be at current
market transfer prices or at commercially reasonahle rates with the board
being required to make that determination. Exceptions are provided for the
board to rely on_ independent third party experts and to ignore transactions
where the financial interest is nominal.

Section 49. AS 21.21.355. Certain Deposits Not Prohibited
Page 41. lines 12-21.

This addition clarifies that nqt_hingf in this chapter prohibits an insurer from
making a deposit of its securities for the purposes of protecting the interests
of its policyholders, or where it is necessary to secure permission to transact
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business or as collateral for the securing of any bond for the husiness of the
insurer. These purposes generally are designed to protect the interests of the
Insurance consuming public and this change 'is an attempt to avoid
inadvertently frustrating that objective.

Section 49. AS 21.21.360. Options and Futures Contracts
Page 41. line 22 to page 45. line 10,

Over the last decade, the U.S. financial markets have developed organized
options and future contract markets. _Proper use of these financial
instruments when undertaken under a policy of hedging, as approved by an
insurer's board of directors and prudently exécuted, can_be an_important part
of reducm(I; an insurer's overall investment risk. Reduction of investment risk
increases the safety and squndness of insurers and, thus, protects Alaska’s
insurance consuming public.. There currently exists no mechanism_under
Alaska's Insurance 'Law which provides ouf domestic insurers with *he
opportunity to utilize options and future contracts.

This new section, specifies that options and future contracts may be entered

into by a domestic insurer if done under a Roll_cy of hedging an insurer's risk

Irr]omdmar{(et fluctuations approved by both the irisurer's board of directors and
e director.

With regard to_ valuation and accounting on the insurer's financial statements
this new section closely follows, the ‘model rule adopted by the National
Association of Insuranceé Commissioners, Securities Valuation Office. Put
options, call options, other stock options, stock purchase warrants and
financial future contracts are all treated in some detail. Conservative valuation
requirements, specified accounting treatments and consistency requirements
are intended to mandate prudence;

Section 50. AS 21.21.600. Definitions
Page 45. line 11 to page 47. line 18.

This definitional section is hlgh'Y expanded to (_:I_arlf)( the technical terms
utilized in AS 21.21. When possible, we have specified that certain_definitions
are to be consistently applied between this and other chapters of this title. An
attempt has been made to rely on requlatory structures supervised by the
federal government or the National Association of Insurance Commissioners
where those regulatory structures have become the standards for the
insurance industry and closely parallel the regulatory intent of this title.
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SURPLUS LINES INSURANCE. (Section 51)

This section .recognizes mutual protection and. indemnity associafions as
nonadmitted insurers that may be classiflea  eligible surplus lines_ insurers.
The_financial requirements for an insurer to be included on the "white list" of
eligible surplus lings insurers have been increased. The capital and surplus
requirements are increased as well as the amount of assets required to be
trusteed in the United States by alien insurers.

Section 51. AS 21.34.04rH. Eligible Surplus Llne™ Insurers Required
Page 47. line 19 to Kdge 49. line 17,

The changes in this section generally are f - the purpose of strengthening the
financial requirements for a nonadmitted Insurer to be declared an eligible
insurer for the purﬁoses of the lawful underwriting of surplus lines insurance
under AS21.34. The ollcgholder surplus requirement for foreign insurers is
increased to $6,000,000 at 12/31/90, $10,000,000 af 12/3 ,
$12,500,000 at 12/31.92, and $15,000,000 at 12/31/93. The policyholder
surplus requirements for alien insurers is the same as those_above for foreign
insurers. The amount of trusteed assets required in the United States for an
alien stock or mutual insurer has been increased from $1,500,000 to
$2,500,000. Additionally, the policyholder surplus requirement for an
insurance exchange" domiciled in another state has been increased from
$15,000,000 to $50,000,000.

TRADE PRACTICES AND FRAUDS. (Section 52)

This section provides for civil immunity for a person that provides information
to law enforcement officials, the NAIC, the Division of Insurance, or other
states' insurance regulators pertaining to fraudulent insurance acts.

Section 52. AS 21.36.430. Immunity for Reports on Fraud
Fage 49. lines 18-29.

This new section provides for civil immunity for any person reporting
information covering suggested, anticipated, or completed fraudulent acts as
long a(s]| t?e reporting does not entail reckless, willful, or intentional
misconduct.
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TITLE INSURANCE COMPANIES. (Sections 53-57)

The amendments, found in these sections are to provide for the same
treatment of title insurers as for other types of insurers in financial reporting
and examination by the director. g_he amendments mirror those found in
Sections 5. and 17-19 of this Act which pertains to insurers other than title

insurers.)

Section 53. AS 21.66.080. Annual Statement
Page 50. lines 1-20.

Amendments to this section prescribe that title insurers file the required
annual financial statement in the format consistent with that adopted by the
NAIC and approved by the director. The director may require that the annual
financial statement be filed via electronic media. These amendments place
the title insurers on _the same financial reporting basis as other types of
insurers noted in Section 17 of this Act.

Section 54. AS 21.66.080fb). Annual Statement
Page 50. lines 21-23.

This Section_requires Title insurers to file their annual financial statements
with NAIC. This amendment is the same required of other types of insurers in
Section 18 of this Act.

Section 55. AS 21.66.085. Quarterly Statement
Page 50. line 24 to page 51. line 4.

This new subsection allows the director to require that title insurers file
quarterly financial statements on the same basis as for other types of insurers
noted in" Section 19 of this Act.

Section 56. AS 21.66.090(b). Application for Certificate of Authority
Page 51. lines 5-11.

Amendment to this subsection clarifies that title insurers are _resP_onsibIe to
P_a the examination costs associated with the director's examination of any
itle plant associated with a title insurer.
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Section 57, AS 21.66.130. Expenses of Examination
Page 51. lines 12-15.

The repeal and reenactment of this section provides for the payment of
examination expenses associated with the director's examination of any title
Insurer on the same basis as that used for other types of insurers as revised in
Section 5 of this Act.

ORGANIZATION AND CORPORATE PROCEDURES.  (Section 58)

This amendment is editorial in_nature. It replaces extensive verbi_a%e relating
to the_ description of financial impairment of an Alaska insurer with the term
"Impaired” which has now been defined by the Act in AI>21.90.900 (Section

81).

Section 58. AS 21.69.530 fa). Impairment of Capital or Assets
Page 51. lines 16-25.

Amendment to this section is editorial in nature. The full description for what
impairment of an insurer means is removed and replaced by the term
;'lr.t-hp_alreﬂ" V\t/hICh is defined in AS 21.90.900 (see Section 81) but also applies
0 this chapter.

REHABILITATION AND LIQUIDATION. (Sections 59-80)

AIthough extensive amendment is proposed, the basic intent of the existing
law fA 21.78) in regard to conducting_the affairs of a financially impaired or
insolvent insurer is unchanged. “The procedures, requiréments, and
?mdellnes have been expanded and, clarified so that the affairs of a financially
roubled insurer can be conducted in an orderly and equitable manner without
undue litigation.

Section 59. AS 21.78.020. Commencement of Delinquency Proceedings
Page 51. line 26 to page 53. line 12.

Although substantial amendment to this section has. been undertaken, the
basic intent remains unchanged. This section is clarified to clearly indicate
that the director is the only person that may commence what amounts to a
bankr_uptcP/ proceeding (rehabilitation or liquidation) for a domestic insurer.
Additionally, this section provides, that the director be the court appointed
receiver and describes the jurisdiction of the court in these proceedings.
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Section 60, AS_21.78.030. Injunctions.and Orders
Pag?t,,SB,Jme 13t01?.agg.1§4, Lne.J4,

The Intent of this amended section remains the same in allowing the director
to seek, without bond, orders qr injunctions to prevent hypothecation, waste,
dissipation or other inappropriate ‘transfer of assets of a bankrupt, insurer.
Amendment to this section further describes those situations in which these

types of court orders may be sought.

Section 61. AS 21.78.040. Groun({,s for Rehabilitation
Page-54..Hns-15.to.page 33, ling

In addition to the 10 grounds_on which the director may seek an order of
rehabilitation under AS 21.78, four new grounds dare added by the
amendments to this section. The new grounds are as follows:

1. an insurer fails to remove an officer found, after hearing, to be dishonest
or untrustworthy:;

2. If the insurer fails to make available records of its transactions for
examination;

3. ifan insurer has within four years willfully violated its, charter or bylaws,
any Alaska insurance law, or any valid ordér from the director; and

4. ifan insurer has failed to file any required financial statement or report.

Because the 5grounds for liquidation found in AS 21.78.050 include, by
reference to AS 21.78.040, the same grounds as are available for rehabilitation,
the above new grounds are also established for commencing a liquidation

proceeding.

Section 62. AS 21.78.040(b). Grounds for Rehabilitation
Page 55. lines 6-25.

In addition to the new grounds described .in the last Section, additional
grounds are added relating to criminal activities |mpa<_:t_|n%;_ the insurer. These
are: on which the director'may seek an order of rehabilitation under AS 21.78,
four new grounds are added” by the amendments to this section. The new
grounds are as follows:

1. the occurrence of fraud which endangers the insurer's assets;

2. control of an insurer is by a person found, after hearing, to be
untrustworthy; and.
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3. if an _officer has refused to he examined under oath concerning an
examination of the insurer.

Because the grounds for liquidation found In AS 21.78.050 Include, by
reference to AS 21.78.040, the same grounds as are available for rehabilitation,
the abgye new grounds are also established for commencing a liquidation
proceeding.

Section 63. AS 21.78.090. Order of Rehabilitation
Page 55. line 26 to page 56. line 25.

Amendment to this section adds new subsections pertaining to an order of
rehabilitation and its effect. An order of rehabilitation stops any legal
Propeedln%_agal_nst an insurer for 90 days and puts on hold any statute of
imitation time limit for a legal action which an insurer might take for 60 days.
This section now makes It Clear that any guarantee association may intervene
In a rehabilitation proceedln% if the association is required to act the result of
the_entry of an order of rehabilitation. The receiver is required to provide
pehrl%dll_% t_accountlngs to the court of the condition of the insurer in
rehabilitation.

Section 64. AS 21.78.100. Order of Liquidation. Domestic Insurers
Page 56. line 26 to page 59. line 6.

New subsections pertaining to an order of liquidation and its effect are added
to the section. Liquidation orders are required to call for specified periodic
accountings to the court of the affairs of an insurer being liquidated. Orders of
liquidation are required to contain provisions for the termination or
continuation in force of all insurance contracts of the insurer according to the
?mdellnes now set forth in this section. This section also contains the effects
hat an order of liquidation has on legal proc_eedln%_s similar to those found
pertaining to orders of rehabilitation. Also, this section now provides for any
guarantee associations to intervene in a liquidation proceeding if the
lassqgla%_tlon IS required to act as the result of the entry of an order of
iquidation.

Section 65. AS 21.78.130. Conduct of Delinquency Proceedings Against
Domestic and Alien Insurers. _
Page 59. line . to page 60. line 23.

The new subsections added to this section augment the powers and authority
of the receiver in a rehabilitation or liquidation,. The receiver is allowed to
Pursue on behalf of the insurer all legal remedies from_ any person due to
ortuous acts, breach of contract, or breach of fiduciary obligation.
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I the receiver finds that regrganization, consolidation, merger, conversion or
other transformation of an impaired or insolvent insurer iS appropriate, the
receiver is required to develop a plan for the appropriate action and submit
the plan to the court for approval, disapproval qr modification. A plan of this
nature may include a moratorium on nonforfeiture benefits under contracts
insured by-an impaired or insolvent life insurer.

If an insolvent insurer's estate does not possess sufficient cash or other liquid
assets to cover the costs of rehabilitation or liquidation, funds may be
advanced by the Division of Insurance for that purpose. However, these funds
are required, to be repaid out of the first available money and take priority over
all other claims against the estate.

The receiver is granted the authority to conduct examinations in conjunction
with a delinquency proceeding with the same ability to subpoena, examine
under oath, and réview records as the director has in the examination of any
Insurer. The receiver is also glranted_the ower to move records of the
insurer to any location that would facilitate the rehabilitation or liquidation
and to providé reasonable access to those records necessary to any guarantee
association to carry out its lawful duties.

The receiver may also intervene in similar proceedings in other jurisdictions
and act as a receiver or trustee in_another jurisdiction if an appointment is
offered. The receiver may enter into agreements with a receiver or other
insurance re?ulat_ory official of another state which relates to a delinquenc
ptrotceedlng affecting an insurer that is or has conducted business in bot
states.

Section 66. AS 21.78.170. Form of Claim
Page 60. line 24 to page 61. line 2.

This section, contains the provisions pertaining to claims filed against the
estate of an insolvent insurer. Subsection (c) has heen amended to require the
receiver to notify a claimant if the claim has been denied in part or in whole in
writing_ by first'class mail. The claimant must raise any objection with this
determination within 60 days of when the notice was mailed or is barred from
any objection.

Section 67. AS 21.78.170. Form of Claim
Page 61. lines 3-9.

If the receiver receives an objection, the amendments to subsection (d)
provide that the receiver request the court to conduct a hearing on the matter
If the receiver does not change the original determination after such objection

IS made.
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Section 68, AS 21.78,170, Form of Claim
Page 61. line 10 to page 62. line 1,

New sybsections () through (h) have been added to provide further guidelines
for claims made against an Insurer In liquidation. A claim does not have to he
considered or allowed if not all the required suPportlng documentation_is
provided or if the prescribed (and court ordered) claim form is not used. The
receiver, may at any time request that additional information be provided by
any claimant and may take testimony under, oath to obtain supplementary
information. A Judgément or an order against an insured or an insurer
entered after the date of a liquidation order or a Judgement or an order
entered at an¥ time by default or collusion need not be considered as support
of evidence of liability or amount of damages in connection with a claim. A
claim by any %uara_ntee association against the estate of an insurer in
liguidation miust be in a form and contain support agreed to by the receiver
and the guarantee association.

Section 69. AS 21.78.180fd). Priority of Certain Claims
Page 62. lines 2-15.

This section is amended to clarify certain circumstance_ involving claimants
whose claims against the estate“of an insurer in liquidation are secured.
Amendment to Subsection (d? provides the m_ethodo_logy{ for arriving at the
value, of the security and allows for the entire claim™to be allowed if the
security is surrendered to the receiver.

Section 70. AS 21.78.180(e). Priority of Certain Claims
Page 62. line 16 to page 63. line 1,

A new subsection (e?] has been added to allow in certain circumstances for a
person other than the secured creditor to file a claim with the estate of an
Insolvent insurer. That other person must be the person that provided the
security via some undertaking and the secured creditor has failed to_ file and
rove & claim. In such a circumstance, that person may file a claim in lieu of
he secured creditor, However, the secured creditor will get any distributions
from the estate of the_insolvent insurer and the, other person that made the
claim will only be entitled to a portion of the distribution if the distribution
and the amoulnt paid_on the undertaking exceed the entire_amount of the
secured creditor's claim. Any such excess must be held in trust by the
secured creditor for the benefit of the other person who made the claim.

Section 71. AS 21.78.200fa). "Uniform insurers liquidation act."
Page 63. lines 2-5.

Tﬁis is an editorial change to amend internal cross references. No substantive
change.
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Section 72. AS 21.78.250. Fraudylent/rransfer3.,BefQre.PeUUon
Page 63. line 6 to page 64. line 26.

Currently AS 21.78.250 gives a_broad outline as to how transfers of property
made by or on behalf of an insurer before an order of rehabilitation or
liguidation are treated when the transfer was accomplished with the intent to
gam a preference or a greater percentage of the insurer's assets in a
elinquency proceeding. . In essence,. the receiver may avoid or reverse these
transactions unless the insurer received fair value for the asset transferred.
This broad outline is repealed and replaced with a more_detailed description
of the acceptable transfers and unacceptable transactions which may be
voided. The essential intent of current AS 21.78.250 is retained.

The reenacted AS 21.78.250 pertains to transfers o_ccurring_P_rior to a petition
for rehabilitation or liquidation. This new section specifically recognizes
transactions involving reinsurance contracts.

Section 73. AS 21.78.251. Fraudulent Transfer After Petition.
Page 64. line 27 to page 66. line 11.

New section AS 21.78.251 pertains to transfers and transactions occurrin
after a _delinquency proceeding has been undertaken but before an order o
rehabilitation or liquidation has been entered or before the receiver takes
possession of the insurer's property.

Section 73. AS 21.78.252. Voidable Preferences and Liens.
Page 66. line 12 to page 71. line 16.

New section AS 21.78.252 provides the detailed guidelines for the voiding or
reversing improper transfers of property. This seCtion maintains the personal
liability” of any_ person, (including insurer employees, officers, or
sharehalders), acting on behalf of an insurer that knowingly Bar_tlmpates in
giving of a preferencé who knows or has a reasonable cause to believe that an
Insurer Is or is about to become insolvent.

Section 73. _AS 21.78.253. Claims of Holders of Void or Voidable Rights
Page 71. line 17 to page 72. line 5.

New section AS 21.78.253 outlines how claims of person who received a
preference are to be treated. In general such claims are to be disallowed and
not allowed to participate in ang_ distribution of the insolvent insurers estate,
However, a claim by such a creditor will be allowed as_an "excused late claim"
only if the transfer’which provided for the preference is reversed.
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Section 74. _AS 21.78.260. Priority of Distribution
Page 72. line 6 to page 74. line 10,

The current law governing liquidations does not provide for a statutory
priority for distribution of an insolvent insurer’s estate.. By interpretation, the
administrative expenses to liquidate an insurer receive priority treatment.
Currently, AS 21.78,260 Prowdes a priority for wages owed employees up to
$500. The new version of AS 21.78.260 provides for a sPecmc priority for the
distribution of an Insolvent insurer's estate. Additignally, a methodology is
defined that calls for all claims in each class to b* paid of sufficient funds” set
aside before any claims in the next lower priority class are paid. The order of
distribution is as follows:

1. Class 1. The expenses and costs administration for the rehabilitation or
liquidation:

2. Class 2. Wages for employees for up to two months pay but principal
officers and directors are not allowed to benefit by this priority:

3. Class 3. All claims for losses incurred under insurance policies including
third party liability claims and claims of any guarantee association;

4, Class 4. Claims for unearned premiums under nonaccessible insurance
policies, other premiums refunds, and_claims of general creditors
Including claims made by ceding or assessing reinsurers under contracts
of reinsurance;

5. Class 5. Claims of federal, state, or local government other than claims
made under Class 3;

6. Class 6. Claims filed late or any other claims other than those claims
under Class 7 or Class 8;

7. Class, 7. Surplus notes, contribution notes, or_similar obligations, and
premium refunds under assessable insurance policies; and

8. Class 8. Claims of shareholders or othei owners in their capacity as
shareholders or owners.

Section 75. AS 21.78.270. Setoffs and Counterclaims
Page 74. lines 11-29.

This_ section clarifies the requirement that mutual debts or credits between
the impaired or insolvent insurer and any other person be netted out with a
resultant single amount either paid to the insurer or paid by it.
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Section 76,_AS 21,78.271, Recovery of Premiums Owed
Page 75. lines 1-20.

This new section requires that any person, including licensed agents and
brokers, responsible for the paymént of premium to an insurer pay to the
receiver the amount of premiumi due for the entire term of the policy at the
time of the declaration of insolvency. The amounts are to ‘include
commissions. The director may Impose’a monetary penalty of up to $1,000
Bor I(zaclh \f_l0|atI0n of this section"and may also suspend or revoke the agent's or
roker's license.

Section 7ft, AS g1,79,2Z2, Reinsurers,Mability
Pago 75i.lingg.21-2g.

This new subsection pertains to a reinsurer's obligations to the estate of an
insolvent or impaired ‘insurer. Payments under a contract of reinsurance due
an insurer in delinquency may not be reduced as a result of the rehabilitation
or Iggmdatlon proceeding. “Unless the reinsurance contract specifically
provides for payment to a person other than the impaired or insolvent insurer,
a payment to & person other than the impaired or insolvent insurer does not

reduce the reinsurer's obligation to that insurer.

Section 77. AS 21.78.280. Special Claims.
Page 75. line 29 to page 76. line 25.

Currently AS 21.78.280 contains provisions per_tainin_(r] to both contingent and
unliquidated claims, and third party liability claims, This one section has now
been divided into two separate sections with AS 21.78,280 pertaining to
ci)r_mngent and unliquidated claims and AS 21.78.281 pertaining to third party
claims.

AS 21.78.280 provides that a contingent and unliquidated claim will be
allowed to participate in a distribution of an insolvent insurer's estate only if,
either the claim becomes absolute before the last day allowed for the filing of
claims or a surplus of funds remains after all other cldims are paid.

Section 78._AS 21.78.281. Special Provisions for Third-Party Claims.
Page 76. line 26 to page 78. line 14.

New section AS 21.78.281 provides the special guidelines for third party
claims. It Frovldes for either the third party or the insured of the insurer in
liquidation to file a claim against the insolvent insurer's estate. The receiver is
required to make recommendations to the court in regard to the allowance of
a third part?/ claim based on the receiver's  consideration of the probable
outcome of the pending action against the insured. If several third part

claims against one insured are made which exceeds the policy limits, eac
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claim will be proportionately reduced so that the total paid. does not exceed
the policy limits.  No separate third party claim Is allowed if covered by any
guarantee association.

Section 79. AS 71,78.290. Notice to Creditors and Others
Page 78. line 15 to page 79. line 14.

This_section has been repealed and reenacted. to Prowde for a more detailed
outline of how the receiver is to provide notice to potential claimants and
other persons affected by the liguidation of an insolvent insurer. Notice is
required to be made by several different media.

The notice must be given by the receiver_as soon as is possible after the entry
of the order of I|q+u ation and must specify the amount of time allowed for the
flllng[ of claims. The time allowed for the “filing of claims must be at least six
months after the date of the liquidation order is entered.

Section 80. AS 21.78.291. Duties of Agents
Page 79. line 15 to page 80. line "15.

This_new section requires that each appointed, licensed agent of an insurer in
liquidation provide written notice to each policyholder issued coverage
thorough the agent of the liquidation order. This notice must be accomplishéd
within® 15 days from the date the agent receives notice under AS 21.78.290.
The written "notice must inclrde "the name and address of the agent,
identification of the policy affected, and the nature of how the policy is
affected such as termination under AS 21.78.100. The receiver may waive’ the
notice re%uwed by this section if other appropriate notice has been given to

policyholders.

Section 80. AS 21.78.292. Filing of Claims
Page 80. line 16 to page 81. line 20.

This_new section requires that proof of a claim must be filed in the form
required by AS 21.78.170. This section also provides for the ghmdellnes under
which late filed claims may participate in the distribution of the estate of the

insolvent insurer.

Section 80. AS 21.78.293. Receiver's Recommendation to the Court
Page 81. line 21 to page 81. line. 10.

This new section requires the receiver to report to the court the nature of
each claim made to include the name and address of the claimant and amount
of claim recommended. The court may approve, disapprove, or modify the
report on the claims made. Plowever, if the court takes no action on a report
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within 60 days of the date of reporting, the claims will be considered to be
allowed In the amount reported. In n0 event, will a claim under a policy. of
Insurance be allowed In an amount In excess of the applicable policy limits.
This report or rei)orts as accepted by the court provide for the ‘detail of the
fIaITS V\t/hlch will participate in the “orderly distribution of the assets of an
nsolvent insurer.

Section 80. AS 21.78.294, Distribution of Assets
Page 82. lines 11-18.

This new section requires the receiver to accomplish the final distribution of
funds to claimants under the court's supervision. The distribution plan must
recognize the statutory priorities and provide for a reasonable balance of
expedl_enck/ with the protection of unliquidated and undetermined claims
Including third party claims.

Section 80. AS 21.78.295. Unclaimed and Withheld Money
Page 82. line 19 to page 83. line 11.

This new section provides that any unclaimed funds subject to distribution
under a liguidation proceedlnﬁ remaining when the_court 1s going to end the
receivership will inure to the state without going through any further
proceedings.

Section 80. AS 21.78.296. Termination of Proceedings
Page 83. lines 12-20.

This new section, provides for the receiver to apply to the ce ' for discharge
from the rehabilitation or liquidation proceedings when all {'s have beén
performed. The court may grant the discharge and issur other orders it
deems appropriate. It is anficipated that such orders w> nclude an order
dissolving the corporate existence of an insolvent and lig id insurer.

This section allows any other person to apply to the co :any time for an
order discharging a delinquency proceeding. However, he application js
denied, the applicant is required to pay the costs incum y the receiverin
resisting the application.

Section 80. AS 21.78.297. Reopening Liquidation
Page 83. lines 21-27.

For good cause including the discovery of additional assets, the director or any
other person may petition the court to reopen a previously closed liquidation.
If sufficiently justified, the court must reopen the liquidation.
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%ectlont80 ,]9\8 21, 7? .298.  Disposition of Records During and After
ermination ation.
£agc, sl q% 1Q.pagg &4, finest

This new section allows the director to recommend to the court and the court
to order which records of a liquidated insurer should be retained and which

should be destroyed.

OTHER. (Sections 81-89)

Sectlon 81. AS 21,90.900, Definitions for Title
Page 84. lines 5-24.

This section is_amended to provide definitions for the terms "impalired",
"impairment”, “insolvent”, "insolvency” ‘and “"policyholder surplus".” These
terms are used in several chapters of Title 21.

Sectlon 82, Repealer
Page 84. lines 25-2*>

Sections repealed are:

AS 21, 09 080b TIfis rep eaI requwes domestic insurers to maintain the

currentl U|re c%plta an surp us.amounts.
AS 21, 90 0(c). This repea requires domestic insurers to maintain the

currentzy requwe capital and surplus amounts.
020(b). This re%eal deletes the grandfathering necessary for the

1966 major redrafting of this chapter but which now, after 22 years, is not

required.
ASE1 21.21. 270éd9. Moved to definition section AS 21.21.600(6).
AS 21.78.330(1). Definition of "ancillary state" removed.

Section 83. Change of Civil Rule 62 (a)
Page 84. ling 27 to page 85. line 1

Sectlon 84. Chan?e of Civil Rule 65(c)
Page 85. |

Section 85. Change of Civil Rule 41
Page 85. lines 7-11.
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Section 86. _Change of Civil Rule 19
Page..85 ﬁngs 12-14

Section 87. JEffectlve date for Section 18 fshould read 20)
Page B5. lines 15-17.

This section delays the effective. application of the changes affecting
reinsurance credit allowed a domestic ceding insurer.

Section 88. Effective date for certain applications of Section 43
Page 85. lines 18-24.

This section deals with the application of Section 43 dealing with the "pooled
investments" list.

Section 89, Effective date of Act
.age.8(53|ne 9,

The Act takes effect immediately.
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3TEVE COWPER

GOVERNOR

S tate 0r A las ica
OFFICE OF THE COVERMQR

JUNEADO
March 10, 1989

The Honorable Tim Kelly

President of the Senate

Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, | am transmitting a bill relating to insurer
solvency. This bill makes numerous changes in the Alaska
insurance code (AS 21) designed to strengthen the ability
of the State of Alaska to protect W@me insurance consumer
from insolvent or impaired insurance companies.

The 1insurance industry 1is the only financial industry that
is primarily regulated by the states and not the federal
government. -1f Alaska®s public 1is to be protected, this
very large responsibility must be carried out by the
state®"s 1insurance regulator, the division of 1insurance in
the Department of Commerce and Economic Development (DCED).
At present, Alaska operates under an insurance code adopted
in 1966, with few major changes since that time. Two
successive audits have reported that in previous years the
division of insurance has failed to adequately examine
insurance companies licensed to do business in Alaska. In
September 1988, the commissioner of DCED reported to me
ti.dt the industry has exceeded the statutory ability of the
state to regulate it. This bill will be a substantial step

inremedying this situation by wup-dating our insurance
code. Most of the proposals are based on model legislation
adopted by the National Association of Insurance

Commissioners.
The bill addresses six main points.

1. The bill strengthens the capital and surplus
required of insurers who do business in Alaska so
that insolvency, or the inability to pay clainms,
will be avoided. Also, capital and surplus
requirements at present apply differently to
domestic and out-of-state insurers. Domestic
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insurers have had to increase their requirements
while out-of-state firms doing business here have
not. This legislation would require out-of-state
or alien 1insurers to maintain the same capital
and surplus as domestic insurers.

2. The federal Tax Reform Act of 1986 has an impact
on the insurance industry. Because that Act
requires that claims and loss reserves be dis—
counted to present value, * e companies have
been wusing arrangements ter . "reinsurance” to
put their statutory financial reporting on the
same basis as their federal 1income tax reporting.
Adequate reinsurance by 1insurance companies 1is
important to the security of Alaskan policy—
holders. This proposal provides for a clear,
workable definition of "reinsurance"” and
strengthens the ability of the division of
insurance to determine whether adequate rein—
surance or some other financial arrangement
exists.

3. The bill modernizes Alaska®s requirements on
investments that may be made by insurance com—
panies so that the state can be assured that a
company®s capital will not be lost in weak or
fraudulent investments.

4. These additional requirements to ensure the
financial stability of 1insurance companies will
be effective only 1if the division of 1insurance
has the regulatory tools to examine the affairs
of these companies. This bill strengthens
company reporting requirements so that the
division will be alerted to potential problems.
It also provides clear authority for companies to
pay directly examiners hired by the state, and to
compensate the state for 1its examination costs.
This will make 1t possible to examine more
companies more often.

5. The bill extends immunity for civil liability to
division of insurance personnel, including the
director, for carrying out their duties, so that
they will not be deterred by the possibility of
such suits. It also provides immunity for
persons who provide information to the division,
such as 1insurance regulators in other states. A
number of state regulators have been sued over
the exchange of information with other states.
The bill ensures an exchange of needed 1infor—
mation between the states.
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The

Recent experience with insurance insolvencies in

Alaska has demonstrated the 1inadequacies of our

delinquency proceeding statutes. For example, at

present our statutes do not provide for clear

priorities among claims made on a company sub-—
jected to a delinquency proceeding. The bill

proposes a new statute for such proceedings,

based on a National Association of Insurance Com—
missioners model.

division of 1insurance will provide a more detailed

description of this proposal- "0 protect Alaskans from
insurance company insolvency
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