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LEGISLATIVE AFFAIRS AGENCY

PO U C H Y  S T A K  C A P I IO l 
JU N IA U . A lA S K A  9981 I 

90/ -165 3B00

M E M O R A N D U M March 2, 1989

SUBJECT:

TO:

FROM:

Liens for Utility Services 
(Work Order No. 16-0949)

Senator A1 Adams

Tamara Brandt Cook 
Director ^ P
Division of Legal Services

You have asked whether a municipality has the power to im­
pose a lien on real property to secure payment for utility 
services provided by a utility owned by the municipality., A 
municipality probably does have that power under its general 
authority to exercise by ordinance any power not prohibited 
by law. (See AS 29.35.200 - 29.35.220) However, it does 
not have specific authority to establish liens for these 
purposes as is granted under AS 29.45.300 for property tax­
es, AS 29.45.650(e) for sales and use taxes, and AS 29.46.- 
080(c) for special assessments.

The enclosed draft would provide specific authority for a 
municipality to provide for liens for these utility services 
by ordinance. In addition, the enforcement provision now in 
place for foreclosure of property tax liens is made applica­
ble to utility liens under this draft.

TBC:gc:kb
WKG7/083

Enclosure
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MAR 22 '8 9  13:18 NOME JNT. UTILITY (90?) 443-3028

NOME JO IN T  UT IL ITY  SYSTEM_________________________________________
Box 70
N o m e , Alaska 99762 

(907) 443-8288 

T elefax (807) 443-3028

March 25, 1959

Senator A1 Adams 
Alaska State Legislature 
Juneau, Alaska 
FAX A65-3700

Dear Senator Adams:

Please find attached a copy of Nome Joint Utility System 
Resolution 59-09, A Resolution Supporting Senate Bill No. 207, 
"An Act Relating to Liens on Real Property to Secure Payment for 
Services Provided by a Utility Owned by a Municipality."

Resolution 59-09 was passed by the Nome Joint Utility Board •'v. 
March 21, 1989, to establish a record of the Board's support
Senate Bill No. 507.

Thank you for your time.

Sincerely,

Joe Murphy, General Manager 
NOME JOINT UTILITY SYSTEM

JM/mt



NO M E J OI N T UTILI TY  S Y S T E M  

R E S O L U T I O N  89-09

A R E S O L U T I O N  S U P P O R T I N G  SENATE BILL NO. 507,
AN A C T  R E L A T I N G  TO L I E N S  ON REA L PRO PE RT Y TO S E C U R E  PAYMENT 
FOR S E R V I C E S  P R O V I D E D  BY A U T I L I T Y  OWNED BY A M U N I C I P A L I T Y

WHEREAS,

WHEREAS,

W H E R E A S ,

there is a Senate Bill No, 507 in the Legislature of the 
State of Alaska Sixteenth Legislature - First Session, and

this Bill is "An Act relating to liens of real property to 
secure payment for services provided by a utility owned by a 
municipality.", and

the Nome Joint Utility Board would 
being in support of this Bill,

like to go on record as

NOW THEREFORE BE IT RESOLVED that 
sitting in Regular Session on March 2.1, 
207, An Act Relating to Liens on Real 
Services Provided by a Utility Owned by

the Nome Joint Utility Board, 
19S9, supports Senate Bill No. 
Property to Secure Payment for 
a Municipality.

SIGNED THIS 2 1  DAY OF M & R L t L 1989 AT NOME, ALASKA.

A T T C C T
h

9 f  u/y/ //
Gar-y Eufeher, Secretary 
NOME i.QlNT UTILITY SYSTEM

/  j*

Stan Sobocienski, Chairman 
NOME JOINT UTILITY BOARD



O lf i i a  o f th a  C ity  Clark 
832-5441 

l o c o r p o r o le d  N o v a m b a r  17, 19

City of Nenana
State of A laska

Fe b ru ary  14, 1989

S e n a to r  John  B. Caghill 
Alaska S ta te  L eg is la tu re  
Pouch V [M S  3100)  
Ju n e a u , AK 99811

B ea r  S e n a to r  Caghill, *■«. '-h L -h iu
^  :V - *  v* -  5-; •'* $  n  %

The City h a s  In tro d u c e d  'ari o rd in a n c e  vvhich c r e a t e s  a  l ien  
a g a in s t  r e a l  p ro r^ .rty  i f  th e  c h a rg e s  f o r  w a t e r  an d  s e w e r  
s e rv ic e s  p rav ideu  to  th e  p ro p e r ty  a r e  n o t  p a id .

.’'•‘2- ^
The S ta te  'su p rem e c o u r t  h a s  n e v e r  d e c id e d  w h e th e r  a  h o m e  
ru le  m u n ic ip a lity , s u c h  a s  N enana, h a s  th e  a u th o r i ty  to  c r e a te  
l ie n s  w i th o u t  s ta tu to r y  a u th o rity . T h e re  is  no provis ion  in  
Alaska la w  w h ic h  s p e c if ic a l ly  p ro h ib its  N en an a  f r o m  c r e a t in g  
th e s e  l ien s , and u n d e r  th e  s t a t e  c o n s t i tu t io n  a  h o m e  ru le  
m u n ic ip a li ty  c a n  do anyth ing  w h ich  is  n o t  p ro h ib ite d  by law .

The le g is la tu r e  cou ld  easily  re so lve  th e  q u e s t io n  a s  to  th e  
City’s  a u th o r i ty  by s im ply  m aking a  s m a ll  c h a n g e  in T it le  29 -  
s p e c if ic a l ly 29.35 .0 7 0 . To th is  en d  I w o u ld  s u g g e s t  th e  
fo l lo w in g  a d d it io n  to  S e c tio n  2 9 .3 5 .0 7 0 .  Public  U til i t ies :
I ad d it io n s  un derlined , d e le t io n s  b ra c k e te d  ]

Sec. 2 9 .3 5 .0 7 0 .  Public  U t i l i t ie s . ( a )  The assem b ly  
a c t in g  f o r  th e  a r e a  o u ts id e  a ll c i t ie s  in th e  
borough  and th e  coun cil c c t in g  f o r  th e  a r e a  in a  
c ity  m ay re g u la te ,  fix , e s ta b lis h ,  a n d  c h a n g e  th e  
r a te s  a n d  c h a rg e s  im p o se d  f o r  a  u t i l i ty  s e n /ic e  
pro v id ed  to  th e  m u n ic ip a li ty  o r  i t s  in h a b ita n ts  by a  
u t i l i ty  t h a t  is  n o t  s u b je c t  to  re g u la t io n  u n d e r
42.05 u n le s s  t h a t  u t i l i ty  is  e x e m p te d  f r o m  
re g u la t io n  u n d e r  AS 42.05.711 [ a )  o r  ( d l - ) k ) .

)b ]  A m u n ic ip a li ty  m ay prov ide  f o r  a  
re a s o n a b le  d e p o s it  f o r  m e te r s  an d  s e rv ic e  to  be  
given i f  in t e r e s t  is  p a id  on th e  d e p o s it .

( c ) Unless th e  u t i l ity  Is  ow ned  by th e
m u n ic ip a li ty ,  a ll r a te s ,  c h a rg e s , an d  re g u la t io n s  
e s ta b l is h e d  u n d er  th is  s e c t io n  sh a ll b e  e s ta b lis h e d

I  \



S e n a to r  Jo h n B. Coghill, 2 /1UJ89, Page 2

by o rd in a n c e  and  s h a ll  be re a s o n a b le  an d  p e r m it  a  
f a i r  r e tu r n  on in v e s te d  c a p i ta l .

Id ]  A m u n ic ip a li ty  m ay provide f o r  th e  
c re a t io n ,  re co rd in g , n o tic e , an d  fo re c lo s u r e  o f  a  
l ien  on re a l  p ro p e rty  to  s e c u re  th e  p a y m e n t o f  
c h a rg e s  f o r  w a te r ,  s e w e r, e le c t r ic ,  an d  o th e r  
u t i l i t ie s  prov ided  to  th e  p ro p e rty  uy th e  
m u n ic ip a li ty ,  and  th e  in te r e s t ,  p e n a lt ie s ,  and  
a d m in is tra t io n  c o s ts  in th e  e v e n t  o f  de linquency.
W hen  re c o rd e d  th e  u t i l i ty  l ien  h a s  p r io r ity  over a ll 
o th e r  l ien s  e x c e p t /7 / liens  f o r  p ro p e r ty  ta x es  and  
s p e c ia l  a s s e s s m e n ts ; [ 2 1 l ien s  t h a t  w e r e 
p e r fe c t e d  b e fo re  th e  re c o rd in g  o f  th e  u t i l i ty  lien  
f o r  c m o u n ts  a c tu a lly  advanced  b e fo re  th e  re c o rd in g  
o f  th e  u t i l i ty  l ie n ; / 3 1 m e c h a n ic 's  and  
m a te r ia lm a n 's  lien s  f o r  w h ich  c la im s  o f  lien u n d e r  
AS 3 4 -.3 5 .0 7 0  o r  n o t ic e s  o f  r ig h t  o f  l ien  u n d er  AS 
34.35.060 have b e en  re c o rd e d  b e fo r e  th e  re co rd in g  
o f  th e  u t i l i ty  lien; an d /4/ s a le s  and u s e  tax lien s  
c r e a te d  u n d e r 4S 29.45.650 ( e l .

[ [ d ]J [ e ]  Th is  s e c t io n  a p p l ie s  to  hom e ru le  
a n d  g e n e ra l  la w  m u n ic ip a l i t ie s .

S u b s e c t io n  [d ]  w h ic h  is  ad d e d  above is  c o p ied  v e rb a t im  f r o m  
th e  la n g u a g e  e n a c te d  by th e  le g is la tu re  la s t  se ss io n  to  
e s ta b l is h  th e  p r io r i ty  o f  l ie n s  f o r  d e l in q u e n t  s a le s  an d  u s e  
ta x e s . Th e  s t a tu t e  w h ich  w a s  c o p ied  is  AS 29.45.650/e/.

P le a s e  c a l l  shou ld  you have any q u e s t io n s , b u t  b a s ica lly  a ll we  
a re  try in g  to  do h e re  is  m ake  everyone re s p o n s ib le  f o r  th e i r  
own b ills . T h ere  a re  a lw ays som e u t i l i ty  c u s to m e rs  who d o n ’t  
f e e l  o b l ig a te d  to  pay, an d  th is  e f f o r t  w o u ld  h e lp  in c o l le c t in g  
p a s t  du e  a c c o u n ts .

Sincerely ,

S teve Bai a b r id g e  
City A d m in is tra to r

cc Representative Richard Shultz



§ 29.35.070 M u n i c i p a l  G o v e r n m e n t § 29.35.210

Chapter 35. M unicipal Pow ers and Duties.
Article

1. Genernl Powers 29.35.070)
3. Additional Powers ($ 29.35.210)
8. Hazardous Chemicals, M aterials, and W astes (§§ 29.35.500, 29.35.520, 29.35.530, 

29.35.560, 29.35.590)

A rticle 1. G eneral Pow ers.

Section
70. Public utilities

Sec. 29.35.070. Public utilities, (a) The assembly acting lor the 
area outside all cities in the borough and the council acting for the 
area in a city may regulate, fix, establish, and change the rates and 
charges imposed for a utility service provided to the municipality or 
its inhabitants by a utility that is not subject to regulation under AS
42.05 unless that utility is exempted from regulation under AS 
42.05.711(a) or (d) — (k).

(b) A municipality may provide for a reasonable deposit for meters 
and service to be given if interest is paid on the deposit.

(c) Unless the utility is owned by the municipality, all rates, 
charges, and regulations established under this section shall be estab­
lished by ordinance and shall be reasonable and permit a fair return 
on invested capital.

(d) This section applies to home -ule and general law municipali­
ties. (§ 10 ch 74 SLA 1985)

E d ito r’s no tes. — This section is set 
out to correct an  error in enactm ent.

Article 3. A dditional Pow ers.

Section
210. Second class borough powers

Sec. 29.35.210. Second class borough powers, (a) A second 
class borough may by ordinance exercise the following powers on a 
nonareawide basis:

(1) provide transportation systems:
(2) regulate the offering for sale, exposure for sale, sale, use, or 

explosion of fireworks;
(3) license, impound, and dispose of animals;
(4) provide garbage, solid waste, and septic waste collection and 

disposal;
(5) provide air pollution control in accordance with AS 46.03.140 — 

46.03.230;
(6) provide w a te r  pol lui ion control;

103


