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629:2 Criminal Solicitation.

Annotations

w. Construction with other laws

Under this section, if one solicits another to
commit murder and the one solicited does not
kill, then the one who solicited is guilty of
criminal solicitation. State v. Kilgus 1198(5)
12S NH 577. 519 A2d 231.

If one solicits another to commit murder
and the one solicited does kill the one
solicited is guilty of capital murder under
RSA (530: 1. State v. Kilgus (1986* 128 NH
577. 519 A2d 231.

629:3 Conspiracy.

Annotations

2. Particular offenses

A conviction for conspiracy to commit mur-
der was proper where the evidence, when
read in the light most favorable to the state,
was sufficient for a rational trier of fact to
conclude beyond a reasonable doubt that the
defendant and another entered into a con-
spiracy to kill, and that three overt acts were
carried out in furtherance of the conspiracy.

CRIMINAL CODR

Solicitation of another to commit murder
may constitute an attempt to commit murder
within RSA 629:1 when the defendant has
completed all the necessary preliminary
steps for the hired murder to take place,
btate v. Kilgus (1986) 128 N'H 577. 519 A2d

1. Cited

Cited in In re Tinkham. 59 B.R. 209
(Bkricy D.N.H. 1980); State v. Kaplan (198(5)
128 NH u62. 517 A2d 11G2.

State v. Kilgus 119S6) 128 NH 577. 519 A2d
231.

3. Cited

Cited in State v. Labonville (1985) 12(5 NH
451, 492 A2d 1376: State v. Mayo (1985) 127
NH ti7, 497 A2d S53; State v. Dennehv 11985)
127 NH 425. 503 A2d 769; In re Tinkham. 59
B.R. 209 (Bkrtcv. D.N.H. 1986): State v.
Riccio (1988) 130 NF 376. 540 A2d 1239.
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HOMICIDE

Library References

ALR

Corporation's criminal
cide. 45 ALR4th 1021.

Homicide by causing victim's brain-dead
condition. 42 ALRA4tii 742,

Homicide: physician's withdrawal of life
supports from comatose patient. 47 ALRA4th
18.

liability for homi-

630:1 Capital Murder.

Homicide: sufficiency of evidence of moth-
er’s neglect of infant born alive, in minutes
or hours immediately following unattended
birth, to establish culpable homicide. 40
ALR4th 124,

I. A person is guilty of capital murder if he knowing], causes the death

of:

[No changes in subparagraphs (a) and (b).]

() Another by criminally soliciting a person to cause said death or
after having been criminally solicited by another for his personal
pecuniary gain: [Amended 19SS, 69:1. eff. April 11. 1988.]

(d) Another after being sentenced to life imprisonment without parole.
[Added 19S8. 69:1, eff. April 11. 1988]

Il. As used in this section, a “law enforcement officer” is a sheriff or
deputy sheriff of any county, a state police officer, a constable or police
officer of any city or town, an official o> employee of any prison, jail or
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corrections institution, a probation-parole officer, or a conservation officer.
[Amended 19SS. 69:2. eff. April 11. 19SS]

[No changes in paragraphs 111-V.]

Amendments—1988. Paragraph I: Made
a minor stylistic change at the end of subpar.
(c> and added subpar. id).

Paragraph II: Inserted "i probation-parole
officer” prec.ding “or a conservation officer”
at the end of the paragraph.

A nnotations

la. Elements

In order to support a conviction under
paragraph 1 of this section, it must be shown
that the accused acted purposely to cause the
death of another: there must be not only an
intention to kill, but also a deliberate and
premeditated design to kill. Elbert v. Cun-
ningham. 616 F. Supp. 433 (D.N.H. 1985).

Where the evidence in a prosecution for
attempted first degree murder indicated that
the victim, after perceiving her attacker and
being threatened, ran several steps before
she was shot in the head from behind, there
was sufficient evidence that the defendant
had time for reflection and consideration and

630:1-a First Degree Murder.

deliberately attempted to inflict a lethal
wound on the victim to warrant submission
of the charge to a jury for consideration,
Elbert v. Cunningham. 616 F. Suop. 433
(D.N.H. 1985).

Ib. Construction

If one solicits another to commit murder
and the one solicited does kill, then the one
who solicited is guilty of capital murder
under this section. State v. Kilgus (1986) 128
NH 577, 519 A2d 231.

If one solicits another to commit murder
and the one solicited does not kill, then the
one who solicited is guilty of criminal solic-
itation under RSA 629.2. State v. Kilgus
(19S6) 128 NH 577. 519 A2d 231.

Solicitation of another to commit murder
may constitute an attempt to commit murder
under RSA 629:1 when the defendant has
completed all the necessary preliminary
steps for the hired murder to take place.
State v. Kilgus (1986) 125 NH 577. 519 A2d
231.

I. A person is guilty of murder in the first degree if he:
[No change in subparagraph (a).]
(b) Knowingly causes the death of

(1) Another before, after, while engaged in the commission of. or

while attempting to commit aggravated felonious sexual assault as

defined

in RSA 682-A:2 or felonious sexual assault as defined in RSA

632-A: 3; [Amended 198(5. 132:3. eff. Jan. 1 1987.]
[No changes in subparagraphs (2)-(4).]
[No changes in paragraphs Il and I1Il.]

Amendments—1986. Paragraph 1(b)(1):
Amended generally.

Annotations

2. Elements

The elements of premeditation and deliber-
ation necessary to prove first degree murder
require that there be not only intention to
kill, Inn also a deliberate and premeditated
design to kill: such design must precede the
killing by some appreciable space of time,
but the time need not be long. State v. Place
119851 126 NH 613 195 A2d 1293: State v.
Shackford U986i 127 NH 695. 516 A2d 315.

Wiliiie ihe object of tiie requirement of pre-
meditation and deliberation, in a first degree
murder charge, is to rule out action on

sudden impulse, no particular period of
premeditation and deliberation is required.
State v. Shackford tl1986i 127 NH 695. 506
A2d 315.

Whether the deliberate and premeditated
design to Kill necessary for a charge of first
degree murder was formed must be deter-
mined from till the circumstances of the case.
State v Place (19851 126 NH 613. 195 A2d
1293: State v. Shackford (1986) 127 NH 695.
506 A2d 315.

la. Evidence
Circumstantial evidence which may be
weighed by the jury, in its determination
whether there was sufficient premeditation
and deliberation to support a charge of first
degree murder, includes the character of the
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7. Evidence 8. Cited

RSA 265:87, listing prerequisites neces- Cited in State v. Place (1986) 128 NH 75.
sary to admit blood alcohol content tests into 513 A2d 321; State v. Dominguez (1936) 128
evidence, applies to an individual arrested NH 288. 512 A2d 1112; State v.Leseard
for negligent homicide. State v. Dery (1985) (1986) 128 NH 495 517 A2d 1158.
126 NH 747, 496 A2d 357.

630:4 Causing or Aiding Suicide.

Library References

ALR

Criminal liability for death of another as
result of accused’s attempt to Kkill self or
assist another’s suicide. 40 ALR4th 702.

630:5 Procedure in Capital Murder.

[No changes in paragraphs I-VIIl.]

IX. Where penalty of death is imposed the sentenceshall be that the
defendant be imprisoned in the stateprison atConcord until the day
appointed for his execution, which shall not be within one year from the
day sentence is passed. The punishment of death shall be inflicted by
continuous, intravenous administration of a lethal quantity of an
ultrashort-acting barbiturate in combination with a chemical paralytic
agent until death is pronounced by a licensed physician according to
accepted standards of medical practice. [Amended 19S6, 82:1, eff. Jan. 1,
1987.]

X. The commissioner of the department of corrections or his designee
shall determine the substance or substances to be used and the procedures
to be used in any execution: provided, however, that, if for any reason the
commissioner finds it to be impractical to carry out the punishment of
death by administration of the required lethal substance or substances, the
sentence of death may be carried out by hanging under the provisions of
law for the death penalty by hanging in effect December 31, 1986. [Added
1986, 82:1, eff. Jan. 1 1987.]

XI. An execution carried out by lethal injection shall be performed by
a person selected by the commissioner of the department of corrections and
trained to administer the injection. The person administering the injection
need not be a physician, registered nurse, or licensed practical nurse
licensed or registered under the laws of this or any other state. [Added
1986. 82:1, eff. Jan. 1 1987.)

XI1l. The infliction of the punishment of death by administration of the
required lethal substance or substances in the manner required by this sec-
tion shall not be construed to be the practice of medicine, and any pharma-
cist or pharmaceutical supplier is authoi ized to dispense drugs to the com-
missioner of corrections or his designee, without prescription, for carrying
out the provisions of this section, notwithstanding any other provision of
iaw. [Added 1986, 82:1, eff. Jan. 1, 1987.]

XIIl. The governor and council or their designee shall determine the
time of performing such execution and shall be responsible for providing
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facilities for the implementation thereof. In no event shall a sentence of
death be carried out upon a pregnant woman or a person for an offense
committed while a minor. [Added 1986. 82:1. eff. Jan. 1, 1987.]

Amendments—198(5. Paragraph IX: De-
leted "and he shall then be hanged by the
neck until he is dead" following “sentence is
passed” at the end of the first sentence,
rewrote the second sentence and deleted the
third sentence.

Paragraph X: Added.

Paragraph XI: Added.

Paragraph XII: Added.

Paragraph XIIl: Added.

Applicability of 1986 amendment. 1986
S2:2. eff. Jan. 1. 1987. provided: “This act
shall apply to all executions carried out on or

after January 1. 1987. irrespective of the date
sentence was imposed.”

Manner nf imposition of death sentence
in event of decision holding 1980 amend-
ment unconstitutional. 198(1. 82:3. eff. Jan.
1. 1987. provided: “If the execution of the
death sentence as provided in RSA 1580:5, I1X
as amended by this act is held unconsliiution-
cl. then the sentence of death shall be carried
out b. hanging, under the provisions of law
for the death penalty by hanging in effect on
December 81, 198(5.”

CHAPTER 631

ASSAULT AND RELATED OFFENSES

631:1 First Degree Assault.

Annotations

‘4 Construction with other laws

Imposition of consecutive sentences for
first degree assault and 'he felonious use of
a firearm violated constitutional guarantee
against double jeopardy, because the under-
lying crime of knowing assault was itself
enhanced by th? use of a deadly weapon, and
the perpetrator could therefore not be
properly sentenced a second time for the
felonious use of the firearm. State v. Houten-
brink (1988) 130 NH — . 539 A2d 714.

631:2 Second Degree Assault.

Annotations

Ja Constitutionality

In the context of this section, the phrase
"under circumstances manifesting an ex-
treme indifference to the value of human life"
in paragraph 1lIl of the section is not
unconstitutionally vague. State v. Saucier
(1986) 128 NH 291. 512 A2d 1120.

2a. Circumstances manifesting extreme
indifference

Second degree assault committed in viola-
tion of paragraph 11l of this section requires
proof that the circumstances of the crime
manifest extreme indifference: neither para-
graph Il nor common sense limits the rele-
vant circumstances to the injuries them-
selves. State v. Bailey (1985) 127 NH 41(5. 503
A2d 762.

To prove second degree assault committed
in violation of paragraph IIl of this section,

2. Cited

Cited in State v. Shackford (1986) 127 NH
695. 5U6 A2d 315: State v. Wood (198(5) 128
NH 739, 519 A2d 277: State v. Meanev (1987)
129 NH 448. 529 Add 384: State v. Boaupre
(1987) 129 NH 486. 529 A2d 944; State v.
Dsliner '19»7i 130 NH 89. 534 A?d 396: State
v. (luglieimo (1987) 130 NH 240. — A2d

the injury or series of injuries need not them
selves threaten life. State v. Bailey (1985) 127
NH 416. 503 A2d 762.

Under paragraph 111 of this section, an
attacker acts with extreme indifference to
the value of human life when he inflicts any
degree of bodily harm on a victim and when
the circumstances of the attack demonstrate
a blatant disregard for the risk to the
victim’s life. State v. Saucier 11986) 128 NH
291. 512 A2d 1120.

In order to support a finding that the de-
fendant acted with extreme indifference to
the value of human life, as provided in
paragraph 11l of this section, it is not neces-
sary that the particular assaults or injuries
charged themselves be life threatening, but
instead that the circumstances of the crime
manifest extreme indifference. State v.
Saucier (1986) 128 NH 291. 512 A2d 1120.

For purposes of paragraph 111 of this

10



CHAPTER

HOMICIDE
630:1 Capilal Murder. 630:3 Negligent Homicide.
630:1-a First Degree Murder. 630:-) Causing or Aiding Suicide.
630:1-b Second Degree Murder. 630:5 Procedure in Capital Murder.
630:6 Place: Witnesses.

630:2 Manslaughter.

Cross References

Limitation of prosecutions, see RSA 625:8.

Shooting human beings while hunting, see RSA 207:37.

Library References

ALR

Admissibility, as res gestae, of accusatory
utterances made by homicide victim before
the act. 74 ALR3d 063.

Admissibility of testimony of coroner or
mortician as to cause of death in homicide
prosecution. 71 ALR3d 7.265.

Corporations criminal liability for homi-
eide. 83 ALR2d 1117.

Crirr.ial liability fcr death resulting from
unlawful furnishing intoxicating liquor or
drugs to another. 32 ALR3d 589.

Degree of homicide as affected by accused’
religious or occult belief in harmlessness of
ceremonial ritualistic acts directlycausing
fatal injury. 78 ALR3d 1732.

Homicide as affected by lapse of time
between injury and death. 60 ALRSd 1323.

6301 Capital Murder.

Homicide by fright or shock. -17 ALR2d
1072..

Necessity and effect, in homicide prosecu-
tion. of expert medical testimony as to cause of
death. 65 ALR3d 283.

Peaee officer's liability for death or personal
injuries caused by intentional force in arrest-
ing misdemeanant. 83 ALR3d 238.

Right of peaee officer to use deadly force in
attempting to arrest fleeing felon. 83ALRSa
174.

Spouse’s confession of adultery as affecting
degree of homicide involved in Killing spouse
or his or her paramour. 93 ALR3d 925.

Validity and construction of statute defining
homicide by conduct manifesting "depraved
indifference.”25 ALR4th 311.

I. A person is guilty of capital murder if he knowingly causes the death of:
(@) A law enforcement officer acting in the line of duty:
(b) Another before, after, while engaged in the commission of, or while
attempting to commit kidnapping as that offense is defined in RSA 633:1:
(c) Another by criminally soliciting a person to cause said death or after
having been criminally solicited by another for his personal pecuniary gain.
Il. As used in this section, a "law enforcement officer” is a sheriff or dep-
uty sheriff of any county, a state police officer, a constable or police officer of
any city or town, an official or employee of any prison, jail or corrections

institution, or a conservation officer.

I11. A person convicted of a capital murder may be punished by death.
IV. As used in this section and RSA 630:1-a. 1-b, 2, 3 and 4, the meaning

of "another" does not include a foetus.

V. In no event shall any person under the age of 17 years be culpable of a

capita) murder.

History

Source. 1971, 518:1. 1974, 34:1. 1977.
440: 1, eff. Sept. 3. 1977: 588:41, eff. Sept. 16.
1977.

Amendments—1977. Paragraph 1JI: Chap-
ter 440 substituted “may" for "shall" following
“murder".

38
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Paragraph IV: Chapter 588 inserted "and" —1974. Amended section generally
preceding "4" and deleted "and 5" thereafter.

Cross References

Appointment of counsel for indigent charged with capital offense, see RSA 604-A: 2.
Charging manner of death, see RSA 601:6.

Jury trial in capital cases, see New Hampshire Constitution. Part i. Article 16,
Procedure in capital murder, see RSA 630:5.

Rights of persons indicted in capital cases, see RSA 604:1

Sentence for attempted murder, see RSA 651:2, Il-e.

Victims permitted to speak before sentencing, see RSA 651:4-a.

Annotations

1. Constitutionality 2. Cited
This section is not unconstitutional as a bill Cited in State v. Lordan (1976) 116 NH 479.
of attainder, since it does not provide for a 363 A2d 201: State v. Stewart (1976) 116 NH
legislative, rather than a judicial, determina- 5?0, 364 A2d 621: State v. Darcy (1981) 121
tion of guilt. State v. McPhail (1976) 116 NH NH 220, 427 A2d 516; Pugliese v. Perrin, 567
140. 362 A2d 199. F. Supp. 1337 (D.N.H. 1983), affirmed. 731
F.2d 85 (1st Cir. 1984).

Library References

New Hampshire Practice CJS
2 N.H.P. Criminal Practice & Procedure Homicide 88 29 et seq.. 433 et seq.

§ 857. ALR

West Key Number Whnat constitutes termination of felony for
Homicide ®=21, 351. purpose of felony-murder rule. 58 ALR3d 851.

63014 First Degree Murder.

I. Aperson is guilty of murder in the first degree if he:

(@ Purposely causes the death of another; or
Ib I Knowingly causes the death of:

(1) Another before, after, while engaged in the commission of. or
while attempting to commit rape as defined in RSA 632:1 or deviate sex-
ual relations as defined in RSA 632:2, I:

(2) Another before, after, wh'le engaged in the commission of. or
while attempting to commit robbery or burglary while armed with a
deadly weapon, the death being caused by the use of such weapon:

(3) Another in perpetrating or attempting to perpetrate arson as
defined in RSA 634:1. 111, or Il

(4) The president or president-elect or vice-president or vice-president-
elect of the United States, the governor or governor-elect of New Hamp-
shire or any state or any member or member-elect of the congress of the
United States, or any candidate for such office after such candidate has
been nominated at his party's primary, when such killing is motivated by
knowledge of the foregoing capacity of the victim.

H. For the purpose of RSA 630:1-a, 1(a). “purposely” shall mean that the
actor's conscious object is the death of another, and that his act or acts In
furtherance of that object were deliberate and premeditated.



630:1-a

1. A
tenced to iife imprisonment

person convicted

CRIMINAL com-:

of amurder in the first degree shall be sen-
and shallnut be eligible for parole at any time.

History

Source. 1974, 24:2. eff. April 15, 1974

References in text. RSA 632:1 and 632:2.
I.  referred to in subpar. Itb><1;. were repealed

by 1975,302:2. See now RSA 632-A.

Cross References

Charging manner of death, see RSA 601:6.

Rights of persons indicted for first degree murder, see RSA 604:1.
Sentence for attempted murder, see RSA 651:2,11-e.
Victims permitted to speak before sentencing, see RSA 651:4-a.

ANNOTATIONS

Cited. 7
Constitutionality. 1
Elements. 2
Indictment. 4

1. Constitutionality

Paragraph IIl of this section does not con-
stitute cruel and unusual punishment, either
on grounds that the sentence is dispropor-
tions! or on grounds that the sentence does not
comport with basic notions of human dignity.
State v. Farrow (1978) 118 NH 296. 386 A2d

808.

2. Elements

As elements of first-degree murder under
paragraph Il of this section, premeditation
and deliberation require proof beyond a rea-
sonable doubt of some reflection and consider-
ation upon the choice to Kkill or not to kill, and
the formation of a definite purpose to kill, and
while the object of the requirement is to rule
out action on sudden impulse, no particular
period of premeditation and deliberation is
required. Slate v. Elbert 11984) 125 NH 1. 4s0
A2d 854.

3. Lesser included offenses

Manslaughter is a lesser included offense of
murder and indictment for murder contains
all allegations essential to charge manslaugh-
ter, so that one indicted for murder may be
convicted of manslaughter. Nichols v. Vitek
(19741114 NH 453. 321 A2d 570.

4. Indictment

The word "purposely” as defined in para-
graph Il of this section satisfies the common
law malice aforethought requirement in a
first-degree murder indictment. State v. Glid-
don (1983) 123 NH 126. 459 A2d 1136.

Supreme court would quash attempted mur-
der indictment where, by reading the indict-
ment. defendant could not know whether he
was indicted for attempting to purposely
cause the death of another or for attempting

Lesser included offenses, 3
Parole. 6
Sentence. 5

to knowingly cause the death of another after
having been engaged in the commission of
rape. State v. Bussiere 11978) 118 NH 659. 392
A2d 151.

5. Sentence

Permanent isolation from the community of
persons convicted of first-degree murder, pre-
scribed by jiaragraph Il of this section, hears
a rational relationship to the need to protect
society against murderers. State v. Farrow
(1978) 118 NH 296. 386 A2d 808.

6. Parole

Seeking to avert any miscarriage nf justice
that occurs when parole authorities release
dangerous felons by restricting pov.er tn re-
lease persons convicted of first-degree murder
lo governor through his pardoning power
furthers state's goal of protecting society
against murderers. State v. Farrow 11978) 118
NH 296. 3S6 A2d 808.

7. Cited

Cited in State v. Williams (1975) 115 NH
437, 343 A2d 29: Slate v. |Mordan 11976i lit!
NH 479. 363 A2d 201: State v. Breest i!976i
116 NH 734. 367 A2d 1320; State v. LaRoche
119771 117 NH 127. 370 A2d 631: State v.
Smith (1979) 119 NH 674. 4'ilj A2d 135: State
v. Baker (1980) 120 NH 773. 424 A2d 171:
State v. Darcy 1198H 121 NH 220, 427 A2d
516: In re Vernon E. (1981) 121 NH 836. 435
A2d 833; Roy v. Perrin )1982) 122 NH 88. 44 1
A2d 1151: State v. Lister i1982i 122 NH 603.
448 A2d 395: Slate v. Comtois (1982) 122 NH
1173. 453 A2d 1324: State v. Sadvari (1983;
123 NH 410. 462 A2d 102: State v. Hamel
(1983) 123 NH 670. 466 A2d 555: State v. Les-
sard (1983) 123 NH 788. 465 A2d 516,
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ing of statutes penaliiing negligent horoieido
by operation of a motoi vehicle. 20 ALR3ci 173.

6304 Causing or Aiding Suicide.

1. A person is guilty of causing or aiding suicide if he purposely aids or
solicits another to commit suicide.

Il. Causing or aiding suicide is a class B felony if the actor’s conduct
causes such suicide or an attempted suicide. Otherwise it is a misdemeanor.

History
Source. 1971.518:1. eff. Nev. 1. 1973.
Cross References

Classification of crimes, see RSA 625:9.
Sentenees. see RSA 651.
Terminal care document, see RSA 137-H.

Annotations

1. Cited
Ct'-ed in In re Caulk (198-11125 NH 226, 480
A2d S3.
Library References
West Key Number ALK
Suicide ©=3. 4. Liability of one causing physical injuries as
a result of which injured party attempts or
commits suicide. 77 ALR3d 311.
Suicide 88§ 4-6. Patient's right to refuse treatment allegedly

necessary to sustain life. 93 ALR3d 67.

6305 Procedure in Capital Murder.

I. At the conclusion of all cases of capital murder and after argument of
counsel and proper charge from the court, the jury shall retire to consider a
verdict of guilty or not guilty without consideration of punishment.

Il. If the jury returns a verdict of guilty, the court shall resume the trial
and conduct a pre-sentence hearing before the jury at which time the only
issue shall be the determination of punishment to be imposed, at which evi-
dence may be presented a° to any matter that the court deems relevant to
sentence, including the following aggravating or mitigating circumstances:

(@ Aggravating circumstances:
(1) The murder was committed by a person under sentence of

imprisonment.
(2) The defendant was previously convicted of another murder or of a

felony involving the use or threat of violence to the person.
(3) At the time the murder was committed the defendant also com-

mitted another murder.
(4T The defendant knowingly created a great risk of death to many

persons.
(5) The murder was committed for the purpose of avoiding or pre-

venting a lawful arrest or effecting an escape from lawful custody.

48
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(0) The murder was committed for pecuniary gain.
(7) The murder was exceptionally heinous, atrocious or cruel.
(b) Mitigating circumstances:

(1) The defendant has no significant history of prior criminal activity.

(2) The murder was committed while the defendant was under the
influence of extreme mental or emotional disturbance.

(3) The defendant acted under extreme duress or under the substan-
tial domination of another person.

(4) The capacity of the defendant to appreciate the criminality of his
conduct or to conform his conduct to the requirement of law was substan-
tially impaired.

(5) The youth of the defendant at the time of the crime.

1. The jury shall also hear argument by the defendant or his counsel and
the prosecuting attorney, as provided by law. regarding the punishment to
be imposed. The prosecuting attorney shall open and the defendant shall
conclude the argument to the jury.

IV. Upon the conclusion of the evidence and arguments, the jury shall
retire to determine the punishment to be imposed. If by a unanimous vote
the jury finds at least one statutory aggravating circumstance the jury may
fix the sentence of death. The judge shall then impose the sentence fixed by
the jury.

V. If the jury cannot, within a reasonable time, agree on the punishment
the judge shall impose the sentence of life imprisonment without eligibility
for parole at any time. If the trial judge is reversed on appeal because of
error only in the pre-sentence hearing, the new trial which may be ordered
shall apply only to the issue of punishment.

V1. In all cases of capital murder, where the death penalty is imposed, the
judgment of conviction and the sentence of death shall be subject to auto-
matic review by the supreme court within 60 days after certification by the
sentencing court of the entire record unless time is extended an additional
period not to exceed 30 days by the supreme court for good cause shown.
Such review by the suprem. court shall have priority over all other cases,
and shall be heard in accorda :e with rules promulgated by said court.

VII. With regard to the sentence the supreme court shall determine:

(@ Whether the sentence of death was imposed under the influence of
Passion, prejudice or any other arbitrary factor, and

Co) Whether the evidence supports the jury’s finding of an aggravating
circumstance, as authorized by law. and

(c) Whether the sentence of death is excessive or disproportionate to the
pen dty imposed in similar cases, considering both the crime and the
defendant.

VIII. Inaddition to its authority regarding correction of errors, the court,
Wth regard to review of death sentences, shall be authorized to:

(@ Affirm the sentence of death.
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(b) 3et the sentence aside and remand the case for resentencing by the
trialjudge based on the record and argument of counsel.

IX. Where penalty of death is imposed the sentence shall be that the
defendant be imprisoned in the state prison at Concord until the day
appointed for his execution, which shall not be within one year from the day
sentence is passed, and that he shall be then hanged by the neck until he is
dead. The governor and council shall determine the time and manner of per-
forming such execution, and shall be responsible for providing facilities for
the implementation thereof. In no event shall a sentence of death be carried
out upon a pregnant woman or a person for an offense committed while a

minor.

History
Source, 1974. 34:10. 1977, 440:2, eff. Amendments—1977. Amended section gen-
Sept. 3.1977. erally.

Cross References

Commutation of death sentence, see RSA 4:23.
Respite from execution of death sentence, see RSA 4:24.
True design of punishment, see New Hampshire Constitution. Part 1. Article 18.

Annotations L'nder Former RSA 607:6
Cited, 3 Time of execution, 2
Reprieve, 1

1. Reprieve

A postponement of the time of execution, by
reprieve, does not affect the sentence; it re-
mains to be enforced at the end of the period

tenee of death is not a part of the sentence but
simply an order prescribing the time when
the sentence shall take effect. Ex parte How-
ard (1S45) 17 NH 545.

of respite, or by a new order, if no other dispo- 3. Cited
sition has been made of the case. £x parte Cied in State v. Long 119391 90 NH 103. 4
Howard (1845) 17 N'H 545. A2d 865

2. Time of execution
The time designated for executing a sen-

Library References

CJs
Criminal Law § 1613.

West Key Number
Criminal Law «=999(2).

630:6 Place; Witnesses. The punishment of death shall be inflicted
within the walls or yard of the state prison. The sheriff of the county in
which the person was convicted, and 2 of his deputies, shall be present,
unless prevented by unavoidable casualty. He shall request the presence of
the attorney general or county attorney, clerk of the court and a surgeon, and
may admit other reputable citizens not exceeding 12, the relations of the
convict, his counsel and such priest or clergyman as he may desire, and no

others.
History

Source. 1974.34:10. eff. April 15,1974.
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Title of Act:
An Act concerning bail for persons accused of
minor offenses L 1983 c. 423.

SUBTITLE 2. DEFINITION

PART 1. OFFENSES

CHAPTER 1L

WESTLAW Electronic Research
See WESTLAW Electronic Research Guide fol-
lowing the Preface.

2C:114. Definitions
Notes of Decisions

1 Deadly weapon

Evidence "vat insufficient to establish Tho de-
fendant possessed deadly weapon when he robbed
cictim, so as to support conviction for armed
robbery; although victim testified that both de-
fendant and accomplice demanded money and
both indicated that they had a gun. and that he
turned around and saw one of two men holding a
newspaper, there was no evidence whatsoever to
suggest that newspaper was fashioned or held in
such a manner as to create reasonable impression
on victim that newspaper concealed a gun  State
v. Hutson. 107 N1. 2, 526 A2d 687 (1987).

Oral threat to use gun unaccompanied by dis-
play of any object capjble of being believed bv the
victim to be a deadly weapon is insufficient to
support conviction of armed robbery; hence, taxi
driver's belief, based on passengers' demanding
money, statement that one passenger had a Mag-
num and dnser's observing passenger holding a

2C:1lI-2. Criminal homicide

Notes of Decisions

122
121

Instructions
Jury questions

121 Jury questions

Whether defendant actually believed in necessi—
ty of acting with deadly force to prevent immi-
nent. grave attack is question foi jury in piovecu-
bon for homicide Stale V. Kelly. 97 N.J 178
478 A.2d Jb4 (1984).

122 Instructions

Where there is evidence in homicide prosecu-
iion of pnor physical abuse of defendant hy vie-
tim, jury must be told that finding of provocation
may be premised on course of ill treatment which
Van induce homicidal response in person of ordi-
nary firmness and which accused reasonably be-
lieves is likely lo continue, and iury inusl he
instructed to consider mu only victim's conduct
and threats at time of offense. Hut also his prior

a5t deletions by etftkeouis
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2C: 112
Note 13

Library References
Bail 051.
ClJ.S Bail j 44

OF SPECIFIC OFFENSES

INVOLVING DANGER TO THE PERSON

CRIMINAL HOMICIDE

newspaper, that a gun was under the newspaper
neither converted the paper into a weapon nor
eliminated the need for existence of some object
Stale v Hutson. 211 N.J.Suoer. 49, 510 A.2d 7>
(1986) affirmed 107 N.J. 222, 526 A,2d 687

In prosecution for armed robbery with deadly
weapon, evidence, including proof that defendant
used spring action BB pistol that was loaded and
operable, that defendant put weapon close to vic-
tim's head, and that small BB in weapon could
cause loss or impairment of eye if fired into
victim's eye. supported jury's finding that weapon
was "deadly." Stale v. Mielcs. 199 N.J.Super 29,
488 A.2d 235 (A.D.1985) certification denied 101
N.J. 265 501 A.2d 9JJ.

Provision in § 2043-6 relating to mandatory
minimum sentences was inapplicable where rob-
bery was committed using "fake gun” incapable of
firing any bullets or other noxious things. Stale
v. Ortiz, 187 N'JSuper. 44, 45) A.2d 567 (A D
1482

mistreatment of defendant. State v. Kelly. 47
N.J 178 478 A.2d 364 (1984).

For defendant to prevail on theory of self-de-
fense in homicide prosecution, jury need not find
beyond reasonable doubt that defendant's belief
was honest and reasonable, but rathei. if any
evidence raising issue of self-defense is adduced,
either in state's or defendant's case, then jury
must be instructed that stale is required lo prove
beyond reasonable doubt rV t self-defense claim
does not accord with facts, and acquittal is re-
quired if there remains rcasonahle douht whether
defendant acted in self-defense. State v Kelly. 47
N.J 178 478 A 2d 364 (1984).

13 Admissibility of evidence—In general

Stale in homicide prosecution could not bar
introduction of expert testimony on battered wom-
an's syndrome by stipulating that defendant's fear
of serious btnlily harm was honestly held, as pits
might well question stipulation of honesty without
introduction of expen tc-nmo.tv to dispel com-
mon misconceptions about battered women
Slate v Kelly, 47 NJ I7h, 478 A 2d 34 t l*xdi
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2C:11-3.  Murder

i Except as provided in section ‘X’ !1-1 criminal homicide constitutes murder
when:

11 The actor purposely cause* death or serious bodily injury resulting in death; or

(21 The actor knowingly causes death or serious bodily injury resulting in death;
or

(3) It is committed when the actor, acting either alone or with one or more other
persons, is engaged in the commission of, or an attempt to commit, or flight after
committing or attempting to commit robbery, sexual assault, arson, burglary,
kidnapping or crim” lescape, and in the course of such crime or of immediate flight
therefrom, any person causes the death of a person other than one of the partici-
pants; except that in any prosecution under chis subsection, in which the defendant
was not the only participant in the underlying crime, it is an affirmative defense that
the defendant:

(a) Did not commit the homicidal act or in any way solicit, request, command,
importune, cause or aid the commission thereof; and

Ib) Was not armed with a deadly weapon, or any instrument, article or substance
readily capable of causing death or serious physical injury and of a sort not
ordinarily carried in public places by law-abiding persons; and

Ic) Had no reasonable ground to believe that any other participant was armed with
such a weapon, instrument, article or substance; and

Id) Had no reasonable ground to believe that any other participant intended to
engage in conduct likely to result in death or serious physical injury.

b. Murder is a crime of the first degree but a pt. -on convicted of murder shall be
sentenced, except as provided in subsection c. of this section, by the court to a term
of 30 years, during which the person shall not be eligible for parole or to a specific
term of years which shall be between 30 years and life imprisonment of which the
person shall serve 30 years before being eligible for parole.

c. Any person convicted under subsection a. (1) or (2) who committed the
homicidal act by his own conduct or who as an accomplice procured the commission
of the offense by payment or promise of payment of anything of pecuniary value
shall be sentenced as provided hereinafter;

(1) The court shall conduct a separate sentencing proceeding to determine whether
the defendant should be sentenced to death or pursuant to the provisions of
subsection b. of this section.

Where the defendant has been tried by a jury, the proceeding shall be conducted
by the judge who presided at the trial and before the jury which determined the
defendant’s guilt, except that, for good cause, the court may discharge that jury and
conduct the proceeding before a jury empaneled for the purpose of the proceeding.
Where the defendant has entered a plea of guilty or has been tried without a jury,
the pri ceeding shall be conducted by the judge who accepted the defendant’s plea or
who determined the defendant’s guilt and before a jury empaneled for the purpose
of the proceeding. On motion of the defendant and with consent of the prosecuting
attorney the court may conduct a proceeding without a jury. Nothing in this
subsection shall be construed to prevent the participation of an alternate juror in the
sentencing proceeding if one of the jurors who rendered the guilty verdict becomes
ill or is otherwise unable to proceed before or during the sentencing proceeding.

(2)(@> At the proceeding, the State shall have the burden of establishing beyond a
reasonable doubt the existence of any aggravating factors set forth in paragraph (4)
of this subsection. The defendant, shall have the burden of producing evidence of
the existence of any mitigating factors set forth in paragraph (5) of this subsection
but shall not have a burden with regard to the establishment of a mitigating factor.

(b) The admissibility of evidence offered by the State to establish any of the
aggravating factors shall be governed by the rules governing the admission of
evidence at criminal trials. The defendant may offer, without regard to the rules
governing the admission of evidence at criminal trials, reliable evidence relevant to
any of the mitigating factors. |If the defendant produces evidence in mitigation
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which would not be admissible under the rules governing the admission of evidence
at criminal trials, the State may rebut that evidence without regard to the rules
governing the admission of evidence at criminal trials.

tel Evidence admitted at the trial, which is relevant to the aggravating and
mitigating factors set forth in paragraphs (4) and (51 of this subsection, shall be
considered without the necessity of reintroducing that evidence at the sentencing
proceeding; provided that the fact finder at the sentencing proceeding was present
as either the fact finder or the judge at the trial.

idi The State and the defendant shall be permitted to rebut any evidence present
ed by the other party at the sentencing proceeding and to present argument as to the
adequacy of the evidence to establish the existence of any aggravating or mitigating
factor.

(el Prior to the commencement of the sentencing proceeding, or at such time ss he
lias knowledge of the existence of an aggravating factor, the proseculirj attorne)
shall give notice to the defendant of the aggravating factors which he intends to
prove in the proceeding.

(f) Evidence offered by the State with regard to the establishment of a prior
homicide conviction pursuant to paragraph 141(a) of this subsection may include the
identity and age of the victim, the manner of death and the relationship, if any. of
the victim to the defendant.

3) The jury or, if there is no jury, the court shall return a special verdict setting
forth in writing the existence or nonexistence of each of the aggravating and
mitigating factors set forth in paragraphs (4) and (5) of this subsection. If any
aggravating factor is found to exist, the verdict shall also state whether it outweighs
beyond a reasonable doubt any one or more mitigating factors.

(a) If the jury or the court finds that any aggravating factors exist and that all of
the aggravating factors outweigh beyond a reasonable doubt all of the mitigating
factors, the court shall sentence the defendant to death.

(bl If the jury or the court finds that no aggravating factors exist, or that all of
the aggravating factors which exist do not outweigh all of the mitigating factors, the
court shall sentence the defendant pursuant to subsection b.

(c) If the jury is unable to reach a unanimous verdict, the court shall sentence the
defendant pursuant to subsection b.

(4i The aggravating factors which may be found by the jury or the court are:

(at The defendant has been convicted, at any time, of another murder. For
purposes of this section, a conviction shall be deemed finai when sentence is imposed
and may be used as an aggravating factor regardless of whether it is on appeal:

(hi In the commission of the murder, the defendant purposely or knowingly
created a grave risk of death to another person in addition to the victim;

(cl The murder was outrageously or wantonly vile, horrible or inhuman in that h
involved torture, depravity of mind, or an aggravated assault to the victim:

(di The defendant committed the murder as consideration for the receipt, or in
expectation of the receipt of anything of pecuniary value;

() The defendant procured the commission of the offense by payment or promise
of payment of anything of pecuniary value;

(f) The murder was committed for the purpose of escaping detection, apprehen
sion, trial, punishment or confinement for another offense committed by the defend
ant or another;

(> The offense was committed while the defendant was engaged in the commit
sion of, or an attempt to commit, or flight after committing or attempting to commit
murder, robbery, sexual assault, arson, burglary or kidnapping; or

(hi The defendant murdered a public servant, as defined in N.J.S. 2C:27-1, while
Ihe victim was engaged in the performance of his official duties, or because of tie-
victim's status as a public servant.

(9i The mitigating factors which may he found by the jury or the court are

lai The defendant was under the influence of extreme mental or emotional
disturbance insufficient to constitute a defense to prosecution;
east deletions by strikeouts
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ilii The victim solicited, participated m or consented tn th* conduct which resulted
n his death;

(cl The age of the defendant a: the time of the murder;

Idl The defendant's capacity to appreciate the wnuigfulness of his conduct or to
monform his conduct to the requirements of the iass was significantly impaired as the
result of mental disease or defect or intoxication, hut not to a degree sufficient to
constitute a defense to prosecution;

lei The defendant was under unusual and substantia! duress insufficient to
constitute a defense to prosecution,

ifi The defendant has no significant history of prior criminal activity:

igl The defendant rendered substantial assistance to the State in the prosecution
of another person for the crime of murder; or

(hi Any ocher factor which is relevant to tin- defendant's character or record or to
the circumstances of the offense.

d. The sentencing proceeding set forth in subsection c. of this section ha!) not be
.caived by the prosecuting attorney.

e. Every judgment of conviction which results in a sentence of death under this
section may shall be appealed, pursuant to the Rules of Court, to the Supreme Court,
Upon the request of the defendant, the Supreme Court shall also determine whether
the sentence is disproportionate to the penalty imposed in similar cases, consider;.ig
both the crime and the defendant. In any instance in which the defendant fails, or
refuses to appeal, the appeal shall he taken bv the Office of the Public Defender or
other counsel appointed by the Supreme Court for that purpose.

f. Prior to the jury's sentencing deliberations, the trial court shall inform the jury
of the sentences which may be imposed pursuant lo subsection b. of this section on
the defendant if the defendant is not sentenced to death. The jury shall also be
informed that a failure to reach a unanimous verdict shall result in sentencing by the
court pursuant to subsection b.

g. A juvenile who has been tried as an adult and convicted of murder shall not be
sentenced pursuant to the provisions of subsection c. but shall he sentenced pursu-
ant to the provisions of subsection h. of this section

Amended bv L.1985, c. ITS, 5 2, eff. June 10, 1985; L.19S5. c. 478, § 1, eff. Jan. 17.
19S6.

Senate Judiciary Committee Statement
Senate, No. 2652—L.19S5, c. 478

This bill would require the Supreme Court review of each case in which a
death penalty is imposed. If a defendant fails or refuses to appeal, then the
appeal will be taken on the defendant's behalf by the Public Defender or
other counsel appointed by the Supreme Court.

The committee adopted an amendment which would clarify that a juvenile
tried and convicted of murder as an adult may not be sentenced to death.
With regard to this amendment, the committee wished to stress that it was
not the intent of the Legislature to have juveniles eligible for capital
punishment and that this clarification should be applied to pending cases.

1985 Legislation former last tsso sentences as subpars Id 1 and (e),

L1985, c¢. 178 § 2 substituted "shall” for  and addition of subpar. (0. in par. (3) of subsec,
"may" before “be sentenced" in subscc b. added  C. substituted "outweighs beyond a reasonable
the last sentence lo ihc second paragraph of par doubt" for "is or is not outweighed by" in the
111 of subscc ¢ relating to the participation ofan ~ second sentence, substituted "factors exist and
alternate juror in the sentencing proceeding, in  that all of the aggravating factors ou:»-r.gh be-
par. (2) of subscc c.. inserted the subpar (a) Yyond a reasonable doubt all of the" for “factor
designation, inserted "but shall not base a burden  exists and is not outweighed bs one or more" in
with regard to the establishment of a mitigating ~ subpar la), and substituted "all of the icgra>aling
factor" in ihc second sentence of subpar fa),  factors which csisl do not outweigh all of "fie" for
inserted subpars (b) and tc), designation of lhc ~ "any aggravating factors which exist are out-
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weighed hy any one or more" in subpar. Ibl. in
p . (4) of subscc c., substituted subpar (a) for
ihe former subpar (al which read "The defend-
ant has previously been convicted of murder",
substituted "assault” for "batters” in subpar (cl
xnd inserted "murder" in subpar ig). us subset
e. deleted "which shall also determine whether
the sentence ts disproportionate to the penalty
imposed in similar cases, considering both the
cnme and the defendant" at the end of the first
sentence and added the second sentence which
allows the defendant lo request the Supreme
Court to determine if the sentence is dispropor-
tionate to the penalty imposed in similar cases,
and added subsec. f. which requires the court to
inform ihe jury of the sentences which may be
imposed if the defendant is nol sentenced to dealh

L. 1995 c. 478 § I. did not incorporate the
amendment by L. 1985 c. P8, § 2 insubscc e.
substituted "shall" for "may" before "be appeal
ed" and added a second, now lhe third, sentence
which requires an appeal be taken if the defendant
fails or refuses to appeal; and added a subsec f.
row subsec g, relating to the sentencing of a
juvenile inco as an adult and convicted of murder.

L.1985. ¢c. 478. ij . was corrected by the Legis-
lative Counsel with the concurrence of the Attor-
ney General under the authority of § L3-! to
incorporate the amendment of this section by
L. 1985 c. 178 § 2 by substitution of "shall" foi
"may" before "be sentenced" in subscc b. addi-
tion of the last sentence to the second paragraph
of par. (1) of subsec c,, in par (2) of subsec e.
insertion of the subpar. (a) designation, addition
of "but shall not have a burden with regard to the
establishment of a mitigating factor" in the second
sentence of subpar. (a), insertion of subpars (hi
and tc). designation of the former list two sen-
tences as subpars (d* and (e). and addition of
subpar. (O; in par. (5) of subscc c , substitution of
"outweighs beyond a reasonable doubt" for “is or
is not outweighed by” in ihe second sentence, and
substitution of "factors exist and that all of the
aggravating f"'tor, ou etgh beyond a reasonable
doubt all of the" for "factor exists and is not
outweighed hy one or more" in subpar. la), and
substitution of "all of the aggravating factors
which exist do not outweigh all of the" for "any
aggravating factors which exist arc outweighed by
any one or more" in subpar th). in par (4) of
subscc c., deletion of the former subpar. tal which
formerly read "The defendant has previously
been convicted of murder", addition of a new
subpar. (al, substitution of "assault" for "battery”
m subpar (c). and insertion of "murder" in sub-
bat- (gl; in subsec e. deletion of "which shall
also determine whether the sentence is dispropor-
tionate to the penalty imposed in similar cases,
considering both the crime and the defendant'
and addition of the second sentence, by additli b
of subscc f. and by redesignatton of former
subscc f, as subsec g

Statement: Committee -tatcment to Senate. So
15<y_L |0S5, ¢ 178, See $ 2A '8-'

t'foss References

Unlawful use of hsdy vest in commission ol.
attempt lo commit »r (light alter commission of
crime under this section, sec iy 2C .14-15

last deletions by strikeouts
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Law Review Commentaries

Constitutional infirmities of the Capita! Punish-
ment Act (195?) 1? Seton Hall LRev 515

Death penalty in New Jersey Hon, Irwin I.

Kimmclman (Spring 1983) No 103 N J Lawyer 9.
Constitutionality.  Edward Devine, Marc

Feldman. Lisa Giles-Klein. Cheryl A Ingram

and Robert F Williams (1984) 15 Rutgers L.J

261

Executions under the post-Furman capital pun-
ishment statutes  Victor L. Stretb (1984) 15 Rut-
gers L.J. 443

Exploring the mystique of state constitutional
analysts. Michael Weinstein (1985) 8 Ctim Jus-
tice 0- 155

Proportionality review in New Jersey: An in-
dispensable safeguard in the capital sentencing
process. Joseph H Rodriguez. Michael L. Perlin
and John M Apicella (1984) 15 Rutgers L.J. 399.

United States Supreme Court

Admissibility, mitigation evidence, testimony of
jailers and regular jail visitor is to good behavior,
see Skipper v South Carolina. 1986, 106 S.Ct.
1609 476 US 1 90 LEd2d 1

Capilal sentencing proceedings, doutle jeopji-
dv, see Arizona s Rumsey, 1984, 104 SCt. 2305,
467 US. 203 81 L.Ed 2d 164

Counsel.

Conflict of interest, joint representation of
codefendants by law partners in capilal
murder tnal. see Burger v. Kemp, 1987,
107 S.Ct 3114. 97 L.Ed.2d 038. rehearing
denied 10S S.Ct. 32, 97 L.Ed.2d 820

Cruel and unusual punishment,

Mandatory jury sentence, factor in judicial
determination, of death penalty propriety,
see Baldwin v. Alabama, 1985 106 SCt.
2727. 472 US 3'2. 86 L.Ed.2d 300

Dealh penalty,
Accomplices, see Etimund s Florida. 1982
102 SCt 3368 458 I>S 782 73 L.Ed
1140. on remand 439 So.2d 13383 appeal
alter remand 459 So.2d 1160. quashed 476
So 2d 166
Aggravating circumstances, sec Zant s Ste-
phens. 1983 103 SCt 2733 4e2 US 862
77 L.Ed 2d 235. on remand 716 F 'd 276.
Consideration of nonstatulory mitigating
factors, set Hitchcock s Dugger. 1987, 107
SCl 1821 95 L Ed 2d 347, on remand 832
F.2d 140
Equal protection, racial bias in application,
sec McClcskev s. Kemp. 1987, 107 S Ct
1756, 9S | Ed.2d 262 rehearing denied
107 S.Ct 3199 96 L Fd 2d 686
Felony murder, reckless indifference lo hu.
man life, see Tison s Anzona. 198. I()7
SCt |n?6. 45 | Fd 2d 127. rehearing de-
nted 1117 $Cl 3201 90 L.Ed 2d 685
Death lenalty after jury recommendation of life
imprisonment, see Spu/iano \ Florida. 1484 104
SCt 3154 468 US 44'. 8 L Ed 2d 3d
Felony murder, intent finding, jury right, see
Cabana s Bullock 1486, 106 S Cl 684.474 US
27r> 85 |. Ed 2d 'I». on remand ' 84 F2d 18
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Instructions.

Power of governor in ciwnmulr life veniciicr
vec California v Kirons. 1961, 10' set
3446. LS "™2. 77 LFd2tl IPI. on
remand -0" Cal Rptr 8(«i. 68" 1*') 47,
37 ¢ 3d I.'ft. ccniorari ilernt) 10< SCI
23W. 4-1ts ill", so | f.d;:d 266

Sympathy as mitigating faeli in death penal.
Is cases, see California s Bfossn, I"s'. (7
S.Cl S57."3 I. Ed 2d "34

Mandatory dealh penally for prison inni.ile con-
victed of murder sshile serving life sentence ssiili.
out parole, sec Sumner s Shuman. 1"87, |)7 8Cl
2716. "7 L.Ed 2d b

Slay of cnforcemenl of ludgmenl msaliilaling
dealh penally, certiorari pending, see California v
Brown. 1986. 106 SCI 1367. 47? LS 130L 8"
L.Ed 2d 702

Victim impact suiemenl, use at sentencing
phase of capilal murder tnal. see Booth v Mary-
land, 1987, 107 SCI. 252". "6 L Ed 2d 44ft rc-
hcanng denied 10S S.CI 31, "7 L Ed2d 80

Notes of excisions

Age, mitigating factors, dealh penally, scnlcnce
and punishment 54117
Aggravalir ? and mitigating factors
In general, instructions 4685
Death penalty, admissibility of evidence
307
Aggravating factors, death penalty, sentence and
punishment 5411
Agreements, pleas 1825
Burden of proof, dealh penalty, sentence and pun-
ishment 5412
Causation, instructions 468
Commission during olhcr offense, aggravating
factors, death penalty, sentence and punishment
54112
Counsel 55
Death penalty
Review 569
Validity 18
Defendant’s own conduct, death penalty, sentence
and punishment 5421
Diminished capacity
Instructions 467
Sufficiency of evidence 375
Discovery, death penalty 5419
Escape
Aggravating factors, death penalty, sentence
and punishment 541.11
Conduct of accused, admissibility of evidence
2615
Evidence, death penalty, sentence punishment
5418
Felony-murder. sentence and punishment 5235
Grand jury, death penalty, sentence and punish-
ment 5417
Guilty, pleas 1815
Insanity, admissibility of evidence 2%4
Intent, death penalty, sentence and punishment
5413
Jury, death penalty, sentence and punishment
5416

Jury waiver, death penally phase, Hal 124

CODE OF CRIMINAL JUSTICE

Juveniles, death penaltv. sentence and punishment
54115

Lile imprisonment,
5405

Notice, dealh penally, seHence and punishment
5415

Oulragcousnrss or vileness, aggravating factors,
dealh penalty, sentence and punishment MI..

sentence and punishment

Oulrageousncss or vileness of murder, aggravataig
factors, instructions 469
Preesisting conditions, sufficiency of evidence
373
Prior convictions, sentence and punishment
Prior offenses, review 568
PriKcdure. dealh penalty, sentence and punish.
ment M1.4
Purposeful or knowing conduct.
Intent 155
Sufficiency of evidence 374
Reasonable belief, self-defense, instructions 470
Restitution, sentence and punishment 548
Self-incrimination, admissibility of evidence 305
Standing, validity 15
Statistical evidence, admissibiiitv of evidcrce
306

549

. MURDER, 'N GENERAL

1 Validity—In general

Death penalty provision does not violate prohi-
bitions against cruel and unusual punishment con-
lamed tn Federal and Ntsv Jersey Constituuonv
Slate v. Btcgenwald. 106 N.J. 13 524 A.2d 130
(1987).

NJS.A 2011-3, subd c(4l(c). providing [hat
jury may find aggravating factor where murder
was outrageously or wantonly vile, horrible ot
inhuman in that it involved torture, depravity of
mind, or aggravated battery to victim was consti-
tutional  State v. Moore, 207 N.J.Super. 561. 504
A 2d 604 (L.19851

This section could not be challenged on ground
lhal scope of reslew of sentence is inadequate to
determine arbitrariness, evcevstvencss and dtspro-
portionalitv of punishment, in that it had lo be
presumed lhat Supreme Court would respeel this
section and those cases relating lo review of death
penaltv proceedings. State s. Bass. 189 N.J.Su-
per 445. 460 A.2d 214 (L-1983).

This section is not unconstitutional on ground
that it does not provide that jury can recommend
mercy or punishment other than death, despite the
proofs, in that, even if this was construed as a
constitutional requiremeni, the construction could
be given without statutorv language lo that effect
Id

15 Standing, validity

Number and scope of aggravating factors em-
bodied in ihiv section did not essentially require
capital punishment to be imposed, in Ihat penally
dives not apply to all convictions for murder:
moreover, defendants do not have standing to
address allegedly "ov erbroad” conslruction of ag-
gravating factors other than factor which was
noliced in case State v Bass. 189 N.J super
442, 4e() A 2d 214 (1..19S3)
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1.8. Death penaltv. validity

T.ns section which narrowed class of death
eligible*. provided lor bifurcated tnal, required
jury lo find at least one aggravating factor and
then weigh aggravating factors against mitigating
factors cor tained "catch-all" mitigating factor to
allow introduction of anv mitigating factor rele-
vant to defendant's character or record or to
circumstances of olfense, did not allow- mandator)
sentence of death for anv offense, and contained
provision for appellate review b> Supreme Court,
did not vio.ate federal constitutional prohibition
against cruel , nd unusual punishment State v.
Ramseur. 106 NJ. 123 524 A 2d (IwW>,

Failure of this section to specify supreme
Court's standard of review did noi violate federal
constitutional prohibition against cruel and un-
usual punishment where court would exercise its
power of review in accordance with applicable
conslilulional standards. State v Ramseur. 106
N.J 123 524 A.2d 1S8 (1987).

Death penalty provisions did not violate state or
federal Constitutions' prohibitions against cruel
and unusuai punishment, where the provisions
guided janes' discretion so as to achieve capital
punishment system that narrowed class, and de-
nned and selected those who would be subject lo
sentencing proceeding and to death penalty with
consistency and reliability ~ State v. Ramseur. 106
NJ 123 524 A.2d 188 11087).

Failure of this section to exempt any murderers,
except those who did not cause death by their own
conduct or pax someone to do so, from potential
subjection to death penalty did not render this
section constitutionally infirm, even though, under
poor death penalty law, only those defendants
convicted of deliberate premeditated murder or
telony-murder were subject to death sentence
State v, Ramseur. 106 N.J 123 524 A2d 183
11987).

Notwithstanding fact that aggravating factor,
that murder was commuted in conjunction with
robbery, rape, burgl. s. arson, or kidnapping, in-
cluded scry substantial portion of all murders,
-lassification of death eligihles was not invalid in
view of fact that n was capable of fairly exact
definition, and would ultimately be tested hy al-
most limitless introduction of mitigating factors
Slate V. Ramseur. WS N.J 123 524 A2d 188
HI87).

Death penalty provision which subjected de-
tendant who pays another to commit knowing or
purposeful murder In death penalty without fur-
ther proof of any further aggravating factor if
aggravating factor outweighed any mitigating
factors did not render death penalty provision
unconstitutional, as definition of circumstance was
precise, and penalty was consistent  State V.
Ramseur, 10b NJ 123 524 A 2d ISS ([aS7).

This section is not facially unconstitutional on
ground lhat iisiure and scope of statutory and
aggravating factors are siv broad as to allow for
c'cry intentional murder to qualify as a death
State v Price. lus NJ Sii|x-r 285 478 A 2d
"eW <L.|J9K4)

This section viocs not nunl.ile death penults

therefore does not violate the Federal ConMi-
*Winn, noivuih'.lumling that death sentence is nil-
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posed if jury finds that an aggravating factor
exisls and is not outweighed by any mitigating
factors, as imposition of dealh sentence occurs
only after jury considers mitigating factors
presented, ihus taking into consideration character
and record of individual defendant and circum-
stances of particular olfense so as to determine
appropriateness of death penally to particular
case. Stale v. Pnce. 195 N J Super 285. 478 A 2d
1249 (L.1984).

This section is not unconstitutional on ground
lhat defendants allegedly must show that mitigat-
ing factors outweigh the aggravating factors once
state proves the existence of an aggravating factor,
in that burden of proof beyond a reasonable doubt
remains upon lhe state iii order to prove the
factors permitting impvisition of death. State v.
Bass. 189 N.J.Super. 45 460 A.2d 214 (L.19S3).

Properly construed and applied, this section
which provides as an aggravating factor permu-
ting death sentence Ihat murder was outrageously
or wantonly vile, horrible or inhunun in that it
involved torture, depravity of mind, or an aggra-
vated battery on the victim is constitutional under
the Eighth  Amendment. (U.S.C.A.Const.
Amend 8). Id.

J. Construction und application

Term "character” within context of this section
which provides that any other factor which is
relevant to defendant's character may be found as
mitigating factor in penalty phase of capital case
embraces those individual qualities that distin-
guish particular person, including iniavidual's po-
tential for rch.ibilitnion. Stale v. Dr-vis, 96 N.J.
611, 477 A.2d 308 (1984).

55.  Counsel

Defendant who refused to sign any more waiv-
ers without having an attorney present, during a
polygraph examination in his investigation for
arson and murder, did not initiate the questioning
that ultimately led to his confession, where, whn
defendant appeared for further questioning upon
his refusal to submit to the polygraph test, the
prosecutor outlined the discrepancies between de-
fendant's accounts, a shenlTs officer then proceed-
ed to question defendant, and the prosecutor,
upon directing that defendant be returned to jail,
jgain described the pending arson charge, upon
which defendant capitulated and confessed  State
v Wright. 97 N.J. 113 477 A2d 1265 (1984).

Where defendant, pnor to administration of a
polygraph test in an arson and murder investiga-
tion, stated. “ 1 won't sign any more deeds without
j lawyer present.” at the very least the interrogat—
ing agent was under an obligation to clarify ihc
meaning of defendant's remark before proceeding
with further questioning State v Wright, 97 N.J.
113 477 A 2d 1265 (1484)

6. Cause of death

Defendant could lie convicted of murder on
theory that victim's dealh as a result of jumping
from eleventh story window was "purposefully”
jnd "knowingly" caused h* defendant's conduct
where victim lud been weakened by defendant's
pnor heaung with shovel to the point where she
could not walk unaided, she lud been beaten
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mercilessly with defendant's fists, victim, a drug
User, called out for drugs and made repeated pleas
and entreaties during the last 15 minutes nf tier
life, and if victim misjudged her circumstances it
wex because defendant had caused het powers of
perception to become impaired, an eventuality
which was clearly foreseeable to defendant State
v Lassiter. J0? NJ Supci 2 484 Add 13 (AD
1"54)

Having caused "brain death" of victim, defend-
ant was properly found criminally responsible for
homicide, even though victim did not expire until
he was taken otT respirator Stale v Watson. 141
NJ Super 4d4. 467 A.2d 590 (A.D.1983) certifi-
cation denied °5 VJ .30. 470 A 2d 443

9. Merger of offenses

Stale s. Stcnson. 174 N.J Super 402. 4io A.2d
644 (1.1986) [r in volume) affirmed 188 N
361 457 A.2d 841, certification denied 9 N'J.
268, 460 A.2d 671

<5 Intent

Factual basis was nol established for defend-
ant's pleading guilty to attempted murder charge,
where defendant's recollection of assault svas
vague as result of his ingesting drugs and defend-
ant admitted only that he exhibited "wanton dis-
regard” of human life Slate v, Dishon. 22
NJ,Super. 58 535 A.2d 999 (A D 1987).

For purposes of the crime of felony-murder.
intent to commit one of the enumerated felonies ts
ordinarily not mitigated by provocation/passion.
Stale v. Grunow. 199 N..Super 241. 488 A.2d
1098 (A D.1985) affirmed 102 NJ. 133 506 A 2d
708.

—-—- Purposeful or knowing conduct, in-
tent

Before voluntary intoxication can be found to
affect mental stute of purposeful or knowing con-
duct, influence of alcohol must be such as lo
eliminate clement of purpose and/or knowledge.
State v. Martin. 213 N.J.Super 426. 517 A.2d 513
(A.D.1986).

Murder conviction based on "knowing" con-
duct can result from conduct which is practically
certain to cause serious bodily injury when death
is result of injury caused State v. Martin. 213
N.J.Super. 426. 517 A.2d 513 (A.D.19S6).

22 Crimes, homicide during commission—In
general

Felony-murder is hy definition not a result
which is purposeli planned Stale v. Darby, 200
N.J.Super. 327, 491 A2d 733 (A.D.1984) certifi-
cation dented 101 N.J. 226. 501 A.2d 905.

Prosocation/passion manslaughter is nut avail-
able to reduce a robber's accountability for mur-
der when someone is killed in course of or imme-
diate flight from the robbery. State v. Arriagas,
195 NJ Super. 575, 487 A2d 1290 (A.D.I985)
affirmed 102 N.J. 265. 50S A.2d 167.

155

31. Double jeopardy

Where trial court in capital case has erroneous-
ly given coercive supplemental instructions to jury
that has expressed its inability lo agree on apprt -
pnate penalty, law must afford defendant benefit
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of final nonunanimous verdict that might has
been returned absent coercion, and defendant nil
not be subject to another capital sentencing pm
seeding, rejecting /.eifore i. State. 250 Ga 875
302 S.li 2d 3Bl  State v Ramseur. 106 NJ 123
524 A 2d 188 11987).

Double jeopardy precluded retrial of defenoan
and Stale's seeking death penally following jury;
verdict finding defendant guilty of purposeful oi
knowing murder, without resolution as lo whcthri
homicidal act was committed by defendant's own
conduct Slate v Moore, 207 N J.Super 561 54
A 2d 804 (L.198))

Appeal of defendant's underlying convictions
resulting in a merger of lhe convictions for felony-
murder and robbery removed any legitimate ex-
pectation of finality with respect to his original
sentence, so that defendant, who had begun to
serve the sentence originally imposed, could be
resenlenced without offending constitutional prin-
ciples of double jeopardy, providing Ihal any new
sentence was in accordance with substantive pun-
ishment standards under the New Jersey code of
criminal justice and not in excess of the sentence
originally imposed. State v. RtxIngucr, 47 NJ
263. 478 A 2d 408 (1954)

33,  Defenses—In general

In prosecution for murder, fact lhat murder
took place some 24 hours after defendant had
discovered victim with another man precluded a
"heat of passion” defense. Stale v Lassiter. 197
N.J.Super. 2. 484 A 2d 13 (A.D.1984).

38, ---- Self-defense, defenses

Defendant's receipt, subsequent lo trial, of lexi-
cological report showing that victim was under
influence of large amount of drugs at time of
death did not warrant new murder trial, even
though defense theory was that victim had acci-
dentally shot herself jury was permitted to infer
Ihat presence of fresh needle marks on victim's
body indicated recent injections of drugs and de-
fense theory was rendered implausible by evidence
of force required to pull trigger, points of entry of
builds and defendant's admission lo ex-wife and
police that he shot victim. State v Cobum. 221
N.J.Super. 58b. 535 A.2d 531 (A D 1%7)

If it applies, "imperfect self-defense" exonerates
defendant from purposeful or knowing murder
conviction but subjects him lo reckless man-
slaughter conviction and. arguably, to aggravated
manslaughter conviction. State v Bowens. 205
N.J.Super. 548, 501 A.2d S77 (A.D 1*985) affirmed
108 NJ. 622, 532 A.2d 215

Under criminal code, even if it is certain that
actor's life will soon be threatened, actor may not
use deadly defense of force until Ihat threat is
imminent, and he if or she docs, crime in mosi
cases would presumably be murder or manslaugh-

ter. State v. Kelly. 97 NJ. 178 478 A 2d 364
(1984).

IIl. TRIAL, IN GENERAL
91. In general

Where there is evidence to prove crime by more
than one set of elements, trial judge, to avoid
confusion, should assign each set of elerems a
descriptive label related to a distinguishing ele-

ditions in text Indicated by underline;
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ment. such as by referring to ' purposeful mur-
der." "knowing murder." and "felony murder."
esen though code labels all three simply "mur-
der." Slate v. Arriagas. |98 N.J Super 575, 457
A 2d 1290 (A D 14851 affirmed 102 N.J. 265, 508
A.2d 167.

On State's ease a reasonable jury could have
found both defendants guilty of murder beyond a
reasonable doubt, and thus motions for acquittal
were properly denied. Stale v. Jordan. 197 N.J.
Super. 459. 485 A.2d 323 IA.D. 19841

94.  Indictment and informatiun

Defendant may not be subject lo possible impo-
sition of death penalty unless indictment contains
allegation that homicidal act was committed by
defendant's own conduct or Ihat defendant pro-
cured commission of offense by p .yment or prom-
ise of payment of anything of pecuniary value.
State v Moore, 207 N.J.Super. 561, 504 A.2d 804
tL. 1985).

95. Jurisdiction

Supreme Court had jurisdiction, and would not
hesitate to exercise same on basis of separation-of-
powers challenge, to address question whether
prelnal judicial renew is permitted in criminal
cases with respect 10 adequacy of factual basis to
support aggravating factors which prosecutor pro-
pose; to prove at capital sentencing proceeding
and, if so. what procedures should be followed.
Slate v. McCrary. 97 N.J 132 478 A 2d 339
(1984).

Evidence, and inferences reasonably to be
drawn therefrom, presented suffieient ground lo
confer jurisdiction over murder prosecutions to
stale of New Jersey. Slates Roldan. 185 N.J.Su-
per. 494. 449 A.2d 1317 (A D.1982) certification
denied 91 N.J. 543 453 A.2d 862

9. \cii-e

In capital proceedings, standard to apply in
determining propriety of change of senue is
whether change is necessary to overcome realistic
likelihood of prejudice from pretrial puhl :ny.
State v. Bey, 96 N.J. n25, 477 A2d 315 (I 4l
clarified 97 N.J. 666. 483 A 2d 186

On defendant's motion for change of senue in
murder prosecuiion, failure to apply standard of
whether change of venue was necessary to over-
come realistic likelihood of prejudice from pretrial
publicity required remand for reconsideration.
State v. Bey. 96 NJ. 625. 177 A.2d 315 (1984)

98 Joint (rial

Severance of defendants was required where
first defendant was charged with offenses includ-
ing capital murder and second defendant was
charged only with hindering apprehension, a sub-
ject which arose after the alleged murder and
which was incidental .0 11 Slate v Savage. 148
* ) Super 507. 457 A.2d 740 (L. 19841

IM).  Pretrial hearings

llearsas evidence is admissible al pretrial hear-
ing authorized bs insiant opinion lev review ade-
quacy of evidence 10 support aggravating factors
which prosecutor proposes to prove ai capital
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sentencing proceeding State s McCrary, 97 N J.
132. 478 A.2d 339 (1954).

I1f aggravating factor which prosecutor proposed
to prove at capital sentencing proceeding has been
dismissed upon review of the evidence in support
thereofat pretrial hearing, the dismissal is without
prejudice 10 later application for introduction of
additional supporting evidence, subject to certain
requirements. State v. McCrary. 97 NJ 132, 478
A 2d 319 (1984).

In evaluating defendant’s application to close
pretrial proceedings, court must assess all the
evidence and circumstances which are relevant 10
a determination of the likelihood of prejudice;
careful consideration must be given to publicity
which will be generated by the particular hearing
and its cumulative impact: court must be espe-
cially mindful of the nature of the particular
pretrial proceeding for which closure is sought
and must ascertain the contested issues which are
the suoject of the particular proceeding, the nature
and form of the anticipated evidence material to
those issues, and the character of the adverse
publicity which may be generated; tn capital cases
where jury must determine ill a separate trial
whether to impose a sentence of death or life
imprisonment, court must exercise special caution
in weighing ihe effects of adverse publicity on the
impartiality of the jury created by bail hearing at
which the prosecutor must show reasonable
grounds 10 believe that the death penalty may be
imposed. State v. Williams. 93 NJ. 39, 459 A.2d
641 (1983).

102. Jurors, trial

Trial court's initial failure to conduct voir dire
concerning effect upon each juror of media de-
nouncements of acquittal, based on insanity de-
fense. of John Hinckley, Jr.. who attempted to
assassinate President of United States was reversi-
hle error in murder Inal involving insanity de
fense. even though tnal court directed jury' to
apply dilTerent standards applicable in state court
action, where there was little likelihood that any
jury would be free of sustained taint caused by
intensity of publicity. State v Jasuiletvicz, 205
N.J.Super 558 501 A2d 583 IA.D 14S5) certifi-
cation denied NJ 467, 511 A 2d 649.

Trial couri dure to hold additional voir dire
during course of murder trial to determine wheth-
er individual jurors had formed anv prejudice
-igaiusl insanity defense tn gene, a! or fixed opinion
as to defendant’s guilt or innocence as result of
pervasive publicity denouncing ucgmit.il. based on
insanity defense, of John Hinckley. Jr.. who at-
tempted to assassinate President of United Slates,
was reversible error, where publicity continued
unabated during entire trial. Slate v tasuilewvicz,
205 N.J Super 558 501 A 2d 583 (A D. 1981
certification denied 103 N.J 4n\ 511 A.2d t=u

A defendant in a capital case may conditionally
waive the right to a jury trial and iury adjudica-
tion (4 sentence, thereby conferring on the court
lurisdivtion for the sentencing process State v
Wright. 146 N.J.Super 516 463 A.2d 430
tl. 14x41
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105, Presumptions—In general

Though presumption of validity is aecurued
prosecutor's conduct in giving nonce of inicni to
prose aggravating factors al capilal w-nlrncing
proceeding, minimal inlrusion into Ihal aiea of
discretion is ssarrantcd to permit defendant lo
attempt lo demonstrate prior to inal tf-al esidence
is clcjrly lacking to support the charged factors in
aggravation, in thai comesi, prosecutor is not
required to prose his case before trial, and sum-
mary resles of the evidence, ssithoul testimony,
will gencrallv be favored Stale v McCrary. 07
NJ. 132 478 A.2d 339 (1984).

117 Burden uf proof

Felonv-murdcr requires only showing that
dealh was caused during commission of, or at-
tempted commission of. nr flight from, one of
statutorily designated crimes; stale need not prose
Ihal dealh was purposely or knowingly commu-
ted Stale v, Darby. 2IK) NJ Super. 327, 491
A.2d 733 (A D 1984) certification denied 101 N J.
226. 501 A 2d 905.

112, Remarks of prosecutor, trial—In general

In homicide prosecution, prosecutor's argument
which tied in racial aspect of resenge mouse
constituted proper comment. State v. C3rtcr. 91
NJ. 86 44° A 2d 1280 (1982).

--—- Summation, trial, remarks by prose-

cutor

Statement by prosecutor during summation m
penally phase of capital trial that jury's delibera-
tions should he influenced by need to proiccl
siriely from crime improperly diverted jurors'
attention from facis of case before them; declining
to follow People v. Lewis. 88 11l.2d 129, 58 Il Dec.
895, 430 NE.2d 1346, Com. K Zenlemoyer. 500
Pa. 16. 454 A.2d 937. Stale v. Ramseur, 106 NJ
123 524 A.2d 183 <|957).

116. Jury questions—In general

Because issue of passion/provocation can arise
in infinite number of factual settings, mitigation of
homicide because of passion.'provocation is ordi-
narily a qucslion for thejury, unless evidence is so
weak as lo preclude jury consideration Stale v,
Cnsamos (sub norm Stale v. Arriagasl, 102 NJ
265. 508 A.2d 167 (1986).

119. Verdict, trial—In general

State s. Stenson. 174 N.J.Super. 402. 416 A.2d
M4 (L1980) [main volutr " affirmed 188 NJ,
361, 457 A 2d 841, ccrtific; on denied 93 NJ
268, 460 A.2d 671

124, Jury waiver, death penalty phase, trial

Trial court's denial of defendant's motion to
waive his nght to ajury in sentencing proceeding,
afier prosecutor objected lo waiver, did not violate
anv constitutional right Stale v. Bicgcnwald, 10b
N.. 13 524 A,2d 130 (1987).

Ill. PLEAS

1815. Guilty, pleas
L'nder this section, the only defendants who
will be permitted lo plead guilty jrc those who are
entitled to a nondeath result after applying lhe
legislative guidelines which satisfy the concern of
Last ad
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lhe | ulled Slles Supreme Court's Jackmm deci.
sum, and thus this section removes any chilling
effect on defendant's assertion of nghi lo inal by
jury Stale s Wnght. 196 \ J Super 51b. 483
v2d 436 11 1984)

A de facto procedure whereby defendant may
plead guilts to ascrt the possibility of a death
penally Is constitutionally permissible where the
act employs standards for the sentencing adjudica-
tion and where a particular defendant's guilty plea
can only lie accepted if the legislative standards
have been satisfied Stale \ Wright. 196 NJ Su-
per 516. 483 A 2d 436 (L.1984)

1825. Agreements, pleas

Where facts supporting aggravating factor were
present in capita! murder case, prosecuting attor-
ney had no discretion lo withdraw it, and trial
court had to deny state's application lo do same
pursuant to plea agreement. State v. Wnght. 196
NJ Super. 516. 483 A 2d 436 (L.1984)

Where defendant entered pleas of guilty to mur-
der charges and it was obvious that among the
numerous reasons defendant had for pleading
guilty was the avoidance of the possibility of the
death penalty, a plea agreement which prosided
for ihc avoidance of ihe dealh penally is u condi-
tion of a guilty plea, voluntarily and freely entered
into, was constitutionally permissible and desir-
able especially in view of ihc fact Ihal there was a
legislative standard which defendant had lo satisfy
in order for ihe guilty plea to he accepted. State
v Wright, 196 NJ Super 516, 483 A 2d 436
(L 1984).

185, Right to counsel, picas

Caruso v. Zelinsky, D.C., 515 FSupp. 670
(1981) affirmed in part, vacated in pan 689 F.2d
435, appeal after remand 749 F.2d 25.

IV. ADMISSIBILITY OF EVIDENCE

254.  Weapons, admissibility of evidence

Knife found in home of defendant's fnend was
admissible in homicide prosecution since evidence
was sufficient to connect it to her in light of Ihe
fact that defendant had been living in ihc resi-
dence for several years, had compleie access lo the
house and Hems therein were subject 10 her con-
trol. Slate v Downey, 206 NJ Super. 382. 502
A.2d 1171 (AD. 1986)

--—- Escape, conduct uf accused, admis-
sibility of evidence
In prosecution for murder, trial court did not
err in admitting: evidence Ihal defendant escaped
from jail while awaiting tnal on indictment. State
v. Tomaras. 184 NJ Super 551 446 A 2d 1224
(A.D.1982)

270. Admissions or declarations against interest,
admissibility of evidence

Appellate Division's carrier decision on interloc-
utory appeal allowing admission of defendant's
written statement into evidence in prosecution for
murder was law of case where State's application
for leave to appeal allowed Court to consider
merits of appeai on papers submitted on motion so
Ihat defendant was free to present any argument
in support of suppression of that statement, and

ditions in text indicated by underline;

615.

(Op

ilui’
Hjvf J
ptry>10
*a_l!l' of
.
fer
Jfti ed
-2,

wh*
niurde
sy
inciTe
et r«r
hJPF*1
ihougl
teller i
ii' eor
of mr
teller
fendar
NJ Sv

Adi
effect
jnd n
less, a
stanti.
pled \
ences
NJ.S

283.
Tn
toal
ny-nl
dou
ing
of si
210
ficat

284

co=zeg

PR



(USTIC’K

Idm.] iievi-
iny chilling
110 tnal by
r 516. 483

sndant me\
of a death
where the
tg adjudica-
guiliy plea
. standards
9 NJ S

factor were
itmg attor-
. and tna!
0 do came
'nght. 196

tv to mur-
imong the
pleading
hi) of the
m provided
s j condi-
«ly entered
ind desir-
icre wav a
to vativy
ed State
A2d 436

upp 6'b
689 F :d

ICE

e

lend

evidence

Vv of the

*he resi-

m to the

her con-
SO:

* admis*

did not
ocjped
i State
-d 12N

ntercsl.

nterKv-
ndant’™
tion for
ultl'™m
onsidcr
otum >
;untent
it. and

trline;

CODE OF CRIMINAL JUSTICE

ihuv, defendant's suggestion that he might not
have advanced all arguments in support of sup-
pression at lime of interlocutory appeal, particu-
larly as regarding violalion of his Miranda nghts,
was of no avail. Slate v. Vujoscvic. 198 N.J Su-
per 435 487 A.3d 751 (A.D.1985I certification
denied 101 N.J. 347. 501 A 3d 930

273. Statements, declarations and conversations,
of deceased

Where defendant freely admitted thit she and
murder victim's wife often argued with victim,
admission into evidence of victim's letter, stating,
in clTect, that defendant, victim's wife, and anoth-
er person were the ones responsible if anything
happened to victim, was reversible error, even
though trial judge instructed jury Ihat victim's
letter could not be considered as proof of truth of
its contents but pertained solely to victim's stale
of mind, prosecutor did not allude to victim's
letter in hts summation, and evidence against de
fendant was substantial. State v. Prudden. 213
NJ Super 608. 515 A.3d 1360 (A.D 19S6).

Admission of letter of murder victim to the
effect that if anything happened to him defendant
and named others were responsible was not harm-
less. although evidence against defendant was sub-
stantial. in light of letter's compelling nature cou-
pled with prosecutor's repeated and graphic refer-
ences to it in summation State v. Downey. 306
NJ.Super. 383 503 A.3d 117] (A D |986).

383 ---- Physicians, expert testimony

Tnal court did not abuse discretion in refusing
to allow counsel for defendant charged with felo-
ny-murdcr to use woids "beyond reasonable
doubt" in examination of medical experts concern-
ing degree of certainty with which cause of death
of victim could be determined State v. Smith.
310 N.J.Super 43. 509 ,A2d 306 (A.D 1986) certi-
fication denied 105 N.J, 583, 533 A.3d 310

284, —— Chemists, expert testimony

Testimony regarding results of analysts of blood
spots found in defendant's truck was properly
admissible, although not conclusive of source of
blood spots, probative value of testimony in plac-
ing victim within portion of population having
blood similar to lhat found in truck outweighed
potential prejudice, which was minimized hv icsti-
mony regarding inconclusiveness of test results;
disagreeing with Pevple v, Robinson. 37 N Y.3d
864, 317 N Y.S.’d 19 365 N.E 3d 543 and People
V. Macedonia, 43 N Y.3d 944. 397 N Y S 3d 1003,
366 N E2d 1355 Slate v. Kelly. 30" NJ Super
114, 504 A 3d 37 (A.D. 1986)

294. Insanity, admissibility nf evidence

It was reversible error for prosecutor to argue
to the jury that defendant's defense of insanity and
alleged amnesia should not be beliesed because
defendant tefuscd to take sodium amytnl test, as
the result of the test would have been inadmissible
even if she had taken one and the comments went
directly lo the issue of whether defendant was
gutltv or not guilty bv reason of insanity ~ Slate v
Bionic, 309 N.J Super 337, 50' A 3d 383 (A.D
1986) certification denied 104 NJ 458 51* A 3d
444
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395. .Motive, admi. oilitv of evidence

Admission of probation department’s report
which was highly critical of defendant and recom-
mended that her husband be given custody of
their child was not prejudicial error in prosecution
of defendant for conspiracy, murder, and two
counts of attempted murder stemming from her
llcged participation in plot to kill her husband, in
which prosecution State claimed that defendant
formulated idea of having her husband killed to
insure lhat she would be awarded custody, partic-
ularly in light of tnal judge’s emphatic limning
instructions concerning probative effect of that
evidence. Slate v. Weiler. 311 N.J.Super. 603.
513 A 3d 531 (AD 1986) certification denied 107
N.J. J7, 536 A.3d 130.

301. ---- Victim, photographs

rhrw photographs of victim's body were prop-
erly admitted into evidence in prosecution for
murder; brutal nature of beating was an issue in
case and photographs had probative value lo dem-
onstrate defendant's conduct. State v. Vujoscvic,
197 NJ.Supci. 435 487 A3d "1 (A.D 1955)
certification denied 101 N.J. It~. 501 A.3d 930

Photograph showing victim's wound was prop-
erly admitted in murder prosecution. State v.
Jordan. 197 NJ Super. 489. 485 A.3d 333 (A.D
1984).

Photographs showing victim on his back after
an autopsy stitched from shoulder to groin proved
nothing inasmuch as victim had been shot in back
and was simply inflammatory, and thus its admis-
sion was improper State v, Jordan, 197 N.J.Su-
per 489, 485 A.2d 323 (A D 1984).

305, Sclf-incriminalion, admissibility of evidence

State could have bullet surgically removed from
suspect's body for use as evidence in murder
prosecution particularly since surgical procedure
proposed constituted minor intrusion into individ-
ual's body under stringently limited conditions in
medical environment and surgical removal did not
implicate nght agai.ist self-incnmmation State v.
l.awson. 187 NJ.Super. 25 453 A 2d 556 (A D
1982)

306. Sintistical evidence, admissibility uf evi-
dence

Subject to appropnale standards concerning its
competency, such as its scientific reliability and
qualifications of expert witness, statistical evidence
of rehabilitative potential of similarly situated de-
fendants is relevant and admissible in evaluating
individual defendant's potential for rehabilitation
as aspect of Ills character presented as mitigating
factor in penalty pha; of capital case State v
Davis. %h N.J 611 477 A.3d 308 (1984).

307. Aggravating and mitigating factors, death
penalty, admissibility of evidence

Defense counsel could present any relevant evi-
dence on mitigation during sentencing phase of
capital tnal despite de”*ndant's express order not
to contest imposition of dealh sentence, is propor-
tionality of sentence was subject to mandatory
review State v Hightower. 214 N J Super 43.
518 A 2d 483 tA D |986|
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V. SUFFICIENCY OF EVIDENCE

361 In general

In prosecution for murder, evidence, including
ir sinmnv of witness that defendant had threat-
ened to kill victim Jiid testimony ot witnesses in
surrounding apartments as to defendants heating
ot sicttni pnor to her lumping from eleventh smrv
window was sufficient to support conviction for
murder, state v Lassiter. 19" \ J Super. 2. aS4
A 2d 13 IA D )9g4>

365. ldentification, sufficiency of evidence

1 vidence includin]. identification of car used in
commission of muri crs and fact Ihal defendants
were picked up in that car within 30 minutes after
shooting and fact that bullet found in car matched
calibre discovered at scene and there being also
"consciousness of guilt" evidence in solicitation of
false testimony and evidence of motive and other
identification evidence wav sufficient amply to
sustain murder convictions Slate v Carter. 91
N'J R6. 449 A 2d 1250 <|952)

373. Preexisting conditions, sufficiency of evi-
dence

Evidence was sufficient for jury tn fciony-mur-
der prosecution of defendant who. after commit-
ting robbery, drove away from scene and struck
motorist, allegedly causing him to suffer fatal
heart attack, notwithstanding victim's pieexivting
heart condition, State v Smith. 210 N..Super.
43, 5ttu A.2d 206 |A D 19?61 certification denied
1056 NJ 582 523 A 2d 210,

374. Purposeful or knowing conduct, sufficiency
of evidence

Evidence supported finding lhat defendant set
fire with an accelerant and did so with requisite
purposeful or knowing conduct so as to cause
serious bodily injury which resulted in victim's
death, thereby supporting murder conviction for
"purposely" or "knowingly" causing serious bodi-
ly injury which resulted in death, where there was
proof (hat defendant was asked to leave party at
third-floor apartment m question, at which point
defendant set fire on stairwell leading to apart-
ment. and that defendant was aware of wooden
structure and number of people tnh apartment,
some of whom had been drinking. State v Mar-
lin. 213 NJ.Super. 426. 517 A 2d 513 (A.D 1986)

375. Diminished capacity, sufficiency of evi-
dence

Even though tner of fact determines that de-
fendant's mental disease or defect prevented him
from forming necessary criminal intent to commit
murder, defendant may still be convicted of man
slaughter provided essential elements of crime are
prevent. State v. Brcaktron. 108 N.J 591 532
A 20 19 (]987]

VL.

431, In general

Jury instruction on accomplice liability was
supported by sufficient factual basis in prosecution
tor felony-murder and robbery: codefendant gave
defendant a gun which defendant put in his pants,
defendant searched through robbery victim’'s
purse, and both defendants threatened robbery

INSTRUCTIONS
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victim's father after murder victim wav shot.
Slate v Boyer. 221 N J.Stipcr 387. 534 A 2d "44
IA D |4S7]|

In view of testimony which tended to istabltsh
defendant's involvement w homicide, tnal court's
specific direction that codefendant could only be
an accomplice, esen m context of court’s general
statements tegardiiie jury's functions as the sole
tinder of facts, came close to charging lhat dctend-
anl wav guilty and was an impermissible invasion
ofjury’s function State v. Jordan. |97 NJ Super.
48U, 485 A 2d 323 (A D 1984)

446. Manslaughter, instructions—In general
Inasmuch as defendant’s defense was that he
was not involved in fight Ihat resulted in victim's
death, and inasmuch as defendant did not request
aggravated manslaughter charge, defendant was
not entitled to such charge. Slate v Ruscingno.
217 N Super 467, 526 A2d 251 (A D 1987)
certification denied 108 N.J. 210. 528 A 2d 30.

Where manslaughter charge, if given sua vponte
by the court ill murder prosecution, would sur-
prise prosecution or the defense, that unrcqursted
charge might be inappropriate: at very least, its
use mav require opportunity to be given to both
sides to address the new issue injected by the
court, including opportunity to present further
evidence; limning Staw v. Povtll, 8 N.J 305
Slate v. Choice. 98 N.J 295. 486 A 2d 833 (1985)

In murder prosecution in which facts did not
dearly indicate possibility that the crime was
manslaughter based upon provocation/pawion,
and in which there was no request for such a
charge, tnal court did not hase obligation on its
own to meticuloui.y sift through entire record to
see if some combination of facts and inferences
might rationally’ sustain manslaughter charge
State v. Choice. 98 N.J. 295, 486 A.2d 833 (1985)

---- Provocation, manslaughter. Instruc-

tions

In view of fact that defendant in prosecution for
murder did not contend lhat there was mutual
combat between himself and victim, but rather
that person who went with defendant to hotel
room pulled knife on victim once they were inside
room, record did not clearly indicate appropriate-
ness of charge for passion/provocation man-
slaughter as would warrant imposition of duly on
tnal court to sua sponte provide manslaughter
charge. State v. Ruscingno. 217 N J Super 467,
526 A.2d 251 (A.D.19S7) certification denied 108
N.J. 210. 528 A.2d 0.

Evidence that argument ensued between murder
victim and third party, which eventually resulted
in victim's death, was insufficient to entitle de-
fendant to manslaughter instruction in view of
generally accepted rule that words alone, no me—
ler how offensive or insulting, do not constitute
adequate provocation to reduce murder to man-
slaughter. und fact that argument wav allegedly
between thira parly and victim not victm and
defendant ~ State v. Ruscingno. 217 N Super
467, 526 A.2d 251 (A D 1987) certification denied
108 N.J. 210. 528 A 2d 30.

Passion/provocation manslaughter was not or.!;,
inconsistent with defendant's testimony bui wit

447,
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also inconsistent with Slate's version of homicide
and was substanuated by no testimony, therefore,
defendant was not entitled to manslaughter
charge State v. Cnsanlos (sub nom. State s
Arriagas). 10 N.. 265 508 A2d 167 (1986)

449, ---- Excluding .harge on manslaughter

Defendant charged with felony-murder was not
entitled to manslaughter instruction, where State
never contended lhat defendant fired gun that
killed victim. State v Bover. 221 N J Super 58,
534 A 2d 744 (A.D.1987),

Defendant who was charged with murder was
not entitled to manslaughter instruction in light of
evidence that victim was killed by forced asphyxi-
ation. despite defendant’s theones lhal victim was
killed inadvertently or in the heat of passion and
provocation resulting from sexual frustration.
Slate v. Hollander. 201 NJ Super. 453, 493 A.2d
563 (A D. 1985) certification denied 101 NJ. 335
501 A.2d 983

Where by its verdict jury found that homicide
was murder because it w> committed in course of
robbery, the “intent" necessary to commit felony
being purpose to deprive victim of his properly,
tnal judge's error in not giving manslaughter
charge, justified by evidence, was harmless. State
V Arriagas. 198 NJ.Super 575 487 A 2d 1290
(A D 1985) affirmed 102 NJ. 265 508 A 2d 167

Although defendant's postuic before jury in
homicide and robbery prosecution was lhat anoth-
er person, acting alone, killed victim, defendant
was not thereby barred from requesting man-
slaughter charge based on evidence that he inlcr.d-
ed lo kill victim out of passion reasonably pro-
voked by victim's assaultive conduct, ethnic slurs
and obscenities, and thus judge erred in not giving
manslaughter charge. State v Arriagas. 198 NJ.
Super 571. 487 A.2d 1290 (A.D.1985) affirmed
12 NJ 265 508 A.2d 167

455, Degree of offense, instructions

In prosecution for murder, trial court was
obliged to submit to the jury those theones of
homicide involving lesser degree of culpability
which found reasonable support in ihe evidence
Slate v Lassiter. 197 NJ.Super 2 484 A 2d 13
(A.D 1984).

459, Evidence as justifying Instructions, Instruc-
tions

In prosecution for murder based on theory that
defendant's brutal beating of victim had caused
her to jump from eleventh story window rather
than be healcn to death, defcrdant was nut enti-
tled to jury instruction on oifensc ot aiding suicide
where evidence demonstrated lhat victim’'s behav-
ior was provoked entirely by abuse and coercion
on ihc part of defendant and was unrelated to any
suicidal purpose Stale v, Lassiter. 197 N J Super

484 A2d 13 (A D 19841

461 Intoxication, instructions

Defendani convicted of murder was denied fair
inal by tnal court's failure to charge that intoxi-
cation was not defense lo manslaughter or aggra-
vated manslaughter, as lhat failure unintentionally
Presented conviction on those lesser included of-
fenses and forced jurs lo chivosc between murder
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conviction and acquittal ~ State v. Warren, 104
NJ 571 518 A 2d 218 (1986)

466. Verdict, sentence and punishment, instruc-
tions

Tnal court's supplemental instructions given
after jury informed court that it was unable to
reach unanimous verdict constituted prejudicial
error where instruction implied that jury's task
was simply fact-finding and weighing, and may
have left jury with impression th3t was no! re-
sponsible for decision sentencing defendani lo
death. State v. Ramseur. 106 NJ. 123 524 A.2d
183 (1987).

Notwithstanding fact that trial court informed
jury in penalty phase of capita! trial that nonunan-
imous verdict would result in scnlence of impris-
onment. trial court's supplemental instructions
given after jury announced that it could r.ol reach
unanimity which did noi reinform jury of conse-
quences of nonunanimous verdict, and which im-
properly emphasized importance of reaching
unanimous verdict were coercive, and thus preju-
dicial error. Slate v. Ramseur, 106 NJ 123 54
A 2d 183 (1987).

After trial court was informed hy jury after four
hours of deliberations that it was unable to reach
unanimous verdict, remand of matters to jury for
lunher deliberations was noi abuse of discretion
where jury asked court for suggestions, and penal-
tv phase involved several complex issues ~State v.
Ramseur. 106 N.J 123 524 A2d 183 (1987).

467. Diminished capacity, instructions

Murder defendant was entitled to have jury
charged that relevant evidence of mental disease
or defect could be considered either with respect
to insanity defense or as negating stale of mind
required for murder, where competent reliable
evidence was submitted as to defendant's schizo-
phrenic tendencies and disorientation at time of
murder. Stale v Breaklron. 108 N.J. 591 53
A 2d 199 (1987).

Tnal court's failure to give instruction on de-
fense jf diminished capacity was error in murder
tnal even though defendan’ failed to give prctna!
no'jice of intention to rely on such defense, where

caring regarding defendant's competency to

stand trial terminated before tnal court reached
issue of defendant's lack of capacity to waive
insanity defense and where it was apparent to
State that defendant's mental condition was at
core of case. States Jasuilcwicz. 205 N.J Super
558, 501 A 2d 583 (A D. 1985i certification denied
106 NJ 467, 511 A 2d ts19

468. Causation, instructions

Tnal court's failure to define statutory elements
of causation in instruction to jury on felony-mur-
der charge required reversal, despite coun's re-
peatedly stressing that State had burden of prov-
ing beyond reasonable doubt that defendani
"caused" deaih of victim State s Smith. 210
S J Super 43. 509 A.2d 200 (A D !9S6i certifica-
tion denied 106 NJ 582 523 A2d 210
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4685.
general, instructions

Charge instructing jury li>decide case "without
any bias, prejudice or sympathy” in death penally
deliberations was proper declining lo follow /Vo
pici lanphear. 3bcalud Ib.. 213CalRplt 122
(KOI"2d IDSI. Lcgarc v ate. 250 Ga. 875, 12
SE2d 351 state v. Qe:ni)\a'i, 81 Wash 2d 124
499 I' 2d 1268 State s Ramseur. 106 N.J. 123
524 A 2d 188 (1987).
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Ajuimating and mitniutinp (actors. In  would cause victim's dealh, jnd failure to submu

reckless and aggravated manslaughter charges wj,
thus reversible error, evidence presented Jt lean
rational basis for convicting defendant ot reckless
or aggravated manslaughter  State \ Howenv
INN NJ 622 532 A 2d 215 (1957|

VII. SENTENCE AND PUNISHMENT

521 Validity—In general
The 30-ycur minimum sentence without parole

469, Outrageousncss tir vllcncss of murder, ag-eligibility mandated by NJ S A 2C 11-3 subd b.

gravating factors, instructions

Tnal court's charge during sentencing phase of
capital inal which focused on fact Ihal murder
had been committed in presence of victim's grand-
children was proper to explain lo jury Ihal n
could consider fact only as evidence of defendant's
depravity of mind, and that it could not consider
etTcci of cnme on children  State v. Ramseur,
106 NJ. 123 524 A,2d 183 (1987).

Instruction on issue of whether murder Involved
torture, depravity of mind, or aggravated nailery
to victim for purpose of finding aggravating factor
in penally phase of capital tnal lacked clanty
necessary to satisfy requirement that jury's discre-
tion be rationally channeled Slate v. Ramseur,
106 N.J 123 524 A.2d 188 (1987).

Where murder was not product of greed, envy,
revenge, or other emotion ordinarily associated
with murder, and served no purpose for defendant
beyend his pleasure of killing, coun shall instruct
jury on meaning of depravity for purpose of find-
ing as aggravating circumstance fact that murder
involved dcpravny of mind. State v. Ramseur.
10(. N.J. 123 524 A.2d 188 (1987).

With regard to aggravating factor (hat "murder
w:s outrageously or wantonly vile, horrible or
inhuman in Ihal it involved torture, depravity of
mind, or an aggravated battery." tnal coun
slould not quote subd. c(4)(c) since initial pan of
n serves no function, and it will serve only to
confuse jury to tell it that it must find that murder
vas "outrageously or wantonly vile, hornblc or
inhuman,” and then later instruct jury to dis-
regard that ponton of the instruction. State v,
lhegenwald, 106 N.J. 13..524 A2d 130 (1987)

'170. R' u . belief, self-defense. Instructions
Int ve-ution in which defendani al-
legedly victim was 3boul lo attack .md
latal’ 1 victim in stomach, instruction lhat
in- i-defense would serve to reduce mur-
ir tcificd degree of manslaughter was

i; tsed- jury was given opportunity lo
l ice of defendant's honest, if not rea-
n -fin necessity to use force when jury
i frf on alternative virdicts of murder.
ii daughter, aid aggravated manslaugh-
te Bowens, IDS N.J. 622, 532 A.2d 215
(19.

In i osceuti m, defendant was not enti-
tled . self-defense instruction based on
dcfendai. that victim whom he fatally
stabbed wa. a stab him. out was entitled to
have jury cons. ailable verdicts implicated by
defendant's eudt.  that he did not have prereg-
uisite for murder ct iction of conscious object or
near certainty that hu attempt to defend himself

upon murder conviction is noi facially violative of
federal and siale constitutional safeguards against
inflictions of "cruel and unusual punishment"
(US.C.A Const. Amends 8 14 N..S A. Const.
An |. par 12). not is the extent of such punish—
ment disproportionul to the ofiense State v
Johnson, 206 N.J Super 341, 502 A 2d 1149
(A.D. 1985) certification denied KM N.J 383 517
A.2d 390

52J. In general

Tnal judge in staling, when sentencing for mur-
der. Ihat he was imposing aggregate sentence of 70
years wnh 25 years parole ineligibility because of
cruel and callous manner in which defendant had
robbed and killed complied wnh code provisions
which were in elTeel al lime of sentencing Siuic
s Arriagas. 198 N..Super 575, 487 A.2d 1290
(A D.1985i a(firmed 102 N'J. 265. 508 A.2d 167.

Where instruction kepi jury from finding de-
fendant guilty of purposeful or knowing murler,
and defendani war found guilty only of felony-
murder, armed robbery necessarily merged with
the felony-murder. and judge 113 opponunily of
imposing separale sentence for armed robbers,
and imposition of separate sentences was plain
error. Slate v. Arriagas, 198 N.J.Super 575. 487
A 2d 1290 (A.D. 1985) affirmed 102 N.J. 265. 508
A 2d 167.

Societal interest in just punishment is particu-
larly acute when the cnme is murder. State s
Rodriguez, 97 NJ. 263 478 A2d 408 <|9%4),

Factor which makes case a "capital case" is
existence of one or more aggravating factors
which arc noi outweighed by one or more mitigat-
ing factors. State v. Timmons. 192 N J.Super.
141 469 A.2d 46 (L 1983).

Great defi ence must be given lo legislative
intent govemme sentencing for murder. State v.
Serronc, 95 N.J. 23, 468 A.2d 1050 (1983).

Defendant convicted of premeditated murder,
felony-murder, and underlying felonies of rape
and robbery could be sentenced not only for
premeditated murder, but also for the two under-
lying felonies. Stale v. Stcnson, 188 NJ Super
361 457 A,2d 841 (A.D. 1982) certificalion dented
93 NJ. 268, 460 A.2d 671

$235. Felony-murder, sentence and punishment

Robbery was an aggravating circumstance, as
well ns an essential clement of felony-murder, that
should properly have been considered in defend-
ant’s punishment on his felony-murder conviction
Slate v. Rodngucz. 97 N.J 263 478 A 2d 408
(1984)

Last additions In text Indicated by underline;
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524. Trial, in general, sentence and punishment

Failure by stale to provide itemization of aggra-
vating factors at arraignment in death penalty case
and. further, to seek extension of the time to do so
under this rule pertaining to additional discovery
in capital cases precluded state from setting forth
aggravating factors at sentencing hearing. Stale
v Timmons, 192 N.JSuper 141 469 A 2d 4ft
IL. 19821

525, Jurors, sentence and punishment

Concepts of due process, fundamental fairness.
and judicial economy permit the court in a eapital
murder case to declare before the guilt phase of
the trial, where it is clear that certain evidence of
guilt . 11 not be relevant to the aggravating
factors, that a nondcalh-qualified jury will be
empaneled to hear the guilt phase and a separate
death-qualified jury will be empaneled to hear the
penalty phase if required. Slate v Monturi. 106
N.J.Super. 317, 478 A.2d 126b (L.1984).

'n death penalty case, prospeenveyiirnr must be
individually questioned in voir dire, apart from
mher prospective jurors, as to his or her attitudes

out death penalty. State s. Timmonv, 192 N.J.
Super. 141 469 A.cd 46 (L.19S3),

Motion seeking order prohibiting "death qualifi-
cation” of jurors and precluding or limiting prose-
cutor's use of peremptory challenges against mi-
nority groups would be denied, insofar as it relat-
ed to federal grounds, for reasons stated in Dob-
bert v. State, 409 So 2d 1053 and Dobbert v.
Strickland. 532 F.Supp 545. Stale v. Bass. 191
NJ.Super. 343 466 A.2d 976 (L.1983).

526. Evidence, sentence and punishment

In penalty phase of eapital proceeding, conven-
tional standards of competency of evidence, relat-
ing to both expert's qualifications and scientific
reliability of subject matter, are not to be strictly
applied on proffer of statistical evidence of reha-
bilitative poicntial of similarly situated defendants
Stale v. Davis, 96 N.J. 611, 477 A 2d 308 (1984).

Sentencing judge may exercise far-ranging dis-
cretion as to sources and types of evidence used lo
assist him or her in determining kind and extent
°f punishment to be imposed in sentencing phase
°f capital proceeding State v. Davis, 96 N.J 611,
377 A 2d 308 (19841

In sentencing phase of capital proceeding, de-
fendant is entitled lo use all reliable, helpful infor-
mation State v. Dasis, 96 N.J. 611, 477 A2d
36 (199

Defendant's latitude in presenting mitigating
‘actors in death penalty ease should be exceeding-
ly broad, bounded ‘Is' hy requirement of rele-
vance State v Timmons. |92 NJ.Super 141,
469 A.2d 46 (L. 1931

Instructions—In general, sentence and pun-
ishment
Aggravated assault charge should have been
Sven in prosecution for murder where a jury
could have concluded lhat. notwithstanding de-
fendant's assault on victim, victim died solely
from aition of another State v Vvujoscvic, 9x
s J Super 435. 487 A2d 751 (A D 10851 eertifi-
cllion denied 101 NJ 247. 501 A 2d 920
la*t deletions by aWkeoots

6Ny SA—3
1988 PP

527.

DO

2C:1-3
Note 5405

—-—- Unanimity of verdict, instructions,
sentence and punishment
Subsection concerning consequences of failure
to reach a unanimous verdict and directing court
to advise jury about same does not apply in guilt
phase of criminal cave. State v. D'Amato, 218
N.J.Super 59. 528 A2d 928 (A.D. 1987).

533.  Concurrent sentences

State v. Reeves, 159 N.J Super. 130, 387 A.2d
381 (A.D.1978) [main volume] certification denied
79 N.J. 471, 401 A.2d 228

530.

534. Consecutive sentences

Consecutive sentences of a custodial term of ten
years, with parole ineligibility for five years, and
30-year custodial term, with parole ineligibility for
15 years, and $500 penalties on each count, for
aggravated assault and murder, respectively, were
within statutory limits and within applicable
guidelines. S;ate v, Lassiter, |97 N.J Super. 2
454 A.2d 1) (AD.1984).

Trial court did not err in giving defendant
consecutive sentences for murder and assault of
the same victim because the crimes constituted
separate and distinct offenses where the assault
wcj committed more than 24 hours prior to the
murder. State v. Lassiter. 197 N.J.Super. 2 484
A,2d 13 (A D 1984)

Imposition of consecutive life sentences for mul-
tiple murders remains a viable “ordinary" sentenc-
ing option without reference to or implication of
statutory extended-term mechanisms, conditions
or procedures. State v. Serrone. 95 N J. 23. 468
A.2d 1050 (1983).

538 ---- Excessive or punitive duriitl”’ of sen-
tence
Stale v. Barry. 86 N.J. 80. 429 A,2d 551 (1981).
certiorari denied 102 S.Ct. 553 [main volume] 454

ILS 1017. 70 L.Ed.2d 415.

5405. LiTe imprisonment, sentence and punish-
ment

There was no justifiable reason to disturb sen-
tence imposing life imprisonment for murder and
requiring defendani to serve term of 25 years
without being eligible for parole, since tna! coun
did noi impose extended term, sentence was with-
in statutory limits, sentence was based upon find-
ings of fact grounded in competent, reasonably
credible evidence, trial coun applied correct legal
pnnciplcs in exercising its discretion, and sentence
did not shock judicial conscience. State v Hu-
tnanik, 199 N.J Super. 283 489 A.2d 691 (A.D
19851 certification dentco 101 N.J 266. 50! A 2d
934

Life sentence for first-degree murder is not a
sentence for an "extended tenn" within limitation
of § 2C44-5 which states that "not more than
one sentence for an extended term shall be im-
posed " State s. Serrone. 95 NJ 23 46? A.2d
1050 (1983).

Imposilion of a life scnlence for murder is not
dependent upon (he offender's status with respect
to enhancement cntena necessary to impose an
"estended term" of impnsonment. but is pnmanlv
dependent upon the nature of the offense  State
v Serrone. 95 NJ 23 468 A 2d 1050 |]983)
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Imposition of life imprisonment lor murder is
noi based upon § 1C 441 ss!i*.* defines cntcrta
for an "extended term", a life ..-nlcuce for mur-
der is really an ordinary sentence Slate v Ser-
rone. 95 NJ M. ami A Id 1050 (log!)

541 Death penalty—In general

Retribution constitutes salid penological objec-
tive for death penally; rejecting People v
Andcnnn, ti Cal.ld 628, OKI Cal Rptr 152 445
P 2d 830. calling into doubt Slate i. /run. JJ N1J
147. 162 A 2d 851; Stale v. Leggeadnnt, 75 N.J
150. 380 A 2d 1112 State v. Ramseur, 10b N.J.
123 524 A.2d 183 (1487)

As prerequisite to capital punishment under
statute, defendant must purposely or knowingly
cause death or senous bodily injury resulting in
death by his own conduct or procure same, and
not merely participate as accomplice in felony-
murder. State v. Martin. 213 N.J.Super. 426. 517
A.2d 513 (A.D 1486).

The 148 amendment to dealh penally provi-
sions did not reduce authorized maximum in mur-
der cases where death penalty is not ..posed,
rather, thire are three sentencing options: death,
sentence of 30 years without parole; or sentence
between 30 years and life with mandatory mini-
mum 30-year term of parole ineligibility. Stale v.
Martin. 213 N.J Super. 426, 517 A.2d 513 (A.D.
1486).

Existence of adequate factual basis for serving
defendant with notice of aggravating factor lo be
proved in capital sentencing proceeding does not
preclude determination that prosecutor acted arbi-
trarily or capriciously in selecting defendant's case
foi capital treatment. Slate v. Smith. 202 N.J.Su-
per. 578. 495 A.2d 507 (L.1985).

Stale's proofs at penalty phase in a capital
murder case arc limited to that which is relevant
to specific aggravating factors noted Stale v.
Montun. 195 N.J Super, 317, 478 A.2d 1266
(L. 1984).

There is no justification for dilTcreni interpreta-
tions of state and federal law concerning capital
punishment insofar as it is alleged to be constitu-
tionally cruel and unusual puntshment. State v.
Price. 195 N.JSuper. 285 478 A2d 1249
(L. 1984).

Because of its uniqueness, death penalty cannot
he imposed under a statutory scheme lhat creates
a substantial risk that the death penalty would be
inflicted in an arbitrary and capricious manner.
State s. Price. 195 N.J.Super. 285, 478 A.2d 1249
(L.1984)

Imposition of death penalty requires more pro-
cedural safeguards than would attend imposition
of custodial sentence. Sta.e v. Biegcnwald, 96
N.J. 630. 477 A.2d 318 (1984) clarified 97 N.J.
666, 483 A.2d 184

Defendant is tc be sentenced to dealh only on
clearest evidence that no mitigating factor or
factors outweigh aggravating factors alleged by
Stale. State v. Timmons. 192 NJ.Super. 141, 469
A.2d 46 (L 1983).

Fact finder was precluded from imposing death
penalty where state conceded the absence of ag-
gravating factors and was barred from introducing
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existence of such aggravating factors, if PB(
found, ai venlencing hearing Siale v Timmorn
192 S'J Super 141 4h9 A 2d 46 (L 1983)

Defendants could noi prohibit ihe "death qualj
fication" of |urors in capital case Stale v Ba«
18° NJ Super 4til, 4(4) AJd 223 (L 1983).

5411 Aggravating factors, death penalty
sentence and punishment
Jury finding lhal aggravating factors out

weighed mitigating factors beyond a rcasonabk
doubt was requited hy subd. c(2. 3L at time of
defendant's tnurdcr tnal as a matter of fundaencn.
tal r.iimevs, and absence of such a finding mandat,
cd reversal and retrial of death penalty decision
State v, Bicgenwald. 106 NJ 13 524 A 2d 130
(1987).

Motion for evidentiary' hearing to dismiss one of
two aggravating factors which Slate intended to
establish in sentencing proceeding in murder pros-
ecution to support death sentence could not be
considered before guilt determination phase of
trial where, because both aggravating factors were
not being challenged, death-qualified jury and sep-
arate sentencing hearing were still necessary and
issue might become moot upon rendition of ver-
dict in guilts phase of trial. Stale v. Spotwood,
202 N.J.Super. 532 495 A.2d 483 (L.1954).

Alleged Tacts that defendant, apparently because
of her beliefs Ihal the father of three of hct
children might attempt to gam custody of them,
over a period of several hours and after much
thought, placed each of her four children into a
river until they were drowned, demonstrated a
murder which was outrageously or wantonly vile,
hornbic or inhuman and which involved tonure.
depravity of mind and an aggravated battery to
the victims, thereby constituting an aggravating
factor under this section Suite v. Wnght, 19
N.J.Super 516. 453 A.2d 436 (L.1984).

To permit the prosecutor to withdraw a previ-
ously indicated aggravating factor violates the
clear legislative intent to remove from the prose-
cutor any discretion in connection with the death
aspect of a murder case and gives an interpola-
tion to this section which mig.it render ii uncon-
stitulional. ~State v. Wnght. 196 NJ.Super. 516
483 A.2d 436 (L.1984)

Having an aggravating factor involved does not
deny the tnal coun jurisdiction to determine the
penalty aspect of a capital case State v. Wright.
196 NJ.Super. 516, 483 A.2d 436 (L.1984).

Poslmurder offenses defendant allegedly com-
mitted were irrelevant in penally phase of his
prosecution for two counts of conspiracy to com-
mit murder and three counts of murder, to sup-
pon. as an aggravating factor, a finding that the
murder was committed for the purpose of escap-
ing deleclion. apprehension, tnal. or punishment.
State v. Montun. 195 N..Super. 317, 478 A.2d
1266 (L.1954).

Fact that a murder was outrageously or wan-
tonly vile, hornble, or inhuman, as an aggravating
factor in a murder prosecution, requires a showing
of tonure. depravity of mind, or aggravated bat-
tery to Ihe victim. Ihe depravity of mind referring
to a mental state which leads to tonure or aggra-
vated battery before the victim is Kkilled, and
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torture and aggravated battery eon> M together,
imposing a requirement for evidence .  the vic-
tim was seriously physically abused pnor to death

Stale v. Montun, 145 N.J Super. 317, 478 A.2d
1260 (L. °33%4).

Statutory aggravating factor that defendant pur-
posely or knowingly created grave nsk of death to
another person in addition to murder victim may
constitutionally be applied where another is actu-
ally injured by virtue of protimity to defendani
dunng actual killing and type of weapon used,
including handgun, revolver or shotgun. State v.
Price. 19 N.J Super. 285 478 A.2d 1249
(L 1984).

Statutory aggravating factor that defendant pur-
posefully or knowingly created grave risk of death
to another person in addition to murder victim
was not facially unconstitutional as applied to
defendant where undisputed facts reflected that
defendant unloaded sis rounds of his .38 caliber
revolver at intended murder victim while the
“other person” was sitting close to victim on
couch, and several bullets struck victim on side
next to which "other person" was sitting. State v.
Price, 195 NJSuper 285 478 A2d 1249
(L.1984).

Pretnal judicial review of adequacy of evidence
to support aggravating factors which prosecutor
proposes to prove at capital sentencing proceeding
is warranted, though not mandated, hy. inter aha,
need to ensure that defendant is not subjected to
such proceeding without justifiable cause, together
with substantial commitments of time and re-
sources triggered by prosccutonal charging of ag-
gravating factors which could result in death nen-
alty. State v. McCrary. 97 N.J. 132 478 A.2d
139 (1984).

This section which provides as an aggravating
factor permitting death sentence that murder was
outrageously or wantonly vile, horrible or itthu-
Wan in that il involved torture, depravity of mind,
"t an aggravated battery of the victim must be
construed so that test requires evidence of tonure,
mepravity of mind or an aggravated battery to the
‘ictim and, under this section depravity of mind is
‘fte mcr’al state which leads to tonure or aggrava-
faii battery before the victim is killed, and torture
and aggravated batterv must be construed togctli-
"m imposing a requirement of evidence that the
stettm was seriously physically abused prior to
Jeath. State v. Bass. 189 N.J.Super 445, 400
-'d 214 (L.1983)

AL1l Escape, aggravating factors, deuth
penalty

%J.S.A. 2GI1-3. subd. c]4)(f). staling that ag-
gravating factor shall be found when murder wes
"mniitied for purpose of escaping detection, ap-
i thcrnwion. tnal, punishment or confinement for
‘Wither offense committed by defendant or anoth-
"« did not apply only to killing of law enforce-
rent officer or someone acting in capacity of law
“fnrccment officer, particularly vhere NJS A
*m *1-3. subd. c(4)(h) specifically applied to kill-
‘9 of law enforcement officer State v Moore.
"' NJ Super 561. 5(U A 2d >04 <1 |985l

Alleged robbery of victim and burglary of vie-
*9* apartment on same dav as murder of victim
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could be used to suppon aggravating factor pro-

vided for in N.J.S.A 2C:lI-3, cube c(4)(0, for

murder committed for purpose of escaping detec-

tion. apprehension, trial, pumshmen’ or confine-

ment for another offense committed by defendani

or another. State v. Moore. 207 NJ.Super. 561
504 A.2d SCU tL.1985).

Evidence that victim was next door nc thbor of
one defendant and that victim knew who defend-
ants were was sufficient, for purposes of o'ercom-
mg defendants’ pretnal motion to dismiss aggra-
vating factor, to suppon State's allegation thai
i* 'rndants murdered victim to prevent victim

identifying them to police and testifying
gainst them at trial for robbery, burglary, posses-
sion of a weapon and conspiracy Stale v. Moore.
207 N.J.Super 561 504 A.2d 804 (L.1985).

541.12. Commission during other offense,
aggravating factors, death penalty

Defendants convicted under common-law doc-
trine of felony-murder will not be subjected to
capita) punishment. State v. Ramseur. 106 N.J
123 524 A.2d 188 (1487).

C jnsideralion of fact that murder was commit-
ted during felony as aggravating factor was not
unconstitutional in view of fact that this section
required that defendant commit murder "purpose-
ly” or "knowingly." State v. Ramseur. 106 NJ
123 524 A.2d 188 (|4«7).

Allegations that murder was committed dunng
robbery and that murder was committed dunng
burglary must be enumerated as single aggravat-
ing factor under N.J.S.A. 2GI1-3, subd. c(4)(g).
for ofTense committed while defendant was en-
gaged in commission of. nr attempt to commit, or
flight after committing or attempting to commit
robbery, sexual assault, arson, burglary or kidnap-
ping, but jury must he instructed lo consider both
robbery and burglary in overall weighing process.
State v. Moore. 207 NJ.Super. 561 504 A.2d 84
(L.1985).

54115, ---- Juveniles, death penalty, sentence

and punishment

Legislature s providing for adult treatment -f
certain juvenile defenders was n"t intended to
preclude application of capital punishment statute
to such offenders especially in light of inclusion of
mitigating factors of age and character State v,
Smith. 202 NJ.Super 578 -NJ A2d 507

(L19S5).

54116. — OutrcReousness or vilencss, aggra—
vating factors, death penalty, sentence
and punishment
rac*s that murderer committed murder because

he liked it or it made lum feel better, that he

killed bystanders without reason, that he killed
children or others whose helplessness would indi-
cate that there was no reason to murder, or that
murderer intentionally mutilated body he believed
wav no longer a live human being, evidenced

"depravity of mind" for purposes of provision in

dealh penally statute listing as aggravating cir-

cumstance fact (hat murder was outrageously or
wantonly nie, horrible, or inhuman in that it
involved depravity of mind. State v Ramseur.

IlioNJ 123 524 A 2d 188 (1457)
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Mere fact thul murder is preceded by warning
to victim would nor fulfill requirement 1131 mur-
derer intends to. or has explicit purpose to. inflict
severe psychological or physical pain pnor to
dealh for purpose of provision in this section
listing as aggravating circumstance fact lhat mur-
der was outrageously or wantonly vile, horrible, or
inhuman and that it involved depravity of mind
State v Ramseur. 10b N.J 123 524 A 2d 185
11987),

Torture or aggravated battery to murder victim
esists. for purpose of provision in this section

*mg as aggravating circumstance fact that mur-

nvotved torture or aggravated battery, if de-

1t intended to cause, and did in fact cause,
sever physical or psychological pain or sulTenng
to victim pnor to victim's death, with seventy
measured cither hy intensity of pain or duration of
pam. or combinaiion of both. State v Ramseu”.
106 N.J. 123 524 A2d 183\I987)

Subdivision c(4Mc) listing as aggravaiing cir-
cumstance fact Ihat murder was outrageously or
wantonly vile, homblc. or inhuman in lhat it
involved tonure or aggravated battery to victim
could be applied to c.xccution-style murders in
view of extreme psychological suffering by victim
Stale v. Ramseur." 106 N.J. 123 524 A2d 183
(1987),

Evidence that defendant told murder victim,
after he had stabbed her, but while she was still
alive, that he was going tc kill her grandchildren
would be sufficient to suppon finding that defend-
ant purposely inflicted severe mental pain pnor to
victim's death for purpose of subd, c(4)(c) listing
as aggravating circumstance fact that murder in-
volved tonure. Stale v. Ramseur. 106 N.J. 123,
524 A.2d 183 (1987)

541.17. Age. mitigating factors, death pen-
alty, sentence and punishment

Age should be considered as mitigating factor in
penalty phase of capital trial only when defendant
is relatively young 0! when defendant is relatively
old State v Ramseur, 106 N.J. 123 524 A 2d
188 (1987).

Notwithstanding fact that defendant was ‘2
years old at lime or killing, failure to provide
definition for mitigating factor of age of defendant
was proper in penally phase of capital trial even if
imposition of mandatory 30-ycar term without
parole would have protected society because de-
fendant would ha-e been too old 10 constitute
threat to anyone when he would become eligible
for parole. State v. Ramseur, 106 N.J. 123 524
A 2d 183 (1987).

Burdenof proof, death penalty, sen-
tence and punishment

In all cases charged under the Code's murder
provisions, in order for the death penally to be
imposed. Slate must prove beyond a reasonable
doubt that aggravating factors outweighed the
mitigating factors Stale v Biegenwald. 106 N J.
13 524 A.2d 130 (1»87)

This section does not unconstitutionally impose
upon defendant burden of proof in connection
with weighing of aggravating and mitigating
factors, rather, only burden imposed on defendant

5412
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is burden of producing existence of any mmgati”®
factors, whereas burden imposed upon state is p
prose besom! reasonable doubt existence of aggr*
sating faclors and ihe ultimate issue, lhat 5
whether aggravating factors outweigh mmgatinj
State s Price. 1t? v j Super 285 4~ \ 2d |ig;
(L1984).

Intent, death penalty, sentence anj
punishment

To sustain a lirding that murder was commit-
ted for purpose of escaping detection, apprchci
sion. trial, punishment, or confinement for anoth-
er offense committed by the defendant or anothet,
as an aggravating factor in prosecution for mur-
der, motive behind die murder must be the con-
cealment of another pnor offense, and lhe proof
must be limited to that issue. Slate v. Montun
195 N.J Super 317. 478 A.2d 1266 (L.19114).

Statutory aggravating factor that defendant pur-
posely or knowingly created grave risk of death to
another person 11 addition to murder victim may
constitutionally r applied where, though no actu-
al injury was su < scd, other person was so close
to defendant during his act of killing as to be
within ihe "nvne of danger" posing real likelihood
of nsk of death, constdcnng type of weapon used
and actual conduct of defendant! State v Price.
145 NJ.Super 285 478 A.2d 1249 (L.1984)

To constitutionally apply statutory aggravating
factor that in commission of murder, defendant
purposely or knowingly created grave nsk of
death to another person in addition In victim,
facts must include a knowing or purposeful state
of mind vis-a-vis the creation of a great nsk of
death, that there be a likelihood or high probabili-
ty of great nsk of death created, not just a mere
possibility, and dial there be at least another
person within the "zone of danger" created by
defendant's conduct. Slate v. Pnce, |9% N.J.Su-
per. 285, 478 A 2d 1249 (L 1984).

5413.

Procedure, death penalty, sentence
and punishment

Pretrial motion to merge aggravating factor that
murder was committed during robbery and that
murder was committed during burglars was pre-
mature, and would only become viable if. after
guilt phase of inal, jury convicted defendant of
purjs.seful or knowing murder by his own con-
duct and of both robbery and burglar). State s.
Moote. 207 NJ.Super. 561, 504 A.2d 8C4
(L.1985

A prosecuting attorney who may determine
which defendants will be subjected to the death
penalty and which will not is violating the sen-
tencing proceeding set forth in this section, which
provides that such proceeding may not be waived
by the prosecuting attorney. State v.Wnght. 196
NJ.Super. 516. 483 A.2d 436 (L 1984).

Any sentencing procedure which lacks legisla-
tive standards in connection with death sentence
adjudication or which allows arbitrary or capn-
cious sentences may be rendered unconstitutional
State v. Wnght. |4b NJ Super 516. 483 A.2d 436
<L 1984).

State death penalty sentencing procedure must
allow ary mitigating factors to be considered.

5414,
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State v Pnee, 195 N/ Super. 285, *'8 A 2d 1249
<L 19541.

Thu section must direct scntencer's discretion
b> clear and objective standards, providing specif-
ic and detailed guidance, and it must provide for
an appeilale process by which a senience of death
may be rationally reviewed Slate v. Pnce. 195
NJ Surer 285, 478 A.2d 1249 (L 1984).

5415 Notice, death penalty, senience and pun-
ishment

Rule 3 13-4 providing that notice of aggravat-
ing factors should be served at time of arraign-
ment means that nonce must be given at arraign-
ment. not whenever prosecutor determines, if
there is sufficient reason for an extension of time
for such notice, il should be prosecutor's responsi-
bility to move for an enlargement and such mo-
tion should be made al time of arraignment
Stale s Pnce. 195 N.J.Super. 2S5, 478 A.2d 1249
(L 1984).

Prosecutor's failure, in violation of Rule 3:13-1.
to provide defendant at arraignment with notice of
intent to seek death penalty and aggravating
factor, rather waiting until two months after ar-
raignment. would be treated as if a motion to
enlarge time had been filed and granted nunc pro
tunc, notwithstanding that no motion to enlarge
was made al arraignment, nor was a motion to
enlarge nunc pro tunc filed at any time, where
defendant had had notice since Septembe’ 1953
for a tnal expected to begin in March, 1984,
defense counsel had had ample and sufficient op-
portunity to prepare, there was no indication Ihat
delay was result of negligence or bad faith on pan
of prosecutor, and ii could be reasonably assumed
lhat delay arose as result of prosecutor’s attempts
to carefully and fully evaluate each case. State v

Pnce. 195 N.JSuper. 285 478 A2d 1249
iL 1984).
5416, Jury, death penalty, sentence and

punishment

Courts may not require poslguill dealh qualifi-
cation of jury pursuant to court’s common-law
supervisory powers over administration of crimi-
nal jus'ce where Legislature explicitly required
that same jury must generally decide both guili
and sentencing  State v Ramseur. 106 NJ 123
524 A.2d 188 (1987)

A coun may decide pretnal in a capita! murder
cave that a second jury will be empaneled if
defendant ts found guilty of purposeful or know-
ing murder bv his own conduct. Slate v Monlu-
n, |45 NJ Super 317. 47S A 2d 12bb (L 1984).

Empaneling a death-qualified jury in prosecu-
tion tor two counts of conspiracy lo commit mur-
der and three counts of murder, as well as 15
additional postmurder offenses, and trying the
-ase as to guilt on all counts, defernng any deci-
sion as to the necessity for empaneling a separate
dcjth.qualificd iury for the penalty phase until Ihc
guili phase was completed, was the appropriate
rtosedurc lo follow m light of information ongi-
nalK before the cmm. despite fact that guilt phase

' trial might consist largely of postmurdcr of-
maves which could prejudice defendant at penally
fbasc of inal. bui further information warranted
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scvenng the postmurder offenses  State v Mon-
tun. 19 NJ Super 317.478 A 2d 1266 <L 1984).

That state death penalty scheme requires jury to
determine and weigh aggravating and mitigating
factors but does not authorize jury to determine
actual sentence does not violate N.J.S.A. Const-
An |, pars. 9. 10 providing for right of trial by
jury’, as jury sentencing has never been permitted
and the Constitution does not require to the con-
trary and. as a practical matter, it is precisely lhe
jury which does deierminc whether death penalty
is to be imposed by performing its weighing func-
tion. State v. Pn.c. 195 NJ Super 28$. 478 A.2d
1249 (L.1984).

— Grand jury, death penalty, sentence

and punishment

Section 2C:11-3 fails to pro.ide for presentation
of aggravating factor or factors to grand jury does
nor violate N.J.S.A. Const. An. I. par. 8 provid-
ing that no person may be held to answer for any
cnmmal offense unless on presentment or indict-
ment of grand jury, as that requirement relates to
indictment by grand jury of offense charged, not
the particular sentence or punishment Slate v,

5417.

Pnce. 195 NJSuper. 285 478 A2d 1249
(L 1984).
5418. Evidence, death penalty, sentence

and punishment

1’pon finding of necessity tc go to penalty- stage
in tnals of defendants charged with purposeful or
knowing murder by their own conduct, State
would be limited, in proofs in suppon of N.J S.A.
2C 11-3, subd ctt)(c). providing that jury may
find aggravating factor where murder was out-
rageously or wantonly vile, hornble or inhuman in
that it involved torture, depravity nf mind, or
aggravated pattery to victim, to evidence that
murder was outrageously or wantonly vile, horn-
ble or inhuman in that it involved aggravated
bailers lo victim, where Stale clearly provided
evidence that murder of victim involved aggrava-
ted bauery involving three separate beatings but
failed to provide any evidence io support allega-
tion that murder involved depravity of mind or
torture State v Moore, 207 N.J Super 5>1 504
A.2d 804 (L.19S5I.

Evidence which might be admissible id prove
defendant's guili in prosecution for three counts of
murder and two counts of conspiracy to commit
murder would not be admissible al penally phase
of Ihe prosecution on specific aggravating factors
noticed, including ouiraceousness and vileness of
ihe offense and purpose of escaping detection, if
defendani was found gudly of purposeful or
knowing murder by his own conduct, in view of
fact that this section pro-enbes admissibility
Stale v Monlun, 143 NJ Super 317, 478 A 2
1266 11 1984)

Evidence of ptisimurdcr offense, committed by
defendani would be inadmissible al penalty phase
of his tnal on two counts of conspiracy to commit
murder and three counts of murder, where aggra-
vating factor relied on was lhal the murder in-
volved outrageously or wantonly vile, hornble or
inhuman conduct in lhal ii involved torture, de-
pravtly of mind or aggravated battery to the
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victim Stall V Montun. 145N Super 117,478
4 2il 1266iL 19X4)

Evidence ol postmurder offenses commuted hv
a defendant against olher victims arr irrelevant to
a dcterniinatnin of existence or nonexistence of
aggravating tactor that murder wav outrageously
or Wantonly vile, horrible or inhuman in lhal n
involved torture, depravity of mind or aggravated
bailers to the victim, such aggravating factor is
sustained only hy proof of premuider conduct of
ihe defendant Siale v Monlun. 1°5 N J.Super
3|7 478 A 2d |26 (L.1984)

54109. Discovery, dealh penally

Defendants were noi emitted lo hills of particu*
l.o specifying fuels Slate Intended to rely on in
suppon of allegation Ihal murder invoked aggra-
vated haiiery, where defendants had been provid-
ed with ample discovery supporting such allega-
tion Stale v. Moore. 217 V1 Super 561 5%
A 2d 8W (1..1985I.

If evidence IS present in a murder case which
would justify determination of an aggravating
factor for purpivses nf death senience. the prose-
cuting attorney's duty is In reveal those facts to
defendant and the court, a prosecuting attorney
who fails tn indicate the existence of evidence of
an aggravating factor is noi exercising discretion,
but rather is derelict In his duly as an officer of
the coun and as a public servant. Stale v

Wright, 196 N JSuper. 516, 483 A2d 436
(L.1954)
542.1. Defendant's own conduct, death

penalty

Fact that jury was unable to reach conclusion
on whether defendant committed murder by his
own conduci was noi fatal lo murder conviction,
but merely precluded State from seeking dealh
penalty, where jury returned guilty verdict finding
defendant had purposefully or knowingly commit-
ted murder State s. Moore. 207 NJ Super. 561
504 A 2d 804 (L.19S51

Fact that medical examiner was unable to say
which specific blow caused death of old man who
died as resu-l of group healing did noi require
elimination of death penalty as possible punish-
ment for defendants, where evidence that defend-
ants each directly participated in heatings of vic-
tim was sufficient in carry the case to ihe jury on
issue of whether each defendani committed mur-
der by his own conduct. Stale s Moore. 207
N.J.Super. 561, 5.4 A.2d 804 (L.19S5)

543. Change, correction nr reduction of sentence
Habeas corpus petitioner's claim that by reason
of refusal of rescnlencing panel to reduce his life
sentence for murder, m light of sentence imposed
on codefendant, he had been denied due process
and equal protection, was a stale law claim, not a
federal claim and did not come within habeas
corpus statute (28 L'SC.A ] 2254) Jones v
Superintendent of Rahway State Prison. D C . 576
F.Supp. 4 (]982] affirmed 725 F2d 40.
Retnbulion constitutes valid penological objec-
tive for death penally: reiectmg People v
Anderson. 6 Cal 3d 628. 101 Cal Rptr. 152 493
P 2d 880. calling into doubt State i. Ivan, 33 N.J
197. 162 A.2d 851 State v Leggiadrtni. 75 N.J,
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150 X0 A 2d 1112 State s Ramseur. 106 Nj
123 524 A 2d DB tIUN'i

544, Parole eligibility

Sentencing defendant In tslended term of 7j
years (or murder was nut error, but imposing term
of parole ineligibility in excess of 25 years wjv
error Slate s Kelly. 207 NJ.Super 14 5»
A\2d 37 (AD |9K6) ’

Courts can require offenders to serve mandato-
ry minimum terms before they can be considered
for parole New lJersey Parole Bd s. Byrne. 93
N.J 192 460 A 2d 103 1f983lI

547.  Resentencing

Resentencing cannot he considered double jeop-
ardy where first sentence wav death sentence and
evidence was sufficient, however. Stale cannot
charge any aggravating factors on resentencing
Ihal were noi found by jury in first sentencing
phase. Stale s. Biegenwald, 106 N.). 13 524
A 2d 130 (1987).

Improper introduction of pnor conviction as
aggravating factor requires resentencing Slate s
Biegenwald. 96 N.J 630. 477 A.2d 3)8 (1984)
clarified 47 N.J. 666. 483 A.2d 184

548 Restitution, sentence and punishment

Parole board, in appropriate situation in which
it determines restitution is to be paid by homicide
defendant as a condition of parole, may iimtt
damages lo medical expenses and related costs,
funeral expenses, specific personal property losses,
and otter less common losses if clearly provable,
it may decide in a given case to include within the
restitutional amount lost wages for limited per vos
of time which do noi ‘nvoitc assessments of life
expectancy: but such damages should not include
valuation of lifi permanent injury, pain and suf-
fenng. loss of companionship, services, nunurc,
support anu other denvanve and indirect losses,
or costs not readily demonstrable ( - an objective
basis. Application of Trantino. 89 N J 34\ 446
AJdd 104 (1482)

549, Prior convictions sentence and punishment
Capital defendani may attack use of pnor mur-
der conviction as aggravating circumstance where
pnor conviction resul’ed from non suit plea en-
tered al time when its acceptance eliminated possi-
bility of death sentence, and if no factiul oasis
existed for plea to murder. State shall be rarred in
sentencing proceedings from relying on pnor con-
viction to prove aggravating factor State
Ramseur, 106 N.J. 123 524 A2d 18r *198Ti

Defendant's pnor non suit plea to indictment
for murder was sufficient to prove aggravating
factor that defendant had previously been convict-
ed of murder, even though defendant might have
been convicted of either murder or mar. laughter
under indictment State s Ramseur. i<ab N
123 524 A.2d 188 11987)

Ambiguity in this section which prov e— lhal
jury al penalty phase of capital proceeding may
consider as aggravating factor fact that defendant
was previously convicted of murder wa- required
to be resolved in favor of defendani  State ®
Biegenwald. 9p N.J. 630. 477 A2d ?)* 1484
clanfied 97 N.J 666. 483 A.2d 184
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This seel101l which provides lhal jur> a( penalty
phase of capilal proceeding may consider as ag-
gravating factor fact that defendant was previous-
ly convicted of murder is unclear with respect to
necessity for or degree of finality that must attach
to pnor conviction in order for it to be available
for consideration, requiring resort to intnnsic and
extrinsic aids of statutory interpretation to glean
legislative intent. State v. Biegenwald, 9u N.J
ail). 477 A.2d 318 (19841 clanfied 97 N.J 666,
4S1A2d 1%

This section which provides that jury at penalty
phase of eapital proceeding may consider as ag-
gravating factor fac Ihal defendant "has previous-
ly been convicted" of murder requires that slate
appellate process affecting i..at conviction he first
exhausted State v. Biegenwald, 96 N.J. 630. 477
A 2d 316 (1984) clanfied 97 N.J. 66t, 433 A2d
jic’ !

Status of prior conviction at time of its intended
use in penalty phase of subsequent murder prose-
cution is determinative, rather than status at time
that subsequent ofTense was committed, and thus,
final conviction obtained prior to commencement

| of penalty phase of subsequent tnal may be relied

n as aggravating factor at that trial. State v.

Igey, 9% N.J. 625. 477 A.2d 315 (1984) clarified 97
( NJ 660.483 A.2d 1%

State may not use defendant s pnor conviction
as aggravating factor in penalty phase of capital
proceeding uiviil all avenues of appellate review of
lhat conviction have been exhausted State v.
Bey, 96 N.J. 625. 477 A,2d 315 (1954) clanfied 97
NJ 666. 453 A.2d 1%

VIIl.  REVIEW

561.

Murder defendant's appeal of interlocutory or-
der which rejected admissibility of proffered ex-
pert testimony in mitigation of dealh penalty vet*
diet was entertained, notwithstanding its interior-
utory nature, in view of its importance to state
and to defendant, as well as to other similarly
situated defendants Slate v. Davis. 9n N.J 611
477 A.2d 308 (1984)

In gencrul

2C:114. Manslaughter

2C:1l-4

563. Instructions, review

In prosecution for knowingly causing death
"and/or" causing death in course of a robbery,
tnal judge's instruction to jury Ihat it inij.'tt have
to consider whether defendant purposely or know-
ingly killed even though indictment did not charge
"purposely” was, if error, harmless, in view of fact
that jury convicted only of felony-murder. Stat*
v. Arriagas. 198 N.J.Super. 575, 487 A.Ild 1290
(A.D. 1985) affirmed 102 N.J. 265, 508 A.2d 167.

566. Capital causes, review

In -eviewing death se .ice, appellate courts
must adhere to stricter standard of review than in
reviewing jury's findings of fact in noncapital trial.
State v. Ramseur. 106 N.J. 123 524 A.2d 1838
(1987).

Proportionality review in context of capital sen-
tencing scheme is no: appellate review to ensure
that aggravating factors outweigh beyond reason-
able doubt all mitigating factors, or to determine
if death sentence is disproportionate to crime, but
it rather purports to inquire whether penalty is
nonetheless acceptable in particular case because
disproportionate to punishment imposed on others
convicted of same cnme. State v. Ramseur, 106
N.J: I1Ti. 524 A 2d 183 (1987).

Proportionality review in imposition of death
penally should include comparisons of similar
cases throughout entire state, declining to follow
Stale V. Sonnier, 379 So.2d 1336 (La.). State v
Ramseur, 106 NJ. 123 524 A2d 188 (1987).

568. ---- Prior offenses, review

Introduction, inmurder prosecution, of evj.
dencc of defendant's accomplishing alleged prior
rape and alleged prior assault by "the use of force
lo the throat" was improper admission of other
crimes evidence to establish identity and constitut-
ed reversible error State v. Reldan. 185 N.J.Su-

per. 494. 449 1517 IA.D 1982Icertification
J ol 453 A.2d 862
ill). review

. pei.ate review of sentence imposed under this
section is sufficient to satisfy Federal Constitution.
State v Price. 195 N..Super. 285. 478 A.2d 1249

(L1984).

a.  Criminal homicide constitutes aggravated manslaughter when the actor reck-
lessly causes death under circumstances manifesting extreme indifference to human

life.

b. Criminal homicide constitutes manslaughter when:

11) It is committed recklessly; or

@

A homicide which would otherwise he murder under section 2C:11-3 is commit-

<d in the heat of passion resulting from a reasonable provocation.

c. Aggravated manslaughter is a crime of the first degree and upon conviction
(hereof, u person mav. notwithstanding the provisions of paragraph 111 of subsection
a of N.J.S. -JC i:i-ii. he sentenced to an ordinary term of imprisonment between 10

and :») vears.

Amended by

last deletions by strikeouts

Manslum'ntor is a crime of the second degree

t 1 eff. Poo b, 1IMi.



2C:11-2.1 CODE OF CRIMINAL JUSTICE

Rule that in order to make n kill-

ing murder, victim must die within n
year and a day after the stroke was

received or cause of death wns ad-

ministered would bo abolished. Id.

The common law "year and n day
rule,” which has been part of the ba-
sic law of Now Jersey, does not con-

form to present-day medical realities
principles of equity nr public policy
nnd the rule will therefore be reje(]’
ed ns mi mmchronisiu und declare,)
to Ik- no longer jmrt of the state-
common luw. State v. Young, Us \
J..Super. 405, .IT” ALtl 1117 (A.D.IfiX;,
reversed on other grounds 77 X
245, 300 A.Ud 550.

2C:1-3. Murder
a. Except as provided in section 2C:l11-4 criminal homicide
constitutes murder when:

(1) The actor purposely causes death or serious bodily in-
jury resulting in death; or

(2) The actor knowingly causes death or serious bodily in-
jury resulting in death; or

(3) It is committed when the actor, acting either alone or with
one or more other persons, is engaged in the commission of, or
an attempt to commit, or flight after committing or attempting
to commit robbery, sexual assault, arson, burglary, kidnapping
or criminal escape, and in the course of such crime or of im-
mediate flight therefrom, any person causes the death of a person
other than one of the participants; except that in any prosecu-
tion under this subsection, in which the defendant was not the
only participant in the underlying crime, it is an affirmative
defense that the defendant:

(a) Did not commit the homicidal act or in any way so-
licit, request, command, importune, cause or aid the commis-
sion thereof; and

(b) Was not armed with a deadly weapon, or any instru-
ment, article or substance readily capable of causing death
or serious physical injury and of a sort not ordinarily carried
in public places by law-abiding persons; and

(c) Had no reasonable ground to believe that any other
participant was armed with such a weapon, instrument, ar-
ticle or substance; and

(d) Had no reasonable ground to believe that any other
participant intended to engage in conduct likely to result in
death or serious physical injury.

b. Murder is a crime of the first degree but a person convict-
ed of murder may be sentenced, except as provided in subsec-
tion c. of this section, by the court to a term of 30 years, during
which the person shall not be eligible for parole or to a specific
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HOMICIDE 2C:11-3

term of years which shall be between 30 years and life imprison-
ment of which the person shall serve 30 years before being eli-

gible for parole.

C. Any person convicted under subsection a.(l) or (2) who
committed the homicidal act by his own conduct or who as an ac-
complice procured the commission of the offense by payment or
promise of payment, of anything of pecuniary value shall be
sentenced as provided hereafter:

(1) The court shall conduct a separate sentencing proceed-
ing to determine whether the defendant should be sentenced
to death or pursuant to the provisions of subsection b. of
this section. Where the defendant has been tried by a jury,
the proceeding shall be conducted by the judge who presided
at the trial and before the jury which determined the de-
fendant’s guilt except that, for good cause, the court may
discharge Lhat jury and conduct the proceeding before a
jury empaneled for the purpose of the proceeding. Where
the defendant has entered a plea of guilty or has been tided
without a jury, the proceeding shall be conducted by the
judge who accepted the defendant’s plea or who determined
the defendant’s guilt and before a jury empaneled for
the purpose of the proceeding. On motion of ihe defendant
and with consent of the prosecuting attorney the court may
conduct a proceeding withouta jury.

(2) At the proceeding, the State shall have the burden of
establishing beyond a reasonable doubt the existence of any
aggravating factors set forth in paragraph (4) of this sub-
section. The defendant shall have the burden of producing
evidence of the existence of any mitigating factors set forth
in paragraph (5) of this subsection. The State and the de-
fendant shall be permitted to rebut any evidence presented
by the other party at the sentencing proceeding and to pre-
sent argument as to the adequacy of the evidence to estab-
lish the existence of any aggravating or mitigating factor.
Prior to the commencement of the sentencing proceeding, or
at such time as he has knowledge of the existence of an
aggravating factor, the prosecuting attorney shall give no-
tice to the defendant of the aggravating factors which he
intends to prove in the proceeding.

(3) The jury, or if there is no jury, the court shall re-
turn a special verdict setting forth in writing the existence
or non-existence of each of the aggravating and mitigating
factors set forth in paragraphs (4) and (5) of this subsec-
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2C:11-3 CODE OF CRIMINAL JUSTICE

tion. If any aggravating factor is found to exist, the verdict
shall also state whether it is or is not outweighed by any one
or more mitigating factors.

(a) If the jury or the court finds that any aggravat-
ing factor exists and is not outweighed by one or more
mitigating factors, the court shall sentence the defend-
ant to death.

(b) If the jury orthe court finds that no aggravating
factors exist, or that any aggravating factors which ex-
ist are outweighed by one or more mitigating factors,
the court shall sentence the defendant pursuant to sub-

section b.
(c) If the jury is unable to reach a unanimous ver-
dict, the shall sentence the defendant pursuant to

subsection b.
(4) The aggravating factors which may be found by the
jury orthe court are:

(a) The defendant has previously been convicted of
murder;

(b) Ir. the commission of the murder, the defendant
purposely or knowingly created a grave risk of aeath
to another person in addition to the victim;

(c) The murder was outrageously or wantonly vile,
horrible or inhuman in that it involved torture, depravi-
ty of mind, or an aggravated battery to the victim;

(d) The defendant committed the murder as consid-
eration for the receipt, or in expectation of the receipt

of any thing of pecuniary value;

(e) The defendant procured the commission of the
offense by payment or promise of payment of anything
of pecuniary value;

(f) The murder was committed for the purpose of
escaping detection, apprehension, trial, punishment or
confinement for another offense committed by the de-

fendant or another;

() The offense.was committed while the defendant
was engaged in the commission of, or an attempt to com-
mit, or flight after committing or attempting to commit
robbery, sexual assault, arson, burglary or kidnapping;
or
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(h) The defendant murdered a public servant, as
defined in 2C:27-1, while the victim was engaged in the
performance of his official duties, or because of the vic-
tim’s status as a public servant.

(5) The mitigating factors which may be found by the
jury or C ecourtare:

(a) The defendant was under the influence of ex-
treme mental or emotional disturbance insufficient to

constitute a defense to prosecution;

(b) The victim solicited, participated in or consented
to the conduct which resulted in his death;

(c) The age of the defendant at the time of the mur-
der;

(d) The defendant’s capacity to appreciate the
wrongfulness of his conduct or to conform his conduct
to the requirements of the law was significantly im-
paired as the result of mental disease or defect or in-
toxication, but not to a degree sufficient to constitute
a defense to prosecution;

(e) The defendant was under unusual and substan-
tial duress insufficient to constitute a defense to prose-
cution;

(f) The defendant has no significant history of prior
criminal activity;

(g) The defendant rendered substantial assistance
to the State in the prosecution of another person for the
crime of murder; or

(h) Any other factor which is relevant to the de-
fendant’s character or record or to the circumstances
of the offense.

d. The sentencing proceeding set forth in subsection c. of
this section shall not be waived by tiie prosecuting attorney.

e. Every judgment of conviction which results in a sentence

death under this section may be appealed, pursuant to the
rules of court, to the Supreme Court, which shall also deteimine
whether the sentence is disproportionate to the penalty imposed
Insimilar cases, considering both the crime and the defendant.
h-1978, c. 95, § 2C:11-3, eff. Sept. 1, 1979. Amended by L.1979, c. 178,

\ 21>eff. Sept. 1, 1979; L.1981, C. 290, § 12, eff. Sept. 24, 1981; L.
2-c. 111, § 1, eff. Aug. G 1982.
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Although the deceased died in Texas, the blow was
struck in Quay county, and hence venue was proper i;>
that countv. State v. Justus, 65 N.M. 195, 334 P.2d
1104 (1959i, cert, denied. 365 U.S 828. 81 S. Ct. 714.
5 L. Ed. 2d 706 (19611

Venue improper where offenses completed
before reaching county. — Where the first six crim-
inal sexual penetration offenses were completed
before reaching Bernalillo county, trial in Bernalillo
county as to those offenses was improper. State v.
Ramirez, 92 N.M. 206. 585 P.2d 651 (Ct. App. 1978>.

Absent prejudice venue provisions
inapplicable to Rule 93 hearing. — Neither
constitutional nor statutory provisions on venue apply
to a hearing under Rule 93, N.M.R. Civ. P. (con-
sidering defendant's motion to vacate judgment and
sentence against him’, because such a hearing is nei-
ther a criminal trial nor a criminal prosecution, but

HOMICIDE

30-2-1

rather a civil proceeding. State v. Eckles, 79 N.M. 138,
441 P.2d 36 (1968).

Since defendant had no right to be present at a
hearing under Rule 93, N.M.R. Civ. P., a fortiori he
had no right to be heard in a particular place, absent
a showing of prejudice State v. Eckles, 79 N.M. 138,
441 P.2d 36(19681.

Effect of special venue statute. — Former statute
providing for prosecution of a person who obtained
possession of personal property from its owner by a
conditional sales contract and before securing title
transferred and conveyed it without consent of its
owner, in the counties where such sales contract may
be recorded, did not repeal the general law
authorizing prosecutions where the crime was
committed. State v. Shedoudy, 45 N.M. 516, 118 P.2d
280 119411

ARTICLE 2

Homicide
Sec. Sec.
30-2-1. Murder. 30-2-7. Justifiable homicide by citizen.
30-2-2. Repealed. 30-2-8. When homicide is excusable or justifiable

30-2-3. Manslaughter.

30-2-4. Assisting suicide.

30-2-5. Excusable homicide.

30-2-6. Justifiable homicide by public officer or nub-
iic employee.

30-2-1 Murder.

defendant to be acquitted.
30-2-9. Murderer may not profit from wrongdoing;
public policy.

A. Murder in the first degree is the killing of one human being by another without lawful
justification or excuse, by any of the means with which death may be caused:
(1) by any kind of willful, deliberate and premeditated Killing;
(2) in the commission of or attempt to commit any felony; or
(3) by any act greatly dangerous to the lives of others, indicating a depraved mind

regardless of human life.

Whoever commits murder in the first degree is guilty of a capital felony.

B. Unless he is acting upon sufficient provocation, upon a sudden quarrel or in the heat
of passion, a person who kills another human being without lawful justification or excuse
commits murder in the second degree if in performing the acts which cause the death he
knows that such acts create a strong probability of death or great bodily harm to that

individual or another.
Murder in the second degree is a lesser included offense of the crime of murder in the first

degree.
Whoever commits murder in the second degree is guilty of a second degree felony.

History; 1953 Comp., § 40A-2-1, enacted bv
Laws 1963, ch. 303, § 2-1; 1980, ch. 21, S 1

I. General Consideration.

1. Deliberation and Premeditation.

11l. Felony Murder.

IV, Second-Degree Murder.

V. Manslaughter.

V1. Defenses.

VII. Indictment and Information.
VIIl. Evidence and Proof.

IX. Jury Instructions.

X. Malice.



30-2-2

And by lack of provocation. — Malice could be
implied from evidence of absence of provocation or
from the undisputed fact that the killing was with a
deadly weapon. State v. McFerran. so N.M. 622, 459
P.2d 148 (Ct. App.". cert, denied. 8o N.M. 731, 460
P.2d 261 H9691I.

Or fact of unlawful killing. — Malice supporting
conviction of second-degree murder would be implied
if, by reason of intoxication, defendant was incapable
of the cool and deliberate premeditation necessary to
constitute first-degree murder, but the killing was
unlawful. State v. Coolev. 19 N.M. 91. 140 P. 1111. 52
L.R.A. in.s.' 230 11914».

But may not be inferred from mere carrying of
gun. State v. Ochoa, 61 N.M. 225. 297 P.2d 1053

J-2-2 Repealed.

Repeals. — Laws 1980. ch. 21. $ 2, repeals 30-2-2
NMSA 1978, relating to malice.

Provisions applicable to murders committed
prior to May 14, 1980. — The provisions of this sec-
tion, applicable to murders committed prior to May 14.
1980, read:

""30-2-2. Malice.

J-2-3 Manslaughter.

HOMICIDE
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It is within province ofjury to imply malice in
a case where a killing with a deadly weapon has been
established State v. Ochoa, 61 N M. 225, 297 P.2d
1053 (1956': State v. Gilbert, 37 N.M. 435. 24 P.2d 280
(1933(.

Ordinary malice. — Refusal to find "intensified or
first-degree malice" left a residuum ofordinary malice
which constituted second-degree murder. State v.
Reed,39N.M .44.39 P.2d 1005,102 A.L.R 995(1934).

Torture. — Under former law murder perpetrated
by means of torture was first-degree murder, whether
or not done with deliberation and malice aforethought
to effect death. State v. Reed, 39 N.M. 44. 39 P.2d
1005. 102 A.L.R. 995 (1934».

"A. Malice is express malice, when there is the de-
liberate intention, unlawfully to take away the life of
a fellow creature and which is manifested by external
circumstances capable of proof.

"B. Malice shall be implied when no considerable
provocation appears, or when all circumstances of the
killing show a wicked and malignant heart.”

Manslaughter is the unlawful killing nfa human being without malice.
A. Voluntary manslaughter consists of manslaughter committed upon a sudden

quarrel or in the heat of passion.

Whoever commits voluntary manslaughter is guilty of a third degree felony.

B. Involuntary manslaughter consists of manslaughter committed in the commission
ofan unlawful act not amounting to felony; or in the commission ofa lawful act which might
produce death, in an unlawful manner or without due caution and circumspection.

Whoever commits involuntary manslaughter is guilty of a fourth degree felony.

History: 1953 Comp., $ 40A-2-3, enacted by
Laws 1963, ch. 303, S 2-3.

. General Consideration.
Il.  Voluntary Manslaughter.
Il Involuntary Manslaughter.
A. In General.
B. Proximate Cause.
IV. Evidence.
V. Jury Instructions.

I. GENERAL CONSIDERATION.

Cross-references. — As lo homicide by vehicle, see
66-8-101 NMSA 197S. As to negligence of overseer of
coal mine which caused death, being deemed
manslaughter, see 69-14-18 NMSA 1978. For instruc-
tion on voluntary manslaughter, see UJI Crim. 2.20.

Crime and punishment properly separated. —
The fact that the former manslaughter statute.
40-24-7. 1953 Comp., merely defined the oll'ense. while
40-24-10. 1953 Comp . provided the penalty, does not
mean that the statute was defective or the acts defined
not crimes; crime and punishment can be separated
and distinguished In the legislature. State v. McFall.
67 N.N1 260. 354 I’2d 547 1960"

Applicability to motor vehicle accidents. —This
section, the involuntary manslaughter statute, was in
no sense repealed hy adoption of the negligent homi-

cide statute (64-22-1. 1953 Comp.I. bul has been in full
force and effect al all times: although cases of death
resulting from driving while under the influence of
intoxicating liquor were taken out from under its
operation by adoption of 66-8-102 NMSA 1978. which
made driving under the influence a felony, because
when a death resulted it would not be "in the commis-
sion of an unlawful act not amounting to a felony.”
upon repeal of the negligent humicide statute by Laws
1957. ch. 239. S 7. and reinstatement of the offense of
driving under the influence as a misdemeanor by
Laws 1955. ch 184. S 8. the rea;iplicnbilily of the in-
voluntary manslaughter statute automatically
ensued State v. Dealing. 66 N.M 175. 344 P.2d 481
<1959i

Manslaughter is one of the four kinds of homi-
cide, and is included within a charge of murder. Stale
v l.a Boon. 67 N.M 466. 357 P.2d 54 11960": State v
McFall. 67 N M. 260. 354 P 2d 547 (1960i.



31-14-1 EXECUTION OF DEATH SENTENCE 31-14-1

trine that a full pardon absolves one from all legal Pardon as restoring license or other special privi-

consequences of his crime. If granted before con- lege or office forfeited by conviction, 143 A.L.R. 172.
viction, it prevents any of the penalties and Offense under federal law or law of another state or
disabilities consequent upon conviction from country, conviction as vacating accused’s holding of
attaching: if granted after conviction it removes the state or local office or as ground for removal, 20
penalties and disabilities which ordinarily follow from A.L.R.2d 732.
conviction, and, generally speaking, restores the Pardon of applicant for admission to bar as affecting
offender to all his civil rights. 1959-60 Op. Att'v Gen. requisite of good moral character, 64 A.L.R.2d 325.
No. 59-176. What constitutes conviction within statutory or
And restores citizenship rights. — A full pardon constitutional provision making conviction of crime
automatically restores such citizenship rights as were ground of disqualification for, removal from, or
lost by the conviction. 1959-60 Op. Att'v Gen. No. vacancy in, public office, 71 A.L.R.2d 593.
59-176. Propriety of conditioning probation on suspended
But record not expunged. — There is no law in sentence or defendant's refraining from political
this state authorizing the expunging from records the activity, protest, or the like, 45 A.L.R.3d 1022.
fact ofa felony conviction for which pardoned. 1959-60 Pardon as restoring public office on license or eligi-
Op. Att’y Gen. No. 59-176. bility therefor, 58 A.L.R.Od 1191.
Am. Jur. 2d, A.L.R. and C.J.S. references. — State pardon as affecting "convicted” status of one
21A Am. Jur. 2d Criminal Law 8§ 1022 to 1035. accused of violations of Gun Control Act of 1963 (18
Executive clemency to remove disqualification for USCS 921 et seq.l, 44 A.L.R. Fed. 692.
office, resulting from conviction ofcrime, as applicable 18 C.J.S. Convicts 2 to 8.

in case of conviction in federal court or court of an-
other state, 135 A.L.R. 1493.

ARTICLE 14
Execution of Death Sentence

Sec. Sec.

31-14-1. Warrant of execution upon judgment of 31-14-9. If female is not pregnant.
death; time of execution. 31-14-10. Judgment of death remaining in force, not

31-14-2. Judge to transmit statement of conviction. executed; no appeal from order of court.
31-14-3. Governor may suspend. 31-14-11. Punishment of death; how inflicted.

31-14-4. Insanity of defendant; how determined. 31-14-12. Place of execution; direction of warden.
31-14-5. Duty of district attorney upon hearing. 31-14-13 Applicability of act.

31-14-6. Order of court committing insane person to 31-14-14. Statutory references to execution.
hospital. 31-14-15. Where judgment must be executed; who

31-14-7. Defendant found to be sane; duty of warden; may be present.
procedure when sanity is restored. 31-14-16. Return of warden.

31-14-8. Proceeding when female is supposed to be
pregnant.

31-14-1 V\{i%rnrant of execution upon judgment of death; time of execu-

When judgment of death is rendered by any court of competent jurisdiction a warrant
signed by the judge and attested by the clerk under the seal of the court must be drawn and
delivered to the sheriff. It must state the conviction and judgment and appoint a day on
which the judgment is to be executed, which must be not less than si tty nor more than
ninety days from the date ofjudgment and must direct the sheriff to deliver the defendant,
at a time specified in said order, not more than ten days from the date ofjudgment, to the
warden of the state penitentiary at Santa Fe for execution.

History; Laws 1929, ch. 69, § 1; C.S. 1929, Am.Jur. 2d, n.L.R. and C.J.S. references. — 21
§ 35-321; 1941 Comp., § 42-1401; 1953 Comp., Am. Jur. 2d Criminal Lav 544, 609 to 612.
It 41-14-1. Effect of permitting day fixed for execution to pass

without carrying out sentence, 34 A.L.R. 314.
Delay in taking defendant into custody after con-
viction and sentence, 98 A.L.R.2d 687.

State solely responsibile for cost of mainte-
nance of convict. — Where convict under sentence of

death is, under the statute, confined in state peniten-
tiary pending determination of his appeal, state has Effect of abolition of capital punishment on proce-

entire jurisdiction of his appeal, slate has entire juris- dural rules governing crimes punishable by
diction over such convict, and cannot recover cost of death-post-Furman decisions. 71 A.L.R.3d 453.

his maintenance from countv. State v. Board of 24 C.J.S Criminal Law- i 1613.

Comm’rs, 43 N.M. 521. 96 P.2d 290 11939".
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31-14-2 CRIMINAL PROCEDURE 31-14-6

31-14-2 Judge to transmit statement of conviction.

The judge of the court at which a conviction is had. must, immediately after the con-
viction, transmit to the governor, by moil or otherwise, a statement of the conviction and

judgment.

History: Laws 1929, ch. 69, § 2: C.S. 1929,
8 35-322; 1941 Comp., 8 42-1402; 1953 Comp..
$ 41-14-2.

31-14-3 Governor may suspend.

No judge, court or officer, other than the governor, can suspend the execution of a judg-
ment of death, except the warden of tho state prison to whom he is delivered for execution,
in accordance with the provisions of the six succeeding sections [31-14-4 to 31-14-9 NMSA

19781, unless an appeal is taken.

ment and sentence, under 31-14-1 NMSA 1978, since

History: Laws 1929, ch. 69. 8 3; C.S. 1929,
an appeal was taken in less than 60 days, and the

8 35-323; 1941 Comp., 8 42-1403; 1953 Coinp.,

8 41-14-3.

Effect of execution order on defendant’s right
to appeal. — That defendant's execution was ordered
at a date which required him to take an appeal within

90 days of his conviction did not invalidate the judg-

judgment suspended, and he was not prejudiced. State
v. Roy, 40 N.M. 397. 60 P.2d 646, 110 A.L.R. 1<19361.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 21
Am. Jur. 2d Criminal Law 8 563.
24 C.J.S. Criminal Law 8 1618.

31-14-4. Insanity of defendant; how determined.

If, after his delivery to the warden for execution, there is good reason to believe that a
defendant, under judgment of death, has become insane, the warden must call such fact to
the attention of the distrct attorney of the county in which the state penitentiary is situ-
ated, whose duty it is to immediately file in the district court of such county a petition,
stating the conviction and judgment, and the fact that the defendant is believed to be insane,
and asking that the question of his sanity be inquired into. Thereupon it shall be the duty
of said court to inquire into said question and render judgment thereon.

Insanity supervening after conviction and sentence of
death. 49 A.L.R. 804.
24 CJ.S. Criminal Law 8 1619.

History; Laws 1929, ch. 69, 8 4: C.S. 1929,
8 35-324; 1941 Comp., 8 42-1404: 1953 Comp.,
§ 41-14-4.

Am. Jur. 2d, A.L.R. and C.J.S. references. —

31-14-5. Duty of district attorney upon hearing.

The district attorney must attend the hearing, and may produce witnesses before the
court, for which purpose he may issue process in the same manner as for witnesses to attend
before the grand jury, and disobedience thereto may be punished in like manner as
disobedience to process issued by the court.

History: Lnws 1929, ch. 69. 8 5; C.S. 1929.
8 35-325; 1941 Comp., 8 42-1405; 1953 Comp,,
8 41-14-5.

31-14-6. Order of court committing insane person to hospital.

The court must make and cause to be entered an order reciting the fact of such inquiry
and the result thereof, and when it is found that the defendant is insane, the order must
direct that he be taken to the state hospital for the insane, and there kept in safe confine-
ment until his reason is restored.



31-14-7 EXECUTION OF DEATH SENTENCE 31-14-10
Law reviews. — For note. ""Statutory Proposals for
Expanding Outpatient Treatment in New Mexico,"

see 2 Nat. Resources J. 153 <1962>.

History-" Laws 1929, eh. 69, §6; C.S. 1929,
§ 35-326; 1941 Comp., § 42-1406: 1953 Comp.,
§ 41-14-6.

31-14-7. Defendant found to be sane, duty of warden [; procedure
when sanity IS restored.ja

Ifit is found that the defendant is sane, the warden must proceed to execute the judgment
as specified in the warrant; if it is found that the defendant is insane, the warden must
suspend the execution, and transmit a certified copy of the order mentioned in the last
section [31-14-6 NMSA 1978] to the governor, and deliver the defendant, together with a
certified copy of such order, to the superintendent of the state hospital for the insane [Las
Vegas medical center]. When the defendant recovers his reason, the superintendent of such
hospital must certify that fact to the governor, who must thereupon issue to the warden his
warrant, appointing a day for the execution of the judgment.

Am. Jur. 2d, A.L.R. and C.J.S. references. —

History: Laws 1929, ch. 69, § 7; C.S. 1929,
Judicial declaration of sanity, made after alleged of-

§ 35-327; 1941 Comp,, § 42-1407: 1953 Comp.,

§ 41-14-7.

State hospital for the insane. — Laws 1970. ch.
45, 8 1, enacts 23-1-13 NMSA 1978 which changes the
name of the state hospital for the insane to Las Vegas
medical center.

fense but before acquittal on giound of insanity at
time of ofTense, as affecting duty of court to commit
defendant to asylum for insane, 88 A.L.R. 1084.

24 C.J.S. Criminal Law § 1618; 24B C.J.S. Criminal
Law § 2001.

31-14-8 Proceedings when female is supposed to be pregnant.

If there is good reason to believe that a female against whom a judgment of death is
rendered is pregnant, such proceedings must be had as are provided in Section 4 [31-14-4
NMSA 1978J ofthis act except that the court may summon three disinterested physicians,
of good standing in their profession, to inquire into the supposed pregnancy, who shall, in
the presence of the court, but with closed doors, if requested by the defendant, examine the
defendant and hear any evidence that may be produced, and make a written finding and
certificate of their conclusion, to be approved by the court and spread upon the minutes. The
provisions of Section 5 [31-14-5 NMSA 1978] of this act apply to the proceedings upon such
inquiry.

History: Laws 1929, ch. 69, § 8; C.S. 1929,
§ 35-328; 1941 Comp., § 42-1408; 1953 Comp.,
§ 41-14-8,

31-149. If female is not pregnant.

Ifit is found that the female is not pregnant, the warden must execute the judgment; if
it is found that she is pregnant the warden must suspend the execution ofthe judgment, and
transmit a certified copy of the finding and certificate to the governor. When the governor
receives from the warden a certificate that the defendant is no longer pregnant, he must
issue to the warden his warrant appointing a day for the execution of the judgment.

History™ Laws 1929, ch. 69, § 9; C.S. 1929,
§ 35-329; 1941 Comp., § -12-1409; 1953 Comp.,
§ 41-14-9.

31-14-10. Judgment of death {emaining In force, not executed; no
appeal from order of court.

If for any reason ajudgment of death has not been executed, and it remains in force, the
court in which the conviction is had, on the application of the district attorney of the county
in which the conviction is had. must order the defendant to be brought before it, or if he is
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at large, a warrant for his apprehension may be issued. Upon the defendant being brought
before the court, it must inquire into the facts, and if no legal reason exists against the
execution of the judgment, must make an order that the warden of the state penitentiary,
to whom the sheriff is directed to deliver the defendant, execute the judgment at a specified
time. The warden must execute the judgment accordingly. From an order directing and
fixing the time for the execution of a judgment, as herein provided, there is no appeal.

History” Laws 1929, ch. 89, § 10; C.S. 1929, Effect of permitting day fixed for execution to pass
8 35-330; 1941 Conip., 8 42-1410; 1953 Comp., without carrying out sentence, 34 A.L.R. 314.
5 41-14-10. 24 C.J.S. Criminal Law § 1613.

Am.Jur. 2d, A.L.R. and C.J.S. references. — 21
Am. Jur. 2d Criminal Law 8 611.

31-14-11 Punishment of death: how inflicted.

The manner of inflicting punishment of death shall be by administration ofa continuou >
intravenous injection of a lethal quantity of an ultra-short-acting barbiturate in combina-
tion with a chemical paralytic agent.

History; 1953 Comp., § 41-14-11.1, enacted by constitutional  provision prohibiting legislation
Laws 1955, ch. 127, § 1; 1979, ch. 150, § 8. changing rights, remedies or rules of evidence or
Substitution of means of inflicting death. — procedure in pending cases. Woo Dak San v. State, 36
Laws 1929, ch. 69, S 11, substituted electrocution for N.M. 53,7 P.2d 940(1931'(decided under former law).
hanging as a mode of executing death penalty, and Law reviews. — For article, "Constitutionality of
was applicable to those under sentence of hanging on the New Mexico Capital Punishment Statute,” see 11
effective date of the statute. Woo Dak San v. State, 36 N.M.L. Rev. 269 (1981).
N.M. 53,7 P.2d 940 (1931) (decided under former law). Am. Jur. 2d. A.L.R. and C.J.S. references. — 21
Caused no constitutional violation. — Laws Am. Jur. 2d Criminal Law § 612.
1929, ch. 69, 8§11, substituting electrocution for Manner of inflicting death sentence as cruel or
hanging, and applicable to persons informed against unusual punishment, 30 A.L.R. 1452.
before passage of the statute, was not violative of 24B C.J.S. Criminal Law § 2002.

31-14-12. Place of execution: direction of warden.

The warden of the penitentiary of New Mexico shall provide a suitable and efficient room
or place enclosed from public view, within the walls of the state penitentiary, and therein
provide all necessary appliances requisite for carrying into execution the death penalty. The
punishment of death shall, in each individual case of death sentence pronounced in this
state, be inflicted under the direction ofthe warden in the room or place so provided for that

purpose.

History: 1978 Comp., § 31-14-12, enacted by Law reviews. — For article, "Constitutionality of
Laws 1979, ch. 150, § 9. the New Mexico Capital Punishment Statute,” see 11
Repeals and reenactments. — Laws 1979, ch. N.M.L. Rev. 269 11981).
150, 8§ 9, repeals former 31-14-12 NMSA 1978, Am.Jur.2d, A.L.R. and C.J.S. references. — 21
relating to place of execution, appliances for carrying Am. Jur. 2d Criminal Law § 610.
into execution the death penalty and supervision by 24B C.J.S. Criminal Law § 2002.

the superintendent of the penitentiary, and enacts the
above section.

31-14-13 [Applicability of act.]

The provision of this act 131-14-11 to 31-14-14 NMSA 19781 shall apply only to capital
offenses committed after the effective date of this act, and nothing contained in the provi-
sions ofthis act shall be construed to alter in any manner the execution ofa sentence ofdeath
imposed on account of any crime or crimes committed prior to the effective date of this act.

History: 1953 Comp.. § 41-14-11.3, enacted by makes the act effective immediately. Approved March

Laws 1955, ch. 127, § 3. 16. 1955.
Emergency clauses. — Laws 1955, ch. 127, § 6,
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31-14-14. Statutory references to execution.

All references in the laws ofthe state of New Mexico relating to execution by electrocution
or by lethal gas shall, insofar as such provisions are applicable, apply to, and mean, execu-
tion by means of injection, except as to capital offenses already committed.

History: 1953 Comp., § 41-14-11.4, enacted by Emergency clauses. — Laws 1955. ch. 127, § 6,
Laws 1955, ch. 127, § 4; 1979, ch. 150, § 10. makes the act effective immediately. Approved March
Law reviews. — For article, "Constitutionality of 16, 1955.
the New Mexico Capitol Punishment Statute,” see 11 Repealing clauses. — Laws 1955, ch. 127, § 5.
N.M.L. Rev. 269 11981), repeals 41-14-11. 1953 Comp.

31-14-15. Where judgment must be executed; who may be present.

Ajudgment of death must be executed within the walls of the state penitentiary’at Santa
Fe, and such execution shall be under the supervision and direction of the warden of said
institution. The warden of the state penitentiary must be present at the execution and must
invite the presence of a physician, the attorney general of the state and at least twelve
reputable citizens, to be selected by him; and he shall, at the request ofthe defendant, permit
such ministers ofthe gospel, not exceeding two, as the defendant may name, and any person,
relatives or friends, not to exceed five, to be present at the execution, together with such
peace officers as he may think expedient, to witness the execution. But no other persons than
those mentioned in this section can be present at the execution, nor can any person under
age be allowed to witness the same.

History: Lbws 1929, ch. 69, § 12; C.S. 1929,
§ 33-332; 1941 Comp., 8§ 42-1412; 1953 Comp,,
§ 41-14-12.

31-14-16. Return of warden.

After the execution, the warden must make a return upon the death warrant to the court
by which the judgment was rendered, showing the time, mode and manner in which it was
executed.

History: Laws 1929, ch. 69, § 13; C.S. 1929,
§ 35-333; 1941 Comp., § 42-1413; 1953 Comp.,

§ 41-14-13.
ARTICLE 15
Public Defenders

Sec. Sec.
31-15-1. Short title. 31-15-8. Duty of chief public defender to establish
31-15-2. Definitions. appellate division; duty of appellate divi-
31-15-3. Public defender board created; terms; com- sion.

pensation; finance. 31-15-9. Duty of chief public defender lo establish
31-15-4. Appointment of chief; duties of the public district public defender office; appoint-

defender board. ment of district public defender.
31-15-5. Public defender department; creation; 31-15-10. Duties of district public defender.

administration; finance. 31-15-11. Compensation; private practice of law by
31-15-6. Public defender department: powers attorneys employed by the department
31-15-7. Chief public defender; general duties and prohibited.

powers. 31-15-12. Explanation of rights; waiver of counsel.

31-15-1. Short title.
This act (31-15-1 to 31-15-12 NMSA 1978] may be cited as the "Public Defender Act.”
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* 15-181

Article |IS.

Appeal.
ss 15177 t0 15-1/8 ReDealed bv Session Laws 1973, ¢. 1141,

s. 17.

Cross References. — For provisions
a- in appeals in criminal fuses, see
* 15A-1441 et S€Q.

SS 15-179 to
3

Hdilor's Note. — Session Laws 1977.
e 711. s. 34. provides. "All statutes
which refer tn sections repealed nr
amended by ihe act shall be deemed,
insofar as possible, to refer lo those provi-
sions ofthis act which accomplish the
same or an equivalent purpose.”

Session Laws 1977. c. 711. s. 35. pro-
vides: "None o! th<- provisions of this act
providing for the repeal of certain sec-
tions of the General Statutes shall
constitute a reenactment of the common
law."

15-186: Repealed bvSession Law? 1977.c. 711, s
3.

Session Laws 1977. ¢ 711 5. 39. as
amended hy Session Laws 1977. 2nd
Sess.. ¢ 1147 s 32. effective July 1
197S, provides "This act shall become
effective July 1 197S. and applies to all
matters addressed by us provisions
without regard to when a defendant's
guilt was established or when judgment
was entered against him. except that the
provisions of inis act regarding parole
shall not apply to persons sentenced
before Julv 1. 197S"

S 15-186.1: Repealed by Session Laws 1973. c. 44. s. 1

Cross References. — As to credits
against ihe service of sentences and for

attainment of prison privileges, see
< 15-193.1 through 15-193.4.

Article 19.
Execution.

S 15-187. Death by administration of lethal gas or
drugs.

Death by electrocution under sentence of'Jaw is hereby abolished
and death by the administration of lethal gas substituted therefor,
except that if any person sentenced to death so chooses, he may at
least five days prior to his execution date, elect in writing to be
executed by tne administration of a lethal quantity of an
ultrashort-acting barbiturate in combination with tt chemical
paralytic agent. <1909. ch. 443. s. 1: C.S.. s. 4657: 1935. c. 294, s. 1
1983. ¢c. 678. s. Li

Cross References. — A.- to pun-
ishment fur capital crime- committed
before July 1.1935, see* 15-19!

Editor's Note. Session Law - 19s.3.
¢ 379. s 4. provide- ™The warden of

Central Prison m.-y obtain and employ
the drugs necessar to carry out the pro-
vision# of this act -egardle-s of contrary
provisions in Chapter 9(1 of the General
Statute- "
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Effect of Amendments. - The 1983 on capital punishment in North
amendment. eflV.".ve July 5. 1983. Carolina, see 59 N CI. Kec. 911 119S1»

added the language beginning ‘except fur comment on capital punishment
that if any person sentenced to death so  and evolving standards ofdecency, see 16
chooses™ at the encl of the section Wake Forest L. Rev 737 11980

Legal Periodicals. — For comment

CASE NOTES

Section applies only to crimes Cited in State v .Jackson. 199 N.C
committed after the effective date of 321. 151 S.E -102 11930": Stale v. Ferrell,
the statute, July 1. 1935. and it will not 205 N C 640, 172 S.E. 186 '1904 . State
support a sentence ofdeath by lethal gas v. Wall. 205 N.C 659. 172 S.E 216
imposed for a capital crime committed  <1934m: Slate v. Baxter. 208 N C 90. 179
prior to the effective date of the statute S.E 450 :1935': State v. Horne. 209 N.C
although defendant was tried and 725. 184 S.E 470 1936 ; State \ Brice,
convicted after the effective dale thereof 214 N.C. 34. 197 S.E 6.9011938!;Slate v
State v. Hester.2'J9 N.C. 99 182S E. 738 Hawley, 229 N.C. 167. 48 S.E 2d 35
11935b See also State v. Dingle. 209 N.C. >1948'; State v. Gibson. 229 N.C 497. 50
293, 183 S.E 376 '19J6': Stale v. S.F.2d520<1948";State v. Hall. 233 N.C.
McNeill. 211 N.C. 2S6. 189 S E. 872 310. 63 S.E.2d 636 <1951 b

(19371.

8 15-188. Manner and place of execution.

Except as otherwise provided in G.S. 15-187, the mode of
executing a death sentence must in every case be by causing the
convict or felon to inhale lethal gas of sufficient quantity to cause
death, and the administration of such lethal gas must be continued
until such convict or felon is dead; and when any person, convict or
felon shall be sentenced by any court of the State having competent
jurisdiction to be so executed, such punishment shall only be
inflicted within a permanent death chamber which the
superintendent of the State penitentiary is hereby authorized and
directed to provide within the walls of tiie North Carolina peniten-
tiary at Raleigh, North Carolina. The superintendent of the State
penitentiary shall also cause to be provided, in conformity with this
Article and approved by the Governor and Council of State, the
necessary appliances for'the infliction of the punishment of death in
accordance with the requirements of this Article. 11909, e. 443. s. 2;
C.S.. s. 4658:; 1935. c. 294. s. 2; 1983, c. 678. s. 21

Editor’'s Note. — Session Laws 1983, Effect of Amendments. — The 1983
‘ems. s 4. provides "The warden of amendment, effective July 5. 1983.
"'itrul Prison may obtain and employ inserted "Except as otherwise provided
drugs necessary to carry out the pro- in G.S 15-187" at the beginning of tins
-m-tons ol this act. regardless ofcontrary section.

Ir'" b-ions in Chapter 90 of the General
-s.it'ato ™

CASE NOTES

} ‘led in State v Brooks. 2U6N.C. 113 Montgomery. 227 N.C 100. in SK.2d
«-'CE 879 1934' State v. Extini. 213 614 1946i
16 195 SE 7 5500 Slate x
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S 15*%189. Sentence of death; prisoner taken to peni-
tentiary.

Upon tlu* sentence of death being pronounced against any person
in the State of North Carolina convicted of a crime punishable by
death, it shall be the duty ol the judge pronouncing such death
sentence to make the same in writing, which shall be filed in the
papers in the case against such convicted person. The clerk of the
superior court in which such death sentence is pronounced shall
prepare a certified copy of said judgment or sentence of death,
including therewith a copy of any notice or entries of appeal made
in such case; if no entries or notice ofappeal have been made or given
in such case, a statement to the effect snail be included in the certif-
icate of the clerk; it shall also be the duty of the district attorney,
assistant district attorne%/, or attorney prosecuting in behalf of the
State in the absence of the district attorney, to(Jorepare and sign a
certificate stating in substance that he prosecuted sald case in behalf
ofthe State and that notice or entries ofappeal have or have not been
made orgiven in said case, and further that he has examined a copy
ofsaid judgment or sentence ofdeath certified by the clerk, including
the copy of the notice or entries of appeal or statement to the effect
that no appeal has been given, and to the best of his knowledge the
same is correct; the certificate of said district attorney, or other
prosecuting officer above named, shall be attached to the certified
copy of said sentence ofdeath, as prepared and certified by the clerk,
and both certificates shall be transmitted by the clerk ofthe superior
court in which said sentence of death is pronounced to the warden
of the State penitentiary at Raleigh. North Caroline; at the same
time and in the same manner, a duEIicate original of said certificates
shall be prepared by the clerk of the superior court and the district
attorney, or other prosecuting officer above named, and the said
duplicate original or said certificates shall be transmitted to the
Attorney General of North Carolina. If notice of appeal is given or
entries of appeal are made after the expiration of the term of supe-
rior court in which said sentence of death is pronounced, said certif-
icates shall be prepared by the clerk of the superior court in which
said sentence is pronounced and by the district attorney, or other
prosecuting officer above named, prosecuting in behalf of the State,
in the same manner and shail be transmitted as soon as possible to
the warden of the State penitentiary at Raleigh, North Carolina,
and to the Attorney General of North Carolina. The above certif-
icates so prepared by the clerk of the superior court in which such
sentence ofdeath is pronounced and by the district attorney, or other
prosecuting officer above named, shall be transmitted by the clerk
of the superior court in which such sentence is pronounced to the
warden of the State penitentiary at Raleigh. North Carolina, and to
the Attorney General of North Carolina, not more than 20 or less
than 10 days before the time fixed in the judgment of the court for
the execution of the sentence: and in all cases where there is no
appeal, said sentence ofdeath shall not be carried out by the warden
of the State penitentiary or by any of his deputies or agents until
said certificates so prepared and transmitted by the clerk of the
superior court in which said sentence of death is pronounced, and by
the district attorney, or the prosecuting officer above named, have
been received in the office of the warden of the State penitentiary at
Raleigh. North Carolina. In all cases where there is no appeal from
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CH 1% CRIMINAL. PROCEDI'HE
the sentence of death and in all cases where the sentence is
pronounced against a prisoner convicted of the crime of rape it shall
oe the duty of the sheriff, together with at least one deputy, to
convey to the penitentiary, at Raleigh, North Carolina, such
condemned felon or convict forthwith upon the adjournment of the
court in which the felon was tried, and deliver the convict or felon
to the warden of the penitentiary. 11909. c. 443. s. 3; C.S.. s. 4659:

1951. c. 899. 8 1 1973.c. 47.s. 2)

Legal Periodicals. — Fur comment
on capital punishment in North
CASE

No Distinction between Conviction
by Plea or by Verdict. — Since an
accused may be convicted by his plea as
well as by a verdict, there is no reason to
read into this section a legislative
attempt to distinguish between con-
viction bv plea and bv verdict. State v.
Watkins. 283 N.C. 17. 194 S.E.2d 800,
cert, denied. 414 U.S. 1000.94 S. Ct. 353.
38 L Ed 2d 235 il973".

Judgment Must Be Written and
Signed by Trial Judge. — The entry of
judgment of the court on the verdict of
guilty of a iapital felony by the clerk of
the court on its minutes and signed by
the judge is not a sufficient compliance
with the provisions of this section, its
mandatory provisions requiring the
judgment to be written and signed by the
judge, and where it appears of record
that he has failed so to do the case will be
remanded. St < v. Jackson. 199 N.C.
321. 154 S.E. 402 "1930".

Failure to Refer to Trial or Crime in
Judgment. — A judgment, while
somewhat informal, because it made no
reference to the trial or the crime of
which the prisoner was convicted, is.
nevertheless, sufficient to meet the
requirements of this section State wv.
Edney. 202 1N.C. 706.164 S.E. 23" 1932).

Death Sentence without Reference
In Crime. — A judgment sentencing

Carolina, see 59 N.C.L Rev 911 <19811

NOTES

defendant to death for the commission of
a capital felony, though making no refer-
ence to the trial or the crime of which the
defendant was convicted, while not com-
menced is held sufficient. State v. Tavlor.
194 N.C. 738 140 S.E. 728 '1927".

Judgment Must Show Degree of
Murder. — Where the judgment upon a
verdict of guilty of murder in the first
degree states that the defendant had
been convicted of murder, the cause must
be remanded in order that it appear uii
the face of the judgment that the con-
viction was for murder in the first
degree, since the judgment alone is
certified lo the warden of the State peni-
tentiarv. State v. Montgomery. 227 N.C.
100. 40 S.E.2d 614 '1946".

Where in a prosecution for murder the
jury returns a verdict of guilty of murder
in the first degree, the judgment of the
court, which alone is certified to the
warden of the State prison, under this
section and SS 15-18S. 15-190 must
recite that the defendant had been
convicted of murder in the first degree,
and where it recites that the prisoner had
been convicted of murder, and sentences
the prisoner to death, the case will be
remanded. State v. langlev. 2U4 N.C.
687. 169 S.E 705 11933i.

Applied in State v. Talbert, 282 N.C.
718. 194 S.E.2d 822 U973i.

§ 15-190. Person or persons to be designated by
warden to execute sentence; supervi-
sion of execution; who shall be present.

Some guard t. guards or other reliable person or persons to be

named and designated by the warden from time to time .shall cause
|he person, convict or lelon against whom the death sentence has
¥cn -0 pronounced to be executed as provided by this Article and all
amendments thereto. The execution shall be under the general
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supervision and control of the warden of the penitentiary, who shall
from time to time, in writing, name and designate the guard or
guards or other reliable person or persons who shall cause the per-
son, convict or felon against whom the death sentence has been
pronounced to be executed as provided by this Article and all amend-
ments thereto. At such execution there shall be present the warden
or deputy warden or some person designated by the warden in his
stead: the surgeon or physician of the penitentiary and six respect-
able citizens, the counsel and any relatives of such person, convict
or felon and a minister or ministers of the gospel may be present if
they so desire, and the board of directors of the penitentiary may
provide for and pay the fee for each execution not to exceed
thirtv-five dollars >535.00» '1909, c. 4-13. s. 4: C.S., s. 4660: 1925, c.
123:1935. ¢. 294. s. 3: 19S3. ¢. 67S. s. 31

Editor’s Note. - Session Laws 1983. Effect of Amendments. — The 1983
c. 678. r 4. provides: "The warden of amendment, effective July 5. 1983. sub-
Central Prison may obtain and employ stituled "executed™ for "“asphyxiated" in
the drugs necessary to carry out the pro- the first and second sentences and "exe-
visions of this act, regardless of contrary  cution™ for "asphyxiation™ in the second
provisions in Chapter 90 of the General sentence.

Statutes."

CASE NOTES

Cited in State v Montgomery. 227
N.C. 100. 40 S E.2d 614 .19461.

§ 15-191. Pending sentences unaffected.

Nothing in G.S. 15-187. 15-188, and 15-190 shall be construed to
alter in any manner the execution of the sentence of death imposed
on account of any crime or crimes committed before July 1. 1935.
(1935, c. 294 s. 4)

Editor’s Note. — The act from which electrocution to the administration of
this section was codified changed the lethal gas
mode of executing a death senience from

§ 15-192. Certificate filed with clerk.

The warden, together with the surgeon or physician of the peni-
tentiary, shall certify the fact of the execution of the condemned
person, convict or felon to the clerk of the superior court in which
such sentence was pronounced, and the clerk shall file such certif-
icate with the papers ofthe case and enter the same upon the records
thereof. '1909. c. 443. s. 5: C.S.. s. 4661.1

S 15-193. Notice of reprieve or new trial.

Should the condemned person, convict or felon be granted a
reprieve by the Governor or obtain a writ of error, or a new trial be
granted by the Supreme Court of the State of North Carolina, or
should the execution of the sentence be stayed by any competent
judicial tribunal or proceeding, notice of such reprieve, new trial,
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appeal, writ of error or stay of execution shall be served uo;r. the
warden or deputy warden of the penitentiary by the sheriff cf Wake
County, in case such condemned person is confined iri the peniten-
tiary, or upon any sheriff having the custody ofany such condemned
person, also upon the condemned person himself. '1909. c. 445. s. 6:
CS.. s. 4662.1

§ 15-194. Time for execution.

Whenever the Supreme Court has filed an opinion upholding the
sentence of death, or a stay of execution granted by any competent
judicial tribunal or proceeding has expired or been terminated, or a
reprieve by the Governor has expired or been terminated, a hearing
shall be held in a superior court anywhere within the district where
the case was tried to fix a new date for the execution of the original
sentence. The district attorney shall promptly calendar such
hearing. The condemned person shall be present at the hearing
unless the condemned person has an attorney appearing at the
hearing. The judge shall set the date of execution for not less than
60 days nor more than 90 days from the date of the hearing. The
hearing may be conducted, whether or not in session, by any regular
or special superior court judge resident in the district or assigned to
hold court in this district wherever the case is docketed. The order
fixing the date shall be recorded in the minutes ofthe court, and the
clerk of the superior court shall immediately send a certified copy to
the warden of the State penitentiary, at Raleigh. The clerk shall also
send certified copies to the condemned person, the condemned
person's attorney, and the district attorney who prosecuted the case.
11909. c. 443. s. 6; C.S., s. 4663:1925. c. 55: 1951. c. 244. ss. 1.2: 1973.
c. 47. s 2. 1981. c. 900.'

CASE NOTES

Applied in State v. Hawley. 229 N.C. Cited in State v. Calcutl. -19 N.C.
167. 48 S.E.2d 35 i1948': Miller v. State. =~ 545. 15 S.E.2d 9 m1941".
237 N.C. 29. 74 S.E.2d 513 '1953".

15-195. Prisoner taken to place of trial when new
trial granted.

Should a new trial be granted the condemned person, convict or
felon against whom sentence of death has been pronounced, after he
has been conveyed to the ﬁenltentiary, he shall be conveyed hack to
the place of trlal by such guard or guards as the warden of the
penitentiary shall direct, their expenses to be paid as is now pro-
vided bv law for the conveyance of convicts to the penitentiary.
"1909. c. 443. 5. 7: C.S.. s. 4664.

S 15-196. Disposition of body.

Lpon fp#)llcatlon written or verbal, ofany relative as near a? the
degree of fourth cousin of the person executed, made at any time
prior to the execution or on the morning thereof the body, after
execution, shall be prepared for burial under the supervision ifthe
warden or deputy warden and shall he returned to the nearest rail-
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mad station =1 ihe relative or relatives asking lor such body. In the
event that no relative asks lor the body of such executed person,
convict or felon, the same shall he disposed of as other bodies of
convicts living in the penitentiary. 11909, ¢ 443 s. 9: C.S., s. 4665:

1935. c. 375. 5. 6.>

Article

Prison Privi

19A.

Credits aqainst the S?rvice ofSen‘ences and for

Altainment o

eges.

§ 15-196.1. Credits allowed.

The minimum arid maximum term of a sentence shall be credited
with and diminished by the total amount of time a defendant has
spent, committed to or in confinement in any State or local correc-
tional. mental or other institution as a result of the charge that
culminated in the sentence. The credit provided shall be calculated
from the date custody under the charge commenced and shall
include credit for all time spent in custody pending trial, trial de
novo, appeal, retrial, or pending parole and probation revocation
hearing: Provided, however, the credit available herein shall not
include any lime that is credited on the term ofa previously imposed
sentence to which a defendant is subject. (1973, c. 44, s. 1; 1977. c.
711. s. 16A; 1977. 2nd Sess., ¢. 1147.s. 30.)

Editor's Note. — Session Laws 1977.
2nd Ses-.. c. i 147.s. 30. amended Session
Laws 1977. c. 711. In substituting "The
minimum and maximum term of a" for
'The term of a determinate sentence or
the minimum and maximum term ufan
indeterminate™ at the beginning of the
section.

Ses.-ion Law- 1977. ¢ 711. s 39. as
amended bv Session Laws 1977. 2nd

t’ASE

repealed former SS 15-
170.2 and 15-1SG.1 and was made
applicable tu all prisoners, includinp
those convicted prior to its enactment,
who are entitled tn. but who have not
heretofore received all such allowable
credit Slate v Lewis. IS N.C, App 681.
19? S.E 2d 37. cert dented and appeal
di-tr.i—etl. 22.i N.C. 756. 198 S E 2d 726
m197-3

Constitutional guarantee against
double jeopardy absolutely requires
that punishment already exacted
must be fully credited in imposing sen-
tence upon a new coo\ tenon for the sat e
otfetise Wilson \ North Carolina, 43m
E 2d 2>4 4th Cir. 197! , decided under
fort!lel t 15-1-1

Section

Sess., e. 1147. s. 32. provides: This act
shall become effective July 1. 197S. and
applies to all matters addressed bv its
provisions without record to wher a
defendants guilt was established or
when judgment was entered against h:m.
except that the provisions of this 3*".
regarding parole shall not applv lo
persons sentenced before July 1. 19_-

NOTES
To deny petitioner 64-day eremill
apainst his original sentence, after .6

jetting petitioner to the loss of his lihe
by incarceration in a foreign state, we. J d
amount to punishment twice for :he
same offense and a deprivation of hi- .-0-
ertv without due process of law. both in
violation of the Fifth Amendment
made applicable to the -tales via 'r.e
Fourteenth Amendment Childer-
Laws, 558 F Supp 1284 IWDN '
1983

By its express terms, this stat.
includes only time spent in custod;- IN
"State" institutions and require-
credit apainst only custody under
charge already "commenced.” "Slate
defined at subdivision <> of ? ISA

108
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been, or in order to discourage that person or any
other person from, lawfully aiding or encouraging
other persons to participate, without discrimina-
tion on account of race, color, religion, sex, na-
tional origin, handicap, or ancestry, in any of the
activities, services, organizations, or facilities de-
scribed in division (A)(1) of this section, or partici-
pating lawfully in speech or peaceful assembly op-
posing any denial of the opportunity to so
participate.

(B)
is guilty of a misdemeanor of the first degree, ex-
cept that whoever violates division (A) of this sec-
tion and causes bodily injury is guilty of a felony of
the third degree, and whoever violates division (A)
of this section and causes death is guilty of a felony
ofthe first degree and subject to life imprisonment.

HISTORY: 142 VvH S. EfT9-2S-S7.

Cross-References to Related Sections

Parole eligibility tjr prisoner convicted ofwillful injury or
death in violation of state’s civil rights law, RC §

2967.13.

§ 2927 11 Desecration.

Cross-References to Related Sections
Civil action for desecration, RC § 2307.70.

§ 292712 Ethnic intimidation.

Cross-References to Related Sections
Civil action for ethnic intimidation, RC § 2307.70.

IN GENERAL

§ 292901 Definitions.

As used in sections 2929.01 to 2929.51 of the Re-
vised Code:

(A) "Repeat offender” means a person who has
history of persistent criminal activity, and whose
character and condition reveal a substantia] risk
that he will commit another offense. It is prima-
facie evidence that a person is a repeat offender if
any of the following apply:

(1) Having been convicted of one or more of-
fenses of violence, and having been imprisoned
pursuant to sentence for any such offense, he com-
mits u subsequent offense of violence;

(2) Having been convicted ofone or more sex of-
fenses as defined in section 2950.01 of the Revised
Code, and having been imprisoned pursuant to sen-
tence for any such ofiense, he commits a subse-

quent sex offense;
(3) Having been convicted of one or more theft

1987 SUPPLEMENT

§ 2929.01

offenses as defined in section 2913.01 of the Revised
Code, and having been imprisoned pursuant to sen-
tence for any such offense, he commits a subse-
quent theft offense;

(4) Having been convicted of one or more felony
drug abuse offenses as defined in Chapter 2925. of
the Revised Code, and having been imprisoned
pursuant to sentence for any such offense, he com-
mits a subsequent felony drug abuse offense;

(5) Having been convicted of two or more felo-

W hoever violates division (A) of this sectionnies, and having been imprisoned pursuant to sen-

tence for any such offense, he commits a subse-

quent offense;

(6) Having been convicted of three or more of-
fenses of any type or degree other than traffic of-
fenses, alcoholic intoxication offenses, or minor
misdemeanors, and having been imprisoned pursu-
ant to sentence for any such offense, he commits a
subsequent offense.

(B) "Dangerous offender™ means a person who
has committed an offense, whose history, character,
and condition reveal a substantial risk that he will
be a danger to others, and whose conduct has been
characterized by a pattern of repetitive, compul-
sive, or aggressive behavior with heedless indiffer-
ence to the consequences.

(C) "Actual incarceration” means that an of-
fender is required to be imprisoned for the stated
period of time to which he is sentenced that is spec-
ified as a term ofactual incarceration. Ifa person is
sentenced to a term of actual incarceration, the
court shall not suspend his term of actual incarcer-
ation, and shall not grant him probation or shock
probation, pursuant to section 2929.51, 2947.061
[2947.06.1], 2951.02, or 2951.04 of the Revised
Code, and the department of rehabilitation and
correction or the adult parole authority shall not,
pursuant to Chapter 2967. of the Revised Code or
its rules adopted pursuant to Chapter 2967., 5120.,
5143., or 5149. of the Revised Code, grant him a
furlough for employment or education, a furlough
afor being a trustworthy prisoner other than a fur-
lough pursuant to division (A)(1) or (2) of section
2967.27 of the Revised Code, p;irole, emergency
parole, or shock pnrole until after the expiration of
his term ofactual incarceration, diminished as pro-
vided in sections 2967.19, 2967.193 [2967.19.3],
5145.11, and 5145.12 of the Revised Code.

An offender who is sentenced to a term ofactual
incarceration may be transferred from an institu-
tion operated by the department of rehabilitation
and correction to the custody of the department of
mental health or the department of mental retarda-
tion and developmental disabilities, as provided in
section 5120.17 of the Revised Code, and shall be
credited with all time served in the custody of the
department of mental health or the department of
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mental retardation and developmental disabilities
against the term of actual incarceration,

(Dj "Deadly weapon" has the same meaning as
in section 2923.11 of the Revised Code.

*HISTORY! 142v H 261. Eft 11-1-67.

CASE NOTES AND OAC

1. (1986) A conviction and sentence for a prior offense is
only prima facie evidence that a person is a "repeat of-
fender™ as defined in RC § 2929.01(A). A prior conviction
and sentence do not automatically disqualify such of-
fender from probation under RC § 2951.02(F)(2). Before
determining that the defendant is a repeat ofTender, the
trial court must determine his churacter, condition and
behavior pattern: State v. Smith, 31 OApp3d 26, 31 OBR
ml0, 507 NE2d 1161.

[8 2929.02.3] § 2929.023 perend-

ant may raise matter of age.

Law Review

The Eighth Amendment and capital punishment of juve-
niles. Victor L. Streib. 34 ClevStLRev 363 (19S5-S6).

Youth on Death Row: Waiver of Juvenile Court Jurisdic-
tion and Imposition of the Death Penalty on Juvenile
Offenders. 13 NoKyLRev 495 (19S7).

§ 292903 Imposing sentence for a capital

offense.

Law Review

United States Supreme Court 19S4-19S5 Term: criminal
law and procedure highlights. B.J. George. Jr. 16
CapitalULRev 159. 190 (19S6).

CASE NOTES AND OAG

1. (19S6) Defendant in a capital case must be afforded a
complete, full and unabridged transcript of all proceed-
ings against him so that he may prosecute an effective ap-
peal: Stnte ex rel. Spirko v. Court of Appeals, 27 OS3d 13,
27 OBR 432. 501 NE2d 625.

2. (19S6) It is error for one who prepares a presentence
report to include witness statements given to the police or
other versions of the crime taken from police reports when
the presentciice report is to be utilized in the mitigation
phase of an aggravated murder trial. The report should
include only such information as is directly relevant to the
aggravating and mitigating circumstances. However, the
error is not prejudicial when basically tiile material in the
report has been presented as evidence at the trial where
the defendant has had tiie opportunity of full cross-exami-
nation of the witnesses, and retains tiie right to recall such
witnesses; State v. Glenn, 28 OS3d 451, 28 OBR 501, 504
NE2d 701.

3. <i9S7) The court fully complied with its duty under
RC §2929.03(F) to specify its findings: State v. Steffen, 31
0S3d 111. 31 OBR 273, 509 NE2d 3S3.

4. (19S7) There can be no finding that the death pen-
alty is imposed in a discriminatory fashion absent a dem-
onstration of specific discriminatory intent. (McCleskey v.
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Kemp [19S7J, 481 US _ 95 LEd2d 262, followed.):
State v. Zucm, 32 OS3d 56. 512 NE2d 5S5.

5. (1987) Under RC § 2929.03(F), a trial court or three-
judge panel may rely upon and cite the nature and cir-
cumstances of tilt* offense as reasons supporting its finding
that tiie aggravating circumstances were sufficient to out-
weigh tin* mitigating factors: State v. Stumpf, 32 OS3d 95,
512 NE2d 508.

6. (1987) When an accused is tried by jury and con-
victed of aggravated murder with specification, a deatli
sentence may be imposed by the trial judge only upon rec-
ommendation of the same jury that tried the guilt phase of
the proceedings, pursuant to the criten'3 set forth in RC §
2929.03. Thus, when a case is remanded to the trial court
following vacation of the deatli sentence due to error oc-
curring at llie penalty phase of the proceeding, the trial
court, in resentencing the offender, is limited to the sen-
tences of life imprisonment with parole eligibility after
serving twenty full years of imprisonment or life imprison-
ment with parole eligibility after serving thirty full years
of imprisonment. (RC § 2929.06, applied and construed.):
State v. Penix, 32 OS3d 369, 513 NE2d 744; State v.
Zuranski. 32 0S3d 379, 513 NE2d 753.

7. (1987) In determining sentence under RC §
2929.03(D), the trial court, jury or three-judge panel is
not required to compare the mitigating factors established
in prior cases with the mitigating factors presented in the
case before it: State v. Post, 32 OS3d 3S0, 513 NE2d 754.

S. (19S7) Any egregious error in the penalty phase of a
death penalty proceeding, including prosecutorial miscon-
duct, will be cause to vacate the sentence of death with a
subsequent remand to the trial court for a new sentencing
procedure pursuant to RC § 2929.06: State v. Thompson,
33 0S3q 1, 514 ,ME2d 407.

9. (19S6) Revised Code § 2929.03 does not require that
the trial court issue a separate written opinion with spe-
cific findings in a situation in which the jury has recom-
mended that the defendant be sentenced to life imprison-
ment: State v. Holmes, 30 OApp3d 26, 30 OBR 64, 506

N'E2d 276.

§82929.04 criteria for imposing death or
imprisonment for a capital offense.

Law Review

United States Supreme Court 1984-1985 Term: criminal
law and procedure highlights. B.J. George, Jr. 16
CapitalULRev 159, 189 (1986).

CASE NOTES AND OAG

1. (19S6) One who is a reserve or special deputy sheriff
qualifies as a peace officer as that term is utilized in RC §
2929.04(A)(6), which section sets forth one of die criteria
for imposing death or imprisonment for a capital offense:
State v. Glenn, 28 OS3d 451, 28 OBR 501, 504 NE2d 701.

2. (1987) While RC § 2929.04(B)(7) evinces the legisla-
ture’s intent that a defendant in a capital case be given
wide latitude to introduce any evidence the defendant
considers to be mitigating, tin's does not mean that the
court is necessarily required to accept as mitigating every-
thing offered by the defendant and admitted. The fact
that an item of evidence is admissible under RC §
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CHAPTER 2929: PENALTIES AND SENTENCING

IN CENERAL
10 91 Definitions.
PENALTIES FOR MURDER
3B5 21 Penalties for murder.
m  QtlJ 2929.021 [Notice to supreme court of indict-
ment charging aggravated murder; plea.]
{00 ®-8) 2929.022 [Determination of aggravating cir-

cumstances.]
i JSC 01.3] 2929.023 [Defendant may raise matter of

*Dkq

} $MB 2929.024 [Investigation services and experts
for indigent.]

s m m Imposing sentence for a capital offense.

§ » «  Criteria for imposing death or imprisonment for
a capital offense.

| *DOS [Appellate review of death sentence.]

* » © * [Resentencing hearing after vacation of death

sentence.]
PENALTIES FDR FELONY

ti  Penalties for felony.
h'#©u  [Discretion of court in determining minimum
term of imprisonment for felony]
[Sentencing criteria for third or fourth degree
felony offenses.]
[Imposition of fine for felonv; notice to victim of
right to apply for reparations award.]
[Hearing on ability to reimburse for costs of con-
finement.]

PENALTIES FOR MISDEMEANOR
”8- :2' Penalties for misdemeanor.
t - Imposing sentence for misdemeanor.
~ 1] 2929.221 [Type of institution where term of
imprisonment to be served.]
[REIMBURSEMENT BY ARSONIST]
[Arsonist to reimburse agencies for costs of in-
vestigation and prosecution.]
ORGANIZATIONAL PENALTIES
Organizational penalties.
MULTIPLE SENTENCES
Multiple sentences.
MODIFICATION OF SENTENCE
Modification of sentence.
mfo OFFENSES PRIOR TO JANUARY 1, 1974]

Offenses committed prior to January 1, 1974;
third or fourth degree felony committed be-
tween that date and July 1, 1983.]

M an

*21 14

KJ1S

K., (FIREARM OFFENSES]
Additional three years of actual incarceration
«or offenses involving a firearm.]
:tot CommenttoH 511
tfcf A29 bnngs together in one unit the basic rules

1*72.J T * 'r' convicted ottenders—the range ol penalties
a* 36 assesseo, guidelines lor choosing the penalty
and general rules lor modifying sentences

k,, . ' G'nonasized. particularly at the trial court level
* —e corrections level, and the overall effect ot the

new penalty structure isto encourage tailoring sentences to
fit individual offenders rather than to lit the type of cnme
alone.

The death penalty is reinstated for aggravated murder,
which nciudes premeotatec murder and felony murder
Death may be imposed only if one of seven listed aggravat-
ing circumstances is specified in the indictment and proved
beyond areasonable doubt, and none of three listed negat-
ing circumstances is established by a preponderance of the
evidence. Tne jury decides whether aggravation is oresent
or not. but the tnal court decides the Question o' mitigation in
aseparate hearing following the trial [See Ed tor s Note fol-
lowing thiscomment]

With respect to sentences for felonies otner than murder,
the concept of mdeterminant sentencing is retained but
while the maximum terms are fixed, the tnal coun deter-
mines the minimum term to De imposed from among four
choices given in the statute for each degree. Also only afew
felonies under former law earned fines, but under the new
code all felonies may have a line imposed in addition to
imprisonment Detailed criteria are given to aid the trial court
mdetermining the penalty to be imposed in a given case

Conceptually, the misdemeanor penalties are much the
same ns mformer law That is. either a (me. or a definite term
of imprisonment, or both, may be imposed. As with felony
penalties, detailed guidelines are provided lor choosmg the
penalty to oe imposed in a given case-

in addition to lhe usual penalties lor the various degrees
ol offenses the chapter contains a schedule of fines applica-
ole to organizations for all degrees of offenses (under sec-
tion 2901.23. an organization may be convicted of any
offense under certain circumstances)

Also the chapter lists the different ways in which a tr al
court may modily sentences including consecutive and
concurrent sentences, probation, shock probation, ' split"
sentencing, weekend sentencing, installment payment of
fines, and other measures.

[Editor’'s Note; In relation to the death penalty, a 19S)
amendment added an eighth aggravating circumstance and
increased the mitigating circumstances to seven. The
amendment allows jury participation at the mitigation
phase of the trial. In order to propose the death penalty the
trier of fact must now find, by proof beyond a reasonable
doubt, that the aggravating circumstances outweigh the

mitigating factors.]

IN GENERAL

§ 292901 Definitions.

As used in sections 2929.01 to 2929.51 of the
Revised Code:

(A) "Repeat offender™ means a person who has a

history of persistent criminal activity, and whose
character and condition reveal asubstantial risk that
he will commit another offense. It is prima-facie evi-
dence that a person is a repeat offender if any of the
following apply:

(1) Having been convicted of one or more offenses

of violence, and having been imprisoned pursuant to

339
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sentence for any such offense, he commits a subse-
quent offense of violence:

(2) Having been convicted of one or more sex
offenses as defined in section 2950.01 of the Revised
Code, and basing been imprisoned pursuant to sen-
tence for any such offense, he commits a subsequent
sex offense:

(3) Having been convicted of one or more theft
offenses as defined in section 2913.01 of the Revised
Code, and having been imprisoned pursuant to sen-
tence for any such offense, he commits a subsequent
theft offense;

(4) Having been convicted of one or more felons
drug abuse offenses as defined in Chapter 2925. ol
the Revised Code, and having been imprisoned pur-
suant to sentence for any such offense, he commits a
subsequent felony drug abuse offense:

(5) Having been convicted of two or more felo-
nies, and having been imprisoned pursuant to sen-
tence for any such offense, he commits a subsequent
offense:

(6) Having been convicted of three or more
offenses of any type or degree other than traffic
offenses, alcoholic intoxication offenses, or minor
misdemeanors, and having been imprisoned pursu-
ant to sentence for any such offense, he commit.' a
subsequent offense.

(B> "Dangerous offender” means a person who
hascommitted an offense, whose history, character,
and condition reveal a substantial risk that he will be
a danger lo others, and whose conduct has been
characterized by a pattern of repetitive, compulsive,
or aggressive behavior with heedless indifference to
the consequences.

(C) "Actual incarceration” means that
offender is required to be imprisoned for the stated
period of time lo which he is sentenced that is speci-
fied as a term of actual incarceration. If a person is
sentenced to a term of actual incarceration, the
court shall not suspend his term of actual incarcera-
tion, and shall not grant him probation or shock pro-
bation, pursuant to section 2929,51, 2947.061
[2947.06.1], 2951.02, or 2951.04 of the Revised
Code, and the department of rehabilitation and cor-
rection or the adult parole authority shall not. pur-
suant to Chapter 2967. of the Revised Code or its
rules adopted pursuant to Chapter 2967., 5120.,
5143.. or5149. of the Revised Code, grant him a fur-
lough for employment or education, a furlough for
being a trustworthy prisoner other than a furlough
pursuant to division (A)(1) or (2) of section 2967.27
of the Revised Code, parole, emergency parole, or
shock parole until after the expiration of his term of
actual incarceration, diminished as provided in sec-
tion 2967.19 of the Revised Code,

An offender who is sentenced to a term cf actual
incarceration may be transferred from an institution
operated by the department of rehabilitation and
correction to the custody of the department of men-

CRIMES—PROCEPI'RE

tal health or the department of mental retardat
mmil developmental disabilities, as provided in
tion 5120.170f the Revised Code, and shall been*
ited v\ith all time served in the custody Of of*
department of mental health or the department 's
mental retardation and developmental disability
against the term of actual incarceration,

(D) "Deadly weapon' has the same meaning a.
section 2923.11 of the Revised Code.

HISTORY: 134v H all (Eff 1-1-74): 136 v H 300 (Eff 7 | -.
137vH 565(Eff 11-1-78): 139" S109(Eff 1-3-S3); UOvssj0'
7-1-83

The effective date of SB 210 isset by section 3 of the at*
Committee Comment toll 511

7ms sector) defines the terms "recea: offence’ ' 2--
"dangercusoffender." jsea >nconnection with oeterm - -
sentences eligibility for probation, and eligibility for '
release on parole

In general repeat offenders are those with a hsto’,
persistent criminal activity and who appear to be baa « .
lot the future. A person is pnma facie a repeat offender' mm
has served time on a prior conviction and is convicted - -
second offense of violence, second sex otfense, or secc- 7
theft ol'ense. or is convicted of a third felony, or of ato.—
otfense of any Kind or degree (other than a m .ior msd*
meanor. intoxication offense, or traffic offense)

"Dangerous offenders" are those who have comm--;
an offense whose history character and condition re.-i
them as dangerous and whose conduct shows a catte'- v
repetitive, compuisrve. or aggressive behavior witr- -
thougnt for the consequences. The term "dangerc,
offender equates with "psychopathicoffender."

Transition—capital offenses.

Persons charged with a capital ofiense committed o>’ ¢
January 1 1974, must be tried under the law as it existed v

anthe time of the offense and. if convicted sentenced to:y

impr'sonment If the section defining the offense provides fsm
a lesser penalty under the circumstances of a part.cui’
case, then the lesser penalty must be imposed in that case

Persons committing aggravated murder (the only capy
offense mthe new code) on and after January 1.1974, mur
be charged and tried under the new law and. if convicted
may be subject to the death penalty See. sections 2903 O
2929 02 to 2929.04. and 2941.14.

Cross-References to Related Sections

Additional sentence for felonies invalvine a firearm, RC f
2929.71.

Imprisoned defined. RC § 105

Offense of violence defined, RC §2901.01(1).

Referral to comnmnitv based correctional facility prohib-
ited. RC 52301.52.

Sentencing for domestic violence offense. RC § 2929.51.

Substantial risk defined. RC §2901.01(H).

Text Discussion
Classification of offenders.
52.19

1 Ohio Crim. Prae. & Pro. ?

Research Aids

Repeat und dangerous offenders:
0-Jur3d: Crim L 414
Am-Jur2dr Crim L §525 et seq
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ALR

Chronological or procedural sequence of former convic—
tions as affecting enhancement of penalty for subse-
quent offense under habitual criminal statutes. 21
ALR2d 1247.

Determination of character of former crime as a felony, so
as to warrant punishment of an accused as a second
offender. 19 ALR2d 227.

E'.idencc of identity for purposes of statute as to enhanced
punishment in case of prior conviction. 11 ALR2dS70.

Form and sufficiency of allegations as to time, place, or
court of prior convictions or offenses, under habitual
criminal act or statute enhancing punishment for
repeated offenses. SOALR2d 1196.

Pardon as affecting consideration of earlier conviction in
applying habitual criminal statute. 31 ALR2d 1186.

Propriety, under statute enhancing punish-ent for second
or subsequent offense, of restricting new trial to issue
of status ashabitual criminal. 79 ALR2d 826.

What constitutes former "conviction"” within statute
enhance g penalty for second or subsequent offense. 5

ALR*' 10SO.

I-*w Review

Capital punishment of children in Ohio: "They'd never
‘end a boy of seventeen to the chair in Ohio, would
they?" Victor L. Streib. 18 Akronl.Rev 51 11984).

Lanital punishment, psychiatric experts and predictions of
dangerousness. William Green. 13 CapitalULRev 533
'196-1).

‘emtitutionul consequences of Ohio's new sentencing laws.
Louis A. Jacobs. 15ToledoLRev71 (1983).

‘w'titutional law— criminal law- cruel and unusual
punishment— sentencing— recidivism — penology—
the eighth amendment does not preclude society from
tu'lating a three-time offender by sentencing him to
ade in prison even when the felonies are minor and
nonviolent and represent a total theft of less than

Estelle. 101) SCt 1133(1980). Case
»"te. -19CinLRev725 (1980).
ihanges in Ohio sentencing law: the questions left
"eanswered. Jack A. Cuttenherg. 15 Toledol.Rev 35
1'83i.
w-| laws under the eighth amendment—Hummel i .
it 651 lothCir 1978'j. Note. 10 Toledo-
4 1hev 606(1979).
'’ "‘deration of proportionality in sentencing proce-
] Salem v. Helm [103 SCt 3001 (1983)}. Cu:e
1- 1ONortl'LHevq29 (198-1).
sfftnders: the constitutionality of the dangerous
Dual offender act— United Sfutyy i. Stcuart. 531
- >-6 fOthCir). cert. den.. 96SCt 262911976i. Note.
y, . ‘L.l.Rev 137 (1977).
' 91-ctioiis on criminal sentencing
uig 12Toledol.Rev 475 (1981).

lion. Don. J.

CASE NOTES AND OAG

1 r" wine cases, us here, it is not possible for a
- 1I'd,)r ItJ *be acceptanceof a guilty plea, to deter*
wfer v, )™ frdefendant is airgpeatorvdangevassaffenderas

+®2929.01 and therein he able to inform him
*r, :y 1L not eligible for p i der RC |
v >, " L'-'fe such determination cannot lie made
ove ,.’éél‘*.'vntenee investigation .md probation report,

iIrsi. eeiennerrraeraeess A
ursdant to ‘Criminal 'Rule 111C II' nai is not

1
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required to inform the defendant that he is not eligible for
probation prior to the acceptance of a guilty plea. In such a
case, the judge, after studying the probation report, may
decide that the defendant's present character and condition
are such that he is not a repeat or dangerous offender as
defined in RC §2929.01, despite the defendant's past crimi-
nal record: State v. Wood, 4S OApp2d 339, 2 0 03d 345,

357NE2d 1106.

2. (1984) Revised Code § 2951.04(B)(3) provides that a

defendant must be eligible for probation pursuant to RC §
2951.02, which statesthat repeat offenders areineligible for
probation, in order to also be eligible for conditional (drug
treatment) probation. Hoyvever, proof of prior convictions
for theft offenses only presents a prima facie case that a
defendant is a “repeat offender," as defined by RC 8§
2929.01(A)(3); thus, in order for a trial judge to deny a
defendant conditional probation because, based on past
convictions for theft offenses, he is, technically, a “repeat
offender,"” the trial judge must also conclude that the
defendant’scharacter and condition are such that there isa
substantial risk that he will commit another offense: State
v. Bush, IGOApp3d 407.160BR 477.476 NE2d 692.

PENALTIES FOR MURDER

§ 292902 Penalties for murder.

(A) Whoever is convicted of. pleads guilty to, or
pleads no contest and is found guilty of. aggravated
murder in violation of section 2903.01 of the Revised
Code shall suffer death or be imprisoned for life, as
determined pursuant to sections 2929.022
[2929.02.2], 2929.03. and 2929.04 of the Revised
Code, except that no person who raises the matter of
age pursuant to section 2929.023 [2929.02.3] or divi-
sion (C) of section 2929.05 of the Revised Code and
who is not found to have been eighteen years of age
or older at the time of the commission of the offense
shall suffer death. In addition, the offender may be
fined an amount fixed hy the court, but not more
than twenty-five thousand dollars.

(B) Whoever is convicted of. pleads guilty to. or
pleads no contest and is found guilty of. murder in
violation of section 2903.02 of the Revised Code
shall be imprisoned for an indefinite term of fifteen
years to life. In addition, the offender may be fined
an amount fixed by the court, but not more than fif-
teen thousand dollars.

|C) The court shall not impose a fine or fines fi>r
aggravated murder or murder which, in the aggre-
gate and to the extent not suspended by the court,
exceeds the amount which the offender is or will he
able to pay by the method and within the time
allowed without undue hardship to himself or his
dependents, or will prevent him from making repa-
ration for the victim's wrongful death.

HISTORV: 134'11511 (Eff 1-1-741:139vS 1 EIf 10.19.51.

Committee Comment to 11511
Tins sect'O'lest3C"snes me oena'v 'c aggravated mur-
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der as life imprisonment or death, oius an ootionaltine of up
to S25.000. The oenalty to be imooseo >na gwer> case of
aggravateo murder sdetermined by the oroceoure given n
sections 2929.03 and 2929 04 The oenalty tor murder is
given as imprisonment for 15 years to life, bius an oot'onal
fine of S15.000 A fine for aggravated murder or murper
may not be imposed unless the cnme was committed for
hire or profit, or in suoport of organized cnme. Also, afine or
fines may not be imposed, which to the extent not sus-
pended exceeds the amount the offender can pay without
undue nardship to himself or his dependents, or when will
prevent him from making reparation for the victim's death.

Cross-References to Related Sections

Additional sentence for felonies involving a firearm. RC §
2929.71.

Aggravated murder. RC §2903.01.

Execution of death sentence. RC §j 2949.21-2949.31.

Mandatorv incarceration. RC §2929.71.

Murder. RC §2903.02.

Organizational penalties. RC §2929.31.

Time of execution in capital cases. RC § 2947.08.

Ohio Constitution

Cruel and unusual punishment, OConst art |. §9.

Ohio Rules
Sentence. CrimR32.

Ohio Administrative Code
Death row. OAC 5120-9-12.

Text Discussion

Penalties and sentencing in capital offenses. 1 Ohio Crim.
Prac. & Pro. 8§51 fie, d, e

Verdict: penalty, i Ohio Crim. Prac. & Pro. §41.3

Research Aids

Penalties for murder:
0-Jur3d: Crim L 88§ 1838.1839
Am-Jur2d: Crim L §§525-55(1

Law Review

Capital punishment— deterrent or stimulus to murder?
Our uncxumined deaths and penalties. Daniel Glaser.
I0TolednLRev 317 (1979).

Capital punishment in Ohio: the constitutionality of the
death penaltv statute. Comment. 3 UDuvLRcv Uii)
(197S).

Capital punishment nf children in Ohio: "They'd never
send a hoy of seventeen to the chair in Ohio, would
they?" Victor L. Streib. 18 AkronLRev51 (1984).

Capital punishment statutes after Furman [40S L'S 233
(1972)]. Note. 350SLJ 651 (1974).

Constitutional consequences of Ohio's new sentencing laws.
Louis A. Jacobs. ISToledoLRev 71 (19S3).

Constitutional law— cruel and unusual punishments— (he

imposition and carryingout of the death penalty under

current discretionary sentencing statutes constitutes
cruel and unusual punishment in violation of the
eighth and fourteenth amendments. Furman I. Geor-

gia. 408 L'S 238 (19721. Cuse not**. 42 Cinl.Rev 172

(1973).

constilutionalitv of Ohio's death penaltv. Commer t

38 OSLJ 617 (J977).

The
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Constitutionality of Ohio's New Death Penalty Sta*.
David J. Benson. 14 ToledoLRev 77 119S2i."

Death penalties and Hugo Bedau: a crusading phiiov,-.
goes overboard. Raoul Berger. 45 OSLJ $63 :15""

The deterrent effect of the death penalty for muHi-
Ohio: a time-series analysis. William C. Baile-. =
ClevStLRevSI (1979).

Hans Mattick and the death penalty: Sentimental r.ote<.
two topics. Norval Morris. 10 ToledoLRev 299 iJVT.

Legislative response to Furman t\ Georgia [408 Us

(1972)]- Ohio restores the death penalty. Comme.v

AkronLRev 149 (1974).

Chief Justice . . . reason proves a sorry substhijp ;

revelation. John R. Spon, Jr. 1 ONorthLRev -

11973).

The response to Furman: Can legislators breathe life hi
into death? Comment. 23 ClevSrLRev 172 (i&T-;
Witherspoon [391 US 511) (196S)] revisited: exploring «
tension between Witherspoon and Furman. U'ehj.

White. 45CinLRev 19 (1976).

Mr.

CASE NOTES AND OAC

1. (19S0) Although the U.S. Supreme Court, by itM
sion in Lockett v. Ohio, precluded unposiliuu »f the d<a*n
penalty under Ohio statutes, there was. nevertheless, a
valid remaining penalty for aggravated murder, i.e.. InV
imprisonment: State v. Morningstar. 19003d 283 iApp

2. (1977) Where afine isimposed upon the conviction
a defendant and that defendant dies prior to the colleiii- n
of the fine, and before there has been a levy againvt 'hr
property of the defendant, the fine cannot be collected (o r+
the estate of the defendant: State v. Blake. 53 OApp2d lu|.
70Q3d 71.371 NE2d S43.

[CONSTRIT.NG FORMER ANALOGOUS
RC §2901.01]

1. 11973) The decision of the U.S. Supreme Court;:i Ta-
man v. Georgia compels the Ohio supreme court to modify
death sentences imposed under RC j 2901.01. reducing
them to life imprisonment. Lint not to set aside first degree
murder convictions, or to invalidate the indictment Varga*
v. Metzger. 35 0S2d 116.64002d 70. 298 NE2d ‘

[§ 2929.02.1] §2929.021 [Notice lo
supreme court of indictment charging aggravated
murder: plea.]

(A) If an indictment or a count in an
charges the defendant with aggravated murder and
contains one or more specifications of aggravating
circumstances listed in division A) of section
2929.04 of the Revised Code, the clerk of the court in
which the indictment is filed, within fifteen days
after the day on which it is filed, shall file a notice
with the supreme court indicating that the indict-
ment was filed. The notice shall be ir. the form. pre-
scribed by the clerk of the supreme court and shall
contain, for each charge of aggravated murder with
a specification, at least the following information
pertaining to the charge:

il) The name of the person charged in the indict-
ment j. .t'Uuc in the indictment with aggravated
murder with a specification;

f

>

indictment
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r Hie- docket number or numbers of the ease or
twrtirising out of the charge, if available:
3; The court in which the case or cases will be
Wird:
j. Thedate on which the indictment was filed.
P If the indictment or acount in an indictment
Akcts the defendant with aggravated murder and
one or more specifications of aggravating
nre-;mstances listed in division (A) of section
94 of the Revised Code and if the defendant
guilty or no contest to any offense in the case
« d theindictment or any count in the indictment is
Asruwd. the clerk of the court in which the plea is
eetrrrd or the indictment or count is dismissed shall
notice with the supreme court indicating what
tct*-n was taken in the case. The notice shall be filed
eshin fifteen days after the plea is entered or the
fcirtmtnt or count is dismissed, shall be in the form
jmenbed by the clerk of the supreme court, and
Ajjl contain at least the following information;
1 The name of the person who entered the guilty
i# to contest plea or who isnamed in the indictment
« count that isdismissed;
e The docket numbers of the cases in which the
or no contest plea is entered or in which the
mlatrrir.rnt or count is dismissed;
J. The sentence imposed on the offender in each

mscioni t3ys.si.Effio-i9.sj.

C*** Kcfrrrncvs to Related Sections
o' *«] murder, RC § 2903.01.

-*>** jdunent: impairmentof a death sentence by the
f' ciidits (if an aggravating circumstance. Comment.
341 (1953).

([2929.02.2] §2929.022 (petermi.

aggravating circumstances.]
i:*diCL.T.cnt or oounl in an indictment

* 1I'I'rldant " ith aggravated murder con-

<, ,,Ita,ion of the aggravating circumstance
Viii C ‘v|tlV]c,ion listed in division (A)(5) of sec-
%3 n ~Nev'sed Code, the defendant

*Ju panel of three judges, if he
. 1r, n i'try, i,- the trial judge, if he is tried

”rilline the existence of that aggravating
, < at the sen’eneing hearing held pursu-
A/ lls'c »and (D] Ofsection 2929.03 of the
O/ - e
07i °)
*'u »|I'n~anl does not elect to have the
jojj.1 aggrtvating circumstance deter-
[ ] »N ;LI cinl hearing, the defendant shall
aggravated murder, on the
|l angfavating circumslanee of a
;1 bsted in division (A)(51 of section
R,.s . .
eseil (.ode. and on any other speci-

FkkA_K Kyt

§2929.02.2

fications of an aggravating circumstance listed in
division (A) of section 2929.04 of the Revised Code in
a single trial as in any other criminal case in which a
per:onisehaiged with aggravated murder and spec-
ifications.

(2) If the defendant does elect to have the exist-
ence of the aggravating circumstance of a prior con-
viction listed in division (A)(5) of section 2929.04 of
the Revised Code determined at die sentencing hear-
ing, then, follow ing a verdict of guilty of the charge
of aggravated murder, the panel of three judges or
the trial judge shall:

(a) Hold asentencing hearing pursuant to division
(B) of this section, unless required to do otherwise
under division (A)(2i(b) of thissection:

(b) If the offender raises the matter of age at trial
puisuant to section 2929.023 [2929.02.3] of the
Revised Code and is not found at trial to have been
eighteen yearsof age orolder at the time of the com -
mission of the offense, conduct a hearing to deter-
mine if the specification of the aggravating
circumstance of a prior conviction listed in division
(A)(5) of section 2929.04 of the Revised Code is
proven beyond a reasonable doubt. After conduct-
ing the hearing, the panel or judge shall proceed as
follows:

(i) If that aggravating circumstance is proven
beyond a reasonable doubt or if the defendant at
trial was convicted of any other specification of an
aggravating circumstance, the panel or judge shall
impose sentence according to division (E) of section
2929.03 of the Revised Code:

(i) If that aggravating circumstance is not proven
beyond a reasonable doubt and the defendant at
trial was not convicted of any other specification of
an aggravating circumstance, the panel or judge
shall impose sentence of life imprisonment with
parole eligibility after serving twenty years of
imprisonment on the offender.

8
if the defendant was tried by a panel of three judges,
or the trial judge, if the defendant was tried by jury,
shall, when required pursuant to division (A)(2) of
this section, first determine if the specification of the
aggravating circumstance of a prior conviction listed
in division (A)(5) of section 2929.04 of the Revised
Code is proven beyond a reasonable doubt. If the
panel of judges or the trial judge determines that the
specification of the aggravating circumstance of a
prior conviction listed in division (A)(5) of section
2929.04 of the Revised Code is proven beyond a rea-
sonable doubt or if they do not determine that the
specification is proven beyond a reasonable doubt
but the defendant at trial was convicted of a specifi-
cation of any other aggravating circumstance listed
in division (A) of section 2929.04 of the Revised
Code, the panel of judges or the trial judge and trial
jury shall impose sentence on the offender pursuant
to division (Di of seetioii 2929.03 and section

At the sentencing hearing, the panel of judges,
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2929.04
or the trial judge does not determine that the specifi-
cation of the aggravating circumstance of a prior
conviction listed in division (A)(5) of section 2929.04
of the Revised Code is proven beyond a reasonable
doubt and the defendant at trial was not conv icted
of any other specification of an aggravating circum-
stance listed in division (A) of section 2929.04 of the
Revised Code, the panel of judges or the trial judge
shall terminate the sentencing hearing and impose a
sentence of life imprisonment with parole eligibility
after serving twenty years of imprisonment on the
offender.
HISTORV: 139vSI. Eff 10-19-SI.

Cross-References to Related Sections

Aggravated murder. RC $2903.01.
Reasonable doubt defined, RC §2901.1)5.

Forms

Sentencing hearing. 4 OJI §503.01
Specifications of aggrav ating circumstances. 4 OJI §413.45

Law Review

Capital punishment in Ohio: aggravating circumstances.
Note. 31 ClevStLHev 495 (1983).

Capital punishment, psychiatric experts and predictions of
dangerousncss. William Green. 13 CapitalULRev533

(1984).
Fact or (iction: mitigating the death penalty in Ohio. Note.

32 ClevStLHev 263 (19S3).
S.B. 1: Ohio enacts death penaltv statute. Note. 7 UDav-
LRev 531 (1982).

[§ 2929023] § 2929023 [Defendant

may raise matter of age.]

A person charged with aggravated murder and
one or more specifications of an aggravating circum-
stance may, at trial, raise the matter of his age at the
time of the alleged commission of the offense and
may present evidence at trial that he was not eight-
een years of age or older at the time of the alleged
commission of the offense. The burdens of raising
the matter of age, and of going forward with the evi-
dence relating to tne matter of age, are upon the
defendant. After a defendant has raised the matter
of age at trial, the prosecution shall have the burden
of proving, by proof beyond a reasonable doubt,
that the defendant was eighteen yearsof age or older
at the lime of the alleged commission of the offense.

HISTORV: 139vS 1. Eff 10-19.81.

Cross-Relerences to Related Sections

Aggravated murder, RC §2903.01.
Reasonable doubt. RC § 2901.05.

Law Review

Eddings c. Oklahoma [50 L'SL'1' 4101 (19S2)J: no blanket
exemption under the eighth amendment for juveniles
on deatli row. Note. 11 CupitalLRev785 (J9S2).

of the Revised Code. If the panel of judges
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"Unusual™ punishment: the domestic effects of
tional norms restricting the application of t},” ” T
penalty. Joan W Hartman. 52 CinLRcv fi50 11's.

CASENOTES AND OAG

1. (1985) The word “age' as used in RC $s arp.,,
2929.02.3. 2929.03 and 2929.04 refers in a d»4,
chronological age: States. Rogers, 17 OS3d 17- j-
414. 478 NF.2d 984. Y

[§ 2929.02.4] §2929.024

gation services and experts for indigent.]

If the court determines that the defendant is I:.
gent and that investigation services, experts, nrnt;,".
services are reasonably necessary for the proper r. -
rcsentation of a defendani charged with aggravOn
murder at trial or at the sentencing hearing
court shall authorize the defendant’s counsel «
obtain the necessary services for the defendant, jr.g
shall order that payment of the fees and expenses f. ¢
the necessary services be made in the same mar.m:
that payment for appnin. d counsel is made pur,.,
ant to Chapter 120. of the Revised Code. If theemir
determines that the necessary services had to ),
obtained prior to court authorization for payment >f
the fees and expenses for tiie necessary services. th,
court may. after the services have been obtained
authorize the defendant's counsel to obtain the nev
essary services and order that payment of the fec-
und expenses for the necessary services be made a'
provided in this section.

HISTORV: 139v S|. Eff 10-19-SI.

Cross-References to Related Sections
Aggravated murder. RC §2903.01.

CASE NOTES AND OAG

1 (19S4) Revised Code J 2929.02.4 requires the court t.

provide an indigent defendant with expert assistance wsher
ever, in the sound discretion of the court, the services an
reasonably necessary for the proper representation of a
defendant charged with aggravated murder. The factors &
consider are (1) the value of the expert assistance to the
defendant’s proper representation at either the guilt or sen-
tencing phase of an aggravated murder trial: and i2 the
availability of alternative devices that would fulfill the
same functions as the expert assistance sought: State v
Jenkins. 15 0S3d 164. 150BR 31i.473 NE2d 264.

§ 292903 Imposing sentence for a capital

offense.

(A) If the indictment or count in the indictment

charging aggravated murder does not contain one or
more specifications of aggravating circumstances
listed in division (A) of section 2929.04 of the
Revised Code. then, following a verdict of guilty of
the charge of aggravated murder, the trial court
shall impose a sentence of life imprisonment with

%
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parole eligibility after serving twenty years of
imprisonment on the offender.

(B> If the indictment or count in the indictment
charging aggravated murder contains one or more
specifications of aggravating circumstances listed in
division (A) of section 2929.04 of the Revised Code,
the verdict shall separately state whether the
accused is found guilty or not guilty of the principal
iharge and, if guilty of the principal charge,
whether the offender was eighteen years of age or
"lder at the time of the commission of the offense, if
the matter of age was raised by the offender pursu-
ant to section 2929.023 [2929.02.3] of the Revised
Code, and whether the offender is guilty or not
guilty of each specification. The jury shall be
instructed on its duties in this regard, which shall
include an instruction that a specification shall be
proved beyond a reasonable doubt in order to sup-
port a guilty verdict on the specification, but such
instruction shall not mention the penalty which may
Pmthe ronserpience of a guilty or not guilty verdict
"ouny charge or specification.

'CI(l) If the indictment or count in the indict-

charging aggravated murder contains one or

‘"'re specifications of aggravating circumstances
w'it'd in division (A) of section 2929.04 of the
h'-wsed Code, then, following a verdict of guilty of
charge but not guilty of each of the specifica-

‘* ns. and regardles.: of whether the offender raised
matter of age pursuant to section 2929.0.23
-929,02.3] of the Revised Code, the trial court shall
".pose a sentence of life imprisonment with parole
ngibilitv after serving twenty years of imprison-

mton the offender.

If the indictment or count in the indictment

«’airis one or more specifications of aggravating
'A"instances listed in division (A) of section

- m94 of the Revised Code, and if the offender is

o!I‘d guilty of both the charge and one or more of

specifications, the penalty to be imposed on the
erider shall be death, life imprisonment with

*o eligibility after serving twenty full years of

"nsonnient. or life imprisonment with parole eli-

“1t> after serving thirty full years of imprison-

«. 'all he determined pursuant to divisions (D)
m of this section, and shall be determined bv

« of the following;
mar. f'V (¥ Pantl of three judges that tried the
i" er upon his waiver of the right to trial by jury:
» i tra*iur> ancl ~l'e trial judge, if the

I”1w wvas tried hy jury.

' I"ea,h may not he imposed as a penalty for
t murder if the offender raised the matter

*r‘al pursuant to section 2929.023
*oeriji i~ H*v'sod Code and u as not found
' i < eighteen years ol age or older at
"R ntet i At sion of the offense. When

"ay In. imposed as a penalty for agents ateil
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murder, the court shall proceed under this division.
When death may he imposed as a penalty, the court,
upon the request of the defendant, shall require a
pre-sentence investigation to be made and, upon the
request of the defendant, shall require a mental
examination to be made, and shall require reports of
the investigation and of any mental examination
submitted to the court, pursuant to section 2947.06
of the Revised Code. No statement made or informa-
tion provided by a defendant in a mental examina-
tion or proceeding conducted pursuant to this
division shall he disclosed to any person, except as
provided in this division, or he used in evidence
against the defendant on the issue of guilt in any
retrial. A pre-sentence investigation or mental
examination shall not be made except upon request
of the defendant. Copies of any reports prepared
under this division shall be furnished to the court, to
the trial jury if the offender was tried by a jury, to
the prosecutor, and to the offender or his counsel for
use under this division. The court, and the trial jury
if the offender was tried by ajury, shail consider any
report prepared pursuant to this division and fur-
nished to it and any evidence raised at trial that is
relevant to the aggravating circumstances the
offender was found guilty of committing or to any
factors in mitigation of the imposition of the sen-
tence of death, shall hear testimony and other evi-
dence that is relevant to the nature and
circumstances of the aggravating circumstances the
offender was found guilty of committing, the miti-
gating factors set forth in division (8) of section
2929.04 of the Revised Code, and any other factors
in mitigation of the imposition of the sentence of
death, and shall hear the statement, if any, of the
offender, and the arguments, if any. of counsel for
the defense and prosecution, that are relevant to the
penally that should be imposed on the offender. The
defendant shall he given great latitude in the presen-
tation of evidence of the mitigating factors set forth
in division (B) of section 2929.04 of the Revised Code
and of any other factors in mitigation of the imposi-
tion of the sentence of death. If the offender chooses
to make a statement, he is subject to cross-examina-
tion only il lie consents to make the statement under
oath or affirmation.

The defendant shall base the burden of going for-
ward with the evidence of any factors in mitigation
of the imposition of the sentence of death. The prose-
cution shall have the burden of proving, by proof
beyond a reasonable doubt, that the aggravating cir-
cumstances the defendant was found guilty of com-
mitting are sufficient to outweigh the factors in
mitigation uf lhe imposition of the sentence ol death.

(2) Upon consideration of the relevant evidence
raised at trial, the testimony, other evidence, state-
ment of the offender, arguments of counsel, arid, if
applicable, the reports submitted pursuant to divi-
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sion (D)(1) of this section, the Irinl jury, if the
offender was tried by a jury, shall determine

whether the uggruvaling circumstances the offender
was found guilty of committing are sufficient to out-
weigh the mitigating factors present in the case. If
the trial jury unanimously finds, by proof beyond a
reasonable doubt, that the aggravating circum-
stances the offender was found guilty of committing
outweigh the mitigating factors, the trial jury shall
recommend to the court that the sentence of death
be imposed on the offender. Absent such a finding,
the jury shall recommend that the offender be sen-
tenced to iife imprisonment with parole eligibility
after serving twenty full years of imprisonment or to
life imprisonment with parole eligibility after serv-
ing thirty full years of imprisonment.

If the trial jury recommends that the offender be
sentenced to life imprisonment with parole eligibil-
ity after serving twenty full yearsof imprisonment or
to life imprisonment with parole eligibility after
serving thirty full years of imprisonment, the court
shall impose the sentence recommended by the jury
upon the offender. If the trial jury recommends that
the sentence of death be imposed upon the offender,
the court shall proceed to impose sentence pursuant
to division (D)(3) of this section.

(©)
raised at trial, the testimony, other evidence, state-
ment of the offender, arguments of counsel, and. if
applicable, the reports submitted to the court pursu-
ant to division (D)(1) of this section, if, after receiv-
ing pursuant to division (D)(2) of this section the
trial jury’s recommendation that the sentence of
death be imposed, the court finds, by proof beyond a
reasonable doubt, or if the panel of three judges
unanimously finds, that the aggravating circum-
stances the offender was found guilty of committing
outweigh the mitigating factors, it shall impose sen-
tence of death on the offender. Absent such a finding
by the court or panel, the court or the panel shall
impose one of the following sentences on the
offender:

(a) Life imprisonment with parole eligibility after
serving twenty full years of imprisonment:

(b) Life imprisonment with parole eligibility
after serving thirty full years of imprisonment.

(E) If the offender raised the matter of age at trial
pursuant to section 2929.023 [2929.02.3] of the
Revised Code, was convicted of aggravated murder
and one or more specifications of an aggravating cir-
cumstance listed in division (A) of sectioi. 2929.04 of
the Revised Code, and was not found at trial to have
been eighteen years of age or older at the time of the
commission of the offense, the court or the panel of
three judges shall not impose a sentence of death on
the offender. Instead, the court or panel shall
impose one of the following sentences on the
offender:

111 Life imprisonment with parole eligibility after
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serving twenty full years of imprisonment:

2) Life imprisonment with parole eligibility -f.,
serving thirty full years of imprisonment. T

(F) Thecourtorthepanelof three judges, whe
imposes sentence of death, shall state in a stpura. "’
opinion itsspecific findings as to the existence of
of the mitigating factors set forth in division IR
section 2929.04 of the Revised Code, the existence fi
any other mitigating factor:., the aggravating t..
cumstances the offender was found guilty of t0O>
mitting, and the reasons why the aggravate
circumstances the offender was found guilty of cor”
mitting were sufficient to outweigh the mitigati:.-
factors. The court or panel, when it imposes il2"
imprisonment under division (D) of this section
shall state in a separate opinion its specific finding
of which of the mitigating factors set forth in di-,7
sion (B) of section 2929.04 of the Revised Code -«
found to exist, what other mitigating factors it four.-:
to exist, what aggravating circumstances thi
offender was found guilty of committing, and wh-- i*
could not find that these aggravating circumstance-
were sufficient to outweigh the mitigating factor-
The court or panel shall file the opinion required
be prepared by this division with the clerk of thr
appropriate court of appeals and with the clerk

Upon consideration of the relevant evidencethe supreme court within fifteen days after the coor

or panel imposes sentence. The judgment in acase ;.
which a sentencing hearing is held pursuant to thi
section is not final until the opinion is filed.

(G) Whenever the court or a panel of three judge-
imposes sentence of death, the clerk of the court :r
which the judgment is rendered shall deliver thr
entire record in the case to the appellate court,

HISTORY: 134 vIl 511 (Eff 1-1-74); 139vS 1. EIf 10-19-S1.

Committee Comment to H 511

This section specifies ihe procedure to be followed -
determining whether the sentence for aggravated mu'de-
to be life imprisonment or death.

The death penalty is precluded unless the indictmer ccr
tarns a specification of one or more of the aggravat'd v
cumstances listed in section 2929.04, In the abse'ca -
such specifications, life imprisonment must be imposed
the indictment specifies an aggravating circumstance
must be proved beyond a reasonable doubt, and the
must return separate verdicts on the charge and scea-ce
tion If the verdict >sguilty oi the charge but not guilty re
specification, the oenalty islife imprisonment,

Ifthe verdict is guilty of both the charge and the seed - c-
tion. the jury is discharged and the tnai begins a seocc
phase designed to determine the presence or acse'cs
one or more mitigating circumstances If one of the th-ee~
igatmg factors listed in section 2929.04 s establishes ¢
preponderance cil the evidence, the penalty islile iror '--v
ment. If none of such factors is established the pens'-
death. The procedure is essentially the same in re
phase of an aggravated murder trial whether the a-X-e
tned by ajury or by a three-judge oanel on awaiver c* a
The burden of Droof still resls on ihe state, the same a
evidence apply, the specification must be proved ce arc a

N
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seasonable doubt, and the panel’s verdict must be unarv-
-16US

With respect to the mitigation phase of the trial, the proce-
dure is somewhat different depending on whether the case
; tued by a jury or a three-|udge panel. A jury tries only the
marge and specification, and the judge in ajury trial deter-
~ nes mitigation. If a jury is waived, the same three-iudge
sanel! tries not only the charge and specification, but also
determines the presence or absence of mitigation. Also, the
waiute expressly provides that the panel’s l:ndmg that no
- rgating circumstance is established must be unanimous
atne death penalty is precluded Inother respects, the pro-
meoure for determining mitigation is similar whether the trial
..age or a three-judge panel tries the issue. Mitigation must
re established by a preponderance of the evidence, and the
«.es of evidence also apply in this phase of the tnal (the
sequirement for a pre-sentence investigation and report, the
sequirement for a psychiatric examination and report, and
me provision lor an unsworn statement by the defendant,
seoresent partial exceplions to the rules of evidence)

Cross-References to Related Sections

Penalties for murder. RC §2929.02.

‘ggravated murder, RC §2903.01.

Kiecutinn of death sentence. RC 8§ 2949.21-2949.31.
Paroleeligibility, RC §2967.13.

Reasonable doubt, RC §2901.05.
i ..0.eof execution in capital cases, RC § 29-17.0S.

Ohio Constitutir n
' r'mi and unusual punishment-, OConst art 1. §9.

Comparative Legislation

1*;ntai offense, sentence:
'U 'bC§3566
[ A-PenalCode §8 190,190.1
“e-Stat Ann §775.081
[*— Ann Stat ch 38 §9-1
IN-Cude§ 35-50-2-9

Rev Stat Ann §532.035

, Comp Laws Ann §750.316
/' -Penal Law §8§ 60.05, 60.06
P'-CSAtit 18§ 1102

Iri>Discussion

anc‘ sentencing in capital offenses. 1 Ohio Crim.

Pr»c. At Pro, 851.6¢. d,e
~ntence investigation. 1 Ohio Crim. Prac. & Pro. §

‘~ ly'Cpenalty. 10hir Orim. Prac. & Pro. §41.3

*won

ht-arin«-4°j * §503.01
"4 aggravatingcircumstance. 4 OJI §413.45

ke™*™*'r+i Aids

r» for a capital ofLuse:

L ‘N40-1842
Jur2d: Cnrn L 88 535-556

OH

., %" "'nsel for accused at time of sentence as rt'cpiir-
~ ahrin thereof or other relief. 2UAI.H2d 1240

e, "dr( 1t eapital punislunent as disqciulitvmi: juror
1111 I"ttl Witherspoon cases. .il) ALR.Id
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:>29.03

Court's right in imposing sentence to hear evijrr.- - irto
consider, otlier offenses committed in ar:--.Oir... 96
ALR 768.

Defendant's rights to disclosure of presenter..- 40
ALR3d6SI.

Necessity and sufficiency of question to de:-.-r_r: as to

whether lie has anything to say why se:.--- - ..-.ould
not be pronounced againsthim.96 ALR-.; .11

Prupriety of imposition of death sentence by - .r. fol-
lowing jury's recommendation of life irr.r-.- - ,-ntor
lesser sentence. 8 ALR4th 102S.

Law Review

Capital punishment: impairment of adeath v— r-  :-. the
invalidity of an aggravating circumstance | -ment.
52CinLRcv541 (1983).

Capital punishment in Ohio: the constituti-:r_- -f the
deatli penaltv statute. Comment. 3 IT . L.-:- 169
(1978).

Capital punishment of children in Ohio: -.eser

send a boy of seventeen to the chairir. Isruld
they?" Victor L. Streib. IS AkronLRev 51
Capital punishment, psychiatric experts and rj of
dangerousness. William Green. 13 Capir®'._r 4 533
(1984).
Capital punishment statutes after Furman - -
(1972)]. Note. 35 OSLJ 651 (1974).
Constitutional consequences of Ohio's new Ser.-.nz"zx .aws.
Louis A. Jacobs. 15ToledoLRe\-71 (19S5
Constitutional law— cruel and unusual punuc.----— the
imposition and carrying out of the death r>v:_- .r.der
current discretionary sentencing stature; .-..-.rites
cruel and unusual punishment in vie.;:.: - the
eighth and fourteenth amendments. Fur-.~ Zeor-
gia, 408 US 238 (1972). Case note. 42 C.rT.-v'. 172

(1973).

.5 238

The constitutionalitv of Ohio's death penal:-. | .r..r.ent.
38 OSLJ 617 (1977).

Constitutionality of Ohio's New Death Per.s.- eirate.
David J. Benson. 14 ToledoLRes 77 (19S2

Criminal law— death penalty— cruel and un_r__ : ..-rsh-
ment— individualized sentencing detr— :;-:on.

Lockett c. Ohio, 43S US 5S6 (19751 C_- - -; 12
AkronLRev 360 (1978).

Death penalties and Hugo Bedau: a erusadin;:
goesoverboard. Raoul Berger. 45 OSLJ rr-|  ~m-

The death penalty and guilty pleas: Ohio rule .. . —a

-«.:pher

constitutional answer to a capital i: -~rant's
dilemma. Continent. 50NorthLRev6b' .-*e

Diminished capacity and diminished respons.r..- — ee-
oncilable doctrines confused in State t. ®- 3jrv
O. Sommer. 14 ToledoLRev 1399 (19S3

Estelle v. Smith [451 LS 454 (1981']: expan;.:: ,-.-::u-
tional safeguards in sentencing proc-e-;.-r Zase
note. 9 ONorthLRev 529119S2i.

Fact or fiction: mitigating the death penults :r . \ote.
32 ClevStl.Rev 263 (19,831.

Gardner «. Florida [430 US 349 (1977i; :me-rare
reports in capital sentencing procedure- m-r 5
ONorthLRev 175(1978).

Legislative response to Furman e. Georgic - . 218
(1972)]- Ohio restores the death penults . S
AkronLRev 149(1974).

Recent changes in Ohio si-nleiiciint law: ilu ®m-— . eft
ini iilsuercd. Jack A [I'iitti-nlier-i 15T - )5

(19K_li.
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psychiatrist jiid a psychologist pursuant to RC §2947.06. is
not constitutionally required to appoint an additional psy-
chiatrist of the defendant's choosinu at state expense: State
v. Downs. 51 0S2d 47.5 003d .30. 364 NE2d 1140.

13. (1977) Revised Code § 2929.03 is not unconstitu—
tional in providing that the three-judge panel not only try
the charges and specifications but also determine the sen-
tence: State v. Miller. 49 0S2d 198.3 OC)3d 321. 361 NE2d

419.
14. (1976) A defendant is not coerced or impelled to

waive his constitutional right to jury trial by RC &
2929.03(C)(1). (2) and (E). under the provisions of which
an offender who waives a jury trial need persuade only one
member of the three-judge panel at the mitigation hearing
to avoid imposition of the death penalty: State v. Bell. 48
0S2d 270.2003d 427.358 NE2d 556.

15. (1975) In the deliberation of a verdict concerning a
charge of aggravated murder with specifications, the possi—
ble imposition of the death penalty is not within the prov-
ince of the jurv: State v. Strub. 48 OApp2d 57, 2003d 40.

355 NE2d 819.

16. (1975) Since the potential imposition of the death
penalty in the trial of an aggravated murder charge with
specifications is not within the province of the jury, it is
improper, upon voir dire, to question prospective jurors rel-
ative to such penaltv: State v. Strub. 48 OApp2d 57, 2
003d 40, 355NE2dS19.

§ 292904 Criteria for imposing death or

imprisonment for a capital offense.

(A) Imposition of the death penalty for agg
vated murder is precluded, unless one or more of the
following is specified in the indictment or count in
the indictment pursuant to section 2941.14 of the
Revised Code and proved beyond a reasonable
doubt:

(1) The offense was the assassination of the presi-
dent of the United States or person in line of succes-
sion to the presidency, or of the governor or
lieutenant governor of this state, or of the president-
elect or vice president-elect of the United States, or
of the governor-elect or lieutenant governor-elect of
this state, or of a candidate for any of the foregoing
offices. For purposes of this division, a person is a
candidate if he has been nominated for election
according to law, or if he has filed a petition or peti-
tions according to law to have his name placed on
the ballot in a primary or general election, or if he
campaigns as a write-in candidate in a primary or
general election.

(2) The offense wascommitted for hire.

(3) The offense was committed for the purpose of
escaping detection, apprehension, trial, or punish-
ment for another offense committed by the offender.

(4) The offense wascommitted while the offender
was a prisoner in a detention facility as defined in
section 2921.01 of the Revised Code.

(5) Prior to the offense at bar. the offender was
convicted of an offense an essential element of which
was the purposeful killing of or attempt lo Kill
another, or the offense at bar was part of a course til

ra
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conduct involving the purposeful killjnc r
attempt to kill two or more persons by the offend, ”

(fi) The victim of the offense was a peace off ?
as defined in section 2935.01 of the Revised ( I'"'™*
whom the offender had reasonable cause to know
knew to be such, and either the victim, at the tiro, *
the commission of the offense, was €ngaged u'v ”
duties, or it was the offender’s specific PUIPOSE to ~
dpeace officer.

(7) The offense was committed while the ofh-nfr.
was committing, attempting to commit, or flu 1
immediately after committing or attempting *'
commit kidnapping, rape, aggravated arson. agg;i
vated robbery, or aggravated burglary, and euhr-
the offender was the principal offender in the cn-
mission of the aggravated murder or, if not the pr -
cipal offender, committed the aggravated rr.uro-
with prior calculation and design.

(8) The victim of the aggravated murder was a
witness to an offense who was purposely killed
prevent his testimony in any criminal proceedr -
and the aggravated murder was not committed du.-*
ing the commission, attempted commission, or flic,1-
immediately after the commission or attempts
commission of the offense to which the victim was t
witness, or the victim of the aggravated murder w*
a witness to an offense and was purposely Killed i-
retaliation for his testimony in any criminal prc-

ceeding.

(B) If one or more of the aggravating circurr
stances listed in division (A) of this section is spec
fied in the indictment or countin the indictment ar.-
proved beyond a reasonable doubt, and if th-
offender did not raise the matter of age pursuant e
section 2929.023 [2929.02.3] of the Revised Code cr
if the offender, after raising the matter of age, wa.
found at trial to have been eighteen years of age or
older at the time of the commission of the offense
the court, trial jury, or panel of three judges shai
consider, and weigh against the aggravating cireu/r.
stances proved beyond a reasonable doubt, the nat
ure and circumstances of the offense, the history
character, and background of the offender, and a;
of the following factors:

(1) Whether the victim of the offense induced cr
facilitated it:

(2) Whether it is unlikely that the offense would
have been committed, hut for the fact that thr
offender was under duress, coercion, or strong pro\
ocation:

(3) Whether, at the time of committing the
offense, the offender, because of a mental disease or
defect, lacked substantial capacity to appreciate the
criminality of hisconductor to conform hisconduc’
to the requirements of the law:

(4) Theyouth of the offender:

(5) The offender’s lack of a significant history <t
prior criminal convictions and delinquency adjudi
cations:
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ifil Ifthe offender was a participant in the offense
M not the principal offender, the degree of the
~fender's participation in the offense and the degree
nf the offender’s participation in the acts that led to
ehedeath of the victim;

*7) Any other factors that are relevant to the issue
of whether the offender should be sentenced to
death.

*C) The defendant shall be given great latitude in
*he presentation of evidence of the factors listed in
division (B> of thissection and of any other factors in
mitigation of the imposition of the sentence of death.

The existence of any of the mitigating factors
Itsted in division (B) of this section does not preclude
the imposition of a sentence of death on the
/fender, but shall be weighed pursuant to divisions
1)><2) and (3) ofsection 2929.03 of the Revised Code
tn the trial court, trial jury, or the panel of three
judges against the aggravating circumstances the
sffender was found guilty of committing.

HSIQRV, 131vH511 (Eff 1-1-741: 139vS 1 Eff 10-19-SL.

(ommittee Comment to | 1311

*"s section provides that the death penalty for aggra-
«red murder is precluded unless one ol seven listed aggra-
mv ng crcumst3nces is specified in the indictment and
«'c.ed beyond areasonable douot The seven aggravating

mcumstances deal with (1) assassination of tne Pres,dent,
m> pres>dent. Governor, Lieutenant Governor, or a Derson
'‘c -as been elected to or is a candidate for any such

‘ :e 12 murder for hire, (3) murder to escape accountably
¢ another crime. (4) murder by a prisoner; (5) repeat
¢ 3e'ormass murder. (6) killing alaw enforcement officer
217 felony murder
"- section also provides that even it one or more aggra-
_? crcumstances is proved beyond areasonable doubt

- aesm oenalty for aggravated murder is still precluded if
' - " a sourt finds that any ot three mitigating circumstances

y'it sned by a preponderance of the evidence. Tne miti-

c rcumstances are (1) the victim of lhe ofiense

‘-sea or facilitated it; (2) the offender acted under duress.

~'-or or strong provocation ana (3) am.ough lhe

~ 0' insanity couio no; be or was not established the

-e .vaschefly the product of the offender smentat defi-

" 2 osycnosis (psychosis is mental illness, as disfin-

' -3vom, a behavioral disoraer Primarily psychooatns
*e*: behavioral disorder)

Tr«nsitjon—capital offenses.
’ charged with a caoitai offense committee! onor to
-l %" 1 1774, must be tried under the law as it existed at

1 2 the offense and. if convicted, sentenced to fife
- vmment [fthe section defining the offense orovides for
* * Penalty under the crcumstances ot a particular

fbe lesser penalty must be imposed mthat case
i~ corT|rmtting aggravated murder (the only cap ¢
n new code) on and after January 1 1974
'r'a"3&d and tried under the new taw and if con-

"r,raT  subject to the death oenalty See sections
m . 3929 02t02929 04 and2941 14

~hftion—offenses other than capital offenses.

criar9ed with an ofter se other man a capital
-nm.mitted nr.or to Jnnu.w f 974 must betted
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under the law as it existed at the time of tne offense Any
such person convicted and sentenced onor to January i.
1974. must be sentenced under the penalty provided in the
law under which he was tried Any sucn oerson either con-
victed or sentenced on or after January 1 1974. must be
sentenced unaer tne lesser of the peni'tes provided lor the
offense for which he was tried or ‘or the substantially equiva-
lent offense in the new code If there .s no substant ally
equivalent offense in the new code, sentence must be
.mposed under lhe oid law.

(Editor's Note: A 19S1 amendment added an eighth
aggravating circumstance: murder of a witness to an
offense. The amendment added four new mitigating cir-
cumstances: (I) youth nfthe offender. (2l lack of priorcrim -
inal involvement. (3) degree of participation, and (4j any
other relevant matters. ]

Cross-References to Related Sections
Aggravated murder. RC §2903.01.
Allegations in homicide indictment. RC §2941.14.
Prosecutor required to notifv victim of date, time and place
of trial. RC§ 2937.08.1.
Reasonable doubt, RC §2901.05.
Sentencing for capital offense. RC §2929.03.
Statement by victim —
Proceeding of final disposition other than trial. RC §
2943.04.1.
Trial. RC §2945.07.

Ohio Constitution
Cruel and unusual punishment. OConst art I, §9.

Comparative Legislation

Death penalty:

18 USC §3148

C A- Penal Code «5 190. 190.1
FL— Stat Ann §8775.081

IL— Ann Statch 38 §9-1

IN— Code §35-50-2-9

KY—- Rev Stat Ann 5532.075
NY-— Penal Law §§ 60.05. 60.06
PA— CSAtit 18 § 1)02

Text Discussion
Guilty or no contest plea to capital offense. 1 Ohio Crim.

Prac. & Pro. §25.6
Penalties and sentencing in capital offenses. 1 Ohio Crim.

Prac. & Pro. $51.6¢c.d. e
Verdict: penalty. 10hio Crim. Prac. 8 Pro. §41.3

Forms
Sentencing hearing. 4 0JI J503.01

Specifications of aggravating circumstance. 4 OJl §413 .45
Outlines of Procedure

Sentencing— felons. Lcysimn No. 315-1

Research Aids
Criteria for imposing death or imprisonment for a eapital
offense:
0-Jur3d: Crim L jjt 1843-1845
Am-Jur2d: Crim I. ftj (*09-612

Lass Review
Capital punishment m Ohio- aggravating circumstances.
Note 31 ClesStl.Res 195 11933)
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tion of lhost, has overcome the mind or volition of the
defendant so that ho acted other than he 0idinarily would
have acted in the absence of those influences: State s.
Woods. -ISOS2d 127. 20U 3d 289. 357 NE2d 1059.

21. (197(f) The Ohio statutory scheme for imposing eapi-
tal punishment differs somewhat from any of those consid-
ered by the U.S. Supreme Court in its July 2. 1976.
decisions, but it is basically similar to the Georgia. Florida,
and Texas statutes which the court found lo he constitu-
tional. Each of those states provide for a bifurcated trial
w ith a separate sentencing hearing lo consider information
relevant to the imposition of sentence, under standards to
guide the sentencing authority in the use of that informa-
tion. Statutes in North Carolina and Louisiana which were
struck down imposed mandatory death sentences, with no
"particularized consideration of relevant aspects of the
character and record of each convicted defendant before
the imposition upon him of the sentence of death.” More
clearly than any of the slates whose statutes were reviewed
Ohio has attempted to insulate the determination of guilt
and of sentence from any likelihood of jury arbitrariness.
The Ohio statutes are therefore constitutional: State v. Bav-
less. -ISOS2d 73. 2G 03d 2-19.357 \E2d 1035.

22. (1975) The term “ psychosis” of the offendci as used in
RC §2929.0-1 relating to mitigating a death penalty means
any serious functional mental disorder, including the effects
ofdrug abuse: Stat"v. Farmer, 73002d 311 (CP).

[CONSTiUING FORMER ANALOGOUS
RC §2901.04J

1. (1970) Where several persons combine to commit an
unlawful act. e.g.. escape from jail, each is criminally
responsible for the acts of the others committed while per-
petrating such act: Slat- v. Hulleck, 21 OApp2d 7-1. 53
002d 195, 203 NF.2d 917.

2. A deputy marshal or policeman is one of the officers
included within the terms of the offense defined by RC $
2901.0-1. taking the life of a police officer: State v. Bvomin.
106 App 393.7 002d 155.15-1 NE2d823.

3. A police officer wiio. pursuant to the arrest of an indi-
vidual. accompanies such person to a room w here he
resides, for the purposes of examining identification mate—
rial promised by him for the officer's inspection, isin the act
of "preserving the peace” under GC § 4378 (RC § 737.11)
and is"in discharge of his duties" within the purview of CC
§ 12-102-1 (RC §2901.0-1). which sets out the elements of the
crime of murder in the first degree for purposely and wil-
fullv Kkilling a policeman: State v. Ross. 92 App 29. -1900
196.10S NE2d 77.

4. Where officers under the direction of their superiors
had been sent to search for the participant in arobbery, and
in doing so entered the cottage where a policeman met his
death, the jury was justified in concluding that the officer
was in the discharge of his duties when killed, within the
scope of this section: State v. Dingledine. 14 OO 339 (App)
[appeal dismissed. 135 OS 251].

5. Where one of several persons arming themselves with
firearms and conspiring to resist sheriff kills sheriff while in
discharge of duties, all conspirators an- guilts of first degree
murder: Rails s. State. 43 App 129. 1S2 NE 691. 35 OIl.R
SO

§2929.05 [Appidau.- review of deatli sen-

tence.)

(A) Wheneverseel'ice of* *thisimposed pursu-
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ant to sections 2929.03 and 2929.04 of the Resjv.j
Code, the court of appeals and the supreme coun
shall upon appeal review the sentence ofdeath at tj,,.
same time that they review the other issues in the
ease. The court of appeals and the supreme con-
shall review the judgment in the case and the set

tcnce of dealh imposed by the court or panel of thrive
judges in the same manner that they review oil,. -
criminal cases, except that they shall review ar.d
independently weigh all of the facts and other evi-
dence disclosed in the record in the case and consider
the oft'-nse and the offendc to determine whether
the aggravating circumstances the offender w;u
found guilty of committing outweigh the mitigatm «
factors in the case, and whether the sentence oj
death is appropriate. In determining whether th>
sentence of dealh isappropriate, the court cf appcai

and the supreme court shall consider whether th.
sentence is excessive or disproportionate to the per.

alty imposed in similar cases. They shall also review
all of the facts and other evidence to determine if th.
evidence supports the finding of the aggravating cir-
cumstances the trial jury or the panel of three judge-
found the offender guilty of committing, and shall
determine whether the sentencing court properix
weighed the aggravating circumstances the offender
was found guilty of committing and the mitigating
factors. The court o.i appeals or the supreme court
shall affirm a sentence of death only if the particular
court is persuaded from the record that the aggra-
vating circumstances the offender was found guilts
of committing outweigh the mitigating factors
present in the case and that the sentence of death is
the appropriate sentence in the case.

Any court of appeals that reviews a case in which
the sentence of death is imposed shall file a separate
opinion as to its findings in the case with the clerk of
the supreme court. The opinion shall be filed within
fifteen days after the court issues its opinion and
shall contain whatever information is required bv
the clerk of the supreme court.

(B) The court of appeals and the supreme court
shall give priority over all other cases to the review of
judgments in which the sentence of death is
imposed, and. except as otherwise provided in this
section, shall conduct the review in accordance with
the Appellate Rules.

(C) Whenever sentence of death is imposed pur-
suant to section 2929.022 [2929.02.2] or 2929.03 of
the Revised Code, the court of common pleas that
sentenced the offender shall, upon motion ot the
offender and after conducting a hearing on the
motion, vacate the sentence if all of the following
apply;

11) The offender alleges in the motion
presents evidence al the hearing that he was not
eighteen years of age or older at the time of the com-
mission of the aggravated murder for which lie was

sentenced;
(2) The offender did not present evidence at trial

moc
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pursuant to section 2929.023 [2929.02.3] of the
Revised Code that he was not eighteen years of age
or older at the time of the commission of the aggra-
vated murder for which he was sentenced;

(3" The motion was filed at any time after the sen-
tence was imposed in the case and prior to execution
of the sentence:

(4) At the hearing conducted on the motion, th
prosecution does not prove beyond a reasonable
doubt that the offender was eighteen years of age or
older at the time of the commission of the aggra-
vated murder for which he was sentenced.

HISTORY: 139vS 1 Eff 10-1D-Sl.

Cross-References to Related Sections
Reasonable doubt. RC §2901.05.

CASE NOTES AND OAC

1. (19S4) Revised Code § 2929.05 requires the review of
the proportionality of death sentences regardless of whether
«-oiinsel has provided evidence of disproportionalitv: State
v Jenkins. 150S3d 164.150BR3tl.473NE2d26-i.

2. (19S-1) Revised Code § 2929.05 requires the court of
appeals, and the Supreme Court as well, to independently
weigh all the facts and other evidence in the record in deter—
mining whether the aggravating circumstances outweigh
she mitigating factors in reviewing the sentencing court's
determination. As a necessary corollary to that require—
ment. the court of appeals and the Supreme Court must
articulate the reasons why the aggravating circumstances

‘weigh tiie mitigating factors: State v. Maurer. 15 OS3d
-1'h I50BR 379.473 NE2d 768.

3. 11985) The proportionality review required of the
‘ "urt of Appeals pursuant to IIC § 2920.05(A) need not

<aide criminal eases outside its geogra, weal jurisdiction:
"a'-v. Rogers. 17 0S3d 174. 170BR 414. 47SNE2d984.

4 I'iSfii Conviction and death sentence upheld: State v.
*'j" 26 0S3d 92, 26 OBR 79. 497 NE2d 55.

J' 19S(i) Death sentence was neither excessive nor dis-

' port|.mate: State v. Brooks. 25 OS3d 144. 25 OBR 190,
81:2(1407.

«'Mi, Defendant's deatli sentence was neither exees-

i disproportionate tn the penaltv imposed in similar

' *e "ate >. Burnes, 25 0S3d 203.25 0BB 266.495 NE2d

82929.06 [Resentencing hearing after

« ation of death sentence.]

h sentence of death that is imposed upon any
"e vi.-r isvacated upon appeal because theeour o
- -.dsurthe supreme court, in eases in w "t
'« Uie enurt reviews ihe sentence upon appi™* ¢
-d nut affirm the sentence of O€atli under e
'»1-'iurds imposed hy section 2929.05 of the Revised
‘> isvacated upon appeal for lhesole reason u

" "tatutorv procedure for imposing die senttiikc o
-;*d. that is s,t f(irlh i, sections 2929.03 and

- *e'>4uf the Revised Code is tmcoiistitutionu . or
* J"d pursuant to division iCi of section J —
’ Revised Code, the trial court lhal sentenced
r ‘utaler shall conduct a hearing to rcsctiUuu
9* iider ,\i dn- resentencing hearing, the court

o

shall sentence the offender to life imprisonment with
parole eligibility after serving twenty full years of
imprisonment or to life imprisonment with parole
eligibility after serving thirty full years of imprison-

ment.
HISTORY: 13\S|. Eff 10-199.

e Cross-References tn Related Sections

Parole eligibility. RC 52967.13.

PENALTIES FOR FELONY

§ 292911 Penalties for felony.

(A) Whoever is convicted of or pleads guilty to a
felony other than aggravated murder or murder,
except as provided in division (D) or (E) of this sec-
tion. shall be imprisoned for an indefinite term and.
in addition, may be fined or required to make resti-
tution. or both. The indefinite term of imprison-
ment shall consist of a maximum term as provided in
this section and a minimum term fixed by the court
as provided in this section. The fine and restitution
shall be fixed by the court as provided in this section.

W hoever is convicted of or pleads guilty to com-
mitting. attempting to commit, or complicity in
committing a felony violation of section 2909.02 or
2909.03 of the Revised Code and is sentenced to an
indefinite term of imprisonment shall be required to
reimburse agencies for their investigation or prose-
cution costs in accordance with section 2929.2S of
the Revised Code.

(B) Except as provided in division (D) of this sec-
tion. section 2929.71. and Chapter 2925. of the
Revised Code, terms of imprisonment for felony
shall be imposed as follows:

(1) Foran aggravated felony of the first degree:

(a) If the offender has not previously been con-

victed of or pleaded guilty to any aggravated felony
of the first, second, or third degree, aggravated mur-
der or murder, or any offenseset forth in any existing
or former law of this state, any other state, or the
United States that is substantially equivalent to any-
aggravated felony of the first, second, or third
degree or to aggravated murder or murder, the min-
imum term, which may he imposed as a term of
actual incarceration, shall he five. six. seven, eight,
nine, or ten years, and the maximum term shall he
twenty-five years:

Ib) If the offender has previously been convicted
of or pleaded guilty to any aggrav ated felony of the
first, second, or third degree, aggravated murder or
murder, or any olfense set forth in any existing or
former law of this state, any other state, or the
United States that is substantially equivalent to any
aggravated felony of the first, second, or third
degree or to aggravated murder or murder, the min-
imum term shall he imposed as a term of actual
incarceration ol ten, eleven, twelve, thirteen, fnur-
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teen, or fifteen years, and the maximum term shall
be twenty-five years:

(2) For an aggravated felony of the second degree:

(a) If the offender has not previously been con-
victed of or pleaded guilts' to any aggravated felony
of the first, second, or third degree, aggravated mur-
der or murder, or any offense set forth in any existing
or former law of this state, any other state, or the
United States that is substantially equivalent to any-
aggravated felony of the first, second, or third
degree or to aggravated murder or murder, the min-
imum term, which may be imposed as a term of
actual incarceration, shall he three, four. five. six.
seven, or eight years, and the maximum term shall
be fifteen years:

(b) If the offender has previously been convicted
of or pleaded guilty to any aggravated felony of the
first, second, or third degree, aggravated murder or
murder, or any offense set forth in any existing or
former law of this state, any other state, or the
United States that is substantially equivalent to any-
aggravated felony of the first, second, or third
degree or to aggravated murder or murder, the min-
imum term shall be imposed as a term of actual
incarceration of eight, nine. ten. eleven, or twelve
years, and the maximum term shall be fifteen years:

(3) For an aggravated felony of the third degree:

(a) If the offender has not previously been con-
victed of or pleaded guilty to any aggravated felony
of the first, second, or third degree, aggravated mur-
der or murder, or any offense set forth in any existing
or former law of this state, any other state, or the
United States that is substantially equivalent to any-
aggravated felony of the first, second, or third
degree or to aggravated murder or murder, the min-
imum term, which may be imposed as a term of
actual incarceration, shall be two, three, four, or
five years, and the maximum term shall he ten years:

(b) If the offender has previously been convicted
of or pleaded guilty to any aggravated felony of the
first, second, or third degree, aggravated murder or
murder, or any offense set forth in any existing or
former law of this state, any other state, or the
United States that is substantially equivalent lo any-
aggravated felony of the first, second, or third
degree or to aggravated murder or murder, the min-
imum term shall be imposed as a term of actual
incarceration of five. six. seven, or eight years, and
the maximum term shall be ten years:

(4) For a felony of the first degree, the minimum
term shall be four. fixe, six, or seven years, and the
maximum term shall he twenty-five years:

(5) For a felony of the second degree, the mini-
mum term shall be two. three, four, or five years,
and the maximum term shall be fifteen years:

(6) For a felony of the third degree, the minimum
term shall be two years, thirty months, three years.

CRIMES—PROCEDURE

or four years, and the maximum term shall *
years;

7) For a felony nf the fourv
mum term shall he eighteen months. »w,,'.
thirty months, or three vears, and the n,,/
term shall be five years. ' “X

(C) Fines for felony shall he imposed as foil,,-

(1) For an aggravated felony of the first
a felony of the first degree, not more than ten .
sand dollars:

(2) For an aggravated felony of the second dr
ora felony of the second degree, not more than *
thousand five hundred dollars:

(3) For an aggravated felony of the third d.
or a felony of the third degree, not more thar
thousand dollars:

(4) For a felony of the fourth degree, not -
than t\\ o thousand five hundred dollars.

(D) Whoever is convicted of or pleads guilt-,
felony of the third or fourth degree and did riot
ing the commission of th: t offense, cause ph-.
harm to any person or muk ?an actual threat of -
ica) harm to any person vith a deadly weapo-
dcfined in section 2923.1 i of the Revised Code,
who has not previously been convicted of an off
of violence shall be imprisoned for a definite *
and, in addition, may be fined or required to .-
restitution. The restitution shall be fixed by the
as provided in this section. If a person is convitr--
or pleads guilty to committing, attempting lo
mil. or complicity in committing a violation or
tion 2909.03 of the Revised Code that is a felor
the third or fourth degree and is sentenced pun
to this division, he shall be required to rcimb
agencies for their investigation or prosecution
in accordance with section 2929.28 of the Re
Code.

The terms of imprisonment shall be imposf-

Jcgroe th.-

follows:

(1) For a felony of the third degree, the term ~
be one, one and one-half, or two years:

(2) For a felony of the fourth degree, the -
shall he six mouths, one year, or eighteen month*

(E> The court shall require a person who is i
victed of or pleads guilty to a violation of sec’
2921.41 of the Revised Code, in the circumstar
described in division (C)(2)(a) of that section
make restitution for all of the property "hat is
subject of the offense, in accordance wish div;.
(C)(2) of that section. The court shall requir-
appropriate, a person who is convicted of or pi*-
guilty to arson under section 2909.03 or to afL
vated arson under section 2909.02 of the Re
Code to make restitution'for all or part of the ™
ertv damage that is caused hy his offense, whirr,
titution shall be in addition to the pcna;
otherwise imposed by the court for a convicts'-r
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Jij of cuilty for arson or aggravated arson. The
‘mvort. in any other ease, may require a person who is
convicted of or pleads guilty to a felony to make res-
titution for all or part of the property damage that is
rinsed by his offense and for all or part of the value

1 the property that is the subject of anv theft
tfense, as defined in division (KI of section 2913.01
<the Revised Code, that the person committed. If
*So court determines that the victim of the offense

sixty-five years of age or older or permanently
ir.J totally disabled at the time of the commission of
*heoffense, the courtshall, regardless of whether the

(fender knew the age of the victim, consider this
tad in favor of imposing restitution, but this fact
hall not control the decision of the court.

mFt No person shall be sentenced for an offense
, urMiant to division (B)(1)(b). (2)(b), or (3)(b) of this
avtinn because the offender has previously been
‘'mmiited of or pleaded guilty to any aggravated fel-
m of the first, second, or third degree, aggravated
murder or murder, or any offense set forth in any
‘listing or former law of this state, any other state,
rthe United States that is substantially equivalent
‘iany aggravated felony of the first, second, or third
iajreeor toaggravated murder or murder unless the
eedictment. count in the indictment, or information
barging him with the ofiense contains a specitica-

n ils si-t forth in section 2941.142 [2941.14.2] of

Revised Code.

No person shall be sentenced pursuant to di-
«0i'in (B)(6) or (7) of this section to an indefinite
-em of imprisonment for a felony of the third or
m-urth degree unless the indictment, count in the
‘dictment, or information charging him with the
'sense contains a specification as set forth in sec-

v 'n-941.143 [2941.14.3] i the Revised Code,
HISTORY: 134 v H 511 (Eff 1-1-74); 137 v S 119 (Eff S-30-7S);
>S toy [Eff 7-1-83); 140 v S 210 (Eff 7-1-83); 140 v H 2B5 (Eff

140 V-S4 (Eff 9-26-84); 141 v H 284. Eff3-6-86.

win- provisions of § 5 of HB 284 (141 v —) read as fol-

Section 2929.11 of the Revised Code is pre-
"*1 m this act as a composite of the section as amended

%tﬁ\ ,EBeneraIAEssé\mbly, with thearr]10e,\\/v language of
r these acts shown in capital letters. This is in recog-
*5np Principle stated in division (B) of section 1.52
o suc”™ amendments are to be bar-
,,r7 where not substantively irreconcilable and con-
* - n Ending tliat such is the resulting ver-
*neffect prior to the effective date of this act.

tMMidiltw Commentto Ifall

,-epton orovides penalties for felonies other than
- acf* oegree of felony carries an indelermmani
-vy or relormatory sentence consisting ol a mini-

1'ed by the tnal court ham among lour choices
e s'atute and a maximum term fixed by the stat-
1-J'on the trial court mav impose aline not exceed-

§2929.11

ing the maximum given for each degree Penalties tor felony
are as follows

Penalties for Felony

Maximum Maximum

Offense Minimum Term Term Fine
Felony 1 4 5.6 or7yrs 25 yrs $10.000
Felony 2 2 3,4 or5yrs 15yrs S 7500
Felony3 1 11/2.2 0'3

yrs 10yrs S 5.000
Felony 4 112 1 *12, 0r2

yrs 5yrs £ 2500

Cross-Refcrencus lo Related Sections

Penalties for engaging in pattern of corrupt activities. RC §
2923.32.

Actual incarceration defined, RC §2029.01.

Additional sentence for felonies involving a firearm. RC §
2929.71.

Aggravated murder. RC §2903.01.

Imposingsentence, RC §2929.12.

Imposition of term of incarceration.
2941.14.3

Modification of sentence. RC § 2929.51.

Multiple sentences. RC §2929.41.

Murder. RC §2903.02.

Organizational penalties, RC § 2929.31.

Second conviction—

Actual incarceration for certain felonies; specification of
prior offense, RC §2941.14.2.
Indefinite term where either offense was violent. RC §

2941.14.3.

Sentencing criteria for third or fourth degree felony
offenses. RC §2929.13.

Trafficking in drugs. RC §2925.03.

Victim’s bill of rights pamphlet. RC § 109.42.

RC 8§ 2941.14.2.

Ohio Constitution

Excessive fines. OConst art I, §9.
Transportation forcr’me. OConst art I, § 12.

Ohio Administrative Code
Sentencing. 2 Ohio Crim. I'rac. & Pro.: OAC 55120:1-1-
04.

Comparative Legislation

Penalties for felonv:
1BuUSCEg1l
CA—Penal Code § 17
FL—Stat Ann §775.081
IL—Ann Stat ch 38 § 1005-1-9
IN-Code §:35-50-2-1
KY—Rev Stat Ann §532.060
MI—Comp Laws Ann §750.505
NY—Penal Law §8§55.05.55.10
PA-CSAtit 18 § 1103

Text Discussion

Aggravating circumstances. 1 Ohio Crim. Prac. 6: Pro. §
52.14

.cnultics and sentencing 1Ohio Crim. Prac. & Pro. §51 (i



CHAPTER 17

DEATH SENTENCE

Section

100L Judgment of death—Warrant.

1002 Governor to be informed of proceedings.

1008 Governor may require opinion of appellate judges.

1004. Reprieve and suspension of execution—Authority of officers.

1005.  Prisoner becoming insane—Question for jury trial.

1006. Attendance by district attorney—Witnesses for inquisition.

1007.  Verdict—Order of court.

1008 Execution of judgment—Proceedings when defendant found in-
sane—Recovery of reason.

Repealed.

Pregnancy of prisoners—Judicial investigation.

Execution of judgment—Suspension when defendant pregnant—Ex-
ecution when pregnancy ceases.

Duty of court when judgment not executed.

Inquiry and determination by court.

Manner of inflicting punishment of death.

Place of execution of judgment—Persons who may be present.

Warden’s return upon death warrant.

1000.
1010,
1011

1012
1013,
104.
1015.
1016.

8 1(1)1 Judgment of death—Warrant

When judgment of death is rendered, the judge must sign and
deliver to the sheriff of the county a warrant duly attested by the
clerk, under the seal of the court, stating the conviction and
Judgment and appointing a day on which the judgment is to be
executed, which must be not less than sixty (60) nor more than
ninety (so) days from the time of the judgment and must direct the
sheriff to deliver the defendant within ten (10) days from the time
°f judgment to the warden of the state prison at McAlester, in this
s&te, for execution.

RL.1910, § 5967. Laws 1913, c. 113, p. 206, § 2

Historical Note

This section, as contained in Revised

Ws of 1910, read as follows:

"When judgment of death is rendered,
he judge must sign and deliver to the
. en!f of the county, a warrant duly

tested by the clerk, under the seal of
i j c°urt. stating the conviction and

ugment, and appointing a dav on

which the judgment is to be executed,
which must not be less than thirty nor

more than sixlv da>s from the lin,e of
t”e judgment.
The 1913 amendment deleted commas

following “sheriff of the county™ and
following "conviction and judgment",
substituted "sixtv"" for “thirty"” and

379
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"ninety" for "sixty" and added "and
must direct the sheriff to deliver the
defendant within ten days from the time
of judgment to the warden of the state
prison at McAlester, in this state, for
execution™.

Section 11 of the Act of 1913. read as
follows:

"Immediately upon the passage of this
act the warden of the State Penitentiary
shall ask for bids for apparatus for elec-
trocution purposes and the contract for

Law Review

Death penaltv, constitutionality. 2
Okl.City U.L.Rev. 201 (1977).

Death penaltv for children. Victor L.
Streib. 36 OkkL.Rev. 613 (1983).

Library

Criminal Law <J=1213. 1219.
C.J.S. Criminal Law 8§ 1978, 2001 et
seq.

United States

Aggravating circumstances, death
penaltv, see Godfrev v. Georgia, 1980,
100 S.Ct. 1759, 446 U.S. 420, 64 L.Ed.2d
398.

Death penaltv, see Dobbert v. Florida.
1977, 97 S.Ct. 2290, 432 U.S. 282, 53
L.Ed.2d 344.

Death sentence, lesser included non-
capital offenses to be considered when
supported by evidence, see Beck v. Ala-

CRIMINAL PROCEDURE

the same shall he let as public contract
are now let within the state.”

Source:

St.1890, § 5734.

St.1893, § 5299.

St.1903, § 5587.
Comp.Laws 1909, § 6926.
Comp.St.1921, $ 27S4.
St. 1931, § 3170.

Origin: Comp.Laws Dak. 1887, § 74*l,

Commentaries

Sentencing procedure. Eugene Rice
13 Okl.L.Rev. 1 (Feb. 1960).

Uniform State Laws. Maurice H
Merrill. 49 OkI.B.J. 1986 (1978).

References

Supreme Court

bama, 1980, 100 S.Ct. 23S2, 447 U.S. 625
65 L.Ed.2d 392.

Exclusion of venireman, death penal-
tv. see Davis v. Georgia, 1976, 97 S.Ct.
399. 429 U.S. 122, 50 L.Ed.2d 339.

Rape, death penaltv, see Coker v.
Georgia. 1977, 97 S.Ct. 2861, 433 U.S.
584, 53 L.Ed,2d 982.

Waiver of federal rights, death penal-
ty, see Gilmore v. Utah, 1976, 97 S.Ct.
436, 429 U.S. 1012, 50 L.Ed.2d 632.

Notes of Decisions

Construction and application 2
Extension of time of execution 5
Hour of execution 4
Judgment 8
Persons authorized to execute death
warrant 6

Time of execution 3-5

In general 3

Extension of time 5

Hour of execution 4
Validity 1
Warrant 7

1. Validity
Imposition and carrying out of death
penalty in cases before court would eon-

stitute cruel and unusual punishment in
violation of Eighth and Fourteenth
Amendments (U.S.C.A.Const.Amends. 8,
14). Furman v. Georgia, U.S.Ga., 92
S.Ct. 2726, 408 U.S. 238, 33 L.Ed.2d 346
(1972).

The death penalty is not a per se viola-
tion of the Eighth and Fourteenth
Amendments (U.S.C.A.Const.Amends. 8,
14), when properly imposed pursuant to
judgment and sentence of murder in the
first degree. Hays v, State, OkI.Cr., 617
P.2d 223 (1980).

It is impermissible, under relevant
United Suites Supreme Court decisions,
to impose sentence of death on any con-
victed person until such time as laws
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have been duly enacted conforming to
standards set forth in such decisions.
Pate v. State. OkI.Cr.. 507 P.2d 1*15

(1973).

2. Construction and application

The penalty of death is to be inflicted
as punishment for crime only in most
extreme cases, wherein evidence and law
justifies it. Parish v. State. 77 OKI.Cr.
436. 142 P.2d 642 (1943).

Where Laws 1913, c¢. 113, p. 206
(8 1014 of this title) prescribed "the pun-
ishment of death must be inflicted by
electrocution,” and substituted the peni-
tentiary for the county jail as the place
where a judgment of death must be exe-
cuted (8 1015 of this title) and required
the court to appoint n day for the execu-
tion not less than 60, nor more than 90.
days from the time of the judgment (this
section), and the former statute (R.L.
1910, § 5967, see Historical Note) re-
quired the court to appoint a day for the
execution not less than 30. nor more
than 60, days from the time of the judg-
ment; the punishment of death to be by
hanging, or by electrocution, as the trial
court might order, (R.L.1910, § 5981. see
Historical Note under § 1014 of this ti-
tle), the changes effected by the later
law related solely to penal administra-
tion, and it was within the power of the
Legislature to make them app’icable to
offenses committed prior to its enact-
ment, and the extension of the time
within which the execution may take
place after sentence was a mitigation,
and not an increase, of punishment, and
did not render the act ex post facto, and
‘she substitution of the penitentiary for
*he county jail as the place where the
judgment of death must be executed
was not ex post facto, when applied to a
person convicted of a murder committed
before its enactment. Albertv v. State.
‘9 OKICr. 616. 140 P. 1025. 52 L.R.A..
V S- 248 (1914).

Time of execution—In general
finder this section, it is mandatory on
trial judge when judgment of death
“>rendered to appoint a day upon which
®IC JU*gment shall be executed, which
*' mi*st not be less than 60 nor more
j an 90 days from the date of the rendi-
'h° 3 the judgment, and to direct the
* enff to deliver defendant within 10
>s from the date of the judgment to

22 § 1001
Note 4

the warden of the state prison at McAIl-
ester, to be dealt with in accordance with
tne judgment and sentence. In re Opin-
ion of the Judges. 24 Okl.Cr. 5. 215 P.
640 (1923): In re Opinion nf the Judges,
18 OKI.Cr. 366, 195 P 149 (19211.

Where a judgment imposing the de3th
sentence is affirmed and the time for
execution has expired, Criminal Court of
Appeals is required by this section to fix
a new date for execution which is never
less than sixty nor more than ninety
davs thereafter. Hathcox v. Waters. 94
OkI.Cr. 2S6, 234 P.2d 950 (1951).

"Judgment,” is adjudication of guilt,
and fixing of punishment, and, when
punishment is death, must be executed
not less than 60 nor more than 9 days
from time thereof under this section,
and time of execution of sentence is part
of execution of judgment rather than
part of judgment itself. Washington v.
State. 32 OkL.Cr. 392. 241 P. 350 11926).

Under this section, it is mandatory
upon the trial judge, when judgment of
death is rendered, to appoint a day on
which such judgment is to be executed,
which must he not less than 60 nor more
than 90 days from the date of the judg-
ment. In re Opinion of the Judges. 26
OKI.Cr. 41. 221 P. 1041 (1924).

Judgment sentencing defendant con-
victed of murder to be electrocuted on
specified date less than 60 days after
judgment was void as to the portion
thereof appointing the day for the elec-
trocution. under Laws 1913. c. 113. p.
206 (8 1014 of this title), providing that
the day on which defendant is to be
electrocuted shall be not less than 60 nor
more than 90 days from the judgment
(this section). In re Opinion of the

Judges. 21 OKlLCr. 237. 205 P. 1109
(19221
4. Hour of execution

It is the duty of the court under this
section, as amended by Laws 1913, c.
113, p. 206, § 2, to appoint a day of the
execution of a death sentence only, and
the court has no authority to fix the
hour of execution; that being for the
executive branch of the government.
Thomas v. State. 18 Okl.Cr. 648. 197 P.
853 (19211.

Where in a prosecution for murder the

court fixed not only the day. but the
hour of execution in a death warrant.
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Note 4

the error was harmless where the day
and hour named had passed pending ap-
peal. Id.

Sentence was erroneous because fixed
electrocution at between certain hours
of day instead of during day. In re
Opinion of Judges. 18 OKIL.Cr. 20. 102 P.
507 11020).

This section, as amended in 191d. is
mandatory, and the judge cannot appoint
a day beyond the ninetieth day from the
judgn ent, or designate the hours of the
day fixed, as that is left to the discretion
of the warden of the penitentiary. In re
Opinion of the Judges, 18 OKI.Cr. 20. 102
P. 597 119201.

5. Extension of time of execu-
tion

The time of execution of a sentence in
a capital case is a part of the execution
of the judgment rather than a part of
the judgment itself, and. a refixing or
resetting of the time for execution,
where for any reason the judgment of
death has not been executed, is a mere
ministerial act, which may be performed
either by the trial court or the Criminal
Court of Appeals. Ex parte Gravson, 86
OKI.Cr. Sli, 187 P.2d 232 (10481.

Where, by petitioner's own act of in-
voking jurisdiction of Criminal Court of
Appeals by appeal, a stay of the proceed-
ings under orders of lower court was
procured until day of execution under
death sentence had passed, though time
for executing sentence exceeded 00
days, error became immaterial and could
not be made the basis for relief by habe-
as corpus, and act of refixing or reset-
ting the time for execution being a mere-
ly mh.sterial act and jurisdiction of the
Criminal Court of Appeals having been
invoked, a new date for execution of the

§ 1002.
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lodgment and sentence would !,
Id.

After delivery by the sheriff of u J*
fondant to the warden of the penitente
ry pursuant to a judgment of death, t
trial court has no authority to extend th.
tune of execution. In re Opinion of tj
Judges, 2<i OkI.Cr. 41, 22! P. 1041 UOgp

6. Persons authorized to execute
death warrant

Warden of state penitentiary, or anv
one legally designated or deputized bv
him. lias authority to execute death war-
rant. Application of O'Neil. 40 Okl (>
300, 21i8 P. 734 (1028).

7. Warrant

Where the day designated in the judg-
ment and fixed in the death warrant was
only 56 days subsequent to the judg-
ment. contrary to this section, as amend-
ed by Laws 1913, e. 113, p. 206, § 2,
requiring execution not less titan 60 or
more than 90 days from judgment, the
warrant was void. Noel v. State, 17
OkI.Cr. 308. 188 P. 688 (10201.

8. Judgment

Judgment and sentence in capital con-
viction should recite that all require-
ments of this section have been complied
with, and, where jury finds defendant
guilty of murder and assess death penal-
ty, judgment should contain such ver-
dict, or recite fact that defendant was
convicted of murder by verdict of jury
and death penaltv assessed. Hargus v.
State. 58 OkI.Cr. 301, 54 P.2d 211 (1936).

Judgment, in murder prosecution,
which was erroneously combined with
and designated as death warrant, did not
require reversal, where it contained all
requisites of this section, was signed by
judge, and attested by clerk, with court's
seal. Id.

Governor to be informed of proceedings

The judge of a court at which a conviction requiring a judgment
of death is had. must, immediately after the conviction, transmit to
the Governor, by mail or otherwise, a statement of the conviction
and judgment, and of the testimony given at the trial

R.L.1910, 5 5968.
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the error was harmless where the flat
and hour named had passed pending ap-
peal. Id.

Sentence was erroneous because fixed
electrocution at between certain hours
of day instead of during day. In re
Opinion of Judges, 18 OKI.Cr. 20. 192 P.
597 (1920).

This section, as amended in 1913, is
mandatory, and the judge cannot appoint
a day beyond the ninetieth day front the
judgment, or designate the hours of the
day fixed, as that is left to the discretion
of the warden of the penitentiary. In re
Opinion cf the Judges, 18 OklL.Cr. 20. 192
P. 597 (1920).

Extension of time of execu-
tion

The time of execution of a sentence in
a capital case is a part of the execution
of the judgment rather than a part of
the judgment itself, and. a refixing or
resetting of the time for execution,
where for any reason the judgment of
death has net been executed, is a mere
ministerial act. which may re performed
either by the trial court or the Criminal
Court of Appeals. Ex parte Gravsen. 86

OKI.Cr. 86, 187 P.2d 232 (1948). *

Where, by petitioner's own act of in-
voking jurisdiction of Criminal Court of
Appeals by appeal, a stay of the proceed-
ings under orders of lower court was
procured until day of execution under
death sentence had passed, though time
for executing sentence exceeded 90
days, error became immaterial and could
not be made the basis for relief by habe-
as corpus, and act of refixing or reset-
ting the time for execution being a mere-
ly ministerial act and jurisdiction of the
Criminal Court of Appeals having been
invoked, a new date for execution of the

§ 1002.
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judgment and sentence would |,
Id.

After delivery by the sheriff of g 4
femlant to the warden of the lt-mr.ent;,.
rv pursuant to a judgment of death. O.
trial court has no authority to extend tr.
time of execution. In re Opinion of t-.
Judges. 2% OkI.Cr. 41, 22! P. 104] (j

G Persons authorized g
dealh warrant

Warden of state penitentiary, or ar-.
one legally designated or deputized r-
him, has authority to execute death war-
rant. Application of O'Neil. 40 Ok! r-
309. 2(18 P. 734 (11)28),

execute

7. Warrant

Where the day designated in the judg-
ment and fixed in the death warrant was
only 56 days subsequent to the judg-
ment. contrary to this section, as amend-
ed by Laws 1913, c. 113. p. 20(i, 6 4.
requiring execution not less than 60 or
more than 90 days from judgment, the
warrant was void. Noel v. State, !"
OKkI.Cr. 308, 1SS P. 688 11920).

8. Judgment

Judc'Tw-nt and sentence in capital con-
viction should recite that all require-
ments of this section have been complied
with, and. where jury finds defendant
guilty of murder and assess death pena.-
ly, judgment should contain such ver-
dict. or recite fact that defendani was
convicted of murder by verdict of jury
and death penaltv assessed. Hargus v
State, 58 OkI.Cr. 301. 54 P.2d 211 (19367

Judgment, in murder prosecution.
which was erroneously combined with
and designated as death warrant, did not
require reversal, where it contained a.
requisites of this section, vus signed by
judge, and attested by clerk, with court -
seal. Id.

Governor to be informed of proceedings

The judge of a court at which a conviction requiring a judgment
of death is had. must, immediately after the conviction, transmit to
the Governor, by mail or otherwise, a statement of the conviction
and judgment, and of the testimony given at the trial

R.L.1910, § 59GS.
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Note 1

Historical Note

St.1890. ? 5735.
St.1893.
St.1903, § 5588.

Comp.Laws 1909. § 0927.
Comp.St. 1921, § 2785.
St-1031. § 3171.

Orifiin: Comp.Laws Dak.ISS7, § 7481.

Notes of Decisions

In general 1
Review 2

1 In general

Where the information sufficiently
charged murder and upon arraignment
the defendant informed the court that he
did not desire counsel and was not per-
mitted to,enter his plea of guilty until
after he had been informed of all his
constitutional and statutory rights and
he was fully cognizant of the conse-
quences of his plea of guilty before it
was accepted and judgment and sen-
tence pronounced, the conviction and
death sentence were in accordance with
law in view of this section. In re Wat-
kins, 21 OkIL.Cr. 95, 205 P. 191 (1922).

On a conviction of murder imposing
the death penalty and submission of the
evidence by th> Governor to the Crimi-
nal Court of Appeals under this section
and 8§ 1003 of this title, the conviction

Governor

§ 1003. may

was warranted, and punishment of death
justified. In re Opinion of the Judges, 4
OKI.Cr. 594. 112 P. 94S (1911).

2. Review

Since the right of appeal is a constitu-
tional right, the counsel appointed by the
court to defend an indigent defendant
fails in his duty when he neglects to
take an appeal from a judgment and
sentence of death in a homicide case, in
view of this section and § 1003 of this
title. Noel v. State, 17 Okl.Cr. 308, 188
P. 688 (1920).

On the creation of the Criminal Court
of Appeals, all criminal jurisdiction pre-
viously vested in the Supreme Court
vested in lhat court, together with the
jurisdiction to express an opinion on
matters referred as authorized by this
section and § 1003 of this title. In re
Opinion of the Judges, 25 Okl. 76, 105 P.
325 (1910).

require opinion of appellate judges

The Governor may thereupon require the opinion of the Judges of
the Criminal Court of Appeals, or any of them, upon the statement

so furnished.
R.L.1910, § 5969.

Historical Note

Source:

St. 1890, § 5736.
St-1893, § 5301.
St. 1903, § 5589.
t-omp.Laws 1909, § 6928.

Comp.St.1921, § 2786.
St. 1931, § 3172.

Origin: Comp.Laws Dak.1887, § 7482.

The revision of 1910 substituted Crimi-
nal Court of Appeals for Supreme Court.

Notes of Decisions

App-al 7
tonntruction and application 1
urisdiction of reviewing court
e ature of opinion 2

Peration and effect of opinion
Questions pr<iented 3

Time for advisory opinion 5

1. Construction and npplicatioi.
This section contemplates that an ad-
visory opinion of the judges may be giv-
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en to the Governor when an appeal has
not been taken in a capital Cjse from a
judgment and sentence of death. In re
Opinion of the Judges. 70 OKkIL.Cr. 83, 101
P.2d 720 (1940); In re Opinion of the
Judges. .76 Okl. 188, 36 P.2d 310 (1934);
In re Opinion of the Judges, 55 OKI.Cr.
381. 31 P.2d 159 (1934): In re Opinion of
the Judges, 54 Okl.Cr. 103, 14 P.2d 956
(1932); In re Opinion of the Judges, 54
OKI.Cr. 101. 14 P.2d 955 (1932): In re
Opinion of Judges, 43 OkKI.Cr. 40, 277 P.
283 (1929'; In re Opinion of the Judges,
C OKl.Cr. 18, 115 P. 1028 (1911).

Advisory opinion of Criminal Court of
Appeals, under this section, will not be
rendered, where appeal has been taken
or time within which appeal might be
perfected, under § 1054 of this title, has
not expired, In re Opinion of the
Judges, 35 OKkIL.Cr. 39, 248 P. 350 (1926).

2. Nature of opinion

An opinion of judges of Criminal
Court of Appeals in response to Gover-
nor's requirement, as authorized by this
section upon statement showing convic-
tion, judgment, and sentence of death, is
an "advisory opiniun” of the judges
when appeal has not been taken from
the judgment. Th re Opinion of the
Judges. 87 OKLCr. 297, 197 P.2d 629
(1948).

An opinion of Criminal Court of Ap-
peals in response to a request of the
Governor regarding legality of criminal
proceedings against an accused and to
ascertain  whether according to the
record there had been an observance of
all the formalities of lav.- essential to the
taking of human life is merely advisory
and not an "adjudication.” Tuggle v.
State. 73 OKI.Cr. 208, 119 P.2d 857
(1942).

An opinion under this section is an
"advisory opinion" of the judges, where
an appeal has not been taken from the
judgment. In re Opinion of the Judges,
70 OKI.Cr. 83, 104 P.2d 726 (1940).

An opinion rendered by the Criminal
Court of Appeals in response to a re-
quest of the Governor as authorized by
this section, is advisory only and the
adjudication of the matters involved can-
not be made until the case is lodged in
such court on appeal. In re Opinion of
the Judges, 18 OkI.Cr. 366, 195 P. 149
(1921).

CRIMINAL PROCEDURE

3. Questions presented

In proceeding in matter of opinion
judges of Criminal Court of Appeals
response to request of Governor relatiw’
to conviction and death sentence umi. -
this section, scope of question is wheth—
there has been observance of all forma
ties of law essential to taking of hurr.v
life, and whether the trial, conviction
and sentence of death have been in
cordance with law of the land. |n ..
Opinion of the Judges, 87 OkI.Cr. 2<7
197 P.2d 629 (1948); In re Opinion of u-
Judges, 70 OKI.Cr. 83. 104 P.2d 7z*
(1940); In re Opinion of the Judges V
Okl.Cr. 188, 36 P.2d 310 (1934).

This section contemplates an advisor,
opinion by the judges to be rendered v
the Governor of the state where an aj-
peal has not been taken in a capital ca. <
and where the death penalty has .
assessed; the questions presented beir.g
whether there has been an observar.c*-
of all the formalities of law essentia v.
the taking of human life, and whetr.er
the trial, conviction and sentence of
death have been in accordance with the
law of the land. In re Opinion oi the
Judges, 18 OKI.Cr. 360, 195 P. 146 (19211
In re Opinion oi Judges, 6 OKILCr. 210.
118 P. 156 (1911).

4. Operation and effect of opinion

Where statement is submitted to vie
court for an opinion under this section.
the case is not in the Supreme Court &
a suit upor which the judgment may oe
affirmed or reversed. State v. Johnson.
21 Okl. 40, 96 P. 26, 1 OKIl.Cr. 154. 22
L.R.A., M.S., 463 (1908).

5. Time for advisory opinion

Before expiration of period allowed
for appeal, Criminal Court of Appeals
should not give Governor advisory opin-
ion. In re Opinion of the Judges. 54
OkI.Cr. 56, 14 P.2d 238 (1932); Ir. re
Opinion of the Judges, 56 OkI.Cr. 372, 40
P.2d 692 (1935); In re Opinion of v.e
Judges. 33 OKIL.Cr. 250. 242 P. 539 11923).

An opinion to the Governor in a case
where a defendan' h .< been sentenced
to death ought not to be given when 3*
time for taking an appeal has not ex-
pired, and when defendani has nut
waived the right to appeal. In re Opin-
ion of the Judges, 33 OkI.Cr. 354. 244 ?
50 (1926); In re Opinion of the Judges.
17 OKI.Cr. 369. 189 P. 198 (1920); Jr. re
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DEATH SENTENCE

Opinion of the Judges, 8 Ok! Cr. -167, 12S
P. 734 (1913).

Criminal Court of Appeals should not
render advisory opinion where time giv-
en for appeal from judgment and sen-
tence of death had not expired, and
where appeal may be perfected. In re
Opinion of the Judges, 55 Okl.Cr. 381, 31
P.2d 159 (1934).

Advisory opinion cannot be rendered
before expiration of time for appeal
from conviction of murder with death
sentence. In re Opinion of the Judges,
36 Okl.Cr. 38, 251 P. 757 (1927).

6. Jurisdiction of reviewing court

On the creation of the Crimmal Court
of Appeals, all criminal jurisdiction pre-
viously vested in the Supreme Court
vested in that court, together with the
jurisdiction to express an opinion on
matters referred as authorized by St.
1903, 88 5588, 5589 (incorporated in this

3 1004.
officers

22 § 1004

section and § 1002 of this title). In re
Opinion of the Judges, 25 Okl. 76, 105 P.

325.

7. Appeal

Where Governor, in compliance with
this section requested of the Criminal
Court of Appeals an advisory opinion,
but thereafter accused filed appeal and
case was argued and briefs were filed, it
became duty of the court to pass upon
the appeal. Johnson v. State, 82 OKI.Cr.
437, 172 P.2d 337 (1918); Steen v. State,
S2 OKI.Cr. 141, 167 P.2d 375 (1946).

The right of appeal being a constitu-
tional right, the counsel appointed by the
court to defend an indigent defendant
fails in his duty when he neglects to
take an appeal from a judgment and
sentence of death in a homicide case, in
view of this section and § 1002 of this
title. Noel v. State, 17 Okl.Cr. 308, 188
P. 688 (1920).

Reprieve and suspension of execution—Authority of

No judge, court or officer, other than the Governor, can reprieve
or suspend the execution of the judgment of death, except the
warden of the said state prison, to whom he is delivered for
execution in the cases provided in the next seven sections,1unless

an appeal is taken.
R-L.1910. § 5970.

1Section 1005 et seq. of this title.

Laws 1913, c¢. 113, p. 207, § 3.

Historical Note

The 1913 amendment rewrote the sec-
*'on which prior thereto provided:

’No judge, court or officer other than

the ex°ecurr T re’lT Ve ?2r rr. T 1
i r ° fa Muement Of ,

.n thP‘i he, Shenff> n fhe Cilsels Prov,ded
me next seven séctions, unless a Wwrit

error is allowed and taken."

Source:
St.1890. § 5737.
CMon't” ™~ "on

Comp.Laws 1909, § 6929.

Comp.St.1921. §2787.
St.1931, § 3173.

Origin: Comp.Laws Dak.1887, § 7483.

Constitutional Provisions

Constitution Art. 6, § 10, provides in
kart:

( "The Governor shall have the power

Rfant, after conviction and after fa-
~ORtble recommendation by a majority
OLe °f the said Board, commutations,

pardons and paroles for all offenses, ex-
cept cases of impeachment, upon such

conditions and with such restrictions and
limitations as he may deem proper, sub-
jeci to such regulations as may be pre-
scribed by law.

The Legislature shall
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22 § 1004

have the authority to prescribe for those
persons convicted of three felonies aris-
ing out of separate and distinct transac-
tions a minimum mandatory period of
confinement which must be served prior

Library
Criminal Law e=1001.
C.J.S. Criminal Law § 1615 et set).

United States

Commutation of death sentence to
long term sentences, see Rose v. Hodg-

CRIMINAL PROCEDI-h,;

to being eligible to be considered »
parole. The Governor shall have
to grant after conviction, reprieve. **’
leaves of absence not to exceed*
days, without the action of said Boa*"

Supreme Court

es, 1975, 96 S.Ct.
L.Ed.2d 162.

175, 423 US. i;. t,

Notes of Decisions

Appeal 3

Construction and application 1

Trial court’s authority to extend time
for execution 2

1. Construction and application

Where a person has been convicted of
a capital offense, and the death penalty
has been assessed, but no appeal has
been taken, the Governor has the sole
power to suspend execution of the sen-
tence, until such time as an appeal may-
be perfected, or until a day beyond the
six months’ period in which an appeal
mav be taken. In re Opinion of the
Judges, 70 OKkI.Cr. S3. 104 P.2d 726
(1940); In re Op;lion of the Judges, 26
OkL.Cr. 41, 22) P. 1041 (1924); In re
Opinion of the Judges, 24 Okl.Cr. 5, 215
P. 640 (1923); In re Opinion of the
Judges, 18 Okl.Cr. 366, 195 P. 149 (1921);
In re Opinion of the Judges, 18 OKkI.Cr.
360, 195 P. 146 (1921); In re Opinion of
the Judges, 17 OKI.Cr. 369, 189 P. 198
(1920).

Under this section, a reprieve can only
be granted by the Governor pending the
perfecting of an appeal, and an order of
the court staying execution of the sen-
tence of death indefinitely, entered after
term in which judgment was rendered, is
without authority. McConnell v. State,
18 Okl.Cr. 688, 197 P. 521 (1921).

No court or officer other than the
Governor can suspend the execution of a
judgment and sentence of death after
delivery of the defendant to the warden
of the penitentiary unless and until an
appeal is taken from such judgment. Jn

re Opinion of the Judges. IS Ok! Cr
195 P. 149 (1921).

Where a defendant has been duly c*-
victed of murder and sentenced u
electrocuted before the expiration of :r.
six months allowed for an appea.
§§ 1051, 1054, 1055, 1060 and § Sng
title 12, the Governor, under this sect;’,-
has the sole power to suspend the ex*-'-.
tion of the death sentence until
time as an appeal may be perfected
until a day beyond the six month* a
lowed in which to take an appeal, ir. r*
Opinion of the Judges, 18 OkI.Cr. 26> ;
P. 597 (1920).

Under this section, a reprieve car. on.;,
be granted by the Governor pending
perfecting of an appeal in the case, ar4
an order of the trial judge staying th*
execution of judgment after granting an
appeal is without authority; and, wher*
an appeal has been granted, but no:
filed, in the Criminal Court of Appeal-
the Governor may grant a reprieve to a
day beyond the time allowed to make,
serve, and file a case-made and petition
in error. Opinion of the Judges 3
OkI.Cr. 315, 105 P. 684 (1910).

*

2. Trial court’s authority to extend
time for execution

After delivery by the sheriff of a de-
fendant to the warden of the penitentia-
ry pursuant to a judgment of death. the
trial court has no authority to extend the
time of execution. In re Opinion of the
Judges, 26 OKIL.Cr. 41, 221 P. 1041 C?24i

After delivery by the sheriff of a con-
victed defendant to the warden or the
slate penitentiary for execution o: sen-
tence and judgment imposing death the
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trial court has no authority to extend the
time of execution, and the Criminal
Court of Appeals acquires no jurisdiction
to suspend sentence until the appeal has
been filed therein. In re Opinion of the
Judges, 24 OKL.Cr. 5. 215 P. 640 (1923).

After delivery by the sheriff of a de-
fendant sentenced to death, to the ward-
en of the penitentiary, the trial coun has
no authority to extend the time of execu-
tion, 3nd the Criminal Court of Appeals
cannot suspend sentence until an appeal
has been filed. In re Opinion of the
Judges, 18 OkI.Cr. 366,195 P. 149 (1921).

3. Appeal

Application filed by defendants sen-
tenced to death for offense of first-de-
gree murder for stay of execution, treat-

22 § 1005

presented to enable defendants to file
timely petition for writ of certiorari to
the Supreme Court of the United States
could not be granted where court had
already affirmed judgment of trial court
fixing penalty at death; further stay of
execution would have to be sought from
state governor or in proper federal fo-
rum. Williams v. State. OkI.Cr., 544
P.2d 1283 (1976).

Where one convicted of murder served
written notice of intention to appeal,
which under Constitution and laws he
might do within six months from convic-
tion, and had taken steps to perfect ap-
peal. if appeal was not lodged in Appel-
late Court before date fixed for execu-
tion, such execution should be postponed
until after six months from date of con-

ed by court as original proceeding for  viction. In re Opinion of the Judges, 29
writ of habeas corpus, which was OKLCr. 27, 232 P. 121 (1925).
8 1005. Prisoner becoming insane—Question for jury trial

If, after his delivery to the warden for exec 'tion, there is good
reason to believe that a defendant under judgment of death has
become insane, the warden must call such fact to the attention of
the district attorney of the county in which the prison is situated,
whose duty is to immediately file in the district or superior court of
such county a petition stating the conviction and judgment and the
fact that the defendant is believed to be insane and asking that the
guestion of his sanity be inquired into. Thereupon, the court must
at once cause to be summoned and impaneled from the regular jury
list a jury of twelve persons to hear such inquiry.

R.L.1910, § 5971. Laws 1913, c. 113, p 207, § 4.

Historical Note

Source:
St 1g90 § 573g

> The 1913 amendment rewrote the sec-
10" which prior thereto provided:

mJ /' after IUEMENt °- death, there is
good reason to suppose that the defend-

coumv beeOn?erinSane’ Ihelshelriff of the
AN

fﬁlﬁ% QI‘O{HgljJBdIg\{ésmn\évggu lt’rth)v wf‘nq”ér

, ‘e Judgment was rendered, upon notice

AFj.  county attorney, may summon
* m a list of thirty jurors selected or to
selected, forthwith by the county

St.1S93, § 5303.
gt 1903 § 5591

Comp.Laws 1909. § 6930.
Comp.St.1921 ?2788.
0, 1001 ¢on
. .§
Origin: Comp.Laws Dak.1887, § 74S4.

The 1910 revision provided for apanel

.ommissioners, a jury of twelve personsof thirty jurors and made minor changes

*0 mquire into the supposed insanity.”

in language.

. Cross References
» iti®° ninto sanity of defendant in general, see 8§ 1161 to 1170 of this title.
ct In case of defense of insanity, see § 925 of this title.
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Library References

Criminal Law ©=973.
C.J.S. Criminal Law § 1544,

.Voles of Decisions

Construction and application 1
Insanity 3, 4

In general 3

Investigation after trial 4
Investigation after trial, insanity 4
Purpose of law 2
Review 5

1. Construction nnd application

In murder prosecution, trial court did
not abuse its discretion in overruling a
moron in arrest of judgment, where the
showing made was not such as to create
a reasonable doubt in its mind as to the
defendant’s sanity, but if on a proper
showing it should subsequently Jcvclcp
that defendani is presently insane, re-
sort to the law for relief was available
both to the defendant and the state on
proper showing. Pate v. State, OkI.Cr.,
361 P,2d 10S6 (1961).

Where prisoner incarcerated in state
penitentiary awaiting execution, whose
conviction had been affirmed upon ap-
peal. had trial before jury of county in
which penitentiary was located upon
question of his present sanity and ver-
dict was rendered finding that prisoner
was sane, the sole recourse of prisoner
under common law and the statutes was
an appeal to the Governor who could
exercise his powers of clemency at his
discretion in the manner provided by
law. Bingham v. State. 82 Oki.Cr. 305,
169 P.2d 311 (1946).

The common-law rule relating to inqui-
sition to determine sanity of prisoner
under death sentence has been modified
by this section to provide that district or
superior court of county in which prison-
er is confined may make inquisition into
prisoner's sanity, which shall be deter-
mined by a mandatory jury trial, where
warden of institution has reason to be-
lieve that the prisoner has become in-
sane since his incarceration. Bingham
v. State. 82 OKI.Cr. 305, 169 P.2d 311
(1946!.

2. Purpose of law

The investigation of sanity Of pr.
incarcerated under death sentem,
based on public will and sense of .7.
ety rather than on any right of pn.,,.'
and any investigation of mental 77"
tion of prisoner is for sole purpn7
determining whether it would be cor.',
ent with public decency and propru--
take away life of person not
enough to realize what was being
Bingham v. Suite, 82 OKI.Cr. tin:/
P.2d .311 11946).

3. Insanity—In general

Al the common law. "insanity" wr..r-
will preclude execution of prisoner u.vi. -
death sentence means a state of genera
insanity with the mental powers bc;:.g
wholly obliterated. Bingham v. Sta7
82 OKI.Cr. 305. 169 P.2d 311 (1946i.

The test of sanity or insanity of |« >
son under death sentence is wheth- r
such person at time of examination
from defects of his faculties, has suff:
cient intelligence to understand the r»
ture of the proceedings against hit,
what he was tried for. the purpose of hi-
punishment. the impending fate which
awaits him, and a sufficient under
standing to know any fact which might
exist which would make his punishment
unjust or unlawful and the intelligence
requisite to convey such information to
his attorneys or the court, and i* he has
such intelligence, he is "sane", and if he
does not have such intelligence, he is
"insane"™ and should not be executed.
Id.

4, Investigation after trial, in-
sanity

The Court of Criminal Appeals is not
authorized by this sectioi or by common
law to conduct an inquisition into sanity
of prisoner incarcerated in penitentiary
awaiting execution. Bingham v. State,
82 Okl.Cr. 305, 169 P.2d 311 (1946).

The fact that there was no evidence of
insanity presented to trial judge and
nothing in the record to indicate that
defendant was insane at the time of the
commission of the crime or insane at
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time judgment and sentence was pro-
nounced against him did not preclude a
further Investigation into the sanity of
defendant since his incarceration in state
penitentiary-  Tuggle v. State, 73
OKI.Cr. 208, 119 P.2d 857 (1942).

Defendant was not concluded by find-
ing of his present sanity at time of judg-
ment and sentence, but further inquisi-
tions might be had as to his mental
condition by warden of penitentiary on
belief of defendant's insanity, or by Gov-
ernor. Weiland v, State, 58 Okl.Cr. 108,

22 §1007

proof offered in support thereof.
Kearns v. State, 14 Okl.Cr. 142, 168 P.
242 (1917).

5. Review

A jury's verdict upon collateral issue
of prisoner's sanity after incarceration
in penitentiary is not a final judgment
from which an appeal or writ of error
will lie. Bingham v. State. 82 OKkKI.Cr.
305, 169 P.2d 311 (1946).

An appeal from finding of sanity or
insanity of prisoner in collateral proceed-

50 P.2d 741 (1935). ing before district court does not lie to

An application made after verdict of the Criminal Court of Appeals, and
guilty to try the sanity of the accused is  hence such court is without authority to
properly denied when no doubt of his issue writ of certiorari or in any manner
>anitv is raised by the pleadings and the review such finding. Id.

§ 100G Ag%%%ance by district attorney—Witnesses for inqui-

The district attorney must attend the inquisition, and may pro-
duce witnesses before the jury, for which purpose he may issue
process in the same manner as for witnesses to attend before the
Ifrand jury, and disobedience thereto may be punished in like
manner as disobedience to process issued by the court.

HL 1910, § 5972.

Historical Note
Comp.Laws 1909, § 6931.
Comp.St.1921, § 2789.

St-1931- § 3175'
Origin: Comp.Laws Dak.1887, § 7485.

~urce:
-5t 1890, 6 5739

St.1893, § 5304
+>'.1903, § 5592,

§ 1007 Verdict—Order of court

The verdict of the jury must be entered upon the minutes and
-hereupon the court must make and cause to be entered an order
r,-'citing the fact of such inquiry and the result thereof, and when it
s found that the defendant is insane the order must di.-ect that he

taken to one of the state hospitals for the insane and there kept
°r safe confinement until his reason is restored.

*1-1910, § 5973, Laws 1913, ¢ 113 p. 207, § 5

Historical Note

and filed with the clerk of the court in

mmonNi?9}3 amendment rewrote the sec-
which the conviction was had **

Ich prior thereto provided:
«. 'lirect‘f‘cate of the inquisition must
11 hy the jurors and the sheriff,
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Comp.l.aws 1909, $ 0932.
St.1890. § 5740. Comp.St.1921, § 2790.
St.1893. § 5305. St.1931. § 317(L

St.1903. § 5593. Origin: Comp.Laws I'ak.lss?*ﬁ ey

Source:

Notes of Decisions

1. Construction and application should be set aside and order *ees,.
Where, since confinement of accused postponing pronquncement of JUd'rr,

. . . . . and sentence until accused recovered

in state penitentiary pending execution sanity, and proper authorities woal-\

of death sentence upon conviction of  jqered to deliver accused to shi‘-o

murder, accused was found to be insane  \yhen he recovered his sanity to be r.

and was confined in hospital, cause subject to order of district court. V

would be remanded to district court with v. State, 82 OKLCr. 367. 170 p--v; -

directions that judgment and sentence  (1946).

108 Pt o i

If it is found that the defendant is sane the warden must proceed
to execute the judgment as certified in the warrant; if it is found
that the defendant is insane, the warden must suspend the execu-
tion and transmit a certified copy of the order mentioned in the las:
section 1to the Governor and deliver the defendant, together with a
certified copy of such order to the medical superintendent of the
hospital named in such order, When the defendant recovers his
reason the superintendent of such hospital must certify that fact to
the Governor, who must thereupon issue to the warden his warrant,
appointing a day for the execution of the judgment.

R.L1910, § 5974/ Laws 1913, c. 113 p. 208, § 6.

1Section 1007 of this title.

Historical Note

The 1913 amendment rewrote the sec-  Source:
tion which prior thereto provided: St.1890, § 5741,
St.1893, § 5306.
St.1903, § 5594.
Comp.Laws 1909. § 6933.
Comp.St.1921, § 2791.
St.1931, § 3177.

“If it is found by the inquisition that
the defendant is sane, the sheriff must
execute the judgment; but if it is found
that he is insane, the sheriff must sus-
pend the execution of the judgment until

he receives a warrant from the gover- Origin: Comp.Laws Dak.ISS™. 5 7487.
nor, or from a majority of the judges of

the criminal court of appeals, directing The revision of 1910 substituted Crimi-
the execution of the judgment.” nal Court of Appeals for Supreme Court.

Librarv References

Criminal Law ©=973, 1219.
C.J.S. Criminal Law 88 1544, 2001 et
seq.
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Notes of Decisions

1. In general

Where judgment of conviction for
murder ami death sentence were ordered
set aside on ground of present insanity
after rendition of verdict and accused
was committed to mental hospital, upon

tal that accused’s sanity was restored,
trial court acted within its lawful powers
in pronouncing judgment and sentence
in accordance with verdict and accused
was not thereby denied due process of
law. Mitts v. State. OKI.Cr.. 145 P.2d
1)12 (19591. certiorari denied 80 S Ct.

certification by superintendent of hospi- 1020. 363 L'S. 846, 4 L.Ed.2d 1730.

§ 100 Repealed by Laws 1041, P. 462, § 1 eff, Jung 7. 10a1

Historical Note

St.181)0, § 5742.
St. 1893, § 5307.

This section relating to the duty of
sheriff when defendant was found in-
sane, and execution of judgment upon St.1903, $ 5595.
defendant’s becoming sane, was derived Comp.Laws 1909, (j 6934.
from: R.L.1910. § 5975.

Comp.Laws Dak.1887, § 748S. Comp.St.1921. § 2792.

§ 1Gio. Pregnancy of prisoners—Judicial investigation

If it is alleged that a female prisoner under judgment of death is
pregnant, the warden must notify the district attorney of the
county in which the prison is situated whose duty is to immediately
file with the district court a petition stating such allegation. A
hearing must be conducted by a juclge of that district court to
determine the validity of the allegation. Enforcement of the judg-
ment is suspended upon the filing of the petition, pending the
outcome of the hearing.

Upon filing of the petition a judge of the district court shall
appoint a physician licensed under the laws of the State of Okla-
homa to conduct a medical examination for pregnancy of the female
prisoner. Such examination shall be conducted within thirty (30)
days prior to the hearing. The report of the examining physician
¢hall be submitted to the court as evidence. The court may aiso
hear any other evidence that may be presented. The court shall
make a written finding to be filed with the court clerk as a part of
*he permanent record.

L 1910, §5976. Laws 1913. c. 113, p. 208, § 7, Laws 1973. c. 101. 8 1 eff.
‘ay 2, 1973.

Historical Note

1913 amendment rewrote the sec-  with the concurrence of trie judge of tne

*n "hich prior thereto provided: court hy which the judgment was r--n-
Where there is good reason to sup- dered. may summon a jury of three phv-

* that a female, against whom judg- siciuns of the Suite to inquire into .he

, *nt of jeath js ren(jere(j is pj-ggnunl, supposed pregnancy Immediate notice

"heriff of the countv or subdivision, thereof must he given to the county
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22 § 1010

attorney. The provisions of the two pre-
ceding sections apply to the proceedings
tipnn the inquisition.”

The 1973 amendment rewrote the sec-
tion which prior thereto provided:

“If there is pood reason to believe
that a female apainst whom judpment is
rendered is prepnant, such proceedinps
must be had as are provided in section -
hereof (S. 5971 Revised Laws) except
that instead of a jury as therein provid-
ed, the court must summon three disin-
terested physicians of pood standing in
their profession, to inquire into the sup-
posed pregnancy, who shall, in the pres-
ence of the court, but with closed doors,
if requested by the defendant, examine

CRIMINAL PROCEDOIii,

the defendant and hear any ev |
that may be produced and mate a
ten finding and certificate of th,..
elusion, to be approved by the court
spread upon the minutes. The °°*
sions of section 6 hereof app|v
proceedinps upon such inquiry.”

Source:

St. 1890, § 5743.

St. 1893, § 5308.

St, 1903, § 5596.
Comp.Laws 1909, § 6935.
Comp.St.1921, § 2793.
St. 1931, § 3179.

Origin: Comp.Laws Dak.1887. §

Library References

Criminal Law <5=967, 1219.
C.J.S. Criminal Law 8§ 1517 et seq.,
2001 et seq.

8 10]1 Execution of judgment—Suspension when defendant
pregnant—Execution when pregnancy ceases

If it is found that a female is not pregnant the warden must
execute the judgment. |If it is found that she is pregnant, the
warden must suspend the execution of the judgment and transmit a
certified copy of the findings and certificate to the Governor.
When the Governor receives from the warden a certificate that the
defendant is no longer pregnant, he must issue to the warden his

warrant appointing a day for the execution of the judgment.
R.L.1910, § 5977. Laws 1913, c 113 p. 209, 88

Historical Note

The 1913 amendment rewrote the sec-
tion which prior thereto provided:

"If it is found by the inquisition that
the female is not pregnant, the sheriff
must execute the judpment. If, how-
ever, it is found that she is pregnant, the
.sheriff must suspend the execution of

. tlI? nsmlt Ihe Intiu.si-
tion to the governor."

Source:
St.1890, § 5744.
St.1893, § 5309.

St.1903, § 5597.
Comp.Laws 1909, § 6936.
Comp.St.1921, § 2794.
St.1931, § 3180.

Origin: Comp.Laws Dak.1887, § 7490.

R.L.1910, § 5978, which provided that
when the Governor was satisfied that
the female was no longer pregnant, he
could issue his warrant appointing the
day for the execution of the judgment,
was repealed by Laws 1941, p. 462, § 1

§ 1012 Duty of court When judgment not executed
If, for any reason, a judgment of death has not been executed,
and it remains in force, the court in which the conviction was had,
392
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Source:

St.1890, § 574<i.
St.1893, § 5311.
St.1903, § 5599.

Comp.Laws 1909, § 6938.
Comp.St.1921. § >96.
St. 1931. § 31S2.

Origin: Comp.Laws Dak.1887, § 7492.

Notes of Decisions

1 Construction and application

Accused, inadvertently not electrocut-

ed pursuant to death sentence, may be
returned under this section and § 1013
of this title, as modified by & 1015 of

this title, for resentence to court origi-

nally sentencing him. In re Opinion of
the Judges, 31 OKIL.Cr. 442, 239 P. 676
(1925).

As the day fixed for the execution of
the judgment and sentence had passed,
the cause was remanded to the district
court of Creek county for the purpose of

§ 1013.
Lﬁ)on the (e
Ire |nto

0N 0
ﬁﬁéPFPPﬁus%Oé*x% e e

R-L.1910, § 5980.

dant be

appointing another day for the execution
of the judgment, as provided by this
section and (j 1013 of this title; proceed-
ings to be had in accordance with the
rule prescribed by this court in the case
of Alberty v. State, 10 Okl.Cr. 616, 140
P. 1025. Hawkins v. State. 11 OKI.Cr.
73. 142 P. 1093 (19141.

This section applies where a sentence
has been indefinitely suspended, by or-
der. because of an appeal. Armstrong
v. State, 2 OKI.Cr. 567, 103 P. 658, 24
L.R.A..N.S.. 776 (19091.

Inquny and determination by court

L e
ent USt er ﬁ %aherl

i
g]cecr(])r da? zi\ Specif ed tlme

Historical Note

Source:

St. 1890, § 5747.
St. 1893, § 5312.
St-1903. § 5G00.

Comp.Laws 1909, § 6939.
Comp.St.1921, § 2797.
St.1931. § 3183.

Origin: Comp.Laws Dak.1887. § 7493.

Notes of Decisions

* Construction and application

Accused, inadvertently not electroeut-
pursuant to death sentence, may be
~turned under this section and § 1012
» S lI~e' as modified by § 1015 of
title, for resentence to court origi-

"a 3 sentencing him. In re Opinion of

the Judges, 31 OKI.Cr. 442. 239 P. 676
(1925).

This section applies where a sentence
has b en indefinitely suspended, by or-
der, because of an appeal. Armstrong
v. State, 2 OKI.Cr. 567, 103 P. 658, 24
L.R.A..X.S., 776 (1909i.
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22 § 1014 CRIMINAL PROCEI)i*Rp

§ 1014. Manner of inflicting punishment of death

A.  The punishment of death must be inflicted by continuous
intravenous administration of a lethal quantity of an ultrashort-ac;'
ing barbiturate in combination with a chemical paralytic agent urn-
death is pronounced by a licensed physician according to accept”
standards of medical practice.

B. If the execution of the sentence of death as provided ir.
subsection A of this section is held unconstitutional by an appellat.
court of competent jurisdiction, then the sentence of death shall U
carried out by electrocution.

C. If the execution of the sentence of death as provided fir,
subsections A and B of this section is held unconstitutional by ar.
appellate court of competent jurisdiction, then the sentence of death
shall be carried out by firing squad.

RL.1910. § 5981 Laws 1913 ch. 113. p. 206, § 1 Laws 1951 p. 63. §].
Laws 1977.c. 41, § 1

Historical Note

used, in so far as practicable, in th*~

The 1913 amendment rewrote the sec-
tion which prior "hereto provided:

"The punishment of death must be
inflicted by hanging the defendant by
the neck until he is dead; or his life
may, under the direction of the gover-
nor. and at the cost of the State, be
taken by electricity if the court so or-
ders."

For § 11 of the amendatory Act of
1913. see Historical Note under 1001
of this title.

The 1951 amendment rewrote the sec-
tion which prior thereto provided:

“The punishment of death must be
inflicted by electrocution.”

Sections 2 and 3 of the act of 1951
read as follows:

""Section 2. The State Board of Public
Affairs is hereby authorized to expend
from the Revolving Fund of the Okla-
homa State Penitentiary an amount not
to exceed Fourteen Thousand Dollars
(S14.000.00); for the purpose of building
a lethal gas execution chamber to carry
out the provisions of Section 1 of this
Act. Prison labor and materials shall he

construction of said chamber.

""Section 3. The expenditures herein
authorized for contractual and expendi-
ture purposes may be contracted against
and expended at any time within two
and one-half (21:) years after the pas-
sage of this Act.”

The 1977 amendment rewrote the see
tion which prior thereto provided:

"The punishment of death must be
inflicted by the administration of a lethal
gas. Provided however, the punishment
of death must be inflicted by electrocu-
tion until such time as a lethal gas exe-
cution chamber is available.”

Section 2 of Laws 1977, c. 41, provides
for severability of provisions of act.

Source:
St.1890, § 574S.
St. 1893, § 5313.
St.1903. § 5601.
Comp.Laws 1909, § 6940.
Comp.St.1921, § 279S.
St.1931. § 3184.

Origin: Comp.Laws Dak.1887, § 7494.

Law Review Commentaries

Constitutionalitv of death penaltv. 2
OklL.Citv U.L.Rev." 201 (1977).
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Notes of Decisions

Purpose of luw 2
Validity 1
Writ of prohibition 3

. Validity

Execution of death sentence by elec-
trocution before lethal pas execution
chamber had been made available at
state penitentiary would not deprive de-
fendant of life without due process of
law in violation of federal or state con-
stitution, U.S.C.A. Const. Amend. 14, § 1
and Const. Art. 2, 8 7. Hathcox v. Wa-
ters, 94 Okl.Cr. 286. 234 P.2d 950 (1951).

The amendment to this section by
Laws 1913, ch. 113, p. 206, § 1, provid-
ing for electrocution, and substituting
the penitentiary for the county jail as
the place of execution and changing the
einie limit therefor, was not violative of
L.S.C.A. Const. Art. 1. § 10, prohibiting
the enactment of an ex post facto law,
mrough applied to a person convicted of
» murder committed before its enact-
ment. Albertv v. State, 10 OkI.Cr. 616,
MO P. 1025. 52 L.R.A..N.S., 248 (1914).

Although this section, as amended by
tre 1913 legislation, provided that the
;unishment of death must be inflicted in
're state penitentiary by electrocution,
‘td was passed subsequent to the com-
“ecision of the offense in question, this

not an ex post facto law, so far as
‘cpellant was concerned, because under
provisions of R.L. 1910. § 5981 [this

" bon, prior to the 1913 amendment],
*'--h was in force .vhen the offense
“iv cotrmitted, the death penalty could

"‘lifted either by hanging or by elec-

> 1015.
present

trocution, at the discretion of the court
before whom the ease was tried The
amendment required it to be by electro-
cution, and the sentence of the court
must be in conformity to the provisions
of the act of 1913, hereinbefore referred
to. Henrv v. Stale. 10 OKkIL.Cr. 369. 136
P. 982. 52 L.R.A..N.S., 113 (1914).

2. Purpose of law

Legislature, by enacting this section
which specified that punishment of
death be inflicted by administration of a
lethal gas and providing that such pun-
ishment be inflicted by electrocution un-
til such time as a lethal gas execution
chamber is available and by appropriat-
ing 814.000 under same statute for pur-
pose of building a lethal gas execution
chamber and allowing two and one-half
years for expenditure of such moneys,
did not intend to abolish the death penal-
ty: rather, punishment of death must be
inflicted by electrocution until such time
as a lethal gas execution chamber is
available. (Per Bussey, P.J., with two
Judges specially concurring.) Garcia v.
State. OklL.Cr.. 501 P.2d 1128 (19721.

3. Writ of prohibition

Court of Criminal Appeals took notice
that there had been filed in Supreme
Court application for that court to as-
sume original jurisdiction in action hav-
ing for its purpose obtaining of writ of
prohibition against warden's inflicting
death sentence by means of electrocu-
tion. Ex parte Williams. OkLCr.. 34!
P.2d 652 (1959) certiorari denied 80 S.Ct.
597, 361 U.S. 968. 4 L.Ed.2d 547.

Place of execution of judgment—Persons who may be

A judgment of death must be executed within the walls of the

, U™ Pr*son at McAlester, Oklahoma, said prison to be designated

court by which judgment is to be rendered. The warden of

state prison must be present along with other necessary

'"N'a0n officials at the execution and must invite the presence of a

vyMemn and the district attorney, and sheriff of the county

-jn-m the conviction was had, to witness the execution; and he

. at the request of the defendant, permit the presence of such

masters of the Gospel, not exceeding two, and any persons,
395
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procKILRj

criminal

relatives or friends, not to exceed five, as the defendant mav
provided, newspapermen from recognized newspapers. pr’kar%

wire services, and radio reporters will be admitted upon i

*V

identification, application and approval of the warden. So
person than those mentioned in this section can be present

execution.
R.L.1910. § 5982.

Laws 1913. c. 11.1 p. 20!), $ 9;

Laws 1951, p. ;4 ,

Historical Note

The 1913 amendment rewrote the sec-
tion which prior thereto provided:

"A judgment of death must be exe-
cuted within the walls or yards of a jail
cf the county in which the conviction
vas had. or some convenient private
place in the county. If there is no such
jail or prison in the county in which the
conviction was had, or if it becomes un-
fit or unsafe for the confinement of pris-
oners. or is destroyed by fire or other-
wise. and the jail of another county has
been legally designated for the confine-
ment of the prisoners of the county in
which the conviction was had, the judg-
ment must be executed in manner as
above."

The 1951 amendment, in the second
sentence, inserted "along with other nec-
essary prison officials™ following "must
be present”, substituted ™and" for a
comma following “physician®, deleted
"of Pittsburg County" following “coun-
ty attoriifcc”, and substituted "and sher-
iff of the county wherein the conviction
was had. to witness the execution; and
he shall, at the request of the defendant,
permit the presence of such ministers of
the Gospel, not exceeding two (2), ard
any persons, relatives or friends, not to
exceed five (5), as the defendant may
name; provided, newspapermen from
recognized newspapers, press, and wire
services, and radio reporters will be ad-
mitted upon proper identification, appli-
cation and approval of the warden. No
other person than those mentioned
this Section can be prestm at the execu-
tion"™ for "and at least twelve reputable
citizens, to be selected by him. and he
shall, at the request of the defendant
permit such ministers of the Gospel not
exceeding two, as the defendant may

name, and any persons, relative,
friends, not to exceed five, to be

at the execution, together with
peace officers as he may think

to witness the execution, but no
person tlun those mentioned in thi- .
tion can be present at the execution e
can any person under age be allow, : -
witness same."

Source:

St. 1590. § 5749.

St.1893. § 531-1.

St. 1903, § 5602.
Comp.Laws 19C9, § 6941.
Coinp.St.1921, § 2799.
St. 1931. § 3185.

Origin: Comp.Laws Dak.1887, § 749*

R.L.1910, 8§ 5983, which covered tl,.
same subject matter as this section w,».
repealed by Laws 1942, p. 462, § ], eff
June 7, 1941. Said section read as foi
lows:

“The sheriff or deputy sheriff of th.-
county must be present at the execution
and must invite the presence by at leal:
three days' notice of the county attor-
ney, together with one physician and
twelve reputable citizens, to be selected
by him. He must. also, at the request of
the defendant, permit any minister or
ministers of the gospel whom the de
fendant may name, and any of his rela
lives or friends, not to exceed five, to
attend the execution, and also such
peace officers as the sheriff or under
sheriff may deem proper. But to per-
son other than those mentioned in this
section can be present at the execution,
nor can any person under age be allowed
to witness the same.”
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2 & 1017 to 1080

Notes of Decisions

1. Construction and application
Accused, inadvertently not electrocut-

ed p-irck—t to death sentence, may be

retu. ider 88 1012 and 1013 of this

§ 1016.

title, as modified by this section, for
resenience to court originally sentencing
him. In re Opinion of the Judges. 31
OKI.Cr. 4-12. 239 I* 376 (1925).

Warden’s return upon death warrant

After the execution, the warden must make a report upon the
death warrant to the court by which the judgment was rendered,
snowing the time, mode and manner in which it was executed.
RL1910, §5984. Laws 1913 c. 113 p. 210, 8 10

Historical Note

The 1913 amendment rewrote the sec-
tion which prior thereto provided:

"The sheriff or deputy sheriff must
prepare and sign with his name of office
a certificate attached to the death war-
rant setting forth the time, manner and
place of execution, and that the judg-
ment was executed upon the defendant
according to the provisions of the last
three sections, and attested Ky at least
twelve persons not relatives of the de-
fendant who witnessed the execution.”

Source:
St.1890, § 5751.

ss 1017 {0 1050.

St. 1593, § 5316.

St.1903. § 5604.
Comp.Laws 1909 § 6943.
Comp.St.1921. « 2S01.
St. 1931, § 3187.

Origin: Comp.Laws Dak 1S87, § 7497.

R.L.1910, § 5985, which covered the
same subject as this section and was
repealed by Laws 1941, p. 462, § 1. eff.
June 7. 1941 read as follows:

"The sheriff or deputy sheriff nr.ast
cause the certificate to be filed in the
office of the clerk of the court.”

Reserved to accommodate future legislation
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Chapter 137

1987 REPLACEMENT PART

Judgment and Execution; Parole and Probation by the Court

137

137

137

137

137

137.

137

137

137
137

137

137

137

137

137

137

137

137
137

137

.010

.013

.015

.017

.020

v,00

.040

.050

.000
.070

077

.079

.080

.085

.090

.100

101

.103
.106

109

JUDGMENT
(Generally)
Duty of court to ascertain and impose
punishment
Appearance by victim at time of sentencing
Assissment in addition to fine or bail for-
feiture; increased bail deposit to cover
assessment
Disposition of fines, costs and forfeited bail
received by court
Time for pronouncing judgment; delay;
notice of right to appeal
Prcsenceof defendunt at pronouncement of
judgment
Bringing defendant in custody to pro-
nouncement of judgment
nonappcarance nf
when attendance

Nonattendance or
released defendant
required by court

Form of bench warrant

Counties lo which bench warrant may
issue; service

(Presentencc Report)
Presentence report; general principles of
disclosure

Presentence report; other writings consid-
ered in imposing sentence; disclosure to
parties; court's authority to except parts
from disclosure

(Aggravation or Mitigation)

Consideration of circumstances in aggrava-
tion or mitigation of punishment

Age and physical disability of victim as
factors in sentencing

Proof of circumstances; presentence inves-
tigation ’
Defendant ns witness in relation to circum-
stances

(Compensatory Fine)

Compensatory fine

(Restitution)
Definitions for ORS 137.101 to 137.109

Restitution to victims of crimes; criteria;
objections by defendant

Effect of restitution order on other reme-
dies of victim- credit of restitution against
subsequent civil judgment; effect of crimi-
nal judgment on subsequent civil action

(Term and Place of Confinement)

137

137

137
137

137

137

137
137

137

137.
.220
.225

137
137

137

137.

137

i37

137.

137

137
137

137

137

137.
.305

137

1519

.120

. V22

123

124

126
128

129

.140

170
175

.180

210

.230

260

.270

275

281

.285

.290
.293

.295

.300

303

Indeterminate sentence: reasons imposed to
be stn ed on record

Concurrent und consecutive sentences;
court discretion; findings required

Additional provisions relating to concur-
rent and consecutive sentences

Commitment of defendant to Department of
Corrections; place of confinement; transfer
of inmates; iuveniles

(Community Service)
Definition for ORS 137.126 to 137.129

Community service as part of sentence;
effect of failure to perform community
service

Length of community service sentence

(Post-judgment Procedures)

Imprisonment when county jail is not suit-
able for safe confinement

Entry of judgment on conviction

Order of conviction which effects the
release of defendant; delivery to sheriff

Docketing of judgment to pay fine or costs
Taxation of costs against complainant
Clerk to prepare trial court file

Order setting aside conviction or record of
arrest; prerequisites; limitations

(Effects of Felony Conviction)
Definitions for ORS 137.260

Political rights restored to persons con-
victed of felony before August 9, 1961, and
subsequently discharged

Effect of felony conviction on property of
defendant

Effect of felony conviction on civil and
political rights of felon

Withdrawal of rights during term of
imprisonment; restoration of rights

Retained rights of felon: regulation ofexer-
cise

(Unitary Assessment)
Unitary assessment; amount; waiver

All monetary obligations constitute single
obligation on part of convicted person

Categories of monetary obligations: order
of crediting moneys received

Criminal Fine and Assessment Account
Dist -ibution of moneys from account

Reserved moneys; distribution



PROCEDURE

EXECUTION OF JUDGMENT
(Imprisonment)

137.310 Authorizing execution of judgment; deten-
tion of defendant

137.313 Electronic telecommunication of notice of
judgment authorized

137.320 Delivery of defendant when committed lo
Department of Corrections; credit on sen-
tence

137.330 Wherejudgment ofimprisonment in county
jail is executed

137.370 Commencement and computation of term of
imprisonment in state penal or correctional
institution; sentences concurrent unless
court orders otherwise

137.375 Release of prisoners whose terms expire on
legal holidays

137.380 Discipline, treatment and employment of
prisoners

.137.390 Commencement, term and termination of
term of imprisonment in county jail; treat-
ment of prisoners therein

137.440 Return by officer executing judgment;
annexation to trial court file

137.450 Enforcement of money judgment in crimi-
nal action

(Death Sentence)

137.463 Death warrant; delivery to sheriff; auto-
matic review by Supreme Court

137.467 Delivery of warrant when place of trial
changed

137.473 Means of inflicting dealh; place and pro-

cedures; acquisition of lethal substance

PROBATION AND PAROLE BY COMMITTING
MAGISTRATE

137.520 Power of committing magistrate to parole
and grant temporary release to persons
confined in county jail; authority of sheriff
to release county jail inmates; disposition of
work relense earnings

137.525 Probation for person convicted of crime
described in ORS 163.305 to 163.495;
examination; report; written consent of
convicted person

137.530 Investigation and report of probation
officers; statement of victim

137.540 Conditions of probation; evaluation and
treatment; effect of failure to abide by con-
ditions; modification

137.550 Period of probation; discharge from proba-
tion; proceedings in case of violation of
conditions

137.553 Use of citations for probation violations
authorized

137.557 Citation; procedure; contents

137.560 Copies of certain orders to be sent to
Department of Corrections

137.570 Authority to trunsfer probationer from one

agency to another; procedure

IN CRIMINAL MATTERS GENERALLY

137.580 Effect of transfer of probationer from one
agency to another

137.590 Appointment of probation officers and
assistants; chief probation officer

137.610 Performance by Departmentof Corrections
staff of duties of probation officers
cppointed by judge

137.620 Powersof probation officers; oath of office:
bond; audit of accounts

137.630 Duties of probution officers

CROSS REFERENCES

Aggravated murder, death penalty, Const. Art. I, §40

Corporations, fine in keu of statutory fine, how computed.
131.655

Costs, payment as condition of probation or suspension.
161.(365

Court duty to require performance of acts relating to admin-
istration of justice enforcement of dutv bv mandamus.

1.025
Criminal offenses, classification. 161.505 to 161.585
Diversion programs for drug-dependent persons, 475.405 to

475.535

Excessive fines, cruel and unusual punishments. Const. Art. |,
§16

Fines, payment as condition of probation or suspension.
161.665

Fines, standards for imposing, 161.645

Inspection bv defendant of evidence obtained from defendant.
133.723*

Judgment against defendant on failure to plead. 135.700
Maximum jail and prison terms. 161.6J5, 161.615

Penalty assessment for victim assistance. 147.259, 147.265
Post-conviction relief. 178.510to 138.680

Programs for persons convicted of driving under influence of
alcohol or crimes committed while intoxicated, 430.850

to 430.880

Traffic offense procedure, penalty that may be imposed if
defendant not present at hearing. 153.555

Verdict and judgment, 136.450 to 136.495

“Victim" defined. 131.067

Work release program, recommendation of sentencing court,
144.440

137.010

Authority to order repayment of reward as part of sentence.
131.897

Dangerous offenders. 161 725

Juvenile court, power to fix probation, supervision or institu-
tionalization. 419.511

Misdemeanor, punishment where penaltv is not prescribed.
161.585

Murder, life imprisonment required. 163.115

Parole and probation. Ch. 144

Post-conviction relief, modification of sentence, 138.520
Punishment for attempt to commit crime. 161.405
Punishment for conspkacy to commit felony. 161.450

Punishment of accessory, when no other is prescribed.
161.155

1520



JUDGMENT: EXECUTION; PAROLE; PROBATION

Reporting of disposition of ceriain cases Ui central bureau ot
criminal identification. 181.521

137.015

Assessments, use for reimbursement of local police academy
costs. 181.655

137.020

Felony conviction, required reports. 179.015
137.106

Compensation ofvictims of crime. Ch. 14,

137,124
Statement admissibility in civil or other criminal proceed-
ings. 161. i30
137.129

Major traffic offense defined, 153.500
137.140

Imprisonment ofperson already imprisoned in state penal
institution upon conviction of another crime, 135.767

137.170

«Judgment on demurrer, entry in journal. 135.660
137.210

Similar provisions applying to justice court, 152.280,156.290
137.220

Preparation of record on appeal to Court of Appeals. 138.185
137.225

Expunction of records of drug-dependent person upon‘com-
pletion of diversion Plan. 430.495

137.270

Conviction of crime shall not work forfeiture of estate or
corruption ot blood. Const. Art. I. §25

137.275

Felon as nominated personal representative. 113.092
137 320

Conveyance of inmates convictea of telony to institution
outside Oregon for confinement therein. 421-210

Statement, admissibility in civil or other criminal proceed-
ings. 161.735

Stay of execution cfjudgment on appeal bydefendant. 138.135

137.370

Reduclion ()fterm of semence for d behavior. 422.120

137-38°
Inmates ot Department of Cbrrections institutions generally.
Ch. 421
137.390

Deduction from term of sentence for observance oi rules of
county jail, 169.110

Use of prisoners of county jail, time off for prisoners so
employed. 169.120

137.520
Discharge of defendant, standards. 161 715
137.510

Appointment of counsel for indigent on modification of pro-
bation. 135.050

""Conditional release” defined. 161.332
137.590

Appointment of juvenile director or counselor ay juvenile
court. 419.604
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137.375

regardless of whether the sentence is to be served
in a state or federal institution.

(2) Except cs provided in subsection (3) of
this section, when a pen.cn is sentenced to
imprisonment in the custody of the Department
of Corrections, for the purpose of computing the
amount of sentence served the term of confine-
ment includes oi.Jy:

(@ The time that the person is confined by
any authority after the arrest for the crime for
which sentence is imposed; and

(b) The time that the person is authorized by
the Department of Corrections to spend outside a
confinement facility, in a program conducted by
or for the Department of Corrections.

(3) When ajudgment of conviction is vacated
and a new sentence is thereafter imposed upon
the defendant for the same ciime, the period of
detention and imprisonment theretofore served
shall be deducted from the maximum term, and
from the minimum, if any, of the new sentence.

(4) Unless the court expressly orders other-
wis;, a term of imprisonment shall be concurrent
with that portion of any sentence previously
imposed that remains unoxpired at the time the
court imposes sentence. This subsection applies
regardless of whether the earlier sentence was
imposed by the same or any other court, and
regardless of whether the earlier sentence is being
or is to be served in the same penal institution or
under the same correctional authority as will be
the later sentence. (Amended by 1955 c.660 §15; 1965
c.463 §19; 1967 c.232 §2; 1973 c.562 §2; 1973 c.631 §4: 1981
c.424 §2; 1987 c.251 §4; 1987 c.320 835]

137.375 Release of prisoners whose
terms expire on legal holidays. When the
date of release from imprisonment of any pris-
oner in an adult correctional facility under the
jurisdiction of the Department of Corrections, or
any prisoner in the county or city jail, falls on
Saturday, Sunday or a legal holiday, the prisoner
shall be released on the fi.'t day preceding the
date of release which is not a Saturday, Sunday or
legal holiday, except for prisoners of a county or
city jail serving a mandatory minimum term
specifically limited to weekends who shall only be
released at the time fixed in the sentence. (1953
c.5,32 8§1: 1955 c.61," §16: 1971 ¢.290 81; 1979 c.487 §10; 1987
€.320 §36]

137.380 Discipline, treatment and
employment of prisoners. Ajudgment of com-
mitment to the custody of the Department of
Corrections need only specify the duration of
confinement as provided in ORS 137.120. There-
after the manner of the confinement and the

PROCEDURE IN CRIMINAL MATTERS GENERALLY

treatment and employment of a person shall be
regulated and governed by whatever law is then in
force prescribing the discipline, treatment and
employment of persons committed. [Amended s
1955 ¢.32 |1: 195-. ¢.660 §17; 1959 c.687 §1: 1973 c.836 §2*8
1987 ¢.320 837]

137.390 Commencement, term and ter-
mination of term of imprisonment in
county jail; treatment of prisoners therein.
The commencement, term and termination of a
sentence of imprisonment in the county jail is to
be ascertained by the rule prescribed in ORS
137.370, and the manner ofsuch confinement and
the treatment of persona so sentenced shall fce
governed by whatever law may be in force pre-
scribing the discipline of county jails. (Amended ty
1973 ¢.631 §3]

137.400 (Amended by 1953 c.104 §2: 1955 c.662 §-\
repealed by 1967 c¢.372 §13|

137.410 [Repealed by 1967 c.372 §13]
137.420 [Repealed by 1967 ¢.372 §13]
137.430 [Repealed by 1967 c.372 §13]

137.440 Return by officer executing
judgment; annexation to trial court file.
When a judgment in a criminal action has beer,
executed, the sheriff or officer executing it shall
return to the clerk the warrant or copy of the
entry or judgment upon which the sheriff or
officer acted, with a statement of the doings of
the sheriff or officer indorsed thereon, and the
clerk shall file the same and annex it to the trial
court file, as defined in ORS 19.005. [Amended by
1967 c.471 §4)

137.450 Enforcement of money judg-
ment in criminal action. A judgment against
the defendant or complainant in a criminal
action, so far as it requires the payment of a fine,
fee, assessment, costs and disbursements of the
action or restitution, may be enforced as a judg-
ment in a civil action. [Amended by 1973 c.836 §269:
19S7 ¢.709 §1)

137.460 [Renumbered 137.270)

(Death Sentence)

137.463 Death warrant; delivery to
sheriff; automatic review by Supreme
Court. (1) When a judgment of death is pro-
nounced, a warrant signed by the trial judge and
attested by the clerk of the court, with the seal of
the court affixed, shall be drawn and delivered to
the sheriff of the county. The warrant shall state
the conviction and judgment and shall direct the
sheriff to deliver the defendant within 20 days
from the time of the judgment to the Superinten-
dent of the Oregon State Penitentiary pending
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the determination of the automatic and direct
review by the Supreme Court.

(2) Ifthe Supreme Court affirms the sentence
of death, a warrant, signed by the trial judge of
the court in which the judgment was rendered
and attested by the clerk of that court, shall be
drawn and delivered to the Superintendent of the
Oregon State Penitentiary. The warrant shall
appoint a day on which the judgment is to be
executed and shall authorize and command the
superintendent to execute the judgment of the
court. (1954 c.3 85

137.465 [1979 c.2 85; repealed by 1981 c.873 §9)

137.467 Delivery of warrant when
place of trial changed. If the place of trial has
been changed, the death warrant shall be deliv-
ered to the sheriff of the county in which the
defendant was tried. [1984 c.3 86)

137.470 [1979 c.2 §6; repealed by 1981 c.873 89

137.473 Means of inflicting death;
place and procedures; acquisition of lethal
substance. (1) The punishment of death shall be
inflicted by the intravenous administration of a
lethal quantity of an ultra-short-acting barbitu-
rate in combination with a chemical paralytic
agent until the defendant is dead. The judgment
shall be executed by the superintendent of the
Department of Corrections institution in which
the execution takes place, or by the designee of
that superintendent. All executions shall take
place within the enclosure of a Department of
Corrections institution designated by the Direc-
tor of the Department of Corrections. The super-
intendent of the institution shall be present at the
execution and shall invite the presence of one or
more physicians, the Attorney General and the
sheriff of the county in which the judgment was
rendered. At the request of the defendant, the
superintendent shall allow no more than two
clergymen designated by the defendant to be
present at the execution. At the discretion of the
superintendent, no more than five friends and
relatives designated by the defendant may be
present at the execution. The superintendent
shall allow the presence of any peace officers as
the superintendent thinks expedient.

(2 The person who administers the lethal
injection under subsection (1) of this section shall
not thereby be considered to be engaged in the
practice of medicine.

(3)(a>Any wholesale drug outlet, as defined
in ORS 689.005. registered with the State Board
of Pharmacy under ORS 689.305 may provide the
lethal substance described in subsection (1) of
this section upon written order of the Director of

137.520

the Department of Corrections, accompanied by
a certified copy of the judgment of the court
imposing the punishment.

(b) For purposes of ORS 689.765 (8) the
director shall be considered authorized to pur-
chase the lethal substance described in subsection
(1) ofthis section.

(c) The lethal substance described in subsec-
tion (1) of this section is not a controlled sub-
stance when purchased, possessed or used for
purposes of this section. [1984 c.3 §7: 1957 ¢.320 538j

137.475 [1979 c.2 8§7; repealed by 1931 ¢.873 §9[

PROBATION AND PAROLE BY
COMMITTING MAGISTRATE

137.510 [Amended by 1955 c.660 §15; 1955 c.688 <+
repealed by 1971 c.743 8§432]

137.520 Power of committing magis-
trate to parole and grant temporary release
to persons confired in county jail; authority
of sheriff to release county jail inmates;
disposition of work release earnings, d
The committing magistrate, having sentenced a
defendant to confinement in a county jail for a
period of up to one year, may parole the defen-
dant outside the county jail subject to condition
and subject to being taken back into confinement
upon the breach of such condition. The commit-
ting magistrate may also authorize, limit or pro-
hibit the release of a sentenced defendant upon
pass, furlough, leave, work or educational release

2 The committing magistrate, having sus-

pended imposition or execution of sentence ar.t:
placed a defendant upon probation and naviz.t
confined the defendant as a condition of th.;'
probation in a county jail for a period up to or.e
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OFFENSES AGAINST PERSONS

HOMICIDE

163.005 Criminal homicide. (1) A per-
son commits criminal homicide if, without
justification or excuse, the person intentionally,
knowingly, recklessly or with criminal negligence
causes the death of another human being.

(2) “Criminal homicide” is murder, man-
slaughter or criminally negligent homicide.

(3 “Human being” means a person who has
been born and was alive at the time of the
criminal act. (1971 c.743 §57|

163.010
€.743 §432)

163.020
€.743 §432)

163.030 [Repealed by 1963 c.431 §1)

[Repealed by 1971 c.743 §432)
[Repealed by 1971 ¢.743 §432)
[Repealed by 1969 c.684 §17)
[Repealed by 1971 c.743 §432)
163.080 [Repealed by 1971 c.743 §432]

163.090 (Amended by 1953 c.676 §2: repealed by 1957
€.396 81 (163.091 enacted in lieu of 163.0901)

163.040
163.050
163.060
163.070

163.091 11957 ¢.396 §2 (enacted in lieu of 163.090);
repealed by 1971 c.743 §432]

163.095 “Aggravated murder” defined.
As used in ORS 163.105 and this section, "aggr-
avated murder” means murder as defined in ORS
163.115 which is committed under, or accom-
panied by, any of the following circumstances:

(D(a) The defendant committed the murder
pursuant to an agreement that the defendant
receive money or other thing of value for commit-
ting the murder.

(b) The defendant solicited another to com-
mit the murder and paid or agreed to pay the
person money or other thing of value for commit-
ting the murder

() The defendant committed murder after
having been convicted previously in any jurisdic-
tion of any homicide, the elements of which
constitute the crime of murder as defined in ORS
163.115 or manslaughter in the first degree as
defined in ORS 163.118.

(d) There was more than one murder victim
in the same criminal episode as defined in ORS
131.505.

(e) The homicide occurred in the course of or
as a result of intentional maiming or torture of
the victim.

[Amended by 1963 c.625: §5; repealed by 1971

163.103

(2)(@) The victim was one of the following
and the murder was related to the performance of
the victim's official duties in the justice system:

(A) A police officer as defined in ORS
181.610 (6):

(B) Acorrectional, parole or probation officer
or other person charged with the duty of custody,
control or supervision of cor.viclod persons:

(C) A member of the Oregon State Police:

(D) Ajudicial officer as defined in ORS 1.210;

(E) Ajuror or witness in a criminal proceed-
ing:

(F) An employe or officer of a court ofjustice;

[Amended by 1963 c.625 §4; repealed by 1961I’

(G) A member of the State Board of Parole.

(b) The defendant was confined in a state,
county or municipal penal or correctional facility
or was otherwise in custody when the murder
occurred.

() The defendant committed murder by
means of an explosive as defined in ORS 164.055
(2)(a).

(d) Notwithstanding ORS 163.115 (I)(b), the
defendant personally and intentionally commit-
ted the homicide under the circumstances set
forth in 163.115 (I)(b).

(e) The murder was committed in an effort to
conceal the commission of a crime, or to conceal
the identity of the perpetrator of a crime.

() The murder was committed after the
defendant had escaped from a state, county or
municipal penal or correctional facility and
before the defendant had been returned to the
custody of the facility. [1977 ¢.370 §i; 1951 c.87.1 §1)

163.100 [Amended by 1967 c.372 8§12: repealed by
1971 ¢.743 §432)

163.103 Pleading, proof and stipula-
tion regarding previous conviction element
in aggravated murder case. (1) In a prosecu-
tion for aggravated murder under ORS 163.095
(D(c). the state shall plead the previous convic-
tion, and shall prove the previous conviction
unless the defendant stipulates to that fact prior
to trial. Ifthe defendant so stipulates and the trial
is by jury-:

(@ The court shall accept the stipulation
regardless of whether or not the state agrees to it

(b) The defendant’s stipulation to the pre-
vious conviction constitutes a judicial admission
to thel element of the accusatory instrument
The stipulation shall be made a part of the record
of the case, but shall not be offered or received :r.
the presence of the jury:
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163.105

(c) For the purpose of establishing the prior
conviction solely as an element of the crime under
ORS 163.095 (l)(c), neither the court nor the
state shall reveal to the jury the previous convic-
tion, but the previous conviction is established in
the record by the defendant’s stipulation: and

(d) The court shall not submit the accusatory
inst rument or evidence of the previous conviction
to the jury.

(2) In aproceeding under ORS 163.095 (I)(c),
the state may offer, and the court may receive and
submit to the jury, evidence of the previous
conviction for impeachment of the defendant or
another purpose, other than establishing the con-
viction as an element of the offense, when the
evidence of the previous conviction is otherwise
admissible for that purpose. When evidence of
the previous conviction has been admitted by the
court, the state may comment upon, and the
court may give instructions about, the evidence of
the previous conviction only to the extent that
the comments or instructions relate to the pur-
pose for which the evidence was admitted.

(3) When the defendant stipulates to the
prior conviction required as an element of aggra-
vated murder under ORS 163.095 (I)(c), if the
jury finds the defendant guilty upon instruction
regarding the balance of the elements of the
crime, the court shall enter a judgment of guilty of
aggravated murder. [1981 ¢.573 §3]

163.105 Death or life imprisonment for
aggravated murder; review by State Board
of Parole. Notwithstanding the provisions of
ORS chapter 144, ORS 421.165 and 421.450 to
421.490:

(1) When a defendant is convicted of aggra-
vated murder as defined by ORS 163.095, the
defendant shall be sentenced to death or life
imprisonment pursuant to ORS 163.150. If :en
tenced to life imprisonment, the court shall o. der
that the defendant shall be confined for a mini-
mum of 30 years without possibility of parole,
release on work release or any form of temporary
leave or employment at a forest or work camp.

(2) At any time after 20 years from the date of
imposition of a minimum period of confinement
pursuant to subsection (1) of this sec ion, the
State Board of Parole, upon the petition of a
prisoner so confined, shall hold a hearing to
determine if the prisoner is likely to be rehabili-
tated within a reasonable period of time. The sole
issue shall be whether or not the prisoner is likely
to be rehabilitated w'ithin a reasonable period of
time. The proceeding shall be conducted in the
manner prescribed for a contested case hearing
under ORS 183.310 to 183.550 except that:

CRIMES AND PUNISHMENTS

(@l The prisoner shall have the burden of
proving by a preponderance of the evidence the
likelihood of rehabilitation within a reasonable

period of time; and

(0)] The prisoner shall have the right, if the

prisoner is without sufficient funds to employ an
attorney, to be represented by legal counsel,
appointed by the board, at board expense.

(3) If, upon hearing all of the evidence, the
board, upon a unanimous vote of all five mem-
bers, finds that the prisoner is capable of
rehabilitation and that the terms of the prisoner's
confinement should be changed to life imprison-
ment with the possibility of parole, or work
release, it shall enter an order to that effect and
the order shall convert the terms of the prisoner’s
confinement to life imprisonment with the pos-
sibility of panle or work release. Otherwise the
board shall deny the reliefsought in the petition.

(4) Not less than two years after the denial of
the relief sought in a petition under this section,
the prisoner may petition again for a change in
the terms of confinement. Further petitions for a
change may be filed at intervals of not less than
two yec.s thereafter. [1977 ¢.370 §2:1981 ¢.873 §4; 1%r>
c.3 8§1; 1987 c.158 §23; 1987 ¢.803 §20)

163.110 [Repealed by 1971 c.743 §432)

163.115
to certain felony murders; sentence of life
imprisonment required; minimum term. (1)
Except as provided in ORS 163.118 and 163.125,
criminal homicide constitutes murder when:

(@) It is committed intentionally, except that
it is an affirmative defense that, at the time of the
'nmicide, the defendant was under the influence
of an extreme emotional disturbance; or

(b) It is committed by a person, acting either
alone or with one or more persons, who commits
or attempts to commit any of the following crimes
and in the course of and in furtherance of the
crime the person is committing or attempting to
commit, or during the immediate flight there-
from, the person, or another participant if there
be any, causes the death of a person other than
one of the participants:

(A) Arson in the first degree as defined in
ORS 164.325;

(B) Criminal mischief in the first degree by
means of an explosive as defined in ORS 164.365;

(C) Burglary in the first degree as defined in
ORS 164.225;

(D) Escape in the first degree as defined in
ORS 162.165;

(E) Kidnapping in the second degree as
defined in ORS 163.225;
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Homicide

8 16—3—10. "Murder” defined.

Cross references—
As lo die prohibition against the appointment of any pc.'son convicted under this section as

guardian ad litem for a child in an abuse or neglect proceeding, see § 20-7-123.
As to provisions of South Carolina Probate Code relative to effect of homicide on intestate
succession, wills, joint assets, life insurance, and beneficiary designations, see § 62-2-803.

Research and Practice References—
Photograph of nude homicide victim not unduly prejudicial. 39 SC L Rev 93, Autumn 1987.

ALR and L Ed Annotations—
Admissibilitv of photograph of corpse in prosecuiion for homicide or civil action for causing

death. 73 ALR2d 769.
Homicide by causing victim’s brain-dead condition. -12 ALR4ih 742.
Corporation's criminal liability for homicide. 45 ALR4lh 1021.
Homicide: physician's withdrawal of life supports from comatose patient. 47 ALR4th 18.

CASE NOTES

1. In general

An unborn child is a "person' within the
definition of murder found in § 16-3-10. State v
Horne (1984) 282 SC 444. 319 SE2d 703.

The offense of killing by stabbing or thrust-
ing under §SC/16-3-40 requires proof of an
element not required to prove the crime of
murder, i.e., use of a knife or similar weapon
to cause death, and the ofiense of Kkilling by
stabbing or thrusting is not supported bv an
indictment for murder. Stale v Kornalirens
11986) 290 SC 281. 350 SE2d 180. cert den
(L'S) 94 1. Ed 2d 781. 107 S Ct 1592

Indictment for murder is sufficient if of-
fense is stated with sufficient certainty and
parlicularitv to enable court to know what
judgment to pronounce, defendant to know
what he is called upon to answer, and if acquit-
tal or conviction thereon may be pleaded as
bar to any subsequent prosecution: allegations
mav state in alternative manner instrtimentalitv
‘4 death, or inav stale that death was caused bv
means or insirumciualiiv unknown. State v
Owens (1987) 293 SC Ifii, 359 SK2d 275. cert
den (US) 98 I. Ed 2d 495, 108 S Ct 496

Evidence was suflicienl lo establish venue in
Horry County where facts indicated Ihat victim
was last seen at his residence in that county,
there were signs of struggle, and ransom
money was demanded and delivered in that
county: venue in criminal case need not be
affirmatively proven if there is sufficient evi-
dence from which it can be inferred. State v
Owens (1987) 293 SC 161. 359 SE2d 275, cert
den (L'S) 98 L Ed 2d 495. 108 S Cl 496.

Murder case was properly submitted lev jurv
where defendant’s inculpaiorv statements were
not the only proof of corpus delicti uf nuirdcr.
which may be proven hv circumstantial evi-
dence; circumstances surrounding sudden dis-
appearance ol victim, considered with unlikeli-
hood ol Ins voluntary departure, as shown bv
his personal liabits and relationships, was sulli-
cienl to establish corpus delicti of nitirtiei or
lhal victim was dead bv cnnun.il at! ol another
State v Owens il9S7t 293 SC Mil. 359 SE2d
275. ten den US) 98 I. Ed 2d 495. 108 S Ct
196.

There was no error in (rial judge's refusal

n
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dam, where, in the two instances complained
of, the term "rebuttable™ was used in conjunc-
tion with the term "inference"™ rather than
“presumption™, and was followed immediately
by the instruction that the state bore the bur-
den of prosing malice besond a reasonable
doubt and that it was for the jury to determine
front all the evidence whether or not malice
had been prosen State s Patrick '"SO) 289 SC
301. 345 SE2d 481

It is not error for tnal judge to instruct jurv
lhat it must not be governed ItS sympathy in
reaching its sentencing decision. State \ Owens
(1987) 293 SC 101. 359 SE2d 275, cert den
(L'S) 98 L Ed 2d 495. 108 S Ct 496.

It was not error lo refuse to charge lesser
included ofTense of involuntary manslaughter,
where defendant was convicted of murder,
where victim ivas hit with single shot from
substantial distance, most of shot missed her,
and pellets which did hit her struck upper
portion of her head; defendant contended this
evidence could have been basis for jury to
reasonably have found (hat fatal shot was lired

§ 16-3-20

recklessly at wall of victim’s bedroom, but ar-
gument was rejected where additional evidence
established that victim bad shotgun wounds to
right hand, which demonstrated lhat she wis
most likelv attempting to protect herself when
shot was fired, and single shot to head was
fired with shotgun at distance of only 5 to 15
feet: lesser included offense instruction is re-
quired bv due process onlv when evidence
warrants such instruction State v Atkins (1987)
293 SC 294. 300 SE2d 302.

6. —Presumption and burden of proof

From the use of a deadly weapon, malice
mav be inferred. State v Merritnan (1985. App)
287 SC 74. 337 SE2d 218.

There was no material variance between
indictment and proof where state did not prove
specific means of accomplishing murder, be-
cause state did produce evidence lending to
show that victim could have been killed by any-
one of means alleged in indictment. Stale v
Owens (1987) 293 SC 161, 359 SE2d 275, cert
den (L’S) 98 L Ed 2d 495. 108 S Ct 496.

§ 16—3—20. Punishment for murder: separate sentencing proceeding to
determine whether sentence should be death or life imprisonment.

(A) A person who is convicted of or pleads guilty to murder must be
punished by death or by imprisonment for life and is not eligible for parole
until the service of twenty years; provided, however, that when the State seeks
the death penalty and an aggravating circumstance is specifically found beyond
a reasonable doubt pursuant to subsections (B) and (C), and a recommenda-
tion of death is not made, the court must impose a sentence of life imprison-
ment without eligibility for pare’e until the service of thirty years. Provided,
further, that under no circumstances may a female who is pregnant with chil i
be executed so long as she is in that condition. When the Governor commutes
a sentence of death under the provisions of Section 14 of Article IV of the
Constitution of South Carolina. 1895. the committee is not eligible for parole.
No person sentenced under the provisions of this subsection may receive any
work-release credits, good-time credits, or any other credit that would reduce
the mandatory imprisonment required bv this subsection.

(B) I’pon conviction or adjudication of guilt of a defendani of murder, the
court shall conduct a separate sentencing proceeding to determine whether
the defendani should be sentenced to death or life imprisonment. The
proceeding shall be conducted by the trial judge before the trial jury as soon
as practicable after the lapse of twenty-four hours unless waived by the
defendant. If trial by jurv has been waived bv the defendant and the State, or
if the defendant pleaded guilty, the sentencing proceeding shall be conducted
before the court. In the sentencing proceeding, the jury or judge shall hear
additional evidence in extenuation, mitigation, or aggravation ot the punish-
ment. Only such evidence in aggravation as the State has made known to the
defendant in writing prior to the trial shall be admissible. Ibis section shall
not be construed to authorize the introduction of anv evidence secured in
violation ol the Constitutions of ihe | nited States or the State of South
Carolina ot the applicable laws ol either. The State, the defendant, and his

counsel shall be permitted to present arguments lot ot against the sentence to
13
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he imposed. The defendant and his counsel shall have the closing argument
regarding the sentence to he imposed.

(C)  The judge shall consider, or lie shall include tu his instructions to the
jurv for it to consider, an* mitigating circumstances otherwise authorized or
allowed hv law and anv of the following statutory aggravating and mitigating
circumstances which may "o supported hv the evidence:

(al Aggravating circumstances:

() Murder was committed while in the commission of the following
crimes or acts: (a) criminal sexual conduct in any degree, (b)
kidnapping, (c) burglarv in any degree.(d) robbery while armed
with a deadly weapon, (el larceny with use of a deadly weapon,
(fj killing hv poison, and (g) physical torture.

(2) Murder was committed by a person with a prior record of
conviction for murder.

(3) The offender by his act of murder knowingly created a great
risk of death to more than one person in a public place by
means of a weapon or device which would normally be hazard-
ous to the lives of more than one person.

(4) The olTender committed the ofTense of murder for himself or
another, for the purpose of receiving money or any other thing
of monetary value.

(5) The murder of ajudicial ofTicer, former judicial officer, solicitor,
former solicitor, or other officer of the court during or because
of the exercise of his official duty.

(0) The offender caused or directed another to commit murder or
committed murder as an agent or employee of another person.

(7) The offense of murder was committed against any peace officer
or former peace officer, corrections employee or former correc-
tions employee, or fireman or former fireman during or because
of the performance of his olficial duties.

(8) Murder wherein two or more persons arc murdered by the
defendant by out act or pursuant to one scheme or course of
conduct.

(9) The murder of a child eleven vears of age or under.

(b) Mitigating circumstances:

(1) The defendant has no significant history of prior criminal
conviction involving the use of violence against another person.

(2) The murder was committed while the defendant was tinder the
influence of mental or emotional disturbance.

(3) The victim was a participant in the defendant’s conduct or
consented to the act.

(4) The defendant was an accomplice in the murder committed by
another person and his participation was relatively minor.

(5) The defendant acted under duress or under the domination of
another person.

(® The capacity of the defendant to appreciate the criminality of
his conduct or to conform his conduct to the requirements of
law was substantially impaired.

(7) The age or mentality of the defendant at the time of the crime.

14



O ffenses Against the Person § 16-3-20

(8) The defendani was provoked by the victim into committing the
murder.

(9) The defendant was below the age of eighteen at the time of the
crime.

The statutory instructions as to aggravating and mitigating circumstances
shall be given in charge and in writing to the jury for its deliberation. The
jury, if its verdict be a recommendation of death, shall designate in writing,
and signed by all members of the jury, the aggravating circumstance or
circumstances which it found beyond a reasonable doubt. The jury, if it does
not recommend death, after finding an aggravating circumstance or circum-
stances beyond a reasonable doubt, shall, in writing, and signed by all
members of the jury, designate the aggravating circumstance or circumstances
it found beyond a reasonable doubt. In nonjury cases the judge shall make
such designation. Unless at least one of the statutory aggravating circum-
stances enumerated in this section is so found, the death penalty shall not be
imposed.

Where a statutory aggravating circumstance is found and a recommendation
of death is made, the court shall sentence the defendant to death. The trial
judge, prior to imposing the death penalty, shall find as an affirmative fact that
the death penalty was warranted under the evidence of the case and was not a
result of prejudice, passion, or any other arbitrary factor. Where a sentence of
death is not recommended by the jury, the court shall sentence the defendant
to life imprisonment as provided in subsection (A). In the event that all
members of the jury after a reasonable deliberation cannot agree on a
recommendation as to whether or not the death sentence should be imposed
on a defendant found guilty of murder, the trial judge shall dismiss such jury
and shall sentence the defendant to life imprisonment as provided in subsec-
tion (A). Before dismissing the jury, the trial judge shall question the jury as
to whether or not it found an aggravating circumstance or circumstances
beyond a reasonable doubt. If the jury has found an aggravating circumstance
or circumstances beyond a reasonable doubt, the jury shall designate this
finding, in writing, signed by all the me sbers of the jury. The jury shall not
recommend the dealh penally if the vote tor such penalty is not unanimous

provided.
(D) Notwithstanding the provisions of § 14-7-1020, in cases involving capital
punishment any person called as ajuror shall be examined by the attorney for

the defense.

(E) In every criminal action in which a defendani is charged with a crime
which may be | unishable by death, a person may not be disqualified, excused,
or excluded from service as ajuror therein by reason of his beliefs or attitudes
against capital punishment unless such beliefs or attitudes would render him

unable to return a verdict according to law,
HISTORY: 1985 Act No. 104, § 1, eff May 21. 1985: 1986 Act No. 462, § 27. eff June 3. 1986.

Effect of Amendment—

The 1985 amendment reunite subsection (At to provide that utien j sememe ol death tv
commuted, the rommmce is not eligible lor parole.

The 1986 amendment made grammatical changes: revised subsection (A) 6s adding the
provision relative to the sememe to he imposed when an aggravating circumstance is lound
bevond a reasonable doubt but a recommendation ol deatli is not made, and r-s substituting
"mandators imprisonment" lot "mandators tvwemv sears' imprisonment" m the last sememe:
revised subsection (Hi bs substituting "trial b\ jurs"” tor "the trial juts"”, and bs substituting “the

lenience to be imposed" lot "the sentence ol death” and lor "the sememe imposed": revised
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O ffenses Against the Person

does not extend so far as to authorize trial
judge to refuse counsel right lo conduct ans
examination at all in capital case. Stale s Atkins
(11)87) 2«»3 SC 294. 360 SE2d 302

It was not error for trial court to fail lo give
limiting instruction where solicitor had referred
to parole violations, because solicitor men-
tioned parole onl) in context of defendant's
prior convictions, at no time stating or imply-
ing Ihat defendant could be put on parole if he
were given life sentence. Slate v Dralton
(1987) 293 SC 417, 361 SK2d 329. cert den
(L'S) 98 L Ed 2d 1021, 108 S Ct 1060.

Final argument of solicitor in penalty
phase of capilal trial must be carefully tailored

§ 16-3-25

so as not to appeal to personal bias ol jurors,
nor be calculated to arouse passion or preju-
dice; argument must be confined to record and
its reasonable inferences and focus on charac-
teristics ol defendant and nature ol crime.
State v Reed (1987) 293 SC 515. 362 SE2d 13.

Court's exclusion from death penalty sen-
tencing hearing of testinionv of jailors and
visitor to jail as lo defendant's good behavior
in jail between his arrest and trial denied de-
fendant his right to place before sentencing
jurv all relevant evidence in mitigation of pun-
ishment, thus violating cruel and unusual pun-
ishment clause of Eighth Amendment. Skipper
v South Carolina (1986. CS) 90 I. Ed 2d 1. 106
S Ct 1669. 20 Fed Rules Evid Sen 241.

ATTORNEY GENERAL'S OPINIONS

L'ndcr the 1986 Omnibus Criminal Justice
impioYcments Act. individuals convicted of
murder are not entitled to reductions in lime
prior to parole eligibility through the use of
earned work credit.'. Piisoncis convicted of any
violent crimes, as defined in Section 1G-1-60.
for a criminal event that occurred after June 3.
1986, and who liaee a prior conviction at any
time before or after June 3, 1986. fot one of
the specified crimes, would not be eligible for
parole consideration on the recent conviction
and must complete service of their entire sen-
tences. Under the provisions of 8§ 24-21-645

§ 16-3-25.

sition of death penalty.

Research and Practice References—

and 24-21-650. the review in two years upon
rejection, of prisoners in confinement lor a
violent rrime. is applicable lo the entire violent
offender population. Under the provisions of
§24-21-610, all burglars in the -econd degree
convictions would not be eligible for parole
until thev have served al least one-third of their
sentence. Any and all olfenses of burglary in
the lirst degree and burglars in the second
degree under Section 16-11-312(B) carrv all
consequences of a "violent crime" regardless
of the statutory aggravating circumstances
shown. 1986 Op Attv Gen. No. 86-102. p 309.

Punishment for murder: review by Supreme Court of impo-

Alibi evidence admissible in sentencing hearing in capital case. 39 SU 1 Rev 48. Autumn 1987.

ALR and L Ed Annotations—

Use or admissibility of prior inconsistent statements of witness as substantive evidence "l lads
to which thev relate in criminal case—modern state cases. 30 Al.R4tli 114.

CASE NOTES

In a murder prosecution, imposition of the
death penaltv was proper where defendant's
conversations on the telephone and liis carry-
ing out id the murder plan, as well as his
efforts after the victim's death lo lure the
stale's witness into helping to exonerate him.
involved a scheme which was abom as wicked
as it was conceivable. Slate v Gaskins (1985,
*SC) 326 SK2d 132, cert den (U.S) Sli I. Fat 2d
266, |Oi s Ci 2368.

Imposition of the death penalty was proper
where ihe defendant s.ml the victim in cold
blood for pecuniary gain ami ihe victim's au-
*o)sv revealed a shotgun wound one inch hv
ivwvo me lies m the hack ol his skull and 30 in II)
pellet wounds to the head. Si.ni* \ [laiiersun
(198-1) 285 SC 5. 327 S*2d 650

The imposition of the death penalty was
*"16 justified bv a brutal homicide, accompa-
nied In rapt*. Stale v liuesilale (1984) 285 St.
1:**328 SE2d 53

The death penalty was fully iiistiliccl where

the defendant was convicted ol murder and
lirst degree criminal sexual conduct (rape).
State v Skipper (19851 285 SC 42. 328 SE2d
58. revd cm other grounds (US) 90 1 lal 2d 1.
106 S Ci 1669.

The imposition of the death penaltv was
propel where the deleml.mt was found guilts
ol two murders while committing burglars,
armed robbery and grand lan env State v Lu-
cas (1985) 285 SC 37. 328 SE2d 63. cert den
(US) 86 I. htl 2d 729. 105 S Ct 271 I

The imposition of the dealh penaltv was
jusiilied on the ccmvic iion ol a senes ot crimes
"about as savage as am known m ihe law."
where theie was no scmhleiice < .iii excuse.
iioi did die rccoicl reveal am I, is relaiive to
the accused pcisuu.s iheuiselves lhat would
vsiitaut lemeiuv State v Chalice i1984i 285
SC 21. 328 Sr.2d 464

A death penally was neither excessive uni
in.ippiopnale iii liglu ol the cin umst.mcc's ol
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Offenses Againstthe Person § 16-3-26

§ 16—3—26. Punishment for murder: notice to defense attorney of
solicitor’s intention to seek death penalty; appointment of attorneys
for indigent; investigative, expert or other services

(A) Whenever the solicitor seeks the death penalty he shall notify the
defense attorney of his intention to seek such penally a* least thirty days prior
to the trial of the case. At the request of the defense attorney, the defense
attorney shall be excused from all other trial duties ten days prior to the term
of court in which the trial is to be held.

(B) Whenever any person is charged with murder and the death penalty is
sought, the court, upon determining that such person is unable financially to
retain adequate legal counsel, shall appoint two attorneys to defend such
person in the trial of the action. One of the attorneys so appointed shall have
at least five years’ experience as a licensed attorney and at least three years'
experience in the actual trial of felony cases, and only one of the attorneys so
appointed shall be the Public Defender or a member of his stalT.

Notwithstanding any other provision of law, the court shall order payment
of fees and costs, not to exceed five thousand dollars per trial from funds
appropriated for the defense of indigents.

(C) Upon a finding in ex parte ptoceedings that investigative, expert, or
other services are reasonably necessary for the representation of the defendant
whether in connection with issues relating to guilt or sentence, the court shall
authorize the defendant's attorneys to obtain such services on behalf of the
defendant and shall order the payment, from state funds appropriated for the
defense of indigents, of fees and expenses not to exceed twenty-five hundred
dollars as the court shall deem appropriate. Upon a finding that timely
procurement of such services cannot await prior authorization, the court may
authorize the provision of and payment for such services nunc pro tunc.

HISTORY: 1986 Act No. 462, § 26, effJune 3, 1986.

Effect of Amendment—
The 1986 amendment made grammatical changes, rewrote the provisions in subsection <B'

relative to payment of fees and costs, and raised to twenty-five hundred dollars the limitation on
fees and expenses payable pursuant to subsection (Gl.

CASE NOTES

Section 17-23-70 has been superseded bv
516-3-26(B), a more recent statute, which bv
its terms is more specific than § 17-23-7(1. Slate
' Brown (19861 289 SC. 581. 347 SK2d 882.

Since, by clear implication, nonindigcnt
defendants have no right lo court appointed
""uti‘el under § I(i-3-26(B). which provides
exclusive procedure for appointment ol counsel
ot indigent defendants charged wnh capnJ
murder, there was no merit lo capital dclen-

contention that he was entitled to free
'**'i appointed counsel, whether an indigent
anil lunhct lhal. since he had not been

“line, ol this right. Ins vvnivei ol counsel

Mm wen knowingly and intelligently made
Ns.," ' 1°'vIll *1-186) 289 S< :i8l. 347 SE2cl

Section 16-3-26(8) provides the exclusive

procedure for appointment of counsel lot indi-
gem defendants charged with capital murder,
State v Brown (1986) 289 SC 581. 347 SF.2d
882.

Trial court’s ruling dial the defense team
could spend up lo the then S2.000 limit pursu-
>ull to § 16-3-26(0 for the procurement ol
expert witnesses, which ruling also reserved to
the defense team the riKL"” to petition for an
expansion ol that amount, did not prejudice
(K- defendant, especially where the record es-
lahlishcd lhal not only did the state provide
dclendani with the services ol a published
IIK,|ji;,| expert on "brain death." hut also dial
defense counsel exhaustively ctoss-examined

state’s expert witnesses oil the defendant's
behalf State v Matthews (1986) 291 SC. 339.
353 SK2d 444.



§ 16-3-28

§ 16-3-28.
argument

Crimes and O ffenses

Punishment for murder: right of defendani to make last

Notwithstanding anv other provision of law. in any criminal trial where the
maximum penaltv is death or in a separate sentencing proceeding following
such trial, the defendani and his counsel shall have the right to make the last

argument.

H,cTORY: 1986 Act No. 462, § 43. off June 3. (986.

EhcCl of Amendment—
Ihe 1986 amendment substituted

counsel™.

""the defendant and ins counsel™ lor

"the defendant ot lit'

CASE NOTES

Trial judge erred in allowing state to have
tlosing argument in guilt phase in capital case
wherc record was devoid of evidence defendant
made knowing and intelligent waiver of this

§ 16—3—-30.
Cross references—

Killing by poison.

right: speculation as lo whether defendant was
prejudiced by being denied right to final argu-
ment was inappropriate in this situation. State
\ Reed (1987) 293 SC 515. 362 SE2d 13.

As to the prohibition against the appointment of anv person convicted undet this section as
guardian ad litem for a child in an abuse or neglect proceeding, see § 20-7-123.

§ 16—3—+40.

Cross references—

KiPing by slabbing or thrusting.

As lo the prohibition against the appointment of anv person convicted under this section as
guardian ad litem for a child in an abuse or neglect proceeding, see § 20-7-123.

CASE NOTES

The offense of killing by slabbing or thrust-
ing under § 16-3-40 requires prool ol an ele-
ment not required to prove the crime of mur-
der. i.e., use of a knife or similar weapon lo
cause death, and the offense of killing hv stab-
bing or thrusting is not supported bv an indict-
ment for murder. State v Kornahrens (1986)

§ 16—3-50.

Cross references—

Manslaughter.

290 SC 281. 350 SK2d ISO. cert den (I S) 94 1.
Ed 2d 781. 107 S Ct 1592.

Section 16-3-40, providing for an automatic
penaltv of death upon conviction, is unconstitu-
tional. State v Kornahrens (1986) 290 SC 281.
350 SE2d 180. ccn den (I'S) 94 1. Ed 2d 781.
107 S Ct 1592.

As to the prohibition against the appointment of anv person convicted under (his section as
guardian ad litem lor a child in an abuse or neglect proceeding, see § 20-7-123.

As lo provisions of South Carolina Probate Code relative to effect of homicide on intestate
succession, wills, joint assets, life insurance, and beneliriarv designations, see § 62-2-803.

ALR and L Ed Annotations—

Homicide bv causing victim's brain-dead condition. 42 ALR4th 742.
Corporation's criminal liabilitv lot homicide. 45 ALR4th 1021.
Homicide: plnsician's withdrawal ol lile supports lrom comatose patient. 47 Al.R4th 18.

CASE NOTES

1 In general

Voluntary manslaughter is the unlawful kill-
ing of a human being in sudden heal of pas-
sion upon suflicient legal provocation. State \
I).nmm (1985) 285 SC 125. 328 SE2d 028. ten
den (I'S) 88 1 Ed 2d 156. IOti S Ct 187.

24

When death is caused by a deadly weapon,
words alone are insufficient to constitute a
legal provocation. State v I'lemmons (1985t
286 SC 78. 332 SK2d 765. vacated on tnlici
grounds (I'S) 9(1 I. Etl ktl 353. 1(16 S Ct 1943

Manslaughter is the unlawful killing ol a



State Prison System

The 1982 amendment, in the

§ 24-3-530

last sentence of the second paragraph, substi-

tuted 8§ 24-1-250" for the former “8§ 24-3-400."

Article 5

Capital

§ 24—3-510.

ALR and L Ed Annotations—
Propriety of imposition of death

sentence

Punishment

Death sentence and notice thereof,

by state com rjury's

recommendation of life imprisonment or lesser sentence. 8 Al.R4tn’vne ap,

Propriety, under Federal

Constitution,

of evidence or argument cone, ming

deterent effect of death penalty. 78 AL.R Fed 553.

ATTORNEY GENERAL'S OPINIONS

South Carolina’s mandatory death
penalty for murder in specified circum-
stances is unconstitutional in light of

recent Supreme Court decisions. 1975-
76 Op Attv Gen, No 4388, p 224.

§24-3-520. [ransportation of convict sentenced to death.

ATTORNEY GENERAL'S OPINIONS

South Carolina’s mandatory death
penalty for murder in specified circum-
stances is unconstitutional in light of

recent Supreme Court decisions. 1975-
76 Op Attv Gen, No 4388, p 224.

s 24-3-530. Capital punishment shall be by electrocution.

CASE NOTES

Section 24-3-530, providing that
sentence of death shall be by electro-
cution, does not constitute cruel and
unusual punishment. State v Shaw
(1979, SC) 255 SK2d 799.

In a prosecution for murder, the
court properly quashed defendant's
subpoena duces tecum issued for the
Director of the South Carolina Depart-
ment of Corrections, directing him to
bring the electric chair to the court-
room based on defendant’s allegation

that the process of electrocution is
evidence in mitigation of the punish-
ment and should have been presented
to the jury under § 1G3—20(B); the
legislature has determined that capital
punishment shall be imposed by elec-
trocution, under 824-3-530. and the
manner or nature of capital punish-
ment has been remoscd from consider-
ation of juries. State v Thompson
(1982. SC) 292 SE2d 581. cert den 456
1’S 938, 72 L Ed 2d 458, 102 S Ct
1996.

ATTORNEY GENERAL'SOPINIONS

South Carolina’s mandatory death
penalty for murder in specified circum-
stances is unconstitutional in light of

recent Supreme Court decisions. 1975-
76 Op Any Gen. No 4388, p 224.



§24-3-540 Corrections, Probations, etc.

§ 24-3-540. Deatli\ chaerer' expenses incurred in transport-
ing criminal o place of execution.

ATTORNEY GENERAL'S OPINIONS

South Carolina's mandator)’ death recent Supreme Court decisions. 1975-
penalty for murder in specified circum- 7G Op Attv Gen. No 438S. p 224.
stances is unconstitutional in light of

§ 24 'hell)o0. Witnesses at execution.

ATTORNEY GENERAL'S OPINIONS

South Carolina’s mandatory death recent Supreme Court decisions. 1975-
pcnaltv for murder in specified circum- 76 Op Attv Gen, No 4388. p 224.
stances is unconstitutional in light of

§ 24—3—570. Disposition of body.

ATTORNEY GENERAL'S OPINIONS

South Carolina's mandatory death recent Supreme Court decisions. 1975-
penalty for murder in specified circum- 76 Op Any Gen, No 4388, p 224.
stances is unconstitutional in light of

Article 9

Miscellaneous Provisions

§ 24-3-920. Rewards for capture of escaped convicts.

The Commissioner of the Department of Corrections shall offer
a reward of one hundred dollars for the capture of each escaped

convict.
HISTORY: 1979 Act No. 132 83, effJune 26, 1979.

Effect of Amendments—
The 1979 amendment increased the reward from twenty five to one hundred

dollars and deleted the provisim for payment of expenses for returning escapees
to the penitentiary.

§ 24—3-950. Contraband.

ATTORNEY GENERAL'S OPINIONS

Review of South Carolina Code re- felony. 1985 Op Attv Gen. No. 85-57.
veals no specific “conspiracy to violate p 165.
§ 24-3-950" that would raise that act to

274



§16-3'10 Crimes and O ffenses

son (1899) 51 St. 240. 32 sh 357: It lads are proved Milluicm to raise
Stale v llcndcison (1906) 74 ><m 477. a ptcMimption ol malice. Mich a pre-
55 SE 117. Sec also. State v Smith sumption would he rebuttable, and it is
(1847) 33 SCI. 77. alwavs lor the jurv to determine from

Charge not error which stated. “The all of the evidence in the case whethei

use of a deadl\ weapon presumes mal- or not mai‘ce has been proved bovond
ice. Imt the presumption mas b' rebut- @ leasonahle doubt. State v Fuller
ted; so. alter all. it is left for the jurv lo (1956) 229 SC 439, 93 SE2d 463.

say, from al! the facts and circum- Malice is to be presumed from the
stances, whether the Killing w.s* done use of a deadly weapon in the commis-
with malice or not." State Bvrd sion of a homicide. State v Arnold
(1905) 72 SC 104, 51 SE 542. (1976) 266 SC 153, 221 SK2d 867.

ATTORNEY GENERAL S OPINIONS

South Carolina’s mandator; death recent Supreme Court decisions. 1975-
penalty for murder in specified cucum- 76 Op Attv Gen, No 4388. p 224.
stances is unconstitutional in light of

s 16-3-20.  PuUnishment f Rr murder: se arah ﬁptencang Iﬁ)rO-
F?edm 10 etermlne whether sentence s t
ITe Imprisonment.

(A) A person who is convicted of or pleads guilty to murder
shall be punished by death or by imprisonment for life and shall
not be eligible for parole until the service of twenty years, notwith-
standing any other provisions of law. Provided, however, lhat
notwithstanding the provisions of this section, under no circum-
stances shall a female who is pregnant with child be executed so
long as she is in that condition.

(B) Upon conviction or adjudication of guilt of a defendant of
murder, the court shall conduct a separate sentencing proceeding
to determine whether the defendant should be sentenced to death
or life imprisonment. The proceeding shall be conducted by the
trial judge before the trial jury as soon as practicable after the
lapse of twenty-four hours unless waived by the defendant. If the
trial jury has been waived bv the defendant and the State, or if the
defendant pleaded guilty, the sentencing proceeding shall be
conducted before the court. In the sentencing proceeding, the jurv
or judge shall hear additional evidence in extenuation, mitigation
or aggravation of the punishment. Only such evidence in aggrava-
tion as the State has made known to the defendant in writing prior
to the trial shall be admissible. This section shall not be construed
to authorize the introduction of any evidence secured in violation
of the Constitution of the United States or the State of South
Carolina or the applicable laws of either. The Stnte. the defendant
and his counsel shall be permitled lo present arguments for or
against the sentence of death. The defendant and his counsel shall
have the closing argument regarding the sentence imposed.

14
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tions to

O fff.nsf.s Against Person § 16-3-20

The judge shall consider, or he shall include in his instruc-
the jury for it to consider, miv mitigating circumstances

otherwise authorized or allowed by law and any of the following
statutory aggravating and mitigating circumstances which may be
supported by the evidence:

(@)

(b)

Aggravating circumstances:

(1) Muruer was committed while in the commission of
the following crimes or acts: (a) rape, (b) assault with
intent to ravish, (c) kidnapping, (d) burglary, (e)
robbery while armed with a deadly weapon, tl) lar-
ceny with use of a deadly weapon, (g) houseoreak-
ing, and (h) killing by poison and (i) physical torture;

(2) Murder was committed b) a person with a prior
record of conviction for murder:

(3) The offender by his act of murder knowingly created
a great risk of dealh to more than one person in a
public place by means of a weapon or device which
would normally be hazardous to the lives of more
than one person;

(4) The offender committed the offense of murder for
himself or another, for the purpose of receiving
money or any other thing of monetary value;

(5) The murder of a judicial officer, former judicial
officer, solicitor, former solicitor, or other officer of
the court during or because of the exercise of his
official duty;

(6) The offender caused or directed another to commit
murder or committed murder as an agent or em-
ployee of another person;

(7) The offense of murder was committed against any
peace officer, corrections employee or fireman while
engaged in the performance of his official duties.

Mitigating, circumstances:

(1) The defendant has no significant history of prior
criminal conviction involving the use of violence
against another person.

(2) The murder was committed while the defendant was
under the influence of mental or emotional distur-
bance;

(3) The wvictim was a participant in the defendant’s
conduc t or consented to die act;

(4) The defendant was an accomplice in the murder
committed by another person and his participation

was rclaiivelv minor:
15



§ 16-3-20 Crimes and O fff.nsi s

(5) The defendant acted undci duress or under the
domination of another person;

(6) Ihe capacity of the defendant to appreciate the
riminalilv of his conduct or to conform his conduct
to the requirements of law was substantially im-
paired;

(7) The age or mentality of the defendani at the time of
the crime;

(8) The defendani was provoked by the victim into
committing the murder:

(9) The defendant was below the age of eighteen at the
time of the crime.

The statutory instructions as to aggravating and mitigating
circumstances shall be given in charge and m writing to the jury
for its deliberation. The jury, if its verdict he a recommendation of
death, shall designate in writing, and signed by all members of the
jury, the aggravating circumstance or circumstances which it found
beyond a reasonable doubt. In nonjury cases the judge shall make
such designation. Unless at least one of the statutory aggravating
circumstances enumerated in this section is so found, the death
penalty shall not be imposed. Where a statutory aggravating
circumstance is found and a recommendation of death is made,
the court shall sentence the defendant to death. The trial judge,
prior to imposing the death penalty, shall find as an affirmative
fact that the death penalty was warranted under the evidence of
the case and was not a result of prejudice, passion, or any other
arbitrary factor. Where a sentence of death is not recommended
by the jury, the court shall sentence the defendant to life impris-
onment. In the event that all members of the jury after a reason-
able deliberation cannot agree on a recommendation as to
whether or not the death sentence should be imposed on a
defendani found guilty of murder, the trial judge shall dismiss
such jury and shall sentence the defendant to life imprisonment.
The jury shall not recommend the death penalty if the vote for
such penalty is not unanimous.

(D) Notwithstanding the pro\isions of § 14-7-1020, in cases
involving capital punishment am person called as ajuror shall be
examined by the attorney for the defense.

(E) In every criminal action in which a defendant is charged with
a crime which may be punishable by death, a person may not be
disqualified, excused or excluded from service as a juror therein
by reason of his beliefs or attitudes against capital punishment
unless such beliefs or attitudes would render him unable to return
a verdict of guilty according to law.

16



§ 16-3-25

O ffenses Against Person

ATTORNEY GENERAL’'S OPINIONS

South Carolina’'s mandatory death recent Supreme Court decisions. 1975-
penalty for murder in specified circum- 76 Op Attv Gen. No 438R. p 22-4.
stances is unconstitutional in light of

S N gy, e b S

(A) Whenever the death penalty is imposed, and upon the
judgment becoming final in the trial court, the sentence shall be
reviewed on the record by the Supreme Court of South Carolina.
The clerk of the trial court, within ten days after receiving the
transcript, shall transmit the entire record and transcript to the
Supreme Court of South Carolina together with a notice prepared
by the clerk and a report prepared by the trial judge. The notice
shall set forth the title and docket number of the case, the name of
the defendant and the name and address of his attorney, a
narrative statement of the judgment, the offense, and the punish-
ment prescribed. The report shall be in the form of a standard
questionnaire prepared and supplied by the Supreme Court of
South Carolina.

(B) The Supreme Court of South Carolina shall consider the
punishment as well as any errors by way of appeal.

(C) With regard to the sentence, the court shall determine:

(1) Whether the sentence of death was imposed under the
influence of passion, prejudice, or any other arbitrary
factor, and

(2) Whether the evidence supports the jury’s or judge’s
finding of a statutory aggravating circumstance as enu-
merated in § 16-3-20, and

(3) Whether the sentence of death is excessive or dispropor-
tionate to the penally imposed in similar cases, consider-
ing both the crime and the defendant.

(D) Both the defendant and the State shall have the right to
submit briefs within the time provided by the court and to present
ora! arguments to the court.

(E)The court shall include in its decision a reference to those
similar cases which a look into consideration. In addition to its
authority regarding correction of errors, the court, with regard to
review of death sente nces, shall be authorized to:

(1) Affirm the sentence of death; or

(2) Set the sentence aside and remand the case for resen-
tencing bv the trial judge based on the record and
argument of counsel. | he records of those similar cases

referred to b\ the Supreme Court of South Carolina in
25



§ 16-3-25 Crimes and O ffenses

iis decision, and the extracts prepared as hereinafter
provided for, shall be provided to the resentencing
judge for his consideration. If the court finds error
prejudicial to the defendant in the sentencing proceed-
ing conducted by the trial judge before the trial jury as
outlined under Item (B) of § 16-3-20, the court may set
the sentence aside and remand the case for a resentenc-
ing proceeding to be conducted by the same or a
different trial judge and by a new jury impareled for
such purpose. In the resentencing proceeding, the new
jury, if the defendani does not waive the right of a trial
jury for the resentencing proceeding, shall hear evidence
in extenuation, mitigation or aggravation of the punish-
ment in addition to am evidence admitted in the defen-
dant’s first trial relating to guilt for the particular crime
for which the defendant has been found guilty.

(F)  The sentence review shall be in addition to direct appeal, if
taken, and the review and appeal shall be consolidated for consid-
eratio '. The court shall render its decision on all legal errors, the
factual substantiation of the verdict, and the validity of the sen-

tence.
HISTORY: 1962 Code § 16-52.1; 1977 Act No. 177 § 2.

Research and Practice References—

21 Ainjnr 2d, Criminal Law 8§ 552-557. 559-563. 595-598.

2-415 CJ.S. Criminal Law 8§88 1978. 198-1.

41 CJS, Homicide 88412 et seq.

Annual Survey of South Carolina Law: Criminal Law and Procedure: The
Death Penalty. 29 SC L Rev 86.

Annual Survey of South Carolina Law: Criminal Law; South Carolina Death
Penally Law. 32 SC L Rev 81. August. 1980.

Annual Survey of South Carolina Law: Criminal Law: The Death Penally. 33
SC L Rev 53, August 1981.

1981 Survey: Capital punishment; Fifth Amendment privilege in bifurcated
capital trials. 34 SC 1. Rev 112. August 1982.

Hubbard, A “Meaningful”™ Basis for the Death Penally: The Practice. Constitu-
tionality, and Justice of Capital Punishment in South Carolina. 34 SC 1. Rev 391

December 1982.

ALR and L Ed Annotations—
Cnanimitv as lo punishment in criminal case where jurv can recommend lesser

penaltv. | ALR3d 1461.

CASE NOTES

Supreme Court would uphold itnpo- based on evidence, sentencing judge
sition of death penalty where it was imposed sentences of death after find-
satisfied that sentences were not inllu- ing hevond reasonable doubt lhat mur-
onced by passion, prejudice or anv der was committed while in commis-
oilier arbitrary factor but were prod- sion of rape, while ii. commission of
nets of sound and careful deliberation kidnapping and while in commission ut
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O ffenses Against Person

Slate v Copeland (1982) 278 SC 572,
3(’l) SE2d 63, ceri den (I1:S) 76 | Ed
2d 367. 103 S Ct 1802, reli den (L'S)
77 L Ed 2d 1357. 103 S Ct 3099 and
cert den (L'S) 77 L Ed 2d 1399, 103 S

Ct 3553, reli den (L'S) 77 L Ed 2d
1457, 104 S Ct 39.

In interpreting 8§ 16-3-25(0(3) the
search for “similar cases” can onl\

begin with an actual conviction and a
sentence of death rendered by a trier
of fact, in accordance with § 16-3-20.
and it is not necessary to compare a
given death sentence with a "universe"”
of cases which includes sentences of
life imprisonment, acquittals, reversals
and even mere indictments and arrests:
therefore, it is of no consequence that
the South Carolina "universe” consists
of only a handful of cases for purposes

of proportionality review State v
Copeland (1982) 278 SC 572, 300
SEid 63, cert den (US) 76 L Ed 2d

367, 103 S Ct 1802, reh den (US) 77 L
Ed 2d 1357, 103 S Cl 3099 and cert
den (US) 77 L Ed 2d 1399, 103 S Ct
3553, reh den (US) 77 1. Ed 2d 1457,
104 S Ct 39.

In a prosecution for capital murder,
the sentence of death was neither ex-
cessive nor disproportionate to the
penalty imposed in simila. cases, under
i 16-3-25(C)(3), where defendant was <
twenty-three year old man whose par-
ticipation in his trial indicated intelli-
gence beyond question, where the evi-
dence indicated that he broke into the
residence of his victim In force, lay in
wait for his victim’ arrival, took him
Irom his home, strangled him to death,
and hid his both under brush, all for
the purpose of attempting to extort

§16 3—2

)

nt ot attorneys
er Sen ICes.

Punishment for murder

oligitor’s Intgntian o seek oint-
% ?or Indigent; investig tlve ex;PeP tor

§ 16-3-26

money from the victim's parents, and
where the jury found no mitigating
circumstances to offset the aggravating
circumstances. -State v Adams (19S3)
279 SC 228. 306 SE20 208, cert den
(US) 78 L Ed 2d 730. 104 S Ct 558.

Where defendant broke into an el-
derly woman's home, stole money and
jewelry, assaulted her sexually, and
strangled her. the death penalty was
fully justified, and was proportional to
that imposed in similar cases, under
§ 16-3-25(0(3). State v Spann (1983)
279 SC 399, 308 SE2d 518. cert den
and app dismd (11S) 80 L Ed 2d 533.
104 S Ct 2146.

In a murder prosecuiion, the totality
of the record abundantly supported the
trial judge's finding that the death pen-
alty was warranted and that its imposi-
tion was not the result of passion,
prejudice, or any other arbitrary factor,
within the meaning of § 16-3-25(0.
State v Yates (1982) 280 SC. 29. 310
SF.2d 805.

Information concerning prior crimi-
nal convictions is admissible as addi-
tional evidence during the sentencing
or resentencing phase of a capital trial
under § 16-3-25(E); accordingly,
where a defendant charged with mur-
der took the witness stand during the
guilt phase of his trial and, on direct
examination, revealed his own prior
criminal record, he would not be heard
to complain when that information,
exactly as he had volunteered it. was
placed before the jury during the sen-
tencing trial. State v Plath (1984, SC)
313 SE2d 619. cert den (US) 82 L Ed
2d 862, 104 S Ct 3560.

OtIQﬁ {0 d ense attor-
ena

A) Whenever the Solicitor seeks the death penalty, he shall
notify defense attorney of his intention to seek such penalty at
least 30 days prior to the trial of the case. At the request of the
defense attorney, the defense attorney shall be excused from all
other trial duties ten days prior to the term of court in which the

trial is to he held.
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Crimes snd O ffenses

8§ 16-3-26
(H) Whenever any person is charged with murder and the death
penalty is sought, the court, upon determining that such person is
unable financially to retain adequate legal counsel, shall appoint
two attorneys to dr.. nd such person in the trial of the action. One
of the attorneys so appointed shall have at least five years’ experi-
ence as a licensed attorney and at least three years’ experience in
the actual trial of felony case*. and only one of the attorneys so
appointed shall be the Public Defender or a member of his siafiT.

The State shall pay from funds appropriated for the defense of
indigents such fee and costs, not to exceed fifteen hundred
dollars, as the court shall deem appropriate.

© Upon a finding in ex parte proceedings that investigative,
expert or other services are reasonably necessary for the represen-
tation of the defendant whether in connection with issues relating
to guilt or sentence, the court shall authorize the defendant’s
attorneys to obtain such services on behalf of the defendant and
shall order the payment, from state funds appropriated for the
defense of indigents, of fees and expenses not to exceed two
thousand dollars as the court shall deem appropriate. Upon a
finding that timely procurement of such services cannot await
prior authorization, the court may authorize the provision of and
payment for such services NUNC Pr0 TUHC.

HISTORY: 1962 Code § 16-52.2; 1977 Act No. 177 § 3; 1978 Act No. 555 «§2

Research and Practice References—

21 An? Jur 2d. Criminal Law 88 31 r. 324, 552-557. 595-598.

24B CfS. Criminal Law §§ 1978. 1984.

41CJS. Homicide §8 433-436.

7 Am Jur Trials, Homicide 88 62-77.

Annual Survey of South Carolina Law: Criminal
Death Penalty. 29 SC L Rev 86

Annual Survey of South Canlina Law: The Death Penalty. 31 SC L Rev 49.

Hubbard. A "Meaningful” Basis fee the Dealh Penally: The Practice, Constitu-
tionality. and Justice of Capital Punishment in South Carolina. 34 SC L Rev 391.
December 1982.

1982 Survev: Capilal punishment: -alidity of statutory limits on recovery of fees
bv expert witnesses and court-appc :nted atlornevs. 35 SC L Rev 58. .Autumn

1983.

Law and Procedure: The

ALR and L Ed Annotations—
I'nanimitv as to punishment in criminal case where jurv can recommend lesset

penally. 1ALR'd 1461.

CASE NOTES

A defendant indicted for murder emeas
not entitled to a copy of the indictment
at least three days prior to her trial as
provided in 8 17-19-80 for cap.-.a!
cases where the prosecution had not
given the defense 30 davs notice of its

30

intention to seek the death penaltv as
required hv 8 16-3-26. thus foregoing
the right to seek that penaltv under
8 16-3-20 and rendering 8 17-19—80
inapplicable. State v Racklev (1980)
275 SC. 402. 272 SK2d 33.



O ffenses Against Person

The refusal of the trial court, based
upon the conclusion of the Court Ad-
ministrator that the defendant was not
indigent, to enforce its order directing
the judicial department to advance
funds to defense counsel to procure
expert witnesses did not result in prej-
udice to the defendant where, after the
request for defense expenses had been
denied, the defendant’s attorney never-
theless replied that he was "ready, will-
ing. and able to go forward represent-
ing him at trial."" State v Owens (1981)
277 SC 189. 284 SK2d 584.

The punishment for a crime is not
and never has been considered a part
of the pleading charging a crime.
Thus, in a prosecution for murder in
which the aggravating circumstance of
rape resulted in the imposition of the
death penalty, the indictment for mur-

§ 16-3-28

der was not defective or failure to
specify the aggravating circumstance.
State v Butler (1982) 277 SC 452. 290
SE2d 1. cert den 459 I'S 932. 74 |. Ed
2d 191. 103 S Ct 242.

Spending limit mandated bv SC
Code § 16-3-26(0 is construed to ap-
ply equally to noncapital cases, thus,
§ 16-3-26(0 is not unconstitutional as
denial of equal protection. State v
Goolsbv (1982) 278 SC 52. 292 SE2d
180.

I he trial court in a murder prosecu-
tion properly denied defendant’s mo-
tion. pursuant to § 16-3-26(0, for
funds to pay a jury selection expert,
wheie the expert stated that he would
provide his expertise regardless of
whether or not the court ordered the
pavtneni of his fee. State v Yates
(1982) 280 SC 29. 310 SE2d 805.

At IORN'tY GINERAL'S OPINION'S

As Act No. 177 of 1977 is in conflict
with the earlier Code provision estab-
lishing a maximum compensation for
appointed counsel, Act No. 177 con-
trols the amount and method of com-
pensation and costs to be paid. 1976-
77 Op Attv Gen. No 77-217. p 168.

The cost of transcripts (1) are not

§ 16327.

payable under Section 16-3-26(0; (2)
cannot be paid under subsection 16-3-
26(b); (3) may be paid out of the Capi-
tal Defense Fund (Section 17-3-80)
pursuant to Rule 7(3) of the Rules of
the Supreme Court. 1981 Op Att'v
Gen. No 81-11, p 16.

Punishment for murder: pregnant females.

In no case and under no circumstances shall a female who is
pregnant with child be executed so long as she is in that condition

or anytime following thereafter for a period of at

months.

HISTORY: 1977 Act No. 177 § 4.

Research and Practice References—

least nine

21 Am Jur 2d, Criminal Law 8§ 552-557. 595-598.

2411 CJS. Criminal Law 8§ 1978. 1984.

41 CJS, Homicide §§8§433—136.
Annual
Heath Penally. 29 SC 1. Rev 86.

§ 16—3—28.
make last argument.

Survev of South Carolina Law; Criminal

Punishment for murder:

Law and Procedure: The

right of defendant to

Notwithstanding any other provision of law. in any criminal trial
where the maximum penalty is death or in a separate sentencing
proceeding following such trial, the defendant or his counsel shall
have the right to make the lasi argument.

HISTORY: 1977 Act No. 177 § 5.
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State Prison System §24-3-510
HISTORY: 1962 Code 8§55-349.1; 1960 (51) 1933; 1961 (52) 471; 1962 (52)
1961; 1963 (53) 506; 1967 (55) 280.

Research and Practice References—
60 Am |m 2d. Penal and Correctional Institutions § 40.

18 C|s! convicts § 26.

ATTORNEY GENERAL’S OPINIONS

Prison labor may engage in business factured or produced bv the Prison
ol repairing furniture since such activ- Industries System lo brokers outside
itv does not constitute production of the Slate ol South Carolina. 1962-63
goods lor sale on open market. Attv Ops. All'y Gen., No 1579, p 152.

Gen. Ops.. Jan. 16. 1963. Resale by public institution prohib-

A sale ol prison-produced goods ited.— A public institution may not sell
cannot lawfully be made to one under on the open market, or sell to others
contract to provide goods or services who will sell on the open market,
to a State agency. 1967-68 Ops Att'v.  goods which have been purchased
Gen.. No 2565. p 2(53. from the prison industries. 1964-65

Com id-made goods mav be sold in Ops. Att'v Gen.. No 1830, p 85.
another state for export and sale Ibe governing federal statutes relat-
abroad as m liing in this section |[Coile  ing lo interstate shipment of convict-
1962 §55-349.1] prohibits such salt- made goods 118 I'SCA 1761. et sei| |
All'y Gen. Ops.. Mar. 18, 1963. should be complied with, as well as the

Products may be sold to brokers laws ol each state to which shipment is
outside State.— The Department of contemplated. 1962-63 Ops. Att'v
Corrections mav sell anv article manu- Gen.. No 1579. p 152.

§24-3-420. Violations.

Any person who wilfully violates any of the provisions of this
article other than 824-3—10 shall be guilty of a misdemeanor
and, upon conviction, shall be confined in jail not less than ten
days nor more than one year, or fined not less than ten dollars nor
more than five hundred dollars, or both, in the discretion of the

court.
HISTORY: 1962 Code § 55-349.2; 1960 (51) 1933.

Article 5

(..API t'At. Pt MS1IME.Y1

*>M..
-M-3..510. Death sentence.md notice thereof.
-4-3-.520. transportation ol convict sentenced lo death.
-4-3-.530. Capital punishment shall he bv eleciiucuiion.
24-3-.540. Death tlumber; expenses incurred in transporting iriiiiin.il lo pl.ue ol
execution
24-3- m550. Witnesses at exenuion
24-3. .560. (.crlilicjlton ol execution.
24-3- m:>70. Disposition ol both
521



Corrections. Probations, etc.

§24-3-510

§24-—3-510. Dealh sentence and notice thereof.

Upon the conviction of any person in this State of a crime the
punishment of which is dealh. the presiding judge shall sentence
such convicted person to death according to the provisions of
§24-3-530 and make such sentence in writing. Such sentence
shall be filed with the papers in the case against such convicted
person and a certified copy thereof shall be transmitted bv the
clerk of the court of general sessions in which such sentence is
pronounced to the Commissioner of the Department of Correc-
tions not less than ten days prior to the time fixed in the sentence
of the court for the execution of il.

HISTORY: 1962 Code §55-371; 1952 Code §55-371; 1942 Code § 1988;
Code § 1988; Cr. C. *22 § 972; 1912 (27) 702; 1960 (51) 1917.

1932

Cross references—
As lo cruel or unusual or corporal punishment, see SC Const. An 1, § 15.

CASE NOTES

Constitutionality of death penally.—
In Furman v Georgia, 4U8 L'S 238. 92
S Cl 2726, 33 L Ed 2d 346 (1972), the
imposition and earning out of the
death penaltv. under statutes making
the penaltv discretionary with judge or

§ 24—3-520. Transportation

jury, was found to constitute cruel and
unusual punishment in violation of the
Eighth and Fourteenth Amendments,

r. te c.. n<o
.n? 1‘d "of-0" 248 SC
3°b" Isl St2d /:)2 '19bb)’

of convict sentenced to death.

The sherill of 'he county in which such convicted person is so

sentenced, to
iS necessary,
Penitential"
the Depart
than two
execution
the Govei
appeal or t
competent jt

HISTORY: ‘S62
Code § 1988; L

tion.

Cross references—
As to cruel or unusual ¢

§ 24—3-530.

§ 55-372; 1952 Code §55-372;
22 §972: 1912 (27) 702; 1960 (51) 1917,

with one deputy or more, if in his judgment it
convey such convicted person to the State
-olumbia to deliver him to the Commissioner of
)f Corrections not more than twenty days nor less
«rior to the time fixed in the judgment for the
.condemned person, unless otherwise directed by
unless a stay of execution has been caused by
nting of a new trial or other order of a court of

1942 Code § 1988; 1932

corporal punishment, see SC Const, Art 1, § 15.

Capital punishment shall be by electrocution.

All persons convicted 'f capital crime and having imposed upon

them the senience of death shall sulfer such penalty by electrocu-
tion within the walls of the State Penitentiary at Columbia under
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State Prison System

§24-3-560

(he direction of the Commissioner of the Department of Correc-

tions instead of by hanging.
HISTORY: 1962 Code §55-373;

1952 Code §55-373;

1942 Code § 1986; 1932

Code § 1986; Cr. C. '22 §970; 1912 (27) 702; 1960 (51) 1917.

Cross references—

\s io ihe punishment for murder, see § 16-3-20.
\s io cruel or unusual or corporal punishment, see SC Const, Art 1. § 15.

Research and Practice References—

21 AmJur 2d. Criminal Law 88 581, 598. 613.

241) CJ.S. Criminal Law §8 2001, 2002.

CASE NOTES

\riicle is not ex post facto.—The
funge of the method of punishment,
;lace of execution and number of wit-
r.rsses m this article is not disadvanta-
Cemiiis to one convicted of murder for
in art performed prior to the enact-
"cnl of the law. Therefore, insofar as
lapplies to him. it is not objectionable
*' an ex post facto law. State v Malloy,
¢« SC 441. 78 SE 995 (1913). affirmed

$24-3-540.

in 237 L’'S 180. 35 S Cl 507. 59 L Ed
905 (1915); State v Vaughn. 95 SC
455. 79 SE 312 (1913). affirmed in 238
CS 612, 35 S Cl 940. 59 L Ed 1489
(1915).

Sentence that defendant be executed
“at the usual place” fixed by statute, is
not a sentence "to be publicly exe-
cuted.” State \ Anderson. 85 SC 229.
67 SE 237 (1910).

Death chamber; expenses incurred in transport-

ing criminal to place of execution.

Ihe Board of Corrections shall provide a death chamber and all
mxessary appliances for inflicting such penalty by electrocution
md pay the costs thereof out of any funds in its hands. The
*Apense of transporting any such criminal to the State Penitentiary
“tall be borne by the county in which the offense was committed.

HISTORY: 1962 Code §55-374; 1952 Code §55-374; 1942 Code § 1987; 1932
Code § 1987; Cr. C. '22 §971; 1912 (27) 702; 1960 (51) 1917.

224-3-550. Witnesses at execution.

such execution there shall be present the executioner and
mE* assistants, the institutional physician, the electrician and a
m(roup of not more than four respectable citizens of the State
“signaled by the executioner. The counsel of the convici and a
minister of the gospel mav be present.

HISTORY: 1962 Code §55-375; 1952 Code § 55-375; 1942 Code § 1989;
Code § 1989; Cr. C. '22 § 973; 1912 (27) 702; 1967 (55) 281.

1932

N-4-3-560. Certification of execution.

lhe executioner and the attending physician shall certify the

‘il 1of such execution to the clerk of the court of general sessions
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8§24-3-560 Corrections. Probations, etc.

wh|c such en Cﬁ] ronounced. Such certificate sPm 4
ed by the clerk with the paéjers in the case.

HISTORY: 1962 Code §55-376: 1952 Code §55-376: 1942 Code < lgtv.
Code § 1990; Cr. C. '22 §974; 1912 (27) 702.

§ 243 570 Dlsposmon of body.

relgtq\?esb% no cIe%Jm| ersgéle BXGCLi %veshfa & d%g\?r?dshf; f?

I such
e T -
e ormer

carried 0 such person’s ome.. JT in t he S
expenses for uc% i%%porta lr(])n shall be pémll by the Pemtenc -
authorl ‘fﬁ 0 sh? raw. thelr warrant upon’ the . count-. Ir .-
?urero (ﬁ)unt H} ic sucha onvict came and such enure
eg(epaesHSrggs Pay such expenses and charge 10 the 1tem o+ co..r

HISTORY: 19G2 Code §55-377: 1952 Code §55-377; 1942 Code s 199J J9,*
Code § 1991; Cr. C ."22 §975; 1912 (27) 702.

Article 7
Suppression ok Disorders, Riots and the Like

Skc.

24-3- 710. Comiuti in Penitentiala.

24-3-720. Commissioner authorized to require aid lo suppress disorder?
24-3-730. Penaltv for refusing to aid Commissioner.

24-3-740. Compensation for aiding Commissioner.

24-3-750. No liability for injury sustained bv persons aiding during i_:pp.-e>n<.

ol disorder.
24-3-760. Powers of keeper in regard to disorders in absence of Oornmssi-jncr

.§ 24—3—10. Conduct in Penitentiary.

The Board may investigate any misconduct occurring :n thi
State Penitentiary, provide suitable punishment therefor and exe-
cute it and take all such precautionary measures as in its udgmer.t
will make for the safe conduct and welfare of the insntuiion. The
Board may suppress any disorders, riots or insurrections that ma—
take place in the Penitentiary and prescribe any and all such rule’
and regulations as in its judgment are reasonable neve”™arv to
avoid anv such occurrence.

HISTORY: 1962 Code §55-351; 1952 Code §55-351; 1942 Code ; 1962; 1939
(41) 107.

Research and Practice References—
00 Am Jur 2d. Penal and Correctional Institutions 88 41-45.

18 CJS. (".omitts §9.
72 CJS. Prisons § IS,



CAPITAL PUNISHMENT 23A-27-46

23A-27-44. Conduct of hearing. The hearing shah be conducted pursu-
ant to the provisions of § 23A-46-3.

Source: SL 1985, ch 192, § 21.

23A-27-45. Commitment — Finding — Provisional sentence. If, after
hearing, the court finds by a preponderance of the evidence that the defendant
is presently suffering from a mental disease or defect and that he should, in
lieu of being sentenced to imprisonment, be committed to a suitable facility
for care or treatment, the court shall commit the defendant to the custody of
the human services center. The human services center si hospitalize the
defendant for care or treatment. Such a commitment constitutes a provisional
sentence of imprisonmer to the maximum term authorized by law for the

offense for which the Andant was found guilty.

Source: SL 1985, ch 192, S 22.

23A-27-46. Recovery of defendant — Notice — Final sentencing.
When the administrator of the human services center determines that the
defendant has recovered from his mental disease or defect to such an extent
that he is no longer in ne°d of custody for care or treatment in such a facility,
he shall promptly file a certificate to that effect with the clerk of the court
that ordered the commitment. The clerk shall send a copy ofthe certificate to
defendant’s counsel and to the prosecuting attorney. If, at the time of the
filing of the certificate, the provisional sentence imposed pursuant to
8 23A-27-45 has not expired, the court shall proceed finally to sentencing and
may modify the provisional sentence.

Source: SL 1985, ch 192, § 23.

CHAPTER 23A-27A

CAPITAL PUNISHMENT

Section
23A-27A-1. Mitigating und aggravating circumstances considered by judge or jury.

23A-27A-2. Presentence hearing required.

23A-27A-3. Jury to determine existence of mitigating or aggravating circumstances — In-
structions lo jury.

23A-27A-4. Aggravating circumstance und recommendation of death penalty required for
Ciass A felony death sentencing — Life imprisonment — Bench trial or guilty
plea.

23A-27A-5. Written designation of aggravating circumstances required.

23A-27A-6. Designation by judge in nonjury cases — At least one aggravating circumstance
required for death penalty imposition.

23A-27A-7. Sentencing — Copy to warden of state penitentiary.

23A-27A-8. Accumulation of prior capital felony records by Supreme Court — Staff and

methods.
23A-27A-9. Review by Supreme Court required when dealh penalty imposed — Procedure.
23A-27A-10. Sentence review consolidated with direct appeal — Decision.

23A-27A-11. Procedure on appeal from capital punishment case — Briefs — Oral argument.
23A-27A-12. Factors reviewed by Supreme Court regarding sentence.



23A-27A-1

Section
23A-27A-13.

23A-27A-14.
23A-27A-15.
23A-27A-16.

23A-27A-17.
23A-27A-18.
23A-27A-19.
23A-27A-20.
23A-27A-21.
23A-27A-22.

23A-27A-23.
25A-27A-24.
23A-27A-25.

23A-27A-26.
23A-27A-27.
23A-27A-28.
23A-27A-29.
23A-27A-30.
23A-27A-31.
23A-27A-32.
23A-27A-33.
23A-27A-34.
23A-27A-35.
23A-27A-36.
23A-27A-37.
23A-27A-38.
23A-27A-39.
23A-27A-40.

23A-27A-41.

CRIMINAL PROCEDURE

Reference to similar cases to be included indecision — Death sentence affirmed or
set aside — Similar-case records provided to resentencing judge.
Life imprisonment when death penalty held unconstitt nal.
Warrant of execution on judgment of death — Time of execution.
f ‘-ery ofdefendant with warrant to state penitentiary — Solitary confinement
Persons allowed access.
l. J execution — Prior announcement prohibited.
Judges statement of conviction transmitted to Governor.
Investigation by Governor.
Reprieve or suspension of sentence by Governor during investigation.
Power to reprieve or suspend sentence limited to Governor — Exception.
Mental illness of defendant — Notice to Governor — Appointment of commission
to make examination.
Examination by commission — Oath — Notice of time — "iounsel — Witnesses —
Report to Governor.
Defendant incompetent to proceed — Suspension of senti ace, confinement in
human services center — Periodic review.
Defendant no longer incompetent — Report — Inquiry and certification by chief
justice — Return to penitentiary.
Governor’s warrant for execution when defendant competent to proceed.
Pregnancy of defendant — Examination by physicians — Report to warden.
Suspension of sentence if defendani pregnant — Report transmitted to Governor.
Defendant no longer pregnant — Governor’s execution warrant issued.
Sentence not suspended if defendant not pregnant — Report to Governor.
Failure to execute death sentence — Order and warrant issued by Supreme Court.
Place and manner of execution — Qualifications to perform — Exemptions.
Place for persons and equipment provided at penitentiary.
Persons attending execution — Arrangement by warden.
Clergy and relatives or friends to attend at defendant's request.
Persons not permitted to attend.
Secrecy of execution time — Disclosure as misdemeanor.
Post-mortem required after execution — Report.
Interment of body unless claimed by relative.
Certificate and return of warden after execution — Filing of return with post-

mortem report.
Disability of warden — Execution oy deputy or other designated prison officer

23A-27A-1. Mitigating and aggravating circumstances considered
by judge or jury. Pursuant to 88 23A-27A-2 to 23A-27A-6, inclusive, in aL
cases for which the death penalty may be authorized, the judge shall consider.
or he shall include in his instructions to the jury for it to consider, any miti-
gating circumstances and any of the following aggravating circumstance;
which may be supported by the evidence:

(1) The offense was committed by a person with a prior record of convic-
tion for a Class A or Class B felony, or the offense of murder was
committed by a person who has a substantial history of serious as-
saultive criminal convictions;

(2) The defendant by his act knowingly created a great risk of death
more than one person in a public place by means of a weapon or
device which would normally be hazardous to the lives of more than
one person;

(3) The defendant committed the offense for himself or another, for tLa
purpose of receiving money or any other thing of monetary valuos

(4) The defendant committed the ofTense on a judicial officer, former jucn-
cial officer, prosecutor or former prosecutor while such prosecutcr.
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former prosecutor, judicial officer or former judicial officer was en-
gaged in the performance of his official duties or where a major part
of the motivation for the offense came from the official actions of such
judicial officer, former judicial officer, prosecutor or former prosecu-

tor;

(5) The defendant caused or directed another to commit murder or com-
mitted murder as an agent or employee of another person;

(6) The offense was outrageously or wantonly vile, horrible or inhuman
in that it involved torture, depravity of mind, or an aggravated bat-

tery to the victim;

(7) The ofTense was committed against a law enforcement officer, em-
ployee of a corrections institution or fireman while engaged in the
performance of his official duties;

(8) The offense was committed by a person in, or who has escaped from,
the lawful custody of a law enforcement officer or place of lawful

confinement; and

(9) The offense was committed for the purpose of avoiding, interfering
with, or preventing a lawful arrest or custody in a place of lawful

confinement, of himself or another.

Source: SL 1979, ch ICO, S 7; 1981, ch 186,

§ 3.

Cross-References.
Penalties for classified felonies, S 22-6-1.

23A-27A-2.

Law Reviews.

Death Among the Shifting Standards: Capi-
tal Punishment After Furman. 26 SD LRev
243 11981 >

Inequities and Abuses of Death Qualifica-
tion: Causes and Cures, 32 SD LRev 281

(1987).

Presentence hearing required. In all cases in which the

death penalty may be imposed and which are tried by ajury, upon a return of
a verdict of guilty by the jury, the court shall resume the trial and conduct a
presentence hearing before the jury. Such hearing shall be conducted to hear
additional evidence in mitigation and aggravation of punishment.

Source: SL 1979, ch 160, § 5.
Elimination of Death Penalty Issue.
Where prior to murder trial, the State indi-
cated that it was not asking for the death pen-
alty, the trial court did not err (1) by instruct-
ing the prospective jurors that the death pen-
alty was not involved, and (2) by refusing
thereafter to further inform them that defen-
dant could receive a life sentence without pa-
role if convicted of firsi-degree murder. Since
the issue of punishment by death was elimi-

nated prior to trial by the prosecutor and the
court, which left as the only punishment life
imprisonment if convicted of first-degree mur-
der, there was no penalty issue for the jury to
decide, and no prejudice to defendani when the
court told the jury that it was not a death case,
Slate v. Clothier 11986) 381 NW 2d 253.

Luw Reviews.
Inequities and Abuses of Death Qualifica-
tion: Causes and Cures, 32 SD LRev 281

(19871.
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23A-27A-3. Jury to determine existence of mitigating c, aggravating
circumstances — Instructions to jury. Upon the conclusion of the evidence
and arguments of counsel, the judge shall give the jury appropriate instruc-
tions and the jury shall retire to determine whether any mitigating or aggra-
vating circumstances, as defined in § 23A-27A-1 exist. The instructions as
determined by the trial judge to be warranted by the evidence shall be given
in his charge and in writing to the jury for its deliberation.

Source: SL 1979, ch 160, § 5.

23A-27A-4. Aggravating circumstance and recommendation of
death penalty required for Class A felony death sentencing — Life
imprisonment — Bench trial or guilty plea. If, upon a trial by jury, a
person is convicted of a Class A felony, a sentence of death shall not be
imposed unless the jury verdict at the presentence hearing includes a finding
of at least one aggravating circumstance and a recommendation that such
sentence be imposed. If an aggravating circumstance is found and a recom-
mendation of death is made, the court shall sentence the defendant to death. If
a sentence of death is not recommended b> the jury, the court shall sentence
the defendant to life imprisonment. The provisions of this section shall not
affect a sentence when the case is tried without a jury or when a court accepts
a plea of guilty.

Source: SL 1979, ch 160, § 4. Law Reviews.
Inequities and Abuses of Death Qualifica-
Cross-References. tion: Causes and Cures, 32 SD LRev 281
Penalties for classified felonies, § 22-6-1. (1987),

23A-27A-5. Written designation of aggravating circumstances re-
quired. Thejury, ifits verdict is a recommendation of death, shall designate
in writing, signed by the foreman of the jury, the aggravating circumstance or
circumstances which it found .beyond a reasonable doubt. Upon the findings of
the jury, the judge shall fix a sentence of death.

Source: SL 1979, ch 160, § 5. tion: Causes and Cures, 32 SD LRev 281
(1987).
Law Reviews.
Inequities and Abuses of Death Qualiflca-

23A-27A-6. Designation by judge in nonjury cases — At least one
aggravating circumstance required for death penalty imposition. In
nonjury cases the judge shall, after conducting the presentence hearing as
provided in 8 23A-27A-2, designate, in writing, the aggravating circumstance
or circumstances, ifany, which he found beyond a reasonable doubt. Unless at
least one of the statutory aggravating circumstances enumerated in
8 23A-27A-1 is so found, the death penalty shall not be imposed.
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Source: SL 1979, ch 160, § 6.

23A-27A-7. Sentencing — Copy to warden of state penitentiary.
Upon a verdict or judgment of death made by ajury or ajudge. ;t shall be the
duty of the judge presiding at the trial tc sentence such conv.jted person to
death and to make such sentence in writing, which shall be filed with the
papers in the case against such convicted person. A certified copy thereof shall
be sent by the clerk of the court in which the sentence is pronounced to the
warden of the state penitentiary, not less than ten days prior to the time fixed
ir the sentence of the court for the execution of the sentence.

Source: SL 1979, ch 160, § 8.

23A-27A-8. Accumulation of prior capital felony records by Su-
preme Court — Staff and methods. The Supreme Court shall accumulate
the records of all capital felony cases that the court deems appropriate.

The court may employ an appropriate staff and such methods to compile the
data as are deemed by the chiefjustice to be appropriate and relevant to the
statutory questions concerning the validity of the sentence.

Source: SL 1979, ch 160, 8§ 13; .'982, ch
185.

23A-27A-9. Review by Supreme Court required when death penalty
imposed — Procedure. Ifthe death penalty is imposed, and if the judgment
becomes final in the trial court, the sentence shall be reviewed on the record
by the South Dakota Supreme Court. The clerk of the trial court, within ten
days after receiving the transcript, shall transmit the entire record and tran-
script to the Supreme Court together with a notice prepared by the clerk and a
report prepared by the trial judge. The notice shall set forth the title ,.nd
docket number of the case the name of the defendant and the name and
address of his at+,”»ey. trrative statement of the judgment, the ofiense,
and the punish ied. The Supreme Court shall consider the punish-
ment as well cs ny enumerated by way of appeal.

Source: SL 1939, ch 137, 88 1 to 3; SDC
Supp 1960, § 34.37A16; SDCL, §§8 23-49-31,
23-49-32; SL 1979, ch 160, § 9.

23A-27A-10. Sentence review consolidated with direct appeal — De-
cision. The sentence review shall be in addition to direct appeal, if taken, and
the review and appeal shall be consolidated for consideration. The court shall
render its decision on legal errors enumerated, the factual substantiation of
the verdict, and the validity of the sentence.
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Source: SL 1979. ch 160. S 14.

23A-27A-11. Procedure on appeal from capital punishment case —
Briefs — Oral argument. Except as provided in this chapter, the procedure
on appeal from a decision in which capital punishment has been imposed shall
be the same as is prescribed by law or Supreme Court rule in other criminal
cases. Both the defendant and the state shall have the right to submit briefs
within the time provided by the court, and to present oral argument to the

court.

Source: SL 1939, ch 137. § 4: SDC Supp
1960, 5 34.37A16: SDCL. § 23-49-33; SL 1979.

ch 160, 88 11, 15.

23A-27A-12. Factors reviewed by Supreme Court regarding sen-

tence. With regard to the sentence, the Supreme Court shall determine;

() Whether the sentence of death was imposed under the influence of
passion, prejudice, or any other arbitrary factor; and

(2) Whether the evidence supports the jury’ orjudge’ finding of a statu-

tory aggravating circumstance as enumerated in § 23A-27A-1; and

(3) Whether the sentence of death is excessive or disproportionate to the

penalty imposed in similar cases, considering both the crime and the

defendant.

Source: SL 1979. ch 160, § 10.

23A-27A-13. Reference to similar cases to be included in decision —
Death sentence affirmed or set aside — Similar-case records provided
to resentencing judge. The court shall include in its decision a reference to
those similar cases which it took into consideration. In addition to its author-
ity regarding correction of errors, the court, with regard to review of death
sentences, shall be authorized to:
(1) Affirm the sentence of death; or
(2) Set the sentence aside and remand the case for resentencing by the
trial judge based on the record and argument of counsel. The records
of those similar cases referred to by the Supreme Court in its deci-
sion, and the extracts prepared as hereinafter provided for, shall be
provided to the resentencing judge for his consideration.

Source: SL 1979. ch 160. § 12.

23A-27A-14. Life imprisonment when death penalty held unconsti-
tutional. In the event the death penalty for a Class A felony is held to be
unconstitutional by the South Dakota Supreme Court or the United States
Supreme Court, the court having jurisdiction over a person previously sen-
tenced to death for a Class A felony shall have such person brought before the
court, and the court shall sentence such person to life imprisonment.
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Sourca: SL 1979, ch 160, & 16. Cross-References.
Penalties for classified felonies, § 22-6-1.

23A-27A-15. Warrant of execution on judgment of death — Time of
execution. When judgment of death is rendered, the judge must forthwith
sign and deliver to the sheriff of the county a warrant duly attested by the
clerk under the seal of the court stating the conviction and sentence and
appointing the week within which sentence must be executed. The warrant
must be directed to the warden of the state penitentiary at Sioux Falls, com-
manding the warden to execute the sentence on some day within the week
appointed.

Source: SL 1939, ch 135, § 1; SDC Supp
1960, § 34.37A01; SDCL, § 23-49-1; SL 1979,
ch 160, § 17.

23A-27A-16. Delivery of defendant with warrant to state peniten-
tiary —Solitary confinement — Persons allowed access. Within ten days
after the issuing of a warrant under ii 23A-27A-15 the sheriff must deliver
the defendant together with the warrant to the warden or his deputies at the
state penitentiary. From the Lime of delivery to the warden until the infliction
of the punishment of death upon him, unless he is lawfully discharged from
such imprisonment, the defendant shall be kept in solitary confinement at the
penitentiary and no person shall be allowed acces to him without an order of
the trial court except the officers of the prison, his counsel, his physician, a
priest or minister if he shall desire one, and the members of his family.

Source: SL 1939, ch 135, 8 1; SDC Supp
1960, § 34.37A01; SDCL. § 23-49-2; SL 1979,
ch 160, § 18.

23A-27A-17. Time of execution — Prior announcement prohibited.
The week so appointed must begin not less than six months nor more than
eight months after the date of judgment. The time of execution within such
week shall be left to the discretion of the warden to whom the warrant is
directed, who shall cause the execution to be performed between the hours of
12:01 a.m. and 6:00 a.m. on some day of such week, but no previous announce-
ment of the day or hour of the execution shall be made except to the persons as
may be invited or permitted to be present as provided in 88 23A-27A-34 and

23A-27A-35.

Source: SL 1939, ch 135, 8 2; SDC Supp
ISSO, § 34.37A02; SDCL, 8 23-49-3. SL 1979.
ch 160, 8 19.
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23A-27A-18. Judge’s Statement of conviction transmitted to Gover-

NOI. The judge of any court imposing sentence of death shall immediately
thereafter transmit by registered or certified mail to the Governor a certified
copy of such judgment together with a briefstatement of the facts and circum-
stances of the case over his signature.

Source: SL 1939, ch 135, § 3; SDC Supp
1960, § 34.37A03; SDCL. § 23-49-4; SL 1.979.
ch 160. § 20.

23A-27A-19. Investigation by Governor. The Governor may t1 u-eupon
make such investigation of the case as he may deem proper and may require
the assistance of the attorney general.

Source: SL 1939, ch 135, ii 4; SDC Supp
1960, g 34.27A04; SDCL. § 23-49-5; SL 1979.
ch 160, § 21.

23A-27A-20. Reprieve or suspension of sentence by Governor dur-
ing investigation. The Uovornor shall have power to reprieve or suspend the
execution of the sentence for such reasonable time as he may see fit for the
purpose of completing his investigation or other like proper purpose but the
period of reprieve or suspension shall not in any event, exceed ninety days
except as provided in 8 23A-27A-24 or § 23A-27A-28.

Source: SL 1939, ch 135, g 4; SDC Supp
1960, § 34.37A04; SDCL. g 23-49-7; SL 1979,
ch 160, § 22.

23A-27A-21. Power to reprieve or suspend sentence limited to Gov-
ernor — Exception. No judge, officer, commission or board, other than the
Governor, can reprieve or suspend the execution ofajudgment of death except
where the warden or deputy warden of the penitentiary is authorized so to do
in a case and in the manner prescribed in this chapter. This section does not
apply to a stay of proceedings upon appeal or to the issuance of a writ of
habeas corpus, certiorari or other original remedial writ of the Supreme

Court.

Source: SL 1939, ch 135, g 5; SDC Supp
1960, g 34.37A05; SDCL. S 23-49-8; SL 1979.
ch 160. g 23.

23A-27A-22. Mental illness of defendant — Notice to Governor —
Appointment of commission to make examination. If a defendant con-
fined under sentence of death appears to be mentally incompetent to proceed
the warden having him in custody shall forthwith notify the Governor, who
shall appoint a commission of not less than three nor more than five disinter-
ested duly licensed physicians, one of whom shall be the superintendent of the
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human services center or his assistant, to examine the defendant and report to
the Governor as to his mental condition at liie time of the examination.

Source: SL 1939, ch 135, § 6; SDC Supp
1960. § 34.37A06; SDCL, § 23-49-9; SL 1979.
ch 160, 24.

23A-27A-23. Examination by commission — Oath — Notice of time
— Counsel — Witnesses — Report to Governor. The commission ap-
pointed pursuant to ii 23A-27A-22 must summarily proceed to make the ex-
amination. Before commencing they must take the oath required of referees
as prescribed by the Supreme Court rule for trial courts of record. They shall
give at least seven days’ notice of the time of such examination to the attorney
general and to the state’ attorney who tried or participated in the trial of ihe
defendant and to counsel for the defendant. Either the attorney general or one
of his assistants or the state’s attorney or a deputy shall, and counsel for
defendant may, attend the examination and any of the attorneys may take
part in the proceedings before the commission. The commission shall have
power to call and examine witnesses, administer oaths and compel the atten-
dance of witnesses. When the commission has concluded its examination it
must forthwith report in writing to the Governor, setting forth the facts found
together with the opinion of the commission as to the mental condition of the

defendant.

Source: SL 1939, ch 135. If 6; SDC Supp
1960, S 34.37A06; SDCL, § 23-49-10; SL 1979,
ch 160, If 25.

23A-27A-24. Defendant incompetent to proceed — Suspension of
sentence, confinement in human services center — Periodic review. If
the commission finds the defendant mentally incompetent to proceed the Gov-
ernor shall suspend the execution of sentence and may in his discretion ordei
the defendant removed to the human services center, there to remain confined
until he is no longer mentally ill.

The commission shall review the defendant’s mental condition at least once
every six months during his confinement.

Source: SL 1939, ch 135, If 6; SDC Supp
1960, S 34.37A06; SDCL, S 23-49-11; SI. 1979.
ch 160, § 26.

23A-27A-25. Defendant no longer incompetent — Report — Inquiry
and certification by chief justice — Return to penitentiary. When the
commission determines that the defendant is no longer mentally incompetent
to proceed, it shall report the fact to the Governor and to the chiefjustice of
the Supreme Court. The chiefjustice shall thereupon inquire into the truth of
the report in such manner as he may deem proper and if the justice upholds
the commission’s report, he shall so certify to the Governor and to the clerk of
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the court in which the defendant was convicted. Thereupon the defendant
shall be forthwith returned and delivered to the custody of the warden of the
state penitentiary, there to be dealt with according to law.

Source: SL 1939, ch 135, § 6; SDC Supp
1960, § 34.37A06; SDCL, § 23-49-12; SL 1979,
ch 160, § 27.

23A-27A-26. Governor’s warrant for execution when defendant
competent to proceed. The Governor, upon receiving the certificate pro-
vided for in § 23A-27A-25, that states the defendant is no longer mentally
incompetent to proceed, must issue his warrant appointing a week beginning
within a period of not less than thirty nor more than ninety days from the
date of the warrant, for the execution of the defendant pursuant to his sen-
tence unless the sentence has been commuted or the defendant pardoned. The
defendant shall continue in or be returned to the custody of the warden of the

state penitentiary accordingly.

Source: SL 1939, ch 135, § 8; SDC Supp
1960, § 34.37AGS; SDCL. § 23-49-14; SL 1979.
ch 160, § 28.

23A-27A-27. Pregnancy of defendant— Examination by physicians
— Report to warden. If there is reasonable ground to believe that a female
defends .t sentenced to death is pregnant the warden having her in custody
shall summon three disinterested licensed physicians of this state to examine
the defendant and inquire into her condition. The physicians upon completing
the examination shall make a report in writing over their signatures, stating
the facts, and submit the same to the warden.

Source: SL 1939, ch 135, § 9; SDC Supp
1960, § 34.37A09; SDCL, § 23-49-15; SL 1979,
ch 160, § 29.

23A-27A-28. Suspension of sentence if defendant preghant — Re-
port transmitted to Governor. If the physicians summoned under
8 23A-27A-27 find that the defendant is pregnant the execution of the sen-
tence must be suspended. The warden shall forthwith transmit the report of
the physicians to the Governor and the defendant shall not be executed until a
new warrant is received from the Governor so directing.

Source: SL 1939, ch 135, § 9: SDC Supp
1960, § 34.37A09; SDCL, S 23-49-16; SL 1979,
ch 160, § 30.
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23A-27A-29. Defendant no longer pregnant — Governor’s execution
warrant issued. In case the execution of a sentence is suspended pursuant to
8 23A-27A-28, the Governor, as soon as he is satisfied that the defendant is no
longer pregnant, shall forthwith issue his warrant appointing a week for her
execution, pursuant to her sentence, beginning within a period of not less
than thirty nor more than ninety days from the date of the warrant.

Source: SL 1939, ch 135, § 9; SDC Supp
1960, § 34.37A09; SDCL, § 23-49-17; SL 1979,
ch 160, § 31.

23A-27A-30. Sentence not suspended if defendant not pregnant —
Report to Governor. If the physicians summoned pursuant to 8§ 23A-27A-27
report that the female defendant is not pregnant a copy of the report shall be
transmitted by the warden to the Governor but the same shall not work a stay
or suspension of the execution of the sentence.

Source: SL 1939, ch 135, S 9; SDC Supp
1960. § 34.37A09; SDCL, § 23-49-18; SL 1979,
ch 160, § 32.

23A-27A-31. Failure to execute death sentence — Order and war-
rant issued by Supreme Court. Whenever, for any reason, or under any
circumstances not otherwise specifically provided for in this chapter, a defen-
dant sentenced to death has not been executed pursuant to the sentence at the
time specified and the sentence or judgment inflicting the death penalty
stands in full force, the Supreme Court, upon application of the attorney
general or the state’s attorney of the county where the crime was committed,
shall make an order to the warden in whose custody the defendant may be,
commanding him to bring the defendant before the court or commanding him
to apprehend the defendant if at large and bring him before the court. Upon
the defendant being brought before the court, the court shall inquire into the
facts and if no legal reason exists against the execution of the judgment the
court shall issue its warrant to the warden of the state penitentiary directing
the execution of the judgment during a week specified in the warrant and the
warden shall execute the warrant accordingly.

Source: SL 1933, ch 135. S 10; SDC Supp
1960. § 34.37A10, SDCL, 5 23-49-19; SL 1979,
ch 160. § 33.

23A-27A-32. Place and manner of execution — Qualifications to per-
form — Exemptions. The punishment of death shall be inflicted within the
walls of some building at the state penitentiary or within the yard or enclo-
sure adjoining thereto. The punishment of death shall be inflicted by the
intravenous administration ofa lethal quantity of an ultra-short-acting barbi-
turate m combination with a chemical paralytic agent and continuing the
dPplication thereof until the convict is pronounced dead by a licensed physi-
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cian according to accepted standards of medical practice. An execution carried
out by lethal injection shall be performed by a person selected by the warden
and trained to administer the injection. The person administering the injec-
tion need not be a physician, registered nurse or licensed practical nurse
licensed or registered under the laws of this or any other state. Any infliction
ofthe punishment of death by administration of the required lethal substance
or substances in the manner required by this section may not be construed to
be the practice of medicine and any pharmacist or pharmaceutical supplier is
authorized to dispense the drugs to the warden without prescription, for carry-
ing out the provisions of this section, notwithstanding any other provision of

law.

Source: SL 1939, ch 135, § 11; SDC Supp Law Reviews,

1960, 8§ 34.37A11; SDCL, § 23-49-20; SL 1979, Inequities and Abuses of Death Qualifica-
ch 160, § 34; 1984, ch 181. tion; Causes and Cures, 32 SD LRev 281
i1987).

23A-27A-33. Place for persons and equipment provided at peniten-
tiary. The board of charities and corrections shall arrange for and provide a
proper and suitable place at the state penitentiary for the custody of persons
awaiting sentence of death and for the execution of the death sentence to-
gether with any and all proper equipment and appliances for the infliction of
such punishment.

Source: SL 1939, ch 135, § 12; SDC Supp
1960, § 34.37A12; SDCL, § 23-49-21; SL 1979,
ch 160, § 35.

23A-27A-34. Persons attending execution — Arrangement by war-
den. The warden of the penitentiary shall request, by at least two days’
previous notice, the presence of the attorney general, the trial judge before
whom the conviction was had or his successor in oflice, the stag’s attorney
and sheriff of the county where the crime was committed, and not more than
ten reputable adult citizens, including at least one member of the news media,
to be selected by the warden at the execution. The warden shall also arrange
for the attendance of the prison physician and two other licensed physicians of
this state. The warden shall arrange for the attendance of such prison guards
and peace officers as he may deem proper.

Source: SL 1939, ch 135, § 13; 1939. ch
136; SDC Supp 1960, § 34.37A13; SDCL,
8 23-49-22: SL 1979. ch 160, 8 36.
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23A-27A-35. Clergy and relatives or friends to attend at defendant’s
request. The warden of the state penitentiary must also, at the request of the
defendant, permit such ministers of the gospel, priests or clergymen of any
denomination as the defendant may desire, not exceeding two, to be present at
the execution and any relatives or friends requested by the defendant not

exceeding five.

Source: SL 1939, ch 135, § 13: 1939, ch
136; SDC Supp 1960, 8§ 34.37A13; SDCL,
§ 23-49-23; SL 1979, ch 160, § 37.

23A-27A-36. Persons not permitted to attend. The warden of the state
penitentiary shall permit no persons to be present at such execution other
than those designated in 88 23A-27A-34 and 23A-27A-35 and shall not permit
the presence of any person under the age of eighteen yecre, unless a relative,
and no relatives of tender years shall be admitted.

Source: SL 1939, ch 135. 5 13; 1939, ch
136; SDC Supp 1960, § 34.37A13; SDCL,
§ 23-49-24; SL 1979, ch 160, § 38.

23A-27A-37. Secrecy of execution time — Disclosure as misde-
meanor. The time fixed by the warden for the execution shall be kept secret
and in no manner divulged except privately to the persons by him invited or
requested to be present as provided by 8§ 23A-27A-34 and 23A-27A-35. It is a
Class 2 misdemeanor for such persons so invited or requested to be present to
divulge such invitation to any person or persons nor in any manner disclose
the time of the execution.

Source: Sl 1939, ch 135, § 13; 1939, ch Cross-References.
136; SDC Supp 1960, 5 34.37A13; SDCL, Penalties for classified misdemeanors,

5 23-49-25; SL 1979, ch 160, § 39. § 22-6-2.

23A-27A-38. Post-mortem required after execution — Report. Imme-
diately after the executior a post-mortem examination of the budy of the
defendant shall be made by the physicians present and they shall report in
writing the result of their examination stating the nature thereof and the
finding made, which report shall be annexed to the return mentioned in
§ 23A-27A-40 and filed therewith.

Source: SL 1939, ch 135, i 13; 1939. ch
136; SDC Supp 1960, S 34.37A13; SDCL.
b 23-49-26; SL 1979, ch 160, S 40.
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23A-27A-39. Interment of body unless claimed by relative. After the
post-mortem examination the body of the defendant, unless claimed by some
relative, shall be interred in a cemetery within the county where the peniten-
tiary is situated.

Source: SL 1939, ch 135, 5 13: 1939. ch
136; SDC Supp 1960, 5 34.37.V3; SDCL,
§ 23-49-27; SL 1979, ch 160. 5 41.

23A-27A-40. Certificate and return of warden after execution — Fil-
ing of return with post-mortem report. The warden or prison officer at-
tending the execution and in charge thereof must immediately prepare and
sign a certificate and return setting forth the time, place and manner thereof,
and that the defendant was then and there executed in conformity to the
judgment of the court and the provisions of this chapter. He shall sign the
certificate and return and shall also procure the same to be signed by all the
persons present and witnessing the execution and shall thereupon cause the
certificate together with the certificate of the post-mortem examination men-
tioned in § 23A-27A-38 to be filed within ten days after the execution in the
office of the clerk of the court where the trial and conviction of the defendant

was had.

Source: SL 1939, ch 135, § 14; SDC Supp
1960, S 34.37A14; SDCL, S 23-49-29; SL 1979,
ch 160, § 42.

23A-27A-41. Disability of warden — Execution by deputy or other
designated prison officer. In case of the disability from illness or other
sufficient cause of the warden to whom the death warrant is directed to be
present and execute the same, it shall be the duty of the principal deputy
warden or such other officer of the prison as may be designated by the warden
to execute the warrant and to perform all other duties imposed upon the

warden by this chapter.

Source: SL 1939, ch 135, 5 15; SDC Supp
1960, § 34.37A15; SDCL. S 23-49-30; SL 1979,
ch 160. § 43.

CHAPTER 23A-28
RESTITUTION TO VICTIMS OF CRIME

Section
23A-28-1. Policy of state — Enforcement of order.

23A-25-2. Definition of terms.
23A-2S-3. Plan of restitution — Present inability to make restitution — No pecuniary dam-

ages suffered — Hearing — Condition of parole.
23A-29-4. Submission of restitution plan to court — Approval or modification.
23A-28-5. Factors considered in formulating restitution plan.
23A-28-6. Notice to victims of restitution plan — Civil action against defendant.
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LIMITATION OF PROSECUTIONS

40-2-101

§ 1; impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 88 40-117, 40-118;

Acts 1983, ch. 334, 8§ 1]

Textbooks. Tennessee Criminal Practice
and Procedure (Raybin), 8§ 7.7, 22.2

Tennessee Jurisprudence, 8 Tenn. Juris.,
Criminal Procedure, § 20; 17 Tenn. Juris.. Jus-
tices of Peace and General Sessions Courts,
8§ 11, 21, 22, 39; 25 Tenn. Juris., Weapons,
§ 7.

Law Reviews. Selected Tennessee Legisla-
tion of 1983 (N. L. Resener, J. A. Whitson. K.
J. Miller), 50 Tenn. L. Rev. 785 (1983).

The Tennessee Pretrial Diversion Act. A
Practitioner's Guide iSteven W. Feldman), 13
Mem. St. U.L. Rev. 285 (1983).

Attorney General Opinions. Jurisdiction
over offenses in Lenoir City, OAG 85-047
(2/21/85).

General session judge’s sentencing state
prisoners serving misdemeanor sentences to a
municipal jail. OAG 84-185 (6/22/85).

NOTES TO DECISIONS

3. Facially Valid Judgments.

The fact that the general sessions court is
not generally considered a court of record does
not mean that its faciallv valid iudements will

40-1-110.

Attorney General Opinions. General ses-
sion judge's sentencing state prisoners serving

not be afforded finality for all legitimate pur-
poses until those judgments are reversed or va-
cated bv the proper authority State v.
McClintock, 732 S.W.2d 268 (Tenn. 1987).

Judicial acts of general sessions judges.

misdemeanor sentences to a municipal jail,
OAG 84-185 (6.22/85).

NOTES TO DECISIONS

1. Facially Valid Judgments.

The fact that the general sessions court is
not generally considered a court of record does
not mean that its facially valid judgments will

not be afforded finality for all legitimate pur-
poses until those judgments are reversed or va-
cated by the proper authority. State wv.
McClintock, 732 S.W.2d 268 (Tenn. 1987).

40-1-111. Appointment ofjudicial commissioners — Duties — Terms —

Compensation.

Cross-References. Judicial commissioners,
metropolitan government, title 40, ch. 5. part
2.

Textbooks. Tennessee Criminal Practice

und Procedure (Raybin), 8§ 3.2, 18.81.
Attorney General Opinions. Return of sal-

aried officers to fee system, OAG 84-010
(1/19'84).

Conflict ofinterest affecting functions of con-
stable serving as judicial commissioner, OAG
84-328 112 10'84).

CHAPTER ?
LIMITATION OF PROSECUTIONS

SECTION.
40-2-101. Felonies.
40-2-102 Misdemeanors.

40-2-101.

Felonies. — (a) Any person may be prosecuted, tried and pun-

ished for any ofTense punishable with death or by imprisonment in the peni-
tentiary during life, at any time after the ofTense shall have been committed.

(b) Prosecutions for any offense punishable by imprisonment in the peni-
tentiary when the punishment is expressly limited to five (5> years or less.



40-2-102 CRIMINAL PROCEDURE

shall be commenced within two (2) years next after the commission of the
offense, except for offenses arising under the revenue laws of the state. Prose-
cution for any offense arising under the revenue laws shall be commenced
within three (3lyears next after the commission of the offense, except that the
period of limitation of prosecution shall be six (6) years in the following in-
stances:

(1) For offenses involving the defrauding or attempting to defraud the state
of Tennessee or any agency thereof, whether by conspiracy or not, and in any
manner;

(2) For the offense of willfully attempting in any manner to evade or defeat
any tax or the payment thereof;

(3) For the offense of willfully aiding or abetting, or procuring, counseling,
or advising, the preparation or presentation under, or in connection with any
matter arising under the revenue laws of the state, of a false or fraudulent
return, affidavit, claim, or document (whether or not such falsity or fraud is
with the knowledge or consent of the person authorized or required to present
such return, affidavit, claim, or document);

(4) For the offense of willfully failing to pay any tax, or make any return at
the time or times required by law or regulation; and

(5) For the offenses described in § 67-1-1440, except those relating to as-
saults upon revenue officers and interference with administration of revenue
laws, as described in subsections (a) and (c) thereof.

(c) Prosecutions for any ofTense committed against a child that constitutes a
criminal offense under the provisions of 39-2-601, 39-2-603, 39-2-604.
39-2-606, 39-2-607, 39-2-608, 39-2-612, 39-4-306, 39-4-307, 39-6-1137. and
39-6-1138, snail be commenced no later than the date the child attains the aga
of majority or within four (4) years next after the commission of the offense,
whichever occurs later; provided, however, pursuant to subsection (a) of this
section an offense punishable by life imprisonment may be prosecuted at any
time after the offense shall have been committed.

(d) Prosecution for any offense punishable by imprisonment in the peniten-
tiary, other than as specified in subsections (a), (b), or (c). shall be commenced
within four (4) years next after the commission of the offense. [Code 1932.
88 11481 — 11483; Acts 1977, ch. 62. § 1, T.C.A. (orig. ed.), 88 40-201 —
40-203; Acts 1985, ch. 478, § 21.]

Textbooks. Tennessee Criminal Practice Cited: State v. Fears, 659 S\W.2d 370 1
and Procedure (Raybin), § 16.82. Crim. App, 1983); State v. Franklin. "14
Tennessee Jurisprudence. 18 Tenn. Juris., S.W.2d 252 (Tenn. 1986); State v. Phillips. Tit
Limitations of Actions, § 18. S.W.2d 21 (Tenn. Crim. App. 1986); State- -

Law Reviews. Defending Life in Tennessee  West. 737 S.W.2d 790 (Tenn. Crim. App.
Death Penalty Cases (Rov B. Herrom. 51 Tenn.
L. Rev. 681 (1984).

40-2-102. Misdemeanors. — Except as provided in § 62-18-120(g . al-
prosecutions for misdemeanors, shall be commenced within twelve 12
months next after the offense has been committed, except gaming, which shai-
be commenced within six (6) months. [Code 1858, § 4983 (deriv. Acts 1831. ch
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Notwithstanding any other provision of the law to the contrary, no such per-
son sentenced to the custody of the department of correction shall be commit-
ted or conveyed to the department unaccompanied by the completed report
required by this section. fCode 1858, § 5263 ideriv. Acts 1829, ch. 38, § 1);
Shan., § 7238; Code 1932, § 11844; T.C.A. (orig. ed.). 8 40-3116; Acts 1985

(1st E.S.), ch. 5, § 28]

40-23-114. Death by electrocution.

Law Reviews. Defending Life in Tennessee
Death Penalty Cases (Roy B, Herron), 51 Tenn.
L. Rev. 681 (1984).

40-23-115. Maintenance of death chamber. —The commissioner of the
department of correction shall ensure that a permanent and suitable death
chamber is kept and maintained within a penitentiary ofthis state as defined
in § 41-1-101 Ib), and that an electrical apparatus, together with all necessary
appliances sufficient for the infliction of punishment of death as provided in
8 40-23-114, is kept and maintained in the death chamber. [Acts 1913 (1st
E.S), ch. 36, § 2. Shan., § 7204a2; mod. Code 1932. § 11791; T.C.A. (orig.
ed.), § 40-3118; Acts 1985 (1st E.S.), ch. 5 § 15]

Section to Section References. This sec-
tion is referred to in § 40-23-114.

40-23-116. Manner of executing sentence of death — Witnesses. — (a)
In all cases in which the sentence of death has been passed upon any person
by the courts ofthis state, it shall be the duty of the sheriff of the county in
which such sentence of death has been passed to remove the person so sen-
tenced to death from such county to the state penitentiary in which the death
chamber is located, within a reasonable time before the date fixed for the
execution of the death sentence in the judgment and mandate of the court
pronouncing the same; and on the date fixed for such execution in the judg-
ment and mandate of the court the warden of the state penitentiary in which
the death chamber is located shall cause such death sentence to be carried out
within an inclosure to be prepared for that purpose in strict seclusion and
privacy, and the only witnesses who shall be entitled to be present at the
carrying out of such death sentence shall be:

(1) The warden of the state penitentiary or his duly authorized deputy;

(2) The sheriff of the county in which the crime was committed;

(3) A priest or minister of the gospel who has been preparing the con-
demned person for death;

(4) The prison physician; and

(5) Such attendants chosen and selected by the warden of the state peniten-
tiary as may be necessary to properly carry out the execution of the death
sentence:

Provided, that members of the family of the condemned prisoner may be
present and witness the execution.

()  No other person or persons than those hereinabove mentioned shall be
allowed or permitted to be present at the carrying out of the death sentence.
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and it is hereby declared to be a misdemeanor, punishable by a fine of not less
than one hundred dollars (SIOOi nor more than five hundred dollars i$500I for
the warden of the state penitentiary to permit any other person or persons
than those above provided for to be present at such legal execution. (Acts
1909, ch. 500, § 1; Shan., § 7253al; Code 1932, S 11859; T.C.A. (orig. ed.),
§ 40-3119; Acts 1985 (1st E.S.I, ch. 5. S 16.|

40-23-119. Order of execution after arrest of condemned prisoner. —
Upon such convict being brought before the court, it shall inquire into the
circumstances, and, if no legal reason exists against the execution of such
sentence, shall order the warden of the state penitentiary in which the death
chamber is located to execute the defendant on a day to be fixed by the court.
[Code 1858, § 5281; impl. am. Acts 1909, ch, 500, S 1; Shan., § 7261; Code
1932, § 11863; T.C.A. (orig. ed.t, § 40-3123; Acts 1985 (1st E.S.i, ch. 5, § 17.]

CHAPTER 24
FINES
section. . n‘es compensation reserve —
40-24-101. Payment of fines — Manner. Victims of drunk drivers coin-
40-24-107. Criminal injuries compensation pensalion fund,
fund — County criminal inju-

40-24-101. Payment of fines — Manner. — (a) When any court of this
state including municipal courts for violation of municipal ordinances, im-
poses a fine upon an individual, the court may direct as follows;

() That the defendant pay the entire amount at the time sentence is pro-
nounced;

(@ That the defendant pay the entire amount at some later date;

(3 That the defendant pay the fine in specified portions or installments at
designated periodic intervals and that such portion be remitted to a desig-
nated official, who shall report to the court in the event of any failure to
comply with the order; or

(4) Where the defendant is sentenced to a period of probation as well as a
fine, that payment of the fine be a condition of the sentence.

Ib) For their services in administering any court approved plan authorizing
payment of a fine by installments, the clerk of court shall be entitled to a fee
of five percent (5%) of the total amount to be collected, not to exceed fifteen
dollars ($15.00). The clerk’s fees shall be added to the defendant’ bill of costs.
(Acts 1972 (Adj. S.), ch. 729, § 1; T.C.A., 88 40-3201, 40-3207; Acts 1987, ch.

135, § 1]

Amendments. The 1987 amendment added Textbooks. Tennessee Criminal Practice

<b). and Procedure iRaybin), 32.21. 32.22.
Effective Dates. Acts 1987. ch. 135. S 3. Law Reviews. Criminal Injuiies Compensa-
April 14, 1987. tion: A Primer ‘Richard W. Rucker) 23 No. 4

Cross-References. Fees for installment or Tenn. B.J. 32 11987l
deferred payment plans for fines, S 8-21-401. Attorney General Opinions. Pre and post-
Section to Section References. Thissec- conviction imprisonmentfor violation of mu-

tion is referred to in S 8-21-401. nicipal ordinances, OAG 84-283 <10'18'84).
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(b)(I'l Notwithstanding any provision of this section to the contrary, ajudge
of a court of general sessions in a county having a population of not less than
fourteen thousand seven hundred <14.700) people, nor more than fourteen
thousand eight hundred <14.800) people, according to the 1970 federal census
or any subsequent federal census, may appoint one or more judicial commis-
sioners whose duties shall be the same as those prescribed forjudicial commis-
sioners in subsection <ai of this section. Such a judge may appoint such a
commissioner ifthe county legislative body of the counties noted above does not
appoint ajudicial commissioner before May 1.1980. The term of such ajudicial
officer shall be for one <l) year, or until the county legislative body appoints
ajudicial commissioner as provided by subsection (a) of this section.

(2  Ajudicial commissioner who is appointed by a general sessions judge as
outlined in the first paragraph ofthis subsection shall serve without compensa-
tion unless an amount of compensation is specifically established by the county
legislative body.

(© Notwithstanding any provision of this section to the contrary, in any
county having a population of not less than two hundred seventy-six thousand
(276,000) nor more than two hundred seventy-seven thousand (277,000)
according to the 1970 federal census of population or any subsequent federal
census, any appointment of ajudicial commissioner pursuant to subsection (a)
of this section shall be subject to the approval of a majority of the general
sessions judges in such county. [Acts 1978 <Adj. S.). ch. 933, § 4; 1979, ch. 15,
8 1; 1980 (Adj. S.), ch. 781. S 1. 1981. ch. 209, SS 1. 2; T.C.A.. § 40-120.]

NOTES TO DECISIONS

Analysis 3. Duties.

A judicial commissioner’s duties under this
1. In general. . . . 5
2. Constitutionality section are characteristic of a magistrate’s and
’ . ’ not a court’s. State v. Bush. 626 S.W.2d 470
3. Duties. iTenn. Crim. App. 1981
4. —Jurisdiction. ’ - APP. )-
1. In General. 4. —Jurisdiction.

Appointing someone to be a judicial commis-
sioner. in order to issue warrants in a particular
town, did not restrict the commissioner’
activity to that town, absent evidence of con-
trary intent. State v. Bush. 626 S.wW.2d 470
iTenn. Crim. App. 19811l
2. Constitutionality. Compiler's Notes. For table of U.S. decen-

This section is constitutional. State v. Bush. nial population of Tennessee counties, see the

This section creates neither an inferior court
nor a corporation court, but a magistrate, lo
which office the requirements of Tenn. Const.,
art. 6. S 4 are not applicable. State v. Bush, 626
5.\V.2d 470 iTenn. Crim. App. 1981 L

626 S.W.2d 470 iTenn. Crim. App. 1981". supplement to volume 16 <ables),
CHAPTER 2
LIMITATION OF PROSECUTIONS
SECTION. SECTION.

40-2-103. Period of concealment of crime or

40-2-101. Felonies.
absence from state.

40-2-102. Misdemeanors.

ISEE TABLE IN FRONT OF THIS VOLUME FOR CHANCES IN SECTION NI'MBEHINC.I



9 LIMITATION OF PROSECUTIONS 40-2-101

SECTION.
40-2-106

SECTION.
40-2-104.
40-2-105.

Commencement of prosecution Suspension on reversal.

Suspension of statute because of
irregularities in prosecution.

40-2-101. Felonies. — (a) Any person may be prosecuted, tried and pun-
ished for any offense punishable with death or by imprisonment in the peniten-
tiary during life, at any time after the ofTense shall have been committed.

(b) Prosecutions for any ofTense punishable by imprisonment in the peniten-
tiary when the punishment is expressly limited to five (5) years or less, shall
be commenced within two (2) years next after the commission of the offense,
except for offenses arising under the revenue laws of the state. Prosecution for
any ofTense arising under the revenue laws shall be commenced within three
(3) years next after the commission of the ofTense, except that the period of
limitation of prosecution shall be six (6) years in the following instances:

(1) For offenses involving the defrauding or attempting to defraud the state
of Tennessee or any agency thereof, whether by conspiracy or not. and in any

manner:
(2) For the ofTense of willfully attempting in any manner to evade or defeat

any tax or the payment thereof;

(3) For the offense of willfully aiding or abetting, or procuring, counseling,
or advising, the preparation or presentation under, or in connection with any
matter arising under the revenue laws of the state, of a false or fraudulent
return, affidavit, claim, or document (whether or not such falsity or fraud is
with the knoweldge or conse' of the person authorized or required to present
such return, affidavit, claim, or document);

(4) For the ofTense of willfully failing to pay any tax, or make any return at
the time or times required by law or regulation: and

(5) For the offenses described in s 67-6045, except those relating to assaults
upon revenue officers and interference with administration of revenue laws, as
described in subsections (a' and (c) thereof.

(¢)  Prosecution for any ofTense punishable by imprisonment in the peniten-
tiary, other than as specified in subsections (a* or (b), shall be commenced
within four (4) years next after the commission of the ofTense. ICode 1932.
88 11481 — 11483: Acts 1977, ch. 62, § 1, T.C.A. (orig. ed.l, SS 40-201 —

40-203.1

Alu. Code it 15-3-1 et seq.

Compiler’s Notes. Acts 1977. ch. 62. 4 2
provided lhal the provisions of subsection <»
shall apply only to offenses committed aRer
April 5, 1977.

Law Reviews. The New Tennessee Code
*Charles C. Trabue*. 10 Tenn. L. Rev. 155

The Tennessee Court System — Criminal
Court (Frederic S. Le Clureqgi. 8 Mem St. U.l..
Rev. 319.

Comparative
prosecution.-

Legislation. Limitation of

Ark. Stat. Ann. ( 43*1601 et seq

Ga. OCGA it 17-3-1 el seq.

Miss. Code Ann. itit 99-1-5 — 99-1-7.

Mo. Rev. Stat. 541.190 - 541.230.

Va. Code 5 19.2-8

Cited: State v Baker. 614 S.W.2d 352 iTenn.
1981i

ISKE fAHLF. IS KKONTOK MtlIS VOLIMK KOI!l CHANCES IN SECTION NT MHEKIM.



EXECITION OF JUDGMENT 40-23-114

40-23-112. Juror disqualified to act as guard. — The sheriff shall not

summon any person as a guard to assist in taking the prisoner to the peniten-

tiary, whom such person, as a juror, convicted. [Code 1858. § 5268: Shan.,
§ 7246; Code 1932, § 11853: T.C.A. (orig. ed.). S 40-3115.]

40-23-113. Reportofconvict’s background made by court to warden.
— Whenever any person is sentenced to be imprisoned in the penitentiary, the
court shall, during the same term, make and cause to be transmitted to the
warden of the penitentiary a short report of the circumstances attending the
ofTense committed by such convict, particularly such as tend to aggravate or
extenuate the same, and also report what character the convict sustained upon
the trial, and whether the court has reason to believe that he has before, at any
time, been convicted of any felony or other infamous offense, which reports the
warden shall carefully file and preserve. [Code 1858, § 5263 Meriv. Acts 1829,
ch. 38, 8 1); Shan., 8 7238: Code 1932, § 11844; T.C.A. (orig. ed.>, g 40-3116.1

Law Reviews. Justice on the Tennessee
Frontier: The Williamson Countv Circuit Court
1810-1820. 32 Vand. L. Rev. 413.

40-23-114. Death by electrocution. — Whenever any person is sentenced
to the punishment of death, the court shall direct that he be put to death by
electrocution, and that the body be subjected to shock by a sufficient current
ofelectricity until he is dead. [Acts 1913 <Ist E. S.), ch. 36. § 1 Shan., 8 7204,
7204al: mod. Code 1932, § 11790; T.C.A. (orig. ed.). § 40-3117.]

Law Reviews. Constitutional Law — 1962
Tennessee Survey (James C. Kirby, Jr.i. 16
Vand. L. Rev. 649.

NOTES TO DECISIONS

3. Crimes Committed Prior to Act.

Sentence of hanging for murder committed
prior to date of act changing punishment to
electrocution was improper where sentence was
made after date ofact. Shipp v. State, 130 Tenn
491. 172 S\W. 317(19141.

Analysis
In general.
Power to fix sentence
Crimes committed prior to act.

> w N R

Death sentence for rape.
1 Death Sentence for Rape.

Failure of legislature to reapportion itself
since 1901 had no bearing on validity of con-
viction of defendant tried for rape and sen-
tenced to death by electrocution where rape had

1. In General.
This section merely changed the method or

procedure for execution. State ex rel. Dawson v
Bomar, 209 Tenn. 567, 354 S\W.2d 763 (1962".

2. Power to Fix Sentence.

Under other sections, the power to fix pun-
ishment for murder in the first degree is with
the trial jury, and it is prejudicial error lo
withhold it from such jurv. Gohlston v. Stale.
143 Tenn. 126, 223 S.W. S39 (1919).

been punishable by death since 1871 and fact
that thissection was enacted at a time when the
legislature had not reapportioned itself as
required by Const.. Art. 2. ii 4, was immaterial.
State ex rel. Dawson v. Bomar, 209 Tenn. 567.
354 S\W.2d 763 il962i.

Both the de facto doctrine and the doctrine of
the avoidance of chaos and confusion apply to
prevent the federal court from holding state

| SEE TABLE IN FRONT OF THIS VOLUME FOR CHANCES IN SECTION NCMHEKINCI
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statute authorizing death by electrocution for passed il Dawson v. Bomar, 322 F.2d 415 (6th
rape unconstitutional because of ihe alleged Cir. 1903b cert, denied, 376 L’.S. 933, 84 S. Ct
malapportionment of the legislature which 705, 11 L Ed. 2d 053 11904b

40-23-115. Maintenance of death chamber. — The warden of the state
penitentiary, at Nashville, shall keep and maintain a permanent and suitable
death chamber in the state penitentiary, at Nashville, and shall keep and
maintain in said death chamber an electrical apparatus, together with all
necessary appliances sufficient for the infliction of punishment of death as
provided in S 40-23-114. (Acts 1913 (1st E. S.L ch. 36, S 2: Shan., S 7204a2:
mod. Code 1932. § 11791; T.C.A. lorig. ed.l, i 40-3118.]

40-23-116. Manner of executing sentence of death — Witnesses. — (a
In all cases in which the sentence of death has been passed upon any person
by the courts of this state, it shall be the duty of the sheriff of the county ir.
which such sentence of death has been passed to remove the person so sen-
tenced to death from such county to the state penitentiary at Nashville, within
a reasonable time before the date fixed for the execution of ihe death sentence
in the judgment and mandate of the court pronouncing the same; and on the
date fixed for such execution in said judgment and mandate of the court the
warden of the state penitentiary at Nashville shall cause such death sentence
to be carried out within an inclosure to be prepared for that purpose in strict
seclusion and privacy, and the only witnesses who shall be entitled to be
present at the carrying out of such death sentence shall be:

(1) The warden of the state penitentiary or his duly authorized deputy;

(2) The sheriff of the county in which the crime was committed;

(3) A priest or minister of the gospel who has been preparing the condemned
person for death;

(4) The prison physician; and

(5) Such attendants chosen and selected by the warden of the state peniten-
tiary as may be necessary to properly carry out the execution of the death
sentence;

Provided, that members of the family of the condemned prisoner may be
present and witness the execution.

(o)  No other person or persons than those hereinabove mentioned shall be
allowed or permitted to be present at the carrying out of the death sentence
and it is hereby declared to be a misdemeanor, punishable by a fine of not less
than one hundred dollars ($100' nor more than five hundred dollars ($500> for
the warden ofthe state penitentiary to permit any other person or persons thar.
those above provided for to be present at such legal execution, (Acts 1909. ch.
500, § 1; Shan.. S 7253al: Code 1932. § 11859; T.C.A. (orig. ed.), § 40-3119

Cross-References. Failure of sheriff lo Section to Section References. This S€C-
remove condemned convict to penitentiary, tion is referred to in § 39-5-427.
penalty, § 39-5-427.

ISEE TABLE IN FRONT OK THIS VOI.I ME FOR CHANCES IN SECTION Nt'MBERINGI



303 FINES 40-24-101

40-23-117. Death sentence stands if not carried out at scheduled time.
— When, from any cause, a convict sentenced to death has not been executed
pursuant to such sentence, the sentence stands in full force, and shall be
carried into execution by the court in which such convict was tried. [Code 1858,
§ 5279; Shan., 8 7259:Code 1932, § 11861; T.C.A. (orig. ed.), § 40-3121.]

Collateral References. EfTect of abolition of governing crimes punishable by death —
capital punishment on procedural rules Post-Furman decisions. 71 A.L.R.3d 453.

40-23-118. Warrant forapprehension ofcondemned convict. — Ifsuch
convict is at large, the court or any magistrate may issue a warrant for his
apprehension, and, if no good reason is shown for his discharge, shall commit
him to abide the order and sentence of the said court. [Code 1858, 5 5280;
Shan., 8 7260; Code 1932, § 11862; T.C.A. (orig. ed.), § 40-3122.]

Cross-References. Persons whose com- Cited: McCaslin v. McCord. 116 Tenn.690,
pensation is contingent wupon issuance or 94 S.W. 79 11906).
nonissuance are prohibited from issuing a
search warrant, an arrest warrant or mittimus,
S 40-5-106.

40-23-t19. Order of execution after arrest of condemned prisoner. —
Upon such convict being brought before the court, it shall inquire into the
circumstances, and, if no legal reason exists against the execution of such
sentence, shall order the warden of the state penitentiary at Nashville to
execute the defendant on a day to be fixed by the court. [Code 1858, § 5281;
impl. am. Acts 1909, ch. 500, § 1, Shan., 8 7261; Code 1932. § 11863; T.C.A.

(orig. ed.), 8 40-3123.]

CHAPTER 24
FINES
SECTION. SECTION.
40-24-101. Payment of fines — Manner. 40-24-105. Collection of fines and costs.
40-24-102. Release of fines and forfeitures. 40-24-106. Fines accruing to state.
40-24-103. Confession of judgment. 40-24-107. Criminal injuries compensation

40-24-104. Nonpayment of fines. fund.

40-24-101. Payment of fines — Manner. — When any court of this state
including municipal courts for violation of municipal ordinances, imposes a
fine upon an individual, the court may direct as follows:

(1) That the defendant pay the entire amount at the time sentence is
pronounced;

(2) That the defendant pay the entire amount at some later date;

(3 That the defendant pay the fine in specified portions or instalments at
designated periodic intervals and that such portion be remitted to a designated
°fficial, who shall report to the court in the event of any failure to comply with
the order; or

ISEE TAHLE IN FRONT OF THIS VOLUME FOR CHANGES IN SECTION NUMUFRINGI



Art. 43.11
Note 6

legal custodian of the originals of such doc-
uments and that such responsibility was imposed
solely on state’s district clerks, in light of certifi-
cation by record clerk of correctness of copies
and by county judge that record clerk had legal
custody of the original records of the Depart-
ment of Corrections. Id.

CODE OF CRIMINAL PROCEDURE

7. Order of confinement

Confinement for contempt was unlawful
where order of confinement was verbal. (Per
Clinton, J., with three Judges concurring and
five Judges concurring in the result.) White v.
Reiter (Cr.App.1982) 640 S.W.2d 586.

Art. -1313. [797] [881] [859] Discharge of defendant

Notes of Decisions
Mandamus 6

6. Mandamus
For purpose of mandamus, district court had
clear and unmistakable duty to order defendant

Art. 43.14. [79S] Execution of convict

discharged from confinement where he had
served more time than the sentence and to set
such nominal bond as necessary to perfect ap-
peal from conviction. Hicks v. Duncan (App. 1
Dist.1983) 651 S.W.2d 871, review refused 662
s.w.2d 3.

Whenever the sentence of death is pronounced against a convict, the sentence shall be
executed at any time before the hour of sunrise on the day set for the execution not less
than thirty days from the day the court sets the execution date, as the court may adjudge,
by intravenous injection of a substance or substances in a lethal quantity sufficient to
cause death and until such convict is dead, such execution procedure to be determined and

supervised by the Director of the Department of Corrections.
Amended bv Acts 1981, 67th Leg., p. 812, ch. 291, § 120, eff. Sept. 1, 1981.

Section 149 of the 1981 amendatory act pro-
vides:

“This Act takes effect on September 1, 1981.
Appeals to the courts of appeals filed on or after
that date shall be filed in the court of appeals
having jurisdiction. At least 1,800 appeals in-
cluding death penalty appeals pending -. the
Court of Criminal Appeals prior to September 1,
1981. shall be retained by that court for disposi-
tion in accordance with laws in effect prior to the
effective date of this Act, and for that purpose,
all laws repealed or amended by this Act shall
remain in force and effect for those appeals
pending in the Court of Criminal Appeals. The
remaining appeals pending in the Court of Crimi-
nal Appeals shall be transferred to the various
courts of appeals on which the number of judges
is increased by the 67th Session of the legisla-
ture: provided, no more than 75 nondeath penal-

created judgeship and such a transfer shall not
be made until such justice assumes office.”

Notes of Decisions

1. Validity

Felder v. State (Cr.App.1978) 564 S.wW.2d 776
[main volume] certiorari denied 99 S.Ct 1433,
440 U.S. 950, 59 L.Ed.2d 640 habeas corpus
granted 765 F.2d 1245, certiorari denied 106
S.Ct. 1523, 475 U.S. 1111, 89 L.Ed.2d 921.

Death by intravenous injection is not cruel and
unusual punishment forbidden by the Eighth
Amendment nor would it deprive defendant con-
victed of capital murder of due process of law
and equal protection of law in violation of Four-
teenth Amendment. Earvin v. State (Cr.App.
1979) 582 S.W.2d 794, certiorari denied 100 S.Ct
238, 444 U.S. 919, 62 L.Ed.2d 175, rehearing
denied 100 S.Ct. 492, 444 U.S, 985, 62 L.Ed.2d

414,

ty appeals shall be transferred for each newly

Art. 43.15. [799] Warrant of execution

Whenever any person is sentenced to death, the clerk of the court in which the sentence
is pronounced, shall within ten days after the court enters its order setting the date for
execution, issue a warrant under the seal of the court for the execution of the sentence of
death, which shall recite the fact of conviction, setting forth specifically the offense, the
judgment of the court, the time fixed for his execution, and directed to the Director of the
Department of Corrections at Huntsville, Texas, commanding him to proceed, at the time
and place named in the order of execution, to carry the same into execution, as provided in
the preceding Article, and shall deliver such warrant to the sheriff of the county in which
such judgment of conviction was had, to be by him delivered to the said Director of the
Department of Corrections, together with the condemned person if he has not previously
been so delivered.
Amended by Acts 1981, 67th Leg., p. 812. ch. 291, § 121, eff. Sept. 1, 1981.
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Section 149 of the 1981 amendatory act pro-
vides:

"This Act takes effect on September 1, 1981.
Appeals to the courts of appeals filed on or after
that date shall be filed in the court of appeals
having jurisdiction. At least 1,800 appeals in-
cluding death penalty appeals pending in the
Court of Criminal Appeals prior to September 1,
1981, shall be retained by that court for disposi-
tion in accordance with laws in effect prior to the
effective date of this Art, and for th3t purpose,
all laws repealed or amended by this Act shall
remain in force and effect for those appeals
pending in the Court of Criminal Appeals. The
remaining appeals pending in the Court of Crimi-
nal Appeals shall be transferred to the various
courts of appeals on which the number of judges
is increased by the 67th Session of the legisla-
ture; provided, no more than 75 nondeath penal-
ty appeals shall be transferred for each newly

Art. 43.18
Note 1

created judgeship and such a transfer shall not
be made until such justice assumes office."”

Notes of Decisions

1. In general

District court was without power to hold hear-
ing on application for writ of habeas corpus,
where applicant had appealed his conviction for
offense of capital murder and attendant death
sentence to Court of Criminal Appeals, and such
court's mandate, though entered, had not yet
been issued, having been stayed by an order of a
United States Supreme Court Justice, thereby
precluding imposition of the death sentence,
which was a prerequisite to final conviction of
capital murder. Houston Chronicle Pub. Co. v.
McMaster (Cr.App.1980) 598 S.W.2d 864.

Art. 43.16. [800] Taken to Department of Corrections

Immediately upon the receipt of such warrant, the sheriff shall transport such con-
demned person to the Director of the Department of Corrections, if he has not already
been so delivered, and shall deliver him and the warrant aforesaid into the hands of the
Director of the Department of Conections and shall take from the Director of the
Department of Corrections his receipt for such person and such warrant, which receipt
the sheriff shall return to the office of the clerk of the court where the judgment of death
was rendered. For his services, tiie sheriff shall be entitled to the same compensation as
is now allowed by law to sheriffs for removing or conveying prisoners under the
provisions of Section 4 of Article 1029 or 1030 of the Code of Criminal Procedure of 1925,

as amended.
Amended by Acts 1981, 67th Leg., p. 812, ch. 291, § 122, eff. Sept. 1, 1981.

Art. 43.17. [801] Visitors

Upon the receipt of such condemned person by the Director of the Department of
Corrections, the condemned person shall be confined therein until the time for his or her
execution arrives, and while so confined, all persons outside of said prison shall be denied
access to him or her, except his or her physician, lawyer, and clergyperson, who shall be
admitted to see him or her when necessary for his or her health or for the transaction of
business, and the relatives and friends of the condemned person, who shall be admitted to
see and converse with him or her at all proper times, under such reasonable rules and
regulations as may be made by the Board of Directors of the Department of Corrections.

Amended by Acts 1979, 66th Leg., p. 1181; ch. 572, § 1, eff. Aug. 27, 1979.

In general

Notes of Decisions 2.
Garrett v. Estelle (C.A.1977) 556 F.2d 1274

t. Validity

Garrett v. Estelle (C.A.1977) 556 F.2d 1274
[main volume] rehearing denied 560 F.2d 1023,
certiorari denied 98 S.Ct. 3142, 438 U.S. 914, 57

L.Ed.2¢c! 1159.

Art. 43.18. [802] Executioner

Notes of Decisions

1. Validity

Death by intravenous injection is not cruel and
unusual punishment forbidden by the Eighth
Amendment nor would it deprive defendant con-
victed of capital murder of due process of law

[main volume] rehearing denied 560 F.2d 1023,
certiorari denied 98 S.Ct. 3142, 438 U.S. 914, 57

L.Ed.2d 1159.

and equal protection of law in violation of Four-
teenth Amendment. Earvin v. State (Cr.App.
1979) 582 S.W.2d 794, certiorari denied 100 S.Ct.
238. 444 U.S. 919, 62 L.Ed.2d 175, rehearing
denied 100 S.Ct. 492, 444 U.S. 985. 62 L.Ed.2d

414.
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Art. 43.19. [803] Place of execution

CODE OF CRIMINAL PROCEDURE

The execution shall take place at a location designated by the Texas Department of
Corrections in a room arranged for that purpose.
Amended by Acts 1985. 69th Leg., ch. 250, § 1. eff. Aug. 26, 1985.

Art. 43.20. [804] Present at execution

Notes of Decisions

1. Validity

Garrett v. Estelle (C.A.1977) 556 F.2d 1274,
rehearing denied 560 F.2d 1023, certiorari denied
98 S.Ct. 3142 [main volume] 438 U.S. 914, 57
L.Ed.2d 1159.

2. In general

Garrett v. Estelle (C.A.1977) 566 F.2d 1274
[main volum-;] rehearing denied 560 F.2d 1023,
certiorari denied 98 S.Ct. 3142, 438 U.S. 914, 57
L.Ed.2d 1159.

INDEX

CONSULT GENERAL INDEX



Ch. 13

thr officer executing (lie c'immltineiit nr
release Is entitled to fee provided by law
for executing such commitment or release,
op.Ally.lien.lilln, No. 0-21103.

A county Judge may. within his discre-
tion. give defendant convicted of a misde-
meanor credit on Ids sentence for time de-
fendant lias spent In Jail, and where time Is
a> much or more than sentence, he may be
discharged, but in such case officers would
not be entitled to half fees from county
where Jail time was served prior to and not
subsequent to trlul and conviction Op.
Atty.Gen.19tl. No. 0-1159.

3. Defendant at large on bail

Where, after an affirmance of a convic-
tion hy an appeallute court and issuance of
tiie mandate by that court, the convict still
remained at largo on ball failing to surren-
der himself as provided for in Ids appeal
bond, he could not after arrest and impris-
onment claim that his term for Imprison-
ment began on the issuance of mandate
from the appellate court and that his arrest
and detention were unauthorized because
the period of confinement had already
elapsed. Kx parte Underwood U923) 91
Cr.H 157. 218 S.W. 551.

4. Release

A constable Is not entitled
fee unless he has the ihfendant

to a release
In his ac-

Art. 43.14,

EXECUTION OF JUDGMENT

Art. 43.14

tual and legal custody at time defendant
pays Ids fine and costs, or satisfies same
hy serving time in jail, and constable then
und there releases defendant from force
and effect of a judgment restraining him.
lip.Atty.Gen.19111, No. 0-27SS.

Where a prisoner pays fine und costs in
full, or lays same out in jail, or serves
same out on county farm or other autho-
rized county project for time required lo
fully discharge same, it becomes duty of
sheriff to release prisoner, and Is not duty
of sheriff to notify anyone prior to such re-
lease. hut if fine und costs are unsatisfied,
either In whole or in part, sheriff has no
authority to release prisoner. Op.Alty.
Gen. 1943, No. 0-501)5.

5. Costs

Where the provision for costs against a
defendant who plead guilty to a charge of
theft was inadvertently omitted from the
judgment against such defendant, a mine
pro tunc entry could be made by proper
proceedings to include such omitted provi-
sion although, wuntil such correction was
made, the sheriff had no authority to hold
thu defendant for costs. Op.Atty.Gen.1941.
No. 0-3279.

[798] Execution of convict

Whenever the sentence of death is pronounced against a convict,
the sentence shall be executed at any time before the hour of sunrise
on the day set for the execution not less than thirty days from the
day of sentence, as the court may adjudge, by intravenous injection
of a substance or substances in a lethal quantity sufficient to cause
death and until such convict is dead, such execution procedure to be
determined and supervised by the Director of the Department ol

Corrections.

Acts 19G5, 59th Leg., vol. 2. p. 317, ch. 722.
1, eff. Aug. 29. 1977.

Leg., p. 287, eh. 138,

Historical

The 1977 amendment substituted "hy in-
traveiious Injection of a substance or sub-
stances m a iinaiillty sufficient to cause
death and until such convict Is dead, such
execution procedure lo lie determined and
supervised hy tiie liireelor of the llepnrt-
itieiit of Corrections” fur "hy causing to
puss through the body of the convict a cur-
rent ol electricity of sufficient intensity to

Amended hy Acts 1977. 65th

Note

cause death, and the application and con-
tinuance of such current through the body
of such convict until he Is dead".

Prior L;w:
Vernon s .\nn.t*.C.IM923. i,M. 79-
Acts 1923. 2nd C.S p. 111
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CODE OF CRIMINAL PROCEDURE

Library Reference:!

I'rimInnl luiw C=>1"19.
C.J.S. Criminal Law 5 2miil et sen.

lurms
Death warrant. Waillson's Texas Crim-

inal Forms. 8th Ed., 562.Ul.

Part ]
Sentence tif death. -p-
Criminal Corms. Xtli KJ ,* B
i

Notes of decisions

Construction and application 3
Due process 4

Recital of mode of execution in Judgment
5

Reprieve 7

Stay 6

Validity 1

Validity of prior laws 2

1. Validity

Tills article permitting the director "lie
Department of Corrections to determir.- the
lethal substance to he used In the execution
of a condemned prisoner by the Intravenous
Injection of 11 lethal substance does not vio-
late tlic constitutional prohibition !s- an
unauthorized deiegulioil of legislative p-v.v-
er. Ex parte Granvlel (Cr.App.1978) 773 S.
W.2d 503.

Death penalty administered under this
article is not disproportionate to the of-
fense of capital murder, which, under V T.
C.A. Penal Code, $ 12.31. is the only offense
for which the supreme penalty may he im-
posed. Id.

Execution by the intravenous in.ieeie n of
a lethal substance may be imposed u; I. a
defendant without violating constitutional
prohibition against ex post facto letr.s'a-
tion, even though death hy electrocution
was the mode of execution authorize-i by
law nt the lime of the commission of capi-
tal murder, a' the time of his trial, and
even If lie had been previously sentenced to
tiie by electrocution. Id.

Execution under this article hy the intra-
venous injection of a lethal siihste'icr i es
not constitute cruel nnd unusual punish-
ment in violation of cither the Federal or
Slate Constitutions. Id.

Fact that execution by intravenous ir.-e-
iion of a iethal substance is- new and ir-.j-
vative does not make it cruel and unusual.
Id.

Possibility that eomplicntioiis i:i ex-.u-
tion hy the intravenous injection of a ie'h.il
substance might cause additional pain to
condemned prisoner does not make invars
of inflicting death inherently cruel. Id

Failure lo specify the exact suhstu-.,.-
iiiu* procedures to oe used I exe.-w
through the us-- of an intravenous inject .m
oi a lethal substance does not render --.is

6-18

sueh e.trcj-.Kin- ur

article providing for
constitotionally vague. |Id

This article providing ti.at sentence -
deatli shall lie currieil out ty ielfcal jn
ti.-n was not unconstitutional -ie.eritso:"
legislative authority. Felder Scat- 1-.

App.ldTKI 564 S.W.2«I 776.

l.egislature's judgment in -meuisiitutir -
death hv lethal Injection as a m.ear.« L
edition in lieu of electrocution C~.rm--...-¢
with principle that Eights Amentn..r-
must draw us meaning frx-m v - ev,,iv.- -
standards of decency that ms.-t pr.-
r.-ss of a maturing society, id.

Vernon s Ann.Civ.St. art. £146__ whirl. a .
lows tiie director of the | ep.irtntvri’'
t’orrectiuns to make rules and Tex-ulai.or -
governing prisoners only with toe c.tsi-m
of Hoard of Corrc-ctlons. doe* not cord..,--
with this article permitting P-rer:or v,
choose the lethal substance tc ter use-j :r
the execution of a condemned ;-jc:..r t.
Intravenous Injection without tre appro-.C
of Hoard of Corrections. Ic.

It: carrying out a death ier.tvo.-e 1 t

intravenous Injection of a leth.t. su:
L'.S.C.A.Const. Amend. Xar.Ji':tit. Ar:
j 13. reiiuire the director 0: .
Corrections and the executive.-:- t_ « t ir-a
manner to avoid cruel and un-_- ta_ pur..-- -
ment. Id.

2. Validity of prior laws

The change hy Laws 1923. 3*-_t ..
C.S.. oil. 51 in mode of et-ttuu. Jr..-.
hanging to electrocution, thcugtr after ver-

dict | mguilty mm before “enter.rv J. | -
offend against Hie inhibition cf t*e ""it--.-
tution against ex post facto leci.rujtu-r. K-
parte Johnson (1524) 96 Cr F. -f~. S V.
473.

Vernon's Ann.C.tr.P.1923. art “.mj. sc -
prizing execution of those wr.o uo-u tmer. as-

sessed the deatli penalty was tu.c -
tutional because il was not -r.e
lorced. Williams v. State *13j* trot
Ifni, 335 S.W.2d 224. certiorari * o~
Ct. 9N. 364 I'.S. 831. 3 L.Ed.- . 7.
3. Construction and application

It was common knowledge :.'u
1923. all legal execution.- »er- r_u-!
means ul hanging, Imt that #-,r.rt pc-eis-
of Vernon's Ann.C.C.P. 1923. art. *»«rce-
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Singleton v
138 S.W .20 me,

tioiiM iiio by electrocution.
Stnte 11-Hul 139 t'r.R. 2S.

t'ourt will not presume that tlircettir of
the [I»p|>tirtie-litl 01" Corrections will act in
an arbitrary manner in selecting the sub-
stance lor the execution of a condemned
prisoner hy the intravenous injection of a
lethal substance. Kx parte Grnnviel tt'r.
App. 19781 361 S.W .2(1 503.

A elefemlant i Im was convictei) for inur-
eler and sentenced to death hy hanging hut
who escaped before execution could he
electrocuted If apprehended nnd returned to
Texas. Dp.Ally.tien.IP-H. No. 0-3703.

Acts 1977. fijth Lett.. H.B. 945 (ch, 13S),
which changed the method of execution,
could apply to persons sentenced before its
effective date. Op.Alty.Gen.1977, No. LA-
125.

4. Due process

Condemned prisoner was not denied due
process hy the lack of notice, hearing. and
procedure for review of director of the De-
partment of Corrections' choice of lethal
substance to he used in the execution if
the prisoner where th* director complied
with basic principles of administrative luw

Art. 43.15.

EXECUTION OF1JUDGMENT

Art. 43.15

by first ascertaining facts to support his fi-
nal choice of substance. Kx parte Oranvhd
(Cr.App t978) SCI S.W.2U 5113
5. Recital of mode of execution in Judg-
ment

Judgment in capital conviction need not
recite the mode of execution. Steapald v.
State (ISS71 22 Cr.R. till. 3 S.wW. 771.

6. Stay

Stay of execution grunted by a court on
the application of one under death sentence
did not deprive governor of authority to tix
new day for execution of death warrant
even though stay was granted less than an
hour before day ol execution began. Kx
parte Slickney il9fil) !71 Cr.R. 3S8. 330 S.
W.2d 701. certiorari denied 82 S.Ct. 1033.
309 C.S. 868. 8L.Ed.2d S7.

7. Reprieve

Reprieve granted or. date set for execu-
tion of deatli sentence was not void even
though Board of Pardons and Parole did
not recommend and governor did not grant
shell reprieve before sunrise. Kx parte
Stickney (19f.li 171 Cr.R. 3SS. 35h S.W.’d
3C4, certiorari denied S2 S.Ct. 1"33, 3C9 LS.
gilS. 8 L.Ed.2d 87.

[799] Warrant of execution

Whenever any person is sentenced to death, the clerk of the court
in which the sentence is pronounced, shall within ten days after sen-
tence has been pronounced, issue a warrant under the seal of the
ccurt for the execution of the sentence of death, which shall recite the
fact of conviction, setting forth specifically the offense, the judgment
of the court, the time fixed for his execution, and directed to the
Director of the Department of Corrections at Huntsville, Texas, com-
manding him to proceed, at the time and place named in the sentence,
to carry the same into execution, as provided in the preceding Article,
and shall deliver such warrant to the sheriff of the county in which
such judgment of conviction was had, to he by him delivered co the
said Director of the Department of Corrections, together with the

condemned person.
Acts 19135, 59th Leg., vol. 2. p. 317, ch. 722.

Historicnl Note
1965 Revision: Prior Law:
.Substitute'! the Director of the Ih'piiri- Vernon's Ann.C.C.P. 1925, art. 799.

merit of t’oireetlom in Jletl of tile warden Acts 1923. 2ml (".S., n. 111

of the State Penitentiary.
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Library References

Criminal Law C=39:i!l<2). Sentence of deatli. Wiiu.n'i T-i-

C.J.S. Criminal Law $ Ifd3. Criminal Forms, stn KJ . || Js.it",
06.

Forms

Death warrant. Willson's Texas Crim-
inal Forms. Sth Ed., 562.nl.

Art. 43.1s. [800] Taken lo Department of Corrections

Immediately upon the receipt of such warrant, the sheriff shah
transport such condemned person to the Director of the Department
of Corrections and shall deliver him and the warrant aforesaid in:
the hands of the Director of the Department of Corrections and shah
take from the Director of the Department of Corrections his receir-
for sucli person and such warrant, which receipt the sheriff shall re-
turn to the office of the clerk of the court where the judgment of
death was rendered. For his services, the sheriff shall be entitled L-
the same compensation as is now allowed by law to sheriffs for re-
moving or conveying prisoners under the provisions o: Section 1 of
Article 1029 or 1030 of the Code of Criminal Procedure of 1925, a-

amended.
Acts 1965, 59th Leg., vol. 2, p. 317, ch. 722.

Historical Note

1965 Rev sion; Prior Law:
Provided for the transportation of the Vernon's Ann.C.C.P.1923 &rz- j-u .
prisoner to the director of the department Acts 1923. 2nd C.S., p. U:.

of corrections rather than to the state pen-
itentiary at Huntsville.

Library References

Criminal Law C=999(2). Forms
C J.«, Criminal Law 3 1613. .Sentence of death. Wtlis-irr. s Teu
Criminal Forms. Sth 3>i.. il 55.13. sS

06.

Art. 43.17. [801] Visitors

Upon the receipt of such condemned person by the Director of th*
Department of Corrections, he shall be confined therein until the time
for his execution arrives, and while so confined, all persons outside of
said prison shall be denied access to him, except his physician an<t
lawyer, who shall be admitted to see him when necessary to his health
or fo.’ the transaction of business, and the relatives, friends and spir-
itual advisors of the condemned person, who shall be admitted to see
and converse with him at all proper times, under such reasonable
rules and regulations as may be made by the Board of Directors of
the Department of Corrections.

Acts 1965, 59th Leg., vol. 2. p. 317, ch. 722.
650
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Historical

1965 Revision:

Substituted the
Department of Corrections” and
of the Department of Corrections” in lien
of "warden of the Stnte Penitentiary" and
“Prison Commissioners", respectively.

words"Director of lit*?

EXECUTION OF JUDGMENT

“"Directors

Art. 43.18

Note

Prior Law:

Vernon's Ann.C.C.P.1925. art. Kilt
Acts J923. 2nd C.S. p. 111.

Library References

Prisons C=>13.

C.J.S. Prisons 51 1* 19.

Notes of Decisions

In general 2
Validity 1

1. Validity

Texas' rule barring use of motion picture
cameras to (rather news at executions did
not deny news cameraman equal protection

Art. 43.18.

of the law. Garrett v. I'stelie (C.A.1977)

5510 i’.2d 1271.

2. In general

The First Amendment did not require
Texas to allow a news cameraman to film
executions in stnte prison for showing on
television. Garrett v. Kstelle (C.A.1077) 556
F.Jd 1271

[802] Executioner

The Director of the Texas Department of Corrections shall desig-
nate an executioner to carry out the death penalty provided by law.

Acts 1965. 59th Leg., vol. 2, p. 317, ch. 722.
Leg., p. 911, ch. 341, $ 6, eff. June 19. 1975:

ch. 138. S2. eff. Aug. 29. 1977.

Historical
The 1975 amendment, In the first sen-
tence, substituted "Texas Department of
Corrections” for "Department of Correc-

tions nt Huntsville” and substituted “the
Warden of the Huntsville Vnit of the Tex-
as Department of Corrections”™ for "his
deputy"”, and in die second sentence insert-
ed "Texas" and substituted "the Warden
of the Huntsville I.'nit of Die Texas Depart-
ment of Corrections” for "Ids deputy”.

Tiie 1977 amendment rewrote this article,
which prior thereto read:

“"The Director of the Texas Department
of Corrections or in case of Ids deatli. disa-
bility or absence, the Warden of the
Huntsville full of the Texas Depart-
ment of Corrections, shall lie the execu-
tioner. In the event of (lie dentil or dis-
ability or absence of tioth the Director of
the Texas Department of Corrections and
io Warden of lhe Huntsville Cult of tile
Texas Department of Corrections, (lie exe-
cutioner shall lie tiie person appointed hy
ihe Hoard of Directors of the Texas Ix*
(lartiuent of Coicecitmis for that purpose,”

loir saving provisions of Ilhc 1975 amend-
atory act. see the Historical Note set out
under art 3.01.

651

Amended by Acts 1975, 64th
Acts 1977. 65th Leg., p. 288,

Note
1965 Revision:

Rewrote the article, which prior thereto
read:

""’lie Warden of the State Penitentiary
at Huntsville shall lie the executioner; in
case of his death, disability or absence, the
executioner sImll he Hint person appointed
hy the General Mutineer of the Texas Pris-
on System."

Prior Law:

Vernon's Ann.C.C.P. 1925, art. S02.
Acts 1951. 52nd Leg. p. 772. ch. 127. § 1
Acts 1923, 2nd C.S.. p. 111.

Tiie 1951 act rewrote tiie article, which
prior thereto rend:

"The warden of the Stnte Penitentiary at
Huntsville, or In ease of Ids dentil, disabili-
ty or absence, his deputy, shall lie the exe-
cutioner. In Hie event of the death or dis-
ability or absence of lioth tlie warden and
Ids deputy, tiie executioner shall tie that
person appointed hy the Unurd of Prison
Commissioners for that purpose.”



Art. 4318 code of criminal procedure Rart i

Library Inferences

Criminal Law C=1219. C.J.S. Criminal l.aw § 2001 et sen.

Art. 43.19.  [803] Place of execution

The execution shall take place at the Department of Corrections at
Huntsville. Texas, in a room arranged for that purpose.

Acts 19G5. 59th Leg., vol. 2. p. 317. ch. 722.

Historical Note

1965 Revision: Prior Law:
Substitute,! the Ileimrtment of Correc- Vernon's Ann.C.f.P.1925, art. 803.
tions in lieu of the State Penitentiary. Acts 1923. 2nd C.S., p. 111

Library References

Criminal Law C=>1219. Korins
C.J.S. Criminal Law §2UUI et seq. Heath warrant. Willson's Texas Crlai.
Inal Forms Sth Ed.. 562.01.

Art. 43.20.  [804] Present at execution

The following persons may be present at t.he execution: the execu-
tioner, and such persons as may be necessary to assist him in con-
ducting the execution; the Board of Directors of the Department of
Corrections, two physicians, including the prison physician, the spiri-
tual advisor of the condemned, the chaplains of the Department of
Corrections, the county judge and sheriff of the county in which the
Department of Corrections is situated, and any of the relatives or
friends of the condemned person that he may request, not exceeding
five in number, shall be admitted. No convict shall be permitted by
the prison authorities to witness the execution.

Acts 1965, 59th Leg., vol. 2, p. 317. ch. 722.

SPECIAL COMMENTARY
by Hon. John F. Onion, Jr.

After the phrase “The following persons may be present at
the execution" the words "and none other;" were deleted. Also
the word "chaplain" was changed to "c.mplains.”

Historical Note

Prior Law:
Vernon's Ann.O.C.P. 1923, art. Knt.
Acts 1923, 2nd C.S., p. 111

Criminal latw C=1219. J.S Criminal Law J 2* ft seq.
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Ch. 43 EXECUTION OF JUDGMENT Art. 43.22

Notes of Decisions

5ill F.2d 1271. rehearing denied 3CIl F,2ii

In general 2
1023. certiorari lienietl 9R S.ft. 3U2.

Validity 1
2. 'n general
L The First Amendment illil not require
L Validity Texas to allow a news cameraman to film
Texas’ rule burring use of motion picture executions in state prison for showing on
cameras to gather news at executions tliil television, (larrett v. Kstelle it'.A. 19771 330

not ilen.v news cameraman equal protection F.2<l 1271
uf the law. tlarrett v. Kstelle (C.A.1977)

Art. 43.21. [805] Escape after sentence

If the condemned escape after sentence and before his delivery to
the Director of the Department of Corrections, and be not rearrested
until after the time fixed for execution, any person may arrest and
commit him to the jail of the county in which he was sentenced; and
thereupon the court by whom the condemned was sentenced; either
in term-time or vacation, on notice of such arrest being given by the
sheriff, shall again appoint a time for the execution, not less than
thirty days from such appointment, which appointment shall be by
the clerk of said court immediately certified to the Director of the
Department of Corrections and such clerk shall place such certificate
in the hands of the sheriff, who shall deliver the same, together with
the warrant aforesaid and the condemned person to the Director of
the Department of Corrections, who shall receipt to the sheriff for
the same and proceed at the appointed time to carry the sentence of
death into execution as hereinabove provided.

Acts 1965. 59th Leg., vol. 2, p. 317, ch. 722.

Histoeicnl Note

1965 Revision: Prior Law:
substituted IlIn' ilirectur of the ilepiti - Vernon's Ann.C.L’.P. 1923. art. 8u5.
ment of correctlons in lieu of the warden of Acis 1922. 2nd I'.S.. p. HI.

lile stale penitentiary.

Library References

Prisons <'.J.S. Prisons 5 23.

Art. 43.22. [808] Escape from Department of Corrections

If the condemned person escapes after his delivery to the Director
of the Department of Corrections, and is not retaken before the time
appointed for his execution, any person may arrest and commit him
to the Director of the Department of Corrections whereupon the
Director of the Department of Corrections shall certify the fact of his
escape and recapture to the court in which sentence was passed; and
the court, either in term-time cr vacation, shall again appoint a time
for the execution which shall not lie less than thirty days from the
date of such appointment; and thereupon the clerk of such court
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Parl

Art. 43.22

shall certify such appointment to the Director of the Department of
Corrections, who shall proceed at the time so appointed to execute u ,
condemned, as hereinabove provided. The sheriff or other officer t'-
other person performing any service under this and the precede’
Article shall receive the same compensation as is provided for sinnV
services under the provisions of Articles 1029 or 1030 of the Code
Criminal Procedure of 1925. amended. If for any reason exe r
tion is delayed beyond the date set, then the court which original;-,
sentenced the defendant may set a later date for execution.

Acts 19G5, 59th Leg., vol. 2, p. 317, ch. 722.

code OpP criminal procedure

Note

Prior Low:

Vernon's Ami,P.P.P.1925 an. s.;
Acts PJ23, 2nd O .S., p. IIl.

Historicnl

1965 Revision:

Substituted the "Director of the Depart-
ment of Corrections" In lieu "warden" and
"State Penitentiary”: nnd added the last

sentence.
Library References
Prisons Oolii. C.J.S. Prisons s 23
Art. 43.23.  [807] Return of Director

When the execution of sentence is suspended or respited to another
date, same shall be noted on the warrant and on the arrival of such
date, the Director of the Department of Corrections shall proceed
with such execution; and in case of death of any condemned person
before the time for his execution arrives, or if he should be pardoned
or his sentence commuted by the Governor, no execution shall he had;
but in such cases, as well as when the sentence is executed, the Direc-
tor of the Department of Corrections shall return the warrant and
certificate with a statement of any such act and his proceedings en-
dorsed thereon, together with a statement showing what disposition
was made of the dead body of the convict, to the clerk of the court in
which the sentence was passed, who shall record the warrant and re-
turn in the minutes of the court.

Acts 1965, 59th Leg., vol. 2, p. 317, ch. 722.

Historicnl Note

boil} of lhe convict was decently burled

delivered to bis relatives or friends, immiio:
them, or to some other person, by cons-n*
of the convict, nomine such person, and

1965 Revision.
Substituted the director of the depart-
mem of corrections in lieu o! Ibe warden.

Prior Law:

Vernon's Ann,<\C.P.1925, urt. Sn7.

Acts 1943 31st Leg., p. S3C, ell. 29S. 5 1

Acts 1923 2nd L'.S.. p. 111

The rcitldrement that the return shall
show What disposition was made of tiie
deatl body of (lie convict was substituted
by the amendatory net of 1949 for a re-
iltiireliient lhal It should state that the

naming two or more witnesses lo tiie fuel
that the convict consented that Ids bod*
might be delivered to such person.

\ PrOVISION that the body of the person
electrocuted might he returned to tin- coun-
ij in which the conviction was had at tie
-spouse of the county when rcouesled !>
tile convict's relatives was omitted by =<
amendment.
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Ch. 13 EXECUTION’ OF JUDGMENT Art. 43.25

Library References

Criminal Law 0=>121S Forms
C.J.S. Criminal Law § 2mtl et sen. Heath warrant. Willson’s Texas Crim-
inal Forms. Sth Eii.. 562.hi.

Art. 43.24. [808] [888] Treatment of condemned

No torture, or ill treatment, or unnecessary pain, shall be inflicted
upon a prisoner to be executed under the sentence of the law.

Acts 1:165, 59th Leg., vol. 2. p. 317, ch. 722.

Historical Note

Prior Law:
Vermin’s Ann.1’.C.P.1925, art. S»S.
0.C. 713
Library References

CJ.S. Criminal I.w 55 19SL 1932.

Criminal Law C=>1217.
C.J.S Prisons ™ IS.

Prisons C=1".

Art. 43.25.  [809] [891] [869] Body of convict

The body of a convict who has been legally executed shall be em-
balmed immediately and so directed by the Director of the Depart-
ment of Corrections. If the body is not demanded or requested by a
relative or bona fide friend within forty-eight hours after execution
then it shall he delivered to the Anatomical Board of the State of
Texas, if requested by the Board. If the body is requested by a rela-
tive, bona fide friend, or the Anatomical Board of the State of Texas,
such recipient shall pay a fee of not to exceed twenty-five dollars to
the mortician for his services in embalming the body for which the
mortician shall issue totherecipient a written receipt. When such
receipt is delivered to theDirectorof the Department of Corrections,
the body of the deceased shall he delivered to the party named in the
receipt or his authorized agent. If the body is not delivered to a rela-
tive, bona fide friend, or the Anatomical Board of the State of Texas,
the Director of the Department of Corrections shall cause the body to
be decently buried, and the fee for embalming shall be paid by the
county in which the indictment which resulted in conviction was
f~und.

Acts 1965, 59th Leg., vol. 2. p. 317, ch. 722.

SPECIAL COMMENTARY
by Hon. John F. Onion. Jr.
The* Legislature changed the time within which the body of a
convict legally executed may be claimed from ‘ten days’ to

"forty-eight hours.”
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THE EXECUTION 77-19-6

cases appealed from a circuit court shall be

except further as otherwise specifically pro-
paid in their entirety to the state treasury.”

vided by law.”
"(21 Fines imposed by the district court in

Judgment of death — Defendant to select
method — Time of selection.

When a person is convicted of a capital offense and the judgment of death
has been imposed, the defendant is entitled to select, at the time of sentenc-
ing, either a firing squad or a lethal intravenous injection as the method of
execution. If the defendant does not indicate a preference at that time to the
court, the judgment ofdeath shall be executed by lethal intravenous injection.

77-18-5.5.

for "Whenever” at the beginning; inserted ", at
the time of sentencing,” in the first sentence;
and inserted "at the time" in the second sen-

tence.

History: C. 1953, 77-18-5.5, enacted by L.
1983, ch. 112, § 1; 1988, ch. 90, § 1.

Compiler’s Notes. —The 1988 amendment,
effective April 25, 1988, substituted "When"

Judgment to pay fine or restitution constitutes a
lien.

Ajudgment which orders the payment of a fine or payment of restitution to
a victim pursuant to Section 76-3-201, constitutes a lien whe'n recorded in the
judgment docket and shall have the same effect and is subject to the same

rules as a judgment for money in a civil action.

77-18-6.

inserted "or payment of restitution to a victim

History: C. 1953, 77-18-G, enacted by L.
pursuant to Section 76-3-201."

1980, ch. 15, § 2; 1983, ch. 262, § 4.
Compiler's Notes— The 1983 amendment

CHAPTER 19
THE EXECUTION

v-clion Section

77196, Judgment of death — Warrant —  77-19-11. Who may be present — Photo-
Delivery of warrant — Deter- graphic and recording equip-
7 mination of execution time. ment.
-198 Judgment of death, when sus-  77-19-12. Return upon death warrant.
199 pended, and by whom. 77-19-13. Incompetency or pregnancy of
- ' Judgment of death not executed person sentenced to death
— Order for execution. Procedures.
=910 Judgment cf death — Location
and procedures for execution.
77-19-6. Judgment of death — W arrant —Delivery of war-
rant — Determination of execution time.
m*e Juctement °f death is rendered, a warrant, signed by the judge and

a ested by the clerk under the seal of the court, shall be drawn and delivered

del' G er's countv where the conviction is had. The sheriff shall
1lu'r warrant and a certified copy of the judgment to the executive
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77-19-8 COPE OF CRIMINAL PROCEDURE

director of the Department, of Corrections or his designee at the time cf celtv-
ering the defendant to the custody of the Department of Ccrrectktis

(2) The warrant shall state the conviction, the judgment, the rr.eth:<f of
execution, and the appointed day the judgment is to be executed. which tiiy
not be fewer than 30 days nor more than 60 days from the date ol'isstnanor of
the warrant. The Department of Corrections shall determine the hour »rirn
the appointed day, at which the judgment is to be executed

History: C. 1953, 77-19-6, enacted by L. "warden of the state pn.sc.n* and *cus?v>r? tif
1980, ch. 15, 9 2: 1983, ch. 112, § 2; 1988, ch. the Department of Correcrjo:i=" for ‘praTc'zn
190, i) 2. the second sentence of Scaasetriion | a-zC. re-

wrote the provisions now cisuaned n Sicseji-
inserted ""the method of execution” in the lust tion (2), which read "The warrant sna-l scan*
sentence. the conviction, the judgrne.'ni. tnetzuei z£-sz-

The 1988 amendment, effective April 25, ecution. and the appoint.? ? day or, wrunt
1988. inserted the subsection designations 11» judgment is to be executed -r.jrh cay s aiii: sunt
and (2>; substituted "executive director of the be less than 30 days nor sxre than r*I dzys
Department of Corrections or his designee™ for  from the date of judgmer.i *

Compiler’s Notes. — The 1983 amendment

77-19-8. Judgment of death, when suspended, and by
whom.

No judge, tribunal, or officer, other than the governor or the E-oard :c r~air-
dons, may suspend the execution of a judgment of death, except:

(1) a temporary stay of judgment of death may issue bj a onnm zf
competent jurisdiction when the judgment is appealed. aatocnaticalhv re-
viewed. or subjected to collateral attack in a post conviction proceed: mgr.
or

(2) in cases of suspected incompetency or pregnancy of the defcninarm.
execution may be temporarily suspended by the executive director if ntte
Department of Corrections or hisdesignee under Section 77-19-1i

History: C. 1953, 77-19-8, enacted by L. lions <leand <21;substi:"eiecuti-J® -rs-
1980, ch. 15, § 2; 1988, ch. 190, § 3. tor of the Departmentof C ", r»m aK cr his

Compiler’s Notes. — The 1988 amendment, ignee™ for "warden™ ir. SiureeeCiOE 1 anz.
effective April 25. 1988. inserted the designa- made minor stylistic chans???

77-19-9. Judgment of death not executed — Order for exe-
cution.

(1) Ifforany reason ajudgment of death has not been executed and rema_m=
in force, the court, where the conviction was had, on application, of the pr-_s»=-
cuting attorney, shall order the defendant to be brought before in or. ifhe -e an
large, issue a warrant for his apprehension.

(2) When the defendant is brought before the court, it shah iriruire int.: nme
facts and, if no legal reason exists against the execution ofjudgment- the enram
shall make an order requiring the executive director of the Department: :0
Corrections or his designee to ensure that the judgment i= executed ze1 1
specified day, not fewer than 30 nor more than 60 days thereafter, ex an rum -
determined by the Department of Corrections.

(3) The court shall also draw and have delivered another warrant unm-=-

Section 77-19-6.
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THE EXECUTION 77-19-10

History: C. 1953, 77-19-9, enacted by L. ing the.” which read "warden to see that the
1980, ch. 15, § 2; 1988, ch. 190, § -1 judgment is executed on a specified day. not
Compiler’s Notes. — The 1988 amendment, less than 30 nor more than 60 days thereafter™;
effective April 25. 1988, inserted the subsec- and made a minor stylistic change in Subsec-
tion designations; rewrote the provisions now  tion (3>
contained in Subsection (2) following "requir-

77-19-10. Judgment of death — Location and procedures
for execution.

(1) The executive director of the Department of Corrections or his designee
shall ensure that the method ofjudgment of death specified in the warrant is
carried out at a secure correctional facility operated by the Department of
Corrections at an hour determined by the Department of Corrections on the
date specified in the warrant.

(2) If the judgment of death is to be carried out by shooting, the executive
director of the Department of Corrections or his designee shall select a five-
person firing squad of peace officers.

(31 If the judgment of death is to be carried out by lethal intravenous injec-
tion, the executive director of the Department of Corrections or his designee
shall select two or more persons trained in accordance with accepted medical
practices to administer intravenous injections, who shall each administer a
continuous intravenous injection, one of which shall be ofa lethal quantity of
sodium thiopental or other equally or more effective substance sufficient to
cause death. Death shall be pronounced by a licensed physician according to
accepted medical standards.

(4) Compensation for members of a firing squad or persons administering
intravenous injections shall be in an amount determined by the director ofthe
Division of Finance.

(5) The Department of Corrections shall adopt and enforce rules governing
procedures for the execution of judgments of death.

History: C. 1953, 77-19-10, enacted by L. nee" for "warden” in Suusections ‘Il and (21
1983, ch. 112, § 3; 1985, ch. 212, S 19; 1988, and in the first sentence of Subsection (3>; sub-
ch. 190, § 5. stituted "a secure correctional facility *** in

Compiler’s Notes. — Laws 1983. ch. 112,  the warrant” for "the state prison' at the end of
§ 3 repealed old S 77-19-10 (L. 1980, ch. 15, Subsection '13and substituted "rules" for "reg-
§ 2). relating to execution of the death penalty ulations” in Subsection to*.
by shooting, and enacted new S 77-19-10.

The 1985 amendment substituted "Depart- Constitutionality.
ment of Corrections"” for "division of correc- Execution by shooting does not violate estab-
tions” in Subsection (4). lishment clause of First Amendment nor does

The 1988 amendment, effective April 25, it constitute cruel and unusual punishment in
1988, inserted the subsection designation (11at  Violation of Eighth Amendment of United
the beginning of the section and redesignated ""tntes Constitution. Andrews v. Shulsen. 600
former Subsections (1) to i4ins present Subsec- F. Supp. 408 (D Utah 19841, afTd, 802 F.2d
tions (2> to <5%; substituted "executive director 1256 110th Cir. 1986>, cart, denied. uU.S.
of the Department of Corrections or his desig- 197 S. Ct. 1964. 95 L. Ed. 2d 536 (1987).
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77-19-11 cobk OF OmMINAI. PROCEDURE

77-19-11. Who may be present — Photographic and re-
cording equipment.

(1) The executive director of the Depart ment of Corrections or his designee
shall cause a physician to attend the execution.

(2) At the discretion of the executive director of the Department of Correc-
tions or his designee, the following persons may attend the execution:

(@) The prosecuting attorney, or his designated deputy, of the coun in
which the defendant committed the offense for which he is being exe-
cuted;

() No more than two law enforcement officials from the county in
which the defendant committed the otfense for which he is being exe-
cuted;

() The attorney general or his designated deputy; and

(d) Religious representatives, friends, or relatives designated by the
defendant, not exceeding a total of five persons.

(3) The persons enumerated in Subsection (2) may not be required {0 ¢
tend, nor may any of them attend as a matter of right.

(4) The executive director of the Department of Corrections or his aesign,ee
shall permit the attendance at the execution of a total of nine members of LB]G
press and broadcast news media named by the executive director of the JC-
partment of Corrections in accordance with rules of the Department of Correc-
tions, provided that the selected news media members serve as a pool for jCr.er
members of the news media as a condition of attendance.

(5) (a) Photographic or recording equipment is not permitted at the execu-
tion site until the execution is completed, the body is removed, unc the
site has been restored to an orderly condition. However, the physv/a.-
arrangements for the execution may not be disturbed.

(b) A violation of this subsection is a class B misdemeanor.

(6) All persons in attendance are subject to reasonable search as a concLr.c—
of attendance.

(7) (@) The following persons may also attend the execution:

(i) Staffas determined necessary for the execution by the exec- - <e
director of the Department of Corrections or his designee; arc

(ii) No more than three correctional officials from other states {r.SCt
are preparing for executions, but no more than two correctional -
cials may be from any one state, as designated by the executive c:
tor of the Department of Corrections or his designee.

(o) Any person younger than 18 years of age may not attend.

(8) The Department of Corrections shall adopt rules governing the ara’.-
dance of persons at the execution.

History: C. 1953, 77-19-11, enacted by L. for "to promulgate, adopt and employ ru.e* f--*
1980, ch. 15, § 2: 1985, ch. 212, S 20; 1988, regulations™ in Subsection (8).
ch. 190, § 6. The 1988 amendment, effective Apr

Compiler’s Notes. — The 19S5 amendment 1988, substituted "executive director of the
substituted "Department of Corrections” for partment of Corrections or his design*?
"Division of Corrections™ in three places; in- “warden"™ in Subsections 111, (2). and 4 ~
serted "executive™ in Subsection 14>; deleted wrote Subsection 121(a), which read "the zr~-1?-
"and regulations™ after "rules" in Subsection cuting attorney of the county in which Zr.n de-
(4); delet’d "hereby" before "empowered” in fendant was convicted or a deputy p r o ~-Z
Subsection (8i; and substituted "to adopt rules” attorney designated by the prosecuting r

38



THE EXECUTION

ney"; added Subsection i2)ib»: redesigiuited fur-
mer Subsections '2>ibi and '2mci as present
Subsections (2iici and i2)(d’: rewrote Subsec-
tion (2nc>. which read "'the attorney general or
a deputy attorney general designated by the
attorney general; rewrote subsection <%

which read No photographic or recording
equipment shnll be permitted at the execution

77-19-13

physical arrangements for the execution shull
not he disturbed. Any person who violates this
subsection is guilty ofa class B misdemeanor”;
rewrote Subsection 17». which read "No other
persons, except the necessary staff designated
hy the warden, shall be permitted to attend the
execution, nor shall any person under the age

jg attend"™; an,i tnnde minor stylistic
changes

site until the execution is completed, tne body
is removed, and the site has been restored loan

orderly condition; provided, however, that the

77-19-12. Return upon death warrant.

Alter the execution, the executive director of the Department of Corrections
or his designee shall make a return upon the death warrant, showing the
time, place, and manner in which it was executed.
director of the Department of Corrections or

his designee' tor "warden™ and made a minor
stylistic change,

History; C. 1952, 77-19-12, enacted by L.
1980, ch. 15, 8 2; 1988, ch. 199, 8 7.

Compiler’s Notes. — The 1988amendment,
effective April 25. 1988. substituted "executive

77-19-13. Incompetency or pregnancy of person sentenced

to death — Procedures.

(1) If, after judgment of death, there is good reason to believe the defendant
is incompetent to proceed under this chapter, or is pregnant, the executive
director of the Department of Corrections or his designee shall immediately
give written notice to the court in which me judgment of death was rendered,
to the prosecuting attorney, and counsel for defendant. The judgment shall be
stayed pending further order of the court.

(2 (@ On receipt of the notice, the mental condition of the defendant shall

be examined under the provisions of Chapter 15, Title 77.

ib) If the defendant is found incompetent, the court shall immediately
transmit a certificate of the findings to the Board of Pardons and enter an
order for commitment under Chapter 15, Title 77. If the defendant is
found competent, the judge shall immediately transmit a certificate of the
findings to the Board of Pardons, and shall draw and have delivered
another warrant under Section 77-19-6, together with a copy of the certif-
icate of the findings. The warrant shall state an appointed day on which
the judgment is to be executed, which may not be fewer than 30 nor more
than 61 days from the date of the drawing of the warrant, at an hour
determined by the Department of Corrections.

(3) tai If the court finds the defendant is pregnant, it shall immediately
transmit a certificate of the finding to the Board of Pardons and to the
executive director of the Department of Corrections or his des'gnee, and
the court shall issue an order staying the execution of the jr igment of
death during the pregnancy.

tbl When the court det»” mines the defendant is no longer pregnant, it
shall immediately transmit a certificate of the finding to the Board of
Pardons and draw and have delivered another warrant under Section
77-19-6. with a copy of the certificate of (he finding. The warrant shall
state an appointed day on which the judgment is to lie executed, which



77-20-1 CODE OF CRIMINAL PROCEDURE

may not be fewer than 30 nor more than 60 days from the date of the
drawing of the warrant.

Historv: C. 1953, 77-19-13, enacted bv |.  tat and ibi m Subsection ‘2 .substituted "Title
1980, ch! 15, 8 2; 1988, ch. 190, 8 8. 77" fur "of this title" at the end of Subsection
Compiler’s Notes. —The 1988 amendmen .y ;4 a0 the end of the flrsi sentence of Sub-

effective April 25. 1988, substituted "under . r. K
this chapter™ for "as defined in this title" in the section (2>'bl: added atan hour"determlned
first sentence of Subsection il); substituted DY the Department of Corrections™ at the end
“executive director of the Department of Cor- 0f Subsection (2Kb); inserted the subsection

designations (ai and ib*in Subsection >3 and

rections or his designee™ for "warden" in the
first sentence of Subsection (It and in Subsec- made minor stylistic changes.
tion (3)(at; inserted the subsection designations

CHAPTER 20

BAIL
Section Section
77-20-1. Right to bail — Cases requiring dant — Arrfes—. of defendant
hearing. 77-20-10.  Grounds for destining defervifcSl
77-20 8. Grounds for detaining or releas- while appeai:zig his convscUMi
ing defendant on conviction and — Conditions for release
prior to sentence. on appeal.

77-20-S.5.  Sureties — Surrender of defen-

77-20-1. Right to bail — Cases requiring hearing.

(1) A person charged with or arrested for a public offense sha.i be admitTAC
to bail as a matter of right, except where the proof is evident or :he presump-
tion of guilt is strong that the accused committed a:

(@) capital offense;

(b) felony while he was free on bail awaiting trial on a previous felcr.;-'
or

(c) felony while he was on probation or parole for a fe.ony.

(2) Under Subsection 11), the accused may be admitted to fc-ail only hy a
circuit or district court judge, or upon the circuit or district courz ~refusal a.'/P
upon good cause shown, by a judge of the Court of Appeals, or a justice of tot
Supreme Court, after hearing and finding that the interests ofjustice do tv/:
require detention without bail.

History: C. 1953, 77-20-1, enacted bv L. section (21; inserted "a judge ".if the Coum

19c8:0, Ch_.I 15, ?\lzt 19881|_ﬁh-191;;r 8 ld . Appeals, or" in Subsection '2  xzid made . ‘J-
ompiler's .Notes. — The amendment, . jicti

- . - ! ylistic changes.

effective April 25, 1988, inserted the subsec Cross-References. — Kuies :ifEvidence *

tion designation (11lat the beginning of the sec- . i .

tion; redesignated former Subsections (1 Mo (31  @PPlicable to bail proceeding:- Rules of £-r

as present Subsections (IKa) to (11(c); inserted  dcnce. Rule 1101

subsection designation (2); substituted "Under . . .
Cited in State v. Alvillar 748 P.2d -/"

Subsection (1)" forTn these cases™ and "‘circuit
or district courtjudge” for "magistrate” in Sub- (Utah Ct. App. 1.988p
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Ch. 221 JUDGMENT, SENTENCE T.13 § 7102

Subchapter 3. Execution of Death Sentence

§ 7101. Sentence and warrant

In pronouncing sentence of death upon a person who is con-
victed of a capital crime, the court shall appoint a week within
which the sentence shall be executed. At the time of such sentence,
the court shall order a warrant to be issued by the clerk, under
the seal of the court for the county in which such sentence is
passed, to be directed to the commissioner of corrections, stating
the conviction and sentence and commanding him to cause execution
to be done in accordance with the provisions of such sentence, upon
a day within the week so appointed. At the same time, the clerk
shall transmit to the sheriff of the county in which such sentence
is passed a mittimus directing him to deliver the body of such per-
son to the commissioner of corrections and deliver to him a true
and attested copy of such mittimus, the original of which shall be
returned by the sheriff to the court from which issued. Unless a
reprieve is granted or the inmate is pardoned, the sentence of
death shall be executed by the ¢ mmissioner of corrections, or by a
person acting under his direction, within the week appointed by
the court. If a reprieve is granted, the sentence of death shall be
executed within the week beginning on the day next after the day
on which the term of respite expires, and such sentence shall be
executed on such day within such week as the commissioner elects.
Previous announcement thereof shall not be made, except to such
persons as are to be present.—Amended 1971, No. 199 (Adj. Sess.),
89, eff. July 1,1972.

History

Source. V.S. 1017, § 2513. 1911, No. 36, § 1. P.L, S 2470. 1033, No. 157,
§ 2292. 1927, No. 131, § 2. G.L. § 2641. 1015, No. 1, g 99. 1912, No. 97, § 1.
P.S. § 2366. V.S. § 2004. R.L. g 1731. 1S78, No. 22, 8 1. 1S72, No. 26. 1864,
No. 2. 8§ 2, 3. 1861, No. 23, § 2. 1864, No. 24, § 1. G.S. 120, gg 8, 9. 1814,
No. 27, gg 2, 3. 1842, No. 5. § 3.

Amendments— 1971 (Adj. Se”s.), Substituted “commissioner of corrections”
and “commissioner™ ft." “warden of the state prison" and “warden” and "in-

mate" for “convict”.
Annotations

1. Reprieve. A “reprieve” as referred to in this section is intended to be,
and contemplates, an executive act—not a staying of execution by judicial ac-
tion. 1942 Op. Atty. Gen. 161.

§ 7102. Pardon
If such inmate is pardoned by the governor, the governor shall
forthwitli issue his warrant to the commissioner of corrections
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superseding the original warrant provided for in section 7ioi
this title.—Amended 1071, No. 100 (Adj. Sess.), § 10, eff. J»iv \
1972.

History

Source. V.S. 1947, § 2514. P.L. § 2171. 1933. No. 157. S 2293. 1907 v
131, $ 2. G.L. § 2C42. 1915. No. 1, § 100. 1912, No. 97. £ 2, P.S 8 236-
V.S. § 2005 R.L. §1732. 1S7S. No. 22, § 2. ‘

Amendments— 1971 (Adj. Sess.). Substituted “commissioner of correction-
for “warden of the state prison™ and “inmate” for “convict”.

§ 7103. Place of execution

The sentence of death shall be carried into effect at a place des-
ignated by the commissioner of corrections.—Amended 1971, No
199 (Adj. Sess.), § 11, eff. July 1,1972.

History

Source. V.S. 19-17, § 2515. P.L. § 2-172. G.L. § 2(3-13. 1912, No. 97 « -
P.S. § 2308. V.S. § 2000. R.L. S 1733. 187S, No. 22. § 3. 1S72, No. 20. Ikt
No. 23, § 2. 1804, No. 24, § 1 G.S. 120, S 9. 1814, No. 27, § 3.

Amendments— 1971 (Adj. Sess.). Provided for designation of place of exec,
tion by commissioner of corrections.

§ 7104. Manner of confinement

When the sentence of death is imposed, the court shall sentence
at the same time, the respondent to the custody of the commissioner
of corrections until the time of execution.—Amended 1971, No. 190
(Adj. Sess.), § 12, eff. July 1,1972.

History

Source. V.S. 1947, § 251C. P.L. § 2473. G.L. § 2544. 1912, No. 97, § 4
P.S. § 2369. V.S. § 2007. R.L. § 1734. 1880, No. 9. 1S7S, No. 22, § 4. 187~
No. 62. 1864, No. 23, § 1. G.S. 120, § 7. 1844, No. 27, § 1. 1S42, No. 5, § |

Amendments— 1971 (Adj. Sess.). Provided for sentencing to the custody of
the commissioner of corrections.

Annotations

1. Constitutionality. Solitary confinement after the original day fixed for
execution has passed is not a denial of due process under the 14th amendment
to federal constitution. Rogers v. Peck (1905) 199 U.S. 425, 26 S. Ct. 87, v

L. Ed. 256.

8 7105. Persons present at execution

There shall be present at the execution of the sentence of deatr.
the commissioner of corrections or in case of his disability, the
keeper, the person who is to perform the execution and his as-
sistant, such persons as the commissioner shall designate, and
two physicians approved by the commissioner. The physicians
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present shall be the legal witnesses of the execution. There may
also be present the sheriff of the county in which the condemned
was convicted or one of his deputies approved by him, such clergy-
man as the condemned may desire, and not more than three other
persons to be selected by the commissioner. There shall be paid to
the person actually performing the execution and to his assistant
such sums for services and expenses as the commissioner shall
approve.—Amended 1971, No. 199 (Adj. Sess.), 8 13, eff. July 1,
1972.

History

Source. V.S. 1947, § 2517. P.L. § 2474. 1933, No. 157, § 2296. 1927, No.
131, § 2. G.L. § 2645. 1917, No. 115, § 2. 1912. No. 97, § 5. P.S. § 2371. V.S.
§ 2009. R.L. § 1736. G.S. 120, § 10. 1844, No. 27, § 4.

Amendments— 1971 (Adj. Sess.). Amended generally to provide for designa-
tion of persons by commissioner.

§ 7106. Manner of execution
The punishment of death shall be inflicted by causing to pass
through the body of the convict a current of electricity of suflicient
intensity to cause death, and the application of such current shall
be continued until such convict is dead.
History

Source. V.S. 1947, § 2518. P.L. § 2475. G.L. § 2646. 1912, No. 97, § 6.
P.Ss. § 2372. V.S. § 2010. R.L. § 1737. G.S. 120, § 6. R.S. 102, § 6. 1818,

P. 20. R. 1797, p. 174, § 39.

8 7107. Returns of commissioner

When the commissioner of corrections inflicts the punishment of
death upon an inmate, in obedience to a warrant as aforesaid, he
shall forthwith return a copy thereof with his doings thereon to
the office of the secretary of state, and shall forthwith return the
original warrant with his doings thereon to the court from which
it was issued. The clerk thereof shall subjoin to the record of the
sentence a brief abstract of the commissioners return upon such
warrant.—Amended 1971, No. 199 (Adj. Sess.), 8§ 14, eff. July 1,
1972.

History
Source. V.S. 1917, § 2519. P.L. § 2176. 1933, No. 157, § 2298. 1927, No.
131, § 2. G.L. § 2647. 1912, No. 97, § 7. P.S. § 2373. V.S. § 2011. R.L. § 1738.
G.S. 120, § 11. 1844. No. 27, § 5.
Amendments—1971 (Adj. Sess.). Substituted reference to “commissioner™
for “warden™ and “an inmate™ for "a convict".
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s 53.1-229
§ 53.1-229. Powers vested

CODE OF VIRGINIA

in Governor.

§ 53.1-232

— In accordance with ihe

provisions of Section 12 of Article V of the Constitution of Virginia, the power
to commute capital punishment and to grant pardons or reprieves is vestec m
the Governor. (Code 1950, § 53-228; 1970, c. 648; 1982, c. 636.

Cross reference. — For constitutional pro-
vision as to pardons and reprieves, see Va.
Const., art. V, § 12.

The effect of a commutation was to substi-
tute a sentence of life imprisonment for the

death penalty, a substitution the Governor was
empowered to make without the defendants

N i
Substltu{eél penalty IS on'y sentence con-
sidered on appeal. - After commutation ofa

sentence of death, the penalty substituted
therefor is the only sentence to be considered

dunt's status is to be reviewed as :hoit2=. tiJt
substituted sentence, and not tfae alleped'v
invalid death penalty, had been :-="osec iran>-
nally. Lewis v. Commonwealth. fI8 Va. jn.
235 S.E.2d 320 (1977)

Question of constitutionalitv of cisasb
pcnalt rendered moot bvcom2utadca_ _

Where 0 life is substituted valid** in
commutation for a viable sentence cfdears. »
_ « inescapable that the quescam tf
‘he constitutionality of the death penal:?
Jiccn rendered moot Lewis v. Co”monw”r-n.
*18 Va. 31, 235 S.E.2d 320 >

on appeal. In such circumstances, the defen-

8 53.1-230. Commutation of capital punishment. — In any case 13
which the Governor shall exercise the power conferred on him to commirvr
capital punishment, he may issue his order to the Director, who shall recerv®
and confine the person whose punishment is commuted according to sixch
order. To carry into effect any commutation of punishment, the Governor nay-
issue his warrant directed to any proper officer, and the same shall be otey-ed
and executed. (Code 1950, § 53-228.1; 1956, c. 344; 1981, c. 497; 1S82. c. 6-ni

§ 53.1-231. Investigation of cases for executive cIemencK by Parutie
Board. — The Virginia Parole Board shall, at the request of the Govemmr.
investi%ate and report to the Governor on cases in which executive clememry
is sought. In any other case in which it believes action on the part of i*a
Governor is proper or in the best interest of iU3 Commonwealth.* the E .-ari
may investigate and report to the Governor with its recommendations. (C-iO-
1950, § 53-229; 1970, c. 648; 1982, c. 636.)

CHAPTER 13.

Death Sentences,

Sec. Sec.

53.1-232. Procedures for execution of death
sentence; subsequent process.

53.1-233. Death chamber; who to execute
death sentence.

53.1-234. Transfer of prisoner; how death sen-

tence executed; who tc be pras"m;
53.1-235. Certificate of execution cfdeath ser-
tence.
53.1-236. Disposition of remains.

8 53.1-232. Procedures for execution of death sentence; subsequent:
process. — A. Sentence of death shall not be executed sooner than thirty daya
after the sentence is pronounced. Thecourt shall, in imposing such senterca.
fix a day when the execution shall occur.

B.  Whenever the day fixed for the execution of a sentence of death sba-L.
have passed without the execution of the sentence and it becomes necessary it
fix a new date therefor, the circuit court which pronounced the sentence shal
fix another day for the execution. The person to be executed need not ta
present but shall be represented by an attorney when such other day is flxaa.

282
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A copv of the order fixing the new date of execution shall be promptly
furnished by the clerk of the court making the order to the Director. The
Director shall cause a copy of the order to be delivered to the person to be
executed, and, if he is unable to read it, cause it tc be explained to him at least
ten days before the date fixed for such execution, and make return thereof to
the clerk of the court which issued such order.

C. When the day fixed for the execution of a sentence of death has passed
without the execution of the sentence by reason of a reprieve granted by the
Governor, it shall not be necessary for the court to resentence the prisoner.
The sentence of death shall be executed on the day to which the prisoner has
been reprieved.

D. Should the condemned prisoner be granted a reprieve by the Governor,
or obtain a writ of error from the Supreme Court of Virginia, or should the
execution of the sentence be stayed by any other competent judicial
proceeding, notice of such reprieve, writ of error or stay of execution shall be
served upon (i) the Director, (ii; the warden or superintendent having actual
custody of the prisoner, and (iii) the prisoner himself; the Director shall yield
obedience to the same. In any subsequent proceeding, the mandate of the
court having regard to the condemned prisoner shall be served upon the
Director, the warden or superintendent having actual custody of the prisoner
and upon the prisoner. Should the condemned prisoner be resentenced to
death by the court, the proceedings shall be as hereinabove provided under
the original sentence. Should a new trial be granted, such condemned prisoner
shall be conveyed back to the place of trial by such officer or officers as the
Director may direct. (Code 1950, 88 19-274, 19.1-301, 53-316; 1960, c. 366;
1972, c¢. 145; 1978, c. 667; 1982, c. 636.)

Law Review. — For article, "Psychiatry Applied in Giarratano v. Murray, 668 F.
and the Death Penalty: Emerging Problems in  Supp. 511 (E.D. Va. 1986).
Virginia,” see 66 Va. L. Rev. 167 (1980).

8 53.1-233. Death chamber; who to execute death sentence. — The
Director is hereby authorized and directed to provide and maintain a
permanent death chamber within the confines of the state correctional facility
In Richmond known as the Penitentiary. The death chamber shall have all the
necessary appliances for the proper execution of prisoners by electrocution. In
the death chamber shall be executed all prisoners upon whom the death
penalty has been imposed. Each execution sball be conducted by the Director
or one or more assistants designated by him. (Code 1950, 8§ 19-275, 19-302,
53-317; 1960, c. 366; 1972, c. 145; 1978, c. 667; 1982, c. 636.)

Death by electrocution is not a constitu- ment. Martin v. Commonwealth, 221 Va. 436,
bonally impel missible mode of punish- 271 S.E.2d 123 (1980).

§ 53.1-234. Transfer of prisoner; how death sentence executed; who
t° be present. — The clerk of the circuit court in which is pronounced the
sentence of death against eny person shall, after such judgment becomes final

the circuit court, deliver a certified copy thereof to the Director. Such
Person so sentenced to death shall be confined prior to the execution of the
sentence in a state correctional facility designated by the Director. Not less
than fifteen days before the time fixed in the judgment of the court for the
execution of the sentence, the Director shall cause to be conveyed to the

ehitentiarv in Richmond the condemned prisoner,
th A*rector' OF assistants appointed by him, shall at the time named in
ne sentence cause the prisoner under sentence of death to be electrocuted
uhtil he is dead unless a suspension of execution be ordered. At the execution
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5 53.1-236

there shall be present the Director or an assistant, 1 physician employed bv
the Department or his assistant, such other employees of the Department as
may be required by the Director and, in addition thereto, at least six citizens
who shall not be employees of the Department. In addition, the counsel for the
prisoner and a clergyman may be present. (Code 1950, §8 19-276, 19.1-303
53-318; 1960, c. 366; 1972, c. 145; 1978, c. 667; 1982, c. 636.)

Law Review. — For note on right of access
to executions, see 69 Va. L. Rev. 373 11983).
Death by electrocution is not a constitu-
tionally impermissible mode of punish-
ment. Martin v. Commonwealth, 221 Va. 436,

Death by electrocution does not consti.
tuie crv-4 and unusual punishment.
Stockton v. Commonwealth, 227 Va. 124, 3m
S E.2d 371, cert, denied, 469 U.S. 873, 105 S
Ct. 229, 83 L. Ed. 2d 158 (1984).

om /wil MVWAItY

11
r. viA>

271 S.E.2d 123 (1980).

8§ 53.1-235. Certificate of execution of death sentence. — After execu-
tion of the death sentence as provided in this chapter, the physician in
attendance shall perform an examination to determine that death has
occurred. The Director shall certify the fact of the execution, appending the
physician’s death certificate thereto, to the clerk of the court by which such
sentence was pronounced. The clerk shall file the certificate with the papers of
the case and shall enter the same upon the records of the case. (Code 1950
§ 53-319.1; 1978, c. 451; 1982, c. 636.)

§ 53.1-236. Disposition of remains. — Upon application of the relatives
of the person executed, the remains after execution shall be returned to their
address and at their cost. If no such application is made within three days of
the date of execution, the provisions of § 3? 1-298 shall apply. (Code 1950,
2261)9-281, 19.1-307, 53-323; 1960, c. 366; 1972, c. 145; 1978, c. 614; 1982, c.

CHAPTER 14.

Correctional Programs and Facilities for Juveniles.

Article 1. Sec.
Care of Children Committed to 53.1-244. Behavioral sen ices unit; director
Department. and personnel: examination of
children.

Sec. . . 53.1-245. Observation and treatment of men-

53.1-237. Authority of Department as to chil- .
dren committed to it; establish tally ill and mentally retarded

- ’ 3 children.
gfn:erz:)off;’lyl/ltlzeas;e arrangements 53.1-246. Superintendents and agents of facili-

53.1-238. Titles for child-care facilities. £31-247. D 'F:es todha\c/jz.sowelrs Tlf sheriff ¢

53.1-239. Allowance for maintenance of chil- rent aly. and additional aflowance 1o
dren placed by Commonwealth in chlld.ren. . .
private homes, etc. 53.1-24S. Authority of superintendents with

53.1-240. Schedules of per diem cost of mainte- regard tt ‘pplication for opera-
nance in detention homes; reim- tor’s licenses and employment
bursements of cities and counties. certificates.

53.1-241. Acceptance and expenditure of cer- 93.1-249. Community group homes and other
tain funds for children committed residential facilities for certain
to Department. children; personnel.

53.1-242. Disposition of property left by child.  53.1-250. Collection of information concerning

53.1-243. Examination and placing of such religious preferences by correc-

children. tional facilities.
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8 53.1-231. Investigation of cases for executive clemency by Parole
3oard. — The Virginia Parole Board shall, at the request of the Governor,
nvestigate and report to the Governor on cases in which executive clemency
s sought. In any other case in which it believes action on the part of the
lovernor is proper or in the best interest of the Commonwealth, the Board may
nvestigate and report to the Governor with its recommendations. (Code 1950,

1 53-229; 1970, c. 648; 1982, c. 636.)

CHAPTER 13.
Death Sentences.

Sec. Sec.
>3.1-232. Procedures for execution of death tence executed; who to be present.
sentence; subsequent process. 53.1-235. Certificate of execution of death sen-

<3.1-233. Death chamber; who to execute death tence.
sentence. 53.1-236. Disposition of remains.

<3.1-234. Transfer of prisoner; how death sen-

8§ 53.1-232. Procedures for execution of death sentence; subsequent
Process. — A. Sentence of death shall not be executed sooner than thirty days
|fter the sentence is pronounced. The court shall, in imposing such sentence,
IX a day when the execution shall occur.

B. Whenever the day fixed for the execution ofa sentence ofdeath shall have
lassed without the execution of the sentence and it becomes necessary to fix
i new date therefor, the circuit court which pronounced the sentence shall fix
mother day for the execution. The person to be executed need not be present
mt shall be represented by an attorney when such other day is fixed. A copy

the order fixing the new date ofexecution shall be promptly furnished by the
serk of the court making the order to the Director. The Director shall cause
1CI~ orc’er t0 be delivered to the person to be executed, and, if he is
mable to read it, cause it to be explained to him at least ten days before the
«te fixed for such execution, and make return thereof to the clerk of the court
vmch issued such order.

C. When the day fixed for the execution of a sentence of death has Dassed
i'rthout the execution of the sentence by reason of a reprieve granted hy the
-mvernor, it shall not be necessary for the court to resentence the prisoner. The
“ntence of death shall be executed on the day to which the prisoner has been
*Pneved.

D. Should the condemned prisoner be granted a reprieve by the Governor, or
*>tam a writ of error from the Supreme Court of Virginia, or should the
~ecution of the sentence be stayed by any other competent judicial proceeding,
iltR6 _ suc™ reP*ieve<writ °f error or stay of execution shall be served upon
i the Director, (ii) the warden or superinténdent having actual custody ofthe
rj6°ner, and (iii) the prisoner himself; the Director shall yield obedience to the

In any subsequent proceeding, the mandate of the court having regard
con(iernned prisoner shall be served upon the Director, the warden or
jdMJitendent having actual custody of the prisoner and upon the prisoner.
°uld the condemned prisoner be resentenced to death by the court, the
feedings shall be as hereinabove provided under the original sentence.
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which such prisoner is interested with others, infants or adults, may be sold,
exchanged for other real estate, or encumbered for the purpose of borrowing-
money to be used to erect buildings or other improvements on the same in the-
same manner as the real estate of an incompetent person in the hands of a
committee. (Code 1950, § 53-312; 1982, c. 636.)

The strong similitude between remedies chant's Adm'r v. Shry. 116 Va. 437.82S Z. t
for and againstthe property of lunatics nnd (1914).
convicts is emphasized hy this section. Mer-

§ 53.1-228. Disposal of unclaimed personal property of prisoner. — If
any prisoner in a state, local or community correctional facility, upon beiuug
released or having escaped, leaves personal property valued at less than SICO
in the custody of such facility for 6 months after his release or escape vritnauu
making a claim therefor, the Director or the sheriff, as the case may be. may
sell such property at public sale or may otheiwise dispose of the property, i ne
proceeds of such sale shall escheat to the Commonwealth and shall be paid irtc
the state treasury and credited to the Literarv Fund. (Coue 1950, 4 53-312.1

1956, c. 344; 1981, c. 497; 1982, c. 636.)

CHAPTER 12

E xecutive Clemency.

Sec. Sec.
53.1-229. Powers vested in Governor. 53.1-231. Investigation of cases f:r aicn ti
53.1-230. Commutation of capital punishment. clemency by Parole 3-z&r+

§ 53.1-229. Powers vested in Governor. — In accordance with the uru*m-
sions of Section 12 of Article V of the Constitution of Virginia, the ?0Ter t:
commute capital punishment and to grant pardons cr reprieves is vesterr ir. _ue
Governor. (Code 1950, § 53-228; 1970, c. 648; 1982, c. 636.)

status is to be reviewed as though the suxssu-
tuted sentence, and not the allege-: ;-

death penalty, had been impose-: :r\r;:uu-7
Lewis v. Commonwealth, 218 Va_ 21.

Cross reference. — For constitutional pro-
vision as to pardons and reprieves, see Va.
Const., art. V, § 12.

The effect of a commutation was to substi-
tute a sentence of life imprisonment for the S.E.2d 320 (1977).
death penalty, a substitution the Governor was Question of constitutionall:? cc
empowered to make without the defendant’s penalty rendered mootbycom n:":ci: —

consent. Lewis v. Commonwealth, 218 Va. 31. Where a life term is substituted -es—dI'.- ~
235 S.E.2d 320 <19771. cominutationforaviablesenter.ee :: ZAMNJr.

Substituted penalty is only sentence con- conclusion is inescapable that the- rsassnn: ~
sidered on appeal. — After commutation ofa  the constitutionality of the dea:.: pKuarr?
sentence of death, the penalty substituted been rendered moot. Lewis v. Cc
therefor is the only sentence to be considered on 218 Va. 31, 235 S.E.2d 320 *197T
appeal. In such circumstances, the defendant’s

§ 53.1-230. Commutation of capital punishment. — In any case-  »hic=
the Governor shall exercise the power conferred on him to commute uaumue-
punishment, he may issue his order to the Director, who shall recsrve aruu
confine the person whose punishment is commuted according to such truer
carry into effect any commutation of punishment, the Governor may taeue me
warrant directed to anv proper officer, and the same shall be c-ceyeu arum
executed. (Code 1950, §53-228.1; 1956, c. 344; 1981. c. 497; 1982. :
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CHAPTER 10.70
COMMITMENTS AND EXECUTIONS

Section

10.70.010 Commitment until fine and costs are paid.

10.70.020 Mittimus upon sentence to imprisonment.

10.70.030 Repealed.

10.70.040 Death sentence—Sheriff to hold prisoner.

10.70.050 Death warrant—Form.

10.70.060 Death sentence—Mittimus to sheriff.

10.70.070 Mittimus on death sentence—Return by sheriff.
10.70.080 Death penalty—Custody of prisoner and execution.
10.70.000 Death penalty—How executed.

10.70.100 Death warrant—Record by superintendent of prison,
10.70.110 Death warrant—Return to clerk.

10.70.120 Proceedings on failure to execute on day named.
10.70.130 Returns on death warrant and mittimus—Filing by cier.v.
10.70.140 Aliens committed—Notice to immigration authority.
10.70.150 Aliens committed—Copies of clerk's records.

10.70.010 commitment until fine and costs are paid

When the defendant is adjudged to pay a fine and costs, the
court shall order him to be committed to the custody of the
sheriff until the fine and costs are paid or secured as provided
by law.

Enacted by Code 1881, § 1119.

Historical Note

Source:

Laws 1854, p. 123, § 141.
Laws 1873, p. 242, §277.
RRS § 2200.

Cross References
Collection and disposition of fines and costs, see § 10.82.010 et seq.
Commitment for failure to pay fine and costs, execution against defendant's

property, see § 10.82.030.

Judgments a lien on realty, see 5 10.64.080.
Procedure to secure discharge from confinement as criminally insane, see

§ 10.77.110.
Stay of execution for sixty days on recognizance, see 10.82.020, 10.82.025.

Library References

Fnesc=io to 13. C.J.S. Fines §§ 11, 12.



10.70.010 CRIMINAL PROCEDURE

Notes of Decisions

1. In general

W here trial court did not direct
additional imprisonment for failure
to pay fine, part of commitment in-

[pPidhmEMKBRaG efsuft" WIE G0
Boyd v. Archer (C.A.1930) 42 F.2d

present without infringing h;s rights,
In re St. Clair (1926) 140 W ash- 675,
250 P. 55.

* nl.gnder RRS § 2200 (now. tics sec*

‘10n) court has power on sent~c g
defendant to term of impnsccmem
and to pay fine, to further provide

Provisions as to manner of enforc- that he could be committed tn jail

ing fine are no part of punishment, until fine is satisfied according to
and may be written into formal law. State v. Tullock (1522 118
judgment when accused is not Wash. 496,203 P. 932.
10.70.020  Mittimus upon sentence to imprisonment

When any person shall be sentenced to be imprisoned ir. the

penitentiary or county jail, the clerk of the court shall, as soon
as may be, make out and deliver to the sheriff of the cour.ty or
his deputy, a transcript from the minutes of the court of zjc'n
conviction and sentence, duly certified by such clerk, which sihall
be sufficient authority for such sheriff to execute the sentence,
who shall execute it accordingly.

Enacted by Code 1881, § 112G.

Historical Note

Source:

Lews 1854, p. 124, § 148.
Laws 1873, p. 243, § 284.
RRS § 2207.

Cross References

Form of sentence to penitentiary, see § 10.64.060.

Library References

C.J.S. Criminal Law 88 16CE£

Criminal Law 0=999(1 to 3).

Notes of

1. In general

Where certified copy of order di-
recting accused's imprisonment in
penitentiary, and record of convic-
tion, was delivered to warden, ac-
cused was properly retained in cus-
tody, though no warrant or mittimus
was issued. In re Thurston (C.A.
1916) 233 F. 847.

1613.

Decisions

This is only statute that tcwcnen
what might be termed "warran." tf
commitment”; it is clear on
face, and there is no reason why »sf'ms
in his

den should have possea”™-cr:
such warrant, which is merely
iff's authority to transfer prises”

from county of sentence to per*itiK-



COMMITMENTS AND EXECUTIONS

tiary. Whipple v. Smith (1949) 33
Wash.2d 615, 206 P.2d 510.

Where prisoner by virtue of mitti-
mus from clerk, is under supervision

of sheriff, court no longer has au-
thority over him. In re Cavitt
(1932) 170 Wash. 84, 15 P.2d 276.

10.70.050

lawfully in custody and may be
guilty of attempt to escape jail, al-
though sheriff did not have in his
possession any commitment or writ-
ten evidence of authority to detain
him, this section merely providing
that such commitment shall be suffi-
cient authority to sheriff to execute

sentence, not that it is essential,
State v. Hatfield (1911) 66 Wash. 9,
118 P. 893.

One imprisoned in county jail aft-
er final judgment of conviction and
sentence authorizing his detention is

10.70.030 Repealed by Laws 1955, ch. 42, p. 332
Historical Note
The repealed section, enacted by See, now, 88 9.95.060, 9 95.062.

Laws 1903, ch. 35, p. 39 and derived
from RRS § 1746, related to dates of
commencement of prison sentences.

10.70.040 Death sentence— Sheriff to hold prisoner

Pending the issuance of the death warrant the sheriff shall
hold the condemned person in safe custody.

Enacted by Laws 1901, Ex.Sess., ch. 9, 88.

Criminal Law C=999(2). C.J.S. Criminal Law § 1613.

10.70.050 Death warrant— Form

When judgment of death is rendered following conviction and
no appeal is taken, or the judgment has been affirmed on appeal,
a death warrant shall be issued by the clerk of the trial court,
which said warrant shall be signed by a judge of said court and
attested by the clerk thereof under the seal of the court. Said
warrant shall be directed to the superintendent of the state peni-
tentiary of the state of Washington, and shall state the convic-
tion of the person named therein and the judgment of the court,
and appoint a day in which the judgment shall be executed by

7
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the superintendent of the state penitentiary, which shall not be
less than thirty nor more than ninety days from the date of fi-

nal judgment.

Enacted by Laws 1901, Ex.Sess., ch. 9, 8 1

Historical Note

Source:

Laws 1854, p. 125. § 152.
Laws 1860, p. 152, § 291.

Laws 1873, p. 244. § 288.
Code 1881, 5 1)30.
RRS §2210.

Cross References

Pardons, reprieves and commutations, see § 10.01.120.

Library References

Criminal Law e=>999(2).

C.J.S. Criminal Law § 1613.

Notes of Decisions

1. In general

Where appeal from death sentence
is taken, no death warrant can issue

unless and until judgment is af-
firmed. State ex rel. Bird v. Supe-
rior Court (1948) 30 Wash.2d 110,
190 P.2d 762.

Better practice is to withhold sign-
ing of death warrant until appeal pe-
riod has expired. Id.

Order of lower court fixing day of
execution of one convicted of mur-
der is not reviewable on appeal, and
hence appeal from such order af-
fords no ground for application for
stay of execution of death sentence.
State v. Seaton (1902) 27 Wash. 120,
67 P. 572.

Since divisions of a day are not
allowed to make priorities in stat-
utes, a repealing act, to be of imme-
diate force, takes effect from the be-
ginning of the day on which it was
enacted, and hence a death warrant
issued on the very day an act
amending the statute under which it

was issued was to take effect, but
which amended act was repealed
also on the same day, was valid. In
re Boyce (1901) 25 Wash. 612, 66 P.
54,

Superior court was compelled to
issue death warrant in accordance
with existing law, although before
such death warrant could have been
carried out, existing law would have
been superseded by later enactment
which would go into effect in period
intervening between application for
death warrant and date fixed for ex-
ecution. State ex rel. Campbell v.
Superior Court (1901) 25 Wash. 271.
65 P. 183.

Though time of execution of death
sentence should be fixed in warrant,
and not in judgment, irregularity of
death sentence fixing specific day
for its execution does not affect va-
lidity of judgment. Timmerman v.
W ashington Territory (1888) 3
Wash.Terr. 445, 17 P. 624.

10.70.0*60 Death sentence— Mittimus to sheriff

At the time of the issuance of said death warrant an order
shall be issued by the clerk of the court, which shall be signed
by the judge and attested by the clerk under the seal of the
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court. Said order shall direct the sheriff to hold the person con-
demned to death, who shall be named therein, in safe custody
and forthwith deliver said person, together with the death war-
rant, into the hands of the superintendent of the state peniten-

tiary.
Enacted by Laws 1901, Ex.Sess,, ch. 9, §2.

Historical Note

Source:

Laws 1873, p. 244, § 288.
RRS § 2213,

Cross References

Issuance of death warrant, see § 10.70.050.
Pardons, reprieves and commutations, see § 10.01.120.

Library References

Criminal Law C=999(2). C.J.S. Criminal Law § 1613.

10.70.070  Mittimus on death sentence— Return by sheriff

The sheriff to whom the above named order is issued and de-
livered shall immediately execute such order and return the same
into court within twenty days after he has delivered the death
warrant and the person named therein into the hands of the
supei'intendent of the state penitentiary, with his return thereon
showing all proceedings had by him thereunder.

Enacted by Laws 1901, Ex.Sess., ch. 9. 86.

Historical Note

Source:
RRS § 2217.

Cross References

Pardons, reprieves and commutations, see S 10.01.120.

Library References

Criminal Law C=999(2). C.J.S. Criminal Law § 1613.

10.70.080 Death penalty—Custody of prisoner and execu-
tion

Upon delivery to him of said death warrant and of the person

therein named, the superintendent of the state penitentiary shall

take the person condemned to be executed and keep said person
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in safe custody within said state penitentiary until the day ap.
pointed in the warrant for the execution, upon which appointed
day he shall carry out the mandate contained in said warrant by
executing said condemned person within the walls of the state
penitentiary in the manner provided by law. And between the
date of receiving such condemned person and the date fixed in
such warrant for his execution, such superintendent shall not
suffer or permit any person to visit, converse or communicate
with such condemned person excepting the attendants in the
state penitentiary, legal, spiritual and medical advisers, and the
members of the immediate family of the condemned person,
which visits and communications shall be under and subject to
the rules and regulations of the state penitentiary.

Enacted by Laws 1901, Ex.Sess., ch. 9, §3.

Historical Note

Source:
RRS 1 2214.

Cross References

Pardons, reprieves and commutations, see § 10.01.120,

Law Review Commentaries

Capital punishment, 35 Wash.L.
Rev. 335 (1960).

Library References

Criminal Law G=1219. C.J.S. Criminal Law 88 2001 et

seq.

10.70.090 Death penalty—How executed

The punishment of death prescribed by law must be inflicted
by hanging by the neck.
Enacted by Code 18381, §1131.

Historical Note

Source:

Laws 1854, p. 125, § 153.
Laws 1873, p. 244, §289.
RRS § 2212.

Law Review Commentaries

Capital punishment. 35 Wash.L.
Rev. 335 (1960).

10



COMMITMENTS AND EXEcuUTIoNs 10.70.120

Library References

Criminal Law 0=1219. C.J.S. Criminal Law 58 2001 et
seq.

10.70.100 Death warrant—Record by superintendent of
prison

The superintendent of the state penitentiary shall keep in his

office as part of the public records a book in which shall be en-

tered a copy of the death warrant and his return made thereon,

together with a complete statement of his acts in pursuance of

said warrant.
Enacted by Laws 1901, Ex.Sess., ch. 9, § 4.

Historical Note

Source:
RRS § 2215.

Cross References
Pardons, reprieves and commutations, see § 10.01.120.

Library References

Criminal Law G=999(2), C.J.S. Criminal Law § 1613.

10.70.110 Death warrant— Return to clerk

Within twenty days after said execution the superintendent of
the state penitentiary shall return said death warrant to the
clerk of the court from which same was issued with his return
thereon showing all proceedings had by him thereunder.

Enacted by Laws 1901, Ex.Sess., ch. 9, § 5.

Historical Note

Source:
RRS § 2216.

Cross References

Pardons, reprieves and commutations, see 5 10.01.120.

10.70.120  Proceedings on failure to execute on day named

Whenever the time appointed for the execution of a prisoner
shall have passed, from any cause, the court by whom the time

11
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was fixed, or the judge or judges thereof, shall cause the pri&'jr-
er to be brought immediately before the said court, judg=r ar

judges, and proceed to appoint a day for the carrying into

of the sentence of death.
Enacted by Code 1881, § 1133.

Historical Note

Source:
Laws 1854. p. 125, § 155.
Laws 1873, p. 245, § 291.
RRS §2222.

Cross References

Pardons, reprieves and commutations, see § 10.01.120.

Library References

Criminal Law <£=1219.

Notes of Decisions

in general
Appointment of another day for
execution of death penalty, in ac-
cordance with this statute, when day
first appointed has passed during
pendency of appeal, is not in denial
of due process of law or in violation
of Federal Constitution. Craemer v.

1.

Washington (1897) 18 S.Ct. 1, 168
U.S. 124, 42 L.Ed. 407.

Recall of death warrant was un-
necessary because it was rendered
inoperative when date fixed by
death warrant for execution had

passed. State ex rel. Bird v. Superi-
or Court (1948) 30 Wash.2d 110, 190

P.2d 762.

Where time fixed for carrying into
effect execution of death sentence
has passed, another order to that ef-
fect must be obtained from court
pronouncing sentence, before it can
be carried into execution. Grossi v.
Long (1925) 136 Wash. 133, 238 P.
983.

Ballinger's Ann.Codes & St. 88§
6993 to 6996, prescribed the proceed-
ings to be taken when the judgment
of death was rendered, and included
the provision that “the judge shall

12

C.J.S. Criminal Law
seq.
appoint a day for the execurt™rr

which shall not be less than 20
more than 90 days from the time
judgment, and the sheriff or orn-af
to whom a death warrant is deti-
ered shall return the same within 3
days after the time fixed for

tion." Act March 8, 1901, relsiz
to the death warrant, the conterrx
thereof, the return, and fixing
place of execution, amended !J 5SSL
Mandamus would lie

6995, supra.
compel the judge of the superr-nr
court to issue a death warrsmr

against a defendant convicted

the amendment though the day fixe”
therein would necessarily be

the amendment took effect. Sc327
ex rel. Campbell v. Superior Cm?—
of Pierce County (1901) 25 W -issz-
271,65 P. 183.

Reprieve for time certain, new
ecution date, and issuance of nas*"
death warrant. Op.Attv.Gen. 194S—
1946, p. 428.

Necessity for fixing date of exen”
tion of death sentence after expr—-
tion of reprieve granted by governor'
Op.Atty.Gen. 1933-34, p. 296.
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10.70.130 Returns on death warrant and mittimus— Filing
by clerk

The clerk of the court from which the death warrant and the
order to the sheriff were issued shall, upon receipt of the returns
from the superintendent of the state penitentiary and from the
sheriff hereinbefore directed, file same with the records in the
case and subjoin to the record of conviction and sentence a brief
abstract of such returns,

Enacted by Laws 1901, Ex.Sess., eh. 9, § 7.

Historical Note

Source:

Laws 1854, p. 125, § 154.
Code 1S8I, §1132.
RRS § 2218.

Cross References

Pardons, reprieves and commutations, see § 10.01.120.

Library References

Criminal Lawe=999(2), 1219. C.J.S. Criminal Law 8§ 1613, 2001
et seq.

10.70.140  Aliens committed— Notice to immigration au-
thority

Whenever any person shall be committed to the state peniten-
tiary, the state reformatory, the county jail or any other state
°r county institution which is supported wholly or in part by
Public funds, it shall be the duty of the warden, superintendent,
sheriff or other officer in charge of such state or county institu-
tion to at once inquire into the nationality of such person, and if
it shall appear that such person is an alien, to immediately noti-
fy the United States immigration officer in charge of the district
in which such penitentiary, reformatory, jail or other institution
is located, of the date of and the reasons for such alien commit-
ment, the length of time for which committed, the country of
which he is a citizen, and the date on which and the port at
which he last entered the United States.

Enacted by Laws 1925, Ex.Sess., ch. 169, jj 1.

Historical Note

Source:
RRS §2206-1.

13
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Library References

Aliens C=17. C.J.S. Aliens 85 14. 15.
Criminal Law C=999(l). C.J.S. Criminal Law j !60S et seq.

Notes of Decisions

1. In general

Deportation of persons discharged
from reformatory and penitentiary.
Op.Atty.Gen. 1913-14, p. 443.

10.70.150 Aliens committed— Copies of clerk’s records
Upon the official request of the United States immigration of-

ficer in charge of the territory or district in which is located

any court committing any alien to any state or county institu-

tion which is supported wholly or in part by public funds, it
shall be the duty of the clerk of such court to furnish without
charge a certified copy of the complaint, information or indict-
ment nnd the judgment and sentence and any other record per-
taining to the case of the convicted alien.

Enacted by Laws 1925, Ex.Sess., ch. 169, § 2.

Historical Note

Source:
RRS §2206-2.
Library References
Aliens C=17, C.J.S. Aliens 88 14, 15.

Criminal Law C=1000. C.J.S. Criminal Law § 1608 et seq.



CHAPTER 10.94
DEATH PENALTY

Sedlen

10.94.010 Notice of intention— Filing- required, when—Service—
Contents— Failure of as bar to request.

lu.94.020 Special sentencing proceeding— Proceduie.

10.94.030 Mandatory review of sentence by state supreme court—
Procedures— Consolidation with appeal.

10.94.900 Severability— 1977 ex.s. ¢ 206.

10.94.010 Notice of intention—Filing required, when—
Service— Contents—Failure of as bar to re-

quest

When a defendant is charged with the crime of murder in the
first degree as defined in RCW 9A.32.030(1) (a), the prosecuting
attorney or the prosecuting attorney’s designee shall file a writ-
ten notice of intention to request a proceeding to determine
whether or not the death penalty should be imposed when the
prosecution has reason to believe that one or more aggravating
circumstances, as set forth in RCW 9A.32.045 as now or hereaf-
ter amended, was present and the prosecution intends to prove
the presence of such circumstance or circumstances in a special
sentencing pioceedir.g under RCW 10.94.020.

The notice of intention to request the death penalty must be
served on the defendant or the defendant's attorney and filed
with the court within thirty days of the defendant’s arraignment
m superior court on the charge of murder in the first degree un-
'ier RCW 9A.32.030(1) (a). The notice shall specify the aggra-
vating circumstance or circumstances upon which the prosecut-
es attorney bases the request for the death penalty. The court
"eay. within the thirty day period upon good cause being shown,
'Mend the period for the service and filing of notice.

If the prosecution does not serve and file written notice of in-
‘eni to request the death penalty within the specified time the
."'osecuting attorney may not request the death penalty.

A'itU-d by Laws 1977, Ex.Sess., ch. 206. S 1, eff. June 10,1977.

Library References

Cnminal Law C=9R4. C.J.S. Criminal Law 5 1567.
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10.94.020 Special sentencing proceeding—Procedure

(1) If notice of intention to request the death penalty has
been served and filed by the prosecution in accordance with
RCW 10.94.010, then a special sentencing proceeding shall be
held in the event the defendant is found guilty of murder in the
first degree under RCW 9A,32.030(1) (a).

(2) If the prosecution has filed a request for the death penal-
ty in accordance with RCW 1C.94.0.10. and the trial jury returns
a verdict of murder in the first degree under RCW 9A.32..
030(1) (a), then, at such time as the verdict is returned, the
trial judge shall reconvene the same trial jury to determine in a
separate ~peeial sentencing proceeding whether there are one or
more aggravating circumstances and whether there are mitigat-
ing circumstances sufficient to merit leniency, as provided in
RCW 9A.32.045 as now or hereafter amended, and to answer
special questions pursuant to subsection (10) of this section.
The special sentencing proceeding shall be held as soon as possi-
ble following the return of the jury verdict.

(3) At the commencement of the special sentencing proceed-
ing the judge shall instruct the jury as to the nature and pur-
pose of the proceeding and as to the consequences of its findings
as provided in RCW 9A.32.040 as now or .--reafter amended.

(4) In the special sentencing proceeding, evidence may hbe
presented relating to the presence of any aggravating or miti-
gating circumstances as enumerated in RCW 9A.32.045 as now
or hereafter amended. Evidence of aggravating circumstances
shall be limited to evidence relevant to those aggravating cir-
cumstances specified in the notice required by RCW 10.94.010.

(5) Any relevant evidence which the court deems to have
probative value may be received regardless of its admissibility
under usual rules of evidence: Provided, That the defendant is
accorded a fair opportunity to rebut any hearsay statements:
Provided further, That evidence secured in violation of the Con-
stitutions of the United States or the state of Washington shall
not be admissible.

16) Upon the conclusion of the evidence, the judge shall give
the jury appropriate instructions and the prosecution and the de-
fendant or defendant's counsel shall be permitted to present ar-
gument. The prosecution shall open and conclude the argument

to the jury.
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(7) The jury shall then retire to deliberate. Upon reaching a
decision, the jury shall specify each aggravating circumstance
‘hat it unanimously determines to have been established beyond
a reasonable doubt. In the event the jury finds no aggravating
circumstances the defendant shall be sentenced pursuant to
RCW 9A.32.040(3) as now or hereafter amended.

18) If the jury finds there are one or more aggravating cir-
cumstances it must then decide whether it is also unanimously
convinced beyond a reasonable doubt there are not sufficient
mitigating circumstances to merit leniency. If the jury makes
such a finding, it shall proceed to answer the special questions
submitted pursuant to subsection (10) of this section.

(9) If the jury finds there are one or more aggravating cir-
lumstances but fails to be convinced beyond a reasonable doubt
"here are not sufficient mitigating circumstances to merit leni-
ency the defendant shall be sentenced pursuant to RCW 9A.32.-
'-10(2) as now or hereafter amended.

(10) If the jury finds that there are one or more aggravating
<'rcumstances and is unanimously convinced beyond a reasonable
I>ubt that there are not sufficient mitigating circumstances to
merit leniency, the jury shall answer the following questions:

<a) Did the evidence presented at trial establish the guilt of
'¢"e defendant with clear certainty?

*hi Are you convinced beyond a reasonable doubt that there
s a probability that the defendant would commit additional
*'eminal acts of violence that would constitute a continuing
'eommgf t0 sOCiety?

:he state shall have the burden of proving each question and
‘¥ court shall instruct the jury that it may not answer either

<¢"jon in the affirmative unless it agrees unanimously.

. * e jury answers both questions in the affirmative, the de-
edan: shall be sentenced pursuant to RCW 9A.32.040Q) as
' v Or hereafter amended.
« the jury answers either question in the negative the defend-

. be senWnced pursuant to RCW 9A.32.040(2) as now or
‘¢ eafter amended.

-:<i by Laws 1977. Ex.Sess.. ch. 200. § 2. eff. June 10,1977.

Library References

-e"eal Law C=9S4. C.J.S. Criminal Law 5 1567.
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10.94.030 Mandatory review of sentence by state snprem*
court—Procedures— Consolidation with app”a

(1) Whenever the death penalty is imposed, and upcr t're
judgment becoming final in the trial court, the sentence shall b™
reviewed on the record by the supreme court of Washirsrcc
The clerk of the trial court within ten days after receiving thr
transcript, shall transmit the entire record and transcript to r.-re
supreme court of Washington together with a notice prepared ry
the clerk and a report prepared by the trial judge. The rjotisie
shall set forth the title and docket number of the case the ramie
of the defendant and the name and address of the defendant's v -
torney, a narrative statement of the judgment, the ofterse err:
thp punishment prescribed. The report shall be in the forrr. cf a
standard questionnaire prepared and supplied by the supreme
court of Washington.

(2) The supreme court of Washington shall consider the pun-
ishment as well as any errors enumerated by way of apeerL

(3) With regard to the sentence, the court shali ceterrriic.e
(a) Whether the evidence supports the jury’s fLrdirgs: am

(b) Whether the sentence of death is excessive or ilsprcpcr-
tionate to the penalty imposed in similar cases, considering rcm
the crime and the defendant.

(4) Both the defendant and the state shall have rhe rigrr re
submit briefs within the time provided by the court, and *c ppbssstt
oral argument to the court.

(5) The court shall include in its decision a reference cc
similar cases which it took into consideration. In acd-trcr cr nr
authority regarding correction of errors, the court. *c:r regr_n.
to review of death sentences, shall be authorized to:

(@) Affirm the sentence of death; or

(b) Set the sentence aside and remand the case for res-em sr;
ing by the trial judge based on the record and argument :: mrr-
sel. The records of those similar cases referred tc r. tne ht-
preme court of Washington in its decision and the a v n zzs pre-
pared therefor shall be provided to the resentencing r-'-r=
the judge’s consideration.

(6) The sentence review shall be in addition to d_r=-n appear—
if taken, and the review and appeal shall be consoiide.ce*f fen rrr-
sideration. The court shall render its decision or. er—err
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enumerated, the factual substantiation of the verdict, and the
validity of the sentence.
Added by Laws 1977. Ex.Sess.. ch. 206. S7, eff. June 10. 1977.

Library References

Criminal Law C=1026, 106S>i et C.J.S, Criminal Law 51 1668, 1701.
seq.

10.94.900 Severability— 1977 ex.s. ¢c 20G

If any provision of this 1977 amendatory act, or its applica-
tion to any person or circumstance is held invalid, the remainder
of the act, or the application of the provision to other persons or
circumstances is not affected.

Enacted by Laws 1977, Ex.Sess., ch. 206, 8§ 10. eff. June 10,1977.

Historical .Note

Reviser's Note: This applies to the to RCW 9.01.200, 10.94.010. 10.94.-
amendments to RCW 9A 32.040. 9A.- 020. 10.94.030. and 10.94.900 as en-
32.045. 9A,32.046, and 9A.32.047 and acted by 1977 ex.s. ¢ 206.
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§ 6-2-101

OFFENSES AGAINST THE PERSON

§ 6-2-101

CHAPTER 2
Offenses Against the Person

Article 1. Homicide

Sec.
6-2-101.
6-2-102.

Murder in the first degree; penalty.

Presentence hearing for murder in
the first degree; mitigating und
aggravating circumstunces, effect
of error in hearing.

Review of death sentences; notice
from clerk of trial court; factors to
be considered by supreme court;
disposition of appeal.

Murder in the second degree; penalty.

Manslaughter; penalty.

Homicide by vehicle; aggravated ho-
micide by vehicle; penalties.

Criminally negligent homicide.

6-2-103.

6-2-104.
6-2-105.
6-2-106.

6-2-107.

Article 2. Kidnapping und Related
Offenses

6-2-201. Kidnapping; penalties; effect of re-
lease of victim.

Felonious restraint; penalty.

False imprisonment; penalties.

Interference with custody; presump-
tion of knowledge of child's age;
affirmative defenses; penalties.

6-2-202
6-2-203.
6-2-204.

Article 3. Sexual Assault

Definitions.
Sexual assault in the first degree.
Sexual assault in the second degree

6-2-301
6-2-302.
6-2-303

ARTICLE 1

Cross references. — As to aggravated
assault und battery on pregnant woman, see
5 6-2-502 As to civil action for wrongful death
when the death shall have been caused under
such circumstances as amounts in law to
nturder in the first or second degree or man-
slaughter, see 4 1-38-101. For provision that
felonious taking of life precludes inheritance or

Sec
6-2-304.
6-2-305.
6-2-306.
6-2-307.
6-2-318.
6-2-3C9

Sexual assault in the third degTee.

Sexual assault in the fourth degree.

Penalties for sexual assault.

Evidence of marriage as defense.

Criminality of conduct; victim's age.

Medical examination of victim; costs;
use of report; minors.

rfames not to be released; restrictions
on disclosure or publication of
information; violations, penalties;
effect of disclosure; "minor vic-
tim"

Corroboration unnecessary.

Evidence of victim's prior sexual con-
duct or reputation; procedure for
introduction.

6-2-310.

6-2-311.
6-2-312.

Article 4. Robbery and Blackmail

6-2-401. Robbery; aggravated robbery; penal-
ties.

6-2-402. Blackmail;
penalties.

aggravated blackmail;

Article 5. Assault and Battery

6-2-501. Simple assault; battery; penalties

6-2-502. Aggravated assault and battery; pen-
alty.

6-2-503. Child abuse; penalty.

6-2-504. Reckless endangering: penalty.

6-2-505. Terroristic threats; penalty

HOMICIDE

insurance benefits, see 4 2-14-101. As to pen-
alty if death results from willful destruction,
etc., of railroad tracks or fixtures, see
4 37-12-103

Am. Jur. 2d, ALR nnd C.J.S. references.
— Corporation's criimrnl liability for homi-
cide. 45 Al.R4th 1021

S 6-2*101. Murder in the first degree; penalty.

lai

Whoever purposely and with premeditated malice, or in the perpetra-

tion of. or attempt to perpetrate, any sexual assault, arson, robbery, burglary,
escape, resisting arrest or kidnapping, or by administering poison or causing
the same to be done, kills any human being is guilty of murder in the first

degree.
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§ 6-2-101

WYOMING STATUTES 1977 i

6-2 101

$» A person convicted of murder in the first degree shall r*e punished by

death or life imprisonment according to law. <.aws 1982. ch. ”

171. i L.t

I General Consideration.
Il.  Purpose. Premeditation and Malice.
11l. Felony Murder.

I. GENERAL CONSIDERATION

Death penalty constitutior.nl. — The
death penalty, if administered in a humane
fashion, is constitutional. Hopkinson v. State,
664 P.2d 43 (Wvo.i, cert, denied, 464 L'S. 90S,
104 S. Ct. 262! 78 L. Ed. 2d 246 <19831.

Constitutionality of former statute im-
pos.ng mandatory death penalty for mur-
der when its commission involved certain
aggravating circumstances. — See Kennedy
v. State, 559 P.2d 1014 iWvo. 1977>.

Second-degree murder may be lesser
included offense. — The elements of the
lesser offense of murder in the second degree
are identical to part of the elements of murder
in the first degree; both contain the elements of
the killing of a human being with malice and
purpose. Stale v. Selig. 635 P.2d 786 <\Vyo.
1981).

On information charging all elements of
murder in the first degree as well as elements
of second degree and on a plea of guilty
defendant could be sentenced for second degree
murder. Hollibaugh v. Hehn. 13 Wyo. 269. 79
P. 1044 <19051.

Where indictment charges assault with in-
tent lo commit murder in the first degree,
defendant may be convicted of assault with
intent to commit murder in the second degree,
as the latter is an included offense. Brantlv v.
State. 9 Wyo. 102. 61 P. 139 <1900<.

But felony murder is not divisible into
lesser degrees of homicide since the necessary
elements of first degree murder — premedita-
tion. deliberation and malice aforethought —
are imputed in felony murder by a conclusive
presumption. Richmond v State. 554 P2d
1217 Wyo. 1976i.

Manslaughter is not an offense necessarily
included in robbery and therefore is not a
lesser included ofTense of the crime of felony
murder. Richmond v Stale. 554 P.2d 1217
/Wyo. 1976l

Aggravated robbery and felony murder
are two distinct statutory offenses, and
imposition of consecutive sentences for the
violation of thi se statutes, whether us a princi-
pal or as an accessory, does not violate the
double jeopardy provisions of either the consti-
tution of the state of Wyoming or the constitu-

3; 1983, ch.

tion of the L'nited States 5 _-r State. 744

P.2d 111? (Wyo. 19871
Aiding and abetting
slaughter is lesser-included ;.ffense of aid-
ing and abetting first c-egree murder.
Jahnke v. Slate, 692 P.23 r*2 Wyo. 19841.
Motive as probative factce-. — While mo-
tive, defined as that which '.-i“zs cr tempts the

vuiuntary man-

mind to indulge in a act. is not an
element of a crime and zr->ml of it is not
essential to sustain a cors— cc.:<*. .: does have

great probative force in ietc-rsiining guilt,
especially in cases which tec--d on circum-
stantial evidence. Jones v 5*56 P.2d 837
iWyo. 19771

Thf. absence of motive is ir -aponant fact ir.
deter mining the degree of g-icii. particularly
when the claim is of an accioeatal shooting
Buckles v. State. 500 P 2d Wvo.i. cert
denied, 409 U.S. 1026. 93 5 Cc 4*5.34 L. Ed
2d 320 <1972i.

Information held suffici-Kcc. — An infor-
mation charging murder c-_— -s'y and with
premeditated malice, und-:.- .-.is section. will
sustain conviction for mures.- _¢> : proofshow-
ing murder was committed g attempted

robbery, notwithstanding arc 1 4 10, Wyo
Const., giving accused righ: o. Cr-cand nature
and cause of accusation Ha.—.: State, 34

Wyo. 175. 242 P. 411 '1926

Instructions as to burden
of self-defense. — When s- -iefe-ase is prop
erlv raised, the jury should m- specifically
instructed that the state has- the burden t
prove absence of self-deferis- cc a reason-
able doubt. Small v. State. - - - f 420 (Wyo
1984i. cert, denied. 469 1‘S ..4 105 S. Ct
1215. 84 L. Ed. 2d 356 |l.-.-r*

Effect of guilty plea. — T :» ::;e;C ofa plea
of guilty was tantamount v i .tion and it
waived the state's need Pixley v
State. 406 P.2d 662 iWvo ;

On prosecution for mure-.-
rape, plea of guilty dispense-
corpus delicti and venue -« it.-
Wyo. 379. 151 P.2d 950 1-~

Plea of self-defense. —

-fproving lack

r *
- perpetration .f
e.-.h proof oc

Brown, 6*

: mous natur-

or quality of the plea of -e."-di- ----- is that c/
justification or excuse for a-. .:-r»ise unlaw
fui homicide or aggravated -t and bat
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sity of the proof thereof. Osborn v. State. 672
P.2d 777 tWvo. 1983). cert, denied. -165 U.S
1051, 104 S. Ct. 1331. 79 L Ed 2d 726 0984".

Time sequence is not important in felony-
murder as long as the evidence, including the
inferences, point lo one continuous transaction.
Whether the homicide preceded, followed or

was contemporaneous with the robbery is
immaterial. Cloman v. State. 574 P.2d 410
(Wyo. 1978).

Fact that pistol was discharged in strug-
gle for its possession during robbery made
no difference in the degree of murder State
v. Best, 44 Wyo. 383. 12 P.2d 1110 (1932).

Codefendants equally guilty. — If two or
more persons are jointly engaged in the perpe-
tration of or an attempt to perpetrate n rob-
bery. and a human being is killed during its
commission by any one of the persons so jointly-
engaged. then each of the offenders is equally

OFFENSES AGAINST THE PERSON
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42.568 P.2d 837.86 P. 17 (Wyo. 1977) See also,
rehearing denied. 86 P. 544* (1906).

Evidence of intent to kill during robbery
sustains capital punishment eligibility. —
The evidence was sufficient of the defendant’s
"tent to kill during an armed robbery and to
thus sustain his eligibility for capital punish-
ment. Engberg v. State. 686 P.2d 541 (Wyo.),
cert, denied, 469 U.S. 1077. 105 S. Ct. 577, 83
L. Ed. 2d 516 (1984).

Evidence held sufficient. — Evidence that
defendant shot deceased after having unsuc-
cessfully attempted an entrance through
locked door of truck owned by deceased with
intent to pilfer s; me is sufficient to sustain
conviction of murder in the first degree. State
v. Lindsay. 77 Wyo. 410, 317 P.2d 506 (1957).

Evidence sufficient to sustain conviction
of attempted sexual assnult felony murder.
— See Murray v. State. 671 P.2d 320 IWyo

guilty of the homicide.; Clay v. State. 15 Wyo. 1983).

8 6-2-102. Presentence hearing for murder in the first
degree; mitigating and aggravating circum-
stances; effect of error in hearing.

@ Upon conviction of a person for murder in the first degree the judge
shall conduct a separate sentencing hearing to determine whether the
defendant should be sentenced to death or life imprisonment. The hearing
shall be conducted before the judge alone fif;

() The defendant was convicted by a judge sitting without a jury;
(i) The defendant has pled guilty: or
(iii) The defendant waives a jury with respect to the sentence.

(> In all other cases the sentencing hearing shall be conducted before the
jury which determined the defendant’s guilt or. if the judge for good cause
shown discharges that jury, with a new jury impaneled for that purpose.

©) The judge or jury shall hear evidence as to any matter that the court
deems relevant to a determination of the sentence, and shall include matters
relating to any of the aggravating or mitigating circumstances enumerated in
subsections <h) and ijt of this section. Any evidence which the court deems to
have probative value may he received regardless of its admissibility under the
exclusionary rules of evidence, provided the defendant is accorded a fair
opportunity to rebut any hearsay statements, and provided further that only
such evidence in aggravation as the state has made known to the defendant or
his counsel prior to his trial shall he admissible.

t»  Upon conclusion of the evidence and arguments the judge shall give
the jury appropriate instructions. including instructions as to any aggravat-
ing or mitigating circumstances, as defined in subsections (hi and iji of this
section, or proceed as provided hy paragraph <ii) of this subsection:

<1 Aft + hearing all the evidence, the jury shall deliberate and render
it recommendation of sentence In the judge, based upon the following

21
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(A) Whether one <1>or more sufficient aggravating circumstances
exist as set forth in subsection ih) of this section;

iB) Whether sufficient mitigating circumstances exist as set forth
in subsection (j) of this section which outweigh the aggravating
circumstances found to exist; and

(Ci Based upon these considerations, whether the defendant
should be sentenced to death or life imprisonment,

iii) In nonjury cases, the judge shall determine if any aggravating or
mitigating circumstances exist and impose sentence within the limits
prescribed by law, based upon the considerations enumerated in subpara-
graphs (A), (B) and (C) of (paragraph (i) of) this subsection.

(& The death penalty shall not be imposed unless at least one (1) of the
aggravating circumstances set forth in subsection (hi of this section is found.
The jury, if its verdict is a recommendation of death, shall designate in
writing signed by the foreman of the jury the aggravating circumstance or
circumstances which it found beyond a reasonable doubt. In nonjury cases the
judge shall make such designation. If the jury cannot, within a reasonable
time, agree on the punishment to be imposed, the judge shall impose a life
sentence.

(® Unless the jury trying the case recommends the death sentence in its
verdict, the judge shall not sentence the defendant to death but shall sentence
the defendant to life imprisonment as provided by law. Where a recommenda-
tion of death is made, ihe court shall sentence the defendant to death.

(0> If the trial court is reversed on appeal because of error only in the
presentence hearing, the new trial which may be ordered shall apply only to
the issue of punishment,

ih) Aggravating circumstances are limited to the following:

0] The murder was committed by a person under sentence of
imprisonment;

(iii  The defendant was previously convicted of another murder in the
first degree or a felony involving the use or threat of violence to the

person;
(iii) The defendant knowingly created a great risk of death to two (2)

or more persons;

livi The murder was committed while the defendant was engaged, or
was an accomplice, in the commission of, or an attempt to commit, or
flight after committing or attempting to commit, any robbery, sexual
assault, arson, burglary, kidnapping or aircraft piracy or the unlawful
throwing, placing or discharging of a destructive device or bomb;

(v) The murder was committed for the purpose of avoiding or
preventing a lawful arrest or effecting an escape from custody;

(vii  The murder was committed for pecuniary gain;

(vii) The minder was especially heinous, atrocious or cruel;

iviii)  The murder of a judicial officer, former judicial officer, district
attorney, former district attorney or former county and prosecuting
attorney, during or because of the exercise of his official duty.
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ij) Mitigating circumstances shall be the following:
(i) The defendant has no significant history of prior criminal activity;
(i) The murder was committed while the defendant was under the
influence of extreme mental or emotional disturbance;
(iii) The victim was a participant in the defendant’s conduct or

consented to the act.

(iv) The defendant was an accomplice in a murder committed by
another person and his participation in the homicidal act was relatively

minor;

(v) The defendant acted under extreme duress or under the substan-
tial domination of another person;

(vi) The capacity of the defendant to appreciate the criminality of his
conduct or to conform his conduct to the requirements of law was

substantially impaired;

(vii) The age of the defendant at the time of the crime. (Laws 19S2. ch.

75. § 3; 1983, ch. 171, § 1)

Cross rpfprpnces. — A? to sentence and
judpment generally, see Rule 33. W.R. Cr. P.

Editor's notes. — There is no subsection <t
in this section as it appears in the printed acts.

Constitutionality. — The death penalty
provisions as set forth in this section and
§ 6-2-103 are not unconstitutional on their
face. Hopkinson v. State, 632 P.2d 79 t\Vyo.
19811, cert, denied, -155 U.S 922, 102 S. Ct.
1280, 71 L. Ed 2d 463 f1982k

The Wyoming death penalty provisions are
constitutional Hopkinson v. State. 66-1 P.2d 43
(Wvo.), cert, denied. 464 U.S 908. 104 S. Ct.
262, 78 L. Ed. 2d 246 (19831; Hopkinson v.
Shillinger, 645 F Supp. 374 iD. Wyo. 19S6i.

The Wyoming death penalty provisions are
not unconstitutional; they do not usurp the
supervisory and rule-making power of the
supreme court nor expand its jurisdiction in
violation of the Wyoming constitution Osborn
v. State. 672 P.2d 777 IWyo. 1983l cert,
denied. 465 U.S. 1051. 104 S Ct 1331. 79 L.
Ed. 2d 726 +1984 K

Each defendant sentenced separately. —
Each specific individual convicted of a capital
offense must be separately dealt with in the
decision to impose the death penalty; leniency
in one case does not invalidate the death
penally in others Hopkinson v State. 064 P 2d
43 (Wvo 18831. cert denied. 46-1 U S. 908. 101
S. Ct"262. 78 |, Ed. 2d 246 119831.

To justify death penalty for one who
does not do actual killing, then.- must lie
present an intent that a killing will lake olacc
or that lethal force ™ill he employed
Hopkinson v State. Qii-t P2d 13 1Wyo i, cert
denied. 401 1'S 908. 104 S ft 202. 7s I. Ed
2d 240 1983

Instruction on defendant’s due process
rights not necessary, — An instruction in a
death penalty case, requiring the jury to deter-
mine lhal the defendant’s constitutionally
guaranteed right to due process of law has
been adequately protected throughout the
course of the proceedings, is not necessary.
Hopkinson v. State, 664 P.2d 43 (Wyo.t, cert,
denied, 464 U.S. 908, 104 S. Ct. 262, 78 L Ed.
2d 246 (1983).

Defendant cannot chullcngc death pen-
alty provisions where he is given life sen-
tence. Alberts v. State. 642 P.2d 447 'Wvo
1982i.

«Jury right upon retrial after remand. - ¢
After an appeal and remand for new sentenc-
ing trial, if the previous conviction had been by
jury, then there must now be a sentencing trial
with a new jury impaneled for that purpose,
unless the defendant exercises his right to
waive a jury in the resentencing phase.
Hopkinson v. State. 004 P.2d 43 iWyo i, cert,
denied, 404 U.S 908. 103 S Ct 202. 78 I. Ed
2d 246 119831.

Appellate review of finding uf aggravat-
ing circumstances. - All aggravating cir-
cumstances are. on review, measured as to the
sufficiency of the evidence beyond a reasonable
doubt according to the standard set by Jackson
v Virginia. 443 US. 307.99 S ft 2781.61 I
Ed 2d 560 11979> The question is whether
after viewing the evidence in the light most
favorable t" the prosecution, any rational trier
ul fact could have loutid the essential element-
beyond a reasonable doubt Hopkinson v
State. 664 P2d 43 iWyo I cert dented. 101
I'S 9118. 104 8 ft 202, 78 I, Ed 2d 240
i1963.
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{ 6-2-103. Review of death sentences; notice from clerk of
trial court; factors to be considered by supreme

court; disposition of appeal.

(@ The judgment of conviction and sentence of death is subject to
automatic review by the supreme court of Wyoming within sixty (63> days
after certification by the sentencing court of the entire record, unless the time
is extended for an additional period not to exceed thirty (30>days by the
supreme court for good cause shown, Such review by the supreme court shall
have priority over all other cases.

(b) Within ten (10: days after receiving the transcript, the clerk of the trial
court shall transmit the entire record and transcript to the supreme court of
Wyoming together with a notice prepared by the clerk and a report prepared
by the trial judge. The notice shall set forth the title and docket number of the
case, the name of the defendant and the name and address of his attorney, a
statement of the judgment, the crime and punishment prescribed. The report
shall be in the form of a standard questionnaire prepared and supplied by the
supreme court of Wyoming.

ic> The supreme court of Wyoming shall consider the punishment (ts well
as any errors enumerated by way of appeal.

(@ With regard to the sentence, the court shall determine if:

(ii  The sentence of death was imposed under the influence of passion,
prejudice or any other arbitrary factor;

iiii The evidence supports the jury's or judge’s finding of an aggravat-
ing circumstance as enumerated in W.S. 6-2-102 and a lack of sufficient
mitigating circumstances which outweigh the aggravating circum-
stances;

iiiii - The sentence of death is excessive or disproportionate to the
penalty imposed in similar cases, considering both the crime and the
defendant.

(ei The court shall include in its decision a reference to those similar cases
which it took into consideration. In addition to its authority regarding
correction of errors, the court, with regard to review of death sentences, may:

iii  Affirm the sentence of death;

iiii Set the sentence aside and impose a sentence of life imprisonment;
or

'iii' Set the sentence aside and remand the case for resentencing by
the trial judge based on the record and argument of counsel. (Laws 19.32,
ch. 75. 53: 1983. ch. 171. $ 1)

(‘rot* references. «®*¢be o fexecution cert denied,-15%5 LS 922,102s.fi J2ho. 71
.md relief pending appeal. -et Kule 2 11. 1. tal 2d lii.'i >1002*
Wi{A I Thi- Wyoming death penalty provision.-are
f on-titutioniility. The death penally noi iincon-tilutioii.i!; they do noi ii.-urp the
prowoMii- a- -et fnrlli iii - (i-2-102 and thi- -Upel'M-ory and rule-making power of the
-ei’Uon aie inn iiiiton-liiulioii.il on their f.n-e -iipreme coun nor expand it- mri.-diction in

ilopk.ii'-oi \ Stale (C(2 I*2d TP Wvo IUM violation of the Wyoming eon-litulion »Mmrn



5 6-2-10*1
v Stan. 672 i'2d 777 iWvn 19H3», cert
denied. 465 L'S 1051. 101 S ft m i. 79 1

Ed. 2d 726 119Mi

Appellate review of finding of aggravat-
ing circumstances. — All aggravating cir-
cumstances are. on review, measured as to (In-
sufficiency nf the evidence beyond a reasonable
doubt according to the standard set by Jackson
v. Virginia, -141 LS. ."107. 99 S. Ct. 2781. 61 L.
Ed. 2d 560 119791. The question is whether,
after viewing the evidence in the light most
favorable lo the prosecution, any rational trier
of fact could have found the essential elements
beyond a reasonable doubt. Hopkinson wv.
State. 664 P.2d 43 'Wvo.i, cert, denied. 465
L'S. 1051. 104 S. Ct 262. 76 L. Ed. 2d 246
<19831.

Death penalty imposed for felony mur-
der during armed robbery not excessive or
disproportionate. — See Engberg v. State.
686 P.2d 541 iW'yo.i, cert, denied. 469 L.S.
1077. 105 S. Ct. 577. 83 L Ed. 2d 516 11984*.

Accomplices in crime need not be sen-
tenced alike, us a sentence should be pat-
terned to the individual defendant. Leniency in
one case does not invalidate the death penalty
in others. Osborn v. State, 672 P 2d 777 '"Wvo.

WYOMING STATUTES 1077
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19831, cert denied. 465 I'S 1051. 104 S. Ct.

1331. 79 I. Ed 2d 726 11984*.
({tinted in Hopkinson v State. 704 P 2d
1323 IWyo. 19851

Cited in Turner v State. 624 P 2d 774 iWyo.
196]i.

Law reviews. — See article, "The Evolution
of Capital Punishment in Wyoming: A Recon-
ciliation of Social Retribution and Humane
Concern?" XIIl Land & Water L. Rev. 865
<1978*.

For case note, "Is the Current Test of the
Constitutionality of Capital Punishment
Proper? Hopkinson v. State. 632 P 2d 79 (Wyo.
19811, see XVII Land & Water L. Rev. 681
119821.

For article, "Goodbye 3-Card Monte: The
Wyoming Criminal Code of 1982" (part onel,
see XIX Land & Water L Rev. 107 <19S4>

For case note. "Constitutional Law — Dou-
ble Jeopardy — The New Role of Double
Jeopardy in Capital Sentencing Hopkinson v.
State. 664 P2d 43 iWyo. 1963>.” see XIX Land
& Water L. Rev. 743 <1984’

For comment. "Reforming Criminal Sentenc-
ing in Wyoming." see XX Land & Water L.
Rev. 575 11985".

S 6-2-104. Murder in the second degree; penalty.

Whoever purposely and maliciously, but without premeditation, Kills any
human being is guilty of murder in the second degree, and shall be imprisoned
in the penitentiary for any term not less than twenty (20) years, or during life.

(Laws 1982, ch. 75, S 31

1 Genera! Consideration
1. Purpose.
111. Malice,

| GENERAL CONSIDERATION.

Proof necessary to sustain conviction. —
In order to sustain a conviction of second-
degree murder, the state must prove beyond a
reasonable doubt that the defendant killed the
victim purposely, meaning intentionally or
deliberately, and maliciously. Kennedy w.
State. 422 P.2d 86 'Wyo. 19671 See also Slate
v. Bruner. 78 Wyo lil, 319 P.2d 863 (1958<;
Nunez v. State. 383 P2d 726 iWyo. 1963'":
Reeder v State. 515 P2d 969 iWyo. 1973>.

Elements of first- and second-degree
murder identical in part. — The elements of
the lesser olTensi of murder in the second
degree are identical to part of the elements of
murder in the fir.-: dt-gre - as both contain the
elements of the killing of a human being with
malice and purpose State \ Sehg. 635 P 2d
766 iWyo 1981-

Defendant's attempt to commit second-
degree murder was complete when he
stabbed victim with the ice pick: lhal he
stabbed her eight m<re limes leaves little
doubt hut lhat he had attempted to kill her. If
calling an ambulance saved her life, it also
saved defendant from being convicted of the
crime of murder and perhaps a more severe
sentence, but. with respect to the attempt, that
crime was complete, as he had passed beyond
the point at which abandonment was legally
possible. Accordingly, he was not entitled to an
instruction on that defense Ramirez v. State.
739 P2d 1214 ‘Wyo. 1987

Reversal denied when evidence of mal-
ice and intent present to counter defen-
dant's testimony. - Reversal will be denied,
despite the Lagan Rule which holds that, when
the defendant is the sole wlines.- of an alleged
.erune, his testimony, if not impeached, nor
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Closing dfath row would save state million a year
IfT California®s death penalty Jlaui uiere abolished tomorrow# taxpayers
coula save 590 million a year. It now costs the state much more to attempt to

execute someone than to lock the person uo for life without parole.

ITf California resumed executions today at its historical rate of six a year/
the totai costs of having capital punishment -- defense and prosecution foes/
court costs and incarceration on death row -- would come to at least $15
million per execution/ according to figures compiled by The Bos.

On the otner hand/ it costs about $930/240 to imprison an inmate for life/
oased on an average life expectancy of 40 years 1in prison/ according to
figures supplied by prison officials.

Eleven years ago/ California re-enacted the death penalty. Since that time/
prosecutors nave filed death-penalty charges against more than 2/000
cefendants/ according to the California Appellate Project/ which finds

attorneys to hanole appeals for death-row clients.
out wniie Californians clamor for fresh executions# the state®s current

death-oanalty law has so many protections built into ..t that it"s nearly
impossible to execute someone who has a good lawyer.

Earlier tnis year/ Texas innate Robert Streetinan uas executed six days
after ne Was finally assigneo an attorney, "3y then it was too late for the
attorney to no anything/" said university of Texas lax professor Scott Howe,

But 1in California/ the state Supreme Court spends 53.6 million a year on
experiences de?tn-pen9lty defense lawyers to make sure accused murderers get

a fair snake.

Tne 1inveStmont has oaid off. There 1is no evidence that California has
oxacutod an innocent oerson this century/ according to a recent Stanford Law
Review stuoy.-.

But a review of tnousanos of pages of court documents/ coupled with dozens
of intarviaws with prosecutors/ defense attorneys# law-enforcoaont experts and
cojrt officials/ ravoals an expensive ecapital-punishmont system cloggod at
every level.

Gov. Oeuk.mejian saio costs are secondary to tne government®"s need to
protect the puolic from murderers.

""The victim of a murder nas lost ovorything/ and his family also suffors a
groat loss/*" Deukmo jian "said. ""The costs of cnmo and the costs of punishing
criminals ooth carry a nigh price tag."*

To help #9si the financial burden created by death penalty trials/
California spends $10 million a year reimbursing counties for expert
witnesses/ investigators and other death-penalty defense costs/ plus $2
million more to nolo pay for the overall cost of murder trials in smaller
counti as,

8ut despite tnls infusion of state funds# many financially strapped smaller
counties still can"t affora to prosecute complicated death-ponalty cases/
district attorneys said.

FROM 02 13/1389 10:4*4 P. 02
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Otner criminal-"cas*s-are delayed for years while deathrpenalty eases
. decided. Ironically/ Sierra County, has bhad., to cut.police services to pic
e - the tab.- J. & - . i ®5 | * e/
For. prosecutors/ taking on. a death-penalty case is a high-stakes gamb
with low odds of success. Only one i1 10 capital casos filed in Californ

are
k Ui

le
ia

results in a death.verdict/ according to the California Appellate.ProJdect.
v every dettn. verdict is automatically appealed to the California Supremo

Court* which npw spends more than half its time reviewing death cases/ e
noted. Nearly 200 death cases are currently under reviern by the high cou
whicn gets aoojt 30 new such cases each year.

The current California Supreme Court/ headed by Chief Justice Malcolm
Lucas* 1is deciding death cases at twice the rate of the previous court h
oy Rose 3ird.

3ut even at tne current court"s accelerated pace/ it ulill be impossib
erase the backlog. The Supreme Court/ wuihich has more than 400 criminal a
civil casos peiding/ 1is reviewing ways to speed up 1its work* one proposa
to ni-a a pool of lawyers to worn exclusively on death-penalty cases for
court.

Only 14 1innstes on San Quentin®"s*oeath*row have had thoir verdicts
affirmed by th* California Supreme Court. Those cases have kicked around

xper
rt/

eade
le-1
nd

I 1is
tne

the

courts for an averago of eignt years. They have cost the taxpayers an averag

of 51.7 million each/ according to information compiled by San Quentin
information officer Dave Langsrman/ and the motor ,is still running.
State officials said the case of Earl Lloyd Jackson/ convicted--ofe-e
murdering two elderly Los Angeles women in 1977/ has already cost more t
$p hillion.

m /
han

"Tne cost of a death-oenalty case could range from 5750/000 to -** the

sxy"s the limit/" said Deputy Attorney General Michael Wellington. His
Chief Assistant Attorney General Steve White/ estimated that each.death-
penalty case has cost at least 51 million to prosecute so far at both the
trial and aDpellato levels.
The prosecution of Robert Alton Harris a seemingly open-and-shut

boss.

case

that 1incluoed six confessions - has dragged through the court system for 10

years. Harris/ considered the nost likely person to be exocutod next 1in
California/ was convicted in 1979 of muroering”"two youngstars to steal t
car ter a roobary.

The case "symbolizes the people"s offort3 over the last 15 yoars to

heir

estaolisn a working/ valid caoital-punishment law/"" said Deputy Attorney
General Michael Wellington, "We don"t have an execution date yet. I can"t

even say we"ve got-an execution date in sight."
Defenders must bo paid

Prosecutors and defense attorneys alike agree that California®s death-

penalty law/ as a practical matter/ doesn"t worx.

"You"re not gotting your money"s worth/" said Michael Millman/ director

of tne California Appellate Project, "It"s truo that the raonoy could be
on AIDS research or. a lot of things/ but the worst thing about capital

spon

punishment 1is that it"s an irrolevant diversion from the problems of society.

The ethos is/ wo will foel better if we kill the SOB rather than taking
money and using 1it. to prevent the causes of.violent crime."*

.the

Chief Assistant Attorney General White also expressed dissatisfaction
with the capital-punishment system. **We have the.worst of all possiblo j
worlds: a society ”.that has the doath penalty, as-a social and moral judgment

and then doosn."t have tne choractor to carry it out/" he said.
Wellington favors a law that would force a defendant to make all-his

1#Q»

cnallange* at-trial.instead of dragging out the issues through a seemingly

endless aeries of appeals the way Harris did. *"flIf you give them (Harris"®

attorneys) nine more year?/ they"ll think up other issues. There®"s never
to be a time "that imaginative defense counsel.runs; out -pf issues/." said
Wellington. . * e t 1 $ h .

. Gov. DeukmeJdian”and many prosec%tors claim thatr-.theViremoval of Chief
] - * ’ H .

goin
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stato5/. “which, hava- mana“oed &t." suf ficientiy,;-.-.speed* up.;thoj legal process so ..that
executions now taka place regularly/ requiro an- average of seven years to
execute somaone.from the data of his ar,rast/eMillman said.

eBecause "death is a different kind of punishment from any other/" "in the
words, of the U«$«, Supreme Court/ death-penalty cases must bo tried"differentl
from other murder cases. 1In California/ defendants of capital cases are
entitled to not one out. two defense.attorneys at public expense during the
trial stage. Taxpayers also pay for psychiatrists/ forensic specialists and
other expert witnesses for the defenso.

San Francisco Public Defender Jeff Brown said a tyoical death-penalty
defense costs an additional $25/G0Q-$5Q/000 for a special 1investigation of th

case/ and $15/000 for dsychiatrists or other expert witnesses."*

Months and sometimes years - go by before the actual trial start*.
Potential jJurors must ae questioned individually to probe their personal
Diases and feelings on capital punishment- Jury selection routinely take* siXx
weeks ar mono,

Oocoath-ponalty trials are often stalled by dozens of ore-trial maneuvers: a
change of vsnu? because of blanket pre-trial publicity; a community attitude
survey; suppression of evidence or a confession/ requests for release of
additional evidence or exclusion of witnesses; motions for a dismissal or a
new trial.

Michael Burt/ s San Francisco deputy public defender/ said defense
attorneys ana prosecutors battled seven months over one pre-trial motion
concerning tn9 admissioility of bloodstained evidence during a recent trial i
San DHego, e

Once a defendant 1is found guilty of murder/ a special penalty trial 1i* hei
to decide whetnor to impose death or life without possibility.of parole.

The added time and expense of capital cases are enough to discourage some
small counties from seeking the oeath penalty/ said Assistant Attorney. Gonora
wnite.

"1In talking to district attorneys/ soma of them have taken the view that
it is so expensive and so unlikely to got a death judgment that theywill.
simply seek life imprisonment without possibility of parole/" White said.

Marin County recently signed a novel agreement with six defense attorneys
hired to represent tnroo San Quentin inmates accused of conspiring to murder
correctional officer - a crime punishable by death. Eacn attorney will
receive a flat fee of i122S/U00/ said court administrator Howard Hanson.

Hanson aCKnjwlecged that the cap on attorney foes could jeopardize the
defendants* right to a fair trial if the trial costs far exceed the cap. But

Hanson saio that the defendants agreed to tho contract. If the trial lasts tw<
years as projected/ ho saia/ defense attornoys will receive tho equivalent of
an hour.

But San Francisco Deputy Public Defender Burt said that if tho trial lastc
Iongor than expected/ "they could end up making $2.25 an hour."

The real Dattla is Joinad oefore the state Supremo Court/ which routinely
xakes fivo years to uphold or overturn a dosth verdict. By then/ virtually no
defendants can afforo their own lawyer/ so tho court assigns them a new
attorney/ at taxpayers* exponso. A typical doath-ponalty appeal consume* abou
1/0UG attorney hours a year -- about $62/U00 -- according to tho California
Judicial Council.

Other gtatos have decided that the exponso of the death penalty outweighs
any., benefits, Last year/ tho Kansas Legislature voted down the death penalty,
--..oven thbugh®Gov. Mike Hayden campaigned on. a promise, to bring it> backhand
polls indicated "that 83 porcent of tho population supports 1it. - e,%/eef

A coalition of Kansas deathrponalty oppononts estimated that capital-- -
punishment would cost Kansas taxpayers 1in excess of $50 million by the ti»e a
100-innato death row had been built and the first parson ms; executed.

Imperial County®s lesson

In California/ county officials who balk at the high price of capital,.”
trials could.learn a lesson from "Imperial County/ which in 1982 refused.£to -pa
$13/000 for the defense of a.»an, it.wa**trying to send to the gas chamber-. V

. %'j/,".>.*
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Manhattan Boaeh;jeweler in a Calexicoemotel*room,/<**

The county oudget officer also spant;.thro» days in Jail® forrrefusing to oa*
the. ollla ; e ;
Imperial County supervisors argued:at the time that tho Corenevsky case
could bankrupt th® county and said they"d:""be damned"™ 1if they"d pay for.a

murderer®s defonso, (Corenevsky®"s. past included a murder., conviction-in
Mexico),

This brazen policy ended up costing Imperial a bundle. Superior Court
Judge William ..ehnnardt reduced the charges and took away tho county®s right
to see* ihe death penalty -- which meant the state no longer had to reimpurse
the county for defense costs.

Tho case went all the way to the C .lifornia Supreme Court/ which threatonec
to send troops to the county auditor®s, office to collect.

Corenevsky®"s lawyer/ Stephen Feldman/ said tho case "is an allegory for
what happens in a system tnat doesn"t fairly deliver services to a man tno
state 1is trying to kill. This innocent man could have bean killed becauso the
state 1illegally refuseo to pay for his defense.”

County Supervisor James 3uchor/ a former judge/ agreed that the death-

oenalty system 1is a failure/ out for different reasons: *"1I don"t believe
justice has much to do with the court system any more) it"s all dollars and
cents ana gamesmanship. There should be limits on what people are expected to
pay for these bastards who get themselves in trouble. We pay for his doctors/
his nousing/ his attorney and he"s a goddamned convicted killer."

Corenevsky commented/ "™ If you believe thoy should have ther-death penalty*
in California/ you believe in Santa Claus. It"s never gonna happen because
it"s navsr gonna be fair. Jesus Christ himself couldn*t have had a fair trial
in Imperial County.""

e LEGAL TIME IS MONEY

Geatn-penaity trials take an average of two years from arraignment to
verdict -- three times longer than other murder cases/ The Bee found. And tho
longer the caso/ the more margin for error and grounds for appeal/ said,
prosecutors and defense lawyers.

Qaath-oenalty trials cost an average ot s”x times more than other murder

trials -- $592/500 compared to $93/000/ basod on an analysis of average daily
court costs.
Tnore are 322 caoital trials in progress in California. If the cases folloa

the normal course/ approximately 175 of them will bo decided by Jirie3/ 70
will result in life n prison or death for the defendant and 35 defendants
wiil wind up on death row.

Since desth-oenalty trials cost more and last longer than standard murder
cases -- aoout $7/500 a day for 79 days instead of 56/200 a day for 15 days
tor a standard murder case -- California taxpayers spend an extra $78 million
a year on aeatn-penalty trials.

Additionally/ eacn year the state spends an extra 52.8 million for special
housing of death-row inmates/ another $1.8 million to prosoeute death raw
inmates on appeal/ and yet another $7.6 million defending condemned prisoners
on apoaal.

Add it all jp and you get 590 million a year spent on tho death penalty.

Tnis aoesn®"t.include the cost of federal appeals. "The first federal
appoal and the first habeas corpus petition consume an average of 1/000 hours
of attsrney.time/.or 575/000 to the taxpayers/* Millman said.

No one knows how many people will_be. executed-in California 1in aj;given
year/, out when the state was executing-inmates/ it averaged about six par
year.

In Texas/ wnere mure murderors are exocutod than in any other state/ about
fivo inmates have oeen given lethal injoctions oach year since 1982.

Tnus/ if Californiacontinuos as expected to pursue the death penalty at a

cost of $90million per year -- and if the*state moves at its historicalrate
of-six oor yoar - it will cost taxpayers about $15 million per: execution.
[ . .
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Execution Does Not Pay

Barbarism Aside, the Death Penalty Simply Isn Cost Efficient

By Jonathan E. Grsdess

IFTEEN years ago the Su-
F preme Court ruled that the
i death penalty as then applied
in the United States was unconstitu-
tional (Fuman v. Georgia), One brief
sentence in Thurgood Marshall's
opinion, overlooked by many, noted
that "when all is said and done, there
can be no doubt that it costs more to
j execute a man than to keep him in
‘ prison for life."

Today, there are more than 1,900
. men. women and children as young as
16 on death row, and American policy
makers, political officials and criminal
justice experts are beginning to regret
skipping so lightly over Justice Mar-
shall's comment.

In 1982, my office conducted a na-
tional survey to determine the cost of
capital litigation. We examined the
nature of capital cases, identified 11
levels of review and defined a mini-
mum of 144 "cost centers" that de-
termine the total price-tag of capital
litigation. Based on proposed but nev-
er enacted legislation to reinsmte the
death penalty in New York, and using
conservative estimates, we projected
the potential costs of litigating a mod-
el New York capital case across just
the first three levels of review— the
trial and penalty phase, the appeal to
the New York State Court of Appels,
and subsequent review in the United
States Supreme Court. The cost of
that limited process: $1.8 million per
case. The cost of life Imprisonment
for 40 years: $602,000.

Since then, many more states have
looked at the cost of capital punish-
ment, including Maryland, Alaska,
Hawaii, Vermont, Texas, Flonda,
Kansas, Ohio and New Jersey. Some
authorities have estimated that capital
cases cost 10 times as much as non-
capital cases. A Pennsylvania journal-
ist has estimated the cost of a single
capital case at $5 to $7 million. There

is no longer any doubt that criminal-
justice systems with a death penalty
cost inordinately more to maintain and
expand than criminal-justice systems
without a death penalty. .

efore policy can change, how-
ever, the American people need
to understand why capital cases
cost more than non-capital cases, why
there is no chance that costs can be
reduced, and why we can expect that
they will exponentially increase yearly
until the death penalty is abolished.
Capital cases are more expensive
than non-capital cases essentially for
three reasons: they are practically dif-
ferent than non-capital cases; they are
legally different; and they are reviewed
more thoroughly.
m The practical difference. For more
than a century, capital cases have
been treated differently from non-cap-
ital cases. They take longer. Fre-
quently more than one attorney is
appointed for a capital defendant. Be-
cause life is at stake, trial judges pro-
vide more latitude and appeal judges
search more carefully for reversible
error. (The reversal rate is about 50
percent for death cases and about 7
percent for non-capital cases.) Be-
cause the decision to Kill is unpleasant,

Jonathan Grctdcss is executive director
ofthe Sew York State Defenders
Association

responsibility in capital cases is often
diffused—which makes for longer
trials, lengthy delays and frequent
reversals.

m The legal difference Ten years ago,
the Supreme Court made it clear that
heightened standards of due proces:
must be applied to death penalty
cases. Consequently, a new jurispru-
dence— z "super due process"— has
evolved governing the tnal and appeal
of such cases. The invesugau.-.. is

more extensive, the number of pre-
trial proceedings is substantial!)' in-
creased, and jury selection takes long-
er. After conviction, a separate “pen-
alty phase" is conducted to determine
the sentence. Because mandatory
death sentences have been ruled un-
constitutional, the sentencing: jury
must consider a defendant’s individual
characteristics. Preparation for this
phase is extensive; in essence, it is a
trial for life. The defense co:nmonly
tries to talk with as many of the de-
fendant's friends, associates, teachers
and co-workers as it can reach, to
trace his life history*, to visit all of the
places he has Kved and to vigorously
pursue all leads in the search for mit-
eigating evidence.

I 0»vt MIMnu. 10* TKt WOMfcCTOI fW

la Longer review. Any defendant con-
jvir.ed in a state court has the right to
initiate judicial review at 11 different
llevels. However, the Supreme Court's
;ruing that poor people are entitkd to
iappointed counsel applies to onh the
|firs: two stages; representation ir. tne



mremaining nine atages essentially de-
pends on volunteer counsel. Ordi-
narily, lawyers do not volunteer to
represent an indigent robber, burglar
*0or non-capital murderer at those
atages, but they routinely do so for
death-penalty defendants. While these
lawyers are not paid, the final stages
of x capital case can last a decade or
imore and generate enormous iitiga-
.tion costs. Police officers and wit*
neises are brought in. State attorneys
general are called upon to respond.
Judges must preside. Court time is
used up. The United States Court of
Appeals for the 11th Circuit in At-
lanta, deep in the heart of the nation's
death-penalty belt, complains that
more than 30 percent of its docket is
tied up with death-penalty cases. And
all the while, the prisoner is held in a
costly high-security death-row cell
year after year.

What, then, is the answer? Short-
circuit the process and atep up the
pace of executions? Most Americans
recognize that our sophisticated ap-
pellate-review process, though seem-
ingly laborious, is a fundamental part
of our legal, system and protects our
citizens against government error and
abuse. Even with 11 levels of review,
we still convict and condemn the in-
nocent. A study in the November
1987 Stanford Law Review cites
more than 100 examples of innocent
people sentenced to death since 1900,
of whom 23 were executed.

Nor is it reasonable to expect a
significantly, quickened pace of exe-
cution. Since 1977, when we reintro-
duced the idea of slaying citizens to
stop crime, there have been more
than 200,000 homicides in the United
States, about 2,000 death sentences
but fewer than 100 executions. Not
even death-penalty proponents be-
lieve the American people would tol-
erate the wave of executions needed
to empty death row and keep it that
way.

ince both the Constitution and a

permanent death-row population

are likely to be with us for some
time, the cost of the death penalty is
certain to grow at an ever-greater
rate. The numbers of capitally-sen-
tenced defendants will continue to
increase. As cases are appealed, new
issues decided in favor of death-pen-
alty defendants will affect all cases not
yet final. As issues increase in 6cope
and complexity, costs will escalate.
And these factors will combine with
the high costs of death-row construc-
tion and security.

The cost of the death penalty is
emerging as one of our most serious
public policy questions. In’ Kansas last
year, the newly-elected governor
p omised Kansans a death penalty
while simultaneously calling lor bud-
get cutf for each state agenry. The
high cost of capital litigation, the es-
tablishment of a death row, mainte-
nance of death-row prisoners, the high
costs and inordinate delays of the ap-
pellate process were debated not only
by politicians but by university pro-
fessors, governmental research units
and by Kansas citizens. Opponents
died racial discrimination in the con-
duct of capital punishment, its lack of
deterrence, its inability to stop crime,
its potential for erroneous convictions,
its immorality and—not least—its
high cost. In the end. massive num-
bers of ritizens declared “no" to the
reintroduction of the capital sanction
and the death penalty was defeated.

Other Americans will eventually
realize, as did the ritizens of Kansas,
that there is not an endless supply of
money for the criminal-justice s>-stem.
Polity choices need to be made. From
a conservative cost-benefit analysis,
we must declare the death penalty an
inordinate waste of resources that

de; rives our citizens of adequate po-.

bee protection and reconciliation sys-
tems to make both victims and offend-
ers whole.

As the New Jersey pubbc defender
budgets more than $100,000 per cap-
ital case and anticipates total defense
costs in the millions, as the federal
judiciary bemoans the resource drain
caused by capital litigation and as Cal-
ifornia prosecutors declare cases non-
capital at the outset to save money,
the dollars and cents of the death pen-
alty may in fact be he clarion call that
sounds the defeat of this archaic and
brutal policy.



Costs and the
Death Penalty

There has been debate surrounding the death
penalty for as long as the punishment has existed and
many arguments have been explored on both sides of
the issue. But the excessive costs associated with
capital punishment were not really a factor until fairly
recently.

Executions were designed to be graphic
warnings to others that certain crimes would be
severely punished by death. Hangings were public
and followed quickly upon sentencing. Later, to
avoid abuse, executions were centralized in one part
of the state and carried out with just a few witnesses.
Still, it remained relatively swift. For the 52 people
executed in Maryland for murder since 1923, the
average length of time elapsing between imposition of
sentence and execution was 220 days. Today the
situation is totally different. Richard Tichneil has

been on Maryland's death row longer than any person -

over 8 years - and he is still far from the gas
chamber. This length of time has become the norm
around the country where 2,000 people are on death
row'.

As a matter of fact, the delay factor in Maryland
is likely to become much longer. Just in the past year
the Supreme Court has accepted two Maryland cases
(Booth and Mills) whwh affect the viability of our
capital punishment statute. It is a very real possibility
that all of Maryland's death sentences will be
overturned in the current session of the Supreme
Court. Then, if we so choose, the long process of
new sentencing? and appeals would begin again.

All of this has a direct bearing on the cost
associated with the death penalty. They not only far
exceed the costs of imprisoning somto.'a for life,
they arc becoming an intolerable burden on both the
state's liitancial and judicial resources. Special
Appeals Court Judge Alan Wilner raised this issue
recently when he said that, "in Maryland the cost of
pursuing this (the death penalty) largely fruitless
course, not just in terms of money, but, more
importantly, in the commitment of judicial resources,
has become so high that public attention should be
directed to the reality of the situation.”

Comparison of Lsgal Costs

Imprisonment - 40 yrs.

$05 million Life sent, trial
.56 million
$.50 million Death Penalty trial
$1.8 million

Death Penalty Case through

first 3 levels.

Death Penalty Case with
“failure rote" factored in



A LOOIC AT THE NUMBERS

Since Maryland has not had an execution in
over 26 years, we do not yet know what carrying the
process through to an execution actually costs.
However, there have been some studies done in
Maryland and in other states from which it is possible
to form a clearer picture.

In 1983 the Maryland House Appropriations
Committee asked the Public Defender and tiie Chief
Judge of Maryland's Coun of Appeals to provide
information on the fiscal impact of processing death
penalty cases. A committee was formed and a repon
submitted in April 1985. One of their key findings
was that filings that resulted in the death penalty
averaged higher costs for each justice component
than filings where the outcome was a non-death
sentence. Unfonunately, the study does not include
any estimates of appeals' costs which represent a
major portion of costs in such cases. Nor does the
data include information from Prince George's
County or Baltimore City. The study concludes by
suggesting that the issue of costs can only be resolved
by a more comprehensive survey.

"The cost ofpursuing this largely
fruitless course has become so high'
that public attention should be
directed to the reality of the
situation.”

- Judge Alan Wilner

Chief Judge Robert C. Murphy confirmed the
inadequacy of this study in his 1987 State of the
Judiciary Message. But he also noted that "studies in
other states indicate that death penalty litigation is
enormously expensive." A similar conclusion was
reached by the Public Defender's Office concerning
their Interim Report on Death Penalty Costs in
October, 1986. Their figures represent just "tiie tip of
the iceberg™ and the Death Penalty Defense Unit
believes that it is many times more expensive to try
a case capitally than to try it non-capitally and costs
more to execute than to incarcerate for a lifetime.

With respect to costs, there is considerable
evidence from around the country that the financial
burden is becoming intolerable. The most extensive
and frequently quoted study was done by the N.Y.
State Defenders Association in 1982. Even this
study, which is cited by both Judge Wilner and Chief
Judge Murphy, acknowledges that its estimates are
conservative and include only the first three levels of
capital litigation. Nevertheless, their conclusion
illustrated in the table below, is that just these
three phases cost the state $1.8 million per
case.

Naturally, the goal of the state in expending
such resources is an eventual execution. But it is well
known that a high percentage of cases are overturned
on subsequent appeal. Judge Wilner points out that if
we rightly assume a "failure rate" of 75% in these
cases, then the actual costs per execution are an
astounding $7.3 million.

To put this into perspective, the cost of
incarcerating an individual in the Maryland
Penitentiary is about $14,000 per year. Thus, a real
life sentence of say 40 years would cost the state
$560,000, and during this time a prisoner could be
productive and perhaps make some restitution to
either the state or the victim's family.

Other states, using different methods of
accounting, have arrived at different numbers but
similar conclusions. In California, it has been
estimated that it costs a minimum of $500,000 just to
complete a death penalty trial in that state. And
according to a report in the Wall Street Journal,
only 10% of these cases are " successful” and thus it
costs the citizens of California $4.5 million just to
sentence one person to death.

Here are some cost figures from other states:

» Oregon estimates its costs per case to be
$700,000.

» The Ohio Public Defender's Office cites costs
of at least $1 million per execution.

* One county in Georgia spent seven times its
entire annual budget for criminal prosecutions on one
death penalty case.

COST OFSTATE |
(Trial, Appeal, Supreme Court)

Dclci>h I'tmccutii.n
State Our#: S51V00 -)—
Countv Charge —0—

$i.010.400

Cnuit Correction Other TOTAL
$300.000 SMVOO0
-0— ? $1.010,-too

STATE SS17,700
COUNTY S1.010.-*00
TOTAL S1.828,100



* In Kansas, the death penalty was recently
rejected and costs played a deciding role as some
senators switched their votes. The director of the
Indigent Defense Service there estimated that costs in
his office would spiral to S7-8 million in two years
with the death penalty.

» Texas leads the country in executions. Some
officials there estimate that the state's pursuit of
capital punishment has cost taxpayers $183.2 million.
There have been 26 executions in Texas since re-
instatement.

* Florida’s first post-1.972 execution was of
John Spenkelink in May, 1979. It has been
estimated that the execution cost the state $5 million.
And the murder rate in Florida rose in the months
following this execution.

The topic of judicial time spent on these cases
is another area of concern which should be explored
further. Judge Wilner examined the judicial
complexities which have become part of death penalty
cases and concluded with this dilemma: "The
question, then, in light of the history in this State of
no executions in 26 years, an S6% failure rate at the
trial level, and a further 50% failure rate at the
appellate level, is whether it's really worth the effort.”

In matters where lives are being weighed on
both sides of the issue, costs and time necessarily
take second place. But if the money and time spent is
failing to procure anyone's goals then the
expenditures should be reconsidered. If millions of
dollars are spent to produce one execution perhaps ten
years after the crime, then certainly little is done in the
name of deterrence or for the victfm’s family.

"Because of the Supreme
Court's rulings, there is no way to
streamline this elaborate process.
Anv attempt to do so would deny a
defendant the protections guaranteed
under the Constitution and increase
the possibility of sending innocent
people to their death."

JRichard Moran & Joseph
Ellis in the Wall Street Journal

There may be some who feel Ihat these
excessive costs can be alleviated by cutting back on
the appeals process. But that tactic has been found
unacceptable by our own courts and by the Supreme
Court as well. Insufficient care at the early junctures
just means re-trials and re-sentencings at later levels
and hence even higher costs. The article mentioned
above from the Wall Street Journal concludes that:
"Nor can these costs be significantly lowered...
Because of the Supreme Court’s rulings, there is no
way to streamline this elaborate process. Any attempt
to do so would deny a defendant the protections
guaranteed under the Constitution and increase the
possibility of sending innocent people to their
death...Like it or not, the Supreme Court has made it
abundantly clear that shortcuts to justice are legally
unacceptable.”

The article goes on to say that New York and
California could save $75 million and S125 million
respectively by not having the death penalty. The
same is true to some extent in Maryland as well.
Ways could be explored to use the money which
would be saved in this state to aid the families of
victims and to institute programs which would be
more productive in preventing serious crime.

References

A Capital Myth: Koko at Bay; Rule Day Club, March 9, 1987
by Alan M. Wilner, Associate Judge, Coun of Special Appeals
of Maryland.

State of the Judiciary Message to A Joint Session of the
General Assembly of Maryland, January 28. 19S7 by Chief
Judge Robert C. Murphy.

Capilal Losses: The Price of the Death Penaltyfor New York
State. April, 1982 by New York State Defenders Association,
Inc.

Price of Executions is Just Too High by Richard Moran and
Joseph Ellis in The Wall Street Journal, October 15, 1986.

*The Costs ami Hours Associated with Processing a Sample of
First Degree Murder Casesfor Which the Death Penalty was
Sought in Maryland Between July 1979 ar.d March 1954',
Committee to Study the Deatli Penalty in Maryland, April 30.

1985.



Death penalty foe
Criticizes expense

By Anne Belli »r

SsffwraereiTitDilUiHomingKewi

y tal murder case average SL9 mil'
-j*liott. In Texas,-he said, the costs

The death penalty is racist, ex~have been even higher, about S26
pensive and can result in the execu- smmillion per case. Legal costs con-

tion of innocent people, the leader
ofa national coahtion that seeks to
abolish capital punishmentsaid Fri-
3ay- *oe> - . f
"Lunderstand people beings out-
raged over crime/ said Robert

..neqted with non-capital murder

cases average much less — about
.5700,000 because the trials are
shorter and there usually are fewer
appeals, hesaitL... r>_jj. J

UaH ital_case is pro-!

Bryan, chairman; of the- Washing—. sécuted,‘averybodywincluding the

-. ton. D.C-based National Coalition to

. government, is spending an enor-

>Abolish the Death .Penalty;'~,Burme, mous™ amount/ ofe'money/ said

people need to know the facts/7> —

Bryan’s-group is holding its an-
nual conference this week at South-
ern Methodist University. He said
the three-day meeting, which began

,Fnday,, is being, held in Dallas “be-:.

.ca”oftheprobleminTexas/-'

Bryan, a California lawyer who said
he has tried more than 100 murder
cases, = ]

t“Also, in spending all that

money to Kill someone, sometimes
m ~ imiocentpeoplej”he added.

morally

Texas with.27 execimons,(has - bntalso itsa hugewasteofmoney-

employed the death penalty m

than any other state since the pen-v.

0 r e .
case? haye’ raised ques--

alty was reinstated by the. U.S.Su- -“tioiis "regarding evidence available;

preme Court in 1976. Nationwide,

101' people have been executed in'

the past12years, he said.

- The state also has the second
largest death row population in the
nation, with 269 prisoners awaiting
execution, compared with 2,110 na-
tionwide. '

.- The latest Texas Poll, conducted
by telephone on Oct. 19, found that
*86 percent of Texans favor the
death penalty, although 72 percent
said they do not favor capital pun-
-isbment for convicted capital murd-
erers who are mentally retarded.
> . Bryan said legal costs for a capl-

S Clk

attrials. In Texas, there is the case

'of Randall Dale Adams, who was

convicted in 1977 of killing a Dallas
police officer. Adams’ case recently
was reopened by a state district
judge after the release of a docu-
mentary film. The Thin Blue Line,
that raised questions about his
guilt.

In Florida, the case of Willie Dor-1
der. has been the subject of similar
speculation. Darden was executed |
in March.

"One innocent person executed
is too much/ Bryan said. "And it
going on in our country/
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In Lives or Money
W ith Death Penalty
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By Hii'hakh Miikan
And Jnsmi Ki.i.is

WINTl vnj>li* argue that (he death in’ll-
ally custs too much, they are usually
spoakuijj about the human and social costs
of Ihe state’s decision to lake a life. While
these costs are undoubtedly great, when
we say that the death penalty costs too
much we mean quite literally that it is
much more expensive than life imprison-
ment. Here is the reason.

In iy72 ti>Supreme Court in Fumum v.
ceorijm held lhal "artulrary” and ’ capri-
cious™ application of the death penalty vio-
lated the Eighth Amendment's prohibi-
tion against “cruel and unusual punish-
ment.” This meant that a defendant had to
be prosecuted and convicted in a way that
was extraordinarily ngorous and free .of
any kind of prejudice, Since then the Su-
preme Court has fashioned what is gener-
ally called a "super due process" model
fur death penalty cases. In a series of sub-
soquent decisions, involving effectiveness
of counsel, the right toa fair and impartial
jury, as well as “cruel and unusual punish-
ment,"” the court has held consistently that
special substantive and procedural protec-
tions are required before a state court can
impose ihe death penalty,

The "super due process" requirement
has made Hie prosecution of death penally
cases enormously expensive. In a recent
Umwvrsily of California at Davis law re-
view article, Margot Carey has calculated
that it costs a minimum of $500,000 to com-
plete a dealh penalty trial in California.
And between August 1377 Iwhen the cur-
rent 1jw took effect: and December 1335,
only I(ri 11300f 1,8t7 cases| have actually
resulted in a death sentence.

Since statistical evidence Is notoriously

sulijert lo manipulation, there .-ire a mini
lerof ways lo figure (lie costs We Hurk il
is fair lo say (li.it it eosls the citizens of
California about $45 million ijfiuo.nou x
UQ fallore-rale) to sentence nm [»ersoii lo
death. Data from New York state suggest
that if It adopted the death penalty the cost
would be $1,828100 per capita! trial. As-
suming even a 0.75 fnilure-rale, it would
cost aboul $7.3 million lo sfhicnce one per-
son to death in New York.

And, of course, not all people sentenced
to death will be executed. Many if noi most
will have their sentences commoted lo life
imprisonment. Even if we do not include
the costs of keeping a man on dealh row
for an average of four years prior to Ins
execution labuut $100,000), or the cost to
maintain and operate lhe gas chamber or
the electric clialr. and if we naively as-
sume that all people condemned to die will
be executed (all 55cases in California have
been overtumedl. Il will still cost $45 mil-
lion to execute one felon m California, and
$7.3 million In New York.

Nor can these costs be significantly low-
ered. Since each trial Is unique, and most
of the costs are Incurred In the trial
phasc-not on appe.il-there really is no
economy of scale. The $45million and $7.3
million figures do not include apjie.ds that
average only $100000. When a di feiidant
faces a possible death sentence, more time
Is spool Investigating the fads of the rase,
more pre-trial motions are tiled, the trial
tends to lavt murh longer, more expert wit-
nesses are culled to testily, and there are.
ol course, many legal objn-tlor-. and ap-
peals. Most of all. there is no c.jst saving
plej bargaining when the prosecution
seeks the death penalty.

WALL STREET JOURNAL

Price of Executions Is Just Too Pligh

necatise of Hie Supreme Court's rulings,
there is no way to streamline this elabo-
rate pim'ess. Any attempt lo do so would
deny a defend.ml the protections guaran-
teed under the Constitution and Increase
He possibility of sending innocent |>cople
lo their dealh. And Ihe recent decision In
the case of Alvin Ford-lhal a condemned
man is entitled to a court hearing on the
question of Ins menial competence before
lie can be executed-can only further the
delays and increase the costs. Like It or
not, the Supreme Court has made 1abun-
dantly clear that shortcuts to justice are
legally unacceptable.

Nationally, the average offender who is
sentenced to death Is about 30 years old.
Lei's say he Mwes to 70-40 more years. At
$20000 a year to keep him in prison that
adds up tn $800,000. Indeed, if all people
charged with capital offenses were actu-
ally sentenced to death, then the death
penalty would be slightly cheaper in some
states. Rut, in California, for example,
only one out of 10 is sentenced lo deatli-so
90 7 of the cases bear the costs of both a
capital trial and life Imprisonment.

It isn't necessary to be an accountant lo
realize that if you substitute life imprison-
xjnenl for the death penalty, you will save
almost $600,000 per trial for first degree
murder in California, and $18 million In
New York. And since Iticre are about 250
siirli trials in California per year, the abo-
lition of the death penalty would save the
taxpayers about $125 million a year. In
New Yoik il has liven estimated to lie $75
million. I'ut another way, the death pen
ally consumes a disproportionate share ol
our ciimuial justice dollars.
No one should mistake the above argu-

ment as a reduction of a great moral and
philosophical issue to a question oOf ac-
counting. Llcliiiid our simple economic ar-
gument lies a more hauniing mural and
legal complexity that has made these
costly and cumbersome constitutional pro-
tections necessary. The dollars reflect
doubts. Not even lhe most avid supporter
of the death penalty wants to execute peo-
ple capriciously. But the costs incurred ill
easing our doubts and assuring fairness in
capital cases have now reached the point
at which they constitule elogquent testi-
mony In their own right. Until scholarly re-
search can prove lhal the death penally is
more cost effective in deterring murder
llian life imprisonment, we think that our
elected officials might do well to choose
the cheaper option.

Mr. Martin 'r. professor of soaolot/i/ nl
Mount llolyoke Collif/c, u_hcrc Mr. hilts is
professor of history NNd ilvan of faculty.
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By HiriiAKii Mukan
And Josmi Kins

When people argue lli.d the death pen-
alty costs too much, they are usually
speaking about the human and social costs
ol the state's decision to lake u life. While
these costs are undoubtedly great, when
we say that the death penally costs too
much we mean quite literally that it is
much more expensive llian life Imprison-
ment. Here is the reason.

In 1972 the Supreme Court in Funnan v.
ceanjin held lhal "arbitrary" and “capri-
cious" application ot the death penalty vio-
lated the Eighth Amendment's prohibi-
tion against “cruel and unusual punish-
ment.” This meant that a defendant had lo
be prosecuted and convicted in a way that
was extraordinarily rigorous and free .of
any kind of prejudice. Since then the Su-
preme Court has fashioned what Is gener-
ally called a "super due process" model
for death penally cases. In a series of sub-
sequent decisions, involving effectiveness
of counsel, the right to a fair and impartial
jury, as well as "cruel and unusual punish-
ment." the court has held consistently that
special substantive and procedural protec-
tions are required before a stale court can
impose the death penalty.

The "super due process” requirement
has made the prosecution of death penalty
cases enormously expensive. In a recent
University of California at Davis law re-
view article. Margot Carey has calculated
that it costs a minimum of $500,000 to com-
plete a death penalty trial in California.
And between August 1977 (when the cur-
rent ;. look effect: and December 1985,
only ItT. HBUof 1847 casesl have actually
resulted in it death sentence.

Since sta.istical evidence Is notoriously

Price of Executions Is Just Too Eligh

subject to manipulation, there are a Dum-
ber of ways to figure the costs. We think il
is fair lo say that il costs the citizens uf
California about $45 million i9*H,000 x
0.90 failure rate) to sentence one jiersufi to
death. Data from New York stale suggest
that if It adopted the death penally the cost
would bo $1,828100 per capital inal, As-
suming even a 0.75 failurc-rate, il would
cost about $7.3 million to sentence one [>a-
son to death in New York.

And, of course, noi all people sentenced
to death will be executed. Many if not most
will have their sentences commuted to life
Imprisonment. Even if we do not include
the costs of keeping a man on dealh row
for an average of four years prior lo lus
execution labout $lii0,io0l, or the cost lo
maintain and operate the gas chamber or
the electric chair, ami If we naively as-
sume that all people condemned to die will
be executed (all 55 cases In California have
been overturnedi, il will still cixst $15 mil-
lion to execute one felon in California, and
$7.3 million In New York,

Nor can these costs be significantly low-
ered. Since each trial Is unique, and most
of flic costs are incurred In the trial
phaso-not on nppcal-lliero really is no
economy of scale. The $L5million nnd $7.3
million figures do not include apjie.ris lhat
average only jluoQQ When a defendant
faces a possible deatli sentence, more time
is spent investigating Ihe facts ol Hie case,
more pre-trial motions are filed, the trial
lends to Imt much longer, more expert wit-
nesses are called to testily, and there are.
of course, many Vgalobjections and ap-
peals. Most of all. there is rio cost saving
plea bargaining when ihe prosecution
seeks the death penalty.

WALL STREET JOURNAL

Because of the Supreme Court’s rulings,
there is no way lo streamline llus elabo-
rate process. Any attempt lo do so would
deny a defendant the protections guaran-
teed under the Constitution and increase
the possibility of sending innocent people
lo tlicir death. And the recent decision in
the case of Alvin Eord-that a condemned
man is entitled lo a court hearing on the
question ol Ins mental competence before
he can be execufed-can only further the
delays and increase the costs. Like it or
not. the Supreme Court has made Il abun-
dantly clear that shortcuts to Justice are
legally unacceptable.

Nationally, the average offender who is
sentenced to death Is about IJyears old.
Let's say he lives lu 70-40 more years. At
$20,000 a year to keep him in prison that
adds up to $800,000. Indeed, if ail people
charged with capital offenses were actu-
ally sentenced (o death, then (lie death
penalty would 1«- slightly cheaper in some
stales. Bui, in California, for example,
only one out of 10 is sentenced lo death-so
90; of the cases bear Ihe costs of both a
capital trial and life Imprisonment.

Il isn't necessary to be an accountant to
realize Dial if you substitute life imprison-
wnial for the death penalty, you will save
almost $500uco per trial for first degree
murder in California, and $18 million In
New York. And since there are about 250
such trials in California per year, the abo-
lition of the death penalty would save the
taxpayers about $125 million a year. 1
New Yoik it has been estimated lo be $75
million. Cut another way. the death pen
ally consumes a disproportionate share of
utir rrimiii.il justice dollars.
No one should mistake the above argu-

ment as a reduction of a great moral and
philosophical issue lo a question of ac-
counting. Behind our simple economic ar-
gument lies a more haunting moral and
legal complexity that lias made these
costly and cumbersome constitutional pro-
tections necessary. The dollars refleci
doubts. Not even the most avid supporter
of the death penalty wants to execute peo-
ple capriciously. But Ihe costs incurred in
easing our doubts and assuring fairness in
capital cases have now reached Ihe point
at which they constitute eloguent testi-
mony In tlieirown right. Until scholarly re-
search can prove that the death penally is
more cost effective in deterring murder
than life imprisonment, we think that our
elected officials might do well to choose
(he cheaper option.

Mr. Moran is professor ol soeioknu ol
Mount Holyoke Collct/e, uherv Mr Ftli; is
professor oj history nml ikon of faculty.
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Death, dollars and the scales of justice

Weighing the costs of capital punishment, life imprisonment

By DAN GBOTHAUS
Post Reporter

What does capital punishment cost the
state? The state doesn’t know. Conven-
tional criminal Justice wisdom says it
costs more to keep 'em than to kill 'em.

But In reality, it costs the state more to
execute an Inmate convicted of capital
murder than It would cost to convici the
same suspect of non-capital murder and
lock him up — literally — for lile.

Considering the current prison housing
shortage, the state could build a new pris-
on holding 2,250 Inmates for what It has
spent to place 212 Inmates on death row
since 1980 and keep them there.

Since executions began again in 1982,
Texas has executed 15inmates, more than
any other state.

In Harris County alone, the pursuit of
death sentences in the 245 capita] murder
trials held since 1960 represents approxi-
mately 586.3 million, or about 51 million
per dealh row inmate sentenced In Harris
County. Only 88 death sentences were
granted in those 245 capital murder trials.
11 those cases had been prosecuted for
non-capital murder and the 88 death row
inmates were instead locked up until age
65, the cost would have been 540,672.370.
The difference would be 545.6 million.

However, no ooe at the state or county
level has ever attempted to determine the
cost of capital punishment.

Management questions

"you’re aiking for basic management
‘questions,” answered Scott McCown, the
Attorney Gen?ral’s law enforcement chief.
"And the slat gives us no money to pro-
lvide answers lke that We're Just Inundal-
ted with (appelate) work."

However, the question of capilal punish-
ment's cost-eftctiveness Is gaining atten-
tion In other >arts of the country. Last
year the Ameican Bar Association en-
dorsed a research project Ihat developed
a formula to deermine the actual cost ot
capilal punishnent.

\

riince 1978, lit only three stildies that
rasessed the cat of capital punishment
concluded thAl Ue death penalty waa not
cost-effective. ‘The argument that the
death penalty cats less to punish thon
does life Imprisonment is erroneous," con-
cluded a heavily tbcum'enled article pub-
lished in 1965 In tlx University ot Califor-
nia-Davis Law Revew.

Statewide, since 1980. only 40 percent
(212) of the state’scapilLal murder trials
(519) have resultedji a death aentence.



0» thoae death sintence*. the Court ot

,» Criminal Appeals, srvcr 1972, has reversed

90 percent ot all deah penalty cases It has

reviewed. That cort currenUy has 122
cases pending on apeal.

Using Harris Couty cost figures, the
etale’s pursuit ot th death penalty h««
coat taxpayers 5183.>nilllon.

If these same suspcts had been prose-
cuted for non-capitaimurder and placed
In prison until their Uh birthday rather
than sent to death roe it would have cost
the state 51016 mlllic, or 579.0 million
leas. The projected costa ot building the
new prison In Palestine, for 2,250 Inmates,
1i )07 million.

These figure* were derived from com-
puterized averages of capital murder tri-
als in Harris County, actual cost figures
from the Texas Department of Corrections
and estimates of average appellate co6U
based oo more than 30 interviews at the
county, state and federal level.

In Harris County, the average capital
murder trial costs 5305825. The average
appellate process are! death row Incarcer-
ation costs an additional 5176,305. The to-
tal: 5482,130.

Figuring the cost
I The coat of capital punishment Includes

court coats, court-appointed attorneys'

fees, average appellate costs at the coun- ) . -
g p(f Dousing coats Mates were convicted in Harris County.

ty, state and federal level,
‘during the average six years spent oo
dealh row awaiting execution and.the
596.96 coat of tiie lethal Injection.

The cost of capital punishment was
compared to the county court administra-
tor’s average cost of a non-capital murder
trial (where lile Is the maximum penalty)
and TDC's costs of locking up someone
until age 65. The average capital murder
suspect In Texas is 27 at the time of coo-
vtcdon.

The average coat of a non-capital mur-
der trial 1s 522.640. The TDC says incarcer-
ation costs 511388 per Inmate per year, or
5432,744 for 38 years. The total: 5455,38L

Harris County Diarict Attorney John B.
Holmes said he was "not surprised" at
these cost figires or the results of this
comprehensive yet unscientific study.,

"But the cost doesn’t enter into it when
I look at pursuing the dealh penalty,"
Holmes said. "That should be a factor for
tbe Legislature to question: Shoutd we
have a death penalty, or Is it loo costly a
luxury?"

State Sen. Ray Farabee of Wichita
Falls, who serves on the state affairs and
criminal Justice committees, said he sup-
ports the feelings of his constituents, no
matter how much it costs the slate to exe-
cute a convvted killer. "I’m not surprised
at those figures (almost 5500.000 to gam
and affirm a death sentence), but ray con-
stltuency is overwhelmingly in favor of
the death penalty,” he said

Referring lo the statewide cost of cap-
ital punishment since 1980 compared to
the cost of a new prison, be said, "That’s
an Impressive comparison, but It still
coats more to keep them In prison than
execute them."

"It ought to be a capiul ofTense to use
that kind of logic," said Henry Schwarzs-
chliri. with the American Civil Liberties
Union. "Tbe notion that executing two
people will save 530,030 from next year’s
prison budget is laughable.”

Favor executions

Thbe vice chairman of the House com-
mittee on law enforcement also feels Tex-
ans want capital punishment no matter
what the cost. State Rep. Allen Hightower
of Huntsville, when told the cost of the
stale’s 212 death sentences since 1980
would more than pay for the Dew prison
being built In Palestine, said, "I think
you'll find the people In Texas would still
rather pursue the death penalty regard-
less of the cost.”

There are currently 241 inmates await-
ing execution on the state’s oeaih row,
Including 81 from Harris County.

TDC’s dealh row population In Hunts-
ville ranks second only to FloridA. Il Har-
ris Count}' wen? a state, its death row
population would rank sixth In the nation.

Texas ranks first In modern-day execu-
tions with 19. Five of those executed in-

The 1986 Texas Crime Poll, released
Nov. 19 by the Criminal Justice Center at
Sam Houston State University, showed
that 85 percent of those questioned fa-
vored the death penalty. Nearly 75 pir-
cent, the survey stated, believe too ftm
criminals have been executed.

Although popular support of the dealh
penalty where capital punishment exists
hasn't diminished, there Is a small
movement around the country to re-evalu-
ate the actual cost of capilal punishment.

One Btudy. completed In 1982 by the
New York State Defenders Association,
was based on hypothetical figures drawn
from proposed capital punishment legisla-
tion. The executive director of that associ-
ation said the total coals may vary from
state to state but tbe cost difference be-
tween pursuing a death or a life sentence
remains the same.

"The cost ratio of 10 to 1 (5500,000 to
550,000) for a capilal murder trial versus a
noo-r-aottal murder trial is what we found
m New York and what we would expect to
find anywhere else," said Johnathob
Grades.

In the most recent study, Margot Carey
Iconcluded that the minimum cost of car-
, rylng out one execution was 5600,000.

« "Although the cost of lifelong incarcer-
ation surely would be high, the cost of
execution with constitutional protections
Is staggering,” said Carey in a lengthy,
heavily documented article, published
July 1985 in tbe University of California-
Davis Law Review. As a result of these

question* being raised, the American Bar
Association has decided It is time to pro-
vide factual answers to questions oo the
cost of capital punishment.

Research formula developed

Last year, a committee of prosecutors,
defense aitoracys and Judges developed a
research formula to determine the actual
expense of seeking the death penalty..'

"We did It because no one had ever
done it before,” said North Carolina Su-
preme Court’s Chief Justice-elect James
Exum. The conventional wisdom that as
execution was ultimately less expensive
than a life sentence has never been tested
against an actual study, he said.

Exum hopes to use the formula oexl
year to assess the cost of capital punish-
ment In North Carolina.

Thbe project’s director, Richard Van
Duizend of the National Center for Sure
Courts In Virginia, refused to speculate on
what be expects will be "the actual cost of
capital punishment."”

District Attorney Holmes, who has sent
more convicts tn dealh row than any other
prosecutor in the state, believes in the
death penalty, although be is not a zealous
proponent of executions.

Holmes said the death penalty serves as
a deterrent, "even If It keeps just one guy
from killing an innocent person."

But if there were such a thing as a life
sentence without parole. Holmes belives
most citizens and Juries would prefer as-
sessing lile in prison rather than death
sentences, "especially if it’s not cheaper
to kill them..."

However, Holmes belives there is an-
other factor supporting tbe death penalty,
regardless of the cost: "It comforts people
to know that lhat retribution (the death
penalty) is available. If we don’t have that
option, society may decide to scratch that
itch itself, like Bernard Goetz did In the
New York subway."

One last factor to be considered is the
cost of Irreversible error.

Following last Thursday’s execution of
a convicted killer out of Dallas, Attorney
General Jim Mattox said be believes one
of the 19 Inmates executed since 1982 may
have been wrongly sentenced tn die. He
refused lo Identify the dead man.

Mattox also told reporters there are
"legltimafe questions" Involving the
death sentences of two other unidentified
Inmates currenUy an death row.

“1 think there are cases that It couty be
argued the punishment chosen was not the
proper one. but I don’t think I’ve seen any
glaring abuse," Msttax said.
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Bottom line: Life In prison

one-sixth as expensive

ByDAVEVONDREHLE
HeraldSaf] Witer

At first glance, executions appear
cheap.

Funeral suit from Jim Tatum’s
Fashion Showroom in Jacksonville
— "We Fit Them All, Big and Tall"
— costs $150. Florida’s budget for
the last meal: $20. Executioner’s
fee: $150. Undertaker: $525, box
included.

But the true cost of an execution
is closer to $3.2 million.

To execute a prisoner, the state
of Florida spends six times as much
money as it would to keep him in
prison until he dies of natural
causes.

How come? Why does the death
penalty cost so much more than
life-withoul-parole?

Government agencies and inde-
pendent analysts in eight states
have scrutinized the ledgers. Said
Michael Gradess, who calculated
the cost of a proposed death penalty
in New York: "People in states that
have the death penalty kept telling
me, *1hope you're ready to go bank-
rupt." "

Although the numbers vary', all
the studies agree that death penalty
cases cost more than lile-m-pnson
cases at every’ level — from pretnal
investigation to last-gasp appeals.

To begin with, dealh penalty cas-
es almost always require a trial.
They usually generate a lot of pub-
licity, making prosecutors reluctant
to plea bargain. And only a suicidal
defendant pleads guilty when facuig
deatli.

And death penalty tnals lake lon-
ger. Attorneys have unusual free-
dom lo question potential jurors one
by one — a very time-consuming
process. Fighting for their clients’
lives, defense attorneys file twace as
many pretrial motions as in the

average nondeath murder trial, a
California study found.

Once the defendant is found
guilty, the law requires a second tri-
al to decide if the prisoner should
live or die. .

To show why they should live, de-
fendants often call as witnesses psy-
chiatrists, family members, former
teachers, even accomplices in past
crimes. The witnesses have to be lo-
cated, which can take months of ex-
pensive investigation.

To show why the defendant
should die, the state tries to per-
suade the jury that he is hopelessly
evil, a permanent danger to society.
For this, prosecutors rely heavily on
high-pneed psychiatrists.

The total additional cost for trial
and sentencing over a no-execution
murder trial: at least $36,000, a
Maryland study showed. A similar
study in Kansas figured the addition-
al costs at $116,700.

After sentencing, every death
verdict must be reviewed by the
state Supreme Court. The U.S. Su-
preme Court requires it. And every
defendant is entitled to a stale-paid
lawyer.

Bob Spangenberg. a consultant
for the American Bar Association,
sun eyed more than 150 capital cas-
es across the countiy. For defense
alone, these mandatory reviews
cost an average of $34,740 each,
Spangenberg computed.

That's just the beginning. After
the mandatory review there are at
least six levels of appeals. Spangen-
berg calculated these costs. Aver-
age cost for government-salaried
defense lawyers: $137,410.

This is a bargain compared to
costs racked up by prestigious vol-
unteer lawyers handling death pen-
alty appeals. Wilmer, Cutler and
Pickering, a big-name Washington
firm, figures it has already laid out

$1.2 million in attorney time and
$173,000 in hard cash arguing fed-
eral appeals for serial killer Ted
Bundy.

There are two sides, of course, to
every appeal. The prosecution
needs lawyers, too. Repeated stud-
ies show that prosecutors match de-
fense attorneys dollar-for-dollar.

in Florida, state-paid prosecutors
and defense attorneys received
about S3 million bst year — to fuel
a system that executed only one
man, Willie Darden.

James Rinaman, former president
of tile Florida Bar Association, has
studied the process at length, hop-
ing to speed it up. He believes more
lawyers are needed. To keep up
with the demands of Florida's enor-
mous death-penalty system, Rina-
man estimates, taxpayers should be
shelling out $12 million a year for
lawyers alone.

"It boggles the mind," he says.

Analyst Spangenberg estimates
the cost of appellate lawyers will
soon top $30 million a year nation-
wide.

In the past, states kept costs
down by relying on volunteer de-
fense lawyers. Now there are too
many cases and too few lawyers.

Says Clearwater's Pat Doherty,
one of Florida’s busiest volunteer
capital attorneys: "It isn’t good pub-
licity. If you're going to do volunteer
work, you're better off representing
the Poor Clares."

Then comes the expense of pris-
on. Death Rows cost more to run
than ordinary maximum security
cell blocks, according to studies in
Kansas and Alaska. Florida prison
officials say specific calculations are
impossible.

Florida officials calculate one
cost, however. When the governor
signs a death warrant and an in-
mate’s execution is scheduled, the
doomed man is moved to acell near-



er the electric chair. For 30 days,
guards keep a round-the-clock
watch to make sure the inmate
doesn't kill himself.

The cost in overtime for guards
each time a warrant is signed is
$13,800.

There have been 199 warrants
signed in Florida since 1973. Some-
times the state saves money be-
cause the guards can watch several
doomed men at once.

Merely feeding and housing a
Death Row prisoner long enough to
execute him costs, on average,
$108,000.

Total it up.

Florida taxpayers have paid more
than $57 million for the death penal-
ty since 1973. This number is based
on the most conservative figures
available. The real cost could easily
be twice that or more.

Divide the $57 million by 18 exe-
cutions. The bottom line: at least
$3.2 million per execution. And the
cost is growing.

Bob Spangenberg. the bar associ-
ation consultant: "The costs are go-
ing to add and add and add and add.
It's going to add up until something
gives."

Michael Gradess. who studied the
issue for the state of New York:
"You’'re going to see a death penalty
that costs a billion dollars nation-
wide.”

JONVONIA 0 d HL
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Capital punishment in paralysis
Huge caseload bloats lethargic, costly system in Florida, U.S.

By DAVE VONDREHLE
HradStall Witer

On a whim during a burglary, Charles Proffitt
murdered Joel Medgebow on July 10. 1973. He
plunged a bread knife into his sleeping victim’s
chest, "just to see what it fell like."

Three years later, using hnffilt rs. Florida as its
test case, the U.S. Supreme Court upheld Florida’s
death penalty. Proffitt could be de.-d in six months,
Attorney General Robert Shevin predicted.

Today. 15 years after the murder, Charles Prof-
fitt is alive and well, sewing uniforms for inmates at
Florida State Prison. The Florida Supreme Court
reduced his sentence to life last year.

The state of Florida spent a: ieast half a million
dollars over a decade and a half trying to execute
Charles Proffitt. It failed.

For Florida, and the

36 other states that
impose the death pen- 28 DEATH
alty, Frof/itt rs Flori-
da is still a test case. T ,
And the death penalty M—

The

fails tbhe test.
death penalty is costly, A FALUFE 0? EXECUTION
slow and inefficient. first,fcsnr<

Apart from any ar- :
guments about the morality oi capital punishment,
there is something terribly wror.g with the system.

¢« Costly: The death penalty costs much.more
than life imprisonment without parole. It has cost
Florida at least $57 million sioce 1973, according to
conservative calculations based on independent
studies.

« Slow: 36 inmates on Florida’s Death Row
have been there more than 10 years. Florida’s se-
nior Death Row resident. Howard Douglas, is in his
15th year — and his execution is nowhere in sight.

* Inefficient: Half oi all death sentences are
overturned on appeal, usually after years of expen-
sive litigation. For every execution in America,
courts senience 13 more people to die.

The statistics speak for themselves: Death Row
ir- going to get bigger, the wait for execution is sure
to get longer, and the cost is bound to get higher.
Experts are coming to the gnm conclusion that little
or nothing can be done to make the system work It

is afailure of execution.
Nowhere is this fact more clear than in Florida, a

AKImMOPPIHG'BItlk v -

fervently pro-execution state that
has always been among the first to
arrive at death penalty milestones.

Here — where 296 convicted A It-
ers make up the largest Death Row
in the nation — judges, prosecutors
and politicians are quietly lowering
their sights, giving up on swift and
sure justice, and learning to live
with a bloated system that splutters
and wheezes.

"1 don't know if we're ever going
to catch up,"” says Carolyn Snur-
kowski, Florida’s chief appellate
prosecutor. The best the system
can hope for. she says, is to "keep
plodding along."

For capilal punishment advo-
cates, this is a bitter pill. Just two
years ago, former Florida Attorney
General Jim Smith pumped ud his

» Spent by Florida
taxpayers on the
death penalty since
1973:at least
$57,215,210.

Executions: 18.

Cost per
execution- at least
$3,178,623.

» Cost of life in
prison (40 years):
$515,964.

» The appeal
process: at least
$36.1 million, just
for government-
paid lawyers.

campaign for governor by promising
two executions a month or more.
"This delay couldn't go on forever,"
he said.

Today, the numbers refute such
predictions. Even though the public
sobdiy supports the death penalry.
Florida has executed but two men in
the past two years. Nationwide, the
number isjust 39.

In the same two years. Florida
courts sent S9 people to Death Row.
Nationwide: some 600.

"We're not going to clear out
Death Row any more than we're go-
ing to p3\- off the national debt."
says former Florida Bar Association
President James Rinaman of Jack-
sonville. Rinaman. a dealh penalty
advocate, has labored for more than
three years to speed up the system.



Failure clearly visible

The failure of the death penalty is
visible from one end of the nation to
the other.

« More than 2,100 people live on
America’s Death Rows. At the cur-
rent execution rate, it would take 82
years to kill them all. And the Death
Row population is likely to double by
the turn of the century.

¢ In Dade County, the public de-
fender is under court order not to
take on any more death penalty cas-
es — the caseload is too great. Pri-
vate attorneys must be appointed
— and paid for — by the courts.
"The system doesn’t have the re-
sources to handle the workload,”
says Public Defender Bennett
Brummer.

 The number of capital cases on
appeal in the federal courts will
more than triple in the next two
years, according to astudy prepared
for the federal judiciary. Lawyers to
handle these appeals will cost the
nation's taxpayers $30 million a
year, the study concluded.

California, for example, has 234
prisoners on Death Row — the
third-largest population in the coun-
try. Its last execution was in 1967.
Yet the tax-payer-funded budget for
defense attorneys there is more
than S2 million ayear.

+« Even Bob Graham, the former
Florida governor who signed more
death warrants than anyone in the
state's history, pronounces the
death penalty system a‘'quagmire.”

"’And if the definition ofjustice is a
system that administers equal and
predictable results, then capital
punishment in the United States to-
day falls short,” Graham says.

It was not supposed to be this
way. Not after millions of dollars
and years of effort spent trying to
make the death penalty work.

The heyday

The heyday of the death penalty
in America came in the 1930s.
Hanging judges and biased june* loo
often used the penalty as little more
than alegal lynching.

Proffitt Bundy

‘If the definition of
justice is a system that
administers equal and
predictable results,
then capital
punishment in the
United States today
falls short.’

Sen. Bob Graham

Gradually, the numbers subsided:
there were fewer executions in the
'40s and fewer still in the '50s. Le-
gal assaults on the fairness of the
death penalty system stopped exe-
cutions altogether in Florida in
1964. In 1965, a commission to re-
vise New York’'s penal code found
that "whatever aspect of the death
penalty one examines, one finds
nothing but obstruction, confusion
and waste."

Two years later, executions
ceased across the country.

In 1972. a narrow and fractured
majority of the U.S'. Supreme Court
concluded the deatli penalty, as it
existed in Amenca, was unconstitu-
tional.

Justice William Brennan wrote
lhat capital punishment depends on
“a system in which the punishment
of death is invariably and swiftly im-
posed. Our system, of course, satis-
fies neither condition. A rational
person contemplating a murder is
confronted, not with the certainty of

a speedy death, but with the slight-
est possibility that he will be execut-
ed in the distant future."

Although Brennan and Justice
Thurgood Marshall said the death
penalty would always be unconstitu-
tional, the seven other justices en-
couraged the states to draft new
laws |hat would meet the constitu-
tional test.

‘Aback-breaker’

Florida obliged within six months.
Texas, Georgia, Louisiana and oth-
ers were close behind. Courts and
legislatures in 37 states have tin-
kered ceaselessly ever since, trying
to make the death penalty fair, ratio-
nal and swift.

But instead of fair, rational and
swift, all this tinkering is making the
law ever more complicated. And
complicated means slow. It means
expensive.

"There is no question that it's a
back-breaker,” says Sandy Wein-
berg. a former federal prosecutor.
Recently, Weinberg helped win
freedom for Death Row inmates
William Riley Jent and Earnest Lee
Miller. “ It takes eight years or more
of litigation to execute someone,
and the process just can’'t go fas-
ter.”

“The Supreme Court has said
‘death is different,” ” says Bob Span-
genberg. a Boston-based consultant
who has studied legal costs and the
dealh penalty for 24 state and feder-
al agencies. “The court has said ev-
eryone must follow extensive proce-
dures to guarantee the process is
fair. And that takes a lot of time. In
nrncase.”

As judges anguish over each case,
more and more pile up behind. The
backlog is infinite. With 300 new
cases every' year, the U.S. could ex-
ecute one person every day, and it
would take more than 30 years to
empty all the Death Row cells.

No one familiar with the system
believes that is possible. Daily exe-
cutions are unprecedented in Amer-
ican history. The executioner's
busiest year was 1935, when there
were 199 executions.



That record rate, given the cur-
rent pace of death sentencing,
wouldn’t make a dent in America's
Death Row. Al that rate. Death
Row would keep on growing.

Last year there were 25 execu-
tions in America, the most in aquar-
ter century. Yet the system is bare-
ly plodding along, falling further and
further behind.

Even that great motivator of bal-
ky government — community out-
rage and pressure — cannot speed
the system. No murderer is more
loathed and notorious than Theo-
dore Robert Bundy. In 1978, Bundy
slipped into a Tallahassee sorority
house and bludgeoned two sleeping
women to death, then killed a 12-
year-old girl in Lake City.

He was sentenced to die three
times in 1979. Nine years later.
Bundy is alive and well on Dealh
Row.

For five of those years, his case
sat before the Florida Supreme
Court. Like all capital cases in Flori-
da, Bundy’'s senience went lo the
state high court for a mandatory re-
view. Court justices insist they
weren't dragging their heels. The
backlog was just too big.

Florida high court justices plow
through 70 mandatory renews each
year, consuming at least a third of
their time. On top of that, the justic-
es are hit with 30 lo 40 last-minute
appeals.

"Let me put it this way: Capital
cases are a very small part of the
caseload of the Court, but we must
spend a very, very, very substantial
amount of time on them," says Jus-
tice Gerald Koran. "The workload
is far out of proportion with the ac-
tual number of cases."

Chief Justice Parker Lee McDon-
ald: "If | could figure out a way to
make this better or easier or quick-
er, | would. But 1can’t."

Executing Ted Bundy

Bundy’s federal appeals couldn’t
even starl until the state Supreme
Court made its ruling, Once the fed-
eral appeals were filed, they imme-
diately bogged down in another
backlog.

Last week, the 11th Circuit Court
of Appeals in Atlanta turned down a
Bundy petition. The court took al-
most two years to decide. Some
think the end is in sight for Ted Bun-
dy. They've been wrong before.

There’s nothing unusual about
Bundy’s case. Indeed, there are 55
death cases in Florida alone that
have been in the system longer than
Bundy'’s.

And it's getting worse. A year
ago, only 275 of the 2,100 death
penalty cases in .America — 13 per-
cent — had reached the federal lev-
el of appeals. Almost all of them
were from Southern states. They
consumed about a third of the judg-
es' lime in the 11th Circuit Court of
Appeals and the Fifth Circuit in New
Orleans.

From those 275 cases, the federal
caseload will increase to 1,000 by
1990, according to Spangenberg,
the Boston analyst. He talks of "a
tidal wave" of death penalty cases
about to swamp courts that have lit-
tle or no experience with such ap-
peals.

Specifically, the federal courts in
California have but a single death
penalty case on their dockets. Soon,
the caseload will be 80. After the
wave hits California, it will hit Ohio.
Then lllinois. Pennsylvania, Arizo-
na.

"What was once a Southern prob-
lem is soon going to become a na-
tional problem." Spangenberg says.

Across the nation, federal judges
are looking toward Florida to size up
the future. They see a 300-person

Death Row. They see a five-year
court backlog. They see Charles
Proffitt sewing uniforms and Ted
Bundy reading legal briefs.

"The judges are beginmng to re-
alize what is happening," says Span-
genberg. "And they're asking:
‘What the hell are we going to do?’ "’



FLORIDA’S DEAT

At Stnrko, more inmatos — 296 — await tho executioner
than in any state. Eighteen havo been electrocuted.

Il YEARS OH DEATH HOW: Howard Douglas, Gary Alvord, Jt its McCray, Vernon Cooper.
1) YLARS: Ronald Jaiksun. Jici>t> FSongan, Alvin lord, Icvts Aldrich, Charles Messer,
LSuugiuS Meeks. Williorn LHedge, 1liornak Kniglif, Lcnson Hargrove.

1?7 YtAPS: Carl Jackson. Sarnpvon Armstrong. Charles Foster, Raymond Slono. Eligaah
Jacobs. Warded Riley, Jessie Toluo, Mark Mikcnas, William Zciglcr, Joseph Spailang.

Il YEARS: lknry Srrecl Jr., Harold Luces, James Hilchcock.

10 YEARS: James Rosr, Amok King. Carl Songcr, Ernesl Dov.nl, Ocnnie Dcmps, Robert
Bulord. Freddie Hall, Mock Wulhn. Morgan Floyd. James Morgan.

t YEAHS: John Ferguson, Waller Slcrrsliorst. William Thompson. Jimmy Srnllh, Stephen
Hooker, doll.c MarIm. William Christopher, Holeigli Holler. William While. Maivm Johnion.
Autaey Adams Ji . Leslie Jones. David Delap, McArthur Ufeedltve. Roberi lleiney, Kenneth
Cnllin. Cory Trawick, Roy Slc*ad, Terry Sims. Theodore Bundy.

| YEARS: Gregory Engle, Rulos Slevans. Johnny Copeland, Bryan Jennings.

J YEARS: Frank Smith. Haul Seull. Lairy Jul.nson, Theodore Hassell. Uobby Losk. Gregory
Mills, Bernard Bolnndtr, Hubert Combs, kuhtrt Waieihoosr, William Middlelon. Terrell
Juhnson. Robed Tellcicller. Kenneth Quince, James Agan, Oan Poully, Ernesl Filipalnck,
Sonny Ools Jr., Larry Mond. Oscar Mason. Jellery Daugherty, Linroy Bolloson, lan
Llyhlbourn. John Michael, John OCallaghatt, Chester Maiiwtls. Jlrn Clsandler.

| YEARS: Manuel Valle. Ed Tliomas. Theodore Harris. Robert Preston. Leo Jones. Freddie
Williams. Edward Kennedy, Hoillian Parker Jr., Janies Card Sr. Phillip Alkms. Ted Herring,
William Squires, Oamel Johnson. RoLcil Patton, Thornas Rope, Roy Harlch. Jerry While,
Roberi Craig, Omar Blanco. Charlie Burr, kunn.e Junes, Oavnlson James. Millord Byrd,
Daniel Doyle. Frank Grillm, Mario Lara, David Durham, Larry Orovm, Roborl Henderson,
John Rusle Douglas Jackson.

5 YEARS: Alplionso Cave. John Mills. J 0. Parker, Carry Heilman, Tommy Groover,
Kenneth Hardwick, Allen Davis. George Lemon. Kayle Sales, Ernesl Roman, F.L. Medina,
l.luyd Guest, Hubert Parker. Clarence Hill. Morion Francis. Milo Rose, William Ruliy,
Raymond Kuon, Clarence Jackson

4 YEARS: Harold Hooper, Joel Wrighi. Ronald Woods, Enrique Garcia, Raymond Dollnsky,
Gelaid Slonu. Fnd.Way, Andrea Jotksun, Harry Phillips, Robert Reese, Richard Cooper.
JaSLiiMoln.li, Michael Ldinbila. Lrncslo Suarei. William Kelley. Anlhuny OcVrolOlli. Robert
Clock. Call Duialli. David Julmslun, Jason Dealun, Dorljld Lloyd. James llulJ, John MoreK.
Jellrey Muchleman. lhuinaS Pruvtniaiio. Lduardo Loper.

3 YEAHS: Charles Knight, Jomcs Floyd. Joines Hamblen, Jean Melendel, Gregory Konal,
Osear Torri's-Aliiotcdo. Jerry Rogers, Abron Scull. Nalhaniel Jackson, David Gore, Joseph
Rallnrer, Herbert Spivey. Burley Gilliam, hilly fhlicr I, Ruterl Long, Joe Ihsoii, James Floyd.

3 YEARS: Kichaid Rhodes, Laync Tompkins, Guy Cochran, Jessie Livingston, William
Turner, Roy Swallurd, David Cuok. Judias Buendano, Marlin Grossman, Rickey Roberts,
Angel Dial, Johnny Perry, Jerry Coriell. Duane Owen. Gary Tillman, Morris Brown, John
Hardwick Jr., Frank Smith, Anlliony Bryan, Johnny Williamson. Daniel Remela, Relnaldo
Amoros. Donald Knltman, Johnny Robinson. Haloid Harvey Jr., Hector Focnle, Juan Banda.
Jesus Scull.

LESS TIIAM 7 YEARS: Elhcria Jackson. John Merrill. Paul Hildwin, Kenneth Slewarl,
Roberi Roundtree, Waller Brown. Cleu | troy. Allen Muore. Waller Kystr, Charles Pridgen.
Willie Mitchell Jr.. John Edwards. Arthur Rullicdurd. Rudolph Hollon. James Harmon,
Leonard Spencer, Glover Reed. Kayste Dudley, Darryl Barwick, Mark Davis, Timulhy
Hudson, James Brown. Paul Brown. George Muiris. Wilburn lamb, Carla Cailller, Charlie
Thompson, Alberto Farinas. George Hill, larlus Bello, John Henry. Michael Rivera, Darrell
Hallm.in. Arthur Schjler, Melvin Troller, Jorge Zerquera, Janies Mack, Samuel Rivtra.
J.lines (Salley, Manuel Cnlina, Andrew WIh ains. William Reaves. Jerry Stokes. Mac Wfighl,
Roger | lurry. J.iihis 111 y.inl. Wilh.im Pie lev. IIn C,isletl, Muhad Irvine. Michael Bruno
Sr . Alpl.oiisu Green. | dJic Alvin, Dumtnn k Oi t hn one, Imid Mendyk, tn runs Sodior, Ardunlo
Car ler, Krishna Maiiai al. Michael Keen. (Joy CldisIMii, Julus | ret man. FiedcrlcK Howdike.
Clniiun j.icksun, IVler Ventura. Bradley Stoll. Edward Casiro OaviJ Peulecosl. Georga
Suulh, David Young. Richard Anderson. Karutend llit.inpsaii. Gearge Porler Jr. Johnnie
Ill,me Jr. WatUr Cintiak. Bernell llegwnod, Tliewetl Haiinllon, Jerry Haliburlon. Paul
Johnson. Randall Jones, Robert Blakley, Edward Ragsdale. LSonny Craig. Daniel Uuins Jr.,
James Campbell, Manuel Parda Jr, Leonard Smalley Jr., JamtS Duckett.

EXECUTED IH It YEARS. Julm Spenkflink. Robert Sullivan. Anlhony Anlunr. Arthur
Goode. James Adams. Call Shnr.ei. luvid Washington. Lames! Dubbed. James Henry,
Timothy PuHe.es. James kauleisan, Jui.uny Will. Marvin Francois, Daniel Tltornai. David
Funchess. Ronald Slranjhl, Beaulord Winle. Willie Daiden

SOURCE: Florida Dapjilinenf ol Conachons
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Fatmess was fatal blow to fast executions

THELONCnROADITOIEXECUTIONS

These are the steps every capital case must pass through before execution:

» TRIAL — Defendant guilty or not guilty?
» SENTENCING — Should defendant live or die?

I I S DEATH »DIRECT APPEAL — State Supreme Court reviews deci-
sion.

» U.S. SUPREME COURT — Process fair thus far?
» COLLATERAL APPEAL — State courts examine trial pro-

By DAVE VON DREHLE
Hemid stujt U'nIrr

Howard Douglas is the Methuselah of
Death Row. The jury thought he should
live, and the judge thought he should die.
Fifteen years later, courts are still trying
to sort it oul

Douglas nny well become the first man
in FL..da history to live for 20 years in the

shadow of the electric chair.

But almost certainly, he won't be the
last.

Why does the death penalty take so
long? Why is it that 97 percent of the death
sentences imposed by America's courts
have yet to be carried out — even though
the public strongly supports capita! punish-
ment and spends millions trying to speed
the process?

Lawyers blame the governors. Gover-
nors blame the courts. Courts blame the
lawyers. But still nothing happens. There
is a population explosion on America's
Death Row. and no one has arealistic solu-
tion.

Legal experts — both for and against
capital punishment — are coming to an
identical conclusion: The death penalty it-
self is to blame. It is too complicated to
work efficiently.

When the dealh penalty almost died 16
years ago, advocates rushed to resuscitate
it. What they ended up with, manv experts
now believe, is a monster of litigation —
unpredictable, irrational, causing chaos
wherever il goes. And impossible to con-
trol.

Here's why it is failing:

¢« When the L'.S. Supreme Court decid-
ed in 1972 that capital oumshment was un-
constitutionally arbitrary, state legisla-
tures moved swiftly to restore the death
penalty. To eliminate the problem of un-
fairness, lawmakers established complex
standards for determining who should live
and who should die.

¢ The Supreme Court wanted to make
sure the new laws worked — that they re-
ally were fair. So it initiated an unprece-
dented level of state and federal court
scrutiny.

¢« Courts eventually discovered that
the complicated new laws worked only
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» HABEAS CORPUS — Federal courts look for constitu-

tional
violations.

again.

about halfthe time. Half of all death sentences, they de-
termined, were mishandled — and ultimately illegal. So
the intense level of case-by-case scrutiny persisted.
'+ As more and more judges looked at more and more
bases, they came up with more and more interpreta-
tions of the law. With each new interpretation, inmates
found more avenues of appeal.

» Judges and juries nevertheless have embraced the
new de?'n penalty as never before. The system is now
hopelessly behind. For every 30 death sentences,
Amenca has executed one person.

I A solution, if it comes, would require avirtual revolu-
tion in the criminal justice system — a bloodbath of pro-
portions never seen in the nation’s history. An execu-
tion aday. every day, for decades.

! “‘That's just not going to happen. It’s never going to
happen.” says Carolyn Snurkowski, chief appellate
prosecutor for the Florida attorney general.

“ We have to figure out a way to dig ourselves out of
this mess, or we need to get nd of the death penalty.”
says Ed Austin, state attorney for Jacksonville, the pro-
death penalty dean of Florida prosecutors.

The death penalty used to work fast — especially in
the South, The jury delivered a verdict, the judge im-
posed sentence and the warden readied the gallows or
the electric chair. Convicted rapist Robert Hinds was
executed in Florida seven days alter his trial in 1937.

But with speed came outrageous excesses. Small-
town judges and juries had the awesome power to de-
cide for themselves who would live and wf >would die.
Not surprisingly, blacks fared poorly in this lottery.
Though they comprised less than 20 percent of the pop-
ulation, blacks made up more than half the people exe-
cuted ui America before 1967.

» U.S. SUPREME COURT — Final review.

At any point, the case can be sent back to a lower level. And the process begins



Eventually, the abuses soured the public on the death
penalty. Executions ground to a halt in 1967, and the
Supreme Court agreed to take a long look at the issue.
After an anguished debate, the justices ruled in 1972
that all existing capita! punishment laws were funda-
mentally unfair and thus unconstitutional.

Dependent on whim

Justice William Douglas summed up: "Nu standards
govern the selection of the penalty. People live or die,
dependent on the whim of one man or 12."

This landmark decision in Furman vs. Georgia was a
narrow one — the vote was 5-4. The chiefjustice at the
time. Warren Burger, wrote the dissenting opinion,
joined by current ChiefJustice William Rehnquist.

Burger complained that the majority decision left the
death penalty in "an uncertain limbo" and suggested
that state legislatures "bring their laws into compliance

bv providing standards for judges and juries to fol-
low."

Burger was doubtful, though, that anyone could actu-
ally define adequate standards. Defining in advance
which cases should get the death penalty, he warned,
has "been uniformly unsuccessful." Each passing yea:
shows how right he was.

State legislatures nevertheless took up the cnallenge
to make the death penalty fair. Two approaches
emerged: "mandatory” and "guided discretion."

Some states — notably North Carolina and Louisiana
— tried to eliminate caprice by making the death penal-
ty mandatory’ for first-degree murder. Other states —
notably Florida, Ceorgia and Texas — adopted a pro-
cess called "guided discretion."

"Guided discretion" meant that a judge and jury’
must weigh every capital defendant on a balance of ag-
gravating and mitigating circumstances.

If the defendant had a prior record, if he murdered in
the course of another felony, if his crime was "heinous,
atrocious or cruel” — these would count as aggravating
circumstances, making him or her more likely to re-
ceive the death penalty.

But if the defendani was verylyoung, the product nfa
savage family or under the influence of avicious accom-
plice — these would count as mitigating circumstances,
ripping the balance away from death.

Whnen the balancing was done, if the aggravating cir-
cumstances outweighed the mitigating, the death penal-
ty would be imposed. Then the state supreme court
would be required to renew the decision to make sure it
met the standards of the law.

The U.S. Supreme Court pondered both approaches
and, on July 2, 1976. made its decision. Mandatory'
death sentence; were ruled unconstitutional. But guid-
ed discretion passed muster, in a case called Gregg vs.
Georgia.

The death penalty was saved.

Planted seeds of failure?

_ More and more experts are coming to believe that
tfie court inadvertently planted the seeds of failure in its
Gregg opinion. By declaring that “death is different"
and demanding that rtw y dealh sentence measure up to
a complex and vague set of standards, the high coun
may have doomed the system to tedium and expense.

In aspeech last yeai to the Maryland legislature, the
state’s chiefjudge, Robert Murphy, explained the prob-
lem. The very heart of the Gregg decision, he said,
gives death penalty defendants "protections well be-
yond those required for noncapital felons." Those safe-
guards are "extremely difficult and complicated. .. pro-
tracted and expensive."

People may wonder, the judge said, "whether the
time is close at hand when most of the legal problems
will have been ironed out so that death penalty appeals
will be treated as routinely as other criminal appeals. 1
doubt seriously that that day, if it ever comes, is close at
hand."

Declares Richard Burr, director cf the anti-death
penalty Legal Defense Fund of the NAACP: "The Su-
preme Court has infused through aU the lower courts an
attitude that says, ‘If you're going to have a death penal-
ty, you’re going to have to proceed in each ir.dividual
casewith as careful areview as is humanly possible.” "

This review takes place at three levels.

First, on "direct appeal,” the state courts review
each death sentence to be certain that the facts of the
case justified the ultimate penalty.

Second, on "post-conviction" appeal, the same state
courts again review each case, this time to be sure that
the proceduresused lo convict the inmate were legal.

Third, on "habeas corpus" appeal, the federal courts
determine if any aspect of the case violated the U.S.
Constitution.

In theory, most of these reviews were available to
doomed inmates even before the new death penalty
laws we»'/" "'mitten. But in fact, in the oid days, inmates
were - iely executed without a glance from appel-

_rman and Greog decisions changed all that,
"tate . ..preme courts are now required to get involved.
And scrutuiy by the federal courts has become routine.

This puts a huge strain on the system.

An example: Every time a case hits the the federal
level, a U.S. district judge is appointed to hear the ap-
peal. At the same time, three judges of the Circuit Court
of Appeals are appointed to review the decision of the
firstjudge. And aU.S. Supreme Court justice is appoint-
ed to look over the decisions of the two lower courts.

W ith each step through the system, clerks must noti-
fy every judge. As the hour of doom nears, the process
gets frantic.

U.S. District Judge Eugene Spellman remembers de-
ciding one last-minute appeal at midnight. Spellman di-
aled the U.S. Supreme Court to notify the clerk. CouJd
the clerk notify Justice Lewis Powell?



“He’sright here," came the reply. "Why don't you
tell him yourself?"

How often must a Supreme Court justice sit in his
chambers, poised by the telephone, at midnight?Consid-
er this: There are more than 2,100 cases in America’'s
execution pipeline. The conclusion is inescapable: Some-
thing lias logiic.

Death penalty advocates have long hoped that courts
will be forced to streamline the process. They have in-
terpreted nearly every important death penalty decision
as a sign that courts were abandoning tedious case-by-
case review. Again and again, pro-death penalty politi-
cians have predicted that the logjam was broken.

That was the prediction in 1979, when Florida elec-
trocuted John Spenkelink. Officials confidently forecast
siXx more executions in the coming year. But they were
wrong — four years passed be ore the next execution.

Around the nation, death penalty advocates greeted
favorable U.S. Supreme Court decisions in 1984 and
1986 as paving the way for quicker executions. Yet the
execution rate nationwide hasn't accelerated. Quite the
opposite: There were 2.0S executions per month in
19S7; 1.17 per month so farin 1988.

In fact, there is little reason to believe that the judges
will ever back off. Under the Gregg decision, they feel it
is their duty to review every case. And, disturbingly, the
judges keep finding major mistakes.

About half of all death sentences have been over-
turned on appeal since the "guided discretion" concept
became law. Federal courts knock out about a quarter of
the cases — even after the state’s double-barreled re-
view.

"There is a widespread sense that all this is just a
matter of delays, that eventually everyone on Death
Row is going to be executed. Well, that's just not the
case," says Burr, of the NAACP. "How can you cut
short someone’s appeals when he stands a50-50 chance
of a major error?"

Yet case-by-case review has a disastrous effect on
the legal system, prosecutors and defense attorneys
agree. Laws are supposed to be predictable, solid as a
rock. The failure of death penalty law, lawyers argue, is
that il shifts and changes with each new lawyer arguing
a new case to a new judge.

Instead of rock-solid, death penalty law is quicksand.

"The essence of the law is its predictability. The bw
is suppostd to be coherent, consistent,” says Pat Doh-
erty, a Clearwater attorney who defends Death Row in-
mates. "Under the de3th penally, all this is meaning-
less. The death penalty is acancer on the law."

Exhibit A: Charles Proffitt, who murdered a sleeping
man with a bread knife in Tamna in 1973.

In 1975, the Florida Supreme Court ruled that the
facts of the casejustified the death penalty. But over the
years, as Proffitt's appeals crawled through the courts,
the law subtly shifted.

In 1987, after a federal court ordered a new weigh-
ing of the aggravating circumstances, the state Su-
preme Court — the very court that had turned Proffitt
down years before — spoke again.

This time, Uie court had a new sense of what made a
murder especially "heinous, atrocious or cruel." Prof-
fitt — who had not planned his crime, tortured his vic-
tim or compounded his crime by attacking his victim’s
wife — no longer met the test. The court reduced his
sentence to life.

So a man who deserved the death penalty in 1975
didn't deserve it 12 years later.

‘The law keeps changing’

"W e’'re in a quandary of trying to hit a moving tar-
get," says Art Wiedinger, assistant general counsel to
former Gov. Bob Graham. “The law keeps changing.
The courts may make a ruling today that suddenly
means something wc did five years ago was wrong."

The changing law affected only one person in Prof-
fitt’s case. Often, though, shifts affect scores of con-
demned men. A U.S. Supreme Court derision last
month will mean new appeals for 15 of the 19 inmates
on Maryland’s Death Row.

Arthur England, former chiefjustice of the Florida
Supreme Court, lost hope of making death penalty law
consistent.

"l thought the Supreme Court of Florida would be
able to set standards Ihat made sense that we could en-
force," he says. "Because the legal system must be pre-
dictable. My experience on the court was that it's im-
possible to set standards and adhere to them.
Predictability is not available in this area and it won't
be."

One last hope of death penalty advocates: Ronald
Reagan's conservative judges will swing the tide toward
swifter executions. But even this hope is growing dim.

Seven of the nine U.S. Supreme Court justices sup-
port capital punishment. Four are Reagan nominees.
Yet they continue to hear capital cases at arate unimag-
inable before Furman and Gregg. Already this year, the
h' h court has ruled on nine separate cases — without
di astically changing anything.

Even Chief Justice Rehnquist, the most determined
pro-death penalty voice on the court, concedes that cap-
ital punishment requires "especially careful review of
the fairness of the trial, the accuracy of the fact-finding
process and the faimesis nf the sentencing."”



"No appeal is a 'mere technicality,” " says Florida
Supreme Court Justice Gerald Kogan. "Technicalities
are the law. So people can say, ‘That’s a technicality,’
but we have to answer: ‘Yeah, but that's what the law
is.”

More and more, it appears that the problem :s the
law itself.

Says Parker Lee McDonald, chiefjustice of Florida's
high court: "The old cases never really go away, and the
new ones just keep coming. The way the system is
cranked in now, | think we're probably running pretty
near maximum speed.”

Maximum speed. In the *2 years since the "guided
discretion" concept resuscitated the death penalty,
America has executed 88 inmates against their will.
Twelve more men quit their appeals and went to the
death chamber willingly. Total: 100 executions.

Death Row, by comparison, grows at the rate of 300
death sentences a year.

Ed Austin, the pro-death penalty Jacksonville prose-
cutor, isjust about ready to pull the plug.

"1f you can't carry out the sentence within areason-
able amount of time, you should abolish the death penal-
ty," Austin says. "The Supreme Court should fix it or
get rid of it. If the court doesn’t want to come to terms
with this, then somebody should step in and say, ‘It's a
joke. It doesn’t work. It's ashellgame." "



f RBTECTINGJHEINNOT CEN

The ultimate
malfunction of
justice is the
execution of an
innocent person.
Fourteen times

since 1973, justice

in America has
come close.
Judges sentenced
innocent men to
die. Only the
laborious appeals
process saved
them. One case
took 13years to
correct.

»JOSEPH GREEN
BROWN, 23, Florida:
Sentenced 1974. Freed
1987.

Apetty crook with a
conscience. Brown con-
fessed to a burglary he
committed with an ac-
complice. The accom-
plice got even by accus-
ing Brown ol murder.
Eventually, experts de-
clared that Brown's gun
wasn't the murder weap-
on. After more than a
decade, the accomplice
admitted he lied.

P~ .Mts

» EARL CHARLES, 21,
Georgia: Sentenced
1975. Freed 1978.

After conviction, new
evidence surfaced es-
tablishing his alibi. A
federal judge ordered
the state to compensate
Charles in 1933 because
a police officer violated
his civil rights.

*k

» NEIL FERBER, 35,
Pennsylvania: Sen-
tenced 1982. Freed
1986.

Prosecutors became
convinced the star wit-
ness against Ferber lied.
An eyewitness to the
murder came forward to
say Ferber was not the
killer. When a new trial
was ordered, charges
were dropped.

» GARY L BEEMAN, 25, Ohio: Sen-
fenced 1976. Freed 1979.

An escaped rrisoner, Clare Liuz-
zo. was the star witness against
Beeman. When an appeals court or-
dered a new trial, five witnesses tes-
tified that Liuzzo bragged about
committing the murder himsell.
Beeman was acquitted.

» LARRY HICKS, 19, Indiana:
Sentenced 1978. Freed 1980.
Judge ordered a new trial be-
cause Hicks, who had a 'low-to-
normal’ IQ, had been too con-
fused to assist his lawyer. At the
new trial, Hicks' alibi was proved,

»JOHNNY ROSS, 16, Louisiana:
Sentenced 1975. Freed 1981.

Convicted of rape. The youth-
ful Ross confessed after police
beat him. His trial lasted less
than a day. Eventually, detense
lawyers established that Ross'
blood type did not match the
sperm tound in the victim
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» THOMAS V. GLADISH, 23; RICHARD WAYNE GREER, 31; RONALD B. KEINE, 27; and CLARENCE SMITH

JR. 30, New Mexico: Sentenced 1974. Freed 1976.
Convicted of murder, kidnapping, sodomy and
rape. Detroit News reporters traced the murder

JENT MILLER

»WILLIAM RILEY JENT, 28, and EARNEST LEE
MILLER. 23. Florida: Sentenced 1930. Freed 1968.

Afederal judge found police withheld key evi-
dence to back up the Jent-Miller alibi. Police over-
looked the victim's boyfriend, whose next girlfriend
was also beaten to death and burned. When a new
trial was ordered, prosecutors offered to Iree Jent
and Miller immediately it they would plead guilty to a
lesser charge. Whiie asserting their innocence, the
hall-brothers accepted the deal.

SOURCES Hera'd research and Hugo Adam 6edau’s and Mi-
chael Radeiei s f.1:sc3'nages ol Justice in ihe Stanford Law
Review Tnese 14 cases are me most clear-cut. In scores ol
cases, significant couois remain

» DELBERT TIBBS, 35,
Florida: Sentenced 1974.
Freed 1976.

Victim's girlfriend,
who was raped by the
killer, gave a description
of the attacker — which
didn't match Tibbs. But
she testified against him
anyway. Tibbs, a hitch-
hiking divinity student,
had a motel registration
to support his alibi. Flori-
da Supreme Court set
him Iree. Prosecutor ad-
mitted the trial wasn't
fair.

weapon and getaway car to a drifter in South Caroli-
na. The drifter confessed.

»JONATHAN
CHARLESTREADA-
WAY JR., 21, Arizona:
Sentenced 1975. Freed
1978.

Convicted of sodomy
and murder of a 6-year-
old boy. At retrial, five
pathologists testified
that the victim probably
wasn’t murdered or sod-
omized — that he prob-
ably died ot pneumonia.



Judicial override’ bogs

Bv DAVE VON DREHLE
HeraldSafl U'nirr

A convicted killer stands before the judge.
The jury' recommends lile m prison. Bui the
judge imposes the death penalty.

This has occurred on 113 occasions in
Florida since 1973. In more than 20 percent
of the state's 5-14 death -cases, judges
sentenced to dealh defendants whom juries
thought should live.

It is called "judicial override." Forjudges,
it can be good publicity. For the legal system,
it can be trouble.

In seven out of 10 "judicial overrides.”
higher courts reverse the trial judge — after
long and costly appeals. Every time this
happens. Florida taxpayers unwittingly shell
out at least $69,450. according to
conservative cost estimates — or S5 million
thus far.

Says Bennett Brummer, Dade Public
Defender: "Juries are supposed to be
representative of the community. If a jury
recommends that the defendant's life should
be spared, then | feel the judge should be
bound by that."

Jacksonville Circuit Judge Hudson Olliff is
one of only two Florida judges whose override
death sentences have actually ended in
executions. Child-killer Earnest Dobbert was
electrocuted on OlIliffs orders or. Sept. 7.
1984.

"Only a defense attorney woulc criticize
the override." says Olliff.

Florida lawmakers created the judicial
override late in 1972. as they rushed to write
a new death penalty law alter the U.S.
Supreme Court declared the nation's existing
capital punishment laws unconstitutional.

Existing death penalty laws gave juries too
much power to decide who should live and
who should die. the Supreme Coun ruled. So
in drafting the new law. Florida's legislators
gave judges the power to disregard the jury's
recommendations.

Now critics argue that the judges have loo
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*If the people don’t want
an override, then let the

Legislature change it.3
Ellen Morphonios,
CADE CIRCUIT JUDGE

system down

much power.

Other than Florida, only Alabama and
Indiana permit judicial override. Only Florida
judges use it extensively — so extensively
that the Florida Supreme Court has been
forced to set tough standards for policing the
use of overrides.

Without these time-consuming standards,
"the death penalty would be intenable in
Florida." according to Supreme Court Justice
Gerald Kogan.

It works the other way — but rarely.
Angry citizens picketed Dade Circuit Judge
Steven Robmson after he gave a life sentence
to Jesse Ramirez in the "Duct Tape Murder"
of Mario Portela.

No judge believes in the override more
than Dade Circuit Judge Ellen Morphomos.
known as "Maximum Morphonios" for her
harsh sentences. 60 Minutes and SBC
Sightly Scwshsve filmed her in action.

"If | feel that's the thing that ought to be
done, then I'll do it." she says.

Morphomos overrode the jury and
sentenced Anibal Jaramillo lo death in a 19S1
drug-murder case. The justices of Florida's
Supreme Court found her reasoning so
unpersuasive they not only reversed the
sentence, they turned Jaramiilo loose.

In fact, ail of Morphonios's nine death
sentences have been reversed on appeal. The
celebrity judge is unperturbed.

"You know there's a good chance the case
is not going to fly. but you've got to live with
yourself. If the people don't want an override,
then let the Legislature change it."

A lot of people like that idea. Given the high
cost and low success rate of judicial overrides,
experts are increasingly calling for the
elimination of this quirk in Florida’'s death
penalty law.

"Face it," says Larry Spalding. Florida's
chief Death Row defense lawyer. "It you can't
convince the majority of a jury to impose the
death penalty, then it's not a death penalty
case."
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Political pressure
thwarts clemency

By DAVE VON DKEHLL
Herald Stall U'nlcr
Meet Vernon Cooper, the man oj
Death Row no one wants lo execute.
Cooper may have murdered a
policeman in 1974.
Then again, maybe
not. Cooper says his
accomplice did it. The

FATH

di?pose ol marginal ca?e>.

But today, in Florida, executive
clemency is just one more aspect of
the death penalty that doesn't work
right.

i Clemency exists
only in theory, like
UFOs and Bigfoot.

Since 1982, Gouvs.

policeman and the Bob Graham and Bob
accomplice are both PENALTY Martinez have
dead. Since there reviewed 158
were  no  other A FAILURE Or EXECUTI R clemency requests —

withesses, no one
knows tor sure.

In tiie heyday of the death
penaltv. Florida'sgovernor
probably would have grantee

executive clemency and reduced
death to life in prison. For year?,
governor? u?td thi? technique n*

Third nt ij sftiry

and granted zero.

The reason, some
expert? contend, i? politic?. No
politician ever won an election by
dispensing mercy to murderers.
"Theoretically, clemency could

HERALD
7/12/fe&/1A,I0A

te used to clear away al! the marginal cases and speed
up executions.” says Bob Spangenberg, a Boston attor-
ney who has studied criminal law and the death penalty
for 24 state and federal agencies.

"In reality, though, it’s political.”

Paradoxically, political pressure infovoro! the death
penalty is one reason the death penalty doesn't work.

In Florida, this happens three ways:

¢« By shunning the clemency process, governors
have ignored an opportunity to cut court overload and
streamline capita! punishment.

« By signing a lot of death warrants, governors look
tough on crime. But warrants signed willy-nilly merely
increase the cost of capital punishment — by at least a
third.

* By overriding jury recommendations for life in
prison, judges look tough, too. Yet an astonishing num-
ber of these cases — seven out of 10 — are reversed af-
ter lengthy and expensive litigation.

Across the nation, the death penalty is taking on
more ana more political significance. Yet in the statisti-
cal world of murder, it counts for very little.

The 2,100 inmates on America's Death Rows ac-
count for less than two percent of the murders commit-
ted in the past 15 years.

Inmates actually executed — 100 — account for less

. than one-tenth of one percent of the nation's homicides.



The issue flourishes

Still, the death penalty issue flourishes in campaigns
for state legislatures, governors' mansions, court
benches, the hall? of Congress — even the White
House.

Strategists for Vice President George Bush already
are attacking Democrat Michael Dukakis for opposing
the death penalty.

"This is going to be part of the national debate." says
Gov. Martinez, a prominent Bush man.

Candidates of every stripe affirm their belief in the
death penalty almost as a code, symbolic of their hard
line against crime.

People used to call Bob Graham a wimp. Not any-
more. His strong support for the death penalty helped
transform him into a U.S. senator and a finalist for the
Democrats' vice president nomination.

Graham's pro-death penalty record, some say.
makes him a perfect running mate for the vulnerable
Dukakis.

The death penalty bandwagon is crowded. Witness
the most recent race for governor of Florida

"1 voted for the death penalty." boasted candidate
Barry Kutun. Miami Beach senator.

"lI've always, always supported it," declared candi-
date Harry Johnston, former Florida Senate president.

"I'll pull the switch personally,” said candidate Joan
Wolin. Lake County lawyer.

"If | am elected. Florida’'s electric bill will go up."
promised candidate Tom Gallagher. Coconut Grove
representative.

Candidate Bob Martinez, mayor of Tampa, won.

"Bob Graham politicized the death penalty and he set
the standard for Bob Martinez." says Larry Spalding, a
Graham appointee who directs an office of defense a t-
torneys on behalf of Fionds's doomed inmates.

Political motives?

Graham calmly denies that his death penalty agenda
has been political. He consulted his "inner gyroscope."
he savs. anc found his actions above reproach. Critics
nevertheless set political motives behind the strange
death o: executive clemency in Florida.

Between 1925 and 1965, Florida's governors grant-
ed clemency m 57 of 265 capital cases — 21.3 percent.

In his firs: three years in office, Graham approached
that pace. He granted clemency in six of 38 cases —
15.S percent.

But Graham discovered that granting clemency risks
political backlash. After he spared the life of Learie Leo
Alford in 1979. Republicans denounced the governor.
Alford's father, the Republicans noted, was a preacher
active in Democratic politics.

After he spared the life of Darrell Hoy in 1980. par-
ents of one of Hoy’s victims deluged Graham with angry

petitions.

In January 1982 — the year Graham ran for a second
term — clemency vanished, never to be seen again. Al-
though everyone on Death Row gets a clemency hear-
ing. everyone on Death Row slays there.

Graham and Martinez explain: The system got bet-
ter. The courts now weed out marginal cases before
they get to the clemency board.

"After the first few years | was in office, the courts
laid out sufficient standards, so cases that came through
the process didn't leave much basis for clemency," says
Graham.

Says Martinez: "Cases go through so many judges,

they get sorted out pretty well."

In lact. though, marginal cases never stopped pop-
ping up. So. in place of clemency, Graham’s staff quietly
developed a way to sidetrack executions without mak-
ing headlines.

Shift in tactics

The governor simply neglected to sign death war-
rants in cases that left him uncertain. No defendant can
be executed without a warrant. Graham employed this
tactic 20 times.

These cases, says Art Wiedinger. Graham's former
assistant general counsel, "go into a sort of limbo."

Thus. Vernon Cooper, sentenced to death 14 years
ago for the shooting of a Pensacola sheriff's deputy, re-
mains on Death Row — though no one is trying to exe-
cute him. Jacob John Doupan. 13 years on Death Row, is
in limbn. Eligaah Jacobs, 12 years on Death Row, is in
lunbo.

Limbo is politically safe. But at the same time, il does
nothing to relieve the burdens of the system.

Martinez says he doesn’t exc>ect to grant clemency

.Bob Graham politicized the death
penalty and he set the standard for

Bob Martinez. Lnrry Spalding,
CHIEF OF APPELLATE DEFENSE LAWYERS



any more than Graham did. He can't imagine circum-
stances that would convince him to reduce even one
sentence.

"1 guess I'll know it if | hear it." he says.

Today’s clemency hearings are a Catch-22: The ob-
vious way to win clemency is to be innocent. But every
session begins with an admonition r.ot to argue inno-
cence.

"It is presumed." says Wiedinger, Graham’s assis-
tant counsel, "that the defendant is guilty."

In most cases, shortly after the clemency hearing,
the governor signs the black-bordered death warrant. A
date is set, usually 30 or 60 days later.

But most warrants don’t really mean death. The
courts issue a "stay of execution" while they weigh
emergency appeals. While the judges are pondering, the
warrants expire, and new ones must eventually be
signed.

For every execution since 1973. Graham and M arti-
nez have signed more than 10 warrants.

Warrants vs. executions

Critics say that the governors use death warrants as
a vote-getler — the more warrants, the more votes.
But more warrants don't mean more executions.

The Martinez record: 44 warrants, two executions.

Martinez argues that warrants are the only prod he
has to keep cases moving. Defense attorneys can't stall
if facing adale with the electric chair.

But using warrants to move capital cases is like using
a sledgehammer to break an egg — it gets the job done,
but makes aterrible mess.

When a warrant is signed, the system lurches into an
expensive and inefficient overdrive. Everything costs
more. Instead of mailing documents, lawyers use over-
night express couriers. Airline tickets to distant court-
rooms, booked on short notice, are always lull-fare.

Judges must drop everything.

"When a death warrant is signed." says Florida Su-
preme Court Justice Gerald Kogan, "we get hit with ap-
peals that are — and this is no exaggeration — a fool
high. A thousand. 1.200 pages each.

"When we are served with this much documentation
just a short time before an execution is scheduled, ev-
erything grinds to a halt while we deal with it."

Graham signed more death warrants than any Flori-
da governor before him. But he always took care never
to have more than four death warrants m effect at one
time. "That was as much as the system could handle."
Graham says.

List month, by contrast. Martinez had nine warrants
alive at the same time.

"That." says Justice Kogan, "creates a tremendous
problem for us."

All nine warrants expired without an execution.

"We sign death warrants to move cases along —
knowing full well that they're not going to get to the
electric chair,” Martinez explains. "Without the war-
rant, the case would just sit there."

Martinez considered Graham's four-warrant limit,
but didn’t like it. "Every’ office holder has to use his own
judgment," he says.

The court’s timetable

To simplify things, the Florida Supreme Court set a
timetable for state appeals. This provides away to keep
cases moving without death warrants.

But Martinez has ignored the timetable. "There’s
nothing magic about the deadline," says Andrea Hillyer,
Martinez's top death penalty lawyer.

Each time the timetable is ignored. Martinez sets off
a costly warrant panic. An example: Fred Way, a Tampa
man convicted of the arson-murder of his wife and
daughter. His death warrant was signed last month.

Way had six months left under the timetable. When
his warrant was signed, appellate lawyers on both sides
had just days to study reams of court documents and
write their legal arguments. They dumped everything
on the appellate courts.

Costs soared. Judges called emergency hearings,
halting the execution long enough to ponder the issues.

After weeks of frenzied labor, the warrant expired.
Way'’s case stalled again. All this for a case that would
have moved by itself in a couple of months anyway.

For years, people have talked about fixing the war-
rant problem.

Spaldmg. chief of the appellate defense lawyers, says
he proposed a compromise with the governor: Both
sides agree to deadlines for all appeals. As long as the
deadlines are met, the governor would lay off the war-
rants.

"He'd sign fewer warrants and get more execu-
tions," Spalding says. But the governor wouldn’t buy it.
Baloney, answers the governor.

"We tried lo work with him." says Joe Spicola. the
governor's general counsel. "W e are perfectly willing to
work things out. But we are not going to sit back and let
them prostitute the process."”

The feud is poisoning an already ailing system. Mar-
tinez ordered an investigation of Spaldmg. Spalding
bashes Martinez to judges and the press.

And each week in Florida, another killer steps into
the costly line to the seldom-used electric chair.



The clemency board said no, but a federal judge said Florida “lost sight of the ultimate
goal” of justice in the case of William Riley Jent (center) and Earnest Miller.

IT’S NOT easy to tell the winners from the losers.

YES: Learie Leo Allord won clemency in 1979 be-
cause there was no physical evidence linking
him to the rape-murder of a 13-year-old girl.
And Altord's lawyer produced a witness who
testified that Alford was innocent. Serving life
in prison.

NO: Lawyers for William Riley Jent and Earnest
Lee Miller stood before Graham and the cabi-.
net to ask tor clemency in 1933. No physical
evidence linked the half-brothers to the torch-
murder of an umdentilied young woman. And
three witnesses came forward to say that Jent
and Miller were innocent. In 1988, Jent and
Miller were freed, after a federal judge said
Florida "lost sight of the ultimate goal" of jus-
tice.

YES: Darrell Edwin Hoy's case reached the clem-
ency board m 1979. Two facts stood out Hoy's
jury had recommended a life sentence and
Hoy’s accomplice had won a new trial on ap-
peal. Serving life in prison.

NO: Bpauford James White's case reached the

board in 1982. White didn’t kill anyone — he
was an accomplice to a Carol City mass mur-
der. Two facts stood out: White's jury had rec-
ommended a life sentence and one accomplice
was sentenced to just 20 years. In 1987, White
was executed.

YES: Jesse Raymond Rutledge pleaded for mer-
cy inearly 1982. His lawyers argued Rutledge
was innocent — that the key witness was pres-
sured to finger the wrong killer. Serving life in
prison.

NO: Joseph Green Brown asked for mercy late in
1982. His lawyers argued he was innocent —
that the key witness blamed him because of a
grudge. In 1986, a new trial was ordered. The
next year, charges were dropped.

Former Gov. Bob Graham won't discuss these
cases. But he argues that clemency cases are
not necessarily supposed to make sense from
one to the next. 'They are not meant to set pre-
cedents,” he says. Instead, he compares the
governor's power to grant clemency to the
power of kings in old England, not to be used
’on a wholesale basis.'



InFlorida, every doomed
inmate has the right toa
hearing belore the governor
and Cabinet prior to being
executed. Circumstances
overlooked, or undervalued,
at the trial may convince the
governor and Cabinet to re-
duce the death sentence to
life in prison. Between 1925
and 1965, Florida's execu-
tives found more than one
case in five worthy of clemen-

cy.

yUnder Bob Graham and
Bob Martinez, however, the
clemency process has with-
ered and died.
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Cries for change

Both sides see flaws in capital punishment

By DAVE VON DREHLE
FHrudSal U'nler

In 1974. the year President Nixon left
the White Huui-e and Americans lined up
at the gasoline pumps. Charles Proffitt
waited for the executioner on Florida's
Death Row. Proffitt had stabbed a sleep-
ing man with a bread knife.

Nearby waited Howard Douglas, the
killer a jury thought should live and a
judge thought should die. Vernon Cooper, who may or
may not have kilied a policeman, waited, loo.

The executioner never came. In fact, if Florida's
Death Row Ciass of 74 held a reunion, two-thirds of the
inmates could attend.

In bluntest terms, the death penalty was supposed to
kill these men. It failed, as it has failed in 97 percent of
America's death cases in the past 15 years.

Scholars, lawyers, judges — even pro-death penalty

— DEATH
PENALTY

A FAILURE OF EXECUTION
Lust nfa series

politicians — conclude that such a dra-
matic failure demands change: Fix it or
get rid of it. They propose a bunch of so-
lutions. most of which would do neither.

Proffitt, Douglas and Cooper were
among the first killers sentenced to die
under new laws intended to make the
death penalty rational and swift.

But just one in 30 people sentenced to
death under those laws has been execut-
ed — leading some experts to argue that the laws aren't
very rational. As for swift — consult the Class of '74.

America's death penalty enterprise has cost millions.
Courts and legislatures have anguished uncounted
hours. Capital punishment has driven an emotional
wedge through the ranks of the law-abiding.

Now, attention is focused on a few highly publicized



cases — Ted Bundy’s, for example.
Undoubtedly, much of an angry pub-
lic would hail the execution of Bundy
as the triumph of capital punishment
— cost, delay and frustration be
damned.

And yet, the truth is that the
death penalty is a failure in the over-
whelming majority of cases. Almost
everyone is dissatisfied, from advo-
cates who demand vengeance lo op-
ponents who mourn each death.

Without dramatic change, Ameri-
ca's capital punishment paralysis is
going to get much worse. Here are
the most d :-cusscd solutions:

Lim it those eligible
for execution

In most states, it is legal to exe-
cute juveniles and the mentally re-
tarded.

But most Americans strongly op-
pose the idea of executing the men-
tally retarded. For example, a 1985
poll conducted in Florida showed
eight of 10 people opposed. Ameri-
cans also lend to oppose executions
ofjuveniles — though many are un-
decided.

James Terry Roach was 17 and
had an 1Q ofjust 64 when he and two
pals murdered ayoung couple in Co-
lumbia, South Carolina in 1976. A
decade later, in 19S6. Roach was
electrocuted — despite pleas for
mercy from Mother Teresa and the
United Nations.

Increasingly, people argue that
killers like Roach should not be exe-
cuted. The Georgia Legislature re-
cently outlawed executions of the
retarded, and next year, the U.S.
Supreme Court will take up the
question of the dealh penalty for ju-
veniles.

But eliminating juveniles wouldn’t
reduce the numbers noticeably: On-
ly 32 of the more than 2,100 in-
mates on America's Death Rows
were sentenced before their 18th
birthday.

Joe Spicol.a. general counsel to
Florida Gov, Bob Martinez, balks on
principle. "A lot of our worst crimi-
nals are juveniles," he says. ‘“You
wouldn't believe some of the things
thev do."

No one knows how many con-
demned inmates are retarded. Some
experts say hundreds. Even so, re-
moving them from the process
would not make a crucial difference
to the nation's overloaded courts.

Executing the insane is a more
difficult problem. Although laws for-
bid it, judges differ drastically on
who's crazy and who isn’t.

Anthony Antone. 66, his brain
damaged by syphilis, did not meet
the standard. He went to Florida’s
electric chair in 1984 convinced
that when the surge went through
him, his spirit would emerge via his
pineal gland, ascend through the
nine layers of the Universe, and
come to rest on athrone from which
he would rule the world.

David Funchess, executed by
Florida in 1986, was diagnosed as
suffering an uncontrollable violent
reaction to the stress of Vietnam.

Criminologists have argued for
decades over what constitutes in-
sanity. Even if they agreed, the cost
of thousands of lengthy psychiatric
evaluations would be staggering.

Take politics out of the system

Florida's governors have not rec-
ommended clemency in a capital
case since 19S2. Their explanation
is that the appeals process has be-
come so refined that no marginal
case gets as far as a clemency hear-
ing.

In fact, though. Bob Graham and
Bob Martinez acknowledge they
have h3d substantial "problems”
with 10 percent to 20 percent of the
cases they have reviewed, Rather
than reducing these sentences to
life in prison, they have pitched
them into limbo by refusing to sign
death warrants.

Critics say Florida's governors
don't grant clemency because it is
politically unpopular. They believe
the political «dangers are exaggerat-
ed.

One of America’s most popular
governors. New York’s Mario Cuo-
mo. has twice vetoed capital punish-
ment bills. When advocates com-
plain. Cuomo answers: "If you like
capi:al punishment so much, don't
vote for me." Cuomo won re-elec-
tion in a landslide.

Larry Spalding, director of the
state agency that handles Death
Row appeals, says Florida could
"dramatically improve" the situa-
tion in another way: Eliminate "judi-
cial override."

In more than 20 percent of Flori-
da's capital cases judges have im-
posed the death penalty after juries
recommended life. High courts have
reversed seven out of 10 of these
"judicial overrides."

Combined, elimination of judicial
override and a meaningful clemency
process could cut Florida's death
penalty overload by 30 percent to
40 percent.

Florida could further reduce the
overload by requiring jurors to
agree unanimously on the death
penalty, as most death penalty
states do. This is less extreme than
it appears at first, because prosecu-
tors may exclude any potential juror
who is categorically opposed to the
death penalty.

Guarantee first-rank
lawyers at trial

Death penalty laws are extremely
complicated, and most criminal de-
fense lawyers don't have much ex-
perience with capital cases, "Law
schools don’t teach about the dealh
penalty because there's no money in
it," says Clearwater defense attor-
ney Pat Doherty, a veteran Death
Row lawyer.

And because the vast majority of
defendants are poor, they are repre-
sented by court-appointed attor-

neys.
“They tend to be lawyers who
have small general practices — a

real estate closing Monday, an un-
contested divorce Tuesday and a
capital murder case Wednesday,"
says Bob Mahler, director of a
North Carolina agency that offers
advice to death penalty defense at-
torneys. "It's the equivalent of go-
ing to ageneral practitioner for neu-
rosurgery'. No matter how good the
general practitioner is, he can’t do
it."

Statistics show that first-rank
lawyers lose fewer cases. Defense
lawyer Doherty cites Steven Ben-
son, the tobacco heir who pipe-
bombed the family car.



"He blew up his family, for money,
and didn’'t pet the death penalty.
The only difference between Ben-
son and people on Death Row is that
Benson had the greatest of all miti-
gating circumstances: He was rich,
and rich people don't get the death
penalty."

Hiring top lawyers for capital de-
fendants would reduce the Death
Row population. It would also re-
duce the enormous energy courts
expend on appeals based on incom*
pelency of defense lawyers.

New York proposed such a law
several years ago. Predictably, it
failed because taxpayers would have
to pay millions for hot-shot lawyers.

Set time limits
for federal appeals

Death Row defense attorneys
have a favorite tactic for exploiting
the federal courts to keep their cli-
ents alive, and their critics want to
tighten up the rules.

Instead of filing one appeal lhat in-
cludes every imaginable argument
for reducing the defendant's sen-
tence. the lawyers file a separate ap-
peal for each argument.

One at a time.

"If they have, say, three issues
for the federal courts, tnev bring

federal issue No. 1 first," explains
former Florida Gov. Bob Graham.
"When that appeal is completely fin-
ished, they bring federal issue No.
2. Thru federal issue No. 3. And so
on."

For six years. Southern legisla-
tors — including Florida's U.S. Sen.
Lawton Chiles — have backed a bill
to put a stop to that. Appeals would
be lost forever if they weren't filed
within a year after state appeals
were exhausted.

Says Gov. Martinez, a strong pro-
ponent of Chiles' bill: "Let's agree
on a time line. | think that would
greatly enhance the whole system."

Defense attorneys fear the con-
cept is flawed. In some cases, alibi,
witnesses refuse to talk until years
after a trial. lii others, facts that
might exonerate a doomed inmate
remain buried in old police files.

Earnest Lee Miller was convicted
of the 1979 torch-murder of a Pasco
County woman. Six vears passed be-
fore fingerprints were located to
show that the prosecutors had the
wrong victim. Another year passed
before ajudge ordered police to turn
over their files — which contained
hidden testimony that supported
Miller’s alibi.

"1'm not going to argue about
whether the death penalty is right
or wrong." says Sandy Weinberg, a
Tampa attorney who represented
Miller. "But there is no question the
system can't go faster as long as
we've got cases like Earnie Mill-
er's."”

The Chiles bill — which hasyet to
get out of committee — contains
provisions Ihat address these fears.
But defense attorneys argue that
the provisions will not do much good
if information surfaces after the de-
fendant is dead.

Limit death penalty crimes

If the death penalty applied to
fewer crimes, there would be fewer
inmates on Death Row, fewer ap-
peals burdening the courts, and
more likelihood that condemned
criminals would actually be execut-
ed.

Capital murders are supposed to
be the most gruesome and vicious.
People generally jgree this makes
sense in theory — but in practice,
courts have had a very hard time
distinguishing one murder from the
next.

Some experts have proposed
more specific laws. A death penalty
only for killers of police officers, for
example. Or adeath penalty only for
people who kill while serving a life
sentence. Or a death penalty only
for serial murderers — such as Ted
Bundy.

These severe restrictions would
permit society to keep the death
penalty as an "ulnfnaie penalty" —
while greatly reducing the overload.

Abolish the death penalty,
establish tougher
life sentences

More and more people are asking
whether something so costly, slow
and inefficient as the death penalty
is worth the trouble.

Florida Supreme Court Justice
Parker Lee McDonald: "I think soci-
ety r.eeds to ask itself if the results
justify the cost."”

Former Florida Supreme Court
Chief Justice Arthur England: "Is
the value derived really worth all
the trouble?"

Public confidence erodes as
America pours millions each year in-
to a system that doesn't work. And
people wonder if the money couldn't
be better spent.

"The same people who are say-
ing. 'What about the victim?' are ac-
tually depriving the victims of ser-
vices," says Jonathan Gradess, who
studied the cost of the death penalty
for the New York Assembly.

"W e're spending millions on the
death penally. Why don't we put
that money into counseling and
compensation for the survivors who
have lost a loved one and a bread-

winner?"

The New York lawyer took note
of Florida's most recent execution:
"It's fine for Bob Martinez to stand
up and pull the switch on Willie Dar-
den, but | don't see him writing any
checks to the widow."

In pbee of the death penalty,
North Carolina's Mahler proposes a
tough alternative: Lock 'em up and
throw away the key.

"There are people on Death
Rows who should never see the light
ofday," he says. "But this can be ac-
complished without a death penalty,
and much, much cheaper —
through life-without-parole that re-
ally means life-without-parole."

Such sentences are rare in Ameri-
ca. Opponents argue it would be
more cruel than execution. Some
prison officials worry that these lif-
ers would wreak havoc because they
would have no incentive for good be-
havior.



But the idea of an ironclad life sen-
tence instead of death is popular
among Americans, according to sev-
eral recent polls.

When asked sirnply whether or
not they support capital punish-
ment. 70 percent of Americans say
yes. But when asked whether they
prefer the dealh penalty over life-
without-parole, the answers are

evenly split.

And by anarrow majority, Ameri-
cans prefer a life sentence — pro-
vided the defendant is made to work
and his prison wages go to afund for
survivors of murder victims.

Some individuals, of course, stand
by the death penalty as a matter of
principle. No failures of execution
will ever convince them to abandon
it.

Gov. Martinez makes the case:
"There must be an ultimate penalty.
The death penalty is an expensive
inr'.rument — but it’san instrument
0. justice. And there should not be a
cost factor on justice. You can’t put
a value on it.

"Even just one execution in ayear
shows that justice is being done,
that it can work," says the gover-
nor.

For ethers, though, the time has
arrived to put the death penalty on
trial.

"It is a public policy question that
must be decided," says Bob Span-
genberg. a Boston lawyer who has
advised 24 state and federal agen-
cies cn legal costs and the death

penalty.

"The question is: When it gets
down to decisions about health, edu-
cation, law enforcement, highways
— is the dealh penalty worth it?"

Price tag
minds In

By DAVE VON DREHLE
Herald Stall U'rtlcr

Kansas state senators voted
for the death penalty when they
knew the governor would veto it.
But when they got a new gover-
nor, pro-death penalty, the sena-
tors decided they had belter take
a hard look at the price Lag.

What they saw made them
change their minds.

Faced with a sagging farm
economy, the conservative sena-
tors couldn’t stomach the waste
and expense of the modern-day
American death penalty.

"l voted against it. and some
people have tried to say | coddle
criminals. Well, | don’'t coddle
criminals," drawls Frank Gaines,
a 16-year Senate veteran, one of
the last of adying breed of popu-
list Kansas stump orators

"It costs a lot more money to
have capital punishment, and
frankly, | think life in prison is
just as tough a penalty," says
Gaines. "You just get yourself a
confining building and put all
them animals in mere together.
If it was mt. I'd rather be put out
of my damn misery than have to
live like that."

Senators who voted no had
nightmares of political disaster.
After all. the new governor.

changed
Kansas

Mike Hayden, had made support
of the death penalty a major part
of his campaign. And voters gave
him asolid victory.

But the backlash hasn't come.

"l never received as much
mail as | did on that issue — but
it was thank-you mail. That's re-
al unusual," says Senate Presi-
dent Ross Doyer., who changed
his mind after years of support-
ing the death penalty. "I think a
lot of people say they favor it, but
when you pin 'em down on the
specifics, they're not so sure.”

The most eye-opening specific
was the bottom line: $11.5 mil-
lion for the first year of the death
penalty alone, according to the
Legislature's researchers.

"And those costs are decep-
tive." says researcher Mary Gal-
ligan. "They stack up over the
years."

The Senate killed the death
penalty initiative. Doyen, the
Senate president, d*sn't expect
the issue to decia,. .my future
elections.

"Some people will be upset
with you because you support it.
and some will be upset because
you don’t. But it's no pendulum
swinger.

"1 think this issue is greatly
overplayed.”



When judges, prosecutors and governors talk about the death penalty, more and more they
talk about failure. Even staunch supporters are saying it may be time to give up.

‘It isa quagmire. If the definition ofjustice is a
system that administers equal and

predictable results, then capital punishment
inthe United States today falls short. Ifa
criminal feels that even ifhe’s sentenced to
death, the punishment won’t be carried out,
then that removes the rationale for capital

punishment.’

Bob Graham, former governor of Florida,
who signed more death warrants
than any other Florida governor

‘(We] have gone from pillar to post, with the
resultthat the sort ofreasonable
predictability upon which legislatures, trial
courts and appellate courts must... rely has

been all but completely sacrificed.’

William Rehnquist, chiefjustice of the
U.S.Supreme Court, the court’sstrongest
supporter of the death penalty

‘Ifyou can’t carry out the sentence within a
reasonable amount oftine, you should
abolish the death penalty. When the
execution comes 12 years after the crime,
nobody remembers why you’re doing it. The
Supreme Court has a duty to fix it or get rid of
it.’
Ed Austin, pro-death penalty
state attot nc.v for Jacksonville



‘I think society needs to ask itselfifthe results

justify the cost.”
Parker Lee McDonald,
chiefjustice of the Florida Supreme Court

‘The way things are now, it’sasurprise when
- X anybody goes to the chair. Ifthey’re not going
to go through with it, then why have a death
penalty on the books? It’s the Legislature’s

job to decide.’
Ellen Morphonios, Dade circuit judge,
who has sentenced nine people to die

Nationwide, polls show that 70 percent of Americans favor
the death penalty. In Florida, the number is higher. But Flo-
ridians also favor substantial changes in the law.

Do Floridians favor or op- Do Floridians prefer life in

pose capital punishment?

Strongly favor................ 67%
Somewhat favor.............. 19%
Somewhat oppose............ 3%
Strongly oppose........... 10%
Don't KNOW ...cccvvvviininnen. 1%

How do Floridians feel
about the death penalty for
the mentally retarded?

Favor....iiiiiiiieeeen, 14%
OpPPOSE.ccciiiieeeieieeeeeeieeee 79%
Don't KNOW.....ceeeeevevnnnnnn. 8%

How do Floridians feol
about the death penalty for

juveniles?
Favor........enn. 38%
OPPOSE e 46%

prison over the death penal-
ty, provided the inmate
works in a prison industry
and his wages go to a fund
for the survivors of murder
victims?

YES: i, 53%
NO s 38%
Don't kKnow:....cccoeeerrennnnnnn. 10%

SOURCES: The Gallup poll. Cam-
bridge Survey Reseorch.
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COMMENT

The Cost of Taking a Life: Dollars and
Sense of the Death Penalty

Introduction

The moral legitimacy of capital punishment polarizes society. Indi-
viduals advance countless ethical and practical arguments cither sup-
porting or opposing the punishment." Both supporters and opponents
espouse moral justificitions for their positions, and both are equally
adamant in their beliefs.11n an effort to gamer public suppon for the

1 For representative examples, see Thi Death Penalty in Amejuca 305-82 (H.
Bedau 3d ed I19E2) [hereal/icr D1ath Penalty); The Death Penalty in Amejuca
120-231 (H. Bedau rev. ed. 1968) [hereafter Death Penalty 1968J.

' For supporters’ vie*- of ihc death pcnalry, see, e.g., W. Bern's, For CarnAL
Punishment 164-76 (1979) (criminals are punished principally for rctribuiion; the
w ot are executed out of moral ocomity); van den Haag. I* Dtfmst of ikt LkctX
Penalty: A Ltfal- Prattkal— Moral Analysis, 14 Cum. L. Bul1 51, 66 (1978) (“If
there b Dothing for the sake of which one may be put to death, can there be nothing
worth dying for? If there b nothing worth dying for, b there any moral value worth
living for?"); id. (“No todcry can profess that the lives of its tneraben arc secure if
those who did Dot allow innocent others to continue living are themselves allowed to
continue living — at the expense of the community."). For opponents’ view of the

death penaly, see. e.g., C. Black, Catital Punishment The iNrviTAJULmM or

Catricz and M cttaxx (Zd cd. 1981) (the process of choosing who dies continues to be
scandardJexj and mistake-prone); Amnesty International, Proposal for a Prtsidmdal
Commission r* du Death Pmalty in tht Uniitd Stotts of America, in Death Pen-
alty, rupra note t, at 375-82 (the death penall is a violation of human righu); Am—
sterdam, Capital Punishment, in Death Penalty, rupra note 1, at 346-58 (capital
punishment does not undo the wrong done by the murderer, kills some people in error,
and b discrinuniiorily imposed); Black, Dealh Sentenetj and Our Criminal Justice
SytUn, in Death Penalty, rupra note 1, at 359-64 (capital punishment u too final,
brutal, and subject to human fallibility to be tolerated); SchwarrschiJd, In OppcnAon ta
Death Penalty Legislation, in Death Penalty, rupra note 1, at 364-70 (public that
argues for the death penal! b generally uninformed about social facts surrounding the
penalty and eftea merely responds to seemingly insoluble problem of crime; human
judgment and human institutions arc too fallible to have absolute certainty Deeded
before considering executing a person); Yoder, A CAriitvan Pmpictn*. in Death
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death penalty, »ome proponents also argue that the death penalty tarn
money because the tost of executing convicted murderers is less than
the cost of imprisoning them.* This argument is disturbing since it
reduces thr moral complexity of state imposed killing to a debate over
dollars and cents. However, since simplistic arguments often sway pub-
lic opinion,’ the factual merit of this “cost-efTcaivc” justification for the
death penalty warrants examination.

Assessing the financial cost of capital punishment requires an exami—
nation of the spedal features of capital prosecutions and judicial review
of capital convictions. Constitutional safeguards that guide the state and
ensure a fair process for the defendani art of heightened importance in
capital cases. As the United States Supreme Court repeatedly has
stated, "death is different."* Consequently, the Supreme Court has re-
quired lhat states accord capita] defendants procedural and substantive
protections beyond those required for noncapital defendants.

Part 1 or this Comment examines the due process safeguards re-—
quired for a constitutional system of state imposed execution. Pan 1l
outlines the financial costs of maintaining a constitutional execution
process. Part 111 concludes that the execution process costs more than

Penalty, rupra note I, it 370-75 (one way government can keep society's violencr at
i minimum u to proclaim human lift inviolate ind prohibit killing even though secular
justice may teem to unction killing).

* Set, U.S. Department OF J ustice, Soukceiooi OF Criminal Justice
Statistics — 19£3, it 27g (1984) (In fact, 9% of the persont who explained wh) they
support the death penalty stated that jail sentences cor. M any too much mooey.);
W ashington Research Project, The Case Against Capital Punishwot 61
(1971) (copy on file with U.C. Davis Lew Raw )

' Sit Sarat L Vidnar, Public Opinion, The Diath Penalty, and the Eipktb A*md-
nent: Ttshnf tbe Mcnhcll Hypothesis, 1976 Wis L Rrv. 171, 195 (finding that
when death penalty supporters went more informed about capiul puniihroent, ape-
dilly iu utilitarian upecu, a substantial portion changed their opinion); Thomas,
Ei{bOi A»-rndnrn! Challenges to tkt Dtclh PenaltysTkt Relevance eflInformed pub-
lic Opinion, 30 Vand L Rxv. 1005, 1029-30 (1977) (much of public support for
death penalty nenu from utilitarian belief in iu deterrent cflect — the strong support
appears to result from uninformed opinion, and given the lack of evidence of the death
penalty's deterrent eflect. a far too generous assessment of deterrence; public support
frequently isdel a detailed .factual undemanding of the criminal justice system and
generally rtfieas attituda and belieft).

‘ Set, eg., Gardner v. Florida, 430 U.S. 349, 357-58 (1977) (dtations emitted)
(“JD)eaih u a djflerent kind of puniihment from any txher which may be impeded in
thii country. . . . From the point of via* of the defendant, it ii different in bad iu
severity and iu finality. From the point of view of society, the action of the sovereign in
taking the life of ooe of iu atiaem also diflen dramatically from any other lepomaie

sate aaion ").
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imprisoning 1 person for life and notes the ramifications of the death
penalty for the criminal justice system. Acknowledging that *'du *h is
different,** the syncm attempts to adapt accordingly. However, it must
be remembered lhat the death penalty is an alternative punishment; life
imprisonment, with or without parole, is another punishment. If the
goal is a more effective criminal justice system, rctcntionists should re—
assess the overall practicality and desirability of continuing capital pun-
ishment when iu costs, both financially and morally, undermine the

system.

I. Death Penalty Safeguards: A Scheme to Prevent
Unconstitutional Executions

The spectrum of alternatives available to the Supreme Court when
assessing the constitutionality of the dealh penalty, as with all spectra,
has two extremes At one extreme, the Court could rule that the the
death penalty is per sc an unconstitutional punishment. Although some
members of Lhe Court favor this view/ a majority of the justices has
never embraced this interpretation/ At the other end of the spectrum,
the Court could declare that the death penalty is per sc constitutional
and a matter to be left to the states’ political leaders." The Court has

* JurJees Marshal! and Brennan look such jld approach in Furman, The)' con-
cluded that the dead-. penalty was per se unconstitutional as it u always cruel and
unusual punishment Firaan v. Georgia, *08 U.S. 238, 305-06 (1972) (Brennan, J.,
concurring); id. at 360-67 (Marshall, J., concurring); ste also Enmund v. Florida, 458
U.S. 782. 801 (1982) (Brennan, J., concurring); Godfrey v. Georgia, **6 U.S. 420, 433
(1960) (Marshall, J., concurring, joined by Brennan, J.); Lockett v. Ohio, 436 U.S.
586, 619 (1978) (Marshall, J., concurring); Gardner v. Florida, 430 U.S. 349, 364-65
(1976) (Brennan, J., rparate opinion); id. at 365 (Marshall, J., dissenting); Woodson
v. North Carolina, 428 VS. 280, 306 (1976) (Manhall, J., concurring); Gregg V.
Georgia, 428 U.S. 153, 230-31 (1976) (Brennan, J., dissenting); |d at 231 (Marshall,
J., dissenting),

" In Fuman three d the five Justice plurality concluded that the death penalty was
unconstitutional as appted in Lhe a w before the Court, but did rxx believe that the
death penalty was uiw sritutional per se. 408 U.S. at 253, 256-57 (Douglas, J., con-
curring). |d at 309-10 (Stewart, J., concurring), |d. at 312-13 (White, J., concurring);
ux cLk Enmund v. FWida, 458 U.S. 782, 798 (1982); Godfrey ». Georgia, 446 U.S.
420. 428 (1980); Loda: ». Ohio, 438 US. 586, 601 (1978); Gregg t. Georgia, 428
US. 153. 169 (1976).

In the fexr dissenting Justices concluded that judicial restraint in review—
ing the death penalty *atuta should be exercised, and changes in death penalty Dw
should be left to the Wydators. 408 U.S. at 405, 410, 466, 468; ux tJso Enmund v.
Florida, 458 U.S. 762.B1-02 (1982) (O’'Connor, J., dissenting); Lodcrtt » Ohio, 438
U.S. 586, 633 (1978) (tehnquin, J., dissenting).
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never endorsed this approach’ and implicitly hat rrjccird it by holding
mandatory imposition of the death penalty unconstitutional.” Between
these extremes lies the Supreme Court’s current approach to death pen-

alty adjudication.

Adjudication in Death Penalty Cases: Conflicting Tensions in
the Supreme Court

The Supreme Court’s concern about the constitutionality of the death”
penalty derives from the nature of the penalty and the criminal justice
system. Death differs from other state imposed punishments in its final-
ity and irrevocability." After the sentence is carried out, a factual mis—
take” or change in the law is irremediable. Because of the severity of
the death penalty, a critical concern in the Court’s determination of the
punishment’'s constitutionality is iu moral and ethical ramifications.”
Consequently, the Court reviews the appropriateness of death as pun-—
ishment, as well as the constitutionality of the process, within the pa*

e The right to be fret from cruel ind unujuil punithmenu requires judiriil enforce—
ment of the eighth amendment. *‘The very purpose of the Bill of Righu w it to with-
draw ecruin subjecu from the viaisitudes of political controversy, to place them beyond
the reach of majorities and olTidalt and to establish them as legal principles 10 be
applied by the courts '" Funrusr., 408 U.S. at 266-69 (Brennan, J., concurring) (quot-
ing West Virginia State Board of Edue. v. Barnette, 319 U.S. 624, 638 (1943)); ut
also Goldberg L Dcnhowitz, Declaring the Death Penalty Unconstitutional, £3
H abv. L. Rrv. 1773, 1782 (1970) (statutory authorisation is not luffirient to constitu-
tionally authorize a punithment).

" Set Woodson * North Carolina, 428 U.S. 260 (1976) (mandatory imposition of
the death penalty for first degree murder unconstitutional).

" See Gregg v. Georgia, 426 U.S. 153, 187 (1976) (death penalty unique in iu
severity and irrevocability), Furman v. Georgia, 408 U.S 238, 289 (1972) (Brenrtar.,
J., concurring) (unutual severity of death manifested by iu finality and enormity); ii
at 306 (Strwan, J., concurring) (penalty of death unique in iu total irrevocability)

" Set generally Bedau. Murder, Erron ofJustice, and Capilal /’unuArvm/, in
Diath FlnaLTY 1966, rupra note 1, at <34, ut also L.A Daily J., Sept 4, 1964, at
4, cnl 4 (in 1974, four of the seven men on New Mexico's death row were later found
to be innocent — thry had been convicted on perjured testimony)

" Coker v. Georgia, <33 U.S. S84, 597 (1977) (“|T(nt Cormiiution contemplates
that in the end our own judgment will be brought lo bear or, the question of the accept-
ability of the dealh penalty under the Eighth Amendment."); Radm, The Jurispru-
dence oj Death Evoking StandardsJot the Cruel aad Unusual Punishment Clause,
126 U. Pa. L. Rrv. 969, 1030-33 (1976) (majority d Court has adopted the view that
meaning ot "cruelty" is variable and is dictated by etrier’s present rirw of cruelty),
Tao, Beyond Furman v. Georgia The B’ted For a Morally Based Derision on Capilal
Punishment, 51 Nonti DaMI Law. 722, 736 (1976) (moral value of capital punith-
ment should determine the penalty'» constitutionality).

rrr~
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rimcters Of our society's "evolving standard* of decency."™ The Court's
goal is a fair process that scrupulously safeguards a capital defendant's
constitutional rights. Without the safeguards and judicial review, impo-
sition of the death penalty is unconstitutional."”

As a theoretical punishment, the death penalty has been held consti—
tutional.” The practical application of the punishment, however, may
violate constitutional protections. Our evolving standards of decency,
and the Court's mandate against excessive punishments and arbitrarily
and capriciously imposed death sentcnoes, may sometimes render the
death penalty invalid. For example, in Coker V. Georgia," the Court
held |hat the death penalty for rape was an excessive and therefore an
unconstitutional punishment. Coker also illustrates the potentially dis—
criminatory application of the death penalty. From 1930 until the 1977
Coker decision, 455 men had been executed for rape; 405 of those men
were black." Although not addressed in Ooker, the fact that eighty-nine
percent or those executed for rape were black dearly indicates the po-—
tential for discriminatory imposition of the punishment." The likeli—
hood for unjust death has led to the Supreme Court's rules governing

the specific application of the sentence.
The Court’s restrictions on the death penalty were developed only
recently and require significant judicial involvement. From 1966 to

" Stt Trop v. Dulles, 356 U.S. 86, JoJ (1958) (eighth amendment "mun draw iu
meaning from the evolving standards of decency that marie the progress Df a maturing
scarry’’); ut alic Lociett v. Ohio, 438 U.S. 586, 620 (1978) (Marshall, J., coocur-
ring); Woodson v. North Carolina, 428 U.S. 280, 301 (1976); Gregg v. Georgia, 428
U.S. 153, 173 (1976); Furman v. Georgia, 408 U.S. 238, 242 (1972) (Douglas, J.,
concurring); Comment, Tkt Inpzet of a Sliding Sealt Approach to Du/ Proem on
Copxial Puniikmsnt Lirigchcn, 30 Syracuse L Rrv. 675, 681 (1979) (to satitf) due
proem, capital sentencing mus: meet "evolving standards").

" stt, e.g., GOOAPOSICI, Judtrial R nw cJ Dtztk Smtmut, 74 J. Cum L L
Criminology 765. 796-602 (1983) (judicial review implicit in concept of out! and
unusual punishment, circumscribes potential arbitrariness; ii required to ensure equal
protection).

“ In In n Kemmler, 136 U.S. 436, 447 (1890), the Coun reasoned that the death
penalty did not violate the eighth amendment since the death penalty had a long history
of irerpunn in this country. The Coun concluded that eaecuuoo was not tonure,
basically on the theory that thr death penalty was not consideied cruel and unusual
when the Bill of Rights was framed.

" 433 U.S 584, 596 (1977).

" Stt Radm, Cruel Puniihnmt and Rupertfor Pmoni: Super Dut Proem fvt
Dtal\, 53 S Cal L REeV. 1M3. 1158 n $4 (i960).

" Sit Funnac *. Georgia, 408 U.S. 238, 256-57 (1972) (Douglas, J.. concurring!
(death penalty statutes in Fumon were unconstitutional in their operation since death
eentencn were imposed discriminaiorily).
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1976, largely due io the efforts of the NAACP Legal Defense and Edu-—
cational Fund, there was a ten-year hiatus in executions.* Brcause
death sentences were not carried out, the Court was not pressured to
develop a constitutional framework for imposing the sentence. How-—
ever, as the public outcry against crime and violence increased,* the
Supreme Court again broached the emotional question: when may the
state constitutionally impose death as a punishment? In answering this
qguestion, the Court has adopted an ad hoc system of constitutional in—
terpretation.” The countless possible constitutional challenges” and the
infinite variety of circumstances surrounding a murder warrants a casc-
by-case approach. Although careful drafting of death penalty statutes
can eliminate some arbitrariness, implementation of these statutes is
subject to much discretion by prosecutors, judges, and juries. Thus,
while statutes may specify the special circumstances justifying a death
sentence,” only a reviewing court can determine if the sentencer cor-

" There was i de facto moratorium from 1966 to 1976 The decline in executions,
however, began in the 1940’s due to various w ail forces. For example, doubts ibout
the morality or capital punishment, the fact that most of Western Europe had aban-
doned the death penalty, empirical evidence lhat undermined she belief that capital
punishment was effective as a deterrent, and empirical evidence that indicated the ra-
cially discriminatory imposition of the death penalty resulted in the Court’s willingness
to deliy executions ind consider conitiiutioniJ challenges. See Bedau, Background and
Dnxlefmtnli, in Death Penalty, rupra oote 1, at 24-25.

* See Bedau, American Attitudes Tenrori the Dealh Penalty, in Death Penalty,
rupra note 1, at 67 (national consciousness regarding increase in crime rate began with
1966 elections, when “law and order" and "crime in the streets" became important
political issues).

" A defendant sentenced to death receives an automatic direct appeal to th: rate
supreme court. See Gregg v. Georgia, 426 U.S. 153, 196 (1976). Although it is unclear
whether the Court approved judicial review or constitutionally required it, thr Coun
has subsequently concluded that one aspect of the death penalty statute in Gregg is no;
constitutionally required. In Pulley v. Harris, 104 S Ct. £71 (1984), the Court held
that proportionalit) review, a comparison of the defendant's sentence with sentences
imposed in similar cases, is no: constitutionally required. See infra notes 74-77 and
accompanying text.

** Possible constitutional challenges include. The punishment of death is excessive to
lhe crime, ue Coker v. Georgia, 433 U.S. 564 (1977); mitigating evidence was ex—
cluded, ue Lockett v. Ohio, 436 U.S, 566 (1978), the language of death penalt) statutes
is vague and ambiguous. srr Godfrey v. Georgia, 446 U.S. 420 (1980), the punishment
b no: penologically justifiable, ue Enmund v. Florida, 458 U.S. 762, 796-801 (1962).

M For example, California's special statutory rircumronoes, wme of which are luted
below, specify bow the line should be drawn in Peaal Code { 190.2:

(a) The penalty for a defendant found guilty of murder in the first de-
gree shall be death or confinement in state prison for a term of lift with-
out the possibility of parole in any caw in which one or more of the fol-
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reedy and constitutionally applied those rircumsianocs in any funicular

lowing speda) drrumrurvoca hu been charged and spedtlly found ‘inder
Section 190.4, io be true;

(1) Tbe murder wu intentional ind carried oui for finandal gain.

(2) The defendani wu previously convicted of murder in tht Hm de-
fier or second decree . . ..

(3) The defendani hu in thii proceeding been convicted of more than
one ofTense of murder in the Hm or second degree .. ..

(S) The murder wu committed for the purpose of avoiding or prevent-
ing m lawful arrest or to perfect, or attempt to perfect an escape from
lawful cusiody . . ..

f7) The victim wu a peace officer ... who, while engaged in the course
of tht performance of hit dutiea wu intentionally lulled, and auch defen-
dant knew or reasonably ihould have known that auch victim wu a peace
officer engaged in the performance of hit dutia ... and wu intentionally
killed in retaliation for the performance of hit ofTieial duties . . . .

(10) The victim wu a witneu to a crime who wu intentionally lulled
for the purpose of preventing hit testimony in any criminal proceeding,
and the killing wu no! committed during the rommiuion, or attempted
ccmmiiion or the crime to which he wu a witneu; or the victim wu a
witneu to a crime and wu intentionally killed in retaliation for his testi-
mony in any criminal proceeding . ...

(14) The murder wu especially heinous, atrodous, or cruel, manifest—
ing exceptional depravity, u utilized in this section, the phrase especially
heinous, atrodous or cruel manifesting exceptional depravity means a con-
sdenceleas, or pitiless crime which is unnecessarily torturous to the victim.

(15) The defendant intentionally killed the victim while lying in wait.

(16) The victim wu intentionally killed because of his race, color, reli-
gion, nationality or country of origin.

(17) The murder wu committed while the defendant wu engaged in or
wu an accomplice in the commission of, attempted commission of, or the
immedi. ‘e flight after committing o: ancmpiing to commit the following
fdooies: .

(i) Robbery in violation of Section 211.

(ii) Kidnapping in violation of Sections 207 and 209,

(iii) Rape in violation of Section 261.

(n) Sodomy in violation of Section 266.

(v) Tbc performance of a lewd or Lasdrious act upon person of a child
under the age of 14 in violation of Section 266.

(ri) Oral copulation in violation of Section 266a.

(wii) Burglary in the first or second degree in violation of Section 460.

(riii) Anon in violation of Section 447.

(ii) Train wrecking in violation of Section 219.

(IC) Tbc murder wu intentional and involved the infliction of torture.
For the purpose of this section torture requires proof of the infliction of
extreme phyiical pain no mailer how long iu duration.

(19) The defendant intentionally killed the victim by the admininriiion
ef poison.
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case.l The Supreme Court's approach recognizes thai only the couns
can fully maintain the constitutionally required dividing line between

capital and noncapital defendants.”

To provide for a constitutional execution system while protecting the
rights of capital defendants, the Court has placed a burden upon the
judicial system to review individual claims with exacting scrutiny. Vet
unless one adopts the extreme positions of the spectrum — per se un*
constitutional or per se constitutional — the ad hoc approach is essen—
tial. The following section describes the Supreme Court’s attempt to
constitutionalize the penalty: to limit its scope and to prevent its arbi-

tral-)' and capricious application.

B. Due Processfor Death

Recognizing the inherent problems in imposing the death penalty,
the Supreme Court has adopted what as been called a “super due
process"l approach to capital punishment procedures. This approach

fb) Ever) person whether or not tht actual killer found guilty of inten-
tionally aiding, abetting, counseling, commanding, inducing, aolidting. re—
questing. or assisting any actor in the commission or murder in the first
degree shall suffer death or confinement in suit prison for a term of life
without the possibility of parole, in any case in which ont or more of the
special rircumstance* enumerated in paragraphs (1), (3), (4). (5), (6), (7),
(6). (9). (10). (11). (12). (13). (14), (IS), (16). (17), (18). or (19) of subdi-
vision (a) of this section has been charged and specially found under Sec-
tion 1904 to be true . ...

Cal. Pinal Code } 190.2 (West Supp 1985).
" A recurring issue is whether ajury can sufTicienily underrand a ratute, iu ac—

companying instructions, and then subsequently conclude fairly that a defendani falls
within the class of individuals that the legislature has deemed eligible for execution As
the Coun concluded in Godfrey v. Georgia, 446 U.S <20, 433 (1980). the aggravating
factor that death qualified the defendant could d0: be applied in a principled way to
distinguish the defendant's case from the many cases in which the death pcnalt) was
no: imposed

Additionally. studies generally condude thu the language of jury instructions u very
difficult for juron to understand and can frequently lead to improper verdicts Stt. t.g.
Severance, Greene L Loftus, Toward CriminatJvn Instruction TiolJurori Can Un-
derstand, 75 J. Cum . L. 8c Cximinotogv 19E. 202 (1984) (studio find that jurors
underrand only about One-half of legal instructions they are given; many criminal trial
verdicts relire, mitundemandings of juror's role and of what the lav. requires).

* In Zant v. Stepheni. 462 U.S 862, 878-80 (19S3) the Court reaffirmed the neces-
sity of appellate review of tht taiienoer's initial decision Ihat a defendant is among the
dass of persons that the legislature has deemed eligible for execution.

* The eoncrpt of super dur proem for death raimdng procedures u a theory de-
rived from the Court's condution that capita) trials require increased and unique pro-
cedural safeguards Stt Radin, rupra note IE, at 11<3-<E
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first surfaced in FUrman v. Georgia" in which the Court held that
arbitrary- and capricious application of the death penalty was itself
cruel and unusual punishment.” Tiie Court has since fashioned sub-
stantive and procedural protections to ensure that the death penalty is
not imposed unjustly.’0 In prescribing a constitutional procedure, the
Court has focused on three major concents.

I. Cruel and Unusual Punishment

The eighth amendment to the United States Con titution prohibits
the state from inflicting cruel and unusual punishments.” Although the
Supreme Court has struggled to define this concept,” changing mores
have prevented any static interpretation.” The difficulty is lhat what
constitutes cruel and unusual punishment largely reflects prevailing so-
cietal attitudes.” Nevertheless, the death penalty, because of society's

1l str Fuman v. Georgia. 408 U.S. 238 (1972): infra notes 36-41 and accompany—
ing text; ut else R»din, rupra note 18, at 1130.

n Furman. 408 U.S. al 239-40; stt also Radin, rupra note 18, at 1144 (a process
can be as unconstitutionally cruel as the event ii authorizes).

“ The Court has continued to espouse tht need for super due process in death pen-—
alty sentencing to prevent aroitrar; imposition of the death penalty. Stt Radin, rupra
note 16, at 1144.

"Excessive bail shall not be required, nor excessive Tines imposed, nor cruel and
unusual punishments inflicted * U.S. Const, amend. VIIl. The eighth amendment
was incorporated into the fourteenth amendment and made applicable to the states in

Robinson v. California, 370 U.S. 660 (1962).
In Furman, Justice Brennan noted lhat Ilhe Court has found only three punish-

ments unconstitutional since adoption of the eighth amendment: Robinson v. California,
370 U.S 660 (1962) (imprisonment for narcotics addiction); Trop v. Dulles, 356 U.S.
86 (1958) (expatriation for wartime desertion); Weems v. United States, 217 U.S. 349
(19)0) (12 years in chains at hard and painful labor for falsifying a public document).
Furnar., O i U.S at 282. The nine separate opinions in Fuman illustrate the difli-
cu'ty of defining what constitutes cruel and unusual punishment. Stt infra note 3E.

11 In Weems ». United Slates, 217 U.S. 349, 373 (1910), the Court stated that
"|tlime .. . brings into existence new conditions and purposes,”- and that when apply-
ing the Conrjtution "our contemplation cannot be only of what has been but of what
may be." The Coun further noted that what constitutes cruel and unusual punishment
changes as “ public opinion becomes enlightened by a humane justice." Id. at 378. Fol-
lowing this position in Trop v. Dulles, 356 U.S. 86, 101 (1958), the Coun concluded
Ihat the eighth amendment derived its meaning from *“the evolving sundards of decency
lhat mark the progress of a maturing society.”

H Stt Bedau, H'Unfjr to a Persecution: Tht Death Penalty and tht Dawson Fh>t, 8
BlaOc L J. 7, 19 (1983) (moral attitudes of society have banished such punishments
as branding, flogging, and maiming people); ut also Vidmar 6t Ellsworth, Puklu
Opinion and tht Death Penalty, 26 Stan. L Rtv. 1245, 1246 (1974) (interpretation
of the nghth amendment's prohibition of cruel and unusual punishment appears to
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changing bdicfi, the moral issues it raises, its questionable penological
justification, and its finality and severity, inevitably requires the Court
to determine whether it constitutes cruel and unusual punishment.”
The eighth amendment's cruel and unusual prohibition has therefore
become the focal point for resolving the constitutionality of any given
death sentence. Interpreting the eighth amendment, the Court has con-
cluded that some slate procedures for imposing the death penalty are
unconstitutional and that death is a cruel and unusual punishment for
some crimes. In both areas, the Court has found that certain state stat—
utory schemes fall within the unconstitutional per se end of the spec—
trum. However, the Court also has concluded Ihat with sufficient safe-
guards, a process for imposing death may be constitutional.

in Furman v. Georgia* the Supreme Court declared, for the First
time, that the death penalty as then imposed” constituted cruel and
unusual punishment. In nine separate opinions, the Justices attempted
to define cruel and unusual punishments.” A plurality of the Justices
found that the death penalty was unconstitutional as applied in the

include assessment of sodeiy’s values). A rtccm Gallup Poll found lhat 70* of Ameri—
cans favored capital punishment However, if life imprisonment without parole were a
certainty, the luppon fell lo 50«; and a similar decline occurred (lo 51%) if evidence
were to show |hat the death penalty did no: deter. Sacramento Bee, Feb. 3,1985, Pi. A,
at 25.

" In Furman, Juitice Brennan concluded that inherent in the cruel and unusual
dause are the principles that a aevert punishment musi doi br unacceptable to contem-
porary society, a punishment is unconstitutionally excessive if a significantly less severe
punishment adequately achieves the purpose for which the punishment is inflicted, a
punishment musi no: by its severity degrade human dignity, and punishment cannot be
inflicted arbitrarily. Furman, 408 U.S. at 261-B2 (Brennan, J., concurring).

* 408 U.S. 238 (1972).

* In McGautha v. California, 402 U.S. 183, 196, 199 (1971), decided just one year
before Funruin, the Supreme Court rejected the petitioner's assertion that nandardJcs!
imposition of the dealh penalty was a constitutional violation. The Coun concluded
lhat standard!ess discretionary judgment on the facts of each case was the only way io
distinguish which crimes warranted executing the defendant and which defendants de-
served dealh.

“ A plurality of five Justices agreed in the per curiam judgment. Three Justices
concluded that the death penalry was unconstitutional as applied in the cases before the
coun. but did not believe the death penalty was unconstitutional per ae. Id at 256-57,
310, 311. Justice Stewart found that in these cases, the dealh penalty was unconstitu—
tional because it was wantonly and freakishly imposed. Id. al 310. "These death
leniences arc cruel and unusua] in the some way that being struck by lightning is cruel
and unusual . ... (TJhe petitioners art among a caprioouidy selected random handful
upon whom the sentence of death has in fact been imposed.” Id. at 309-10. Justice
Douglas also found the death penalty unconstitutional as applied in these cases.
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cases befon: ihc Court. The Justices who formed the plurality found
that a dcaLh penalty statute that leaves to judges and juries standardless
and uncontrolled discretion to decide whether someone should live or
die constitutes cruel and unusual punishment.” The FUIMAN plurality
focused on a number of unconstitutional results with the then existing
death penalty scheme. Justice Douglas found that the imposition of the
death penalty was “pregnant with discrimination."4l Justice Stewart

People live or die, dependeni on the whim of one man or of 12 ...

(Tjioe discretionary statutes are unconstitutional in their operation. The)

m pregnant with discrimination and discrimination is an ingredient not

compatible with the idea of equal protection of the laws Ihat is Implicit in

the ban on “cruel and unusual punishments.”
Id. at 233, 256-57. Justice White concluded lhat tht death penalty statutes involved in
these cases violated the eighth amendment because as administered, "the penalty is so
infrtquesd) imposed lhal the threat of execution is loo attenuated to be of substantial
service to criminal justice.” 1d. at 313. He believed that if a punishment does not meet
the local esds it wis deemed to serve, in the case of death, it would mean the “ point*
less and mxdlcss extinction of life with only marginal contributions to any discernible
social or public purposes.” Id. at 312. Justices Marshall and Brennan found the death
pcnalt) per x unconstitutional as il is always cruel and unusual punishment. Justice
Brennan, stating that the death penalty ij "fatally offensive to human dignity," con-—
cluded that the punishment of death is always

“je)ruc] and unusual," and the States may r>o longer inflict it as a punish-

ment for crimes. Rather than kill an arbitrary handful of criminals each

year, tht Stales will confine them in prison. “The State thereby sufTen

nothing and loses no power. The purpose of punishment is fulfilled, (rime

is repressed by penalties of just, no! tormenting, severity, iu repetition is

prevented, and hope is given for the reformation of the criminal."
Id. at 303-06 (quo;ing Weems v. United States, 217 U.S. 349, 381 (1910)). Justice
Marshall after a thorough explanation of the evolving meaning of cruel and unusual
and a decussion of the history of capital punishment in the United Slates, concluded
that the death penalty per se violates the eighth amendment as it is an excessive and
unnecessary punishment. Id. at 358. Additionally, he concluded lhal the death penalty
"lhocks the consacnoe and sense of justice"” of an informed public and is therefore
unconrJtuboru! as it is “morally unacceptable to the people of the United States at this
time ir. thei* ."jstory,” Id. at 360-61. The four dissenting Justices asserted thu changes
in the Lr» regarding the extent of imposing the death penalty were better and more
appropriady made in the legislature. Id. at 403. The nine Justices, in at many opin-
ions. attempted to define whether a punishment is cruel and unusual. Turmon prrsenu
a good example of the difficulty in defining the te ns.

" Although each stated a different reason for his conclusion, Justices Douglas,
Stcwan, aad White found that the death penalty violated the eighth amendment's pro—
hibition cf cruel smd unusual punishment, as it was imposed arbitrarily and capri-
oouily. Sar rupro note 38. In Turman, three petitioners sentenced to die were before
the Coun Two were sentenced ponuant to Georgia law; one was convicted of murder,
and one was convicted of rape. The third petitioner was convicted of rape pursuant to
Texas law.

“ 408 US. at 257.
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believed that the death sentence violated the eighth amendment if it was
wantonly and freakishly imposed, as arbitrarily as if the defendani
were “struck by lightning.,,'| Although not ruling the death penalty
unconstitutional per se, the / ‘'unman majority did hold that, at a mini—
mum, death penalty statutes must provide some rational basis for decid—
ing who shall live and who shall die.

Forman invalidated death penalty statutes in over three-fourths of
the states and in sections of the Federal Criminal Code.*1 States re—
sponded by reenacting dealh penalty statutes along two different lines
to avoid the arbitrariness found unconstitutional in FUMaN. one
scheme involved statutes Ihat provided juries with guidelines for impos-—
ing the death penalty.'1The second method provided mandatory death
penalty statutes |hat theoretically would remove all sentencing discre—
tion from the sentencer." In formulating eighth amendment require-
ments for imposing the death penalty, the Supreme Court ultimately
resolved the constitutionality of both approaches.

A constitutional process for determining how and upon whom the
death penalty is imposed requires that a state’s death penalty statute
provide guidance to limit the jury’s discretion. In GI'E% V. Georgla,
the Court reviewed Georgia’s guided discretion statute. Concluding that
the death penalty is not per se unconstitutional, the Coun found the
constitutional infirmities of the FUNMAN statutes could be corrected by
providing juries with proper guidance, providing the defendant with a
bifurcated proceeding, and entitling the defendant sentenced to death to
an automatic direct appeal to the state supreme coun." Thus, G’Bg;]
established a constitutional scheme for imposing the dealh penalty.
First, the statute authorizing the penalty must outline the aggravating
factors that warrant the death penalty, thus guiding the scntcncer's dis—
cretion.” To impose the sentence, the sentencer must find at least one

had Id. si 309.

41 In each of these jurisdictions, the sentencing dioicc of death was left to the sen-
tenter's unguidcd discretion. Stt Noie, Capilal Punishmmi- A Rrviru of Recent Su-
preme Ctmrt Decisions, 52 N otre Dame Law. 261, 273 (1976).

See infra Doles 45-54 tnd accnmpanj-ing text, Set also M odel PesaL Code
§ 210.6 comment, tI 156 n.144 (15 nates enacted guided discretion statutes in response
lo Furman).

“ Set infra notes 59-61 tnd taxtmpanjing text; ue also M odel Pen'U. Code
{ 210.6 comment, tt 156 n.145 (18 nates enacted mandator/ death pcnah) statutes in
response to Furman).

“ 426 US. 153 (1976).

- I it 195, 206-07.
' The Georgia statute, ts quoted in Gr/jy, 426 U.S. tt 165 n.9, listed the following

aggravating rircumvunccs:
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of ihc factors present.*' Second, lhe defendant should receive a bifur-
cated trill:*' one proceeding to determine the defendant’s guilt, and if
found guilty, a second proceeding to determine and impose the sen-
tence. At the sentencing proceeding the defendant may provide the sen-
tcncer with additional information that would not be admissible at the

(t) The ofiense of murder, rape, armed robbery, or kidnapping wu
commuted b) a person with a prior record of conviction for a capital fel-
ony, or the ofTense of murder waj committed by a person who has a sub-
axnual history of serious assaultive criminal convictions.

(2) The offense of murder, rape, armed robbery, or kidnapping was
committed while the offender was engaged in the commission of another
capital felony, or aggravated battery, or the ofTense of murder was com-
mitted while the offender was engaged in the commission of burglary or
arson in the first degree.

(3) The offender by his an of murder, armed robbery, or kidnapping
knowingly treated a great risk of death to more than one person in a
public place by means of a weapon or device which would normally be
hazardous to the lives of more than one person.

(4) The offender committed the ofTense of murder for himself or an-
other, for the purpose of receiving money or any other thing of monetary
value.

(5) The murder of ajudicial officer, former judicial officer, disirin at-
torney or solicitor or former distrin attorney or solicitor during or because
of the exercise of his official duty.

(6) Tiie offender caused or directed another lo commit murder or com-
mitted murder as an agent or employee of another person.

(7; The ofiense of murder, rape, armed robbery, or kidnapping was
outrageous!) or wantonly vile, horrible or inhuman in lhat it involved tor-
ture. depravity of mind, or an aggravated battery tc the victim.

(8) The offense of murder was committed against any peace officer, cor-
rtsziens employee or fireman while engaged in the performance of his offi—
cial duties.

(9) The offense or murder was committed by a person in, or who has
escaped from, the lawful custody of a peace officer or place of Lawful
confinement.

(10) The murder was committed for the purpose of avoiding, interfering
with, or prcvenung a Lawful arrest or custody in a place of lawful confine-
meat, of himself or another.

Act of Mar. 28, 1973. No. 74 { 3. 1973 Ga. Laws 159. 163-65 (currently codified at
Ca. Cbot M k. f 27.2534.1(b) (1983)).

“ According :0 the Georgia statute, even if the sentencer identifies an aggravating
drcunvcemcr. it may nonetheless choose not to impose the death sentence. It may in-
stead m* tenet the capital defendant to life in prison Ga.Codi Ann" $ 27-2534.1(b)
(1983) (death penalty “may be authorized"). Consequently, the Georgia sutuie pro-
rida Kse general guidelines for the sentencer, but also leaves a legal option should the
jury brtoe the specific defendant does not deservt to die.

" Ufi at 163.
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guilt trial, thereby increasing the probability of imposing an appropri-
ate sentence.* The third safeguard, automatic state supreme court re—
view," ensures lhal the sentence resulted from application of the statu-—
tory guidelines, and not from arbitrary factors." Satisfied with these
provisions, the Court upheld Georgia's guided discretion statute ” be-
lieving that it would prevent juries from wantonly and freakishly im -

posing the death sentence.*

Although the Court approved the guided discretion approach, a
guided discretion statute may still be constitutionally infirm. For exam-
ple, the statutory language and jury instructions that guide sentencer
discretion must not be ambiguous. In Godfrey V. Georgiathe defen-
dant argued that the aggravating factor used to justify his death sen-—
tence was unconstitutionally vague." The Coun agreed, chastising the
Georgia Supreme Court for affirming a death sentence that could not,
in a principled way, be distinguished from the many cases in which the
death penalty is not imposed.* Although the Court may have remedied
the error for Godfrey, the case illustrates the problems that surround

“ 1d. at 195.
* The Georgia Supreme Coun is io consider the punishment, «s well as errors enu-

merated by the appeal- The coun is to determine whether passion, prejudice, or any
other arbitrary factor influenced the choice of death, whether the evidence rupporu the
aggravating factor Ihal permits the imposition of death, and whether dealh is dispro-
ponionatc or excessive when compared with penalties in limilar crimes, considering the
offender and the oflen>e. Ga. Codc Ann. | 27-2537(b), (c) (1963).
Noie, Cor.jtitutumal Proudurt Jot tht /rporihor. c/ th/ Dtalh Ptnalt) —

Godfrej v. Georgia, 30 De Paul L Rrv. 721, 726 (1961) (purpose of au.otnaiic re-
view is to "correct any deviation from consistent jury sentencing") |hcrealtcr, Note,

Constitutional Proudurt].

" Crlgg. 426 UJ>. at 206-07.

** The Coun reviewed and upheld two other guided disorxion statutes thr same dav
as Crtrr. Jure* v. Texas, -426 U.S. 262 (1976), Proffitt v. Florida, 421 U.S. 242

(1976).

" 446 L.S 420 (1960),

u The statutory aggravating rireumstancr permitted the imposition of death if the
defendant was convicted of murder and if it was found beyond a reasonable doubt that
the offense "was outrageously or wantonly vile, horrible, or inhuman in that it involved
tonure, depravity of mind, or an aggravated battery to the victim." Aa ef Mar. 28,
1973, No. 74, { 3, 1973 Ga. Lawi 159, 163-65 (currently codified at Ga Code { 27-
2534.1(b)(7) (1963)). In Godfrrj, tht defendant shot hit estranged wife and his
mothcr-in-iaw. He immediately notified the authorities and asted them lo pid him up.
446 U.S. at 425.

" 446 U.S. at 433; ut elso Note, Corutirutionel Proudurt, rufre note 52, at 730
(Coun's attention was on role and responsibility of suit supreme coun in sentencing

process)
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the death penalty." While guided discretion statutes may be theoreti—
cally constitutional, their language and application may still produce

unconstitutional results.
In addition to Georgia’s method for avoiding the FUMaN result, the

Coun tested the constitutionality ol removing all discretion from the
sentencer. The Court in \Woodson V. North Carolina’ invalidated a

mandatory death penalty statute because the process was unconstitu—
tional. The Coun stated that the mandatory process would result in an
arbitrary and wanton imposition of the death penalty, since the proce—
dure would lead to "refusal of juries to convict murderers rather than
subject them to automatic death sentences."I The procedure violated
the eighth and fourteenth amendments because it treated "all persons
convicted of a designated offense not as uniquely individual human be-
ings, but as members of a faceless, undifferentiated mass to be subjected
to the blind infliction of the penalty of death.Thus, the Court recog-
nized the need for some jury discretion when imposing the death pen-
alty. Subsequently, the Court addressed the degree of discretion permit—
ted for the sentencing portion of a constitutionally imposed death

sentence. )
In Lockett v. Ohio* the defendant contended that the Ohio death

penalty statute was unconstitutional because it prevented the ser.tcnccr
from considering the defendant’s mitigating factors.* The defendant ar-

M As Jusiict While noted in his dissent, tht majority adopts the argument " ‘'that no
Batter how efTenive the death penally may be as a punishment, government, created
and run as it must be by humans, is inevitably incompetent to administer it,'" 446 U.S.
K 456 (White, J., dissenting) (quoting Crxgg, 428 U.S. at 226 (White, J., concur-
nag.)). White's words imply a frunration with a system that will not permit the impo
jrjoc ot a theoretically constitutional penalty. Gregg, 428 U.S. at 226 (1976) (White,
J., concurring in judgment) (human incompetence cannot be accepted as a proposition
of constitutional law).

- 426 U.S. 280 (1976).

“ ld. at 290. 303.
“ 1d. at 304. In Roberts v. Louisiana, 428 U.S. 325 (1976), derided the same day as

fitodson, the Coun also found Louisiana's mandatory death penalty statute unconsti-
txdocal, for the same reason put forth in Woodscn.

“ 438 L\S. 566 (1978).

“ Lockett waited in a getaway car while hex three co-participanu robbed a pawn-
s>m During the robbery, the pawnbroker was accidentally killed. Lockett's role in the
erwme as getaway driver was sufficient to convici bcr of murder. Lockett's case also
presented the issue whether the death penalty was an unconstitutional punishmen' for
ao-felon in a felony murder who did not kill. Tbe Coun did ro< have to deride this
mac since it found Lockett's sentence unconstitutional on other grounds. However, a
suwfcer of the Justices discussed whether death could be imposed when the defendant
4d m« intend the death of the victim. Id. at 613-16, 624.
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gucd that her tenlenct was invalid sinct lhe mitigating fanors she of-
fered — her age, lack of specific intent to cause death, and relatively
minor part in the crime — justified a sentence less than death.*" The
Coun reversed Lockett's death sentence because a capital sentencing
statute that prevents a sentencer "from giving independent mitigating
weight lo aspects of the defendant’s character and record and to circum-—
stances of the offense proffered in mitigation creates the risk that the
death penalty will be imposed in spite of factors which may call for a

less severe pcnalty.
In addition to regulating the process by which a death sentence may

be imposed, the Court has concluded lhat a death sentence may only be
imposed if proportionate to the crime. In Coker V. Georgia the Court
concluded that the eighth amendment prohibits "punishments . . . that
arc 'excessivelin relation to the crime committed."*' An excessive, and
therefore unconstitutional punishment, is one that "(1) makes no mea-
surable contribution to acceptable goals of punishment and hence is
nothing more than the purposeless and needless imposition of pain and
suffering; or (2) is grossly out of proportion to the severity of the
crime.”"’ Applying this standard, the Court held that death was an ex—
cessively disproportionate penalty for the crime of rape.”

In 1982, the Court again considered the class of persons who may be

* 1d. at 597.
“ Id. al 60S. Unlimited mitigation and individualized sentencing b another attempt

by the Coun to ensure lhat the most appropriate scntencr ts imposed However, accord—
ing to some commentators, the Lockett derision returned to sentencrrs the dismetion
that Furman held result" in the unconstitutional imposition of death. Sec, e.g., Radm,
supra note 18, at 1153-5. 'death is not a permissible punishment since fairness re-
quires flexibility and nonai ariness, requirements lhat vary inversely to cad. other).
Odiers assen lhat the two derisions arc reconcilable See, e.g., Hertz L Weisberg. In
Mitigation of the Pencil) ojDeath: Lodtcit v. Ohio and the Capital Defendant's Right
to Consideratior, ofMitigating Circumstances, 69 CaUT. L. Rrv. 317, 373-76 (1981)
(eighth amendment docs not require that the disarJon to aflord mercy be guided). As
one author noted, the emphasis in Lockett was on the importance of providing unlim-
ited mitigation, and on individualizing the sentence, Furman onl) prohibits arbitrary
and capricious imposition of death, not capricious imposition of merry. See Comment,
Dark Year or. Death, Row: Guiding Sentencer Discretion After Zant, Barria), and
Harris, 17 U.C. D avis L. Rrv. 689, 698-99 ()9W) (as it b only in the aggravation of
the sentence that a defendant receives death, the Court distinguished between permit—
ting discretion in mitigation, and limiting discrrion in aggravation). Nonetheless, as a
result of Lockett, the reviewing court must ensure that the defendant's mitigating fac-
tors were considered, while preventing a sentence based on arbitrary factors

- <383 U.S. 5«, 592 (1977).

< 1d.

M Id. at 598.
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constitutionally sentenced to death. In Enmund v. Horida™ 'he coun
concluded that an accomplice defendant convicted of Tint degree murder
cannot be punished by death unless the state proves an intent to Kkill.
The Coun reiterated that to be constitutional a death sentence must be
(1) proponionate to the severity of the crime,,c and (2) pcnologically
justifiable, that is, serve the purposes of retribution and deterrence.n
The Coun found neither constitutional requirement satisfied by execut—
ing a person who neither killed, intended to Kill, nor attempted to kill.
Although a state can still charge an aider or abettor with first degree
murder under the felony-murder doctrine,” it may not impose the
death penalty unless the defendant had the intent to kill. Imposing the
death penalty by using felony murder’s legal fiction of presumed intent
to kill is unconstitutional.”

In its effort to maintain a constitutional execution system, the Coun
has designed procedures that limit th: arbitrary and capricious imposi-
tion of the death penalty. Direct review by the state supreme coun was
considered one means of achieving a constitutional system. However, in
Pulley V. Harris" the Court decided Ihat the eighth amendment did
not require proportionality review. Proportionality review is &sentenc—
ing comparison by the state supreme court between the defendant’'s sen—
tence and the sentences imposed in similar cases.” Justice White writ—

ing for the Court observed that although (3'€QQJ'S guided discretion
statute included a proportionality review of a death sentence by the

state supreme court as a safeguard against jur)’ inconsistency, it was not

e 458 LS. 762, 797 (1962); stt oho People v. Carda, 36 Cal. 3d 539, 684 P.2d
626, 205 Cal. Rp:r. 265 (1964) (Carlos decision, requiring an instruction on intent to
kill when the special circumstance is tried to ajury, ihall apply retroactive!) to all cases
not yet final), Carlos v. Superior Coun, 35 Cal. 3d 131, 672 P.2d 662, 197 Cal. Rptr.
79 (1963) (proof of intent to kill or intent to aid a killing is essential to establish a
felony-murder special circumstance under the California dealh penalty uatute), Note,
Enmund Florida: Tkt Constitutionality of Imposing th Diatk Ptnalty Upon a Co-
Ftlor. a Fthn>Murder. 32 De Paul L. Rev. 713, 734-35 (1983).

4858 L'.S. at 785, 798.
"e |IL a: 798-99.

Fdooy murder is a killing or unintended death during the commission or at-
tempted eocnmistion of a felony. Stt. t.g., W. LaFave & A Scott,J*., Han'DBOOX
os' Cxdcisal Law { 71, at 545-58 (1972).

451 LLS at 799-801.

= lw S. Ct. 671, 881 (1984).

S« iL at 674. A controversy regarding proportionality is whether the comparison
pool includes only other cases resulting in death judgments, all cases in which dealh
was a passible punishment, or variations between these categories. Comments on earlier
draft (rut Michael Millman. Executive Director, Cal Appellate Project (Feb. 11,
1985) (aipy on file with U.C. Davis Lew Rtvirw).
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required for a constitutional capital punishment achcme.”* Observing
Ihat discretion is adequately guided by requiring the jur) to find at
least one special circumstance, that no procedure is perfect, and that
occasional aberrations are inevitable, Justice White concluded that the
potential for arbitrary and capricious imposition was not significant.”

The Supreme Court’'s treatment of the cruel and unusual punish-
ments prohibition raises the difficult question of how to ensure a just
and fair dealh sentence. The Coun has developed some contours for
answering that question — too much or too little discretion is unconsti—
tutional — but unresolved areas persist.” With new studies presenting

'* Harrii, 104 S. Ct. it 873.

" 1d. at 881. As Justice White noted, Jurti v. Texas, 428 U.S. 262 (1976). a case
upholding a guided discretion statute derided the UM I day as Gregg, did d0: include a
proportionality review, Harris, 104 S. Ct at 878. However, Texas' death penalty
acheme included review by the Texas Supreme Court, and as the Jurek Coun noted,
Texas had provided lor the evenhanded, rational, and consistent imposition of death.
Id. at 878;Jurtk, 426 U.S. at 276. Consequently, as the concurrence suggests, Harris
may imply the necessity of aome form of judicial review, Harris, 104 S. Ct al 861-82,
pnicularly because the decision was limited to proportionality review. Id. at 879. In
fan, the Coun itself has reviewed death penalty cases by comparing capital sentences in
aimilar cases. See, e.g., Comment, Dark Year on Death Row: Guiding Sentencer Dis-
cretion After Zant, Barclay, and Harris, 17 U.C. Davis L. Rrv. 689, 727 (1964).

The Harris decision is dismaying because it suggests lhat aome arbitrary and capri-
cious death sentences will be tolerated. As Justices Brennan and Marshall emphasized
in their dissent, compelling evidence indicates that the death penalty violates the eighth
amendment tince racial discrimination influences the application uf the penalty.
Harris, 104 S. Ct. at 867-86; ue abo Spencer v. Zant, 715 F.2d 1562 (1963) (case
remanded because disirici coun did no; adequately analyze petitioner's data that death
penally was disproportionately imposed based on factors of race, sex, and poveny).
Consequently, the) conclude that a system without proportionality review by a coun of
statewide jurisdiction will necessarily result in arbitrary, capricious, and therefore ‘'un—
constitutional, imposition of the death penalty. Hams, 104 S. Ct. at 886.

There are countless examples of arbitrary and capricious imposition of tht death
penalty. Some of the faciors that commentators have isolated indudc. (1) prosecutorial
discretion, ue Bedau, rupra note 34, at 25; Patcroosier, Race of Victim end Location
of Crime; The Decision to Seek the Death Penalty rr. South Carolina, 74 J. CxiM L.
L Criminolocv 754, 764-85 (1983) |hereafter Paternoster, South Carolina], Pater-
noster, Proiecutorial Discretion in Requesting the Death Penalty: A Case of Virnm-
Based Racial Discrimination. IB Law L Soc’v Rrv, 437 (1984) (hereafter Paternos—
ter, Prosecutorial Discretion]; Note, Duereturn and the Constitutionality of the H'rw
Death Penalty StdtuUt, 87 Haxv. L. Rrv. 1690, 1714, 1716 (1974); (2) race of the
defendani, ue Bedau, The Laws, the Crimes, and the Executions, in D 1ath Pinaity,
supra note 1, at 32; Browning, The Hew Death Penalty Statutes: Perpetuating a
Costly Myth, 9 GONZ. L. Rrv. 651, 661 (1974); Note, Constitutional Procedure, rupra
note 52, at 733; (3) poveny of the defendant, ut Greenberg, Caprilal Punuhmrnl as a
System, 91 Vaxt L. Rrv. 906, 910 (1962); (4) race of the victim, Bowen h Pierce,
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compelling evidence that death sentences continue to be imposed dis*
criminatorily and arbitrarily,” the cruel and unusual prohibition will
continue to be a focal point for resolving the constitutionality of capital

punishment.

2. Ineffective Assistance of Counsel

The constitutional guarantee of effective counsel in death penally
cases derives from both the sixth and eighth amendments. The sixth
amendment provides that in "all criminal prosecutions, the accused
shall enjoy the right ... to have the assistance of counsel.,,c However,
the eighth amendment is also implicated since a death sentence due to
ineffective assistance would constitute a cruel and unusual punishment.
Effective assistance is necessary to ensure that a capital defendant re—
ceives the super due process" that the Constitution requires." When

Arbisrarineis and ZJumminafifrn Under Post-Furman Capiusl Statutes, 26 Cr/mc it
D1ling. 563 (1960), (5) jur)' composition, see Death Qualification, 8 Law & H uman
Behav. 1-195 (1984); Schnappcr, Taking Witherspoon Seriousl): The Search /or
Death-Qualified Jurors, 62 Tex. L. Rrv. 977 (1984).

" Bowers, The Pervasiveness oj Arbitrariness and Discrimination Under Post-
Furman Capital Statutes, 74 J. Crim. L. it Criminolocv 1067 (1983); Jameson,
Ethnic Background Mai Infiuence Jurors' Decisions, 16 Trjai, Mar. 1980, at 11;
Paternoster, South Carolina, supra note 78; Paternoster, Prosecutorial Discretion,
rupra note 78; Zeiscl, Pace Bias tn the Administration oj the Death Penalty: The
Flomdc Escpener.ee, 95 Harv. L. P*rv. 456 (1981). Aj Justice Brennan noted in his
dissenting opinion in Harris, rudics continue to suggest that discrimination by race of
the defendant, race of the victim, gender, socio-economic status, and geographical loca-
tion within a state, are factors applied in deciding who dies. Harris, 104 S Ct. 871,

88s (1964).
** U.S. Const, amend VI.
* As previously indicated, the constitutionality of the death penally depends upon

compliance with the safeguards designed to prevent unjust executions. See rupra notes
27-30 and accompanying text.

" See, e.g., Strickland v. Washington, 104 S. Ct. 2052, 2064 (1984) (quoting Me-
Mann v. Ridtardson, 397 U.S. 759, 771 n.14 (1970)) (“|TJhc right to counsel is the
right to the effective assistance of counsel.”); C.uyler v. Sullivan, 446 U.S. 335, 344
(1980) (“j)rudequate assirtanoe does not satisfy the sixth amendment right to counsel

."). In Partita v. California. 422 U.S. 806 (1975), a noncapital case, the Coun
held that the sixth amendment guarantees the defendant tht right to represent himself
without counsel. The Coun recognized, however, that iu decision ran counter to the
basic premise that “the help of a lawyer is essential to assure the defendant a fair
trial." 1d. is 832-33. Additionally, the Coun stated that "a defendant who elects to
represent himself cannot thereafter complain lhat the quality of his own defense
amounted to a denial of ‘effective assistance of counsel.™ Id. at 835 n 46. Arguably,
the Court would not permit a capiul defendant to proceed pro k. In Foretta, the
Coun ennduded that the r.ate may appoint "standby counsel,” even over the defend-
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defense counsel fails to protect adequately her client’s interests, imposi-

tion of death is unjust.

Death penalty appeals and habeas corpus petitions frequently in—
clude claims of ineffective assistance of counsel.* A major reason for
this may lie in the uniqueness of death penalty trials. In Crtgg, the
Court endorsed a bifurcated proceeding — one trial for the guilt phase
and one for the penalty phase.” The penalty phase places the defense
attorney in a novel and difficult position. Her role shifts from one of
defending the accused's innocence to one of advocating an affirmative

case for life.'l
Many defense attorneys fail to make the transition and do not ade-

quately prepare or effectively present the defendant’s penalty phase
trial. For example, a defense attorney may structure a guilt trial strat—
egy that is inconsistent with the penalty phase theory. This situation
may negate any effective defense at the penalty proceeding since a con-
sistent trial strategy increases the defendant’s bclievability and credibil-
ity. Should a guilty verdict be rendered in the guilt phase, it is impera—
tive that the jury believe the defendant’s mitigating circumstances
proffered in the penalty phase.” Therefore, the defense attorney cannot

ant's objection, in the event the coun deems ii nccrssary to end the defendant's »df-
representation. 1d.

” Stt, e.g., Dtolh Row on Trial, N.Y. Times, Nov. 13,19S3, f f>(Magazine), al BO,
100. As noicd by a former Deputy Attorney General, although ineffective assistance of
counsel is one of the mos: common arguments in capital appeals, “the truth of the
matter is that many, many, many limes these people U'trt represented by incompetent
counsel . . .. Historically, we have talten the most serious of cases, where the defend-
ant's life was at stale, and because the defendani was poor allowed him to be repre-
sented by inexperienced young Lawyers " Id. (emphasis in original).

« Stt rupra notes 49-50 and accompanying text; ut abo Goodpaster, rupra Dote
15, at 790 (bifurcated trials reduce arbitrary sentencing by permitting the jury to con-
sider guilt evidence apart from sentence evidence and therefore focus on sentencing
guidelines, and by permitting the jury tt hear mitigating evidence necessary for an
individualized sentence, which might be inadmissible at a unitary tnal).

" Goodpaster, Tkt TrialJor UJt: EJJictnt Asrbtaru/ oj Covnsrl in Dtatk Pmaby
Casti, 56 N.Y.U. L. Rrv. 299, 337 (1963) (defense advocates must establish a prima
fade case for life), ut abo Farmer & Mullin, Capilal Tnal Emphasu on tkt Punuh-
mmt Stapr oja Can (1977), rrpnnitd in California Office of State Public Defender, 2
Cautokkm Death Pu-altj M akual N-24-25 (1980) (anomry’s role is to help the
jury understand the defendant and view him as a human being).

«* At the penalty phase, the defense attorney's goal is to convince the jury that the
human life they are judging has value, in spite of the crime that was committed Tbe
defense attorney thould establish a rapport between the defendant and the jury, and,
whenever possible, not present a guilt phase defense that jeopardizes that rapport lor
the sentencing phase. For example, if at the guilt phase a defendant daims an alibi thit
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plan ihc theory of the guili phase trial independent of the penalty
phase. She must develop and structure a defense theory that will in—
clude the penalty phase. Because the preparation required for structur—
ing a bifurcated proceeding is categorically different from that required
for a noncapital trial, defense counsel who may be very competent in
complex noncapital criminal trials may, without training, be ineffective
in capital trials.” For example, many defense attorneys fail to present
any penalty phase evidence or any mitigating circumstances." As a re—
sult, thejury may lack the meaningful individualized circumstances re—
quired by Locket\W in making its decision whether to impose death.
Recognizing the importance of effective counsel, the Supreme Court
has developed standards to ensure effective representation. The Coun
in Strickland v. V\bShingtm*Orecently addressed minimum standards
for effective assistance of counsel during the sentencing phase in a capi-
tal trial. Justice O’Connor, writing for the Court, concluded that the
traditional standard applied to ineffective assistance claims is sufficient
to “ensure that the adversarial testing process works to produce ajust
result.” 1l Consequently, despite the Court’s recognition that death is

the jury disbelieves in lighi of the state’s overwhelming contrary evidence, the jury may
likewise disbelieve the defendant when he proflers mitigating arcumsunces at the pen-
alty phase. See Farmer & Mullin, rupra note 85, at N-27.

" Even though competent "defense counsel will reasonably exhaust every possible
means to save his client from execution," Furman v. Georgia, <06 U.S. 238, 358 (1972)
(Marshall, J., concurring), many attorneys do no: understand how to use the bifurcated
trial. See [er”~rcil) Farmer L Ktnard, Tht Trial oj tht Penalty Phair (remarks at the
National LeraJ Aid and Defender Association Convention, Philadelphia, 1976), re-
printed m California D cath Penalty M anual, rupra note 85, at N-;3. A com-
petent defense counsel's inability to present effectively her client's case for life at the
penally phase was exemplified in Hopkinson v. State, 632 P.2d 79 (Wyo. 1981). In
Hopkinsox, the defense attorney, at the close of the guilt phase, informed the judge that
he needed merely two minutes for the penally phase since the jury would do what it
wanted to, making it unnecessary to take more lime. Id. at 197 n.13.

M See t.[ . Blake v. Zant, 513 F. Supp. 772, 779-8) (S.D. Ga 1981) (experienced
attorney failed to present an) evidence at penalty phase), Collins v. State, 271 Ark.
825, 833-36, 611 S.W.2d 162, 188-90 (no penalty phase argument), urL denied, 452
J.S 973 (IVel); People v. Jackson, 28 Cal. 3d 264. 265, 618 P.2d 149, 156, 168 CaJ.
Rptr. 603, 610 (1960) (no penalty phase evidence,.only argument), cert, denied, 450
U.S. 1035 (1981).

Loeien » Ohio. 438 U.S. 586 (1978). In Lociett, Chief Justice Burger'i opinion
for the Court concluded lhat "the nonavailability ot corrective or modifying mecha-
nisms with respect to an executed canitaJ sen'ence underscores the need for individual*
ired consideration as a constitutional requirement in imposing the death sentence." Id.
at 604-05, ut rupra notes 62-65 and accompanying text.

" 104 S Ct 2052 (1984).

Id. u 2064.
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different, ihc itandard for attorney performance, is with a noncapital
trial, is that of reasonably effective assistance. The defendant must
show lhat counsel's representation fell below an objective standard'l of
reasonableness and prove that the unreasonable representation resulted
in prejudice.** The Court's opinion in Strukland requires ihe same
case-by-casc review of ineffective assistance claims in the penalty phase
as a defendant would receive in Ihe guilt phase or in a noncapiul
trial.** Therefore, given lhe requirement that ineffective assistance be
considered in light of the circumstances of the case, reviewing courts
should apply the standards with concern for lhe capital defendant’'s
unigue constitutional protections.**

3. Fair and Impartial Jury

Ensuring |hat the final arbiters of guilt and punishment will be fair
and impartial is another integral constitutional protection in a criminal
case.'* With society's inherent prejudices, the judicial system must

" An objective surda/d ii one that measures th: attorney's performance agains: tht
performance customary o( an attorney with ordinary training and thill in the criminal
law — reasonabJcnns under prevailing professionil norms. Stt id. at 2065; ut abo
Moore v. United States, <32 F.2d 730, 736 (3d Cir. 1970).

e Strickland. 104 S. Ct. at 2064-65.

" Id. at 2073.
The Strickland Court affirmed the defendant’s death sentence, although his attor-

ney failed to investigate possible mitigating factors Consequently, despite Chief Justicr
Burger's opinion for the Court in Lotk/tt, which required the sentencer to consider a
defendant's mitigating crcumstances, Strickland concludes lhat tht counsel's conduct
was reasonable in no: presenung such mitigation for the aentenerr’'s consideration 1d.
at 2070. Moreover, the Coun noted that even assuming the counsel’s conduct was un-—
reasonable. the defendant sufTered insufficient prtjudicr to warrant setting aside his
death sentence Id. Even Justice Brennan, w-ho finds the death penalty per »e unconsti-
tutional, concurred in the Court’'s opinion, while dissenting in the judgment Id. at
207J. He noted that the Court's “'standards are sufficiently flexible to accommodate the
wide variety of [ineffective assistance claims].” but llso admonished the Court to apply
the standards with the special consideration required for capital sentencing review. Id
st 2073 Since tht penalty phase representation in Striddand was minimal, and the
attorney failed even to investigate tht defendant's mitigating factors, the Court’s conclu-
sion that the representation was effective is questionable. Apparently, the defendant's
constitutional right to have the sentencer consider mitigating evidence u significant ody
if counsel effecuvely obtains and presents tht evidence Stt, e.g., \ote, Washington %
Strirlland D tjininf Efftcm* Auisiantt ajCovnjrl et Capilal St if/nring. £J Coluw
L Rrv. 1544, 1569 (1963) (defense counsel should be required t undertalc investiga—
tion lhat sufficiently enables her to discover defendant's mitigating circumstances).

“m “In all criminal prosecutions, the accused aha), en/u the right to ... an impartial

jury .. .." US. Const, amend NH.



1985) Cost 0j tht Dtalh Penalty 120

guard against unfairly imposed death sentences. The Supreme Court
has been confronted with challenges to the composition of juries and
has attempted lo formulate constitutional standards for assessing the
impartiality and fairness of dealh penalty juries.

In V\,itherspoon V. lllinois,” the Court held that excluding prospec-—
tive jurors for cause* merely because they have general objections to or
conscientious beliefs against imposing the death penalty denied a capi-—
tal defendant an impartial jury on the sentencing issue.* The Court
stated that excluding all prospective jurors who had "conscientious or
religious scruples” against the death penalty produced ajury composed
only of those “uncommonly willing to condemn a man to die."*®The
Coun, however, rejected the defendant sargument lhat ajury composed
only of persons favoring the death penalty resulted in an unrepresenta—
tive jury on the issue of guilt or unconstitutionally increased the risk of
conviction.'6 The Coun stated that the record before it did not permit

* 391 US 510 (1968),

** |n sdecing ajury, an attomry can excuse a prospective juror in two ways. She
can challenge for cause for actual or implied biu; or she may challenge peremptorily,
i.e., excuse without lining a reason. An attorney can challenge tor cause an unlimited
number of jurors, however, the number of peremptory challenges available to her is
limited by atatute. Stt infra note 167.

" VVUArrjpexwt, 391 LS. at 518.

" |d. a: 521; accord Adams v. Texas, 448 U.S. 58 (1980). Decided before Fuman,
Wilhrrsf/ocm. was oo: based upon lhe super due process concept or the conclusion that
arbitrary and caprtrious imposition of the death penalty is an eighth amendment viola*
lion. Nonetheless, the Coun recognized the constitutional infirmity of permitting dts-
missal for ause for mere misgirinp about imposing death,

H'uAerjpoor., 39] U.S. at 517-18 (petitioner's data too tentative to establish
whether cxdusion of jurors opposed to capiul punishment rcsulu io an unrepresenta-
tive jury oo issue of guilt or whether risk of conviction is substantially increased) In
Grigsby v. Mabry, 758 F.2d 226 (8th Cir. 1985), the coun held that the praeticr of
cxcl 'iing fer cause from the guilt phase jurors holding absolute scruples against the
death penalty violated the defendant’'s tixth amendment nght to ajury composed of a
repmenuuw trots-senton of the community. The coun concluded that a jury with
W tihrrifw exdudables stnclcn for cause is “conviction prone and, ihenelone. does not
constitute a cross-sectional rrprcsenution in a givenlcommunity.” 1d. at 229. At least
one coun disagrees with this approach. Keeten v. Gtrrison, 742 F.2d 129 (4th Cir.
1984), The Ittlm coun held that the cxdusion of H'uA/rjpoon-cadudable jurors did
not create a conviction prone jury in violation of due process or in violation of defen-
dant's right si a jury selected from a fair cross-section of the community. Id. at 133
The coun saerd lhat the nght to ajury trial “docs not tndudc the right to be tntd by
jurors who arc unable or unwilling to follow the Law and the instructions of the trial
judge in a captal case " Id.; tf. Smith v. Balkcom, 660 F.2d 573, 576 (5th Cir. 1981)
(coun held thi; cxduding two persons from the guilt phase venire for cause when they
unambiguously eaprossed their opposition to the death penalty, indiaung that they
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this conclusion. However, recent studies indicate that even though a
jur)lmay be constitutionally sound under V\:itherspoon for the penalty
phase, it tends to be more willing to find a defendant guilty.More —
over, this tendency may increase given the Court’s recent modification
of the V\,itherspoon standard. In V\/amvvrlght V. the Court con-
cluded that prospective jurors whose doubts about the propriety of the
death penalty may prevent or substantially impair the performance Of
their duties as jurors may be excused for cause.

Studies also indicate that the death qualification process may deny
the capital defendant a fair trial on the issue of guilt. A death-qualified
jury has been circumscribed by its willingness to impose the death pen-
alty and barraged with questions regarding its views on the death pen-
alty.*0 Even before the trial begins, the potential punishment has been
discussed before the jury at length, thus creating expectations and
preconceptions about the case they will hear and the defendant they

would automatically vote against imposing the death penalty, did not violate ihe defen-
dant's right to an impanial jury), urt, denied, 459 U.S. 8B2 (1982).

Studies conclude that a death-qualified jury is guilt prone. Set Cowan, Thompson
& Ellsworth, Tht Effects of Death Quahficatwn cmJvroeT Predisposition lo Convict
and on Ihe Quality of Deliberation, 6 Law Ic Hum. Behav. 53 (1964); Gross, Deter.
mining the Seutralit) of Dealh-Qyaltfttd Juries: Judicial Appraisal of Empirical
Data, ELaw L Hum Behav. 7 (1984); Thompson. Cowan, Ellsworth & Harrington,
Death Pmclti Attitudes and Conviction Proneness: Tht Translation ofAttitudes into
Verdicts, 6 Law & Hum. Behav. 95 (1964). However, the Supreme Coun has not
required a separate jury for the guilt and for the penalty phase. The Coun apparently
accepts the view that since a class of people who have absolutely no reservations about
the death penalty do not constitute a cognizable group the sixth amendment does not
provide the defendant with a challenge for the guilt phase. Nonetheless, the inability of
this class of people to fit snugly into the linguage of the sixth amendment does not
address the issue. Moreover, prosccuiors can use their peremptory challenges to exclude
persons who have only genera] objections to the death penally, but who believe that
they could impose it in the proper ease, and effectively structure a jury that has abso-
lutely no reservation about imposing the death penalty . Str People v. Fields. 35 Ca) 3d
329, 342-53. 673 P.2d 680, 667-95,197 Cal Rptr. 803, 810-16 (1963); see else Hovey
v. Superior Coun. 26 Cal. 3d 1. 27-42. 616 P.2d 1301, 1314-26. 166 Cal Rpu. 126,
142-53 (i960) (overview of conviction prone studies, expert witnesses testified to strong
correlation between attitudes toward capita) punishment and tendency to convict).

" 105 S. Ct. 844, 652 (1935) (ruling that the Coun was reaffirming the standard
adopted in Adams v. Texas, 448 U.S 38, 45 (1960)).

#* Stt Haney, Or. the Selection of CopitalJunes: The Bianng Effects of the Death-
Qualification Process, 6 Law & Hum. Behav. 121, 122, 151 (1964) (biasing effects
that (low from tht death qualification process may deny defendant fair and imparual
jury); stt atso Hovey s. Superior Coun, 28 Cal. 3d 1, 74-81. 616 F.2d 1301, 1350-55,
168 Ca] Rptr. 128, 177-82 (19S0).



1985) Cost oj the Death Penalty 1245

will sentence.ll

In construing the eighth amendment’s cruel and unusual clause and
the sixth amendment’s right lo counsel end an impartial jury, the Su-
preme Court has attempted lo define the constitutionally permissible
execution. This task has not been easy, nor is it finished. In each area
of the Court’s concern, unanswered questions remain. But for the mo-
ment, the Supreme Court has articulated some guidelines for imposing
the death penalty. Although complex, these guidelines represent only
the minimum required by the Constitution. The next pan of this Com-
ment will explore the financial costs of these minimum guidelines.

Il. Financial Costs or a Constitutional Execution

Process

The Supreme Coun has decided that the death penalty is constitu—
tional when its imposition complies with ccnain protections. Pan 1l of
this Comment focuses on the financial costs required by a constitutional
capital punishment system. Little information exists on the costs of cap—
ital litigation, although commentators frequently allude to its astro—
nomical dimensions.10* While cost arguments, focusing solely on ex-
pense, should never replace a moral discussion concerning the sanctity
of life, financial considerations arc noncihcicss important; findings re—
garding costs can be used to assess the common claim that the death
penalty is cheaper than sentencing a person to life imprisonment.

Because of constitutional requirements and the diligence of attorneys
in capital cases, death penalty litigation is a long, expensive process.'e,

Stt Haney, rupra noie 1(X. at 126-29 (death qualification proem appears to
increase juror belief in defendant’s guilt, encourages belief that the law disapproves of
persons who oppose the death penalty, and persuades jurors to believe that the death
penalty is an appropriate sentence).

** Amsterdam, Capital Punishnmt, in Dlath Penatrtv, rupra note 1, at 354
(cost of life imprisonment in most secure pnson is less than cost of legal proceedings
needed to execute a defendant), L.A Tima, July 27, 1983, Pi. Il. at 5, col. 3 (cost of
life imprisonment is one-third the cost of death penalty litigation), L.A. Daily J,, Sept
4, 1984, at 4, col. 4 (death penalty prosecution costs upwards of J2 million per success—
ful conviction, with time delayi of up to 12 yean).

As Jtmjcr Manhall stated in Furman, “defense counsel will reasonably exhaust
every possible means to save his client from execution.” 408 U.S. at 358 (Manhall, J.,
concurring), tf. Falu Sustune, Nation, Dec. 31, 1983-Jan. 7, 1984. at 685 Oudgcs
who cite the number of previous appeals a prisoner has made to cither deny last minute
pleas, or as Chief Justice Burger stated when referring to a defendant who made 14
appeals dunng his 10 yean on death row, to demonstrate “the specious suggestion of a
“rush to judgment,’ " often fail to disclose that the number of umrs a coun actually
considered the defendant's argument, tnay be closer to aero than to 14)
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Although the cost of life-long incarceration surely would be high, the
cost of execution with constitutional protections is staggering This part
examines the costs of the death penalty as the defendant moves toward

execution.

A Pretrial Costs

The added costs of a death penalty system begin to accrue long
before the trial. Limited plea bargaining, lengthy and complex pretrial
motions, extensive investigation, and increased use of psychiatrists, psy—
chologists, and other expens arc impelled by the greater stakes in capi-
tal cases. These factors, as well as the constitutional requirements, re—
sult in a substantial financial toll on the criminal justice system.

In the usual criminal ease, prosecution and defense attorneys com-
monly engage in plea bargaining. Under this arrangement, the defend—
ant pleads guilty in return for certain concessions, such as the reduction
of charges or the promise of a lenient sentence.™ Statistics indicate Ihat
eighty-five to ninety percent of noncapital felony eases reaching the ar-—
raignment stage result in a plea of guilty,"6 which eliminates the need

Collecting cost data on each aspect ot capiul litigation is difTicuk Much of the
dau upon which this Comment ii baaed wai collected through questionnaires sent to
capiul defense attorneys and district attorneys throughout the country. The question—
naire sent to SO district attorneys and SO defense attorneys in suies with death penalty
suiutes is included in the Appendix. The responses to the questionnaires are on file
with U.C. Daiis Lau- Review. Additionally, the four counties in California that re-
present approximately 63% of the death penalty Tilings in the cate were surveyed by
in-person and telephone interviews. From 1977, when California enacted a new death
penalty tutute, to the end of 1983, 1946 special rirctimsunccs eases were filed in Cali-
fornia. There wrre 9S0 Hied in Los Angeles County; 9S in Orange County; 93 in
Alameda County; and 90 in Sacramento County. Telephone interview with Linda
Lenkcr, Legal Administrator, Cal. Appellate Project, a non-profit corporation esub-
liihcd by the California Sutc Bar (Feb 28, 1985).

Vorenberg, Decent Restraint on Prosecutorial Power, 94 HaJtv. L Rrv. 21,
1533 (1981) (in return for defendant's decision to plead guilry, the prosecution 0 s a
lighter punishment, either by reducing the charge or by recommending a reduced
sentence).

H. Reynolds, Cors and Domuts — The Economics Or Cxiutnal Law
and J ustice 205 (1981) (for prosecutors, pica bargaining answers the problem of how
to prosecute large case load with severely limited resources because it expedites the
case; without plea bargaining the prosecutorial sufT may not be able to handle the same
quantity of cases and many defendants may have to tr released and the charges against
them dropped); Carney 4L Fuller, A Stvdj oj Plea Bargaining in Mutder Ccuti m»
Massachusetts, 3 Surrout U.L. Rrv. 292, 293, 306 (1969) (plea bargaining is a nec—
essary and expedient means of dealing with criminal cues, without pia bargaining
courts would be overwhelmed and the criminal justice system aevtrely impaired; couni
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for a trial. Thus, pica bargaining has become an accepted resolution to
an overburdened criminal justice system because it reduces the number

of trials.
In capital eases, however, plea bargaining is less effective in reducing

the probability of proceeding to trial. In death penalty cases, the prose—
cutor is dissuaded from plea bargaining since reducing the charge or
promising a lighter sentence would render the case noncapital." With-
out the prosecutor’'s offer of a lesser charge or less severe punishment,
the death-eligible defendant gains little, if anything, by pleading guilty
to capital murder.” If he did, he would proceed directly to the penalty
phase of his trial, waiving any defense. In economic terms, therefore,
the immediate effect of the prosecutor’'s decision to seek the death pen-
alty is that capital cases become jury trials."* Moreover, to meet consti—
tutional safeguards these trials have evolved into separate proceedings

on guilt and penalty."*
A second area disproportionately increasing the costs in capital cases
is pretrial motions."* In a capital case, the number of pretrial motions

depend upon guilty pleas even when a defendant is charged with first or second degree
murder); Nakell, The Cost of lhe Death Pmaltj, 14 Crim. L. Bu11 69, 71 (1978) (85-
90™ of criminal cases, including murder cases, arc resolved by guilty picas and are
therefore resolved without trials).

Judicial Council or California, 1984 Annual Retort 3 (1983) (increase
of over 3030 cases per year disposed of by guilty plea rather than by trial); Vorenberg,
rupra note 109, at 1332 (United Slates Supreme Coun, American Bar Association,
President's Crime Commission, and American Law Institute endorse pica bargaining).

Nakell, rupro note 110, at 71 (if the prosecution offers capital murder defendant
a lesser degree of homicide in exchange for a guilty plea, the defendant it no longer
death-eligible). In a 1982-83 California dealh penalty case, the defendant was found
guilty. However, in the penally phase, the jury deadlocked at 11-1 for death Although
it was acknowledged that a retrial would hurt the already financially strapped county,
the pnaecutor declined a plea offer and pursued a retrial. The county auditor estimated
tl at the retrial would be more expensive than the first trial. Proetor; Death Penalty
WertA the Costf, Redding (Cal.) Record Searchlight, Feb. 4, 1983, at 1, col. 1

"* Even in a case with overwhelming evidence of guilt, going to trial on guilt and
presenting a reasonable doubt defense may benefit the defendant. For example, if lhe
defendant is found guilty, the prosecution may forego presenting some of the vivid evi-
dent* and the aggravating factor evidence during the penalty phase. Thus, the guilt
phase may help separate and distance the sentencer from the prosecution's strongest
case against the defendant. Additionally, permitting the sentencer to observe the defend-
ant for a longer lime, lhat is. during two trials, may induce the sentencer to view the
defendant more favorably. Stt, e.g., Goodpaster, rupra note 83, at 331-32.

Nakell. tupra note 110, at 71 (ten times as many trials for capital eases as there
art for noncapital cases).

Set rupra notes 49-30 and accompanying text.

"e Southern Poverty Law Clinteji, Motions for CarnAL Cases 2 (1981)
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filed is at least double, but more often three or four times the number
of motions filed in a noncapital case.” Defense attorneys assert that
the increased number of pretrial motions in capital cases ranges from
twice as many to as much as five to six times the number of motions as
in noncapital cases.™ District attorneys generally conclude the number
of motions they file is approximately twice the number Hied for non-
capital murder cases but note that this may result from the increased

number of defense motions.

Although many of the motions are those typically filed in a criminal
case and address the specific aspects of the defendant's criminal
charges, even these motions increase costs because in a capital case they
have greater ramifications, arc often more complex, and generally
raise more evidentiary issues.I' Another factor resulting in a lengthier
process is that a capital defense attorney may have a dual goal when
pursuing a motion in a capital case. Her primary concern may be with
structuring a defense that will render the case noncapital.” Conse-
guently, extensive planning and strategy are involved in preparing mo-
tions and collecting data to provide the proof and legal arguments to
suppon the motions." Additionally, the defense attorney also requests
legal relief unique to capital cases.” In a capital case, a main goal is to
prevent the penalty of death." Because the potential punishment is so
extraordinary, the defense attorney should, from the beginning, struc—
ture a df'ense that challenges the constitutionality of the death penalty
generally, as well as its appropriateness for the individual defendant.

lhercafitr M otion's for Capital C ases)

New Yore State Defenders Ass'k, Inc, Capital Losses Thi Price or
the Death Penalty tor New York State 12 (19S2) |hereafier Capitai Losses)
(usual number of pretrial motions in noncapiul cues between five and jots as com-
pared to between ten and iwent)-five for capiul cases); Ut oho M otions tor Capi-
tal Cases, ruprc note 116, at 2.

Questionnaires on file with U.C. Datii Low Rtvirum interview with James
Thomson, Attorney, Sacramento, Cal. (Apr. 5, 1985).

*e |Id.

"* Capttal Losses, rupra note 117, at 13 (ordinary motions ulc or diflerent
meaning in death penalty cases; routine motions are generally longer, more compli—
cated, and more heavily litigated).

Telephone interview with Stuart Rippapo.n, Bureau Chief, Los Angeles Public

Defender (Apr. 4, 1985).
11 Srt, t.g., M otions tor Capital Cases, XVpro note 116, at 5.
» Id. ai 6.
Stt, t.f., id. ai 10-17.
A critical faaor io keep in mind is that a defense victory in a capita.' case often

means a life sentence. Stt id. at 1
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General arguments, for example, challenge the penological justification
of the death penalty, its arbitrary and capricious nature, and its cru-
elty.”" Motions that arc generally included in a death penalty ease in-
clude: Change of venue;”' challenging those aspects of the charge that
render the defendant death-eligible;”" motions for individual voir
d ir e and sequestration of jurors during voir dirt."™ Motions arc also
made to request funds for investigators,” 1expert witnesses,” and pri-

/.]. x 233-36. In answering the question regarding defense motions Hied in capi-
tal cases, defense attorneys generally listed voir dirt motions, jury composition, chal-
lenges to the death qualification process, change of venue, challenges to the constitu-
tionality of the dealh penalty in general and the constitutionality of the suite's statute
specifically, as common capita! case motions. Questionnaires on file with U.C. Davis
Law Kevin, interview with James Thomson, Attorney, Sacramento, Ca]. (Apt. 5,
1983).

Set, eg., C«u Penal Coot § 1033 (West Supp. 1985). See generally Thi N a-
tional Jury Projlct, Jurywork—Systematic T echnique 87 (2d ed. 1983).

M For example, in California, the defendant would file a Penal Code { 995 motion
to challenge the special cirrumsumcc of his charge. If defendant's motion were granted,
the case no longer would be capital. Consequently, thorough preparation of this motion
is critical. See Ca1 Penal Code 8§ 995 (West 1970 L. Supp. 1985).

,n In California, individual sequestered voir dire is judicially required in eapital
cases. Set Hovey v. Superior Coun, 28 CaJ. 3d 1, 80, 616 P.2d 1301, 1354, 168 Cal.
Rptr. 128,181 (1980). Pennsylvania statutorily requires individual voir dirt for capita]

cases unless defendant waives the right. See 42 Pa. Cons. Stat. Ann. R. Crim. P.

1106(e) (Purdon 1954), A Texas statute mandates individual sequestered voir dire at
request of the state or defendant. Tex. Crim. Proc. Code Ann. § 35.17(2) (Vernon
Supp. 1985). According to one experienced capital defense attorney, individual seques—
tered voir iire is the mos important procedure in a death penalty case. There are
numerous justifications for individual voir dire: Collective voir dire educates the jury
panel on prejudicial and incompetent material; each juror hears the question as each
attorney gqucsuons; and collective voir dire may be embarrassing and result in untruth—
ful answen, especially when the questions explore bias and prejudice. Ccodpaster,
rupra note 15, at 327.

,H Stt Kaplan, The Problem of Capilal Punishment, 1963 U. lu_ L Rev. 555, 571
(some states require sequestration of remaining jurors while questioning of prospective
jurors proceeds).

11 For example, the defense attorney will make a motion requesting fundsfor an
investigator. In California, the defense will file a Peril Code § 987.9 motion.The
statute states, in relevant parr

In the trial of a capita) case the indigent defendant, through his counsel,
may request the coun for funds for the specific payment of investigators,
experts, and othen for thr preparation or presentation of the defense .. ..

The rmling on the reasonableness of the request shall be made at an in

earners hcanng In making the ruling, the court shall be guided by the
need »> pro»:dc a complete and full defense for the defendant.

Cal Penal Code { 987.9 (West Supp. 19S5).
Pretnal imestigation it essential. The capital defense attorney must prepare for both
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vate psychologists and psychiatrists.Although expensive, the exhaus-
tive filing of motions is necessary to provide the defendant with the
constitutional rights of super due process, effective assistance of counsel,

proceedinp and cxtensivtly investigate the defendantl life history lo present mitigating
evidence during the aentenring phase. See Goodpaster, rupra note 85, at 3+4. Of
course, the prosecution will conduct iu own investigations to present aggravating cir—
cumstances to rebut the defense’s mitigating rircumitanccs.

11 The types of expen witnesses needed will vary with dilTering facts of the case. In
response to a questionnaire, defense attorneys listed tht following expens as those most
frequently requested in capital cases Psychiatric; jury selection and composition; foren—
sic; criminologists; and experts on the arbitrary and capricious imposition of the death
penalty. Questionnaires on file with U.C. Dovij Law Review, interview with James
Thomson, Attorney, Sacramento, Cal (Apr. 5, 19BS),

A recent article vividly described the impaci ol lack of investigative funds in an Ari—
zona cue. The defendant was sentenced to death for allegedly murdering his two chil-
dren by setting fire to their bedroom The defense retained an arson investigator as an
expert witness. After initial preparations and testing, the expert billed the public de-
fender's office $1300 ($40 an hour). Although the expert needed more lime to investi—
gate, the public defender could no longer afford the cost. The defense attorney’s motion
that the investigator be appointed by the court was denied. The prosecution presented
rwo expert witnesses to suppon the state's theory of the fires. The defense expen had
conducted sufficient tests to testify that the markings in the charred room could have
been caused by meins other than that io the state's theory, and in fan, that some of the
consequences of the fire could not b: explained by the state’s theory. The first trial
resulted in a hung jury. In tht defendant’s second trial, the judge excluded almor. all of
the expen testimony since it was no: prepared in an exan replica of the bedroom.
However, the earlier denial of tht defense funds for tht expert precluded the defense
from further testing. Although the exclusion of the expert testimony was the only sig—
nificant difference between the two trials, the jury found the defendant guilty. Brill, Ar.
Innocent Mari on Death Row, Am. Law., Dec. 1963, at 1, £7-86.

11 Most state death penally statutes allow mitigation based on the defendant's
mental state. Generally, the jury may consider whether the defendant rufTcred a mental
health problem during the commission of the act or generally suffers a serious mental
health problem, even though the mental state does no: satisfy the criteria for an in-
sanity defense. Additionally, the defendant may present evidence of drug addiction or
alcoholism SouTHER* Povej rv Law C I\ter, Trial Or the Pekalty Phase 16-
17 (1961) |hcreafier Tjuai. or the Peaaliy Phase) For example, California’'s death
penalty statute lists, as mitigating factors to be considered by the sentencer, the follow-
ing (actors regarding the. defendant’'s mental suit:

. . (d) whether or r=0 the ofiense was committed while the defendant
wu under the irfiucncc of extreme mental or emotional disturbance
Q\) whether or Dot at tht lime of tht ofiense the capacity of tiie
defendant to appreciate the criminality of his conduci or to conform his
conduct to the requirements of law wu impaired as a result of menial
disease or defect, or the affects (sic) of intoxication . . . .
Cal Pekal Code { 190.3 (West Supp. 1965).

B -9 - - P . \/*, o
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and a fair trial.™

A third pretrial cost is investigators’ fees.I* The sixth amendment
provides the defendant with the right to effective assistance of coun-
sel.™ To be effective, the defense attorney must thoroughly investigate
both the facts of the case and the background and character of the capi-
tal defendant.”” Much of this investigation is conducted during the fil-
ing of the pretrial motions to allow thorough preparation of the defend-
ant's capital trial and to support the motions factually. The cost of
capital case investigations is particularly high for two reasons: A capital
trial is qualitatively different from noncapital trials; and an effective
attorney must prepare to introduce mitigating circumstances during the
penalty phase of the trial and therefore must extensively investigate the
defendant’s background.™ This investigation may include an explora—
tion of the past twenty, thirty, or forty years." One capital case in*

M Sevilla, Betu.eem Scylla and Charybdu: The Ethical Perils of the Criminal De-
fense Lauyer, 2 Nat’1J. Crim. Der. 237, 271 (1976) (defense counsel has ethical and
professional responsibility to Hie oonfrivolous pretrial motions that advance dicat's in—
terests). Establishing a record for Ihe capital defendant is critical. Pretrial motions es—
tablish and protect the defendant's record for appeal See, e.g., Sevilla, Motienu, in
iNcrrrenvr Assistance OF Counsel Seminar Syllabus 1 (J. Thomson comp.
1985); see also People v. Pope. 23 Cal. 3d 412, 426, 590 P.2d 859, 867, 152 Cal. Rptr.
732, 740 (1979) (in an ineffective assistance challenge, the conviction will be alTirmed
when the record sheds no light on why counsel acted or failed to act in the manner
challenged, unless no satisfactory explanation exists for the attorney's an or ocnirsion).

See rupra note 131.

= See rufrrc notes 80-SI and accompanying text.

See, e.g., Keenan v. Superior Court, 31 CaJ. 3d 424, 431, 640 P.2d 108, 112-13,
180 Cal. Rpc. 489, 493-94 (1982) (citing 1 ABA Standards tor Crim.Jumcx,
The Defense Function 4-42 (2d ed. 1980), (or proposition that capital defense coun—
sel's responsibility includes thorough preparation of fanual and legal rircumstanca of
case pnor to trial).

M See Gt dpaster, rupra note 85, al 323-24 (trial counsel’sduty includes mvotipt-
ing client's life history and emotional and psychological malceup, i.e., inquiring into
client's childhood, upbringing, education, relationships, friendships, formative and trau-
matic experiences, personal psychology, and present feelings); see also T rjaL Of the
Penalty Phare, rupra note 133, at 15-16 (clergy, teachers, and social workers pro-
vide helpful testimony, the value of which is enhanced by their neutrality since they are
not related to ehher the victim or the defendant); Orncz or THE Public Defender,
State O Maryland, Operational Overview—Impact Death Penalty
Cases— 1962 Fiscal Year 3 (1982) (minimum capital defense rcquiremenu include
extensive use of investigators and paralegals to locate and interview witnesses; a recent
case listed 106 state's witnesses) (hereafter Operational Overview).

Telephone interviews with capita] defense attomeyi: Jim Merwin, O”rngc
County (Mar. 4. 1985); Joe Najpaver, Alameda County (Mar. 6, 19B5); Lawrence
Biggam, Biggan, Christensen h Minsloff, Santa Crux County (Mar. 10. 1985). Jama
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volved interviewing 240 persons, one-half of whom became witnesses at
the trial.T h e investigation often includes extensive travel throughout
the country and requires a skilled investigator who can locate persons
from the defendant's past and persuade them to participate in a death
penalty trial."' An investigation for capital trials is generally three to
five times longer than that for noncapital trials,10 and may take as long

as two years."*
A fourth step in the pretrial process that increases the cost of the

capital case is the use of psychiatrists. Psychiatric evaluations arc used
to prove diminished actuality, diminished capacity, an insanity defense,
or more commonly, arc presented at the penalty phase as mitigating
evidence.™ Additionally, the prosecution generally obtains the services
of another psychiatrist to provide a contrary view of tne defendant’'s
psychiatric condition."* Moreover, the court may occasionally find it
necessary to <"mfply a third opinion, one not provided by cither the de-—
fense or the prosecution."4Tiie Supreme Cuurt recently held that due

Thomson, Sacramento County (Apr. 5, 1985); Stuart Rappapon, Bureau Chief, Loi
Angeles County Public Defender (Apr. 4, 1985).

People v. Trillo, Cal. Super. Ct. 6H25. Telephone interview with Roy Simmons,
Sacramento County Public Defender's Office (Mar. 7, 1985).

Telephone interviews with private investigators: Margaret Erickson, Santa Crua,
Cal. (Mar. 7, 1985); Rodney Hannon, Hannon Investigations, Sacramento, Cal. (Apr.
5, 1985); Casey Cohen, Criminal Justice Consultant, Beverly Hills, Cal. (Apr. 5,
1985).

Questionnaire on Hie with U.C. Dovu Law Review. Telephone interviews with
private investigators: Margaret Erickson, Santa Crua, Cal. (Mar. 7, 1985); Rodney
Hannon, Hannon Investigations, S' ramcnto, Cal. (Apr. 5, 1985); Casey Cohen,
Criminal Justice Consultant, Beverly < 'Ms, Cal. (Apr. 5, 1985).

Ttlephont interview with Lawrence Biggam, Attorney, Biggam, Christensen i
MinslofT, Santa Crui, Cal. (Mar. 10, 1965).

During the penalty phase, the defense can present any aspect of a defendant’'s
character or record as a mitigating factor in arguing for the defendant's life. Lockett v.
Ohio, <36 U.S. 586, 604 (1978); ut also Robinson v. State, 548 S.W.2d 63, 65 (Tea.
1977); Trim or the Penmtv Phase, ruprc note 133, at 25 (courts readily approve
use of traditional expert witnesses such as psycho'ogists and psychiatrists). For exam-
ple, in California, evidence of a defendant's mental disease, mental defect, or mental
disorder is admissible to prove whether or not the defendant actually formed the re-
quired specific intent, premeditation, deliberation, or malice aforethought, when the
crime was committed. See Caj_ Penm Code § 28 (West Supp. 1985). A court may
consider evidence of diminished capacity or a mental disorder at the time of sentencing.
Set Cm Pemm Code { 25 (West Supp. 1985).

District attorneys assert that psychiatric evaluations are more commonly used in
capital trials than in noncapital murder trials. Questionnaires on file with U.C. Dovii

Law Rn'iew.
M* In critical criminal trials, there are occasions when the court will seek psychiatric
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process requires that a state provide an indigent defendant access to a
psychiatrist’s assistance if the defendant’'s sanity at the time of the of-
fense is likely to be a significant factor at trial.14 The typical cost of the
psychiatrist is approximately 5700 a day, exclusive of expenses. ¥l The
per hour rate is in the range of 5110 an hour for examinations and
5125 an hour for in-court testimony. When the defense, the prosecu—
tion, and the court all require evaluations, the cost to the state is clearly

substantial.

Additional expert and auxiliary services necessary before trial in-
clude medical examiners, polygraph experts, and experts who provide
data regarding race bias and death penalty bias for jury selection. In
rendering effective assistance to the capital defendant, the defense attor-
ney has an ethical obligation to present the best defense and the best
possible case for life.0 This obligation translates into case preparation
that extensively uses experts.”*' A typical cost breakdown for use of
experts includes the following: a medical examiner costs approximately
5700 to 51000 per day;T3 a polygraph expert costs approximately
5200-300 per day for counroom testimony and 5150-250 for the poly-

evaJuauon and testimony not prepared by either defense or prosecution. Telephone in*
terries* with Manin Blinder, M.D., San Francisco, Cal. (Jan. 11, 1985).

Ake v. Oklahoma. 105 S. Ct. 1087, 1092 (1985).

M C apital Lotsscs, ruprc note 117, at IS (figure quoted by Psychological Evalua-
tions, Inc., an Atlanta based firm that provides psychiatric evaluations in capital cases
throughout lhe country). The fee in California can run as much as $1500 per day.
Telephone interview with Manir. Blinder. M X ., San Francisco, Cal. (Jan. 11, 1985),

*»* Capital LOsses, supra note 117, at 15 (figure quoted by Chicago psychiatrist
who has testified in several capital cases; fee quoted is exclusive of expenses).

Set supra notes 80-82 and accompanying text; see also Operational Over*
view, rupra note 138, at 4 (although no constitutional or statutory right to expert
witnesses exists for the indigent capital defendant, denial of expert witnesses establishes
an “abhorrent double standard” when a defendant's life is at stake). Asked whether
they attempted to obtain the "best" experts for capital trials, defense attorneys an-
swered -Timrtaiively. However, they also stated that ihq' attempt to obtain the best
experts ler noncapital murder trials. Questionnaires on file with U.C. Davis Law Re-
view, interview with James Thomson, Attorney, Sacramento, Cal. (Apr. 5, 1985).

The u« of experts, although varying with each case, is generally acknowledged to
increase in death penally case preparation. The costs of using experts also extend into
the trial stage. See, e.g.. T rial Or the Penalty Phase, SUPra note 133, at 25*26
(generally, use ot expen witnesses readily approved, although use of cxpen testimony
regarding unique aspects of capital trial not as commonly approved; nonetheless, ex—
perts' knowledge ii used in defense preparation); questionnaires on file with U.C. Da-
vis Law Review.

Capital Losses, supra note 117, at 15 (figure quoted by medical examiner in
Atlanta, Georgia, as the going rate for medical examiner servicei).
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graph examination;1' *n expen witness concerning eyewitness identifi—
cation costs approximately $500 per day for courtroom testimony and
J 100 per hour for consultation;"™ and a witness who testifies concern-
ing WitherSpOOHissues could run $500 per day."

Increased pretrial costs must be viewed in terms of its impact on the
public defender or coun appointed defense attorney, the prosecutor, the
judge, and attendant coun costs. Capital defendants arc almost always
poor,”™ and the state provides indigent defendants with an attorney.
Additionally, although capilal case prosecution costs are not generally
apparent because expenditures may appear as pan of the office's over—
all budget, documented prosecution costs are often greater than defense
costs."1 AJso, the state puts more resources and time into prosecuting
capital cases, increasing the complexity of the case that the defense at-

11 1d. (figure quoted by Georgia firm that has participated in approximately 25
capiul triali). The research and procedure, which generally lakes at lean three hours,
costs approximately J250 at a minimum. Telephone interview with LeClair and Asso-
ciates, Sacramento, Cal. (Jan. 11, 1985). If the examination involves a single issue, the
cost is approximately 1200, however, if it is for a complicated homicide case with sub-
nantial discover)- rrrnrds, the cost often increases to 5400 or more. Inour. testimony
cosu J250 for one-half day. Telephone interview with John Smith, Polygraph Exam-
iner, Sacramento, Cal. (Apr. 5, 1985).

CArrrxi Losses, rupra note 117, at 15 (fee quoted by eyewitness identification
expert).

11 Stt rupra notes 97-100 and accompanying text.

The approximate cost for testimony regarding dealh qualification of a jury is
J500 per day plus expenses. A typical case might be a two-witness day for defense
Telephone interview with Samuel Gross, Acting Professor of Law, Stanford University,
PaJo Alto, Cal. (Jan. 14, 1965).

The attorney costs involved in capital litigation invariably will be paid by the
state. Almost all capita) defendants are indigent and are assigned a defense attorney.
Stt Greenberg A Himmelstein, Varitties ojAttach or, tht Death, Penalty, 15 Crime L
Deunq. 112, 114 (1969) (aimosi 100% of the persons executed from 1930 until 1967
were poor); ue also LA. Daily J., Aug. 27, 19S2, at 5, col. 3 (almost without excep—
tion people on death row are poor); San Francisco Chron., Oct. 13, 1982, at 39, col. 1
(quoting Clinton Duffy, former San Quentin rison Warden who opposed the death
penally: “Only the poor and underprivileged are put to dealh. In the 60 years | have
been around prisons, 1 have never known of one man who had wealth or position who
has ever been executed ").

11 stt, t.g., Kirsch, Rural Justice at the Crossroads, 4 Cat Law. Apr. 1954, at
22, 24 (during five-year period from 1975 to 1960, prosecution costs in California in—
creased 1138.4 million; public defender increases weie J45.4 million); New York Sute
Defenders Association, The Dejtndeji, Mar.-Apr. 1963, at 25, 25-26 (89% of the cost
of a recent trial against an inmate defendant is atuibuublc to the prosecution); L.A.
Daily J., Feb. 3, 1983, at 2, col. 5 (58% of the money spent for the Juan Corona trial
attributed to prosecution — 40% to defense). The prosecution alto has arras to law
enforcement services. Stt, Sacramento Union, Mar. 20, 1985, at \2, co! 1
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tomey must address.1T Moreover, the cost of the judge’s time and
courtroom costs arc significant. The cost of running a courtroom for a
day is approximately S2186.*0 The total courtroom time varies depend-
ing on the number of motions and the vigor with which they are pur-
sued. The defense attorney carries the burden of presenting an impec—
cable defense. Consequently, she contests every viable issue and
vigorously argues law and m o] t i o] n

B. Trial Costs

1 Voir Dire

The goal of voir dire is a fair and impartial jury, not one that will
impose the death penalty arbitrarily or capriciously. The defense at—
tempts to identify biases about the death penalty and prejudice against
the defendant. If racism, a guilt prone bias, or a death penalty prone
bias influences the jury’s decision on the defendant's guilt or whether to
impose the death penalty, the result is the unconsti’utional imposition
of death. To avoid this unconstitutional result, many states require sc-
questration of the jury panel while individual jurors are questioned, or
permit sequestration upon motion by the defense.Iln noncapital cases,
jurors can be questioned collectively on certain issues, saving a consid-
crable amount of time during VOIr dire."" in capital cases, however, the
magnitude of the penalty warrants sequestered voir dire. Sequestered
\VOIr dire increases the likelihood that prospective jurors will provide
their own answers, rather than give those answers that they have
Icame*. from other jurors are favored.This individualized question-

Telephone interview with Stuart Rappapon, Bureau Chief, Los Angelo Public
Defender (Apr. 4, 1985); interview with Gary Goodpaster, Professor of Law, U.C.
Davis (Apr. 6, 1985).

"* Judicial Council Or California, 1984 Annual Ru ort, at 53 (1964) This
amount, however, does not include the cost of extra security or daily transcripts, both of
which are often used in capiul trials. Interview with Gary Goodpaster, Professor of
Law, U.C Davis (Mar. 22, 1985).

* S*fgmrrollj M otions for Capital Cases, mpra note 116.

11 ser rupra notes 129-30 and accompanying text.

Kaplan, rupra note 130, at 571. For example, the trial judge generally asks a
seriei cf questions of prospective jurors to determine their qualifications to serve as
jurors it a criminal case. These include: Whether bias or prejudice would prevent a
fair derision; whether they have heard of or have any prior knowledge of the case; and
whether thry or any member of their family or a dose friend has been a witness or
victim ia a criminal case. See, tg., Cal R. Or Ct. Arr. { 85.

*e Akhough favored answers may occur and prejudice may go undetected during
collective tcir dirt in noncapiul trials, the cost and time of sequestering overrides these

Tk gk
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ing gcncrall)' takes longer for the attorney to gain sufficient knowledge
about each juror.14

The use of peremptory challenges in a capital ease also adds to the
cost. During jury selection, attorneys dismiss prospective jurors by two
methods A peremptory challenge allows dismissal without cause.T*
The number of peremptory challenges available in a capital case is
greater than lhat in a noncapital ease.? Since it is permissible to per-
emptorily excuse a greater number of prospective jurors in a capital
ease, the result is a lengthier voir dire process. Moreover, the proce-
dure is extended further because the lengthy questioning often permits
an attorney to exercise her unlimited number of dismissals for cause.
For example, jurors arc questioned on their beliefs about the death
penalty. Ml If ajuror expresses opposition to the death penalty, the de-
fense attorney will try to “rehabilitate’” her to prevent the prosecution
from having the prospective juror dismissed for cause. If the defense is
able to get the juror to express only general misgivings about the death
penalty, and to state that the misgivings will not interfere with her
impartiality and tht discharge of her duties, the prosecution cannot
constitutionally dismiss the juror for cause.l4* The prosecution may,

concerns whr.n the punishment is less than death. Stt, e.g., Kaplan, rupra note 130, ai
571.

** Attorneys recognize the need to be fully informed about jurors’ attitudes in death
penalty cases because jurors usually have strong feelings about both the specific case
and the death penalty generally. In People v. Williams, 29 Cal. 3d 392, 40S, 626 P.2d
869, 877, 174 Cal. Rptr. 317, 325 (1981), the California Supreme Court concluded
that attorneys should be allowed to inquire into matters when strong feelings about a
case arc held b> the local community or public at large for the purpose of conducting
peremptory challenges.

= Stt infra 00'.CcS 167, 169 and accompanying text.

For example, in California, each attorney is permitted 10 peremptory challenges
in a noncapital case and 26 peremptory challenges in a capiul case. Stt Cal. Penal
Coot { 1070 (Wes; Supp. 1985).

Kaplan, rupra note 130, at 571 (jurors dosely questioned on their attitudes to-
ward the death penalty). For example, the California Supreme Court has held that voir
dirt dealing with the death penalty should be performed individually and in sequestra—
tion. Stt Hovey v. Superior Court, 28 Cal. 3d 1, 80, 616 P.2d 1301, 1353, 168 Cal.
Rptr. 128, 181 (1980).

** Stt Witherspooti v. lllinois, 391 L\S. 510, 522 n.2! (1968) (prospective jurors
opposed to the dealh penalty may not be excused for cause on that basis unless they
make it unmistakably dear that they would automatically vote against the death pen-—
alty regardless of the evidence at trial, and that their attitudes would prevent an impar—
tial decision on the defendant's guilt), cf. Wainwright v. Witt, 105 S. Ct. 8+4, 852
(1985) (prosecutor may challenge for cause prospective juror who states that her douba
about the death penalty may impair the performance of her duties as a juror).
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however, excuse this person by using a peremptory challenge.” The
defense may also question a jury panel on prejudice, especially if lhe
race of defendant and the vinim differ.”" Allhough some answers may
permit the defense to have the jurors dismissed for cause, the peremp-
tory challenges must be available to rid the jury box of racism. Thus,
even with a greater number of peremptory challenges available to the
defense attorney, she must use care in exercising those challenges.
This extensive process seeks to ensure the defendant's sixth amend-
ment right to an impartial jury. Because the penalty is death, super due
process requires or permits individual questioning, longer questioning,
and more challenges.” 1Jury selection is estimated to take, on the aver-
age, 5.3 times longer than jury selection for a noncapital case”’ and
courtroom time alone may increase the cost to the system by as much as

JS7.440.™

"* See supra noie 167.

See, National Jury Project, rupra note 131, §{ 10-50 to -56; Note, Restrict-
ing Inquin Into Racial Altitudes During th Voir Due — Rosales-Lopet v. United
Stales, 4}l U.S. 1S2 (19S1), 19 Am. Crim L. Rev. 719 (1983); Note, Probing Ra-
cial Prejudice or, Voir Dire: The Supreme Court Provides Illusory Justice for Minority
Defendants — Rosales-Lopei r. United States, 101 S. Cl 1629 (1981), 72 J. Crim.
L. it Criminolocy I"M (1961).

See, eg., Goodpaster, rupra note 85, at 328 n.132 (majority or jurisdictions >pve
the attorneys leeway in asking questions sines information gleaned may lead to intelli-
gent Uk of peremptory challenges).

L. Saunders, B. Moonc it B. GaaJ, An Empirical Study Attempting to Compare
the Trial Costs of Capital Cases with the Trial Costs of NonCapiul Cases (Spring
1983) (jiudy of 20 California cases involving first degree murder convictions — 10
capiul, and 10 noncapiul — reveals that jury selection in capital cases lasted an aver—
age of 16 days as compared to 3 days for noncapital) (unpublished manuscript) (copy
on file with U.C. Davis Law Rn.new). Both district attorneys and defense attorneys
assert that capiul case vchr dire lasts substantially longer than noncapiul case voir
dire. The estimated increase ranged from two days to two months — the average being
approximately two weeks. Questionnaires on Hie with U.C. Davis Law Review, inter—
view with James Thomson, Attorney, Sacramento. Cal. (Apr. 5, 1965). Another reason
lhat capiul case jury Kleaion takes longer than noncapiul cases ii that more prospec—
tive juroo try to disqualify themselves, claiming that a lengthy death penalty trial will
cauK hardship, lhal is, Ihat prior personal obligations do not permit the lime commi e
ment a capita! trial requires. Additionally, the process is lengthier bccauK the attorney
is essentially picking a jury for two trials — the guilt and penalty phase. Moreover,
prospective jurors' strong attitudes about the death penalty generally increase the voir
dire time a* the attorney attempts to filter through the juron’ answers to determine
whether they will fasrly and impartially apply the law. Telephone interview with Stu-
art Rappapors, Bureau Chief, Los .Angeles Count) Public Defender (Apr. 4, 1985).

"* Telephone interviews with defenK attorneys and questionnaire responses indi—
cated that death penalty voir dire can lake as long as two months. Questionnaires on
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2. The Trial

Due process for capital eases requires a lengthy and costly trial pro*
cess. It has been estimated lhat it takes approximately 3.5 times longer
lo try capilal cases than to try noncapital murder eases.M Attorneys
contend that the average difference between a noncapital trial and capi-
tal trial is thirty days.”"' If this increase is multiplied by the cost per
day of operating a courtroom, the additional cost for courtroom time
alone is 565,580.” ' The additional attorney hours spent on capital tri—
als must also be included.” 1A Maryland study estimated the cost of the
defense attorney through trial disposition to range from 550,000 to
575,000 per capital ease.” ' Moreover, because of the magnitude of cap—
ital trials, the state and the defendant may be assigned two attorneys.10
Additionally, the expense is increased due to the large number of wit-

file with U.C. Dais Lau- Review; telephone interviews conducted with Joe Najpaver,
Alameda County (Mar. 6, 1985); Roy Simmons, Sacramento County (Mar. 7, 1985);
James Thomson, Sacramento County (Apr. 5, 1985). Given the oosi of a counroom per
day as *218C, stt rupra note 160, the total cost for voir dire would be approximately
587,440.

,n L. Saunders, B. Moore L B. Gaal, An Empirical Study Attempting to Compart
the Trial Costs of Capiul Cases with the Trial Costs of NonCapital Cases (Spring
1983) (capiul trials averaged 42 days and noncapiul trials ave-aged 12 days in study
of 20 California cases involving first depot murder convictions (10 capiuJ and 10 non-
capital)) (unpublished manuscript) (copy on Hie with U.C. Davis Law Review).

"* See id.; questionnaires on Hie with U.C. Dciis Law Reiieu. However, the in-
creased number of trial days can be substantially more. Interview with James
Thomson. Attome), Sacramento, Cal. (Apr. 5, 1985).

" The cost of operating a coun room is approximately 52186 per day. See rupee
note 160 and accompanying text. The cost for 30 days is J65.5SO.

See rupra notes 120-21, 173, A 175 and accompanying text. A major cost to some
small public defender offices comes from having to assign to outside counsel the
caseload that would be handled by sufl, but which is displaced when the sufT attorney
is assigned a capiul case. Questionnaires on file with U.C. D ais Lew Review, tele-
phone interview with Larry Biggam, Attorney, Biggam, Christensen A MinslofT, Santa
Cruz, Cal (Mar. 10. 19E5).

"e See Operational Overview, SUpra note 136, at 2.

See, e.g., Keenan v, Superior Court, 31 Cal. 3d 424, 434, 640 P.2d 108, 114, 180
Cal. Rptr. 469, 495 (1982). The Henson court held lhat given the constitutionally
mandated distinction between death and other penalties, the trial court abused iu dis-
cretion when it denied defendant*! motion for appointment of a second attorney. See
Cal. Penal Code { 967(d) (Vest Supp. 1905) (authorizes funds for appointment of a
aecond attorney if the trial court finds lhat the second attorney is needed to provide a
complete and full defense for the defendant); ue also L.A. Times, July 27, 1983, Pi.
11, at 5, col. 3 (complexity of capiul case may entitle defendant to the appointment of
two attorneys; prosecution also often assigns two attorneys to capiul case).
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nesses necessary in a capital trial."

The capital trial process itself is more expensive because it includes
two trials — the guilt phase and the penalty phase."1The capital trial
lawyer must structure the bifurcated proceeding around the possible
sentence. This requires that competent counsel thoroughly investigate
and evaluate both the guilt and penalty phase evidence prior to trial to
present a case in the guilt phase that will support the penalty phase
strategy."1This requirement increases the capital trial cost because the
penalty phase investigation demands thorough research of the defend-

ant's life.

The penalty phase of a capital trial is categorically different, in char—
acter, procedure, and magnitude from any counterpart in a noncapital
trial, and it accounts for the greatest increase in cost before the appel-
late stage."* In noncapital cases, the judge generally imposes the sen-
tence, the procedure is brief, and the attorney’s role is minimal."" By
contrast, the capital defendant irocivcs a second trial solely to determine
whether he should be sentenced to death. Constitutionally, the court
must permit the defense attorney to present any mitigating evidence."

Stt rupra notes 140-41 and accompanying text.

"* Moreover, in addition to investigating and defending the charge or charges in the
derendant'i instant case, the defense attorney may also have to investigate and defend
against uncharged offenses that the prosecution offers as evidence of aggravation during
the penalty phase. Stt, t.g., Cw_ Pi® al Code 8§ 190.3 (West Supp. 1985) (rate may
present evidence of '‘criminal activity"” by the defendani that involved use or attempted
use of force or violence or threat to use force or violence and the "criminal activity"
docs not require a conviction).

Stt, t.g., Goodpaster, rupra note 85, at 3M (defense counsel should integrate
"guilt phase defense and penalty phase case for life," to prevent inconsistency between
penalty phase argument and guilt phase defense).

A recent California case exemplifies the costs that can be incurred solely from the
retrial of the penalty phase. The defendani was convicted in the guilt phase, but the
jury could not decide whether the defendant should be sentenced to death or to life in
prison without parole. The judge declared a mistrial for the penalty phase. The defense
attorney suggested that the defendant might consider accepting the life without parole
sentence and forego an appeal, but the district attorney stated he would not agree to a
plea bargain. The county auditor commented that the retrial of the penalty phase
would be more capeniive than the first trial, which cost J10.000 just for defense inves—
tigation and defense expert witnesses. Moreover, the court costs aJone would "sky-
rocket,” xince the judge granted a motion to move tht penalty phase retrial to another
county. Set Proctor: Death Pmaltj HortA tht Costl, Redding (Cal.) Record Search—
light, Feh 4, 1983, at 1, col. 1.

*" Stt, e.g., Goodpaster, supra note 85, at 328 (probation reports and mandatory
sentencing schemes minimize role of defense attorney in noncapital case).

** |ocirtt v. Ohio, <38 L'.S. 586 (1978); stt rupra notes 62-65 and accompanying

text.
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Due process must be satisHed in both the guilt phase and the penalty
phase.” Consequently, as stated above," competent counsel will inves—
tigate the defendant’s entire background. A thorough investigation of a
defendant’s life will include locating, interviewing, and often presenting
as witnesses, the defendant's family, friends, neighbors, teachers, co-
workers, and social workers." Additionally, depending on the law of
the jurisdiction, the defense may be permitted to call witnesses to testify
about the cruelty of the death penalty,™ to testify |hat the death pen-
alty docs not deter,I' and to testify that the death penalty is discrimina-
torily imposed."1

The preparation of a penalty phase trial and the presentation of guilt
phase witnesses require substantial lime and significant resources.I' In
California, the state appropriates funds each year to reimburse the
county for money advanced for the defense preparation of capital tri—
als." The funds arc used to pay investigators, experts, and others
needed to prepare and present the defense." Since 1978, the amount
appropriated each year has been 51 million." However, due to yearly
overexpenditures, the amount appropriated for fiscal year 1984-85 was
54 million." Since approximately 325 capital cases are pending in
California trial courts, this total figure suggests the average per case
payout to be approximately 512,000.™ However, in major capital cases

tnis payout may be substantially more."

See Gardner v. Florida, 430 U.S. 349, 358 (1976).
See rupra notes J35-41 and accompanying lexi.

'* See supra note 138 and accompanying text.
See, e.g.. Trial or thc Penalty Phase,rupra note 133, at 17-16 (lestim.ny of

clergy on ethical and iheological aspens of the death penalty), Eedau, rupra note 34, at
19 (testimony of Hugo Bedau at pretrial hearing on cruelty of death penalty).
See, e.g.,, Trial or thl Penalty Phase, rupra note 133, at 20.
Id. at 25; see also Wolfgang L Riedel, Racial Discnminotiem, Rape and lhe
Dealh Penalty,, in The Death Penalty in America, rupra note 1, a: 94.
Moreover, the state puts a great deal of lime and resources into prosecuting capi—
tal case: and also calls many more witnesses than arc generally called in a noncapital
case. Telephone interview with Stuart Rappaport, Bureau Chief, Los Angeles Public
Defender (Apr. 4, 1985).
"* See rupra note 131.
Id.
*e Telephone interview with Linda Lenker, Legal Administrator, Cal. Appellate
Project (Feb. 26. 1985).

Id.
If thc 325 cases divide the 34,000,000 provided under C al Penal Conr { 987.9

(West Supp. 1985), each case would receive 312,307.69 from the itatc to prepare and

present the defense.
Comments on earlier draft from Michael Millman, Executive Director, Cal. Ap-
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Thc $4 million appropriation docs not include defense attorney time
or prosecuiion expenses — all expected to be paid by the county.X®Thc
potential expenditure for a death penalty trial caused one California
county to reject the death penally as a possible punishment for the de-
fendant.KI The county’s board of supervisors voted that thc county
could not afford to prosecute a death penalty ease.l0l That county’s con—
cern about death penalty expenses has been echoed by others through-
out the country. When New Jersey adopted a death penalty statute in
1982, it was estimated that prosecuting death penalty cases would cost
the state $16 million a year.1® According to thc defense coordinator of
thc capital punishment eases, in August, 1983, New Jersey’s public de-
fender’s office was budgeting S102,000 for each of its fifty-two pending
capital cases.® Thc Maryland Public Defender asserts Ihat ninety per—
cent of its office’s overcxpcnditures are due to death penalty cases.10l As
evidence of the magnitude of a death penalty case and its concomitant
costs, a Maryland law firm that accepted a death ease on a pro hono
b’sis worked for eleven months (1817 hours of services rendered) on
the ease. Had the state been charged, the bill would have been
$156,462.101 The Ohio Public Defender estimated |hat Ohio's 1981
death penalty statute would cost thc defender’'s ofTicc approximately
$1.5 million annually.10 An Oregon attorney estimated that defense
cost for a death penalty ease in Oregon would be approximately

peltate Project (Mar. 26, 1965) (copy on file with U.C. Doiis Low R n’itv)-, interview
with Jama Thornton, Attorney, Sacramento. Cal. (Apr. 5, 1965).

5/r Corenevsky v. Superior Court, 36 Cal. 3d 307, 314, 682 P.2d 360, 363, 204
Cal. Rptr. 165, 166 (1964) (appointment of second defense counsel not encompassed
within Penal Code § 967.9 funds); Keenan v. Superior Coun, 3! Cal. 3d 424, 430, 640

P.2d 106, 111, 180 cal. Rptr. 489, 492 (1982).
11 Set Corenevsky v. Superior Coun, 36 Cal. 3d 307, 314, 682 P.2d 360, 363, 204

Cal. Rptr. 165, 166 (1964) (because Imperial County Board of Supervisors refused to
pa) for a second defense counsel, superior coun judge ordered that the prosecutor may
no: seek the death penalty).

See San Diego Tribune, Dec. 3, 1962, at B*12, col. 3 (One member of the board
of supervisors stated "(wfe'rc already borrowing (6 million to pay our people’s valaries.
Should we lay ofT employees lo pay for a criminal's defense?").

See Amicus Curiae Bnef of Boston Bar Aisodaiion at 67 n.2l. Commonwealth
v. Colon-Cruz, 393 Mass 150, 470 N.E.2d 116 (1984) (copy on file with U.C. bows
Low Rnitw).

wo |d,

m Stt Operational Overview, rupra note 138, at 1

*e Stt Amicus Curiae Brief of Boston Bar Association at 68 r,,21, Commonwealth v.
Colon-Crur, 393 Mats. 150, 470 K.E.2d 116 (1964) (copy on file with U.C. poits
Lew Rniru)

- ld.
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J700,000.K

A constitutional death penalty process requires an enormous expense
because procedures must scrupulously be followed, nnd the punishment
demands an exactness when the sentencer decides upon whom it will be
imposed. The procedures, safeguards, and goal of exactness follow the

defendant through the appeals process.

C. Appeals Process

At the end of thc trial process, a defendant condemned to death re-
ceives an automatic appeal to thc state supreme court*® In Gregg V.
Georgia,"* thc Court concluded that the statutorily required state su-
preme court review of ever)ldeath sentence “serves as a check against
the random or arbitrary imposition of the death penalty.”*" The nu-
merous errors in deatli penalty trials*T*warrant thc constitutional safe-
guard of slate supreme court review, because the review helps ensure
that the penalty imposed stays within thc parameters of super due pro-
cess and within the eighth amendment’s mandate of prohibiting punish-
ments that by their arbitrary and capricious imposition are cruel and
unusual. Thc result of the review in a significant percentage of cases is
a reduction of the sentence to life, a remand for resentencing, or a

reversal.*"*

** 1d.
*" Sec Jurek v. Texas, <28 U.S. 262, 276 (1976); Proffitt v. Florida, <28 U.S. 2<2,

258 (1976), Grogs v- <28 U.S. 153, 2QM (1976),

»e <28 U.S. 153 (1976).
Id. at 206; stt, e.g., Note, Constitutional Procedure, ruprc note 52, at 733 (de-

fendant's automatic appeal to rate supreme ooun C0itC0S error and prejudice tn capiul
sentencing); see also Adelstcin, Informational Paradox end the Priring of Cnme: Cap-
itol Sentencing Standards in Economic Perspective, 70 J. Crim. L. L Crjminolocy
281, 296 (1979) (appellate court's role is dear in evolutionary process of capiul
sentencing).

See, e.g., Kaplan, supra note 130, at 573-74 (reversal in capital cases fir greater
than in noncapiul cases generally due to number of issues in capiul cases, greater
complexity, courts' increased willingness to disturb verdict rather than affirm on
ground justice was done, acrupulout attention to procedure, and court’s ambivalence
towards dealh penally).

See Bedau, American Attitudes Ttr.'ari the Death Penalty, in Tut Dlatw Pen-
alty, ruprc note 1, at 68 (over 2000 death sentences vacated since 1967 on conrJtu-
lional grounds alone); Greenberg, rupra note 78, at 918 (capiul case reversal rate is
approximately 601*; noncapital federal criminal judgment reversal rite of appealed
cases is 6.5«; California reversal rate for all felony convictions is -85»)i Sacramento
Bee, Mar. 20, 1985, P| A, at 16 (in California, thc natc supreme court has reversed 27
of the 30 death penal) cases decided since thc 1977 dealh penalty law); Sacramento
Bee, June 6. 1985, Pl A, at 1, col. 1 (California Supreme Court reversed death
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A typical capital appeal takes approximately 800-1000 attorney
houn.,” In California, at thc present compensation rate of J60 per
hour for coun appointed defense attorneys, the direct appeal will cost
approximately J48,000-160,000. This amount does not include the at-
torney's expenses for travel, photocopying, or investigation for habeas
corpus petitions.n' Nor does the cost include the attorney general’s ex-
penses or the coun’s time. Thc direct appeal must also be viewed in
terms or its impact on the state supreme court.1' Thc defense and the
prosecution prepare extensive briefs, and the trial proceeding tran-

scripts are voluminous.””

A final judgment by the 'tate supreme court affirming a penalty of
death far from ends thc defendant's challenge of his conviction or sen-
tence. As one recent study on the cost of capita] litigation concluded, "a
permanent and indispensable feature of capital litigation involves the
review of constitutional, discretional-)’ questions at a minimum of ten
state arid federal levels.Thc trial process and state supreme court

sentences in four cases — three of lhe decisions were unanimous), Death Row on Trial,
N.Y. Times, Nov. 13, 1983, $6 (Magazine), al 80, 112 (In Florida, trial judges have
overridden jury's recommendation for life and sentenced defendani to death in 62 mur-—
der trials. The Florida Supreme Court has ruled on 60 of these cases. In 45 cases,
either the senience was reduced to a life sentence, or the case was reversed and re-—
manded to the trial coun for funher proceedings).

Telephone interview with Michael Millman, Executive Director, Cal. Appellate
Project (Apr. 1, 1985); jtt Sacramento Bee, Apr. 21, 1985, al A ll, col. 3.

3,1 Telephone Interview with Michael Millman, Executive Director, Cal. Appellate
Project (Apr. 1, 1985).

3' See, e.g., L.A. Times, Sept. 25, 1984, Pi. |, at 16. col. 1 (According to Justice
Lucas of ihe California Supreme Coun, "[tlhe death penalty is consuming ut ever
greater share of the high court's attention — to the point where it threatens to take all
the jusuces' time.”); Death Row on Trial, N.Y. Times, Nov. 13, 1963 §6 (Magazine),
at 80, 112 (the Florida Supreme Coun spends at least onc-thind of its lime on death
cases).

See, e.g., L.A. Times, Sept. 25, 1984, Pi. I, at 16, col, 1 (Justice Lucas of the
California Supreme Coun noted lhat a recent death penalty brief, not even among the
most massive, weighed 3 pounds, 13 ounces, and involved 32 volumes of trial tran—
script); ue abo Operational Overview, rupra note 138, at 6 (fiscal year cost in-
crease of trial transcripts due principally to death penalty cases); ue abo L.A. Daily J.,
Nov. 24, 1981, at 4, col. 3 (trial record is generally 4000 pages or more; opening brief
averages 200 pages).

JI' Catttal Losses, rupra note 117, at 7 (emphasis added). The levels or review
may indude, for example A writ of certiorari to the Supreme Court; post-conviction
proceedings such as evidentiary hearings to vacate the judgment or set aside thc sen-
tence, review by the state sup-eme court of adverse rulings in the post-conviction pro-
ceedings; petition for writ of habeas corpus to the United States District Court; appeal
of an adverse determination of the writ to thc federal coun of appeals; petition for a
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review merely constitute the first two steps in thc process. If the state
supreme court affirms the death sentence, thc defendant has several
post-conviction remedies available to further challenge his dealh sen-
tence. Most capilal defendants pursue all avenues available.”” A death
row inmate has every incentive to pursue post-conviction relief.*” First,
the appeals and writ process results in a number of reversals or re-
mands for sentencing.”' According to an American Bar Association re-
port, federal circuit courts have ruled for thc defendant in at least
twenty-eight of thirty-six capital cases since 1976.”” Second, the pend-
ing post-conviction proceedings extend the inmate’s life. In the interim,
new evidence may prove the inmate's innocence, or legal developments
may render his death sentence unconstitutional.””

Generally, the defendant first seeks United States Supreme Court re-
view by writ of certiorari.”” Preparation of thc petition takes many
hours.” * One recent study concluded that when the Supreme Court
grants a hearing, thc entire process, that is, the research, certiorari peti-
tion, briefs, and oral argument preparation can take approximately
forty-six percent of an attorney's work year.”' Another critical posl-
conviction remedy available to the capital defendant is thc writ of
habeas corpus Habeas corpus relief is available at both the state and
federal level.”” Federal habeas corpus relief requires that the defendant

rehearing cn banc from a negative ruling in thc coun of appeals; petition for writ or
ceniorari to thc Supreme Coun to review a negative ruling in the coun or appeals.
See, e.g., Kaplan, rupra note 130, at 573.

m Id. (the time the review take lengthens the time the death row defendani can
live; thc reversal rale is far greater than for noncapital (even murder) cases). The need
for pursuing post conviction relief in these difficult, emotionally charged cases was well
illustrated in the case of James C. McCray. McCray was on Florida's death row for
eight years. Thc Florida Supreme Coun took almost five years to review and affirm his
lenience. His nate-appointed clemency attorney was incompetent. Two weeks before
his scheduled execution, a private defense attorney look the case, copied thc ten volume
record from the Attorney General's office (the defense record disappeared with thc
clemency attorney) md discovered that thc trial judge made an error when instructing
the jury. Six days before the appointed execution time, the Florida Supreme Coun
ordered that McCray be given a new trial L.A. Daily J., Aug. 27, 19S2, at 5, col. 3.

See rupra note 213 and accompanying text.
See Sacramento Bee, Apr. 21, 1985, at A ll, col. 3.
See rupra notes 66-73 .md accompanying totl.
"* See Kaplan, rupra note 130, at 573; C apital Losses, rupra note 117, n 21.
A petition Tor writ of ceniorari to the Supreme Coun may take as many as 50
hours to prepare. Comments on earlier draft from Michael Millman, Executive Direc-
tor, Cal. Appellate Projcci (Feb. 11, 1985) (copy on Hie with U.C. Daiis Law Rnw ).

" *See Capital Losses, rupra note 117, at 22.

See id. al 6 n.26 (theoretical model of capital case proceedings); tee alto
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demonstrate that his imprisonment violates thc United States
Constitution.”" When filing for a writ of habeas corpus, the defendani
may introduce evidence to support his version of the farts because state
coun factual findings arc only presumptively valid.”"' Additionally, fed-
eral courts may reconsider prior rulings of law by state courts.” 0 If thc
defendant's petition for a writ is denied, he may appeal”" or file a new
petition for a writ of habeas corpus. However, a defendant’s failure to
raise a claim in thc previous habeas corpus proceeding may bar him
from litigating the claim in a subsequent proceeding, if the court deter-
mines lhat there has been an "abuse of the writ.””” As thc Court per-
mits thc state to take a life only after scrupulously following constitu-
tional procedure, the financial cost of permitting numerous habeas
claims pales when compared to the alternative social and moral cost of
an erroneous and irrevocable execution.

Appellate and post-conviction costs include numerous pro bono hours
expended by private law firms. Most of these firms enter the litigation
close to thc appointed time of execution, after all state proceedings '.ave
been exhausted. One firm that sought post-conviction relief in four cap-
ilal cases estimated the costs of each case to thc firm as: (1) 588,785 in
out-of-pocket disbursements and 5312,579 in attorney hours in a case
that is still pending; (2) 548,909 in out-of-pocket disbursements and
5138,858 in attorney hours; (3) 520,752 in out-of-pocket disbursements
and 5116,787 in attorney hours; and (4) 520,038 in out-of-pocket dis-
bursements and 5138,101 in attorney hours.” 1

The dollars and cents statistics of a constitutionally imposed dealh

Goldbejg. Tht Supreme Coun Rtachts Out and Touchti Somtont— Fatally 10 H as-
tings Const. L.Q. 7, 13 (1982) (federal habeas corpus as a safeguard of defendant's
constitutional rights is still preserved). For example, in California, violation of certain
fundamental procedural rights may be grounds for issuance of a writ of habeas corpus
regardless of thc state of the evidence or whether the claims were made on direct ap-
peal. SetJ. Smith & M. Snedexer, Thec Cautornia State Prisoners Hand-
toox 328-29 (1982).

"e 28 U.S.C. { 2254(a) (1982).

* 1d. § 2254(d).

«* Neil r. Biggers, 409 U.S. 188, 190-91 (1972).

"e 28 U.S.C. § 2253 (1962).

Id. § 2255, Rule 9(b). It has been suggested Ihat an exception to the bar be made
for caphal defendants, as procedural errors should not preclude a death sentenced
defendaa from pursuing constitutional claims. See Batey, Federal Habeas Corpus Re-
liefand the Death Penalty: "Finality With a Capital F", 36 U. Fira. L. Rev. 252,
271-72 (1984).

Telephone interview with Jay Toplcis, Attorney, Paul, Weiss, Riflcind, Wharton
4: Carrnoc, New York City (Mar. 8, 1965).
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sentence arc overwhelming. However, to minimize the risk of arbitrary
and capricious imposition of death, a costly execution process is

unavoidable.

111. Implications 0r the Death Penaltv on the

Criminal Justice System

Financial considerations must play a role in criminal justice adminis-
tration. Thc criminal justice system, like any system, has a finite source
of funds, These funds will be used to achieve the system’s goals and
will inevitably define the types of goals that can be achieved.14 One
goal of the criminal justice system is crime prevention. Another is pun-
ishment.,n A third goal is to prevent false convictions and dispropor-

tionate punishments.
Part 1l presented an overview or the costs of a constitutional state-

imposed execution system. The costs are astronomical, although neces-
sary. An expedited capital punishment process invites me risk of error
and caprice.” 4 Any attempt to modify the capital process must confront
the constitutional recognition that death is different.15 As one author so
aptly stated, 4|w]e must be careful not to imitate the village lhat look
down thc Darker—Curve Ahead sign on its road because nobody in

See, t.g., Hanrll, The Underfunded Commitment to Justice, 69 A.B.A. J. 528
(1983).

11 Punishment is one oi society's means of controlling crime and protecting itself.
Stt McGee, Copilot Punishment as Seen by a Correctional Administrator, 26 Fed.
Probation, June 1964, at 11, 15 (society uses the criminal law to protecl iuelf, and
criminal law uses punishment to inhibit conduct detrimental to society), Tropman L
Gohlkc, Cost/Benefit Analysis — Toward Comprehensive Planning in the Criminal
Justice System, 19 Crimt & Deunq. 315 (1973).

s* See Coleman v. Balkoom, 451 U.S. 949, 953 (1981) (Coun must beware of novel
procedural shoncuta resulting in constitutional error) (Stevens, J., concurring in memo-
randum decision).

Set Gardner v. Florida, 430 U.S. 3-49, 357-58 (1976) (Five members of the Coun
expressly recognized |hat death is a punishment difTercnt from any other that may be
imposed "It is of vital importance to the defendant and to the community that any
decision to impose the death sentence be, and appear to be, based on reason rather than
caprice or emotion.") (opinion or Stevens, J.); see also Note, The Right oj Confronta-
tion and Reliability in Capilal Sentencing — Proffitt v. Woinu-right, 6S5 F.2d J227
(11th Cir. J9S2), 20 Aw. CriIW. L. Rev. 599, 604 (1983) (some judges conclude that
the Court's modification of constitutional requirements to impose death renders death
penalty a procedural impossibility); Note, The Impact of a Sliding Scale Approach to
Due Process on Capital Punishment Litigation, 30 Syracusc L. Rev. 675, 681
(1979) (Court has indicated due process ten for capita) sentencing procedures is a func—
tion of "evolving standards of procedural fairness in a civilized society," a requirement
not applied in noncapital cases) (quoting Gardner v. Florida, 430 U.S. al 357).
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yean had gone off the curve.

A rystcm for achieving society's goals of preventing crime while pro-—
viding a consistent and cvenhandcd punishment system requires wise
use of the resources available to the administration of justice. However,
maintaining a system with capital punishment deviates from and dis—
torts these goals. Capital case litigation constitutionally requires that
super due process be scrupulously followed.m Concomitantly, a capital
trial demands a disproportionate amount of time by judges, prosecuting
attorneys, defense attorneys, juries, and courtroom and correctional per—
sonnel. Thc demands made upon the legal system translate into an un-
paralleled financial and emotionall'ltoll. Consequently, rather than
proriding a means of effectively adjudicating the law and combating
crime, the death penalty’s impact upon thc administration of justice
runs counter to its alleged goals.?* Thc costly, time consuming, contro-

.M Kaplan, rut>ra note 130, at 576.
St/ rupra notes 27-30 and accompanying text.

** |n United States v. Harper, 729 F.2d 1216, 1223 (9th Cir. 1984), the court
stated. “|E)nduring a trial that entails the possibility ol a death penalty imposes a
hardship "different in kind" from enduring the discomfiture of any other trial. The
emotional stress and strain of a trial in a capiul case are extreme in character and ruf
generis. We consider the ordeal of undergoing such a trial truly a subsuntial
hardship."

HI Capiial punishment's proposed "benefit" of deterrence has been extensively
researched and criticized. Ste, e.g., Bailev, Imprisonment v. the Death Penalty as De-
terrent la Murder, 1 Law L Hum. Behav. 239 (1977); Bedau, Deterrence: Problems,
Doctrines, and Evidence, in Death Penaltv, rupra note 1, at 93-103; Bowers L
Pierce, Deterrence or Brutaliiotum: What Is the Effect of Executionsl, 26 Crim 4:
Deung 453 (1980); Zeisel, The Deterrent Effect oj the Dealh Penalty: Facts v. Faith,
in The Death Penaltv in America, ruprc note 1, at 116. But see Ehrlich, The
Deterrent Effect of Capital Punishment: A Question of Life or Death, 65 Am. Eoon.
Rrv. 397 (1975). Ehrlich's study has been criticized, and siudies utilizing his method-
ology have failed to duplicate his results. See, e.g., Baldus tc Cole, A Comparison of the
H'oril o f Thorsten Sellin and Isaac Ehrlich on the Deterrent Effect of Capita! Punish-
ment, £5 Vale L.J. 170 (1975); Bowers & Pierce, supra at 463; Bowers 4: Pierce, The
Uludct. of Deterrence in Isaac Ehrlich's Research on Capital Punishment, 85 Yale
L J. 167 (1975). The other significant proffered "benefit" is retribution. “In pan, capi—
tal punishment is an expression of society's moral outrage at particularly offensive con-
dua .... 'The instinct for retribution is pan of the nature of man, and channeling that
tnriid in the administration of criminal justice serves an important purpose in pro-
moting the subility of a society governed by law Gregg v. Georgia, 428 U.S.
153, 183 (1976) (Stewan, J., quoting from his concurring opinion in fuman, 408
U.S. 238, 308 (1972)); ut, e.g., Gibbs, The Death Penalty, Retribution and Penal
Polity, 69 J. Crim. L. L Criminology 291 (1978); Pugsley, A Retributhist Argu-
ment Against Capital Punishment, 9 H opstra L. Rev. 1501 (1981); Wan L Staf-
ford. Publie Coals of Punishment and Supportfor the Death Penalty, 21 J. Ri-



1268 University oj California, Davis [Vol. 18:1221

versial, and devastating process of capital punishment drains the crimi-
nal justice system of energy and resources lhat the system could other—
wise direct toward achieving its goals.

What arc the alternatives for the criminal justice system? An alter—
native punishment exists — life imprisonment. In 1982, the Director of
the Michigan Department of Corrections stated Ihat the argument lhat
capital punishment is needed for society’s safety will not withstand
scrutiny; life imprisonment is as adequate for that pu”pose.,,, Cur—
rently, the cost of housing an inmate in prison is approximately
514,254 per year.’0 A Florida study found that thc average age of per-—
sons sentenced to death was 30.8 years,’" If an inmate lives to age
sixty, multiplying thc cost per year of life imprisonment by thirty years
may give a rough estimate of the cost of this alternative punishment.
Similarly, capital punishment costs, from the charging decision through
the appeals, may be estimated. Conclusions arc difficult given the vari-
ables and uncertainty of factors. For example: thc cost increase due to
decreased plea bargaining; whether the attorney chooses to conduct se-
questered voir dire; or whether the attorney effectively investigates thc
capital defendant's background, arc critical factors that affect the total
amount, yet cannot be accurately estimated. Even with the uncertain-
ties, assuming that the defense attorney will effectively prepare thc
case, pursue pretrial motions, thoroughly investigate and prepare for

SEARCH Crime & Deltng. 95 (1984); Comment, Retribution Exclusive oj Deterrence:
An insufficient Justification for Capital Punishment, 57 S. cal. L. Rev. 199 (19S3).
In fan. many death penalty proponents consider retribution aJonc a sufTirieni justifica—
tion for the death penalty. See Vidmar u Ellsworth, supra note X, at 1256-57 (547 of
those who favored capital punishment stated they would favor it even if it did not
deter); Warr L Stafford, supra, at 96-104 (persons who view retribution as the most
imponant reason for punishment overwhelmingly favor capiul punishment). However,
retributionists may want to consider the means, given the g<eater resources that would
be available if life imprisonment were the ultimate penalty. See, e.p, Pugsley. supra, at
1514 (retribution theory seeks to achieve justice and reaffirm community rights and
rule system), Comment, Retribution Exclusk* of Deterrence: An InsufficientJustifica-
tion for Capital Punishment, 57 S. cal L Rev. 199, 206-07 (19E3) (retribution
theory- requires that the undeserving no: be punished, and Ihat punishment must be
imposed upon those who deserve it to return society to a people cqual in uiisfactions).
See also Tropman L. Cohike, ruprc note 235, at 321 n.10 (although cost-benefit analy-
sis does not indude thc “political costs and benefits,” its importance and significance
come from providing alternatives for thc worst projects in a system).

** See L.A. Daily J., Oct. 12, 19S2, at 4, col. 3.

*" Cost of housing inmate at San Quentin for one year is 114,254, Tdcphonc inter-
view with Department of Corrections staff services analyst, Sacramento, Cal. (Feb. 19,

1985).
See CArrTAL Losses, supra note 117, at 23 n.61.
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the penally phase, and |hat lhe appeal and posl-conviction remedies arc
sought, a minimal estimate for each execution is S600,000.1' The cost

of death row security additionally increases thc cost.’™

Life imprisonment saves the criminal justice system's resources. Thc
number of pretrial motions Hied in a noncapital case is one-half or less
than the number filed in death penalty cases.l' There is no bifurcated
proceeding. Thc investigation process is more limited, as it is generally
confined to issues of the defendant’s guilt. In noncapital cases, mitigat—
ing circumstances and extensive investigation of the defendant’s back-
ground do not play thc role they do when determining whether a
defendant lives or dies. The time and expense that thc death penalty
process takes from defense attorneys, district attorneys, and judges
could be channeled elsewhere. Assuming the ratio of reversals and re-
mands in noncapital to those in capital cases remains constant, thc post-

trial proceedings will substantially decrease.1'

A kss costly constitutional process for imposition of thc death penalty
docs do: exist. The minimum constitutional safeguards developed for
death penalty sentencing were established by the Coun to prevent thc
arbitrary and capricious application of death. Economizing capital pun-
ishment is unconstitutional. In a criminal justice system with inherent
discretion, the constitutional mandate that death be imposed regularly
and cvcnhandcdly appears to be unachievable.l'

This estimate reflects ihc minimum cost because of thc significant incalculable
increax due to limited plea bargaining. Thc 1600,003 estimate was calculated as fol-
lows; (1) J12.000 for experts and investigation. Stt rupra notes 193-98 and accompa-
nying sen. (2) $17,330 for pretrial motions; SI10,930 for courtroom time (using an
estimac of one week), set rupra note 160 and accompanying text; and $6400 for attor-
nq tixse — figured at $40 per hour for thc district attorney and for thc public de-
fender, estimating a two-week preparation. (3) $67,400 increase for voir dire, see
ruprc note 174 and accompanying text; and $6400 forattorney limeestimating a two-
week potr dire. (4) S6S.S60 increase for courtroom trial u'me,seesupra notel77 and
accompanying text; $12,800 for attorney time estimating a one-month trial. (5)
$100,000 for estimated appeal costs, see rupra notes 214-17 and accompanying text. (6)
$221,202 for post-conviction remedies; see rupra text accompanying note 233, figure
estimated is the average of the cases listed. (7) $64,143 for estimated four and one-half
year stay on death row, see rupra text accompanying note 243; see, t.g., Streib, Execu-
tions Under the Post-Furmin Capital Punishment Statutes: The Halting Progression
frem “Let's Do It to "Hr), There .Ain't Ho Point in Pulling so Tight", 15 Rutgers
L. Rrv. 443, 447-75 (]9S4) (average stay on death row is approximately 4.5 years).

See Capital Losses, rupra note 117, at 23 (estimating that thc expense of death
row Xxeurity can increase the cost by as much as $15,000 annually).

Set rupra note 117 and accompanying text.

See supra notes 212-13 and accompanying text.
See, eg. Greenberg, supra note 78, at 914 (furmon stands tor the proposition
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A moral and just society should no: want to expedite a process that
would lead to the execution of the innocent or the use of the death
penalty in cases not warranting such a harsh penalty. The Constitution
docs not permit a process that is vulnerable to caprice or mistake when
the result is death. Maintaining a constitutional death penalty process
results in astronomical costs — both morally and financially — for the
criminal justice system.

Conclusion

A criminal justice system that includes the death penalty costs more
than a system lhat chooses life imprisonment as its ultimate penalty.
Because the penalty is death, the Constitution requires additional pro-—
cedural safeguards to protect thc defendant and to ensure a fair system.
These safeguards, formulated and designed specifically for capital tri—
als, arc costly. Thc argument that thc death penalty costs less to punish
than docs life imprisonment is erroneous. Alternatives exist to punish
thc convicted defendant and protect society. When our “standards of
decency” evolve to thc point that thc death penalty is considered per se
cruel and unusual, or when we recognize the inability of Lhe system to
fairly or evcnhandedly impose death,116 thc penalty of death will be
replaced with life imprisonment. Justice will be served, society will be
protected, the criminal justice system will be given a reprieve, and the
state will not kill those few who arc arbitrarily and capriciously chosen.

Margot Carey

that capiul punishment car be upheld only if il is applied regularly and evenhand-
cdly); Krivosha, Copplc ti McDonough, / Historical and Philosophical Look at Use
Death Penalt) — Dots It Serve Society’s Heeds?, 16 CRUGIirroK L Rev. 1, 37 (1982)
(experience discloses that under proem standards, goal of imposing death penally in

nondivbminaiory manner nearly impossible io meei).
1M For a full discussion about thc inherent nature of caprice and mistake in the

imposition of the dcilh penalty, act C. Blacx, rupra note 2.
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Appendix

District Attorney Questionnaire

1. Approximately how many more pre-trial motions are filed by thc
defense, and therefore need a respc se, in a capital case, as compared to
a noncapital murder case?

2. Please list some of the motions lhat you respond to, which al-
though not unique to capital cases, arc more predominantly filed in

capital cases.
3. Arc the standard motions that you respond to in capital cases more

complex and more time consuming?

4. If possible, please estimate thc additional number of hours spent
in preparing your response to the standard motions for capital trials.

5. Please approximate any differences in numbers of hours for inves-
tigations between a capital and a noncapital murder case.

6. Arc psychiatric examinations more commonly used in at least
some aspect of the capital trial, as compared with a noncapital murder
case?

a. If psychiatric testimony is introduced by thc defense, how
often docs thc prosecution and/or the coun introduce its own psychiat-
ric evaluation?

7. If you use experts, is the quality of the experts thc same or better
than cxpens used in noncapital murder cases?

8. Do you attempt to obtain the “best" cxpcn witnesses?

9. Please list the types of cxpen witnesses vhich you may use that

art unique to capital cases. o
10. In your state, is individual VOIr dire generally conducted in a

capital case?
11. Is prospective juror questioning generally longer in capital cases?
a. If so, please estimate by number of days the approximate in-
crease in time for empaneling the jury, as compared with a noncapital
murder case.

12. Assuming the same case were tried both as a capital and as a
noncapital case, approximately how many more days would the trial
tate ir it is tried as a capital case.

13. a. Please estimate the average number of hours spent on a capi-

tal appeal.
b. Please estimate the average number of hours spent on a non-

capital appeal.
M. Approximately how many days docs it take one attorney to pre-
pare a response to a death row defendant’s writ of certiorari to the
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United States Supreme Court?
15. General comments and impressions. (Please feel free lo use back

of questionnaire.)

Publit Dffender Questionnairt

1. Approximately how many more pre-trial motions are Hied in a
capital case, as compared to a noncapital murder case?

2. Please list some of thc defense motions, which although not unique
to capital cases, arc more predominantly Hied in capilal cases.

3. Arc the standard motions filed in capital cases more complex, and
more time consuming?

4. If possible, please estimate the additional number of hours spent
in preparirg thc standard motions for capital trials.

5. Please approximate any differences in number of hours for investi-
gations between a capital and a noncapital murder case.

6. Arc psychiatric examinations more commonly used in at least
some aspect of the capital trial, as compared with a noncapital murder
case?

7. If you use experts, is the quality of the experts the same or better
than experts used in noncapital murder cases?

8. Do you attempt to obtain thc "best" expert witnesses?

9. Please list the types of expert witnesses which you may use that
are unique to capital cases

10. In your state, is individual voir dire generally conducted in a
capital case?

11. Is prospective juror qur.ioning generally longer in capital cases?

a. If so, please estimate by number of days the approximate in-
crease in time for'empaneling the jury, as compared with a noncapital
murder case.

12. Assuming the same case were tried both as a capital and as a
noncapiul case, approximately how many more days would thetrial
ukc if it is tried as a capital case.

13. a. Please estimate thc average number of hours spent on a capi-

ul appeal.
b. Please estimate the average number of hours spent on a non-

capital appeal..

14. In what pcrccnuge of capiul cases that you handle, are you
likely to seek a habeas corpus hearing, in addition to appeal, as com-
pared with noncapiul cases.

15. Approximately how many days does it take one attorney to pre-
pare a writ of certiorari to thc United Sutes Supreme Court for a capi-
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tal case?
16. Genera! comments and impressions. (Please feel free to use back

of questionnaire.)



