


Bill Parker
Department of Corrections

Re: C3 for SB 15? ((Judiciary)

Dear Bill:

We have virtually no secretarial help today (60% sick),
so | apologise for printing this directly from my computer. [
thought [ should point out some differences between the
governor®s bill, Chenoweth®"s draft C3, and the CS enclosed.

In the governor®s bill (HB 417), we sought to immunize
both the release and supervision of people in state custody,
except 1in situations of gross negligence. This immunity would
apply regardless of whether the release or the particular
supervision 1is mandatory or discretionary.

In the Chenoweth draft CS for SB 159 (Judiciary), the
only thing being partly immunized is mandatory, non-discretionary

release. Under the terms of (a), there is no immunity for any
type of discretionary release, and thereis no mention of
immunity for aji® kind of supervision. What limited, immunity 1is
provided by (&) is further reduced by (b), which says the bill
does not 1mmunize negligent release toparole, probation,
furlough, or work release; negligent supervision for parole,
probation, furlough, or work release; or gross negligence. (It
is certainly questionable in my mind why  the negligent

supervision exception exists in (b>, in _light of the fact that
the immunity provided in (a) does not even refer to supervision,
only release.)

The CS | have drafted takes a middle course. It would
immunize the release and supervision of anyone whose release was
mandatory and not discretionary. The focus is on the nature of
the release, regardless of whether discretion is involved 1in
setting up any post-release supervision. In the event a prisoner
whose release 1is mandatary 1is put on parole, probation, Tfurlough,
or work release, the post-release conditions would be immune
under this draft (except for gross negligence). On the other-
hand, this bill does not affect actions regarding the release or
the supervision of people whose release is discretionary.

There are several other options possible, involving

different combinations of the release/supervision,
mandatory/di scretionary factors. F*lease let me know if you want
another alternative drafted. Thanks for putting up with this

very informal memo.
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DRAFT LANGUAGE FOR CS
BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 159 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to liability -for release
and supervision of persons in state
custody; and providing for an effective
date. 1

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.50 1is amended by adding a new section to
read:

Sec. 09.50.255. IMMUNITY; PERSONS IN STATE CUSTODY. (€))
Except as provided in (b) of this section, the state, its
employees, and state contractors and their employees are immune
from liability for negligence in release and supervision of a
person from confinement under state custody 1if the person’s
release is required by operation of law or is not the result of
an exercise of discretion by a state official, employee, board,
or commission.

() This section does not affect the liability of the
state, 1i1ts employees, and state contractors and their employees
for gross negligence in the supervision of a person in state
custody.

<C) In this section,
(D) "confinement”™, means detention, incarceration,
hospitalisation, 1involuntary restrain, or similar restriction of

movemen t;
(2) "gross negligence” means rootless disregard for the

safety of individual, 1identifiable victims.

< Sec. 2. This Act tales effect immediately under AS 01.10.070.
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Original sponsor(s): Rules/Governor

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 159 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to liability for release and super—

vision of persons 1in state custody; and providing for

an effective date.

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.50 is amended by adding a new section to read:

Sec. 09.50.255.  IMMUNITY; PERSONS IN STATE CUSTODY. (a) Except
as provided in (b) of this section, the state, 1its employees, and
state contractors and their employees are immune from liability for
negligence in the release of a person from confinement under state
custody and the post-release supervision of the person i1f the person®s
release 1is required by operation of law or 1i1s not the-result of an
exercise of discretion by a state official, employee, board, or com-
mission«

(b) This section does not affect the liability of the state, its
employees, and state contractors and their employees for gross negli—
gence 1i1n the supervision of a person on parole, probation, furlough,
or work release.

(c) In this section,

(1) “confinement" means detention, hospitalization, 1invol—
untary restraint, or similar restriction of movement;
(2) "gross negligence”™ means reckless disregard for the

safety of individual, 1identifiable victims.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

CSSB  159(Jud)
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Chenoweth
1/27/90
Original sponsor(s): RULES/GOVERNOR
IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 159 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "AnAct relating to liability for release and

supervision of persons in state custody; and provid—
ing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 09.50 is amended by adding a new section to read:

Sec. 09.50.255. IMMUNITY; PERSONS IN STATE CUSTODY. () Except
as provided 1in (b) of this section, the state, 1ts employees, and
state contractors and their employees are 1immune from Iliability for
negligence in the release of a person from confinement under state
custody if the person"s release 1is required by operation of law or 1is
not the result of an exercise of discretion by a state official,
employee, board, or commission.

(b) This section does not affect the liability of the state, 1its
employees, and state contractors and their employees

(1) for negligence in the release of a person from confine—
ment under state custody to parole, probation, furlough, or work
release or for negligence 1in supervision of a person on parole, pro—
bation, furlough, or work release; or

(2) for gross negligence.

(c) In this section,

(1) "confinement"” means detention, hospitalization, 1invol—
untary restraint, or similar restriction of movement;

(@) "gross negligence” means reckless disregard for the
safety of individual, 1identifiable victims.

-1- CSSB 159(Jud)



* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

CSSB 159(Jud) -2-
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Negligent Supervision of OlTenders

"SPECIAL RELATIONSHIPS" ARE
KN TO LIABILITY T
BUT WHEN DO THEY EXIST?

Lawsuits brought by victims of crimes committed by offenders under
some form of community supervision which claim negill ent suEervmon by

agency personnel are potentially the single greatest

iability threat facingi

community programs today. If courts entertain such claims (and not al
courts do), their cost in both monetary terms and in terms of public sup-
port far exceeds any liabilities costs created by violations of rights of of-

fenders.

But the law in this area is far from clear.

Confusion comes from

mixing state court tort law and various immunity concepts.  To
demonstrate the variation, take the following short quiz, and identify the
cases in which liability, or at least a duty leading to potential liability, was

found.

A CLR QUIZ:
Negligent Supervision

1. Maud Sterling was driving
a motorcycle when struck by a car
driven by a probationer, Bloom. At
the lime of the accident, Bloom’s
blood alcohol level was .23,

Bloom was on probation for a
driving under the influence
conviction and had two prior DUI
convictions. The plaintiff claimed
probation officials allowed Bloom
to violate several probation
conditions involving driving, and
had failed to initiate revocation
proceedlnPs despite several failures
or refusals %y Bloom to compI?/
with the conditions. The plaintiff
claimed that had the officials
revoked the probation instead of
negligently aIIowmg Bloom to
remain free, the accident would not
have occurred.

2. Newcomer, on probation
following an armed  robbery
conviction, while driving drunk, hit
the car in which the five-year old
plaintiff was riding, rendering her a
twadnpleglc. Newcomer had been
through one revocation hearing for
two drunk driving incidents, but
was reinstated.

Within a2 month of the
reinstatement, Newcomer picked
up convictions for DW1 and a
drivinﬂ with a suspended license
but the probation officer didn't

report these to the origiinal
convicting court.  Two later
convictions (one

( ) _ involving
discharging a firearm) also weren’t
reported by the officer.

The plaintiff alleged
negligence on the basis of the
officer’s failure to request a

revocation in Iit};htof the numerous

shot and stabbed a third woman.
The three women sued.

4 The Iparolee, Nukapigak,
e

had a histoty of violence associated
with drinking bouts.  His insti-
tution record contained more than
one comment from staff exR‘ressing
concern about the danger Nukapi-
gak posed to the community.

Nukapigak was paroled to a
remote village in Alaska on general

conditions. No alcohol related
conditions were imposed. Policy
required a parole plan to be

prepared by the institution and
approved by the parole officer, but
this wasn’t done in this case. Also
contrary to policy, the Board did
not receive relevant information

about  Nukapigak  from the
institution rior to  parole.
Although both the prison coun-

selorand the parole officer had the
power to impose additional condi-
tions of parole, neither exercised
this power because neither realized
they had the power.

No parole officer was assigned
to the village where Nukapigak
went and he reﬂorted_by mail. No
official in the village knew
Nukapigak was on parole or
angthmg about his background.
After several months of apparently
successful ~ parole,  Nukapigak’s
marriage began to break down, he

violations  of  the  original  began to drink heavily, and within a
probation. couple of weeks of these problems
beginning, he killed three people.
3. Mason was paroled afteANSWERS

serving time for arson and grand
larceny. Allegedly, parole officials
had knowledge of Mason’s mental
instability, a general reputation for
arson, sexual aberrations, recidivist
behavior and other violent
antisocial tendencies.

While on parole, Mason was
convicted of  defrauding  an
innkeeper, he drank to excess, and
made improper sexual advances on
women. laintiffs claimed the
defendants suspected Mason of
another arson.

The innkeeper conviction led
to a warning from the parole
officer, but no revocation. Less
than a week later, Mason set fire to
a woman’s house, abducted, raped
and set on fire another woman, and

1. Liability. The probation
officer owed a duty to the motorists
and the facts, if proven, would be
sufficient to establish negligence
and liability, Sterling v. Bloom, 723
P.2d 755 (Idaho, 1986).

2. No liability. The probation
officer owed no duty to the public
and hence there could be no
liability, Lamb v. Hopkins, 492
A.2d 1297 (Md., 1985).

3. No liubility. Defendants
had no duty to protect the victims
since the\F/ had no "control" over
Mason. Fox v. Custis, 372 S.E.2d
373 (Va., 1986).

See SUPERVISION, p. 8
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threshold question in virtually all
the cases is whether the officer has

4 Liability. The state hadaay legal duty toward the potential

duty to control Nukapigak and a
duty to protect foreseeable victims

from him, even where the
“foreseeable” victims cannot be
identified  before  they  are

victimized. Under the specific facts
of this case, there may also have
been a duty to warn the community
of the parolee’s presence. Division
of Corrections v. Neakok, 721 P.2d
1121 (Alaska, 1986).

(If you answered all four
%UQS'[IOI’\S correctly, you may skip
the rest of this arficle. Otherwise,
read on.)

It doesn’t take a legal genius
to see the inconsistency in these
cases. Indeed, it may take a legal
genius, splitting hairs too fine to be
seen by the human eye, to find the
consistencies in them.

The question ofwhen, if at all,
persons victimized by an offender
under supervision may sue the
supervising officer or agency is
being addressed frequentlfy by
courts: ~ While the same funda-
mental legal principles tyﬂlcally are
applied in these cases, the results
are dramatically different.

Most of the legal action is
occuring in state courts, applying
and interpreting individual state
tort law doctrines,1 contributing to
the variation in the case results.
~Another complicating factor
is the presence of state immunity
statutes which vary dramatically
from state to state, sometimes
providing complete protection for
the officer and agency, sometimes
providing no protection.

Is there a duty to protect the
public? Some courts say "yes" and
some say "no."  Despite the
confusion of results, there arc some
consistencies in the cases. The

1- Inadequate supervision is raised in case
brought pursuant to *2USC 1983. These
cases tend to follow the more conservative
"special relationship" approach discussed in
this article, SecJones v. Phvfer, 761 F.2d
6-12_$1lth Cir,, 1985), Martinez v.
California, 100 S.Ct. 553 (1980).

victim. 1f no duty exists, then there
can be no liability.

In deciding the duty question,
courts consistently rely on the
Restatement of Torts2 which says
that while normally a person has no
duty to control the actions of
another person, there is an
exception to this rule where a
"special relationship™ exists. Such a
special relationship can exist where
someone takes charge of another
person who has dangerous
propensities as, perhaps, in the
case of suEerwsmg a dangerous
offender. The Restatement says:

"One who takes charge of a
third person  whom he
knows or should know to be
likely to cause bodily harm
tc others if not controlled is
under a duty to exercise
reasonable care to control
the third person to prevent
him from doing such harm,"
Restatement, § 319.

At this point, the courts part
company, usually differing over the
meaning of "take charge" and
"custody." One approach requires
actual ﬁhyswa_custody but another
sees the ability to regulate an
offender’s movements, limit his
actions through special conditions,
and other ‘common sorts of
probation or parole controls as
creating a custody or control status
for Restatement purposes.

These different approaches
explain the different results in the
Neakok and Lamb cases in the
quiz. In Neakok, the court felt the
parole status put the offender
under the “control" of the
defendants. But to the Lamb court,
the supervision status was not
enough to put the offender under
the "control" of the defendants.

2 - A Restatement of the law in a given area
Ft.orts, contracts, etc.), is a detailed and
highly respected summary of basic principles
in‘that area which have déveloped in
American law over the years. While nol
binding, Restatement principles carry great
weight with courts since they represent the
general consensus ot judicial lhouglit on the
Subject.

Similarly,  the Virginia
Supreme Court took the physical
custody approach in affirming the
dismissal of a case in which the
probationer ran up a series of
violations before committing arson,
rape, and assault on three women
in Fox, suEra. Without physical
custody, there was no "special
relationship" and hence no basis
for liability.

The alternative,  expansive
approach was taken recently in
Massachusetts. There,  the
probationer was a teacher thrice
convicted of child molesting who
returned to teaching in a middle
school, in violation of a probation
condition. He told the probation

officer he was working as a
salesmen. The officer’s failure to
try to verify the offender’s

employment in any way was upheld
as negligence supporting a ﬂury
verdict against the officer, A.L v.
Commonwealth, 521 N.E.2d 720
(Mass., 1988).

The result of the expansive
approach is a duty to protect
thuallK any foreseeable victim,
even though there is no way to
identify an individual victim.” A
middle ground finds a duty only
when the victim is readily
identifiable and the threat is fairly
specific.

"But why should I be liable
since the offender assaulted the
victim, not me..."

is a logical question for the field
officer to ask. For those courts
which take the expansive approach,
the actions of the offender do not
protect the officer if the officer’s

negligence allowed the offender to

See SUPERVISION, p.9

3 -Tarnsolfv. Regents of University of
California, 551 >2d 334 (Cat.. 197 l
Thompson v. County of Alameda, 614 P. 2d
728(Cal,, 1980). Tliesc cases create a duty
towarn. Ina recent case, the fact that the
victim already knew of the danger relieved
the probation otficer of liability for allegedly
fallmg to warn her. Garcia v, Superior
Courf, 249 Cal. Rptr. 449 (Cal. App. b Dist.

1988).
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be in a place to do the damage
which is the subject of the lawsuit.
As the Idaho court in Sterling said,
"it is clearly unsound to afford
immunity to"a negligent defendant"
because the intervening force, the
very anticipation of which made his
conduct negligent, has brought
about the expected harm."
Precedent May Be Little
Protection. If the all that stands
between suFervising agencies and

ﬁptential iability ~is~ a state’s
highest court ~and  whatever
interpretation it puts on the

“control of third parties” language
from the Restatement, liability
protection may be very weak. This
judicial protection can be discarded
as easily as yesterday’s newspaper.

A'narrow interpretation, even
though well entrenched in a state’s
caselaw, can be replaced with the
expansive approach in a single case.
Such a landmark decision can
easily come in a case which may nol
even involve a state's major
probation or parole agencies but
does involve facts which the court
decides warrant redress, even if a
change in the law is needed to do it.
Therefore caselaw protection is of
uncertain value.

Statutory Immunity: the Best
Defense. A much surer form of
protection is through statute which
Immunizes potential defendants
from liability altogether. When the
legislature says that "neither a
i)_u lic entity or public employee is
iable for an injury caused by the
failure to make an arrest or by
releasing a person in custody,” as
the Illinois Ie?islature has done,
the question of whether a special
relationship exists is moot.

COMMENTS. If statutes and
court decisions allow questions of
whether a field officer was
negligent in the way an offender
was supervised to be decided by a
jury, agencies can expect not only a

4 -723 P. 2d al 767.
5 - In Rf tv,Uit< of Vnsconcellts, 524 N.E.2d
720 (11l App. 4 Disi., 1988), citing IIl. Rev.

St. 1985, Ch. 85. Par. 4-107.
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substantial number of negligent
supervision suits but also sharply
increased costs in settlements and
judgments comln(}; from such suits.

The sorts of facts which may
support a negligence claim arc not
uncommon In the real world of
oversized case loads comprised of
increasingly  violent  offenders.
While the following list is certainly
not all-inclusive and the factors
here_ would not necessarily show
negligence in a given case, they
nonetheless would probably be
relevant to the negli(};ence question.

~ -Failure to  follow agency
policy in some way, such as not
making the required number of
contacts with the offender, or
fallln?. to check employment status
as policy may require or failing to
file reports with a court or parole
board.

-Failing to notify a court or
board of = possible violations,
especially where statute or 5)0|I0y
say suspected violations ’shall" be

reported.6
one or more

~ -Tolerating _
violations, instead of virtually
automatically revoking for any
violation.

*Failing to respond (through
revocation) to actions or words
perceivable as threats to someone.

-Taking actions with regard to
the victim ~(before the injuries
occur) which allow the victim to
claim he/she relied on the officer in
some way for protection.

In "general, what plaintiffs
counsel will try to find is an act or
omission by the officer which
allows the lawyer to argue that but
for the failure, the offender
wouldn’t have been able to injure
the victim because the offender
would have been (or even might
have been) behind bars.

If  negligent  supervision
lawsuits arc alive and well in a
jurisdiction, field officers will have
to try to justify, to a probably

hostile jury, virtually every decision

6-Some courts hol? such re ortmg duties
[)uno ly from the officer to tnc court or
oard and thus onotProw eang
rotection for the public, Lamb, Supra,
ther courts hold precisely the opposite.

Sterling, supra.

they made and action they toot
regarding an offender. The jury'
sympathies will be running strongh
in favor of the injured, sympathetic
plaintiff, not in favor of the officer,
the state, and the offender.
Jurisdictions  which  have
statutory — immunity  protection
should zealously protect it an;
OF_po_se any attempts to reduce cr
eliminate such protections througn
statutory amenament.
Jurisdictions which do nc:
have statutory protections should
consider requesting legislation
creating such protections.  Th;
[llinois statute quoted above is bu:
one example of an immunity
statute, which is easily drafted.
Agencies which aren’t sure of
the status of the law cither in terms
of the scope of any immunity
protections they may have or the
reccptiveness of their courts to this
type of case should have these
questions researched thoroughly.
Even where caselaw ~would
appear to be in an agency’s fnvor.
the defense of such cases should
not underestimate their potential
seriousness, A casually presented
defense may make it easier for A
court to abandon previous agency
protective precedents and embnrt
on a liability expanding course
which will have the most serious
implications ~ for ~ community
corrections programs. BC

THE LETTERS
COLUMN...

We thought about writing
ourselves a letter or two, Just
E)o thave_somethi_ngttgt put here,
u e ,

PUERLERIRRY CoLumn
invites readers’ letters on any
subject relating to
correctional law and CLR.

Ifyou have an issue you
would like to see addressed,
pass it along and we will try to
discuss it in‘a future issue of
CLR.

BOt remember, we can’t
give legal advice, only general
ohservations about an issue.



STEVE CDWPER
OBVEIXiOR

s TAT22 OF a JAS LA
CFriCE CP THE GOVE?'iOR
Jitnuar

February 3, 1989

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 1IIl, sec. 18, of the Alaska
Constitution, I am transmitting a bill reducing liability
of the state, and those acting on behalf of the state, for
damages relating to the release and supervision of persons
in state custody who are on conditional release from
confinement.

Proposed AS 09.50.255, 1in sec. 1 of the bill, provides for
immunity of the state and 1its agents and contractors for
negligence 1in release or supervision. However, the state

and those acting on behalf of the state would still be li—
able i1n specific instances involving gross negligence,

defined in proposed AS 09.50.255(b) as "reckless disregard

for the safety of individual, 1identifiable victims." Guid—
ance as to the meaning of "reckless™ may be derived from
AS 11.81.900(a)(3), which defines "recklessly™ for the pur—
poses of the Criminal Code.

Immunity is extended to state contractors because liability
insurance is generally unavailable or prohibitively expen—
sive for contractors. If a particular contractor 1is able
to obtain 1insurance, it is exuected that eliminating the
necessity for the insurance /would vresult in that cost
saving being passed on to the[state.

Bipcereldyy,
|

fi'teve Cowper
Governor
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I FISCAL NOTE
Rfavision. Date: . . Agency Affected: Department of Corrections
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EXPENDITURES/REVENUES:  (Thousands of Dollars)
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PERSONAL SERVICES
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%IPMENT
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FEDERAL FUNDS

OTHER
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STATE OF ALASKA
1989 LEGISLATIVE SESSION

Bill Version: sb iso

Publish Date:

FISCAL NOTE

REQUEST:
Revision Date: Agency Affected: Admi m"stration
Title: An act limiting liability for BRU: Risk Management

persons in State custody.

Sponsor: Rules/by request of the Governor Components: Risk Management

Requestor:

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 89
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

O O O O O o o o o

CAPITAL 0

REVENUE 0

FY 90 FY 91 FYy 92 FY 93
0 0 0 0
0 0 0 0
0 0 0 0
0 0 m 0 0
0 0 0 0
0 0 0 0
(80.0) (171.0) (307.0) (470.0)
0 0 0 0
(80.0) (171.0) (307.0) (470.0)
0 0 0 0
0 0 0 0

FUNDING:  (Thousands of DoV ars)

GENERAL FUND 0
FEDERAL FUNDS 0
OTHER 0
TOTAL 0
POSITIONS:

FULL-TIME 0
PART-TIME

TEMPORARY 0

0 0 0 0
0 0 0 0
(80.0) (171.0) (307.0) (470.0)
(80.0) (171.0) (307.0) (470.0)
0 0 0 0
u 0
0 0 0

ANALYSIS: (Attach a separate page if necessary)

FY 94

O O o o o o

(654.

(654.

(654.
(654.

Estimated cost reduction would be reflected through a reduction in allocated insurance costs

to the State agencies involved.

Please see attached Analysis.

Prepared By:  Don Hitchcock.
Division: Risk Management

Approved by Commissioner:

Dfilietor. Phone: 465-2is0
Date:
John M. Andrews Date:

Agency: Department of Administration 7

Distribution (by preparer):

Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget

Impacted Agency(ies)

Rev: 1/11/87
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0)

0)
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CONTINUATION of FISCAL NOTE ANALYSIS
For SB 159

If enacted, this bill will generate significant future savings to the State.

As it will only apply toliability claims not yet incurred, the future fiscal
benefit is verydifficult to accurately project. Based on the State"s present
claims experience we project a 10% reduction in ultimate loss and loss
adjustment expense per fiscal year on general liability claims for bodily
injury and property damage. Using projections of the State"s actuarial
experience, the following conservatively orojected savingsshould occur.

CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR (000)

Year of
Savings YEAR OF 0OCCURRENCE
89 90 91 92 93 94 <95 TOTAL

89 0 0
90 80 80
91 71.25 100.0 171.25
92 93 89 125 307
93 87.5 116 111 156 470.5
94 65.75 109 145 139 195.2 653.95
95 82 136 182 173.8 224 817.80
96 102 171 227.2
97 128 213.5
98 160.1

BALANCE 227 284 355 444 555.1

TOTAL 625 781 976 1,220 1,525.0 1,906

These payments are projected using the following payment pattern for general
liability claims based on the State®"s past liability claims experience.

12 months - 12.8%
24 months - 11.4%
36 months - 14.9%
48 months - 14.0%
60 months - 10.5%.
Balance - 36.4%

Page 2 of 3

9/9K1/020701-9/3



CONTINUATION of FISCAL NOTE ANALYSIS
For SB 159

This projection does not reflect savings for unusually large claims, but
rather a statistical trend of the average past claims. The State and its
liability insurance carriers have paid several significantly large individual
claims in the past that would be directly affected by this bill. The most
notable individual claim being the Neakok case w!ere $5,000,000 was paid in
settlement of that one individual case.

Therefore, the State could very easily realize substantially larger savings,
but we are unable to predict them with certainty at this time.

Page 3 of 3
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S 11.81.9(10 Alaska Statutes Suim'LEMKnt I 11,81.900

Article 0. Definitions.

Section
900 Oolimiwns

See. 11.81.900. Definitions, (a) For purposes of this title, unless
the context requires otherwise,

(1)a person acts "intentionally" with respect to a result described
by a provision of law defining an offense when the person's conscious
objective is to cause that result; when intentionally causing a particu-
lar result is an element of an offense, that intent need not be the
person’s only objective;

(2) a person acts "knowingly” with respect to conduct or to a cir-
cumstance described by a provision of law defining an offense when
the person is aware that the conduct is of that nature or that the
circumstance exists; when knowledge of the existence of a particular
fact is an element of an offense, that knowledge is established if a
person is aware of a substantial probability of its existence, unless the
person actually believes it does not exist; a person who is unaware of
conduct or a circumstance of which the person would have been aware
had that person not been intoxicated acts knowingly with respect to
that conduct or circumstance;

(3) a person acts "recklessly” with respect to a result or to a circum-
stance described by a provision of law defining an offeme when the
person is aware of and consciously disregards a substantial and unjus-
tifiable risk that the result will occur or that the circumstance exists;
the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation; a person who is
unaware ofa risk ofwhich the person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk:

(4) a person acts with "criminal negligence” with respect to a result
or to a circumstance described by a provision of law defining an of-
fense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviation from the standard of care that a reason-
able person would observe in the situation.

(b)  In this title, unless otherwise specified or unless the context
requires otherwise.

(1) "affirmative defense” means that

(A) some evidence must be admitted which places in issue the de-
fense; and

(B) the defendant has the burden of establishing the defense by a
preponderance of the evidence;



LEAVITT v. GILLAEPIE
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lie submitted to tlie jury for determination.
On the other hand, if the evidence is such
that reasonable minds might reach otdy
one conclusion, i. e, that from the facts
presented there is no showing of gross
negligence, then an instruction on such an
issue is not justified.4

[3,4] In order for one to he guilty of
gross negligence, the evidence must show
that he had full knowledge of the hazards
he was creating Ivwy his actions, such as to
evidence a reckless disregard of possible
consequences and indifference to the rights
of others.5 There must lie facts which
would lead a reasonable man to realize
that the actor’s conduct tinder the circum-
stances not only creates an unreasonable
risk of physical harm to another, hut also
involves a high degree of probability that
such harm will result.0 Dross negligence
differs from ordinary negligence in several
important particulars. As stated in the
Restatement of the Law of Torts, Second:

It [reckless misconduct or gross negli-
gence] differs from that form of negli-
gence which consists in mere inadver-
tence, incompetence, unskill fulness, or a
failure to take precautions to enable the
actor adequately to cope with a possible
or probable future emergency, in that
reckless misconduct requires a conscious
choice of a course of action, either with
knowledge of the serious danger to others
involved in it or with knowledge of facts
which would disclose this danger to any
reasonable man. It differs not only from
the above-mentioned form of negligence,
but also from that negligence which con-
sists in intentionally doing an act with
knowledge that it contains a risk of
harm to others, in that the actor to he
reckless must recognize that his conduct
involves a risk substantially greater in
amount than that which is necessary to

4. Rocky Mm. Proil. Trtickins Co. v. John-
son, 78 Nev. -14, :§I0 P.20 193, 202
ar?

5. MeLcmorc v. Harris, 374 P.2<l 410, 412
(Alaska 1002).
*13P.20— 5

make his conduct negligent. The differ-
ence between rcekless misconduct and
conduct involving only such a quantum
of risk as is necessary to make it negli-
gent is a difference in the degree of the
risk, hut this difference of degree is so
marked as to amount substantially to a
difference in kind.7

[5] We do not believe that the evidence
shows a conscious choice of a course of
action by Gillaspic with full knowledge of
a serious danger to others such as to evi-
dence a reckless disregard of possible con-
sequences and indifference to the rights
of other persons. Gillaspic was shown to
have drunk some beer and to have travelled
at a high rate of speed between the Male-
mute Saloon and the University of Alaska.
There is no evidence showing that he was
incapable of driving because of the licer
he drank; and since he made the first
trip to the University and back to the Male-
mute Saloon without incident, there was
no reason to believe that when he started
on the fatal trip there was a high degree
of probability that the car would fail to
make a curve and turn over. We believe
that there was no room for diversity of
opinion among reasonable men as to wheth-
er Gillaspic was guilty of gross negligence,
and that reasonable minds could come to
only one conclusion, i. e., that Gillaspic
was not grossly negligent. The court did
not err in declining to give tle jury an
instruction concerning gross negligence.

During his testimony Gillaspic admitted
having entered a plea of guiity to a charge
of reckless driving. With respect to such
a plea, Leavitt requested the court to in-
struct the jury that “A plea of guilty is a
confession on the part of a defendant of
the truth of the material facts of the
charge.” The court refused to give the

6. Nichols v. Baker, 101 Ariz.
P.2il 5S4, 580 (1000).

7. Restatement (Second) of Torts § 500
comment ¢ nt 500 (1005).

151, 410



NOTICE:  This opinion is subject to formal correction before

publication in the Pacific Reporter. Readers are requested

to bring typographical or other formal errors to the atten—
tion of the Clerk of the Appellate Courts, 303 K Street,

Anchorage, Alaska 99501, 1in order that corrections may be

made prior to permanent publication.
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Before: Burke, Chief Justice, Rabinowitz,
Matthews, Compton, Justices, and Shortell,
Judge.* [Moore, Justice, not participating]

COMPTON, Justice.

MATTHEWS, Justice, with whom RABINOWITZ,
Chief Justice, joins, dissenting in part.

On August 18, 1980, while highly intoxicated,
Clifford Nukapigak shot and killed his teenaged stepdaughter
and her boyfriend, and raped, beat and strangled to death
another woman. Nukapigak v. State, 663 P.2d 943 (Alaska
1983) . The murders took place 1in Point Lay, an 1isolated
community of 1less than 100 residents and no resident law
enforcement officers. Nukapigak had been mandatorily
released from prison six months before the murders, having
served a six-year sentence, less statutory good time, for an

assault and rape committed in 1975. At the time of the

* Shortell, Superior Court Judge, sitting by
assignment made pursuant to Article 1V, section 16, of the
Constitution of Alaska.



”

murders he had the status of a supervised parolee,” and was
reporting by mail to a parole officer.

This case involves a claim for damages against the
State of Alaska, the Division of Corrections, Department of
Health and Social Services, and the Alaska Parole Board, by
relatives of the three persons whom Nukapigak murdered. The
plaintiffs claim negligence 1in Tfailing to 1impose special
conditions of release at the time of Nukapigak®s release, to
supervise Nukapigak adequately while he was on parole, in
allowing him to return to a small, 1isolated community
without police officers or alcohol counseling and in failing
to warn his victims of his dangerous propensities. This

petition followed the trial court"s denial of the state’s

1. The mandatory release statute,
AS 33.20.040(a), provides:

A prisoner serving the term or terms for
which the prisoner was sentenced less
good time deductions shall be released
unconditionally 1if there remains less
than 180 days to serve under the

sentence. If. there remains more than
180 days"™ to serve under thesentence, a
prisoner, upon release, shall be

considered as if released on parole
until the expiration of the maximum term
or terms for which the prisoner was
sentenced less 180 days.

Nukapigak had accrued 707 days of good time.
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motion to dismiss or for summary judgment. 2 We affirm in

part and reverse 1in part.

l. FACTUAL AND PROCEDURAL BACKGROUND
Clifford Nukapigak had a history of violence while

intoxicated which had led to a series of convictions begin—

ning in 1973. In 1973 and 1974, he was convicted twice for
beating his wife. Both incidents occurred while he was so
drunk that he did not remember them afterwards. He was
convicted in 1975 for raping a woman and stabbingand

cutting her vagina. Again, he had been drinking heavily and
claimed to have no recollection of his actions. In imposing
a six-year sentence for the rape, the trial court considered
comments made to a probation officer by Point Lay residents
indicating that he had raped other women, beat his wife, and
tried to rape his stepdaughter while drunk. Nukapigak v.
State, 562.P.2d 697 (Alaska 1977). A psychiatric evaluation
completed at the time expressed concern that Nukapigak®s
repressed sadistic impulses made him especially dangerous.
While incarcerated, Nukapigak received four months

of individual transactional therapy, and participated in an

2. Since this petition is from a denial of rhe
state®s summary judgment motion, we must make all factual
inferences in favor of Neakok.



alcohol treatment program and in Alcoholics Anonymous for
some time. His therapist recommended that he receive
additional alcohol treatment before he was released. In
April and May of 1979, he wrote to Superior Court Judge
Gerald J. Van Hoomissen, requesting an order to participate
in a comprehensive alcohol program outside of the prison 1in
Fairbanks. Despite Judge Van Hoomissen®s approval, he was
not allowed to enroll in the program, apparently because he
had told prison personnel "that he pretty much had the
situation whipped.” His prison counselor testified that he
saw the request as a ruse "just to get out of the confines
of the institution for some periods of time."

Despite Nukapigak®s claims to have conquered his
alcohol problems, at least one prison counselor predicted
that he would have trouble with drinking after his release.
That counselor was concerned that Nukapigak would be a par—
ticular danger to his stepdaughters, whom he had apparently
previously assaulted while drunk. She expressed her fears
to both the Parole Board and other staff members.

Nukapigak applied for parole and for executive
clemency while 1in prison. Both requests were denied. A 1977
progress report prepared for his parole hearing reported
that he had been a good worker, had gotten along well with
staff and inmates, and had become very religious. It noted

that "there 1is a serious risk to society if he resumes his



drinking™ and concluded that his success on parole depended

entirely on whether he could refrain from using alcohol.
Nukapigak was released 1in February 1980 wunder

general parole conditions which vrequired that he obtain

employment, obey the law, report to his parole office month—

ly by mail, and not handle or possess firearms or other
weapons. Policy required that Nukapigak®™s prison counselor
formulate a plan for his parole. Nukapigak®s parole officer

was required by that same policy to review and approve the
plan. However, no sxich plan was developed. The parole
officer did not read Nukapigak’s prison file until after his
release. Parole Board policy to the contrary, prison
officials did not forward information regarding Nukapigak to
the Parole Board for 1its use 1in considering imposition of
special conditions of parole. Although both Nukapigak®s
prison counselor and his parole officer also were authorized
to impose special conditions of parole, neither was aware of
this authority. Neither imposed such conditions.
Consequently, no specialconditions of parole were
established for Nukapigak, and he was not prohibited from
drinking alcohol.

Nukapigak returned to Point Lay, where he had
lived for two years prior to his arrest, and where his wife,
child and five stepchildren were living. He obtained a job

with the North Slope Borough, and apparently performed well



(his parole officer received a letter from his employer 1in
June saying he was doing an outstanding job) . He made
reports by mail to his parole officer 1in which he claimed to
be readjusting. His parole officer, Louis Gazay, met him
only twice: once before his release from prison and once
when both men happened to be in Barrow at the same time 1in
July 1980. There was no parole officer assigned to Point
Lay and no village resident was appointed as a parole
liaison advisor. The Point Lay Village Council and
residents of the village were not aware that Nukapigak was
under supervision or subject to any conditions of parole.

Apparently Nukapigak did not drink alcohol from
the time of his release until August 1980. At that time, in
the face of a breakdown 1in his marriage and other personal
problems, he began drinking heavily. On August 16 he
traveled to Kotzebue with a friend, and apparently drank
continuously during and after this trip. He spent most of
August 17 drinking in the homes of various villagers. Late
that night he committed the three murders.

The plaintiffs in this case (hereafter collective—
ly referred to as Neakok) are the survivors and personal
representatives of the estates of Nukapigak®s three victims.
They allege seventeen counts of negligence against the State
of Alaska, the Division of Corrections of the Department of

Health and Social Services (collectively referred to as the



state), and the Alaska Board of Parole. These counts fall
into four general categories: (1) Failure to supervise
Nukapigak adequately or to provide him with treatment and
counseling while he was on parole; (2) Failure to consider
or impose appropriate special conditions of parole; (€))
Failure to warn the residents of Point Lay or Nukapigak®s
family of his dangerous propensity to violence; and (@)
Failure to provide effective counseling and treatment before
he was released.

The defendants moved to dismiss or for summary
judgment, claiming that (1) they were immune from Neakok®s
suit, (2 they owed Neakok no duty to protect him from
Nukapigak*s acts, (3 they did not proximately cause
Nukapigak*s acts, and (4 they could not 1legally have
intervened with Nukapigak to the extent proposed by Neakok.
The motion was (.enied, and this petition followed.

As the parties have recognized, the central ques—
tions in this case are (1) whether the defendants owed a
duty to Nukapigak*s victims, and (2) whether, even if such a

duty was owed, the defendants are immune from liability for

3. Neakok does not allege that the
negligent in releasing Nukapigak. His release was mandated
by AS 33.20.040.

was
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any breach of that duty.4 We conclude that the state did
owe a duty to protect Nukapigak®"s foreseeable victims. We
further conclude that the actions (and inactions) of the
state"s employees which form the basis for Neakok®"s claims
were, 1in large part, ministerial acts for which the state

may be held liable.

1. DUTY
While the parties have treated the 1issue of the
defendants®™ 1immunity as a threshold question, .we agree with

the California Supreme Court that "[c]onceptually, the

4. Plaintiffs have sued defendants collectively,
not segregating theories of liability between them.
Defendant Alaska Parole Board has been sued as an entity,
individual Board members have not been sued, and no theory
of liability specifically addressed to the Board has been
asserted. At the time of this incident, the Parole Board
was a creature of AS 33.15.010, existing within ~the
Department of Health and Social Services. The
Administrative Procedures Act did not apply to the chapter.
AS 33.15.250. Prison counselors and parole officers were
employees of the Department.

The legal status of the Board is unclear.
However, it is undisputed that (1) prison officials did not
forward material concerning Nukapigak to the Board prior to
his release; (2) the Board did not become aware of
Nukapigak®™s release until sometime after the fact; (3) the
Board was never 1informed that Nukapigak was violating any
term of his general conditions of release so that it might
direct his arrest; and (4) the Board was never requested to
act by anyone. Thus weconclude that reasonable minds could
not differ regarding the absence of fault on the part of the
Board, and accordingly summary judgment should have been
entered in favor of the Board.



question of the applicability of a statutory immunity does
not even arise until it 1is determined that a defendant
otherwise owes a duty of care to the plaintiff and thus
would be Iliable in the absence of such immunity.”™ Davidson
v. City of Westminster, 649 P.2d 894, 896 (Cal. 1982). We
therefore begin our analysis with an examination of the duty
the state owed to Neakok.

"Duty,”™ as the word 1is used in negligence law, "is
not sacrosanct 1in itself, but cnly an expression of the sum
total of those considerations of policy which lead the law
to say that a particular plaintiff is entitled to
protection.” Prosser, Law of Torts (4th ed. 1971) at
325-26. In D.S.W. v. Fairbanks North Star Borough School
Districtp 628 P.2d 554, 555 (Alaska 1981), we adopted a list
of "considerations”™ set forth by the California Supreme
Court to aid 1in deciding when, as a matter of policy., a
particular plaintiff 1is entitled to protection. These
considerations include foreseeability of harm, the closeness
of connection between the defendant®s conduct and the
plaintiff-s injury, i the moral blame attached to the
defendant®s conduct, the policy of preventing further harm,
the extent of the burden to the defei lant and consequences
to the community of 1imposing a duty of care, and the
availability, cost and prevalence of insurance for the risk

involved.

-10-
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A. Foreseeability.

The most important single criterion for imposing a
duty of care 1is foreseeability. Tarasoff v. Regents of the
University of California, 551 P.2d 234, 342 (Cal. 1976).
The general rule of negligence law is that a defendant owes
a duty of care "to all persons who are foreseeably endan—
gered by his conduct, with respect to all risks which make
the conduct unreasonably dangerous.”™ Rodriguez v. Bethlehem
Steel Corp., 525 P.2d 669, 680 (Cal. 1974). Traditionally,
however, the common Jlaw has not required a defendant to
prevent foreseeable harm when, to do so, he or she must
control the conduct of another person or warn of such con—
duct. Tarasoff, 551 P.2d at 342-43. This rule has an
important exception: When a defendant stands in a special
relationship to either the dangerous person or the potential
victim, the defendant is required to control the dangerous
person or warn or otherwise protect the victim. Restatement
(Second) of Torts Section 315 (1965) .

The state contends that 1ts relationship with
Nukapigak was not sufficiently close to give rise to a duty
to control him. It argues that a duty to control a third
person should be Jlimited to situations where a dangerous
person is in the defendant®s actual custody or negligently
released from custody, or where the hazard is created by the

uefendant. See, e.g., Bradley Center v. Wesner, 296 S.E.2d

11 -
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693 (Ga. 1982); Grimm v. Arizona Board of Prisons and Pa-—
role/ 564 P.2d 1227 (Ariz. 1977); Morgan v. District of
Columbia, 449 A.2d 1102 (D.C. App. 1982).

We do not believe that a duty to control or warn
can be so narrowly limited. Although the state was required
to release Nukapigak, he remained under state supervision as
a parolee. It could regulate his movements within the
state, require him to report to a parole officer under
conditions set by thac officer or a prison counselor,
require him to undergo treatment for alcoholism, and impose
and enforce special conditions of parole including
requirements that he refrain from the wuse of alcohol,
participate in an alcohol rehabilitation program, and that
he consent to a search of his residence to see if he
possessed firearms. It could revoke his parole and

5
reincarcerate him if he violated these conditions. While

5. At the time of Nukapigak®"s release,
apparently some confusion among parole officers and prison
counselors as to whether special conditions of parole could
be imposed on mandatory releasees. This confusion stemmed
from dicta in a plurality opinion in Morton v. Hammond, 604
P.2d. 1 (Alaska 1979), which suggested that the parole of a
mandatory releasee could be revoked for violation of
statutory conditions of parole, but that special conditions
could not be imposed. However, the Parole Board and the
Division of Corrections did not change their policies in
response to Morton and continued to treat mandatory
releasees identically with other prisoners.

(Footnote Continued)

-12-
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the state could not completely control Nukapigak®s conduct,
it was hardly 1in the position of a stranger who (at least
according to the traditional rule) cannot be expected to

interfere with the conduct of a third person.

Moreover, the specialrelationship between

Nukapigak and the state was not solely defined by

Nukapigak®™s status as a parolee. Prior to his release,
Nukapigak was 1incarcerated forover four years. During that
time, close observation had led at least one prison

counselor to conclude that Nukapigak presented a special
danger to his stepdaughters, and had caused other
corrections personnel to suggest that he would be dangerous
to society if he resumed drinking. The state®s enhanced
ability to observethe conditions under which a prisoner
might be expected to be especially dangerous increases its
potential ability to limit his dangerousness as a parolee.
The state thus stands in a special relationship

with a parolee, both because of 1its 1increased ability to

(Footnote Continued)

We agree with the concurring opinion of
Rabinowitz, C. J. and Matthews, J. in Morton, 604 P.2d at 4,
and with the more recent decision of the court or appeals
(Braham v. Bierne, 675 P.2d 1297 (Alaska App; 1984)), that
mandatory releasees, who are "considered as if released on
parole™ (AS 33.20.040) are subject to the same conditions of
parole as any other parolee. We therefore conclude that the
parole of a mandatory releasee may be revoked i1f he or she
violates special conditions of parole.

-13-



foresee the dangers the parolee poses and because of 1its
substantial ability to control the parolee. Given this spe—
cial relationship, it is not unreasonable to impose a duty
of care on the state to protect the victims of parolees.g
The courts of a number of other jurisdictions have
imposed a duty to protect the potential victims of a third
party on persons or institutions with a special relationship
with that third party. In the landmark case of Tarasoff v.
Regents of the University of California, 551 P.2d 334 (Cal.
1976) , the California Supreme Court held that the special
relationship between a psychotherapist and a patient imposes
on the therapist a duty to act reasonably to protect the
foreseeable victims of the patient. In Rieser v. District
of Columbia, 563 F.2d 462 (D.C. Cir. 1977), modified on
other grounds on hearing en banc, 580 F.2d 647 (D.C. Cir.
1978), the District of Columbia Circuit Court of Appeals

held that the special relationship between a parole officer

and a parolee 1imposed a duty on the parole officer to

6. It is possible that the state could not have
protected Neakok without exercising greater control than
would have been permissible. Neakok®s claim alleges,

however, that the state failed to use due care 1in exercising
whatever control it legitimately did have over Nukapigak.
Whether the murders would have occurred but for this alleged
failure 1is a question of causation rather than of duty. We
cannot conclude that, as a matter of law, the state should
be excused from a duty to exercise that |limited control
carefully merely because it was not unlimited.

-14-



protect the parolee®s potential victims. In Semler v.

Psychiatric Institute of Washington/ D.C., 538 F.2d 121 (4th
Cir. 1976), cert, denied 429 U.S. 827 (1976), it was held

that a court probation order imposed on a state hospital a
special relationship with a patient which required the hos—
pital to protect the public from him. See also Johnson v.

State, 447 P.2d 352 (Cal. 1968); Lipari v. Sears, Roebuck &
Co. , 497 F. Supp. 185 (D. Neb. 1980); Peterson v. State, 671

P.2d 230 (Wash. 1983). The relationship between the state

and a parolee 1i1s comparable to the relationship found

sufficient in each of these cases to justify the iImposition

of a duty to control a third person.

Having decided that the state may be required to
use due care to control the actions of a third party, wa
turn to the question of &Lether the injury to Neakok was a
foreseeable hazard of its failure to use due care in super—
vising Nukapigak. As we noted at the outset, consideration
of the foreseeability of injury 1is central to a deter—
mination of whether a duty of care exists. The state may be
held liable for its failure to act reasonably and carefully
only 1if it could have foreseen that its failure to do so

might cause harm to Neakok.7

7. While a specific case-by-case determination

(Footnote Continued)
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Article 1, section 12 of the Alaska State Consti—
tution requires that penal administration be "based upon the
principle of reformation and upon the need for protecting
the public.”™ We have held that the public is an intended
beneficiary of this article. Abraham v.State, 585 P.2d
526, 531 (Alaska 1978). The state is thus required to
consider public safety in its administration of the parole
system, and to supervise parolees in such awaythat danger

to the public is minimized. Due care™in supervising
parolees and in planning for their parole is defined in part
by the need to protect the public from dangerous parolees.
In light of this constitutional framework, it 1is difficult
to accept the argument that harm to the public 1is not a
foreseeable consequence of the failure to exercise due care.

The state regulations, policies and procedures
governing the parole and supervision of mandatory releasees
provide a number of avenues through which "due care™ may be

defined. At the time Nukapigak was released, state policy

required that a release plan be formulated for each parolee,

(Footnote Continued)

of foreseeability and causation lies within the province of
a jury, the existence of a duty 1is a question of law.
Semler v. Psychiatric Institute of Washington, D.C., 538
F.2d 121, 124. In deciding whether Nukapigak®s criminal
acts were z "foreseeable™ risk of a failure to use due care,
we do not determine whether, under the specific facts of
this case, state employees should have foreseen that the
murders would occur.



and that his or her field officer investigate it for authen—
ticity and to determine whether it was the best plan avail—
able. This investigation included verification of the
parolee®s proposed address and place of employment. A
Parole Board directive also required that special conditions
of parole be considered for all vreleasees who had been
convicted of crimes of violence, who had physically injured
their victims, or who had been sentenced to an effective
sentence of more than five years. Under these special
conditions, Nukapigak could have been required to refrain
from drinking, participate 1in an alcohol vrehabilitation
program, or to live in a community with appropriate
supervisory personnel. The evidence Neakok has submitted
indicates that either Nukapigak®s prison counselor or his
parole officer could have 1imposed special conditions of
parole. In addition, Parole Board regulations allowed the
appointment of a local resident as a parole advisor to work
with a parolee and report specific events to his parole
officer.

It should not be difficult to foresee that the
failure to use due care in following these procedures, and
in supervising a parolee after his or her release, might
result in harm to the public. In Nukapigak®s case, the
potential effects of a failure to use due care appear espe—

cially clear. Nukapigak had committed violent «crimes



against both relatives and strangers while 1intoxicated. He
had been 1identified by a number of sources as a potential
danger to society if he resumed drinking. A psychological
evaluation had cautioned that "because his explosive person—
ality is so ingrained, Clifford is likely to have continuing
problems maintaining [his] newly learned self-discipline and
control in a non-structured environment 1if he <continues
drinking." In light of this 1information, it was not
unforeseeable that if Nukapigak was not supervised or given
counseling, and if he was allowed access to alcohol and
firearms, he might act violently toward those around him.

The state argues that, even if it could have fore—
seen that a failure to supervise Nukapigak carefully might
have endangered the public at large, it owed no special duty

to Neakok. It contends that it could not have identified

8. We cannot accept the state®s assertion that
the murders were not foreseeable because Nukapigak has never
killed before and because Nukapigak was convicted of
intentional murder and could not therefore have acted in a

drunken stupor. Neakok has submitted evidence that
indicates that the state was on notice that Nukapigak was
violent and uncontrollable when drunk. In light of this
knowledge, it was not unforeseeable that, if he became
drunk, he would commit violent «crimes. The state"s

inability to predict the exact nature of these violent
crimes or the exact degree of his intoxication while
committing them does not absolve it of a duty to act
reasonably to prevent them.
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Nukapigak®s specific victims and that it therefore owed
them, as members of the public, no actionable duty.9

The question of whether a duty to control a dan—
gerous person may be imposed when the dangerous person®s
victims cannot be specifically 1identified has divided the

jurisdictions that have considered it. Although  the

Tarasoff court did not emphasize the identifiability of the

9 To the extent that the state argues that

cannot be held liable to an individual for breach of 2. duty
owed to the public at large, 1its argument must be rejected.
We expressly disavowed the "duty to all, duty to no one"
doctrine - providing that the state may owe a duty only to
persons with whom it has a special relationship - in Adams
v. State, 555 P.2d 235, 241-42 (Alaska 1976):

[W]e consider that the "duty to all,
duty to no one"™ doctrine is in reality a
form of sovereign immunity, which is a
matter dealt with by statute in Alaska,
and not to be amplified by court-created
doctrine. An application of the public
duty doctrine here would result in
finding no duty owed the plaintiffs or
their decedents by the state, because,
although they were foreseeable victims
and a private defendant would have owed
such a duty, no "special relationship”
between the parties existed. Why should
the establishment of duty become more
difficult when the state is the
defendant? Where there 1is no immunity,
the state is to be treated like a
private litigant. To allow the public
duty doctrine to disturb this equality
would create immunity where the
legislature has not.

(Footnote omitted).
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victim, subsequent California cases have refused to impose a
duty except to readily identifiable victims. See Thomas v.
County of Alameda, 614 P.2d 728 (Cal. 1980). Other courts
have held that a duty of care may be owed to anyone within a
"class of persons”™ foreseeably put at risk.10 Thus, in
Lipari v. Sears, Roebuck & Co., 497 F. Supp. 185, 195 (D.
Neb. 1980) , it was held that a psychiatric hospital owed a
duty to protect anyone foreseeably endangered by a patient
and could therefore be held liable for the deaths caused
when the patient shot into a crowd in a nightclub. In Pe—
terson v. State, 671 P.2d 230, 237 (Wash. 1983), the Wash-—
ington Supreme Court held that a state psychiatric hospital
could be held liable to a persons injured in a car crash by
a patient it had negligently treated. In both cases the
specific identify of the victim was wholly unforeseeable,
even if the harm caused was not.

We agree with those courts which have held that
the 1inability to predict the special victim of a dangerous
person does not absolve a custodian from a duty to use due

care to protect others who might foreseeably be endangered

10. We note that the California cases
limited a duty of care to identifiable victims have focused
on the duty to warn. The special considerations surrounding

imposition of a duty to warn may justify limiting its scope.
See infra at 25.

-20-
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by that person. Where the state, through its negligence,
allows a parolee to cause foreseeable harm to a third
person, we see no reason to predicate liability wholly on
the state"s ability to predict the victim®s name. A victim
may be "foreseeable” without being specifically
identifiable.

The victims in this case, moreover, were foresee—
able as more than simply members of the general public. All
three were residents of an isolated community of fewer than
100 residents™*"" into which Nukapigak was released. One of
them was one of Nukapigak®"s stepdaughters; the others were
her boyfriend and her aunt. Nukapigak®™s stepdaughters had
been identified by at least one prison employee as
particularly at risk. IfT they were foreseeably endangered,
their close friends and relatives may also have been within

a zone of especially foreseeable victims.12

11. Point Lay had a total population in 1980 of
from thirty to sixty-eight residents. Alaska, Description
of Resources in the Cities and Villages [Criminal Justice
Planning Agency, October 1981] sets the figure at thirty.
Alaska®s 1980 Population, a Preliminary Look, [Alaska Dept,
of Labor, January 1, 1981] estimates the village®s
population at sixty-eight.

12. Cje. Hedlund v. Superior Court, 669 P.2d 41
(Cal. 1983) . In that case, the California Supreme Court
held that a psychotherapist was under a duty to protect the
young son of a woman who had been 1identified as a potential
victim of a mental patient. The court noted that it was not

(Footnote Continued)
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We conclude that both Nukapigak®s victims and his
actions were within the zone of foreseeable hazards of the
state"s failure to use due care in supervising Nukapigak. A
trier of fact may decide that, under the circumstances,
state employees™ use of care in supervising Nukapigak or in
planning and administering his parole could not have
prevented the murders, or that the state did, 1in fact, act
reasonably. We cannot conclude as a matter of law, however,
that the murders or the victims were sufficiently
unforeseeable to relieve the state of liability for the
consequences of 1its negligence.

B. Other Criteria.

The remaining D.S.W. criteria, on balance, also

militate 1in favor of imposing a duty of due care on the

state. There 1i1s no question that the plaintiffs suffered
injury; the asserted failure to supervise Nukapigak
adequately - if proved at trial - can be viewed as closely

connected to that injury. The state"s abrogation of its cvn
responsibility for adequately supervising this particularly

dangerous parolee - if proved at trial - cannot Dbe

(Footnote Continued)

"unreasonable to vrecognize the existence of a duty to
persons in close relationship to the object of a patient®"s
threat, for the therapist must consider the existence of
such persons both in evaluating the seriousness of the
danger posed by the patient and in determining the
appropriate steps to be taken to protect the named victim."

-22-
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characterized as anything but morally blameworthy. A rule
imposing liability for such derelictions would, in all
probability, aid in deterring such conduct in the future.
The state argues that the burdens and consequences
of 1imposing financial Jliability for failure to supervise
adequately would be severe and unwarranted. It claims that
the imposition of such a duty would cause "intolerable judi—
cial 1interference with judgmental corrections®™ decisions”
and impose an economic burden, ™"reordering state priorities
in allocating manpower and funds™ and causing other socially
desirable programs to suffer. We are not convinced by the
generalized arguments the state has presented on this 1issue.
By imposing a duty of due care on corrections personnel we
are not requiring that the state spend limitless sums of
money taking every conceivable precaution to prevent any
possible violent action on the part of any parolee. We
merely conclude that state officials have the duty, within
the confines of existing policies and budgetary constraints,
to exercise due care in supervising parolees. We do not
believe that a rule imposing such a duty will significantly
expand the responsibility of the state to the public and to
its parolees; it might, however, convince state officials of
a need to consider more carefully the decisions they make

that might have potentially disastrous consequences.
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We therefore hold that state corrections personnel
have the duty to use due care in supervising parolees v.nd in
protecting the foreseeable victims of parolees they know, or
reasonably should know, to be dangerous.1* This duty
requires that such officials take whatever precautions that
a reasonable person with their knowledge and authority would
take. We emphasize that the recognition of the duty does
not make the state liable for all harm caused by parolees,
but rather makes i1t liable only when its negligent
supervision and administration of their parole causes the
injury in question. See Lipari v. Sears, Roebuck & Co., 497

F. Supp. 185, 192 (D. Neb. 1980).

13. We recognize the difficulties 1inherent 1in a
requirement that prison authorities accurately predict the
potential dangerousnass of released prisoners. Cf.
Tarasoff, 551 P.2d at 344-45. See also Diamond, The
Psychiatric Prediction of Dangercusness, 123 U. Penn L. Rev.
439, 451 (1974). We do nor intend to impose such a

requirement. We do believe, however, that prison officials
may be required to take into accc; "t the known
characteristics of those they supervise when formulating
plans for parole and 1in carrying out the actual supervision
of parolees. In a similar context, the California Supreme
Court noted that

Within the broad range of reasonable

practice and treatment in which
professional opinion and judgment may
differ, the therapist is free to

exercise his or her own best judgment
without liability; proof, aided by
hindsight, that he or she judged wrongly
is unsufficient to establish negligence.

(Footnote Continued)
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Neakok has alleged that the state was negligent,
not solely in failing to supervise Nukapigak adequately, but
also 1in failing to warn his victims and the residents of
Point Lay that he was dangerous. The state contends that it
had no duty to warn Nukapigak®s potential victims, both
because it could not predict who they were, and for policy
reasons,

Ordinarily, the duty to use reasonable care to
protect the foreseeable victims of a dangerous person may
require a third party to take one or more of various steps,
depending on the nature of the case. "Thus 11t may call for
him to warn the intended victim or others likely to apprise
the victim of the danger, to notify the police, or to take
whatever other steps are reasonably necessary under the
circumstances.” Tarasoff, 551 P.2d at 340. The cases that
have held that warnings may be appropriate, however, have
generally 1involved specifically identifiable victims. See,
e.g., Tarasoff; Jablonski by Pahls v. United States, 712
F.2d 391 (9th Cir. 1983). These cases have concluded that
the policy reasons against issuing warnings are overshadowed
when they can be limited to, and substantially protect an

identified potential victim.

"Footnote Continued)
Tarasoff, 551 P.2d at 345.
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We recognize that a requirement of warnings, un-—
like a requirement of careful supervision, carries with it
the danger that a parolee will be "stigmatized and rehabili—
tation thus seriously 1impaired. We have no interest in
requiring, as a matter of law, that potentially dangerous
parolees be emblazoned with scarlet Ietters14 proclaiming
their status and criminal history before they are released
from prison. Therefore, 1f Nukapigakls victims were fore—
seeable only as members of a limitless class of unidentifi—
able victims of foreseeably dangerous behavior, we would not
impose a duty to warn.

Nukapigakls victims were not unidentifiable, how—
ever. As we have already noted, their status as residents
of this small, 1isolated community, and as the stepdaughter
and the close friends and relatives of the stepdaughter of
Nukapigak make them significantly more "identifiable” than

members of the general public would be.15 Moreover, as

14. See N. Hawthjrne, The Scarlet Letter (1850),
in which the protagonist, Hester Prynne, was forced to wear
a scarlet "A" on her clothing as punishment for having
committed adultery.

15. Several courts have ruled that a duty to warn
may be found where a third party has information which
should have put it on notice thatan identifiable potential
victim was in danger. SeeJablonski by Pahls v. United
States, 712 F.2d at 398;Lipari v. Sears, Roebuck & Co., 497
F. Supp. at 189, n.3.
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residents of a community without police or parole officers,
they may have had a much greater need for warnings than
would a resident of a city with better access to traditional
mechanisms of social control.

The California Supreme Court set forth its reasons
for refusing to impose a duty to warn where a specific vic—
tim was not 1identifiable in Thompson v. County of Alameda,
614 P.2d 728 (Cal. 1980). The state argues that the circum—
stances of this case are substantially similar to those at
issue in Thompson, and urges us to find guidance in that
case. In Thompson, the court held that the authorities
responsible for releasing a juvenile offender who had
threatened to murder an unidentified child in his mother”s
neighborhood had no duty to warn the parents of neighborhood
children. It based 1its holding in part on a belief that
requiring warnings 1in that case would be "unwieldy and of
l.ittle practical value,” producing "a cacaphony of warnings
that by reason of their sheer volume would add little to the
effective protection of the public.”™ Id. at 735. The court
added that ™"the generalized warnings sought to be required
here would do little to 1increase the precautions of any
particular members of the public who may already have become
conditioned to locking their doors, avoiding dark and de-—
serted streets, instructing their <children to bewaie of

strangers and taking other precautions.” Id. at 736.
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In contrast to the circumstances at work in Thomp—
son, warnings in this case would not necessarily have been
either unwieldy or ineffectual. The difficulties 1inherent
in deciding which of the residents of a densely populated
urban area to warn, and the dangers of a "cacaphony of warn—
ings" disappear when the community at 1issue has 68 resi—
dents. It is not unreasonable to imagine that the residents
of a small, 1isolated community have not become conditioned
to protecting themselves from random violence, and that they
might be much more profoundly affected by warnings. More —
over, the possibility of 1issuing discrete warnings to per—
sons in a position to use them effectively 1is much more
realistic in a village like Point Lay than 1in a relatively
anonymous urban neighborhood. Under these circumstances, we
cannot conclude that, as a matter of law, a requirement of
warnings would be unduly burdensome, futile, or counterpro—
ductive.

Other factors present here, and absent in Thomp—
son, militate against precluding a finding that the state,
had it exercised due care, would have warned Nukapigak®s
foreseeable victims. When the state releases a potentially
dangerous parolee into an isolated community without either
police or parole officers, it may reasonably be expected to
take some action to protect the residents. The state

contends that, because of budgetary constraints, this
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protective action cannot include the assignment of a parole
officer to the community or the requirement that an officer
visit the parolee there periodically. We are unwilling to
hold that, under these circumstances, the state®s duty of
care could not require it to 1inform the residents of the
conditions of a releasee®s parole and of any 1information
which leads it to believe he or she might be dangerous.16

Although the California court refused to impose a
duty to warn under the facts of Thompson, it did note that
"[1]n those instances in which the released offender poses a
predictable threat of harm to a named or readily identifi—
able victim or group of victims who can be effectively
warned of the danger, a releasing agent may well be liable
for failure to warn such person.”™ Thompson, 614 P.2d at 738

(emphasis added). We conclude that the residents of a small

remote village may constitute a "group of victims"™ who are

1... The Chairman of the Parole Board testified to
the Board"s approach when an wunrehabilitated prisoner 1is
paroled as a mandatory releasee:

[1]f it"s in. a remote situation, we
throw up our hands, and if 1its in
Anchorage, we tell the P.0. tha.t we want
him to notify the police and everybody
concerned that this person 1is out, 1is on
mandatory release and that they need to
do whatever they can do to try to make
sure that they don"t get involved 1in
something too serious before we pick
them back up.
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sufficiently 1identifiable to justify imposing a duty to
warn. We therefore hold that, i1f Neakok can prove that the
state knew or reasonably should have known that the resi—
dents of Point Lay, or Nukapigak®s wultimate victims, were
seriously endangered when Nukapigak was released into Point
Lay, the spate"s duty of due care may have included a duty
to warn them of the danger.17

In conclusion, the state had a Jlegally imposed
duty to supervise Nukapigak, and a concomitant authority to
impose conditions on his parole and to reincarcerate him if
these conditions were not met. It thus exercised substan—
tial control over him. We hold that, 1in exercising this
control, the state was obligated to use reasonable care to
prevent Nukapigak from causing foreseeable injury to other
people. Whether the state breached 1its duty of care by
failing to supervise Nukaoigak more closely, to impose spe—

cial conditions of parole, to warn the residents of Point

Lay of his dangerous propensities, or to take other

17. Our holding does not necessarily 1impose
duty to warn on the state. Instead, we merely hold that the
trier of fact is not precluded from finding that the state,
had it acted reasonably, would have 1issued warnings to the
victims or to the residents of Point Lay.

a



protective measures 1is a question of fact which a jury must

decide.

Ii. IMMUNITY
Even if the state owed a duty of due care to
Nukapigak®™s foreseeable victims, it cannot be held liable
for the breach of that duty if it is immune under the "dis—
cretionary function™ exception set forth in AS 09.50.250.
AS 09.50.250 provides in part:

A person or corporation having a con-—
tract, quasi-contract, or tort clainm
against the state may bring an action

against the state in the superior court.

. However, no action may be brought
under this section if the clainm

O . . . i1s an action for tort,
and based upon the exercise or perfor—
mance or the failure to exercise or
perform a discretionary function or duty
on the part of a state agency or an
employee of the state, whether or not
the discretion involved 1is abused;

The state contends that all of the decisions made in connec—

tion with Nukapigak®™s supervision and conditions of parole

18. Neakok®s complaint alleges that the state was

negligent 1in failing to provide Nukapigak with effective
treatment for alcoholism and violence while he was in
prison. Neither party mentions this count in its brief. We
conclude that the state"s treatment of Nukapigak before his
release is too remote from Neakok®"s injuries to give rise to
a duty to Neakok. While the state may well have owed
Nukapigak a duty to offer rehabilitative programs in prison,

(Footnote Continued)



were discretionary, and that it is therefore immune from any
liability.”

In interpreting AS 09.50.950, we have consistently
held that "liability 1is the rule, 1immunity the exception.”
Johnson v. State, 636 P.2d 47, 64 (Alaska 1981); Japan Air
Lines Co. v. State, 628 P.2d 934, 937 (Alaska 1981); Adams
v. State, 555 P.2d 235, 244 (Alaska 1976). We have recog—
nized that the purpose of the exception is "to preserve the
separation of powers inherent to our form of government by
recognizing that it is the function of the state, and not
the courts of private citizens, to govern.™ Japan Air Lines
Co., 628 P.2d at 936. This purpose is served when the plan—
ning and policy decisions of other branches of government
are insulated from liability. See, e.g., Wainscott wv.
State, 642 P.2d 1355 (Alaska 1982). On the other hand,

however, "not all decisions or acts of state employees fall

(Footnote Continued)

we are unwilling to hold the state liable to Neakok for its
failure to rehabilitate Nukapigak.

19. The Parole Board argues that the decisions
the Board are policy decisions and must be immunized.
Parole Board members, as distinguished from parole officers,
have frequently been afforded quasi-judicial immunity from
liability for their decisions. See Pope v. Chew, 521 F.2d
400 (4th Cir. 1975) ; Pate v. Alabama Board of Paroles, 409

F. Supp 478 (M.D. Ala. 1976) . In this case either the
parole officer or prison counselor also could have imposed
special conditions of parole. In view of our disposition of

the claim against the Parole Board, we need not address the
issue of immunity.

of



within the exception;" rather, immunity attaches "only
"[w]lhere there 1is room for policy judgment and decision.l"
Japan Airlines Co., 628 P.2d at 936 (emphasis in original),
quoting Daleh.ite v. United States, 346 U.S. 15, 36, 97 L.Ed.
1427, 1441 (1953) .

In distinguishing between protected and unprotect—
ed levels of government decision making, we have followed a
number of jurisdictions in holding the government liable for
its "operational™ decisions, but not for decisions made at a
"planning™ level. Under this planning-operational test,
only decisions that rise to the level of basic planning or
policy formulation will be considered discretionary; deci—
sions that implement policy decisions and are ministerial or
operational in nature will not be immune. Johnson v. State,
636 P.2d at 64; State v. I1*Anson, 529 P.2d 188, 193 (Alaska
1974) .

In adopting the planning-operational test, we
followed tbs California Supreme Court 1in rejecting "simple
semantic inquiry into the meaning of the word “discretion—
ary,"™ since "almost any act, even driving a nail 1involves
some “discretion."" State v. Abbott, 498 P.2d 712, 720
(Alaska 1972), quoting Johnson v. State, 447 P.2d 352 (Cal.
1968). We concluded that the planning-operational test "has
the analytic virtue of focusing on the reasons for granting

immunity to the governmental entity,” and 1is therefore "a
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well-reasoned approach to the problem." State v. Abbott,
498 P.2d at 721. The test®"s focus allows it "to give legis—
lative and executive policymakers® sufficient breathing space
in which to perform their vital policy making ~functions,"”
Tarasoff v. Regents of the University of California, 551
P.2d 334, 350 (Cal. 1976), while avoiding the 1immunization
of every minor exercise of discretion. Since adopting the
planning-operational test we have refused to iImmunize even
acts that involve substantial exercise of discretion, but
that uid not rise to the level of policy decisions. See,
e.g., Moloso v. State, 644 P.2d 205, 219 (Alaska 1982).

In view of these guidelines for applying the dis—
cretionary function exception, we cannot accept the state’s
argument that all decisions that concern parole are discre—
tionary and must be immunized. The state argues that parole
decisions necessarily require sensitive balancing of compet—
ing interests of rehabilitation and public safety and are,
by their nature, policy decisions. However, Neakok®"s claims
against the state are based primarily on day-to-day acts of
corrections personnel. These employees were not involved 1in
basic policy making; they were instead assigned to implement
the policies passed down to them by the Parole Board and by
their superiors or required of them by the basic tenets of
negligence law. In describing their decisions as involving

policy making, the state has, 1in our view, substituted the
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words "policy making™ for the word "discretionary,” and
proceeded with the essentially semantic inquiry rejected 1in
Abbott and Johnson. While the employees assigned to
supervise Nukapigak made decisions involving some
discretion, they cannot be said to have made policy. As we
have already noted, we have not interpreted AS 09.50.250 as
immunizing all decisions requiring the exercise of some
degree of discretion.

The policies of the Parole Board required
Nukapigak®s prison counselor to formulate a parole plan for
him before he was released. They also authorized both the
counselor and Nukapigak®s parole officer to 1impose special
conditions of parole. Possible special conditions included
requirements that Nukapigak refrain from drinking alcohol,
that he participate in an alcohol rehabilitation program or
marital counseling, or that his residency be set in a place
(e.g., Barrow) where there were law enforcement officers and
treatment programs to supervise him. Formulation of the
paiole plan, and selection of special conditions were not
basic planning or policy making activities that would be
immunized under AS 09.50.250. Instead, they 1implemented, a
policy already devised by the Parole Board. While the dis—
cretionary function exception immunizes the formulation of
policy, the state may be held liable if that policy is neg—

ligently implemented. State v. 1"Anson, 529 P.2d at 194.
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Similarly, the actions of Nukapigak®s parole offi—
cer in supervising him, andin deciding not to appoint a
parole liaison advisor, not to inform appropriate people in
the small community of Point Lay of his parole status, and
not to warn his stepdaughter andother potential victims of
his dangerous propensities cannot be characterized as basic
policy decisions. Employees of the Division of Corrections
were charged with supervising Nukapigak while he was on
parole. Their actions 1in carrying out that duty took place
"at the lowest, ministerial rung of official action,”
Tarasoff, 551 P.2d at 350, quoting Johnson v. Statg, 447
P.2d at 362, and cannot be immunized.

We find support for a holding rejecting immunity
in several well reasoned decisions of other courts. Under
circumstances comparable to those at issue here, a number of
jurisdictions have refused to shield operational decisions
of parole officers, probation officers, and government em—
ployed custodial officers. Thus, for example, in Johnson v.
State, 447 P.2d 352 (Cal. 1968), the California Supreme
Court refused to immunize a parole officer"s failure to warn
a juvenile parolee"s foster parents of his dangerous pro—
pensities. The court acknowledged that the parole officer
exercised discretion 1in selecting "those elements of the
youth®s character and background which would be most helpful

to the foster parents and yet would not endanger the parole
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effort,” jld. at 357, but concluded that such "discretion did
not rise to the level of policy formation." In Rieser v.
District of Columbia, 563 F.2d 462, the court held that the
District of Columbia was not immune from suit for a parole
officer"s failure to warn a parolee®"s employer of his
criminal record and to supervise him adequately. The court
specifically noted that the parole officer "was not involved
in the formulation of policy, but in the execution of policy
as it affected an individual parolee.” Id. at 475. See
also White v. United States, 317 F.2d 13 (4th Cir. 1963)
(Veteran®s Administration Hospital administrators®™ decision
to allow mental patient privileged status not immune);20
Tarasoff, 551 P.2d 334, (state-employed psychiatrists®

decision not to warn their patient®s identifiable victim not

immune); Bellavance v. State, 390 So.2d 422 (Fla. App. 1980)

20. The White court noted that:

While the policy embodied in the
Veteran®s Administration Regulations
that patients should be allowed the
maximum of freedom warranted by their
condition 1is a discretionary decision,
the application of that policy to an
individual case is not vithin the
category of policy decisions exempted by
the [Tort Claims] statute. The
application of that policy to the
individual case 1s an administrative
decision at the operational level.

317 F.2d at 17.
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(State hospital administrators®™ decision to release mental
patient not immune).

The policies of the Division of Corrections and
the Parole Board as well as the Alaska Constitution impose a
body of operational duties un the Division and its
personnel. These laws and policies require the Division and
its personnel to supervise parolees adequately, and give
them authority to create individualized plans of parole, to
appoint parole advisors and otherwise to dictate terms and
conditions of parole. Many of these activities require the
exercise of some judgment, but none are policy decisions.

Accordingly, actions taken by personnel of the
Division of Corrections to fulfill their duty to follow the
policies of the Division and the Parole Board, and to super—
vise parolees adequately, should be scrutinized under estab—
lished principles of negligence law. This analysis does.not
render the choices facing a parole officer 1irrelevant. In
Johnson v. State, 447 P.2d at 358, the California Supreme
Court noted that its rejection of a literal interpretation
of "discretionary"”

merely 1implies that the existence of

some . . . alternatives facing the em—

ployee does not perforce lead to a hold—

ing that the governmental unit thereby

attains the status of non-liability

under [the discretionary function excep—

tion] . These alternatives may well play

a major part in the resolution of the
substantial question of negligence; they



do not, however, dispose of the thresh-—
old question of immunity.

The need to make decisions about Nukapigak®"s supervision 1in
the 1light of competing considerations about his successful

parole and the protection of the public must be considered
in deciding whether state employees in fact acted negligent—
ly. IfT these decisions were made reasonably and carefully,

the state will not be held liableeven if, 1in retrospect, an
alternative decision might have averted the murders. We
cannot conclude, however, that the availability of these
choices should immunize the state entirely for its failure

to use due care in supervising Nukapigak.

V. CAUSATION
The state argues that, even if it breached a duty
to Neakok and is not immune from,liability for that breach,
its actions were not a proximatecause of the murders. It
contends both that the connections between its acts and the
murders were too attenuated to support a finding of proxi—
mate cause and that Nukapigak®s acts were an independent
intervening cause which relieved the state from liability.
The question of proximate cause becomes one of the law only
"where the evidence 1is such that reasonable minds cannot
differ."” Sharp v. Fairbanks North Star Borough, 569 P.2d
178, 183-84 (Alaska 1977). The evidence in this case does

not preclude a finding of causation by a reasonable jury,
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and we therefore cannot hold that, as a matter of law, the
state®"s alleged negligence did not cause the murders.

A party"s negligence is a proximate cause of an
injury only when the negligent act "was more likely than not
a substantial factor in bringing about [the] injury."
Sharp, 569 P.2d at 181. Normally, the substantial factor
test may be satisfied only by a showing "both that the
accident would not have happened “but for®™ the defendant®s
negligence and that the negligent act was so important in
bringing about the 1injury that reasonable men would regard
it as a cause and attach responsibility to it.” Id. ,
quoting State v. Abbott, 498 P.2d at 726-27.

The state contends that the murders would have
occurred even if it had exercised due care, and that its
alleged negligence 1is therefore not a "but for"™ cause of
harm. We cannot say, as a matter of law, that reasonable
jurors could not believe that if Nukapigak®s wife had been
warned of the danger she would not have protected her daugh—
ter, that if the villagers had been warned they would not
have helped him to obtain alcohol, that 1if Nukapigak had
been prohibited under his conditions of parole from drink—
ing, he would net have become drunk, or that, if a local
parole advisor had been appointed, Nukapigak®s possession of

firearms would have been prevented or reported. Reasonable



jurors could certainly find that, without alcohol or fire—
arms, the murders would not have happened.

The state also contends that Nukapigak®s acts
themselves were a superseding cause of Neakok®"s injury and
that the state should therefore be relieved from liability
for its own alleged negligence. The Restatement (Second) of
Torts Section 440 (1965) suggests several factors which may
be considered in establishing the existence of a superseding
cause of an injury which will relieve a negligent actor from
liability. These standards include: (1) the fact that the
intervention brings about harm different 1in kind from that
which would otherwise have resulted from the actor™s negli—
gence; (2 the fact that the result appears highly
extraordinary after the event; (3 the fact that the
intervening force operates 1independently of the actor"s
negligence; (4) the fact that the operation of the force 1is
due to a third party"s acts, especially if that act 1is
wrongful; and (5) the degree of culpability of the third
person®s acts. These standards do not support a conclusion
that Nukapigak®s acts were a superseding cause of Neakok®s
injury. The state"s duty to supervj.se Nukapigak adequately
and to impose special conditions of parole on him was
intended, 1in part, to protect the public and to prevent
Nukapigak from committing new crimes. Indeed, if the state

owed any duty to Neakok, 1t was to use reasonable care to
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prevent Nukapigak from committing new crimes. Nukapigak®s
actions, although highly culpable, were not unforeseeable or
independent of the state”s negligence.21 Under these cir—
cumstances Nukapigak®s acts cannot be viewed as a supersed—

ing cause of Neakok®"s injury. Cf. Morris v. Farley Enter—

prises, Inc. , 661 P.2d 167 (Alaska 1983) .~

V. CONCLUSION
In  bringing this action, the survivors of
Nukapigak®s victims have claimed that the state"s negligent

supervision and treatment of a dangerous parolee allowed

21. Neither the intentional character of
Nukapigak®s acts nor their culpability can relieve the state
of liability where, as here, the state owed a duty of due
care to prevent Nukapigcik®s intentional, culpable acts. See
Decker v. Gibson Products Co. of Albany, 679 F.2d 212 (11th
Cir. 1982) .

22. In Morris,we held that a liquor store that
sold alcohol to a minor could be held liable for deaths
caused by an ensuing automobile accident, despite the

wrongfulness of the minor"s conduct 1in purchasing the liquor
and sharing it with the driver of a car.

The state also argues that 1its actions were not
"so importantin bringing about the 1injury that vreasonable
menwould regard [them] as a cause."lt contends that
Nukapigak®™s actions were so much more important as causes of
the injury that the state"s alleged negligence must be seen
as, at most, an attenuated cause of the murders. Again, if
the state was negligent at all, it was negligent in failing
to use due care to prevent circumstances which would make
Nukapigak 1likely to be violent. Nukapigak®s violent acts
cannot therefore be viewed as a cause of the injuries
independent of the state®s negligence.



that parolee to commit three foreseeable and avoidable mur—
ders. By 1its motion for summary judgment, the state con-—
tends that, even if it was negligent, it cannot be held
liable for its negligence because it bad no duty to protect
the parolee®s eventual victims, because 1its negligent ac—
tions were discretionary, or because 1its negligence could
not have caused the murders. We reach no conclusions as to
the reasonableness in fact of the state®"s treatment or su—
pervision of Nukapigak. We hold, however, that the state
had a duty to supervise him carefully, that this duty ex—
tended to anyone foreseeably endangered by him, and that the
sovereign immunity statute will not shield the state fronm
the consequences of 1its breach of that duty. We conclude
that Neakok has submitted enough evidence of the state’s
negligence, and of the foreseeability and preventability of
Nukapigak®s actions to merit denial of the state"s summary
judgment motion. Accordingly, except insofar as it subjects
the state to liability for its negligence in treating
Nukapigak in prison, and subjects the Alaska Parole Board to
liability, we affirm the judgment of the superior court.

AFFIRMED in part, REVERSED 1in part, and REMANDED.



MATTHEWS, Justice, joined by RABINOWITZ, Chief Justice,
dissenting.

In my view, the state 1is not subject to liability 1in
tort for failing to impose conditions of parole, either at the
parole board or the parole officer level. Such decisions are
akin to decisions which a sentencing judge must make 1in deciding
on the terms of a sentence of probation and are plainly
discretionary.” The fact that such decisions may be made by
parole officers does not make them different 1in the degree or
type of discretion involved from those made by the parole board.

With respect to the question of whether a parole
officer, and the state, may be liable for negligently supervising
a parolee, 1 believe that there may be liability should a parole
officer fail to respond appropriately upon receiving notice of a

3
parole violation having potentially serious 1implications. I

1. <3f. State v. Chaney, 477 P.2d 441, 443-44 (Alaska
1970)(sentencing 1is a discretionary judicial function which
involves the judicious balancing of the many and ofttimes
competing factors encompassed within the constitutional
touchstones of reformation and protection of the public).

2. "[1]t isthe nature of the conduct, vrather than
the status of the actor that governs whether the discretionary
function exception applies in a given case." United States wv.

Varig Airlines, 467 U.S. 797, 813, 81 L.Ed.2d 660, 674 (1984).
See also Earthmovers of Fairbanks, 1Inc. v. State, 691 P.2d 281
(Alaska 1984) (police officer®s decision to reduce speed limit 1is
discretionary).

3. See City of Kotzebue v. McLean, 702 P.2d 1309

(Footnote Continued)
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would not take the next step and hold that there can be liability
for an alleged failure to seek out parole violations. Such a
ruling would 1interfere with decisions which are necessarily
discretionary, involving a balancing of the sometimes competing
goals of obtaining the maximum degree of rehabilitation while
avoiding unnecessary 1interference with the parolee, protecting
the public, and maximizing the effective allocation of available
resources.

Concerning the failure to warn claim, 1in my view the
state was entitled to summary judgment that as a matter of law
there was no duty to warn. The only events from which one might
conclude that Nukapigak was dangerous occurred before he was
imprisoned. His wife, his step-daughter, and the inhabitants of
Point Lay 1in general knew of these acts. Nukapigak did not
develop any mental 1illness 1in jail nor did he make any threats
while he was there. The state knew nothing significant about
Nukapigak that was not generally appreciated in Point Lay.

Imposing a duty to warn 1is appropriate only where there
is superior knowledge. Thus the California Supreme Court 1in the
leading <case of Tarasoff v. Regents of the University of
California, 551 P.2d 334, 347 (Cal. 1976) stressed the danger

that might result from "a concealed knowledge of the therapist

(Footnote Continued)
(Alaska 1985) (police officer has duty to respond upon receiving
notice of a life-threatening situation).
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that his patient was lethal."” The requirement of superior
knowledge 1is consistent with the duty to warn as it exists
generally 1in the law of torts. A manufacturer need only warn of
substantial hazards inherent in his product which are not readily
recognized by the ordinary consumer, Prince v. Parachutes, 1Inc.,
685 P.2d 83 (Alaska 1984) and the owner of land need not warn of
obvious dangers, W. Prosser, Handbook of the Law of Torts 861 at
394 (4th ed. 1971) . Since the state did not have superior
knowledge of Nukapigak®s dangerous propensities no duty to warn
arose.

With respect to the claim that the state should be
liable for failing to provide Nukapigak effective therapy in
jail, 1 agree with the majority® s conclusion that reversal 1is
warranted. In plaintiffs®™ statement of genuine 1issues submitted
in opposition to the state®s motion for summary judgment, no such
contention was raised. Thus, the state was entitled to summary
judgment on the counts relating to this claim.

For these reasons |1 would reverse the decision of the
superior court and remand this case with directions to enter

judgment for the state.
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Before: Burke, Chief Justice, Rabinowitz,
Matthews, Compton, Justices, and Shortell,
Judge.* [Moore, Justice, not participating]

COMPTON, Justice.

MATTHEWS, Justice, with whom RABINOWITZ,
Chief Justice, joins, dissenting in part.

On August 18, 1980, while highly 1intoxicated,
Clifford Nukapigak shot and killed his teenaged stepdaughter
and her boyfriend, and raped, beat and strangled to death
another woman. Nukapigak v. State, 663 P.2d 943 (Alaska
1983) . The murders took place in Point Lay, an 1isolated
community of less than 100 residents and no resident law
enforcement officers. Nukapigak had been mandatorily
released from prison six months before the murders, having
served a six-year sentence, less statutory good time, for an

assault and rape committed in 1975. At the time of the

* Shortell, Superior Court Judge, sitting by
assignment made pursuant to Article 1V, section 16, of the
Constitution of Alaska.
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murders he had the status of a supervised parolee,l and was
reporting by mail to a parole officer.

This case involves a claim for damages against the
State of Alaska, the Division of Corrections, Department of
Health and Social Services, and the Alaska Parole Board, by
relatives of the three persons whom Nukapigak murdered. The
plaintiffs claim negligence 1in failing to impose special
conditions of release at the time of Nukapigak®"s release, to
supervise Nukapigak adequately while he was on parole, in
allowing him to vreturn to a small, 1isolated community
without police officers or alcohol counseling and in failing
to warn his victims of his dangerous propensities. This

petition followed the trial court"s denial of the state"s

1. The mandatory release statute,
AS 33.20.040(a), provides:

A prisoner serving the term or terms for
which the prisoner was sentenced less
good time deductions shall be released
unconditionally 1if there remains less
than 180 days to serve under the

sentence. IfT there vremains more than
180 days to serve under the sentence, a
prisoner, upon release, shall be

considered as if released on parole
until the expiration of the maximum term
or terms for which the prisoner was
sentenced less 180 days.

Nukapigak had accrued 707 days of good time.



2
motion to dismiss or for summary judgment. We affirm 1in

part and reverse 1in part.

I. FACTUAL AND PROCEDURAL BACKGROUND
Clifford Nukapigak had a history of violence while

intoxicated which had led to a series of convictions begin—

ning in 1973. In 1973 and 1974, he was convicted twice for
beating his wife. Both incidents occurred while he was so
drunk that he did not remember them afterwards. He was
convicted 1in 1975 for raping a woman and stabbing and

cutting her vagina. Again, he had been drinking heavily and
claimed to have no recollection of his actions. In imposing
a six-year sentence for the rape, the "trial court considered
comments made to a probation officer by Point Lay residents
indicating that he had raped other women, beat his wife, and
tried to rape his stepdaughter while drunk. Nukapigak ,v.
State, 562.P.2d 697 (Alaska 1977). A psychiatric evaluation
completed at the time expressed concern that Nukapigak®s
repressed sadistic impulses made him especially dangerous.
While incarcerated, Nukapigak received four months

of individual transactional therapy, and participated in an

2 Since this petition 1is from a denial

state®s summary judgment motion, we must make all factual
inferences in favor of Neakok.

of the
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alcohol treatment program and 1in Alcoholics Anonymous for
some time. His therapist recommended that he receive
additional alcohol treatment before he was released. In
April and May of 1979, he wrote to Superior Court Judge
Gerald J. Van Hoomissen, requesting an order to participate
in a comprehensive alcohol program outside of the prison in
Fairbanks. Despite Judge Van Hoomissen®s approval, he was
not allowed to enroll 1in the program, apparently because he
had told prison personnel "that he pretty much had the
situation whipped.”™ His prison counselor testified that he
saw the request as a ruse "just to get out of the confines
of the institution for some periods of time."

Despite Nukapigak®"s claims to have conquered his
alcohol problems, at least one prison counselor predicted
that he would have trouble with drinking after his release.
That counselor was concerned that Nukapigak would be a par—
ticular danger to his stepdaughters, whom he had apparently
previously assaulted while drunk. She expressed her fears
to both the Parole Board and other staff members.

Nukapigak applied for parole and for executive
clemency while 1in prison. Both requests were denied. A 1977
progress report prepared for his parole hearing reported
that he had been a good worker, had gotten along well with
staff and inmates, and had become very religious. It noted

4
that "there 1is a serious risk to society if he resumes his



drinking™ and concluded that his success on parole depended
entirely on whether he could refrain from using alcohol.

Nukapigak was vreleased 1in February 1980 under
general parole conditions which required that he obtain
employment, obey the law, report to his parole office month—
ly by mail, and not handle or possess firearms or other
weapons. Policy required that Nukapigak®s prison counselor
formulate a plan for his parole. Nukapigak®s parole officer
was required by that same policy to review and approve the
plan. However, no such plan was developed. The parole
officer did not read Nukapigak®"s prison file until after his
release. Parole Board policy to the contrary, prison
officials did not forward information regarding Nukapigak to
the Parole Board for 1its use in considering imposition of
special conditions of parole. Although both Nukapigak®s
prison counselor and his parole officer also were authorized
to impose special conditions of parole, neither was aware of
this authority. Neither imposed such conditions.
Consequently, no special conditionsof parole were
established for Nukapigak, and he was not prohibited from
drinking alcohol.

Nukapigak returned to Point Lay, where he had
lived for two years prior to his arrest, nnd where his wife,

child and five stepchildren were living. He obtained a job

with the North Slope Borough, and apparently performedwell
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(his parole officer received a letter from his employer in
June saying he was doing an outstanding job) . He made
reports by mail to his parole officer in which he claimed to
be readjusting. His parole officer, Louis Gazay, met him
only twice: once before his release from prison and once
when both men happened to be in Barrow at the same time in
July 1980. There was no parole officer assigned to Point
Lay and no village resident was appointed as a parole
liaison advisor. The Point Lay Village Council and
residents of the village were not aware that Nukapigak was
under supervision or subject to any conditions of parole.

Apparently Nukapigak did rot drink alcohol from
the time of his release until August 980. At that time, 1in
the face of a breakdown 1in his marriage and other personal
problems, he began drinking heavily. On August 16 he
traveled to Kotzebue with a friend, and apparently drank®
continuously during and after this trip. He spent most of
August 17 drinking in the homes of various villagers. Late
that night he committed the three murders.

The plaintiffs in this case (hereafter collective—
ly referred to as Neakok) are the survivors and personal
representatives of the estates of Nukapigak®™s three victims.
They allege seventeen counts of negligence against the State
of Alaska, the Division of Corrections of the Department of

Health and Social Services (collectively referred to as the



state), and the Alaska Board of Parole. These counts fall
into four general categories: (1) Failure to supervise
Nukapigak adequately or to provide him with treatment and
counseling while he was on parole; (2) Failure to consider
or 1impose appropriate special conditions of parole; (€))
Failure to warn the residents of Point Lay or Nukapigak®™s
family of his dangerous propensity to violence; and (4
Failure to provide effective counseling and treatment befc:”
he was released.

The defendants moved to dismiss or for summary
judgment, claiming that (1) they were immune from Neakok®"s
suit, (2) they owed Neakok no duty to protect him from
Nukapigakls acts, (3 they did not proximately cause
Nukapigak®s acts, and (4) they could not legally have
intervened with Nukapigak to the extent proposed by Neakok.
The motion was denied, and this petition followed.

As the parties have recognized, the central ques—
tions in this case are (1) whether the defendants owed a
duty to Nukapigak®s victims, and (2) whether, even if such, a

duty was owed, the defendants are immune from liability for

3. Neakok does not allege that the state was
negligent in releasing Nukapigak. His release was mandated
by AS 33.20.040.



any breach of that duty.~ We concede that the state did
owe a duty to protect Nukapigakls foreseeable victims. We
further conclude that the actions (and 1inactions) of the
state"s employees which form the basis for Neakok®"s claims

were, in Jlarge part, ministerial acts for which the state

may be held liable.

1. DUTY
While the parties have treated the 1issue of the
defendants®™ immunity as a threshold question, we agree with

the California Supreme Court that "[c]Jonceptually, the

4. Plaintiffs have sued defendants col
not segregating theories of liability between them.
Defendant Alaska Parole Board has been sued as an entity,
individual Board members have not been sued, and no theory
of liability specifically addressed to the Board has been
asserted. At the time of this incident, the Parole Board
was a creature of AS 33.15.010, existing within the
Department of Health and Social Services. The
Administrative Procedures Act did not apply to the chapter.
AS 33.15.250. Prison counselors and parole officers were
employees of the Department.

The legal status of the Board is unclear.
However, 1t is undisputed that (1) prison officials did not
forward material concerning Nukapigak to the Board prior to
his release; (2) the Board did not become aware of
Nukapigak®™s release until sometime after the fact; (3) the
Board was never informed that Nukapigak was violating any
term of his general conditions of release so that it might
direct his arrest; and (4) the Boa”d was never requested to
act by anyone. Thus we conclude that reasonable minds could
not differ regarding the absence of fault on the part of the
Board, and accordingly summary judgment should have been
entered in favor of the Board.

"ectively,



question of the applicability of a statutory immunity does
not even arise until it 1is determined that a defendant
otherwise owes a duty of care to the plaintiff and thus
would be liable in the absence of such immunity.” Davidson
v. City of Westminster, 649 P.2d 894, 896 (Cal. 1982). \We
therefore begin our analysis with an examination of the duty
the state owed to Neakok.

"Duty," as the word is used in negligence law, "is
not sacrosanct in itself, but only an expression of the sum
total of those considerations of policy which lead the law
to say that a particular plaintiff is entitled to
protection.” Prosser, Law of Torts (4th ed. 1971) at
325-26. In D.S.W. v. Fairbanks North Star Borough School
District, 628 P.2d 554, 555 (Alaska 1981), we adopted a list
of "considerations” set forth by the California Supreme
Court to aid 1in deciding when, as a matter of policy, a
particular plaintiff 1is entitled to protection. These
considerations include foreseeability of harm, the closeness
of connection Dbetween the defendant®™s conduct and the
plaintiff*s injury, i the moral blame attached to the
defendant®s conduct, the policy of preventing further harm,
the extent of the burden to the defendant and consequences
to the community of 1imposing a duty of care, and the
availability, cost and prevalence of insurance for the risk,

involved.
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A. Foreseeability.

The most important single criterion for imposing a
duty of care is foreseeability. Tarasoff v. Regents of the
University of California, 551 P.2d 334, 342 (Cal. 1976).
The general rule of negligence law is that a defendant owes
a duty of care "to all persons who are foreseeably endan—
gered by his conduct, with respect to all risks which make
the conduct unreasonably dangerous.”™ Rodriguez v. Bethlehem
Steel Corp., 525 P.2d 669, 680 (Cal. 1974). Traditionally,
however, the common law has not required a defendant to
prevent foreseeable harm when, to do so, he or she must
control the conduct of another person or warn of such con-—
duct. Tarasoff, 551 P.2d at 342-43. This rule has an
important exception: When a defendant stands in a special
relationship to either the dangerous person or the potential
victim, the defendant 1is required to control the dangerous
person or warn or otherwise protect the victim. Restatement
(Second) of Torts Section 315 (1965).

The state contends that its vrelationship with
Nukapigak was not sufficiently close to give rise to a duty
to control him. It argues that a duty to control a third
person should be [limited to situations where a dangerous
person 1is in the defendant®s actual custody or negligently
released from custody, or where the hazard 1is created by the

defendant. Sle, e.g., Bradley Center v. Wesner, 296 S.E.2d
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693 (Ga. 1982); Grimm v. Arizona Board of Prisons and Pa-—
role, 564 P.2d 1227 (Ariz. 1977); Morgan v. District of
Columbia, 449 A.2d 1102 (D.C. App. 1982).

We do not believe that a duty to control or warn
can be so narrowly limited. Although the state was required
to release Nukapigak, he remained under state supervision as
a parolee. It could regulate his movements within the
s ite, require him to report to a parole officer under
conditions set by that officer or a prison counselor,
require him to undergo treatment for alcoholism, and impose
and enforce special conditions of parole including
requirements that he refrain from the wuse of alcohol,
participate in an alcohol rehabilitation program, and that
he consent to a search of his residence to see 1if he
possessed firearms. It could revoke his parole and

5
reincarcerate him if he violated these conditions. While

5. At the time of Nukapigak®s release,
apparently some confusion among parole officers and prison
counselors as to whether special conditions of parole could
be imposed on mandatory releasees. This confusion stemmed
from dicta in a plurality opinion in Morton v. Hammond, 604
P.2d. 1 (Alaska 1979), which suggested that the parolL”
mandatory releasee could be revoked for violati.
statutory conditions of parole, but that special condit..".is
could not be 1imposed. However, the Parole Board and the
Division of Corrections did not change their policies 1in
response to Morton and continued to treat mandatory
releasees identically with other prisoners.

(Footnote Continued)
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the state could net completely control Nukapigak®s conduct,
it was hardly in the position of a stranger who (at least
according to the traditional rule) cannot be expected to
interfere with the conduct of a third person.

Moreover, the specialrelationship between
Nukapigak and the state was not solely defined by
Nukapigak®™s status as a parolee. Prior to his release,
Nul™ .pigak was incarcerated for over four years. During that
time, close observation had led at Jleast one prison
counselor to conclude that Nukapigak presented a special
danger to his stepdaughters, and had caused other
corrections personnel to suggest that he would be dangerous
to society if he resumed drinking. The state®s enhanced
ability to observethe conditions under which a prisoner
might be expected to be especially dangerous 1increases Iits
potential ability to limit his dangerousness as a parolee.

The state thus stands 1in a special relationship

with a parolee, both because of 1its increased ability to

(Footnote Continued)

We agree with rhe concurring opinion of
Rabinowitz, C. J. and Matthews, J. 1in Morton, 604 P.2d at 4,
and with the more recent decision of the court of appeals
(Braham v. Bierne, 675 P.2d 1297 (Alaska App. 1984)), that
mandatory releasees, who are "considered as if released on
parole™ (AS 33.20.040) are subject to the same conditions of
parole as any other parolee. We therefore conclude that the
parole of a mandatory releasee may be revoked if he or she
violates special conditions of parole.
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foresee the dangers the parolee poses and because of its
substantial ability to control the parolee. Given this spe—
cial relationship, it is not unreasonable to impose a duty
of care on the state to protect the victims of parolees.£
The courts of a number of other jurisdictions have
imposed a duty to protect the potential victims of a third
party on persons or institutions with a special relationship
with that third party. In the landmark case of Tarasoff v.
Regents of the University of California, 551 P.2d 334 (Cal.
1976), the California Supreme Court held that the special
relationship between a psychotherapist and a patient imposes
on the therapist a duty to act reasonably to protect the
foreseeable victims of the patient. In Rieser v. District
of Columbia, 563 F.2d 462 (D.C. Cir. 1977), modified on
other grounds on hearing en banc, 580 F.2d 647 (D.C. Cir.
1978), the District of Columbia Circuit Court of Appeals

held that the special relationship between a parole officer

and a parolee 1imposed a duty on the parole officer to

6. It is possible that the state could not have
protected Neakok without exercising greater control than
would have been permissible. Neakok®s claim alleges,

however, that the state failed to use due care in exercising
whatever control it legitimately did have over Nukapigak.
Whether the murders would have occurred but for this alleged
failure 1s a question of causation rather than of duty. We
cannot conclude that, as a matter of law, the state should
be excused from a duty to exercise that limited control
carefully merely because it was not unlimited.



protect the parolee®s potential victims. In Semler v.

Psychiatric Institute of Washington, D.C. , 538 F.2d 121 (4th
Cir. 1976), cert, denied 429 U.S. 827 (1976), it was held

that a court probation order imposed on a state hospital a
special relationship with a patient which required the hos—
pital to protect the public from him. See also Johnson wv.

State, 447 P.2d 352 (Cal. 1968); Lipari v. Sears, Roebuck &
Co., 497 F. Supp- 185 (D. Neb. 1980); Peterson v. State, 671

P.2d 230 (Wash. 1983). The relationship between the state
and a parolee 1is comparable to the relationship found
sufficient in each of these cases to justify the 1imposition
of a duty to control a third person.

Having decided that the state may be required to
use due care to control the actions of a third party, we
turn to the question of whether the injury to Neakok was a
foreseeable hazard of its failure to use due care in super—
vising Nukapigak. As we noted at the outset, consideration
of the foreseeability of injury 1is central to a deter—
mination of whether a duty of care exists. The state may be
held liable for its failure to act reasonably and carefully
only 1if it could have foreseen that its failure to do so

might cause harm to Neakok.

7. While a specific case-by-case determination

(Footnote Continued)
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Article 1, section 12 of the Alaska State Consti—
tution requires that penal administration be "based upon the
principle of reformation and upon the need for protecting
the public.”™ We have held that the public 1is an intended
beneficiary of this article. Abraham v.State/ 585 P.2d
526, 531 (Alaska 1978). The state 1is thus required to
consider public safety 1in 1its administration of the parole
systenm, and to supervise parolees 1in such awaythat danger
to thepublic 1is minimized. "Due care” in supervising
parolees and in planning for their parole is defined in part
by the need to protect the public from dangerous parolees.
In light of this constitutional framework, it is difficult
to accept the argument that harm to the public 1is not a
foreseeable consequence of the failure to exercise due care.

The state regulations, policies and procedures
governing the parole and supervision of mandatory releasees
provide a number of avenues through which "due care"™ may be
defined. At the time Nukapigak was released, state policy

required that a release plan be formulated for each parolee,-

(Footnote Continued)

of foreseeability and causation lies within the province of
a jury, the existence of a duty 1is a question of law.
Semler v. Psychiatric |Institute of Washington, D.C., 538
F.2d 121, 124. In deciding whether Nukapigak®s criminal
acts were a "foreseeable™ risk of a failure to use due care,
we do not determine whether, under the specific facts of
this case, state employees should have foreseen that the
murders would occur.
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and that his or her field officer investigate it for authen—
ticity and to determine whether it was the best plan avail—
able. This investigation included verification of the

parolee™s proposed address and place of employment. A
Parole Board directive also required that special conditions

of parole be considered for all releasees who had been

convicted of crimes of violence, who had physically injured

their victims, or who had been sentenced to an effective

sentence of more than five years. Under these special

conditions, Nukapigak could have been required to refrain

from drinking, participate in an alcohol rehabilitation

program, or to live in a community with appropriate

supervisory personnel. The evidence Neakok has submitted

indicates that either Nukapigak®s prison counselor or his

parole officer could have imposed special conditions of

parole. In addition, Parole Board regulations allowed the

appointment of a local resident as a parole advisor to work

with a parolee and report specific events to his parole

officer.

It should not be difficult to foresee that the
failure to use due care in following these procedures, and
in supervising a parolee after his or her release, might
result in harm to the public. In Nukapigak®s case, the
potential effects of a failure to use due care appear espe—

cially clear. Nukapigak had committed violent <crimes
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against both relatives andstrangers while 1intoxicated. He
had been 1identified by a number of sources asa potential
danger to society if he resumed drinking. A psychological
evaluation had cautioned that "because his explosive person—
ality is so ingrained, Clifford is likely to have continuing
problems maintaining [his] newly learned self-discipline and
control in a non-structured environment 1if he continues
drinking."” In light of this 1information, it was not
unforeseeable that if Nukapigak was not supervised or given
counseling, and 1if he wasallowed access to alcohol and
firearms, he might act violently toward those around him.

The state argues that, even if it could have fore—
seen that a failure to supervise Nukapigak carefully might
have endangered the public at large, it owed no special duty

to Neakok. It contends that it could not have identified

8. We cannot accept the state®"s assertion that
the murders were not foreseeable because Nukapigak has never
killed before and because Nukapigak was convicted of
intentional murder and could not therefore have acted in a

drunken stupor. Neakok has submitted evidence that
indicates that the state was on notice that Nukapigak was
violent and uncontrollable when drunk. In light of this
knowledge, it was not wunforeseeable that, 1if he became
drunk, he would commit violent ~crimes. The state"s

inability to predict the exact natxire of these violent
crimes or the exact degree of his intoxication while
committing them does not absolve it of a duty to act
reasonably to prevent them.
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Nukapigak®s specific victims and that it therefore owed
them, as members of the public, no actionable duty.g

The question of whether a duty to control a dan-—
gerous person may be 1imposed when the dangerous person®s
victims cannot be specifically 1identified has divided the

jurisdictions that have considered it. Although  the

Tarasoff court did not emphasize the 1identifiability of the

9 To the extent that the state argues that

cannot be held liable to an individual for breach of a duty
owed to the public at large, 1its argument must be rejected.
We expressly disavowed the "duty to all, duty to no one"
doctrine - providing that the state may owe a duty only to
persons with whom it has a special relationship -- 1in Adams
v. State, 555 P.2d 235, 241-42 (Alaska 1976):

[W]e consider th”t the "duty to all,
duty to no one" doctrine is in reality a
form of sovereign immunity, which 1is a
matter dealt with by statute 1in Alaska,
and not to be amplified by court-created
doctrine. An application of the public
duty doctrine here would result in
finding no duty owed the plaintiffs or
their decedents by the state, because,
although they were foreseeable victims
and a private defendant would have owed
such a duty, no "special relationship”
between the parties existed. Why should
the establishment of duty become more
difficult when the state is the
defendant? Where there is no immunity,
the state 1is to Dbe treated 1like a
private litigant. To allow the public
duty doctrine to disturb this equality
would create immunity where the
legislature has not.

(Footnote omitted).
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victim, subsequent California cases have refused to impose a
duty except to readily identifiable victims. See Thomas v.
County of Alameda, 614 P.2d 728 (Cal. 1980). Other courts
have held that a duty of care may be owed to anyone within a
"class of persons” foreseeably put at risk."X® Thus, in
Lipari v. Sears, Roebuck & Co., 497 F. Supp. 185, 195 (D.
Neb. 1980) , it was held that a psychiatric hospital owed a
duty to protect anyone foreseeably endangered by a patient
and could therefore be held Iliable for the deaths caused
when the patient shot into a crowd in a nightclub. In Pe—
terson v. State, 671 P.2d 230, 237 (Wash. 1983), the Wash-—
ington Supreme Court held that a state psychiatric hospital
could be held liable to a persons injured in a car crash by
a patient it had negligently treated. In both cases the
specific 1identify of the victim was wholly unforeseeable,
even 1f the harm caused was not.

We agree with those courts which have held that
the 1inability to p:edict the special victim of a dangerous
person does not absolve a custodian from a duty to use due

care to protect others who might foreseeably be endangered

10. We note that the California cases
limited a duty of care to identifiable victims have focused
on the duty to warn. The special considerations surrounding
imposition of a duty to warn may justify limiting its scope.
See infra at 25.
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by that person. Where the state, through 1its negligence,
allows a parolee to cause foreseeable harm to a third
person, we see no reason to predicate liability wholly on
the state"s ability to predict the victim®s name. A victin
may be "foreseeable” without being specifically
identifiable.

The victims in this case, moreover, were foresee—
able as more than simply members of the general public. All
three were residents of an isolated community of fewer than
100 residents®™"*** into which Nukapigak was released. One of
them was one of Nukapigak®™s stepdaughters; the others were
her boyfriend and her aunt. Nukapigak®s stepdaughters had
been identified by at Jleast one prison employee as
particularly at risk. IT they were foreseeably endangered,
their close friends and relatives may also have been within

a zone of especially foreseeable victims.12

11. Point Lay had a total population in 1980 of
from thirty to sixty-eight residents. Alaska, Description
of Resources 1in the Cities and Villages [Criminal Justice
Planning Agency, October 1981] sets the figure at thirty.
Alaska®"s 1980 Population, a Preliminary Look, [Alaska Dept,
of Labor, January 1, 1981] estimates the village's
population at sixty-eight.

12. Cf. Hedlund v. Superior Court, 669 P.2d 41
(Cal. 1983). In that case, the California Supreme Court
held that a psychotherapist was under a duty to protect the
young son of a woman who had been identified as a potential
victim of a mental patient. The court noted that it was not

(Footnote Continued)

-21-



We conclude that both Nukapigak®s victims and his
actions were within the zone of foreseeable hazards of the
state®"s failure to use due care in supervising Nukapigak. A
trier of fact may decide that, under the circumstances,
state employees®™ use of care in supervising Nukapigak or in
planning and administering his parole could not have
prevented the murders, or that the state did, in fact, act
reasonably. We cannot conclude as a matter of law, however,
that the murders or the victims were sufficiently
unforeseeable to relieve the state of liability for the
consequences of its negligence

B. Other Criteria.

The remaining D.S.W. criteria, on balance, also

militate in favor of imposing a duty of due care on the

state. There 1s no question that the plaintiffs suffered
injury; the asserted failure to supervise Nukapigak
adequately - if proved at trial - can be viewed as closely

connected to that injury. The state®s abrogation of its own
responsibility for adequately supervising this particularly

dangerous parolee - if proved at trial - cannot be

(Footnote Continued)

"unreasonable to recognize the -existence of a duty to
persons in close relationship to the object of a patient”s
threat, for the therapist must consider the existence of
such persons both in evaluating the seriousness of the
danger posed by the patient and in determining the
appropriate steps to be taken to protect the named victim."
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characterized as anything but morally blameworthy. A rule
imposing liability for such derelictions would, 1in all
probability, aid in deterring such conduct in the future.
The state argues that the burdens and consequences
of imposing financial Jliability for failure to supervise
adequately would be severe and unwarranted. It claims that
the imposition of such a duty would cause "intolerable judi-—
cial interference with judgmental corrections®™ decisions"”
and impose an economic burden, "reordering state priorities
in allocating manpower and funds™ and causing other socially
desirable programs to suffer. We are not convinced by the
generalized arguments the state has presented on this issue.
By imposing a duty of due care on corrections personnel we
are not requiring that the state spend limitless sums of
money taking every conceivable precaution to prevent any
possible violent action on the part of any parolee. We
merely conclude that state officials have the duty, within
the confines of existing policies and budgetary constraints,
to exercise due care 1in supervising parolees. We do not
believe that a rule imposing such a duty will significantly
expand the responsibility of the state to the public and to
its parolees; it might, however, convince state officials of
a need to consider more carefully the decisions they make

that might have potentially disastrous consequences.
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We therefore hold that state corrections personnel
have the duty to use due care in supervising parolees and in
protecting the foreseeable victims of parolees they know, or
reasonably should know, to be dangerous.13 This duty
requires that such officials take whatever precautions that
a reasonable person with their knowledge and authority would
take. We emphasize that the recognition of the duty does
not make the state liable for all harm caused by parolees,
but rather makes it Jliable only when its negligent
supervision and administration of their parole causes the

injury in question. See Lipari v. Sears, Roebuck & Co., 497

F. Supp. 185, 192 (D. Neb. 1980).

13. We vrecognize the difficulties 1inherent
requirement that prison authorities accurately predict the
potential dangerousness of released prisoners. Cf.
Tarasoff, 551 P.2d at 344-45. See also Diamond, The
Psychiatric Prediction of Dangerousness, 123 U. Penn L. Rev.

439, 451  (1974). We do not intend to impose such a
requirement. We do believe, however, that prison officials

may be required to take into account the known
characteristics of those they supervise when formulating
plans for parole and in carrying out the actual supervision
of parolees. In a similar context, the California Supreme
Court noted that

Within the broad range of vreasonable

practice and treatment in which
professional opinion and judgment may
differ, the therapist is free to

exercise his or her own best judgment
without liability; proof, aided by
hindsight, that he or she judged wrongly
is unsufficient to establish negligence.

(Footnote Continued)
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Neakok has alleged that the state was negligent,
not solely in failing to supervise Nukapigak adequately, but
also in failing to warn his victims and the gesidents of
Point Lay that he was dangerous. The state contends that it
had no duty to warn Nukapigak®s potential victims, both

because it could not predict who they were, and for policy

reasons.

Ordinarily, the duty to use reasonable care to
protect the foreseeable victims of a dangerous person may
require a third party to take one or more of various steps,
depending on the nature of the case. "Thus it may call for
him to warn the intended victim or others likely to apprise
the victim of the danger, to notify the police, or to take
whatever other steps are reasonably necessary under the
circumstances.”™ Tarasoff, 551 P.2d at 340. The cases that
have held that warnings may be appropriate, however, have
generally involved specifically identifiable victims. See,
e.g. , Tarasoff; Jablonski by Pahls v. United States, 712
F.2d 391 (9th Cir. 1983). These cases have concluded that
the policy reasons against 1issuing warnings are overshadowed
when they can be limited to, and substantially protect an

identified potential victim.

(Footnote Continued)
Tarasoff,. 551 P.2d at 345.
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We recognize that a requirement of warnings, un—
like a requirement of careful supervision, carries with it
the danger that a parolee will be "stigmatized and rehabili—
tation thus seriously 1impaired. We have no interest in
requiring, as a matter of law, that potentially dangerous
parolees be emblazoned with scarlet Ietters14 proclaiming
their status and criminal history before they are released
from prison. Therefore, 1if Nukapigak®s victims were fore—
seeable only as members of a limitless class of unidentifi—
able victims of foreseeably dangerous behavior, we would not
impose a duty to warn.

Nukapigak®s victims were not unidentifiable, how—
ever. As we have already noted, their status as residents
of this small, 1isolated community, and as the stepdaughter
and the close friends and relatives of the stepdaughter of
Nukapigak make them significantly more "identifiable™ than

members of the general public would be." Moreover, as

14. See N. Hawthorne, The Scarlet Letter (1850),
in which the protagonist, Hester Prynne, was forced to wear
a scarlet "A" on her clothing as punishment for having
committed adultery.

15. Several courts have ruled that a duty to warn
may be found where a third party has information which
should have put it on notice that an 1identifiable potential
victim was 1in danger. See Jablonski by Pahls v. United
States, 712 F.2d at 398; Lipari v. Sears, Roebuck & Co., 497
F. Supp. at 189, n.3.
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residents of a community without police or parole officers,
they may have had a much greater need for warnings than
would a resident of a city with better access to traditional
mechanisms of social control.

The California Supreme Court set forth its reasons
for refusing to impose a duty to warn where a specific vic—
tim was not identifiable in Thompson v. County of Alameda,
614 P.2d 728 (Cal. 1980). The state argues that the circum—
stances of this case are substantially similar to those at
issue 1in Thompson, and urges us to Tfind guidance 1in that
case. In Thompson, the court held that the authorities
responsible for releasing a juvenile offender who had
threatened to murder an unidentified child in his mother™s
neighborhood had no duty to warn the parents of neighborhood
children. It based 1its holding in part on a belief that
requiring warnings 1in that case would be "unwieldy and of
little practical value,"” producing "a cacaphony of warnings
that by reason of their sheer volume would add little to the
effective protection of the public.” Id. at 735. The court
added that "the generalized warnings sought to be required
here would do little to increase the precautions of any
particular members of the public who may already have become
conditioned to locking their doors, avoiding dark and de—
serted streets, instructing their children to beware of

strangers and taking other precautions.” Id. at 736.

-27-



In contrast to the circumstances at work in Thomp—
son, warnings 1in this case would not necessarily have been
either unwieldy or 1ineffectual. The difficulties inherent
in deciding which of the residents of a densely populated
urban area to warn, and the dangers of a "cacaphony of warn-—
ings" disappear when the community at 1issue has 68 resi—
dents. It is not unreasonable to imagine that the residents
of a small, isolated community have not become conditioned
to protecting themselves from random violence, and that they
might be much more profoundly affected by warnings. More —
over, the possibility of issuing discrete warnings to per—
sons in a position to use them effectively 1is much more
realistic in a village like Point Lay than in a relatively
anonymous urban neighborhood. Under these circumstances, we
cannot conclude that, as a matter of law, a requirement of
warnings would be unduly burdensome, futile, or counterpro—
ductive.

Other factors present here, and absent in Thomp—
son, militate against precluding a finding that the state/
had it exercised due care, would have warned Nukapigak®s
foreseeable victims. When the state releases a potentially
dangerous parolee into an isolated community without either
police or parole officers, it may reasonably be expected to
take some action to protect the residents. The state

contends that, because of budgetary constraints, this

-28-
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protective action cannot include the assignment of a parole
officer to the community or the requirement that an officer
visit the parolee there periodically. We are unwilling to
hold that, under these circumstances, the state®"s duty of
care could not require it to inform the residents of the
conditions of a releasee®s parole and of any information
which leads it to believe he or she might be dangerous.16
Although the California court refused to impose a
duty to warn under the facts of Thompson, it did note that
"[1]n those instances in which the released offender poses a
predictable threat of harm to a named or readily identifi—
able victim or group of victims who can be effectively
warned of the dancer, a releasing agent may well be liable
for failure to warn such person.”™ Thompson, 614 P.2d at 738

(emphasis added). We conclude that the residents of a small

remote village may constitute a "group of victims™ who are

16. The Chairman of the Parole Board testified to
the Board®"s approach when an unrehabilitated prisoner 1is
paroled as a mandatory releasee:

[1]f it"s in a vremote situation, we
throw wup our hands, and if 1its in
Anchorage, we tell the P.0. that we want
him to notify the police and everybody
concerned that this person is out, is on
mandatory release and that they need to
do whatever they can do to try to make
sure that they don"t get 1involved 1in
something too serious before we pick
them back up.
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sufficiently 1identifiable to justify imposing a duty to
warn. We therefore hold that, if Neakok can prove that the
state knew cr reasonably should have known that the resi—
dents of Point Lay, or Nukapigak®s ultimate victims, were
seriously endangered when Nukapigak was released into Point
Lay, the state"s duty of due care may have included a duty
to warn them of the danger.17

In conclusion, the state had a legally 1imposed
duty to supervise Nukapigak, and a concomitant authority to
impose conditions on his parole and to reincarcerate him if
these conditions were not met. It thus exercised substan—
tial control over him. We hold that, 1in exercising this
control, the state was obligated to use reasonable care to
prevent Nukapigak from causing foreseeable injury to other
people. Whether the state breached 1its duty of care by
failing to supervise Nukapigak more closely, to impose spe—

cial conditions of parole, to warn the residents of Point

Lay of his dangerous propensities, or to take other
17. Our holding does not necessarily
duty to warn on the state. Instead, we merely hold that the

trier of fact is not precluded from finding that the state,
had i1t acted reasonably, would have 1issued warnings to the
victims or to the residents of Point Lay.
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protective measures 1is a question of fact which a jury must

decide.

Ii. IMMUNITY

Even if the state owed a duty of due care to
Nukapigak®s foreseeable victims, it cannot be held liable

for the breach of that duty if it is immune under the "dis—
cretionary function” exception set forth 1in AS 09.50.250.

AS 09.50.250 provides 1in part:

A person or corporation having a con—
tract, quasi-contract, or tort claim
against the state may bring an action
against the state in the superior court.

; However, no action may be brought
under this section i1f the claim

D . . . is an action for tort,
and based upon the exercise or perfor—
mance or the failure to exercise or
perform a discretionary function or duty
on the part of a state agency or an
employee of the state, whether or not
the discretion involved is abused;

The state contends that all of the decisions made in connec—

tion with Nukapigak®s supervision and conditions of parole

18. Neakok®"s complaint alleges that the state was

negligent in failing to provide Nukapigak with effective
treatment for alcoholism and violence while he was in
prison. Neither party mentions this count in its brief. We
conclude that the state®s treatment of Nukapigak before his
release is too remote from Neakok®"s injuries to give rise to
a duty to Neakok. While the state may well have owed
Nukapigak a duty to offer rehabilitative programs in prison,

(Footnote Continued)
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were discretionary, and that it is therefore immune from any
liability.19

In interpreting AS 09.50.950, we have consistently
held that "liability is the rule, 1immunity the exception.”
Johnson v. State, 636 P.2d 47, 64 (Alaska 1981); Japan Air
Lines Co. v. State, 628 P.2d 934, 937 (Alaska 1981); Adams
v. State, 555 P.2d 235, 244 (Alaska 1976). We have recog—
nized that the purpose of the exception is "to preserve the
separation of powers 1inherent to our form of government by
recognizing that it 1is the function of the state, and not
the courts of private citizens, to govern.™ Japan Air Lines
Co., 628 P.2d at 936. This purpose is served when the plan—
ning and policy decisions of other branches of government
are insulated from liability. See, e.g., Wainscott .
State, 642 P.2d 1355 (Alaska 1982). On the other hand,

however, "not all decisions or acts of state employees fall

(Footnote Continued)

we are unwilling to hold the state liable to Neakok for its
failure to rehabilitate Nukapigak.

19. The Parole Board argues that the decisions of
the Board are policy decisions and must be iImmunized.
Parole Board members, as distinguished from parole officers,
have frequently been afforded quasi-judicial immunity from
liability for their decisions. See Pope v. Chew, 521 F.2d
400 (4th Cir. 1975); Pate v. Alabama Board of Paroles, 409

F. Supp 478 (M.D. Ala. 1976). In this case either the
parole officer or prison counselor also could have imposed
special conditions of parole. In view of our disposition of

the claim against the Parole Board, we need not address the
issue of immunity.
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within the exception;™ rather, immunity attaches "only
"[w]here there 1is room for policy judgment and decision.™"
Japan Airlines Co., 628 P.2d at 936 (emphasis in original),
quoting Dalehite v. United States, 346 U.S. 15, 36, 97 L.Ed.
1427, 1441 (1953).

In distinguishing between protected and unprotect—
ed levels of government decision making, we have followed a
number of jurisdictions in holding the government liable for
its "operational™ decisions, but not for decisions made at a
"planning™ level. Under this planning-operational test,
only decisions that rise to the level of basic planning or
policy formulation will be considered discretionary; deci—
sions that implement policy decisions and are ministerial or
operational in nature will not be immune. Johnson v. State,
636 P.2d at 64; State v. I"Anson, 529 P.2d 188, 193 (Alaska
1974) .

In adopting the planning-operational test, we
followed the California Supreme Court 1in rejecting "simple
semantic 1inquiry into the meaning of the word “discretion—
ary,"" since "almost any act, even driving a nail involves
some “discretion."" State v. Abbott, 498 P.2d 712, 720
(Alaska 1972), quoting Johnson v. State, 447 P.2d 352 (Cal.
1968). We concluded that the planning-operational test "has
the analytic virtue of focusing on the reasons for granting

immunity to the governmental entity,” and 1is therefore "a
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well-reasoned approach to the problem." State v. Abbott/
498 P.2d at 721. The test"s focus allows it "to give legis—
lative and executive policymakers® sufficient breathing space
in which to perform their vital policy making .functions,"”
Tarasoff v. Regents of the University of California, 551
P.2d 334, 350 (Cal. 1976), while avoiding the immunization
of every minor exercise of discretion. Since adopting the
planning-operational test we have refused to immunize even
acts that involve substantial exercise of discretion, but
that did not rise to the level of policy decisions. See,
e.g., Moloso v. State, 644 P.2d 205, 219 (Alaska 1982).

In view of these guidelines for applying the dis—
cretionary function exception, we cannot accept the state"s
argument that all decisions that concern parole are discre—
tionary and must be immunized. The state argues that parole
decisions necessarily require sensitive balancing of compet—
ing interests of rehabilitation and public safety and are,
by their nature, policy decisions. However, Neakok®"s claims
against the state are based primarily on day-to-day acts of
corrections personnel. These employees were not involved in
basic policy making; they were instead assigned to implement
the policies passed down to them by the Parole Board and by
their superiors or required of them by the basic tenets of
negligence law. In describing their decisions as involving

policy making, the state has, 1in our view, substituted the



words "policy making™ for the word “discretionary,” and

proceeded with the essentially semantic inquiry rejected in

Abbott and Johnson. While the employees assigned to
supervise Nukapigak made decisions involving some
discretion, they cannot be said to have made policy. As v/

have already noted, we have not interpreted AS 09.50.250 as
immunizing all decisions vrequiring the exercise of some
degree of discretion.

The policies of the Parole Board required
Nukapigakls prison counselor to formulate a parole plan for
him before he was released. They also authorized both the
counselor and Nukapigak®s parole officer to impose special
conditions of parole. Possible special conditions included
requirements that Nukapigak refrain from drinking alcohol,
that he participate in an alcohol rehabilitation program or
marital counseling, or that his residency be set in a place
(e.g., Barrow) where there were law enforcement officers and
treatment programs to supervise him. Formulation of the
parole plan, and selection of special conditions were not
basic planning or policy making activities that would be
immunized under AS 09.50.250. Instead, they implemented a
policy already devised by the Parole Board. While the dis—
cretionary function exception immunizes the formulation of
policy, the state may be held liable if that policy is neg—

ligently implemented. State v. I1"Anson, 529 P.2d at 194.
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Similarly, the actions of Nukapigak®s parole offi—
cer 1in supervising him, andin deciding not to appoint a
parole liaison advisor, not to inform appropriate people in
the small community of Point Layof his parole stacus, and
not to warn his stepdaughter andother potential victims of
his dangerous propensities cannot be characterized as basic
policy decisions. Employees of the Division of Corrections
were charged with supervising Nukapigak while he was on
parole. Their actions in carrying out that duty took place
"at the lowest, ministerial rung of official action,”
Tarasoff, 551 P.2d at 350, quoting Johnson v. State, 447
P.2d at 362, and cannot be immunized.

We find support for a holding rejecting immunity
in several well reasoned decisions of other courts. Under
circumstances comparable to those at issue here, a number of
jurisdictions have refused to shield operational decisions
of parole officers, probation officers, and government em—
ployed custodial officers. Thus, for example, in Johnson v.
State, 447 P.2d 352 (Cal. 1968), the California Supreme
Court refused to immunize a parole officer"s failure to warn
a jJuvenile parolee®"s foster parents of his dangerous pro—
pensities. The court acknowledged that the parole officer
exercised discretion 1in selecting "those elements of the
youth®"s character and background which would be most helpful

to the foster parents and yet would not endanger the parole
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effort,” 1d. at 357, but concluded that such "discretion did
not rise to the level of policy formation." In Rieser .
District of Columbia, 563 F.2d 462, the court held that the
District of Columbia was not immune from suit for a parole
officer®s failure to warn a parolee®s employer of his
criminal record and to supervise him adequately. The court
specifically noted that the parole officer "was not involved
in the formulation of policy, but in the execution of policy
as it affected an individual parolee.™ Id. at 475. See
also White v. United States, 317 F.2d 13 (4th Cir. 1963)
(Veteran®s Administration Hospital administrators®™ decision
to allow mental patient privileged status not immune);20
Tarasoff, 551 P.2d 334, (state-employed psychiatrists®

decision not to warn their patient®s 1identifiable victim not

immune); Bellavance v. State, 390 So.2d 422 (Fla. App. 1980)

20. The White court noted that:

While thepolicy embodied in the
Veteran®s Administration Regulations
that patients should be allowed the
maximum of freedom warranted by their
condition 1is a discretionary decision,
the application of that policy to an

individual case isnot within the
category of policy decisions exempted by
the [Tort Claims] statute. The
application of that policy to the

individual case is an administrative
decision at the operational level.

317 F.2d at 17.
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(State hospital administrators®™ decision to release mental
patient not immune).

The policies of the Division of Corrections and
the Parole Board as well as the Alaska Constitution impose a
body of operational duties on the Divi ion and its
personnel. These laws and policies require the Division and
its personnel to supervise parolees adequately, and give
them authority to create individualized plans of parole, to
appoint parole advisors and otherwise to dictate terms and
conditions of parole. Many of these activities require the
exercise of some judgment, but none are policy decisions.

Accordingly, actions taken by personnel of the
Division of Corrections to fulfill their duty to follow the
policies of the Division and the Parole Board, and to super—
vise parolees adequately, should be scrutinized under estab—
lished principles of negligence law. This analysis does not
render the choices facing a parole officer irrelevant. In
Johnson v. State, 447 P.2d at 358, the California Supreme
Court noted that 1its rejection of a literal interpretation
of "discretionary”

merely implies that the existence of

some . . . alternatives facing the em—

ployee does not perforce lead to a hold—

ing that the governmental unit thereby

attains the status of non-liability

under [the discretionary function excep—

tion] . These alternatives may well play

a major part 1in the resolution of the
substantial question of negligence; they
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do not, however, dispose of the thresh—
old question of immunity.

The need to make decisions about Nukapigak®™s supervision in
the light of competing considerations about his successful
parole and the protection of the public must be considered
in deciding whether state employees in fact acted negligent—
ly. IfT these decisions were made reasonably and carefully,
the state will not be held liable even if, in retrospect, an
alternative decision might have averted the murders. We
cannot conclude, however, that the availability of these
choices should immunize the state entirely for 1its failure

to use due care 1in supervising Nukapigak.

1v. CAUSATION

The state argues that, even 1if it breached a duty

to Neakok and 1is not immune from liability for that breach,
its actions were not a proximate cause of the murders. It
contends both that the connections between its acts and the
murders were too attenuated to support a finding of proxi—
mate cause and that Nukapigak®s acts were an independent
intervening cause which relieved the state from liability.
The question of proximate cause becomes one of the law only
"where the evidence 1is such that reasonable minds cannot
differ."” Sharp v. Fairbanks North Star Borough, 569 P.2d
178, 183-84 (Alaska 1977). The evidence 1in this case does

not preclude a finding of causation by a reasonable jury,
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and we therefore cannot hold that, as a matter of law, the
state"s alleged negligence did not cause the murders.

A party®"s negligence 1is a proximate cause of an
injury only when the negligent act "was more likely than not
a substantial factor in bringing about [the] injury."”
Sharp, 569 P.2d at 181. Normally, the substantial factor
test may be satisfied only by a showing "both that the
accident would not have happened “Lwt for®™ the defendant®s
negligence and that the negligent act was so important in
bringing about the 1injury that reasonable men would regard
it as a cause and attach responsibility to 1it." Id. ,
quoting State v. Abbott, 498 P.2d at 726-27.

The. state contends that the murders would have
occurred even if it had exercised due care, and that 1its
alleged negligence 1is therefore not a "but for" cause of
harm. We cannot say, as a matter of law, that reasonable
jurors could not believe that if Nukapigak®™s wife had been
warned of the danger she would not have protected her daugh-—
ter, that if the villagers had been warned they would not
have helped him to obtain alcohol, that 1if Nukapigak had
been prohibited under his conditions of parole from prink—
ing, he would not have become drunk, or that, 1if a local
parole advisor had been appointed, Nukapigak®s possession of

firearms would have been prevented or reported. Reasonable
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jurors could certainly find that, without alcohol or fire—
arms, the murders would not have happened.

The State also contends that Nukapigak;s acts
themselves were a superseding cause of Neakok®"s injury and
that the state should therefore be relieved from liability
for its own alleged negligence. The Restatement (Second) of
Torts Section 440 (1965) suggests several factors which may
be considered in establishing the existence of a superseding
cause of an injury which will relieve a negligent actor from
liability. These standards include: (1) the fact that the
intervention brings about harm different 1in kind from that
which would otherwise have resulted from the actor®s negli—
gence; (2 the fact that the result appears highly
extraordinary after the event; (3 the fact that the
intervening force operates 1independently of the actor”s
negligence; (4) the fact that the operation of the force 1is
due to a third party"s acts, especially if that act is
wrongful; and (5) the degree of culpability of the third
person®s acts. These standards do not support a conclusion
that Nukapigak®s acts were a superseding cause of Neakok"s
injury. The state®"s duty to supervise Nukapigak adequately
and to 1impose special conditions of parole on him was
intended, in part, to protect the public and to prevent
Nukapigak from committing new crimes. Indeed, if the state

owed any duty to Neakok, it was to use reasonable care to
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prevent Nukapigak from committing new crimes. Nukapigak®s

actions, although highly culpable, were not unforeseeable or

independent of the state’s negligence.21 Under these cir—

cumstances Nukapigak®s acts cannot be viewed as a supersed—
ing cause of Neakok®s injury. Cf. Morris v. Farley Enter-

prises, lInc., 661 P.2d 167 (Alaska 1983). 22

V. CONCLUSION
In bringing this action, the survivors of
Nukapigak®s victims have claimed that the state"s negligent

supervision and treatment of a dangerous parolee allowed

21. Neither the intentional character of
Nukapigak®™s acts nor their culpability can relieve the state
of liability where, as here, the state owed a duty of due
care to prevent Nukapigak®™s intentional, culpable acts. See
Decker v. Gibson Products Co. of Albany, 679 F.2d 212 (11lth
Cir. 1982).

22. In Morris, we held that a liquor store that
sold alcohol to a minor could be held liable for deaths
caused by an ensuing automobile accident, despite the
wrongfulness of the minor®"s conduct in purchasing the liquor
and sharing it with the driver of a car.

The state also argues that 1its actions were not
"so importantin bringing about the injury that reasonable
menwould regard [them] as a cause." It contends that
Nukapigak®s actions were so much, more important as causes of
the injury that the state"s alleged negligence must be seen
as, at most, an attenuated cause of the murders. Again, if
the state was negligent at all, it was negligent in failing
to use due care to prevent circumstances which would make
Nukapigak likely to be violent. Nukapigak®s violent acts
cannot therefore be viewed as a cause of the 1injuries
independent of the state®"s negligence.
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that parolee to commit three foreseeable and avoidable mur—
ders. By 1its motion for summary judgment, the state con-—
tends that, even 1if it was negligent, it cannot be held
liable for its negligence because it had no duty to protect
the parolee®s eventual victims, because its negligent ac—
tions were discretionary, or because 1its negligence could
not have caused the murders. We reach no conclusions as to
the reasonableness 1in fact of the state"s treatment or su—
pervision of Nukapigak. We hold, however, that the state
had a duty to supervise him carefully, that this duty ex—
tended to anyone foreseeably endangered by him, and that the
sovereign 1immunity statute will not shield the state fronm
the consequences of its breach of that duty. We conclude
that Neakok has submitted enough evidence of the state"s
negligence, and of the foreseeability and preventability of
Nukapigak®™s actions to merit denial of the state"s summary
judgment motion. Accordingly, except insofar as it subjects
the state to liability for its negligence 1in treating
Nukapigak in prison, and subjects the Alaska Parole Board to
liability, we affirm the judgment of the superior court.

AFFIRMED in part, REVERSED 1in part, and REMANDED.
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MATTHEWS, Justice, joined by RABINOWITZ, Chief Justice,
dissenting.

In my view, the state 1is not subject to liability in
tort for failing to impose conditions of parole, either at the
parole board or the parole officer level. Such decisions are
akin to decisions which a sentencing judge must make 1in deciding
on the terms of a sentence of probation and are plainly
discretionary."*" The fact that such decisions may be made by
parole officers does not make them different in the degree or
type of discretion involved “rom those made by the parole board.

With respect to the question of whether a parole
officer, and the state, may be liable for negligently supervising
a parolee, | believ; that there may be liability should a parole

officer fail to respond appropriately upon receiving notice of a

parole violation having potentially serious implications.3 [

1. Cf. mmitate v. Chaney, 477 P .2d 441, 443-44 (Alaska
1970) (sentencing 1is a discretionary judicial function which
involves the judicious balancing of the many and ofttimes
competing factors encompassed within the constitutional
touchstones of reformation and protection of the public).

2. "[1]t 1is the natureof the conduct, vrather than
the status of the actor that governs whether the discretionary
function exception applies 1in a given case."” United States .

Varig Airlines, 467 U.S. 797, 813, 81 L.Ed.2d 660, 674 (1984).
See also Earthmovers of Fairbanks, Inc. v. State, 691 P.2d 281
(Alaska 1984) (police officer®s decision to reduce speed limit is
discretionary).

3. See Cityof Kotzebue v. McLean, 702 P.2d 1309

(Footnote Continued)



would not take the next step and hold that there can be liability
for an alleged failure to seek out parole violations. Such a
ruling would interfere with decisions which are necessarily
discretionary, involving a balancing of the sometimes competing
goals of obtaining the maximum degree of rehabilitation while
avoiding unnecessary interference with the parolee, protecting
the public, and maximizing the effective allocation of available
resources.

Concerning the failure to warn claim, 1in my view the
state was entitled to summary judgment that as a matter of law
there was no duty to warn. The only events from which one might
conclude that Nukapigak was dangerous occurred before he was
imprisoned. His wife, his step-daughter, and the inhabitants of
Point Lay in general knew of these acts. Nukapigak did not
develop any mental 1illness 1in jail nor did he make any threats
while he was there. The state knew nothing significant about
Nukapigak that was not generally appreciated in Point Lay.

Imposing a duty to warn 1is appropriate only where there
is superior knowledge. Thus the California Supreme Court 1in the
leading case of Tarasoff v. Regents of the University of
California, 551 P.2d 334, 347 (Cal. 1976) stressed the danger

that might result from "a concealed knowledge of the therapist

(Footnote Continued)
(Alaska 1985) (police officer has duty to respond upon receiving
notice of a life-threatening situation).
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that his patient was lethal.” The requirement of superior
knowledge 1is consistent with the duty to warn as it exists
generally in the law of torts. A manufacturer need only warn of
substantial hazards inherent in his product which are not readily
recognized by the ordinary consumer, Prince v. Parachutes, 1Inc.,
685 P.2d 83 (Alaska 1984) and the owner of land need not warn of
obvious dangers, W. Prosser, Handbook of the Law of Torts & 61 at
394 (4th ed. 1971) . Since the state did not have superior
knowledge of Nukapigak®s dangerous propensities no duty to warn
arose.

With respect to the claim that the state should be
liable for failing to provide Nukapigak effective therapy in
jail, 1 agree with the majority"s conclusion that reversal 1is
warranted. In plaintiffs®™ statement of genuine 1issues submitted
in opposition to the state"s motion for summary judgment, no such
contention was raised. Thus, the state was entitledto summary
judgment on the counts relating to this claim.

For these reasons 1 would reverse the decision of the

superior court and remand this case with directions to enter

judgment for the state. !

r\



