


STEVE COWPER, GOVERNOR
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OEPARTM E |VT OF LAW QACRIMINAL DIVISION CENTRAL OFFICE
P.O. BOX KC
JUNEAU. ALASKA 99811-0310
CRIMINAL DIVISION PHONE: (907) 465-3428

1 OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE. SUITE 318

ANCHORAGE, ALASKA 99101-5993
February 24, 1989 PHONE: (907) 279-7424

The Honorable Jan Faiks
Alaska State Senate
P.0. Box V

Juneau, Alaska 99811

Dear Senator Faiks:

A bill to update Alaska®s controlled substances schedule,
SB 158, has been referred to the Judiciary Committee for
consideration. As reflected on page 5, 1line 13, one of the
substances being added to the controlled substances schedule is
propylhexedrine.

We have recently been contacted by a representative of
SmithKline Consumer Products, a company that manufactures a product
called the "Benzedrex inhaler.” This inhaler is a nasal
decongestant that has propylhexedrine as 1its active ingredient.
The manufacturer®s representative brought to our attention a final
rule that was published by the Drug Enforcement Administration on
January 19, 1989. The rule specifically excludes the Benzedrex
inhaler from the provisions of the federal Controlled Substances
Act. A copy of the rule is attached for your information.

As a result of the DEA"s final rule, the Benzedrex
inhaler is nota controlled substance and can be sold over the
counter in theUnited States. Theproduct 1is not subject to
prescription requirements or other regulatory controls applicable
to controlled substances.

Since the purpose of SB 158 is to conform Alaska®"s controlled
substances schedule to the requirements of federal law, we believe
language should be added to the bill to exempt propylhexedrine in

a Benzedrex inhaler. Therefore, we suqgest the following
amendment:
Page 5, Line 13: Insert after the word "propylhexedrine"”

",except when contained in a Benzedrex inhaler”
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If you have any questions about the proposed amendment,
or about SB 158, please let me know.

Very truly yours

DOUGLAS B. BAILY

Assistant Attorney General
Attachment
cc: Gayle Horetski, Deputy Commissioner
Department of Public Safety

Bob Evans, Office of the Governor
Robert T. Angarola

LHO:me-11
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Dated: January 11, KIfilt

Dune K ILiislij>,

Deputf, Assistant Administrator. O ffitaof
Unersion Control, Drup Cnfon rnii'nt
Administration.

|I'RDoc. fIHZ3"IFiled
BILLING CODE 4410-09-M

oI5 ani|

DEPARTMENT OF JUSTICE
Drug Enforcement Administration
21 CFR Part 1308

Excluded Nonnarcotic Over-the-
Counter Substances

AGENCY: Drug Enforcement
Administration, Justice.

action: Final rule.

summary: This rule excludes the
Benzedrex Inhaler from the provisions of
the Comrolled Substances Act, since the
product meets the statutory definition of
an excluded product.

dates: Effective February 21.1909.
Comments or objections may be
submitted on or before March 20,1909.

address: Comments or objections
should be submitted in quintuplicatc to:
Administrator, Drug Enforcement
Administration, 1405 1Street, NW.,
Washington, DC 20537. Attn: DEA
Federal Register Representative.

FOR FURTHER INFORMATION CONTACT:
Howard McClain, Jr., Chief, Drug
Control Section, Drug Enforcement
Administration, Washington, DC 20537.
Telephone: (202) 633-1368 (FTS 633-
1300).

SUPPLEMENTARY INFORMATION: The
Controlled Substances Act (CSA) (21
U.S.C. 801 et seq.) at 21 U.S.C 811ﬁg)(1)
requires that the Attorney Genera
exclude any nonnarcotic substance from
a schedule if such substance may, under
the Federal Food. Drug, and Cosmetic
Act (FD&C Act) (21 U.S.C. 301 atscq.),
be lawfully sold over the counter
without a prescription. The Benzedrex
Inhaler, NDC #49692-0928, meets the
criteria for such an exclusion. The
Benzedrex Inhaler contains
propylhexedrine, a Schedule V
nonnarcotic controlled substance as an
active medicinal ingredient. The inhaler
is permitted, under the FD&C Act, to be
sold over the counter without a
prescription. In accordance with 21 CFR
1308.21, the sponsor of the product,
SmithKline Consumer Products, has
applied to the Administrator of the Drug
Enforcement Administration (DEA) for
exclusion of the product from the
provisions of the CSA pursuant to 21
U.S.C. 811(g)(1). The application has
been received by the Deputy Assistant
Administrator, Office of Diversion
Control.

The Deputy Assistant Administrator
finds that the Product meets the criteria
for exclusion from the CSA in
accordance with 21 U.S.C. 811(g)(1). Any
interested person may file written
comments on or objections to this order
on or before March 20,1989. If any such
comments or objections raise significant
issues regarding any finding of fact or
conclusion of law upon which the order
is based, the Deputy Assistant
Administrator shall immediately
suspend the effectiveness of this order
until he may reconsider the application
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in light of the comments and objections
filed. Thereafter the Deputy Assistant
Administrator shall reinstate, revoke, or
amend his original order as he
determines appropriate.

The Deputy Assistant Administrator
hereby certifies that this matter will
have no significant impact upon small
businesses or other entities within the
meaning the intent of the Regulatory
Flexibility Act, 5 U.S.C. 601 at seq.

The addition of u product to the list of
excluded nonnarcotic over-the-counter
substances has the effect of removing it
from the CSA and the implementing
regulations.

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this final rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

The Office of Management and Budget
has determined that these changes are
internal «-'jency mattera which do not
requir ~ ;mal review by that agency.

Listof» jjectsin 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Narcotics, Prescription drugs.

Under the authority vested in the
Attorney General by 21 U.S.C. 811(g)(1)
and delegated to the Administrator of
DEA by Department of Justice
Regulations (28 CFR 0.100), and
redelegated to the Deputy Assistant
Administrator of DEA, Office of
Diversion Control by 28 CFR 0.104, the
Deputy Assistant Administrator hereby
gmlen s 21 CFR Part 1308 as set forth

elow.

PART 1308-SCHEDULES OF
CONTROLLED SUBSTANCES

1. The authority citation for 21 CFR
Part 1308 continues to read as follows:

Authority: 21 U.S.C. 811.812.871(b).
2. Section 1308.22 is amended by
addin% to the table, in the appropriate
et

alphabetical order, the product listed
helow.

§1308.22 Excluded Substances.

Excluded Nonnarcotic Over-the-Counter Substances

Trade name or designation

Benzedrex Inhalur.....................

Dosage form

Composition

Potency

250,00 mg..

Manufacturer or distributor

SmithKline Consumer Products
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Chenoweth
3/8/89
Original sponsor: Rules/Governor
IN THE SENATE BY THE JUDICIARY COMMITTEE
CS SENATE BILL NO. 158 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act amending schedules 1A - VA of the controlled

substance law and the definition of Timitation con-—
trolled substance.""
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.71 .1A0(b)(1) 1is amended to read:

@) opium and opiate, and any salt, compound, deri\
or preparation of opium or opiate, excluding apomorphine, dextrorphan,
nalbuphine, nalmefene, naloxone, and naltrexone, and their respective
salts, but including the following:

(A) raw opium;
(B) opium extracts;
(© opium fluid extracts;
(D) powdered opium;
(E) granulated opium;
(F) tincture of opium;
(G) codeine;
(H) ethvimorphine;
() etorphine hydrochloride;
(J) hydrocodone;
(K) hydromorphone;
(L) metopon;
(M) morphine;
(N) oxycodone;
(©) oxymorphine;
-1- CSSB 158(Jud)
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(P) thebaine;
* Sec. 2. AS 11.71.140(c) 1is amended by adding new paragraphs to read:

(66) alfentanil;

(67) alpha-methylfentanyl (N-J1- (alpha-methyl-beta-phe-
nyl)ethyl-4-piperidyl] propionanilide ; 1-(1-methyl-2-phenylethyl)-4-
(N-propanilido) piperidine);

(68) bulk dextropropoxyphene (non-dosage form);

(69) carfentanil;

(70) sufentanil;

(71) tilidine;

(72) para-fluorofentanyl (N-(4-fluorophenyl)-N-[1-(2-phen-
ethyl)-4-piperidinyl] propanamide);

(73) 3-methylfentanyl (N-[3-methyl-1-(2-phenylethyl)-4-pi-
peridyl]-N-phenylpropanamide);

(74) acetyl-alpha-methylfentanyl (N-[1-(1-methyl-2-phen-
etnyl-4-piperidinyl]-N-phenylacetamide);

(75) alpha-methylthiofentanyl (N-[1-(l-methyl-2-(2-t. ienyl)
ethyl-4-piperidinyl]-N-phenylpropanamide);

(76) beta-hydroxyfentanyl (N-[1-(2-hydroxy-2-phenethyl)-4-
piperidinyl]-N-phenylpropanamide);

an beta-hydroxy-3-methylfentanyl (N-[1-(2-hydroxy-2-
phenethyl)-3-methyl-4-piperidinyl]-N-phenylpropanamide);

(78) 3-methylthiofentanyl (N-[(3-methyl-1-(2-thienyl)ethyl-
4-piperidinyl]-N-phenylpropanamide);

(79) thiofentanyl (N-phenyl-N-J1-(2-thienyl)ethyl-4-piperi-
dinyl]-propanamide);

(80) MPPP (1-methyl-4-phenyl-4-propionoxypiperidine);

(81) PEPAP (1 -(-2-pheynethyl)-4-phenyl-4-acetoxypiperidine).

* Sec. 3. AS 11.71.150(b) 1s amended by adding a new paragraph to read:

CSSB 158(Jud) —2-
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(20) 3,4-methylenedioxymethamphetamine (MDMA).
* Sec. 4. AS 11.71.150(e) 1is amended to read:

(e Schedule II1A includes, wunless specifically excepted or
unless listed in another schedule, any material, compound, mixture, or
preparation which contains any quantity of the following substances
having a stimulant effect on the nervous system:

(1) amphetamine, its salts, optical isomers, and salts of
its optical 1isomers;

(2) methamphetamine, i1ts salts, 1isomers, and salts of 1its
Isomers;

(3) methylphenidate;

(4) phenmetrazine and its saltsj_

(5) fenethylline;

(6) N-ethylamphetamine;

@) 3,4-methylenedioxy-N-ethvlamphetamine, also known as
N-ethvl-alpha-methyl-3,4(methylenedioxy)phenethylamine, N-ethyl MPA,
MDE, and MDEA;

(8 N-hydroxy-3,4-methylenedioxyamphetamine, also known as
N-hvdroxy-alpha-methyl-3,4-(methylenedioxy)phenethylamine, and N-
hydroxy MPA;

(€©)) 4-methylaminorex, also known as 2-amino-4-methyl-5-
phenvl-2-oxazoline;

(10) N,N-dimethvlamphetamine, also known as N,N,alpha-trime-
thylybenzencethaneamine or N,N,alpha-trimethvlphenethvline, i1ts salts,
optical 1isomers, and salts of optical 1i1somers.

* Sec. 5. AS 11.71.160(c) 1is amended By adding a new paragraph to read:

(12) tiletamine and zolazepam, or any of their salts.

* Sec. 6. AS 11.71.160(f) 1is amerded by adding new paragraphs to read:

(4) parahexyl;

-3- CSSB 158(Jud)
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6™ dronabinol (synthetic) in sesame oil and encapsulated
in a soft gelatin capsule in a U.S. Food and Drug Administration

approved drug product;

(6) nabilone.

* Sec. 7. AS 11.71.170(b) 1is amended by adding new paragraphs to read:

(21) alprazolanm;
(22) halazepam;
(23) temazepam;
(24) triazolam;
(25) midazolam;

(26) quazepanm.

* Sec. 8. AS 11.71.170(d) 1s amended to read:

(d) Schedule IVA includes, unless specifically excepted
unless listed in another schedule, any material, compound, mixture, or
preparation which contai s any quantity of the following substances
having a stimulant effect on the central nervous system, including
their salts, 1isomers whether optical, position, or geometric, and
salts of these isomers whenever the existence of these salts, 1isomers,
and salts of isomers is possible within the specific chemical designa—
tion:

(1) diethylpropion;

(2) phentermine;

(3) pemoline, including organometallic complexes and che—
lates of this substancej

(4 mazindol;

(5) pipradol;

(6) SPA ((-)-1-dimethvlamino-1,2-diphenvlethane);

(7) cathine;

(8) fencamfamin;

CSSB  158(Jud) -
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(9) fenproporex;
(10) mefenorex.
* Sec. 9. AS 11.71.180 1s amended by adding new subsections to read:

(d) Schedule VA includes, unless specifically excepted or unless
listed in another schedule, any material, compound, mixture or prepa—
ration that contains any quantity of the narcotic drug buprenorphine
and 1ts salts.

(e) Schedule VA includes, unless specifically excepted or unless
listed 1in another schedule, any material, compound, mixture, or
preparation which contains any quantity of the following substances
having a stimulant eifect on the central nervous system, including its
salts, isomers and salts of isomers:

(1) propylhexedrine, except when contained iIn a Benzedrex
inhaler;

(2) pyrovalerone.

* Sec. 10. AS 11.73.099(3) 1is amended to read:

(€)) "imitation controlled substance™ means a substance
containing ephedrine, ephedrine sulfate, pseudoephedrine, pseudo-
ephedrine hydrochloride, phenylpropanolamine, caffeine, theophylline,
lidocaine, procaine, tetracaine, dvclonine, acetaminophen, salicvla-
mide, doxvlamine, diphenhydramine, pheniramine, chlorpheniramine, or
prvrilamine, or their salts, that is not a controlled substance, and
that by dosage unit appearance (including color, shape, size, and
markings) and [OR] by representations would lead a reasonable person
to believe that the substance 1is a controlled substance; the term
"representations™, as used in this patagraph, includes

A statements made bv an owner or by anyone ¢
control of the substance concerning the nature of the substance,

or i1ts use or effect;

-5- CSSB 158(Jud)
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work draft work draft

(B) statements made to the recipient that the sub-—
stance may be resold for inordinate profit;

© whether the substance 1is packaged 1in a manner
normally used for controlled substances;

(D) evasive tactics or actions used by the owner or
person in control of the substance to avoid detection by law
enforcement authorities;

(E) the storage, packaging, presentation, display ofj_
or reference to a controlled substance with, near, or in connec—
tion with the activity involving the 1imitation controlled sub—

stance .

11. AS 11.71.160(b)(4) 1s repealed.

CSSB  158(Jud) -6 -



00979sE

henoweth
1/15/90
Original sponsor(s): Rules/Governor
BY THE JUDICIARY COMMITTEE
IN THE SENATE
CS FOR SENATE BILL NO. 158 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act amending schedules 1A - VA of the controlled

substance law and the definition of "imitation con—
trolled substance.l1"
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.71.140(b)(1) 1s amended to read:

QO opium and opiate, and any salt, compound, deri
or preparation of opium or opiate, excluding apomorphine, dextrorphan,
nalbuphine, nalmefene, naloxone, and naltrexone, and their respective
salts, but including the following:

(A) raw opium;
(B) opium extracts;
(C©) opium fluid extracts;
(D) powdered opium;
(E) granulated opium;
(F) tincture of opium;
(G) codeine;
(H) ethylmorphine;
(1) etorphine hydrochloride;
(J) hydrocodone;
(K) hydromorphone;
(L) metopon;
(M) morphine;
(N)  oxycodone;
(0) oxymorphine;
-1- CSSB 158(Jud)



(P) thebaine;
* Sec. 2. AS 11.71.140(c) 1is amended by adding new paragraphs to read:

(66) alfentanil;

(67) alpha-methylfentanyl (N-[I-(alpha-methyl-beta-phenyl)-
ethyl-4-piperidyl] propionanilide; 1-(l1-methyl-2-phenylethyl)-4(N-pro-
panilido) piperidine);

(68) bulk dextropropoxyphene (non-dosage form);

(69) carfentanil;

(70) sufentanil;

(71) tilidine;

(72) para-fluorofentanyl (N-(4-fluorophenyl)-N-[I-(2-phen-
ethyl)-4-piperidinyl] propanamide);

(73) 3-methylfentanyl (N-[3-methyl-1-(2-phenylethyl)-4-pi-
peridyl]-N-phenylpropanamide);

(74) acetyl-alpha-methylfentanyl (N-[1-(1-methyl-2-phene-
tnyl-4-piperidinyl]-N-phenylacetamide);

(75) alpha-methylthiofentanyl (N-[1-(l-methyl-2-(2-thienyl)
ethyl-4-piperidinyl]-N-phenylpropanamide);

(76) beta-hydroxyfentanyl (N-[1-(2-hydroxy-2-phenethyl)-4-
piperidinyl]-N-phenylpropanamide);

(7 beta-hydroxy-3-methylfentanyl (N-[I1-(2-hydroxy-2-
phenethyl)-3-methyl-4-piperidinyl]-N-phenylpropanamide);

(78) 3-methylthiofentanyl (N-[(3-methyl-1-(2-thienyl)ethyl-
4-piperidinyl] -N-phenylpropanamiJ.e) ;

(79) thiofentanyl (N-phenyl-N-[I-(2-thienyl)ethyl-4-piperi-
dinyl]-propanamide);

(80) MPPP (1-methyl-4-phenyl-4-propionoxypiperid:ne) ;

(81) PEPAP (1-(-2-pheynethyl)-4-phenyl-4-acetoxypiperidine).

* Sec. 3. AS 11.71.150(b)(17) 1s amended to read:
CSSB  158(Jud) -2-



(17) analogs of phencyclidine (PCP), including:

(A ethylamine analog, also known by some trade or
other names as follows: N-ethyl-1-phenylcyclohexylamine (1-
phenylcyclohexyl)-ethylamine, N- (1-phenylcyclohexyl)ethylamine,
cyclohexamine, PCE;

(B pyrrolidine analog, also known by some trade or
other names as follows: 1-(l-phenylcyclohexyl)-pyrrolidine, PCPY,
PHP;

(C©) thiophene analog, also known as 1-[1-(2-thienyl)
cyclohexyl]piperidine and 2-thienylanalog of phencyclidine, TPCP,
and TCP;

D) I-[1-(2-thienyl)-cyclohexyl]-pyrrolidine, also
known as TCPy;

* Sec. 4. AS 11.71.150(b) 1is amended by adding a new paragraph to read:

(20) 3,4-methylenedioxymethamphetamine (MDMA).

* Sec. 5. AS 11.71.150(e) 1is amended to read:

(e Schedule Il1A includes, unless specifically excepted
unless listed in another schedule, any material, compound, mixture, or
preparation which contains any quantity of the following substances
having a stimulant effect on the nervous system:

(1) amphetamine, 1its salts, optical 1isomers, and salts of
iIts optical 1isomers;

(2) methamphetamine, 1ts salts, 1isomers, and salts of 1its
Isomers;

(3) methylphenidate;

(4) phenmetrazine and its saltsj_

(5) fenethylline;

(6) N-ethylamphetamine;

(7) 3,4-methylenedioxy-N-ethylamphetamine, also known as

-3- CSSB  158(Jud)



N-ethyl-alpha-methyl-3,4(methylenedioxy)phenethylamine, N-ethyl MPA,
MDE, and MDEA;

(8 N-hydroxy-3,4-methylenedioxyamphetamine, also known as
N-hydroxy-alpha-methyl-3,4-(methylenedioxy)phenethylamine, and N-
hydroxy MPA;

()] 4-methylaminorex, also known as 2-amino-4-methyl-5-
phenyl-2-oxazoline;

(10) N,N-dimethylamphetamine, also known as N,N,alpha-
thylybenzencethaneamine or N,N,alpha-trimethylphenethyline, its salts,
optical 1isomers, and salts of optical 1isomers.

* Sec. 6. AS 11.71.160(c) 1s amended by adding a new paragraph to read:

(12) tiletamine and zolazepam, or any of their salts.

* Sec. 7. AS 11.71.160(f) 1is amended to read:
() Schedule I111A includes

(1) hashish;

(2) hash oil or hashish oil; [AND]

(3) tetrahydrocannabinols_*

(4) parahexyl;

(5) dronabinol (synthetic) 1in sesame oil and encapsulated
in a soft gelatin capsule in a U.S. Food and Drug Administration
approved drug product; and

(6) nabilone.

* Sec. 8. AS 11.71.170(b) 1s amended by adding new paragraphs to read:

(21) alprazolanm;

(22) halazepanm;

(23) temazepam;

(24) triazolam;

(25) midazolam;

(26) quazepam.

CSSB  158(Jud) 4-



* Sec. 9. AS 11.71.170(d) 1is amended T eread:

(d) Schedule IVA includes, wunless specifically excepted or
unless listed in another schedule, any material, compound, mixture, or
preparation which contains any quantity of the following substances
having a stimulant effect on the central nervous system, including
their salts, isomers whether optical, position, or geometric, and
salts of these isomers whenever the existence of these salts, isomers,
and salts of isomers 1is possible within the specific chemical designa—
tion:

(1) diethylpropion;

(2) phentermine;

(3) pemoline, 1including organometallic complexes and che—
lates of this substance”

(4) mazindol;

(5) pipradol;

(6) SPA ((-)-I1-dimethylamino-1,2-diphenylethane);

(7) cathine;

(8 fencamfamin;

(9) fenproporex;

(10) mefenorex.

Sec. 10. AS 11.71.180 1is amended by adding new subsections to read:

(d) Schedule VA includes, unless specifically excepted or unless
listed in another schedule, any material, compound, mixture or prepa—
ration that contains any quantity of the narcotic drug buprenorphine
and 1ts salts.

(e) Schedule VA includes, unless specifically excepted or unless
listed 1in another schedule, any material, compound, mixture, or
preparation which contains any quantity of the following substances
having a stimulant effect on the central nervous system, including its

-5- CSSB 158 (Jud)
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salts, 1isomers and salts of 1isomers:

(1) propylhexedrine, except when contained in a Benzedrex
inhaler;

(2) pyrovalerone.

Sec. 11. AS 11.73.099(3) is amended to read:

3) "imitation controlled substance™ means a substance
containing ephedrine, ephedrine sulfate, pseudoephedrine, pseudo-
ephedrine hydrochloride, phenylpropanolamine, caffeine, theophylline,
lidocaine, procaine, tetracaine, dyclonine, acetaminophen, salicyla-
mide, doxylamine, diphenhydramine, pheniramine, chlorpheniramine, or
pryrilamine, or their salts, that is not a controlled substance, and
that by dosage unit appearance (including color, shape, size, and
markings) and [OR] by representations would lead a reasonable person
to believe that the substance 1is a controlled substance; the term
"representations™, as used in this paragraph, 1includes

(A) statements made by an owner or by anyone else 1iIn
control of the substance concerning the nature of the substance,
or i1ts use or effect;

(B) statements made to the recipient that the sub-—
stance may be resold for inordinate profit;

(C) whether the substance 1s packaged 1in a manner
normally used for controlled substances;

(D) evasive tactics or actions used by the owner or
person in control of the substance to avoid detection by law
enforcement authorities;

(E) the storage, packaging, presentation, display ofj_
or reference to a controlled substance with, near, or 1In connec—
tion with the activity 1involving the imitation controlled sub—

stance .

CSSB 158 (Jud) -6-
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*

Sec.

12.

AS 11.71.160(b)(4)

is repealed.

CSSB  158(Jud)
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STEVE COWPER, GOVERNOR

REPLY TO:

BEPAIITMENT OF LAW CRIMINAL DIVISION CENTRAL OFFICE
P.O. BOX KC
JUNEAU, ALASKA 99811-0310
CRIMINAL DIVISION PHONE: (907) 465-3428

[ OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE, SUITE 318
ANCHORAGE, ALASKA 99501-5993
PHONE: (907) 279-7424

November 20, 1989 RECEIVED

DEC 0 11989
The Honorable Jan Faiks
Alaska State Senator JAN FAIKS
P.0. Box V SENATE OFFICE
Juneau, Alaska 99811

Re: SB 158 - Controlled
Substances Schedule

Dear Senator Faiks:

As you know, the Criminal Division of the Department of
Law, and the Department of Public Safety, strongly support SB 158,
a bill which updates the controlled substances schedules 1in AS
11.71. The purpose of the bill is to criminalize the possession
and sale of designer drugs, such as "Ecstacy"™, which are illegal
under federal Ilaw but are legal under state lav/. We are hoping
that SB 158 will pass out of Senate Judiciary in an expeditious
manner in order to improve the bill"s chances for passage this

session.

In the past year, one new drug been added to the
federal controlled substances schedule The drug is a
hallucinogen, similar to PCP and TCP, ¢ .s called "1 -[1-(2-
thienyl)-cyclohexyl]-pyrrolidine™ or "TCA We believe that TCPy
should be criminalized, and suggest the owing amendment to SB
158:

Page 3, following line 1:

Add a new section 4 and ren, <er the subsequent
sections accordingly.

*Sec. 4. AS 11.71.150(b) (17) 1is amended by adding a new
subparagraph to read:

O 1 -[1-(2-thienyl)-cyclohexyl]-
pyrrolidine, also known as TCPy;

03 C31LH



The Honorable Jan Faiks November 20, 1989
Page 2

Thank you in advance for any assistance you are able to
provide in securing passage of SB 158.

Very truly yours,

DOUGLAS B. BAILY
ATTORNEY GENERAL

Laufaet/HIf Otto
Assistant Attorney General

cc: Gayle Horetski
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The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 1IlI, sec. 18, of the Alaska
Constitution, and in accordance with AS 11.71.120(b), I am
transmitting a bill that amends Alaska®s laws regarding
controlled substances and imitation controlled substances.
Passage of this bill will improve our ability to combat the
"=:;*oblems of drug abuse in Alaska.

/i.aska"s present controlled substance laws were adopted in
1982. The lists of substances covered by the present laws
were modelled after the lists contained in the 1979 Federal
Controlled Substances Act. Several new drugs have been
added to the federal schedule, but have not been added to
the Alaska schedule. Thus, Alaska has no way of
maintaining legal control over the sales or distribution of
these drugs, recently scheduled under federal law. This
bill amends the existing controlled substance schedules to
conform to the federal schedules, ensuring that state law
enforcement authorities will have the legal tools necessary
to combat illicit trafficking in dangerous drugs.

A section-by-section analysis of the bill, explaining in
detail the effect of and reasons for the proposed changes,
appears below. In brief summary, secs. 2 - 9 amend the
controlled substance schedules to add substances that are
controlled under federal law, but not under Alaska®s law.
""re bill adds 42 substances to the Alaska schedules: 16 to
schedule IA, seven to schedule I11A, Tfour to schedule 11IA,
12 to schedule IVA, and three to schedule VA. The bill
also reschedules one substance that has been rescheduled
under the federal law, and removes from <control one
substance that has been removed from the federal schedule.
The drug scheduling criteria set out 1in AS 11.71.120(c)
Vlere used to determine the appropriate level of scheduling
for each substance. The section-by-section analysis below
explains in detail what drugs will be added to the
schedules, and why. Section 10 proposes a minor amendment
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that clears a problem of vagueness 1in the definition of
"imitation controlled substance."”

SECTION-BY-SECTION ANALYSIS OF BILL

Note: Unless otherwise indicated, the descriptions of the
drugs listed below are based upon materials supplied by the
federal Drug Enforcement Administration (DEA) «

Section 1:

This section removes the substance nalmefene from Alaska“®s
Controlled Substances Act by adding it to the list of
exclusions in AS 11.71.140(b)(1). Currently, nalmefene 1is
included in schedule 1A (AS 11.71.140) because 1t 1is a
derivative of the listed opiod thebaine. Nalmefene is also
a derivative of the narcotic antagonist nal-i-rexone,
currently excepted from the state Controlled Sv stances
Act. The DEA and the Secretary of the U.S. Department of
Health and Human Services ~ave concluded that there 1is
insufficient -scientific e .~dence to demonstrate that
nalmefene possesses sufficient potential for abuse to
justify its continued control 1in any schedule of the
federal Controlled Substances Act.

Section 2:

This section adds 16 narcotic substances to schedule IA:
alfentanil; alpha-methylfentanyl; bulk dextropropoxyphene;

carfentanil; sufentanil; tilidine; para-fluorofentanyl;
3-methylfentanyl; acetyl-alpha-methylfentanyl; alpha-
methylthiofentanyl; beta-hydroxyfentanyl; beta-hydroxy-3-

methylfentanyl; 3-methylthiofentanyl; thiofentanyl; MPPP;
and PEPAP.

Alfentanil was placed in federal schedule 1 in accordance
with U.S. treaty obligations under the Single Convention on
Narcotic Drugs. . At the request of the World Health
Organization, alfentanil was examined by various groups
from the Committee of Problems of Drug Dependence. The
results of the study showed that alfentanil 1is a potent
morphine-like compound with two to four times the potency
of morphine when used as an analgesic.

Alpha-methylfentanyl, also known as "China White" or
synthetic heroin, 1is a close structural analog of the
Alaska schedule 1A substance fentanyl. It is an analgesic
approximately 80 times more potent than morphine. The
substance has been placed in federal schedule 1| because it
has a high potential for abuse and currently has no
accepted use in medical treatment in the United States,,

Bulk dextropropoxyphene (non-dosage form) is a federal
schedule Il opiate. The scheduling criteria used in Alaska
require that all federal schedule 1 and 11 narcotics be
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placed in Alaska®"s schedule IA. This substance, therefore,
is placed 1in" schedule 1A. It should be noted that
dextroproxyphene in dosage form 1is placed in Alaska"s
schedule 1VA and federal schedule IV. Dextropropoxyphene
in dosage form 1is better known as the drug "Darvon."
Non-dosage form was placed in federal schedule Il in
accordance with U.S. treaty obligations under the Single
Convention on Narcotic Drugs.

Carfentanil 1is a narcotic substance approved by the Food
and Drug Administration for marketing as a new animal drug.
Carfentanil 1is an opiate, as defined in 21 U.S.C. 802(18),
because it has an addiction-forming and addiction-sustain—

ing ability similar to morphi.n Because it has been
approved for marketing, it has -en placed 1in federal
schedule 11. However, because it is a narcotic substance,
carfentanil is being placed in Alaska®s schedule IA.

Sufentanil 1is contained in the federal schedule 11; it is a
congener of the federal schedule 11 narcotic substance
fentanyl. Sufentanil 1is indistinguishable in terms of
abuse potential from fentanyl, a drugused mainly in

operating rooms and abused primarily by operating roonm
personnel.

Tilidine, also knownas tilidate hydrochloride, is a
narcotic analgesic used 1in the control of moderate or
severe pain. Til?\dine was placed in federal schedule 1 in
accordance with U.S. treaty obligations under the Single
Convention on Narcotic Drugs.

Para-fluorofentanyl, 3-methylfentanyl, acetyl-alpha-methyl-
fentanyl, alpha-methylthiofentanyl, beta-hydroxyfentanyl,
beta-hydroxy-3-methylfentanyl, 3-methylthiofentanyl, and
thiofentanyl are potent analogs of the synthetic narcotic
analgesic fentanyl. Each of these fentanyl analogs behaves
as a typical morphinelike compound in rodent antinocicep—
tive tests. Each analog substitutes completely for
morphine when administered to morphine-dependent withdrawn
monkeys. These analogs have been produced in clandestine
laboratories, 1identified in drug evidence submissions, and
associated with a number of overdose deaths.

MPPP and PEPAP are potent analogs of meperidine, a synthet—

ic narcotic analgesic. Produced in clandestine laborator—
ies, MPPP and PEPAP have been 1identified in illicit drug
trafficking. MPPP in particular has been associated with

drug-induced Parkinson®s disease in a number of users.
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Section 3;

This section would add 3,4-methylenedioxymethamphetamine
(MDMA) to AS 11.71.150(b), to place it in schedule TTA.

MDMA, the designer drug known as Ecstasy, is an analog of

the substance "methamphetamine.”™ It has a high potential
for abuse and currently has no accepted medical use in the
United States. It is a federal schedule | drug, but

because 1t 1is a non-narcotic hallucinogenic it has been
placed in Alaska schedule 11A.

Section 4:

This section would add six new substances to schedule 11A
(AS 11.71.150): fenethylline; N-ethylamphetamine;
3,4-methylenedioxy-N-ethylamphetamine; N-hydroxy-3,4-methy

lenedioxyamphetamine; 4-methylaminorex and N,N-dimethy-
lamphetamine.

Fenethylline is a conjugate of amphetamine and theophyllin

(a methylxanthine). The drug produces a delayed, but
prolonged, central nervous system stimulatory effect.

Fenethylline has a high potential for abuse, has n recog—
nized medical use in the- United States, and has not been

tested to determine 1its safety for wuse wunder medical

supervision. It is a federal schedule 1 drug, but it has

been placed in Alaska®s schedule Il1A because the drug Iis
non-narcotic.

N-ethylamphetamine®s pharmacological and behavioral effects
are similar to those of amphetamine and methamphetamine.
It is a federal schedule I substance with a high potential
for abuse, and no known medical use in the United States.
It has been placed 1in Alaska®"s schedule 11A because the
drug s non-narcotic.

3,4-methylenedioxy-N-ethylamphetamine and N-hydroxy-3,4-
methylenedioxyamphetamine are analogs of the schedule 11A
substance methamphetamine (MDA). 4-methylaminorex has a
pharmacological profile that closely resembles that of
amphetamine; it has been described as a potent central
nervous system stimulant.

Because N,N-dimethylamphetamine has no current accepted
medical wuse, it has been placed 1in federal schedule 1.
N,N-dimethylamphetamine belongs to the chemical class of
compounds known as phenylisopropylamines. Amphetamine and
methamphetamine also belong to this class. N,N-dimethyl-
amphetamine is very similar in molecular structure to
amphetamine and methamphetamine and produces central
nervous system stimulant effects. Because N,N-dimethyl-
amphetamine is a non-narcotic stimulant, it is being placed
in Alaska schedule I1IA.
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The federal 1984 Crime Control Act provided the Drug
Enforcement Administration with emergency scheduling
authority,, to avoid an imminent hazard to the public
safety. This scheduling procedure was established with the
onset of the 1illicit manufacture and distribution of
designer drugs. Federal law defines a designer drug as:

New chemical analogs or variations of
existing controlled substances, or other new
substances, which have a psychedelic, stimu—
lant, depressant, or narcotic effect and have
a high potential for abuse.

Scheduling under this authority 1is effective for one year
and is not applicable to substances for which there 1is an
exemption under the Federal Food, Drug, and Cosmetic Act
(e.g., 1investigational new drugs and new drug applications).
To classify a substance under its emergency powers, the DEA
must publish a notice of the classification in the Federal
Register; the <classification becomes effective after 30
days. On October 30, 1987, 3,4-methylenedioxy-N-ethylam-
phetamine and N-hydroxy-3,4-methylenedioxyamphetime and

4-methylaminorex were scheduled in this manner. 0On October
14, 1988, a proposed rule was published to permanently
schedule these three substances. It is anticipated that, by

the time this legislation is being considered, a final rule
scheduling these substances will have been signed.

On August 3, 1988, the administrator of DEA issued a final
rule temporarily placing N,N-dimethylamphetamine into
federal schedule 1. According to DEA, a final rule perma—
nently scheduling this substance will be published within
the next several months.

Section 5:
This section places the substance "tiletamine and
zolazepam™ into schedule I1I11A, by adding it to AS 11.71.-

160(c). Tiletamine 1is a chemical analog of phencyclidine
and has pharmacological properties similar to that sub—

stance. Zolazepam is a chemical analog of the schedule I1VA
benzodiazepines. As a combined substance it 1is used by
veterinarians as a tranquilizer. This scheduling action

facilitates the marketing of a veterinary pharmaceutical
product and minimizes the likelihood of the product being

abused.

Section 6:

This section places the following substances into AS 11.71.-
160(f), to add them to schedule I1I1A: parahexyl, dronabi—
nol, and nabilone. Because these substances are THC

analogs that are chemically and pharmacologically similar
to THC, they have been placed in Alaska schedule I111A.
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Parahexyl is a synthetic analog of delta-9-tetrahydro-
cannabinol (THC). Parahexyl has no known medical use in
the United States. It has been placed in federal schedule

Dronabinol (synthetic) 1in sesame oil and encapsulated in
soft gelatin capsules 1in a Food and Drug Administration-
approved drug product: Dronabinol 1is the synthetic equiva—
lent of the isomer delta-9-tetrahydrocannabinol, the
principal psychoactive substance in marijuana. Dronabinol
is used to treat nausea and vomiting associated with cancer
chemotherapy 1in patients who have failed to respond ade—
quately to conventional antiemetic treatment.

Nabilone is a synthetic analog of delta-9-tetrahydro-
cannabinol (THC). It 1is used to treat nausea and vomiting
associated with cancer chemotherapy. Nabilone ha? Dbeen
placed in federal schedule II.

Section 7:

This section adds six benzodiazepines to schedule 1VA
(AS 11.71.170): alprazolam, halazepam, temazepam, triazo—
lam, midazolam, and quazepam. Each substance 1is an anti—

anxiety agent substantially similar to other benzodia—
zepines currently listed in Alaska®s schedule IVA. All six
substances have been classified into the federal schedule

V.

Section 3:

This section places the substance mazindol in schedule 1VA
(AS 11.71.170) (see sec. 11 description, below). Section 8
also adds six other substances to schedule IVA: pipradol,
SPA, cathine, fencamfamin, fenproporex and mefenorex.

Pipradol 1is a mild central nervous system stimulant. Its
effects resemble those of the amphetamines, but the wusual
therapeutic dose of pipradol results 1in less -euphoria,
anorexia, and insomnia. I~ is an effective anti-depressant
without the extreme <ce- al nervous system stimulation
found in the amphet

SPA is a substance marxeted in Japan. It exhibits the same
properties as morphine and methamphetamine, but with
analgesic effects. Results of a study conducted by the

University of Michigan showed that SPA has no physical
dependence capacity.
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Cathine 1is scheduled 1in accordance with the 1971 Psycho—
tropic Convention. It is a stimulant derived from the Khat
plant and originates in the Middle East.

Fencamfamin, fenproporex, and mefenorex are also stimu—
lants .

Cathine, fencamfamin, fenproporex, and mefenorex are
scheduled in accordance with the 1971 Psychotropic
Convention. During 1its February 1986 session, the United

Nations Commission on Narcotic Drugs (CND) decided to
include 17 phenethylamines in the schedules of the
Convention on Psychotropic Substances. These substances
are among the 17.

Section 9;

This section classifies the substance buprenorphine as a
schedule VA drug by placing it in proposed AS 11.71.180(d).
The DEA has placed buprenorphine into federal schedule V.
It had previously been considered a federal schedule 11
drug because it is a derivative of the substance thebaine
(a schedule 1A narcotic in Alaska) . The DEA has found that
buprenorphine has a Jlow potential for abuse, has a
currently accepted medical use, and has Jlimited potential
for physical or psychological dependence.

This section also adds propylhexedrine and pyrovalerone to
schedule VA by placir*r them in proposed AS 11.71.180(e)-

Propylhexedrine and pyrovalerone are psychotropic sub—
stances. Currently pyrovalerone is neither manufactured nor
distributed commercially in the United States. Propylhexe—
drine 1is marketed 1in the over-the-counter nasal deconges—
tant inhalers.

These two substances are being scheduled in accordance with
the 1971 Psychotropic Convention, and are among the 17
phenetiylamines included in the schedules of the Convention
on Psychotropic Substances by the United Nations Commission
on Narcotic Drugs (CND) during its February 1986 session.

Section 10;

This section amends the Jlanguage of existing AS 11.73.-

099(3), which defines "imitation controlled substance."

The minor amendment, substitution of "and™ for "or,"

corrects an oversight 1in the 1imitation controlled sub—
stances law, which was enacted 1in 1983. The amendment

changes the elements of the crime to require that a person
actually make explicit or implied representations about the
character of the substance. These representations and the
item"s appearance are facts that a judge or jury would con-
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sider when deciding whether, under all the circumstances of
the <case, a reasonable person would have believed the
substance to be controlled. The 1law as presently written
is vague - perfectly legal substances sold over a drug
store counter might be similar in appearance to items that
are manufactured and sold 1illicitly. A person should be
able to legally possess these substances if the person has
no intent to pass them as counterfeit substances.

The Alaska Court of Appeals pointed out the vagueness in
the current definition of "imitation controlled substance"”

in its recent decision in Morrow v. State, 704 P.2d 226,

232 (Ak. App. 1985) . The court was not able to determine,

under the facts in the record 1in that particular case,

whether the defendant’s conviction should be reversed; the
appellate court remanded the case to the trial court for
factual findings. Although the conviction 1in the Morrow
case was not reversed, 1t is important to clarify the lan—
guage of the definition - both to ensure that the problem
does not recur in the future and to give people fair notice
of the types of conduct that are prohibited under the law.

Section 11:

This section removes the substance mazindol from Alaska’s
schedule I111A (AS 11,71.160). Mazindol has been trans—
ferred to schedule IVA (AS 11.71.170) (see sec. 8, above).

This change has been made because mazindol 1is an anorectic

substance that has a Ilower potential for abuse than other
schedule 111A anorectics; it also presents lesu danger of
psychological dependence relative to other anorectics 1in
schedule 11IA.

To ensure that law enforcement”officers and prosecutors have
the necessary legal tools to help/fight the growing problem
of drug abuse 1in Alaska, I uijge your prpifip*. passage of this
bill.

zve Cowper
Governor
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The Honorable Jan Faiks
Chair, Senate Judiciary Committee
P.0. Box V
Juneau, Alaska 99811
Re: SB 158
Controlled Substances

Dear Senator Faiks:

You asked for a brief description of the major
differences between the Alaska statutes scheduling controlled

substances and the federal drug schedules. The best source for
this information is the commentary to the 1982 revision of Alaska®s
controlled substances laws. A chart comparing the two schedules

is set out as Appendix D to the commentary, which is attached for
your information.

Alaska“s Controlled Substances Act implements a
comprehensive statutory scheme to control the possession, use,
sale, and distribution of [licit and illicit drugs in the state

through a Jlogical classification and penalty structure. The
primary purpose of our law 1is to provide a basis for criminal
prosecutions. In contrast, the federal laws fulfill the additional

function of regulating the sale and production of a wide range of
substances intended for human consumption.

In summary, the differences between the federal and state
laws are:

A. The federal law considers whether the substance has
an accepted medical use; this criterion is noc considered under

Alaska law. -

B. Alaska considers whether there 1is a relationship
between the use of the substance and other criminal activity? this
criterion is not considered under federal law. As a result, simple
possession of cocaine and heroin is a felony in Alaska even though
it is a misdemeanor under federal law. See 21 U.S.C. &844.

C. The schedule labeling differs. The federal
schedules are labeled I through V. Under Alaska law, the schedules
are labeled 1A through VIA. (The "A" was added to clearly

differentiate between the federal and the Alaska schedules.)

03C31 LH
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D. Under Alaska law, all federal schedule | & 11
narcotics are classified as Schedule 1A, and all federal schedule
I & Il non-narcotics are classified as Schedule IIA.

E. Marijuana was placed in a separate schedule labeled
VIA, 1in accordance with constitutional constraints placed on the
regulation of marijuana by the Alaska Supreme Court.

The gene al criteria for scheduling drugs in Alaska are
set out below:

AS 11.71.120(c)

In advising the governor of the need to add, delete, or reschedule a substance
under AS 11.71.110(1), the committee shall assess the danger or probable danger of the
substance after considering the following:

(1) the actual or probable abuse olf the substance including

(A) thehistory and current pattern of abuse both in this stateand in
other states;

(B) thescope, duration, and significance of abuse;

(C) thedegree of actual or probable detriment which may result from
abuse of the substance;

(D) the probable physical and social impact of widespread abuse of the
substance;

(2) the biomedical hazard of the substance including

(A) its pharmacology, in the effects and modifiers of the effects of the
substance;

(B) its toxicology, the acute and chronic toxicity, interaction with other
substances, whether controlled or not, and the degree to which it may cause psychological
or physiological dependence;

(C) the risk to public health and the particular susceptibility of
segments of the population;

(3) whether the substance is an immediate precursor of a substance already
controlled under this chapter;

(4) the current stote of scientific knowledge regarding the substance,
including whether there is any acceptable means to safely use the substance under medical
supervision;

(5) the relationship between the use of the substance and other criminal
activity, including

(A) whether persons engaged in illicit trafficking of the substance are
also engaged in other criminal activity;

(B) whether the nature and relative profitability of manufacturing or
delivering the substance encourages illicit trafficking in the substance;

(C) whether the commission of other crimes is one of the effects of abuse
of the substance;

(D) whether addiction to the substance relates to the commission of crimes
to support the continued use of the substance.

It may be helpful to consider the following comparison
of the specific factual findings that serve as the basis for drug
scheduling under the state and federal controlled substances laws.
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Federal Findings for Drug
Classification

Schedule 1
A. The drug has a high potential for abuse;

B. The drug has no currently accepted medical use
intreatment in the United States; and

C. The drug is not accepted as safe for useunder
medical supervision.

Schedule M
A. The drug has a high potential for abuse;

currently accepted
United StBtes; and

B. The drug has a
in  treatment in the

C. Abuse may lead to severe psychological or
physical dependence.

Schedule 111

A. The drug has a potential for abuse less than the
drugs 1in schedules 1 and II;

currently accepted
United States; and

B. The drug has a
in  treatment in the

C. Abuse may lead to moderate or low physical
dependence or high psychological dependence.

Schedule 1V

A. The drug has a low potential for abuse relative
to the drugs in schedule I11;

currently accepted
United States; and

B. The drug has a
in  treatment in the

C. Abuse may lead to limited physical dependence
or psychological dependence relative to the drugs
in schedule III.

Schedule V

A. The drug has a low potential for abuse relative
to the drugs in schedule 1V;

B. The drug has a currently accepted medical use
in treatment in the United States;

C. Abuse may lead to limited physical dependence
or psychological dependence relative to the drugs
in schedule 1IV.

March 13, 1989
Page 3

State Findings for Drug
Classification

Schedule 1A
Is found to have the highest degree of danger or

probable danger to a person or the public under AS
11.71.120(c).

Schedule 11A

Is found under AS 11.71.120(c) to have a degree of
danger or probable danger to a person or the public

medicalusehich is less than substances listed in schedule

IA, but higher than substances listed in schedule
1A,

Schedule I111A

Is found under AS 11.71.120(c) to have a degree of
danger or probable danger to a person or the public
less than the substances listed in schedule IIA but

medicalushigher than substances listed in schedule IVA.

Schedule 1VA

Is found under AS 11.71.120(c) to have a degree of
danger or probable danger to a person or the public
which is less than the substances listed in schedule

medicalusdl1A, but higher than substances listed in schedule

VA.

Schedule VA

Is found under AS 11.71.120(c) to have a degree of
danger or probable danger to a person or the public
which is less than substances listed in schedule
IVA, but higher than substances listed in schedule
VIA.

Schedule VIA

Is found under AS 11.71.120(c) to have the lowest
degree of danger or probable danger to a person or
the public.
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I hope your questions about <controlled substances
scheduling in Alaska have been answered, and that the Senate
Judiciary Committee 1is now in a position to pass judgment on SB
158. As you know, the bill was 1introduced pursuant to the
legislative mandate set out in AS 11.71.120(b): "If a substance
is added as a controlled substance under federal law, the governor
shall introduce legislation in accordance with the federal law."

Very truly yours

DOUGLAS B. BAILY
ATTORNEY GENERAL

Laurie H. Otto
Assistant Attorney General

Attachment

cc: Gayle Horetski, Deputy Commissioner
Department of Public Safety
Bob Evans
Gwen Prewitt



COMMENTARY AND SECTIONAL ANALYSIS FOR THE
1982 REVISION OF ALASKA®S CONTROLLED
SUBSTANCES LAWS

CONFERENCE COMMITTEE SUBSTITUTE FOR SENATE BILL No. 190

INTRODUCTION
This legislation implements a comprehensive stat—
utory scheme to control the possession, use, sale, and
distribution of licit and illicit drugs in the state
through a logical classification and penalty scheme con-—
sistent with the revised criminal code which took effect

i i
on January 1, 1980.

The legislation 1s patterned after the federal
Controlled Substances #£ct of 1970 (P.L. 91-513) and the
Uniform Controlled Substances Act, adopted by the National
Conference of Commissioners on Uniform State Laws. It is
designed to provide for relative uniformity among the laws
of the states and the federal government. The federal and
uniform acts have served as models for 44 states which
have revised their outdated drug laws over the last decade-.

The main objective and advantage of the uniform
act and of this legislation is to create a single coordi—
nated statutory system of drug control similar to that" now
in effect at the .federal level and in most other states.

The legislation establishes seven degrees of
offenses involving controlled substances in chapter 71 of

the revised criminal code, Title 11 of the Alaska
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.led Substance, with the degree of the offense
ating the relative seriousness of the prohibited
ct. The first degree crime is the most serious
ise, while the seventh degree offense is the least *
.ous .
Each offense 1is classified within the‘structure
the revised criminal code. Sentencing will occur
jrsuant to AS 12.55, with the presumptive sentencing pro-
iIsions of that chapter applying to eligible felony
offenders. Consequently, a judge®"s discretion 1in sentenc—
ing a defendant convicted of a felony drug offense who has
previously been convicted of any other felony offense will
be substantially restricted. This sentencing structure is
designed to provide emphasis on the more séJGm$' offenses
under the legislation, 1including the delivery of a con—
trolled substance to a minor and the commercial sale of
such substances as heroin, cocaine, LSD and amphetamines.
In addition to providing penalties for unlawful
acts involving controlled substances, the bill establishes
a closed regulatory system for legitimate handlers of con—
trolled substances to curtail drug diversion into i1llegit—
imate channels. This system requires, for example, regis—
tration, maintenance of records, and “the use of uniform
order forms. Compliance with federal requirements satis—
fies state law, so that pharmacists, doctors, researchers

and manufacturers of controlled substances are not sub-



jected to conflicting state and federal requirements per—
taining to registration, recordkeeping, order forms, and

prescr iptions.

COMMENTARY AND SECTIONAL ANALYSIS
Section 1. DECLARATION OF LEGISLATIVE PURPOSE.

This section states the purpose of the comprehen—
sive revision of Alaska®s drug laws and highlights the two
concerns that are addressed in the legislation. The
purpose of the revision is the enactment of legislation
patterned after federal law and the uniform act containing
penalty provisions in conformity W|ith the revised criminal
code in order to effectively combat illicit trafficking 1In
controlled substances. The legislation addresses both
public safety and public health concerns associated with
controlled substances. The revisions to Title 11 address
public safety concerns by providing penalties for unlawful
acts involving controlled substance-s, while the revisions
to Title 17 address public health concerns by regulating
the legitimate handling of controlled substances to pre—
vent diversion of drugs to illicit channels..

This legislation is intended to strike a balance
between the sometimes conflicting provisions of the state
constitutional right to privacy (Art. 1, Sec. 22) and the
need to protect the public health. In striking this
balance, the legislation addresses the enforcement ambigu—

ities created by the decision of the Alaska Supreme Court



in Ravin v . State, 537 P.2d 494 (Alaska 1975), which held
that the state constitutional right to privacy protects
the possession and use of marijuana, by an adult, for
personal use iIn the home in a non-commercial context.
While recognizing the constitutional right to
privacy, this legislation, at the same time, recognizes
that marijuana poses a serious threat to the public
health, particularly 1in cases involving the use of mari—
juana by minors. In approving this Act, the legislature,,
does not 1intend 1in any way to condone or enccurage the
possession, use or delivery of marijuana by any person 1in

Alaska. iif |

Section 2. AS 11.71. CONTROLLED SUBSTANCES.

Secs. 11.71.010--11.71.900 add a new chapter to
the revised criminal code containing articles which define
prohibited conduct involving controlled substances, estab-—
lish the Controlled Substances Advisory Committee, clas—
sify controlled substances into six schedules and define

terms used throughout the chapter.

ARTICLE 1. OFFENSES RELATING TO
CONTROLLED SUBSTANCES

This article defines the seven offenses involving
controlled substances. Each offense is classified under
the general classification scheme applicable to the
revised criminal code. See AS 11.81.250, Classification

of Offenses. The penalties for each offense are specified

1



in AS 12.55. A chart showing the classification and
penalty for each offense appears as APPENDIX A. The gen—
eral provisions of the revised criminal code, 1including
the rules on culpability, are also applicable to these

Cr irries .

It should also be noted that each of the seven
offenses provides in the introductory clause 1in subsection
(a), that i1f the otherwise prohibited conduct is author—
ized by AS 17.30 or AS 17.35, an offense has not oc—
curred. Those chapters regulate the legitimate handling

of controlled substances by persons such as manufacturers

and pharmacists. -1 f i

Sec. 11.71.010. MISCONDUCT INVOLVING A CONTROLLED
SUBSTANCE IN THE FIRST DEGREE.

This crime defines the most serious conduct pro—
hibited by this legislation. The offense 1is an unclas—
sified felony, and under AS 12.55.125(b), 1is punishable by
a term of imprisonment of at least five years but not more
than 99 years. éeveral separate acts are prohibited: @)
delivering a schedule 1A (including heroin and methadone)
controlled substance to a person under 19 who 1is at least
three years younger than the defendant; (2) delivering a
schedule I1A (including LSD and cocaine) or schedule II1I1A
controlled substance (including hashish and barbiturates)*
to a person under 19 who 1is at least three years younger
than the defendant; and (3) engaging iIn a "continuing

criminal enterprise.”



For all offenses 1involving the "delivery"”
(defined 1iIn sec. 11.71.900(6)) of a controlled substance
to a minor (secs. 11.71.010(a)(1); 11.71.010(a)(2); and
11.71.030(a)(2)), the ages of both the defendant and the
minor are of importance. The minor must be under 19 and
the defendant must be at least three years older than the
minor. The purpose of this age differential is to prevent®
the imposition of aggravated penalties in a case, where,
for example, a 19-year-old shares a controlled substance
with a 17-year-old friend. Statutes in several other
states, as well as the Uniform Controlled Substances Act,
contain a similar three-year age "difference requirement.
The cut-off age of 19 for offenses involving minors
receiving or possessing controlled substances has been
selected 1in order to be consistent with laws involving
alcohol 1in Title 04. One exception to the differentiation
between minors and adults at age 19 is the provision where
a person 18 or older who possesses a controlled substance
on school grounds can be prosecuted and convicted of an
aggravated possession offense. See secs.. 11.71.030(a)(3);
11.71.040(a) (4).

As previously noted, no culpable mental state 1is
specified iIn sec. 11.71.010(a)(1) and (a)(2) with respect
to the age of the minor. It 1s the intent of the legisla—
ture, consistent with AS 11.81.610(b)(2), that a defendant
must act "recklessly” as to the age of the minor 1in order

to be convicted under these subsections. There are sev-



eral reasons for the selection of the%"reckless" standard,
rather than one of strict liability, which 1is the standard
used with respect to the amount of a substance possessed
or delivered. The reasons center around fairness to the
defendant. Delivery of a 1A, I11A or 111A controlled sub—
stance to a minor is the most serious drug offense, an
unclassified felony, with a mandatory minimum of five
years "imprisonment. Delivery of any other controlled sub-—
stance to a minor 1is also a serious crime, a class B
felony. Thus, due process concerns justify requiring some
culpable mental state with respect to one of the circum—
stances of the offense, the age of the minor. Another
factor 1i1s that the age of the minor may not be as easily
ascertainable as, for example, the number of tablets a
person possesses. It should be noted, however, that a
"reasonable belief" that the nyinor was 19 or over and/or
less than three years younger than the deliveror, 1is not a
defense to a charge of delivery of a controlled substance
to a minor. Compare State v. Guest and Evan, 583 P.2d 836
(Alaska 1978).

As with all offenses in this chapter, the defend—
ant i1s not required to act with any culpable mental state
regarding the classification of a substance or the fact
that possession of the substance is prohibited by law.

See AS 11.81.620(a). The defendant, of course, must know

that he possesses the substance.



Schedule IA substances are listed in sec. 11.71-
.140 and are discussed in the commentary accompanying that
section. Heroin and opium are two examples .of schedule 1A
controlled substances. Schedule 11A substances»are listed
in sec. 11.71.150, and schedule Il1lA substances 1In sec.
11.71.160. Cocaine, LSD, PCP, peyote, mescaline, metham—
phetamine and methaqualone are scheduled in 1l1A, while
schedule I11A contains such substances as hashish, barbi—
turates and narcotics mixed with non-narcotics in speci—
fied proportions. As with all other offenses 1involving
the delivery of controlled substances, except schedule VIA
substances, this provision require”® ttyat "any amount™ of
the substance be involved. Consequently, the purity of
the substance 1is irrelevant in determining whether an
offense has been committed. It 1s unnecessary that a use-
able quantity of the substance be 1involved, as the statute
prohibits certain acts involving "any amount"™ of the sub—
stance. See, e.g., Judd v. State, 482 P.2d 273, 280
(Alaska 1971). See also commentary accompanying sec.
11.71.320. = " = : - . -

Sec. 11.71.010(a)(3), which prohibits engaging
"in a continuing criminal enterprise,” 1is patterned after
a similar federal law defined in 21 U.S.C. 5848(b). In
paralleling the federal statute to a “significant degree,
it is expected that federal case law will be of assistance

to the Alaska courts in applying the provision.



States v. Bergdoll, 412 T. Supp. 1308 (D. Del. 1976).

Sec 11.71.020. MISCONDUCT INVOLVING A CONTROLLED
Sup. #NCE IN THE SECOND DEGREE.

This offense, a class A felony punishable by a
maximum of 20 years imprisonment, prohibits three acts:
manufacturing (defined in sec. 11.71.900(13)), or deliv—
ering any amount of a schedule 1A controlled substance or
possessing (defined in sec. 11.81.900 (b)(41)) any amount

of such a substance with the intent to manufacture or

deliver .

I
actually deliver the substance. Possession of the sub—

Under subsection (a), t?erdefendant need not

stance with that intent is sufficient to support a convic—

tion. The definition of "deliver!* in sec. 11.71.900(6)
does not require that the transfer constitute a sale.
Merely transferring the substance, or attempting to do so,
would constitute a "delivery"™ under the statute, without

regard to remuneration.

Sec.. 11.71.030. MISCONDUCT INVOLVING A CONTROLLED
SUBSTANCE IN THE THIRD DEGREE.

This offense, a class B felony punishable by a
maximum sentence of 10 years, prohibits three forms of
conduct: (1) manufacturing or delivering a schedule I1IA
or I1l1A substance, or possessing any of those substances
with intent to manufacture or deliver; (2) delivering a

schedule IVA (including tranquilizers such as valium), VA,
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The definition of "continuing criminal enter—
prise”™ in subsection (b) contains a requirement that the
current offense be part of a continuing series of- five or
more violations of the chapter. A particular number of
violations 1is not specified in the federal statute. The
term "violation" does not mean "conviction". See
generally, United States v. Michel, 588 F.2d 986 (5th Cir.
1979); cert, den. 444 U.S. 825, 62 L. Ed. 2d 32; United
States v. Fry, 413 F. Supp. 1269, 1272 (E.D. Mich. 1976)
("series means three or more related acts™) (emphasis
added). This offense 1is not an "habitual™ or "repeat"”
offender statute, nor do all the Violations necessarily
have to be felony offenses, so long as at least one viola—
tion i1s a felony. See sec. 11.71.010(b)(1).

The purpose of the "continuing criminal enter—
prise”™ provision 1s "to punish and take out of circulation
persons who are engaged in the manufacture and sale of
drugs primarily for the profits to be derived therefrom.™
United States v. Jeffers, 532 F.2d 1101, 1110 (7th Cir.
1976), aff"d in part, vacated in part on other grounds,
432 U.S. 137, 53 L. Ed. 2d 168, reh. den. 434 U.S. 880, 54"
L. Ed. 2d 164. See also United States v. Valenzuela, 596
F.2d 1361 (9th Cir. 1979), cert, den. 444 U.S. 865, 62
L. Ed. 2d 88; United States v. Bolts, 558 F.2d 316 (5th
Cir. 1977), cert. .den.. 434 U.S. 930, 54 L. Ed. 2d 290;
United States v. Sperling, 506 F.2a 1323 (2d Cir. 1974),

cert, den. 420 U.S. 962, 43 L. Ed. 2d 439; United



stances on school grounds and can still be prosecuted
under the aggravated possession sections, do not pose as
serious a hazard to children.. Once the state has proven
beyond a reasonable doubt that the defendant is 18 or over
and that he knowingly possessed a controlled substance on
school grounds, the defendant may establish, by a prepon—
derance of the evidence, that at the time of his posses-
"sion, the school was closed to any organized activity in—
volving juveniles. An example would be the night janitor
in a school, who at 2:00 a.m., possesses a marijuana cig—
arette for his own use. Successfully raising the affirm—
ative defense, however, does not “release the defendant
from all criminal liability; the defendant could still be
convicted of possession of the controlled substance under
another statute as a lesser-included offense. The night
janitor in the example above could be convicted of Miscon—
duct Involving a Controlled Substance in the Seventh
Degree, sec. 11.71.070(a)(2), for possessing less than one
ounce of a substance containing marijuana while iIn a pub—
lic place. = -
As used 1in the affirmative defense, the phrase

"any organized activity" 1includes school as well as non—
school activities, so long as the activities are of a type
that involve persons under 18. Use of the word "orga—
nized"” is intended to require that the activity be sanc—
tioned by school officials. Finally, it is important to

note that 1f the circumstances of the possession reveal an



or VIA (marijuana) controlled substance to a person under
19 who 1is at least three years younger than the defendant;
and (3) being 18 or older, possessing any amount of a
schedule 1A or I11A substance within the grounds of a
school or on a parking lot immediately adjacent to the
school.

The conduct prohibited by paragraphs (1) and (2)
of this statute has been discussed in the commentary
accompanying the first and second degree offenses. The
only difference between Lnis section and the comparable
provisions 1in the more serious crimes 1is, of course, the
schedule of the substance 1involved". Li

Sec. 11.71.030(a)(3) (as well as 1its companion
provision in sec. 11.71.040(a)(4) which applies to sched—
ule TI1IA-VIA controlled substances) 1is an aggravated pos—
session offense intended to deter adults from possessing a
controlled substance while 1in or near schools and school
children. The protection of this provision extends to
public and private schools, up to and including high
schools. The requirement that the defendant be 18 or
older 1is consistent with the general treatment of an =
18-year-old as an adult when he commits an offense.

The "affirmative defense” (a term that 1is defined
in AS 11.81.900(b)(1)) specified in subsection (b)(and the
companion provision 1in sec. 11.71.040(b)) prevents con—
viction under the "school grounds"™ provision of a class of

persons who, while they unlawfully posses:-, controlled sub-
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concerning Article 1 of AS 11.71 1in this comn.jntary, 1t 1is
the intent of the legislature that strict liability be
applied to the circumstance of the amount of the substance
involved in an offense prosecuted under this provision, as
well as under other provisions defining the level of an
offense based on the amount involved. Compare the discus—
sion in the commentary under sec. 11.71.010, where the
culpable mental state of “reckless™ must be shown regard—
ing the age of the minor. The amount of a controlled sub-—
stance, whether by weight or number of tablets, can be
determined objectively and easily, where the age of a

minor may not be. 4 | J

In a prosecution under paragraph (2), 1t is
irrelevant whether the defendant received remuneration for
the delivery. It should be noted, however, that sec. 20
of the bill adds a new mitigating factor to the list
presently included in AS 12.55.155(d), which can be con—
sidered at sentencing, that the defendant delivered a
small amount of any controlled substance in schedules 1IA
through VIA to an adult for no remuneration.

Paragraph (3) prohibits the knowing possession of
various amounts of controlled substances. Again, strict
liability i1s to h applied to the defendant®s awareness of
the amount of the substance possessed. See AS 11.81-
.600(b)(2). CfFf. AS 11.81.610(b)(2). For example, 1if a
person possesses 30 tablets of a schedule 111A controlled

substance, a class C felony, 1t is irrelevant, and not a
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intent to deliver the substance to another person, the

b
defendant can be prosecuted for a more serious crime, such
as Misconduct Involving a Controlled Substance 1in the

Second Degree under sec. 11.71.020(a)-.

Sec. 11.71.040. MISCONDUCT INVOLVING A CONTROLLED
SUBSTANCE IN THE FOURTH DEGREE.

This offense, a class C felony punishable by a
maximum term of imprisonment of five years, prohibits ten
forms of conduct.

Paragraph (1) prohibits manufacture, delivery, or
possession with the intent to manufacture or deliver any
amount of a schedule IVA (common éfanquilizersy orIVA
(primarily liquid cough suppressants) controlled sub-—
stance. Again, the term "any amount” means that the
purity of the substance and whether there is a "useable
amount™ of the substance are irrelevant, so long as there
iIs enough of the controlled substance present for proper
identification. See commentary accompanying Sec.

11.71.320.

Paragraph (2) prohibits manufacture, delivery or =
possession with the intent to manufacture or deliver one
ounce or more of marijuana, a schedule VIA controlled sub—
stance. This paragraph 1is the first of four provisions 1in
this legislation establishing a penalty scheme for the
delivery of marijuana, other than to a minor. The other
three provisions cover delivery of less than an ounce of

marijuana. As previously noted in the general discussion
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stance 1is present. The purity of the substance 1is irrele-
y

vant in determining weight. m

For example, the definition of "marijuana™ 1in
sec. 11.71.900(14) provides that some parts of the plant
cannabis (those which contain the active ingredient "THC",
such as leaves, flowers, and seeds) are "marijuana"™, while
some parts (such as stalks) are not. Under sec. 11.71-
.040(a)(3)(F), for example, 1if a person possesses one
pound of cannabis stalks, he does not commit a crime. But
iIT he possesses 10 ounces of leaves, flowers or seeds and =
10 ounces of stalks all mixed together, he possesses one
pound or more of marijuana for purposes of prosecution.

The ™"aggregate weight"™ standard, rather than a
"pure weight™ standard, has been adopted because it would
be almost impossible for law enforcement officials or
chemists to separate out all the individual pieces of
marijuana from non-marijuana, or to separate out grains of
a controlled substance which has been "cut" with a
similar-appearing non-controlled substance,"and then to
test chemically each of the 1individual pieces or grains.
The State of New York encountered such enforcement prob—
lems when 1t revised its statutes relating to marijuana in
1977, changing from an aggregate weight basis to one of
pure weight. The problems surfaced 1in the case of People
v. Davis, 408 N.Y.S.2d 748 (N.Y. 1978). There, the

defendant was charged with violating one of the marijuana

laws under New York®"s revised pure weight test. New
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defense, that he thought he possessed less than 25 tab-—
lets, which would have made the conduct a class A misde—
meanor. Possession of controlled substances 1in amounts
less than those specified in paragraph (3) are covered by
the fifth and sixth degree crimes. The amount distinc—
tions between felony and misdemeanor possession offenses
for controlled substances in schedules I111A through VIA
are intended to deter the possession of larger amounts of
a controlled substance through imposition of felony
penalties, while treating the person who possesses a
smaller amount of a controlled substance (which is con—
sistent with personal use) less severely. If the .circum—
stances of the defendant®s conduct show beyond a reason-—
able doubt that the defendant possessed the substance with
an intent to deliver, prosecution could be brought under
the more serious offenses prohibiting that conduct.

The legislation adopts an "aggregate weight™ test
for determining the weight of the controlled substance
when the weight of the substance possessed or delivered 1is
determinative of the degree of the offense-. See secs.
11.71.040(a)(2) and () (C), (E) and (P"; 11.71.050(a)(1),-
(2) and (3)(B) , (D), and (E); 11.71.060(a)(1), (3), (4);
11.71.070(a)(1) and (2). Under the "aggregate weight"-
test, the total weight of any preparation, compound, mix—
ture or substance ..containing a controlled substance 1is the
weight that 1is relevant for purposes of prosecution and

conviction, so long as some amount of a controlled sub-



further with a non-controlled substan%g. It was felt that
this could lead to the creation of, in effect, a double
aggregate weight" standard. As a practical matter,
however, the use of the term "weighing”™ has the same
effect as the use of the term "of an aggregate weight of"
when applied to controlled substances included in schedule
VA.

This change was deleted by the conference commit—
tee and the term "of an aggregate weight of" was rein—
serted in sec. 11.71.040(a)(3)(E) 1in the final version of
the bill. However, 1t should be emphasized that the use
of this term is not meant to compound/the severity of an
offense where the controlled substance 1itself is defined
in terms of the concentration of a substance iIn a com—
pound, mixture or preparation such as in schedule I1IA,
sec. 11.71.160(e), and schedule VA, sec. 11.71.180(b).

The purpose of the aggregate weight standard, as indicated
above, 1s to eliminate enforcement problems and for ease

of understanding on the part of the public. When the con—
trolled subst"au®e i1tself is defined in terms of the con—
centration of a substance in a compound, mixture or prepa—
ration, a felony possession offense classification 1is
intended only when the statutorily prescribed amount is
present in the commonly-used form of- the substance and not
when 11t has been diluted further with a totally non-—

controlled substance with which the controlled substance

is not commonly dispensed.
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York®"s definition of marijuana was similar to that in sec.
11.71.900(14) 1insofar as some parts of the cannabis plant
were marijuana, and other parts were not. The chemist who
testified at the Davis trial, although competent, could
not, "to a reasonable degree of scientific certainty, rule
out the presence or gauge the amount of non-marijuana"
within the 9.3 pounds of green vegetable matter contained
in 20 bags which had been seized from the defendant. 408
N.Y.S.2d at 750. The New York Court dismissed the charge
of possession of more than one pound of marijuana, but
permitted an instruction to the jury that it could find
the defendant guilty of mere possession of any amount of
marijuana, a violation.. 408 N.Y.S.2d at 751-52. The use
of the aggregate weight test 1is intended to eliminate this
potential enforcement problem.

The amendments to the bill made 1in the House of
Representatives 1included a substitution of the term
"weighing"™ for the term "of an aggregate weight of" in the
offense pertaining to the possession of schedule VA con-—
trolled substances set out in sec. 11.71.040(a)(3)(E).
This change was made as a result of a concern that because
of the fact that the substances included in schedule VA,
sec. 11.71.180(b), were defined in terms of the concentra—
tion of a substance iIn a compound, mixture or preparation
that an application of the "aggregate weight” test"would
result In an 1increase iIn the severity of a possession of—

fense when a schedule VA controlled substance was diluted



Increasingly more severe penalties ar% provided for the
possession of one-half pound and one pound or more of
marijuana. Possession of any amount of marijuana by a
person under 19 1is, however, prohibited under sec.
11.71.060(a)(3). Other acts involving any amount of mari—
juana, such as delivery to a minor and possession on
school grounds, are also treated more severely in this

legislation. See, e.g., secs. 11.71.030(a)(2);

11.71.040(a) (4) .

While the definition of "manufacture"™ 1iIn sec.
11.71.900(13) specifically excludes the growing of mari—
juana for personal use., a person‘who grows marijuana 1is
still subject: to prosecution under the possession offenses
if the total amount grown yields four ounces or more when
reduced to its commonly used form. See sec. 11.71.080. A
person may also be prosecutedifor "manufacture”™ of mari—
juana 1f the growing of marijuana is not for personal
use. Further, nothing in the crimes prohibiting posses—
sion precludes a prosecution for "possession with the
intent to manufacture or deliver", under.sec. 11.71-
.040(a)(2), 11.71.050(a)(1) or (2), or 11.71.070(a)(1l) if
that iIntent 1s present.

Paragraph (4) 1is similar to sec. 11.71.030(a)(3),
except that controlled substances in~lower schedules, when
possessed on school grounds,-are prohibited under this
paragraph. An affirmative defense 1identical to that found

in sec. 11.71.030(b) 1is also provided. The commentary



Subsection (a)(3)(F) 1is the first of several sub-
sections which constitute a scheme prohibiting the posses—
sion of varying amounts of marijuana. In addition to
classifying the possession of one pound or more of a sub—
stance containing marijuana as a class C felony in sec.
11.71.040(a)(3)(F), this legislation imposes class A
misdemeanor penalties when the substance containing mari—
juana weighs one-half pound or more (sec. 11.71.050-
(a)(3)(E)) and class B misdemeanor penalties when four
ounces or more are possessed (sec. 11.71.060(a)(4)).

As noted in the commentary to section 1 of the
Act, the classification structure ,bf this legislation 1is
intended to clarify the law in Alaska concerning posses-
sion of marijuana, in light of the decision of the Supreme
Court of Alaska 1in Ravin v. State, 537 P.2d 494 (Alaska
1975). Ravin held that Alaska®s constitutional right to
privacy pro“"tects the possession and use of marijuana by an
adult, 1in the home, 1in amounts 1indicative of personal use
in a purely personal, non-commercial context. The
approach taken in this Act is to define, for purposes of
the decision in" Ravin, an amount which® is indicative of =
personal use, and to provide a clear line of demarcation
of four ounces, so that citizens of this state will know
precisely what conduct is prohibited. This classification
structure 1is also intended to provide enforcement agencies
in this state with adequate legislative guidelines, and to

resolve the ambiguities created by the Ravin decision.
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manufacture or deliver to an adult ofg&ne—half ounce or
more of a substance containing marijuana, whether for
remuneration or not, 1s a class A misdemeanor under this
section. Similar acts involsfctflg. less than one-half ounce
of a substance containing marijuana, where ther.e is remu-
neration, 1s also prohibited under this section. As dis—
cussed in the commentary accompanying sec. 11.71.040, the
"aggregate weight” standard is again used in determining
the weight of the controlled substance, where the weight
is determinative of the degree of the offense. The ternm
"remuneration”™ 1is intended to require some form of consid
eration for the marijuana, and includes money, as well as
any other transfer of property or services having a bene—
fit. There 1is no requirement that the transfer for remu—
neration be for profit. Compare to sec. 12.55.155-
(d)(15). The seller of marijuana cannot insulate himself
from prosecution for a misdemeanor or felony by using an
agent, who may receive no "cut" from the sale, to consum—
mate the sale. Similarly, the agent cannot insulate him—
self from prosecution by claiming he received no profit
from the transaction. Remuneration may take place before
during or after the actual, constructive, or attempted
transfer of the substance. This provision includes the
situation where a person pays for something be has
received, by delivering marijuana, as well as the sale of

marijuana for some kind of remuneration.
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accompanying sec. 11.71.030(a)(3) and (b) 1is similarly
applicable to these comparable provisions of the fourth
degree offense.

Paragraph (a)(5) prohibits keeping or maintaining
a building., vehicle or other place which 1is used for keep—
ing or distributing a controlled substance in violation of
a felony offense under AS 11.71 or AS 17.30. This provi—
sion, for example, would 1include the landlord of a ware—
house who knowingly rents to a person who uses the struc-—
ture for manufacturing or distributing controlled sub—
stances illegally.

The remaining offenses infcluded in this section
(paragraphs (6)-(10)) prohibit various unlawful acts
involving controlled -substances, including using a revoked
registration number while distributing a controlled sub—
stance, submitting false information 1in reports required
to be filed under AS 17.30-, and obtaining a controlled
substance by deception, through, for example, passing a

forged prescription.

Sec. 11.71.050. MISCONDUCT INVOLVING A CONTROLLED
SUBSTANCE IN THE FIFTH DEGREE.

This offense, a class A misdemeanor punishable by
a maximum sentence of one year, prohibits delivery of less
than one ounce of marijuana, as well as the possession of"
schedule T111A-VIA controlled substances 1in amounts less
than those specified in the fourth degree crime. Manufac—

ture, delivery to an adult, or possession with intent to



use does not apply to minors. 537 P.2d at 511 and n. 69.
Paragraph (4) 1is discussed in the commentary

accompanying sec. 11.71.040, while paragraph (5) is

directed at the legitimate industry involved in the han—

dling and delivery of controlled substances.

Sec. 11.71.070. MISCONDUCT INVOLVING A CONTROLLED
SUBSTANCE IN THE SEVENTH DEGREE.

This offense prohibits two forms of conduct. The
first, covered by subsection (a)(l), 1is the bottom rung of
the scheme pertaining to the manufacture, delivery, or
possession with the intent to manufacture or deliver mari-
juana, other than to a minor. Ig-LroJides that any of
these acts, 1involving lesi than one-half ounce of a sub—
stance containing marijuana, 1isaviolation. The distinc—
tion between this provision andthat found in sec. 11.71-
.050(a)(2) 1s that the latter, a class A misdemeanor, re—
quires that the delivery be "for remuneration.”™ This
provision does not contain such arequirement, and thus 1is
applicable to the situation where one adult passes a mari—
juana cigarette to another at a party, for no remuneration.

Subsection (a)(2) prohibits the possession of
less than one ounce of marijuana in public. IT the
marijuana is used or displayed 1in public, however,

prosecution may be brought under sec. 11.71.060(a)(l), a

class B misdemeanor.

-24-



Additionally, failing to make, Kkeep, or furnish
any information required by AS 17.30, the provisions in
the Act pertaining to the regulation of the<=legitimate

drug industry, is a class A misdemeanor.

.S5ec. 11.71.060. MISCONDUCT INVOLVING A CONTROLLED
SUBSTANCE IN THE SIXTH DEGREE.

This crime, a class B misdemeanor punishable by a
maximum term of imprisonment of 90 days, prohibits seven
acts, six of which 1involve marijuana.

The use of any amount of marijuana, the display
of any amount of marijuana or the possession of one ounce
or more of a substance containing marijuana 1in public 1is
prohibited by paragraph (1). The possession of marijuana
within the i1immediate control of a person who 1is operating
a propelled vehicle is covered by paragraph (2). This
includes possession of marijuana in the "glove box"™ of a
car or truck. The term "propelled vehicle™ 1is defined in
AS 11.81.900(b)(43). - -

While a person under 19 can be prosecuted for
possessing less than four ounces of a substance "containing,
marijuana under paragraph (3), this provision does not
preclude prosecution of a juvenile for other offenses
involving marijuana. An example would be possession of
one pound or more of marijuana. Sec. 11.71.040(a)(3)(F)."
The prohibition 1in paragraph (3) codifies a holding impli—
cit in Ravin v. State, supra, that the protection afforded

to adults in possessing marijuana in the home for personal
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Sec. 11.71.080. AGGREGATE WEIGHT OF LIVE MARIJUANA PLANTS.
This section is intended to clarify the
"aggregate weight"™ provisions as they applyto possession
of varying amounts of marijuana, when that possession 1is
of a live cannabis (marijuana) plant 1itself, rather than
of harvested, reaoy-to-use marijuana. This section makes
it clear that an adult who grows his own marijuana for

personal use can legally possess a cannabis plant or
plants weighing four ounces or more, so long as.the
marijuana which can be produced by the plant or plants,

from its "commonly used form"™, does not exceed an
v

aggregate weight of four ounces. =

ARTICLE 2. STANDARDS AND SCHEDULES

Sec. 11.71.100. CONTROLLED SUBSTANCES ADVISORY COMMITTEE.

This section establishes the- nine-member Con—
trolled Substances Advisory Committee in the Department of
Law, sets forth the membership of the committee, specifies
terms of appointment and compensation, designates the
attorney general as the chairman, provides that five
members are necessary to constitute a quorum and provides
that a majority of the total membership 1iIs necessary for

official action.

Sec. 11.71.110. DUTIES OF THE COMMITTEE.
This section specifies the duties of the Con—

trolled Substances Advisory Committee. Among other



The aggregate weight standard, as previously dis-
cussed in this commentary, equally applies to the provi—

sions of this section.

Offenses committed under this section are classi—
fied as violations. The term "violation" 1is defined 1iIn
AS 11.81.900(b) (65). Authorized sentences for violations
are specified in AS 12.55.035(b)(5) and 12.55.140.

However, an offense committed under this section,
11.71.070, carries a maximum penalty of a $100 fine, as
specified in subsection (b), rather than a maximum pos—
sible fine of $300, as provided for other violations.
Compare, for example, this provision with a similar
approach in AS 11.61.110(c).

In restricting the maximum possible fine to $100,
the legislature does not in any way intend for different
procedural consequences to attach 1in proceedings initiated
under this section. Because the offenses included are
classified as violations, the prohibited conduct does not
indicate criminality. Additionally, the provisions of
AS 11.81.900(b) (55) pertaining to the rights of trial by
jury and appointed counsel and the provisions of
AS 12.55.180--12.55.230 pertaining to the enforcement of

violations are to be fully applicable to offenses under

this section.
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trolled substances. These criteria were also considered
and followed by the legislature in passing this legisla—
tion. The criteria which must be assessed when the com—
mittee considers the scheduling, rescheduling or removal
of a controlled substance from the schedules are set forth
in APPENDIX C, along with a comparison with the criteria
required under federal law. These criteria include: (@H)
the actual or probable abuse of a substance; (2) the bio—
medical hazard of a substance; (3) whether a substance 1is
an 1mmediate precursor of a substance already controlled;
(4) the current state of scientific knowledge concerning a
substance; and (6) the relationship between use of a sub-—
stance and other criminal activity. Scheduling decisions
are based on findings made under these criteria viewed as
a whole, without any of the criteria necessarily being
given more weight than any other.

The specified criteria differ from federal law in
several ways. First, the federal requirements 1in schedule
I include "no currently .accepted medical use"” of the sub-—
stance. 21.U.S.C. 8812(b)(1)(B). This .criterion has
been specifically omitted from this Act. Marijuana and
LSD, for example, are scheduled federally as schedule |
controlled substances because of this standard. 21 U.S.C.
8812(c)(9) and (10). Second, in Alaska, all .the criteria
are considered 1in determining the danger or probable
danger of each controlled substance, even though some of

the criteria may not apply to a particular substance. In
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things, the committee 1is to advise the governor on the

need to add, delete or reschedule sub;tances- The commit—
tee 1is advisory only, and all of 1its duties -should be
viewed in that light.

The purpose of this committee iIs to provide an
overview of drug use and abuse 1in Alaska and to determine
what 1is being done about 1it, from the standpoints of law
enforcement, treatment and counseling, prevention and edu—
cation, and legitimate handlers. This committee should be
able to study Alaska®"s resources for eliminating and pre—

venting drug abuse, and suggest cohesive policies which

will enable all agencies to function more effectively.

Sec. 11.71.120. AUTHORITY TO SCHEDULE CONTROLLED
SUBSTANCES.

The first two subsections of this section provide
that the governor shall introduce legislation regarding
the controlled substances schedules upon either of two
events occurring: ) if thgﬁadvisory committee recom—
mends that a substance be added to, deleted f"om or re—
scheduled within the schedules, the governor must take
action 1in accordance with the recommendation; or (2) if a
substance is added to a federal schedule of controlled
substances, the governor must also introduce legislation
in accordance with the federal enactment.

Subsection (c) establishes the criteria to be

considered by the committee in making a determination

regarding the addition, deletion or rescheduling of con-
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lative Purpose, that marijuana poses ? serious threat to
the public health. However, substances placed in schedule
VIA have the lowest degree of danger or probable danger to
an individual or the public relative to those substances
controlled under higher schedules, considering the cri—

teria specified in sec. 11.71.120(c).

Secs. 11.71.140- 11.71.190. SCHEDULES.

All controlled substances are classified into one
of six schedules, which are labeled schedules IA through
VIA. The scheduling of substances 1is patterned after
federal law, which classifies substandes 1into five sched—
ules, labeled | through V- 21 U.S.C. 8812; 21 C.F.R.
881308 .11-.15. Alaska has adopted the letter "A" after
its numbered schedule®- to clearly distinguish between
state and federal schedules. ..Additionally, because of
factors unique to this state, a sixth schedule containing
only the controlled substance marijuana 1is created.

The schedules are largely self-explanatory. A
chart showing®"the classification of major categories of
controlled substances within the six schedules 1is included
as APPENDIX B. A comparison of the scheduling of con—
trolled substances under the Alaska statutes with sched—

uling under federal law is contained-in APPENDIX D.



contrast, federal law more specifically designates the
weight to be given to certain factors, requiring different
findings for placement in different schedules. See 21
U.S.C. 8812(b) (1)-(5) . Third, while the criteria In para—
graphs (1) -(4) are similar or 1identical to some criteria
included in federal law, (21 U.S.C. 5811(c)), the Alaska
criterion specified 1in paragraph (6), "the relationship
between the use of the substance and other criminal
activity.,” i1s not found in federal law. By adoption of
this factor, the legislature has specifically found that
there 1is or may be a relationship between the use of
certain controlled substances and (other criminal activity,
including but not limited to those factors set out 1in
subparagraphs (A)-(D).

The ™"danger or probable danger of the substance"
determines the schedule in which i1t is placed. The degree
of danger or probable danger of any substance 1is relative
to all of the other controlled substances. Substances
having the highest degree of danger or probable danger are
placed in schedule 1A, while those with lower degrees.of
danger or probable danger, in relationship to other sub- =
stances, are placed in descending schedules. The descrip—
tion in schedule .VIA preceding the listing of substances
in that schedule 1is not intended to.mean that any sub—
stance scheduled in VIA has little or no danger to a per—
son or the public. On the contrary, the legislature has

specifically found, as stated in the Declaration of Legis-

-29-



hashish and hashish oil; and small amounts of codeine,
morphine and opium which are combined with other ingre- g;-
dients in recognized therapeutic amounts.
It should be noted that the classification of
hashish, hashish oil and tetrahydrocannabinols as schedule
I11A substances 1s a classification that 1is higher than
the classification of marijuana as a schedule VIA sub—
stance, altho"gh both come from the cannabis plant. This
classification distinction has been made because hashish
and hashish oil are more compact and are generally of
higher potency than marijuana. This fact makes traf—
ficking iIn these substances more*profitable, encourages
smuggling, and makes their relative danger significantly

greater than that of marijuana. See sec. 11.71.120- - (:

(c)(3)(B).

Sec. 11.71.1/0. SCHEDULE [1VA.

This section provides that Schedule IVA sub—
stances are less dangerous than Schedule 111A substances
but more dangerous than substances included in Schedule
VA. Schedule IVA includes less serious depressants such
as barbital, phenobarbital, tranquilizers such as valium,
librium and tranxene, a few stimulants, and darvon, most

or all of which-are obtained by prescription.
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Sec. 11.71.140. SCHEDULE 1A. "

This section establishes Scheaule IA substances
as those having the highest degree of danger. Schedule 1A
includes, among others, opium, codeine, heroin, morphine,

and their derivatives, demerol, dilaudid, percodan and

methadone.

Sec. 11.71.150. SCHEDULE 1IA.

This section provides that Schedule I1l1A sub—
stances are those less dangerous than substances classi—
fied in Schedule 1A and more dangerous than those 1in other
schedules. Schedule I11A includes (hallucinogens such as
LSD, analogs of PCP, and mescaline; serious depressants
such as methaqualone and PCP; stimulants such as ampheta—
mine and methamphetamine; and the substance cocaine. The
definition of cocaine and cocq leaves 1in subsection (c)
includes both natural and synthetic cocaine, the former

known as "L-cocaine", and the latter as "D-cocaine", an

isomer of natural cocaine. . \
Sec. 11.71.160. SCHEDULE 11IA. -* - m
This section establishes Schedule I111A substances

as these more dangerous than substances classified in =
Schedule IVA but not as dangerous as the substances.in—
cluded in Schedule 11A. Schedule 1I11A presently includes
barbiturates and their derivatives, amo-, seco-, and pen-—

tobarbital; moderately serious stimulants and depressants;
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Sec. 11.71.180. SCHEDULE VA.

&

This section provides that Schedule VA substances
are less dangerous than Schedule IVA substances but more
dangerous than substances included 1in Schedule VIA.
Schedule VA includes very small amounts of codeine, ethyl-
morphine and opium combined with other ingredients 1in
recognized therapeutic amounts with medicinal qualities.
These substances generally are cough suppressants, ob—
tained either by prescription or by requiring the pur—

chaser®s signature.

Sec. 11.71.190. SCHEDULE VIA. (o <

This section establishes Schedule VIA as the
least dangerous of the controlled substances and includes

marijuana.

* «
Sec. 11.71.195. EXEMPTED DRUGS.

This section attempts to ensure consistency with
federal law by providing that any substance which 1s
specifically exempt from criminal penalty under federal
law is exempt from control under this chapter and
AS 17.30. The list of exempted drugs under federal law
can be found at 21 C.F.R. 81308.22, as of April 1, 1980.
This section 1is intended to include substances which are

subsequently exempted-under federal law.



ARTICLE 3. MISCELLANEOUS PROVISIONS
Sec. 11.71.300. PENALTIES UNDER O"iHER LAWS.
This section emphasizes that the criminal penal —
ties i1mposed by this chapter are in addition to, and not
in place of, civil or administrative penalties applicable

to the prohibited conduct.

Sec. 11.71.305. REHABILITATION.

* This section, based on former AS 17.12.120, and
added by the House of Representatives, recognizes that
rehabilitation 1is one factor to be considered in sentenc.-
ing and the responsibility of the State to make rehabili—
tative services available to persons convicted of offenses
involving their personal use of controlled substances.
This section does not prevent a judge from ora ;ring or
recommending rehabilitative treatment as a condition of a
suspended sentence or a suspended imposition of sentence
at an agency other than one within the auspices of the
Department of Health and Social Services. This section
applies only where the defendant®"s personal use of the
controlled substance related to the offense for which he
has been convicted. Rehabilitative services under this
section can only be offered iIn connection with a term of
Iimprisonment or as a requirement of probation or suspended
imposition of sentence. Of course, if the sentencing pro—

visions in AS 12.55 require 1imposition of a presumptive
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term of imprisonment, that term of imprisonment must be

served.

Sec. 11.71.310. BAR TO PROSECUTION.

When read in conjunction with sec. 11.71.300,
this provision makes clear that while a person cannot
receive multiple criminal penalties for the same conduct
under state and federal law, the person can be penalized

criminally, civilly and/or administratively for the same

conduct.

Sec. 11.71.320. DEFENSES EXEMPTED. <.

Subsection (a) codifies the law established 1in
Lee v. State, 511 P.2d 1076 (Alaska 1973). In a prosecu—
tion for possession of a controlled substance (except
marijuana) the state- need not-.prove that the defendant
possessed the substance in a "useable quantity.” This
applies so long as there is a sufficient quantity of the
substance to permit proper 1identification, except iIn cir—
cumstances such as those 1in Howard v. State, 496 P.2d 657
(Alaska 1972). In the Howard case, there was no con-=
trolled substance left for testing, as the buyer of the
heroin from Howard used it all himself. However, other
evidence, 1including testimony from the addict who used the

heroin, established beyond a reasonable doubt that Howard

had supplied heroin.
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Subsection (b) expands on tpe holding of State
v. Erickson, 574 P.2d 1 (Alaska 1978). In that case the
legislative classification of cocaine as a narcotic drug
was held not to be violative of equal protection or due
process, upon evidence which showed that cocaine 1is not
pharmacologically a narcotic. This subsection provides
that 1t Is not a defense to a charge that a substance may
be misclassified within a particular schedule; for
example, as a depre.ssant, when scientific evidence may
show the substance 1is an hallucinogen. The prosecution
can proceed under the degree of the offense applicable to
the act and placement of that substance within a schedule,
without regard to labeling or other terms used under sub—

sections within a schedule.

Sec. 11.71.330. LIABILITY OF .PUBLIC SERVANTS.

This section makes it clear that a public servant
acting within the scope and authority of his employment 1is
not criminally or civilly liable for misconduct involving

a controlled substance.

Sec. 11.71.340. =HDFFENSES DEFINED BY AMOUNTS.

This section provides that, 1in a prosecution
where the degree of an offense 1is determined by the amount
of the substance possessed, it is not a defense to a lower
class of offense that the amount of the controlled sub-—

stance possessed was equal to or larger than the amount



which would make the offense a higher class of crime. In
short, 1t is not a defense to a crim% that the defendant
actually committed a higher class of crime. This section
Is intended to have the same effect on offenses of miscon—

duct 1involving controlled substances that AS 11.81.615 has

on other crimes, such as theft offenses.

Sec. 11.71.350. BURDEN OF PROOF.

This section provides that it is the defendant®"s
burden to prove, by a preponderance of the evidence, any
exemption or exception claimed by him. The state 1is not
required to disprove, beyond a reasonable doubt, any
exemption or exception provided for under AS 11.71 or AS
17.30. This section 1s similar to existing AS 17.10.180

and 17.12.100.

Sec. 11.71.360. UNPRIVILEGED COMMUNICATIONS.

This section adopts existing AS 17.10.170(hb),
applicable only to narcotics, and expands it to all con-—
trolled substances. It provides that communications
between a person and a licensed practitioner, (defined 1in
sec. 11.71.900(19)) in an effort to commit a crime involv—
ing a controlled substance, are not privileged communica—
tions. A defendant could not therefore claim the
physician-patient privilege to prevent the practitioner
from testifying about the communications. This is consis—

tent with Alaska Rule of Evidence 504(d)(2) and (7).



ARTICLE 4. DEFINITIONS
Sec. 11.71.900. DEFINITIONS.

This section defines words and phrases that are
used throughout AS 11.71. Many of these definitions are
similar or 1identical to those contained in the federal
Controlled Substances Act of 1970. The federal defini—
tions appear at 21 U.S.C. 8802. Some of the definitions
distinguish between acts performed by practitioners in the
course of their medical practice and acts performed by
persons who are not authorized to manufacture, distribute
or dispense controlled substances. For example, the words
"administer”™ and "dispense" refer/to acts performed by a
practitioner; "deliver or delivery"™ 1is the "actual, con—
structive, or attempted transfer from one person to
another of a controlled substance,”™ and includes practi—
tioners as well as non-practitioners; and "distribute" 1is
the delivery of a controlled substance other than by dis—
pensing or administering.

The definition of "manufacture"™ specifically
excludes "the®"growing of marijuana for personal use.”"™ The.
definition of "marijuana"™ 1includes "the seeds, and leaves,
buds, and flowers of the plant (genus) Cannabis.™ It 1is
not limited to the plant Cannabis Sativa L, which 1is one
species of the cannabis plant. There may be more than one
species, and the definition of marijuana 1in this Act has
been drafted broadly enough to include any and all other

species of the cannabis plant. Thus, litigation on the
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question whether all species are included 1in the defini- ,
tion, such as that engendered in United States v. Maskeny,
609 F.2d 183 (5th Cir. 1980), United States~v. Cavic, 520
F.2d 1346 (8th Cir. 1975), reh. and reh. en banc den.
(1975), People v. Holcomb, 532 P.2d 45 (Colo. 1975)(en
banc), and Luginbill v. State, 574 P.2d 140 (Kan. 1977),

would be unnecessary.

Section 3. Sec. 12.55.015. AUTHORIZED SENTENCES.

This section of the Act adds a new subsection (d)
to this provision in AS 12.55. In sentencing a person for
a felony or misdemeanor under AS "11.71.010--11.71.060, and
after a determination that the defendant is a drug abuser,
a court may order the defendant to participate in a drug
abuse treatment program. Any such participation is to be
in addition to any mandatory sentence, including a
presumptive sentence. Such participation may be a condi—
tion of probation, a condition of a suspended sentence or
a condition of a suspended imposition of sentence. This
section codifies one aspect of the Chaney criteria. State
v. Chaney, 477 P.2d 441 (Alaska 1970)." This section is =
not intended to mean that the "rehabilitation”™ factor
should be given any more or less weight in any sentencing

proceeding, because of its codification here.



Section 4. CONTROLLED SUBSTANCES.

%

ARTICLE 1. REGULATION OF MANUFACTURE, DISTRIBUTION,
PRESCRIPTION AND DISPENSING OF CONTROLLED SUBSTANCES

This chapter generally places within the Board of
Pharmacy the responsibility for regulating the legitimate
industry which 1is involved in the manufacture, distribu—
tion and dispensing of controlled substances. Prior
Alaska law in AS 17.10 and 17.12 placed responsibility for
this duty jointly upon the Board of Pharmacy for narcotic
drugs, and with the Commissioner of Health and Social
Services for non-narcotic drugs. The intent of this chap—
ter i1s to focus responsibility 'ﬁw}|regulation witnin one
agency, and to cause state regulatibns to be —consistent

with federal regulations pertaining to the legitimate

industry.

Sec. 17.30.010. REGULATIONS. *

This section establishes the Board of Pharmacy as
the agency responsible for the administration of laws per—
taining to the legitimate manufacture, distribution and
dispensing of controlled substances, and requires the
board to adopt regulations for the administration of
AS 17.30. The section also allows the 1imposition of
reasonable fees for registration. This chapter and the
regulations to be adopted under it are required to be
patterned after federal law, so that there 1s consistency

between state and federal requirements placed upon persons



required to register, keep records, and handle prescrip—
tions and other order forms.
Sec. 17.30.020. REGISTRATION REQUIREMENTS.

This section requires annual registration with
the Board of Pharmacy of persons who manufacture, distri—
bute, dispense or conduct research with a controlled sub-—
stance within the state, or who propose to do so.

Subsection (c¢) lists persons who may lawfully
possess controlled substances under this chapter without
register ing.

First, a person who is Zﬁ agént or employee of a
registrant may possess a controlled substance so long as
that possession is incidental to the usual course of busi—
ness or employment. Should the person possess a con—
trolled substance not incidental to the usual course of
business or employment, the person subjects himself to
criminal, civil and/or administrative penalties set forth
in .other sections, in AS 11.71, 17.30 and 17.35.

Second, a person who 1s a common or contract
carrier or warehouseman, or his employee, whose possession
of a controlled substance 1is within the usual course of
his business or employment, may lawfully possess a con—
trolled substance under this chapter without registering..
However, the same caveat applies: should the person pos-.

sess a controlled substance not within the usual course of

his business or employment, the person is subject to crim-

-Z.1-



inal, civil and/or administrative penalties under other
sections, as listed iIn the previous paragraph.

Third, the person who is an "ultimate user™, 1in
possession of a controlled substance under a lawful order
or prescription, or who 1is in lawful possession of a
schedule VA controlled substance, may legally possess the
substance without registering under AS 17.30 or 17.35.
"Ultimate user™ 1is defined 1in sec. 11.71.900(27), and
includes the prescription holder or a family member, when
the use 1s for the holder or family member. A person who
picks up a prescription for a controlled substance for a
spouse, child or pet is an "ultimate user"™, and can law—
fully possess the controlled substance without criminal
liability under AS 11.71. Possession in this instance 1is
considered to be authorized 1n"AS 17.30, and thus 1is an
exception to criminal liability noted in subsection (a) of
each of the sections in 11.71.010--11.71.070. The "ulti—
mate user” of a controlled substance pursuant to a lawful
prescription can lawfully possess the substance anywhere,
even on school grounds. However, that person may be
prosecuted for possession of a controlled substance with
the intent to deliver, should he possess the substance
with that intent, or for any offenses other than a posses—

sory offense should he engage 1in such other conduct.



Sec. 17.30.030. REGISTRATION.

This section provides that a person who 1is
registered under federal law to manufacture, distribute or
dispense a controlled substance in Alaska shall be
registered by the Board of Pharmacy, unless the board
finds that the registration would be iInconsistent with the
public interest. Several factors are specified which are
to be considered by the board in determining the public
interest. Of primary importance 1is the ability of the
applicant to maintain effective controls against diversion
of the controlled substance 1 3?0 1llicit channels.

Subsection (¢) provides (that (any manufacturer,
distributor or dispenser who complies with federal law
regarding registration requirements (other than fees), 1is
entitled to be registered under this chapter. This sub—
section 1s not to be read as inconsistent with, or more

specific than, subsection (a) of this section.

Sec. 17.30.040. DENIAL, REVOCATION AND SUSPENSION OF
REGISTRATION. .

This section establishes procedures and® grounds- =
for the denial, revocation or suspension of a registra—
tion applied for or issued under this chapter. It also
establishes a procedure for disposition of an applicant"s
or registrant®s controlled substances during any denial,
revocation or suspension proceedings.

Subsect?" on (a) provides that the board may deny,

suspend or revoke a registration applied for or 1issued
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under Che previous section if it findiﬁthat the registrant
has committed an) of three acts: (1) furnishing false or
fraudulent material information 1in an application filed
under this chapter; (2) being convicted of any felony
offense (not only drug-related) under state or federal

law; or (1) having a federal controlled substance regis—
tration denied, suspended, or revoked.

Subsection (b) provides that the board may limit
its denial, revocation or suspension of a registration to
a particular controlled substance, for which grounds for
such action by the ard exist.

Subsection (c) provides a( procedure for the dis—
position of controlled substances owned or possessed by
the applicant or registrant at the time of the denial,
suspension or the effective date of the revocation order.
The controlled substances may .be placed under seal by the
Board of Pharmacy or by the Department of Public Safety.

A final disposition cannot be made of the controlled sub—
stances under seal until the time for taking an appeal has
elapsed, or until all appeals have been concluded. The
oily exception to this general rule is that a court, upon
application, may order the sale of perishable substances,
and the proceeds of the sale are to be deposited with the
court, even though the time for taking an appeal has not
run, or any appeal-has not been concluded. After the
appropriate time periods or when appeals have run their

course, and when a revocation order 1is TfTinal, all of the
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controlled substances held by the registrant are to be

%
forfeited to the state.

Subsection (d)"provides that the Board of Phar—
macy shall promptly notify the federal Drug Enforcement
Administration of any order it issues denying, suspending
or revoking registrations, and of all forfeitures of con—

trolled substances under this section or sec. 17.30.110.

Sec. 17.30.030. ORDER TO SHOW CAUSE-

This section establishes procedures which must b
followed by the Board of Pharmacy before it denies, sus—
pends, revokes or refuses to renew; a registration under
this chapter. This section also provides that the board
may suspend a registration without complying with these
procedures, if there 1is imminent danger to the public

health or safety which justifies iImmediate suspension.

Sec. 17.30.060. RECORDS OF REGISTRANTS.
This section provides that persons registered
under this chapter must keep r,cords and inventories 1in

conformity with federal requirements and any additional

requirements established by the board.

Sec. 17.30.070. ORDER FORMS; PRESCRIPTIONS.
Subsection (a) provides for distribution of a

controlled substance by one registrant to another regis-



trant only iIn accordance with federal*requirements for
order forms.

Subsection (b) provides that a practitioner may
not dispense a controlled substance other than iIn accord—
ance witn federal requirements regarding prescriptions for
controlled substances.

Subsection (c¢) provides that if the classifica—
tion of a controlled substance is different under the
Alaska schedules than under the federal schedules, the
requirements of subsections (a) and (b) of this section
are determined by the classification of the substance
under federal law. For example,Hf under federal law a
particular controlled substance is a schedule Il con—
trolled substance, but under Alaska law it i1s a schedule
IA controlled substance, the requirements of federal law
pertaining to prescriptions and order form requirements

for schedule 11 substances apply under this section.

Sec. 17.3C.080. UNLAWFUL ADMINISTRATION, PRESCRIPTION AND
DISPENSATION OF CONTROLLED SUBSTANCES.

This provision 1is taken from a similar provision
in federal law, 21 U.S".C. 5829(c), applying only to sched-—
ule V substances. The effect upon licensed practitioners
Is to treat them no differently than any other offender
under secs. 11.71.010--11.71.070 when the practitioner
dispenses, administers or prescribes a controlled sub—
stance for any reason other than a medical purpose. For

example, a physician who frequently writes several pre—



scriptions for a schedule 1A substance for a "patient"”,
knowing that the person 1is addicted to the drug, has no
medical condition other®than the addiction necessitating
the administration of that drug, and that the person sells
the drug on the street 1in order to support his own habit,
is liable under sec. 11.71.020(a) for the unlawful deliv—

ery of a schedule 1A controlled substance. See also 21

U.S.C. 8828 (e) .

ARTICLE 2. ENFORCEMENT AND ADMINISTRATIVE PROVISIONS
Sec. 17.30.100. COOPERATIVE ARRANGEMENTS.
This section, patterned 4fter a similar provision
in the Uniform Controlled Substances Act, 1is intended to
foster more effective law enforcement cooperation iIn sup—

pressing the trafficking in and abuse of controlled sub-—

stances . -

Sec. 17.30.110. FORFEITURES.

This section establishes acomprehensive scheme
for the forfeiture of property used inviolation of
AS 11.71, 17.30 or 17.35. It specifies what property is”’
subject to forfeiture and the procedures that are to be
followed to achieve forfeiture. It 1isintended that
federal statutory and case law will befollowed should th.e

Alaskan statutory "scheme and this commentary leave any

questions unanswered.
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The listing of property whicg iIs subject to for-
feiture 1s similar to that found in federal law, (see 21
U.S.C. 8881 (a) (1)-(6) , as amended 1in 1979) with the addi—
tion of subsection (7)), which provides for the forfeiture
of firearms which are visible, carried during, or used in
furtherance of a violation of this cha{ 2r or AS 11.71.

A vehicle used in the commission of an offense
involving a controlled substance is subject to forfeiture
under subsection (a)(A) only when the offense is a -
felony. The person, for example, who 1is arrested for a
misdemeanor, such as possession of marijuana while oper—
ating a propelled vehicle (sec. IIf.711060 (a) (2) )" does nc
face forfeiture of the vehicle 1involved.

Subsection (a)(4) specifically protects innocent
owners of or holders of secured interests in conveyances
such as automobiles and airplanes. For example, under
subparagraph (a)(4)(A), 1if an uncle loans his car to his
nephew without knowledge that the nephew intends to use
the vehicle to violate AS 11.71, and the uncle (owner) did
not consent to theillegal use of the vehicle and would
not have consented had he known ofthe intended use of the
vehicle for the illegal purpose, the vehicle may not be
forfeited under this section. This paragrap’ also applies
to rental car agencies which may innocently rent an auto—
mobile to a personwho violates AS11.71. Once the state
has met its burden of proving by apreponderance of the

evidence that the conveyance was used during or in aid of



a violation of AS 17.30 or 11.71, the burden then shifts
to the innocent owner to establish by a preponderance of
the evidence that he did not commit the unlawful act and
did not consent to or know of the act. Subparagraph
(a)(4)(A) thus establishes the right to "remission"™ by an
innocent, non-negligent owner. See the commentary accom—
panying subsections (n) and (0).

Under subparagraph (a)(4)(B), once the state has
proven by a preponderance of the evidence that the convey—
ance was used during or in aid of a violation of AS 17.30
or 11.-71, a person who holds a valid security interest 1In
the conveyance at the time of the/seizure must then estab—
lish, by a preponderance of the evidence, that be was not
a party to the violation, and did not consent to or know
of the violation. This subparagraph does not prevent the
ultimate forfeiture of the conveyance if the state has met
i£s burden of proof. However, 1t and other subsections,
including (n) and (o), do provide a means by which the
secured party can recover his interest in the conveyance.

Subsection (b) sets out the burden of proof
applicable to forfeiture proceedings under this chapter.”
Property may be forfeited after the defendant 1is convicted
of a criminal offense under AS 17.30 or 11.71. Property
may also be forfeited in a separate in rem civil proceed-,
ing against the property. The Rules of Civil Procedure
would apply, and the state,, as plaintiff, would be re—

quired to prove by a preponderance of the evidence, that
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the property was used during or in aid of a violation of
AS 17.30 or 11.71.

Forfeiture can take place without regard to the
institution or outcome of a criminal proceeding under sub—
section (c). So long as the state can prove by a prepon—
derance of the evidence that the property was used during
or in aid of a violation of one of the applicable chap—
ters, the property can be forfeited.

Subsection (c) specifically provides that a
criminal conviction 1is not a defense in an In rem pro—
ceeding brought against the property under this chapter.
Federal case law provides that atdjismissal of a criminal
case is not a bar to an 1ijn rem proceeding; United States
v. One (1) 1969 Buick Pdviera, 493 F.2d 553 (5th Cir.
1974); nor 1is an acquittal a bar to an 1ja rem proceeding.
One Lot Emerald Cut Stones and One Ring v. United States,
409 U.S. 232, 93 S. Ct. 489, 34 L. Ed. 2d 438 (1972);
United States v. Kismetoglu, 476 F.2d 269 (9th Cir. 1973).

Property subject to forfeiture may be seized with
or without a court order under=subsection (d). Officers
may seize property without a court order if: (1) the
seizure 1is made pursuant to a valid search warrant® or
incident to a valid arrest; (2) the property has been the
subject of an earlier judgment in favor of the state; or
(3) there are exigent circumstances including probable
cause that the property was used, 1is being used, or 1is

intended for use in violation of AS 11.71 or 17.30, and
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the prcperty is easily movable. When 1t is seized without
a court order, property may not be held for more than 48
hours unless an extension 1is obtained from the court. To
obtain a court order, a peace officer must show there is
probable cause that the property may be forfeited under
(a) of this section.

Once property has been seized or detained, the
commissioner of public safety or a local law enforcement
agency shall take custody of the property, under sub—
section (e). Only the court with jurisdiction over the
property can cause a subsequent movement of the property
out of the agency®"s custody. The (agency with custody of
the seized property may seal the property, or remove it to
a place which 1is designated by the court or is otherwise
an appropriate location for 1it.

Subsection (f) provides that the property must be
inventoried within 10 days after 1t 1is seized, and that
the value of any 1items, other than controlled substances,
must be appraised.

Under subsection (g), formal forfeiture proceed—
Iings must be instituted within 20 days after seizure,’ ==
beginning with notification to any persons known to have
an interest in the property. Where property has a value
of $500 or more, notice of the for-feiture action is to be
published in a local newspaper. Since controlled sub—

stances are summarily forfeited to the state under sub-
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section (p) , these formal proceedings*do not apply to such
Substances.

Subsection (h) requires any person-claiming an
interest in the property to file an answer within 30 days
after service or publication of notice- IT no answer 1is
filed, the property 1is forfeited without further proceed—
Ings .

The 1issue of forfeiture is tried before a judge,
without a jury, according to subsection (i1). The proceed—
ing may be postponed until after the determination of
guilt or 1nnocence on any pending criminal charge against
any person or claimant, and without regard to whether an
appeal 1i1s taken 1in any criminal proceeding. The burden of
proof is set forth in subsection (b), and has been dis—
cussed previously.

Under certain circumstances, property may be
released prior to the court"s decision on forfeiture,
under subsections (J)-(1). A party may petition the court
for i1ts release. The property can be released only where
it will remain subject to the court®"s jurisdiction and
where release is found to be in the best interest of the
state or where a bond is posted equal to twice the value
of the property. Additionally, the claimant can request
sale of the property prior to the decision on forfeiture.
This may occur in instances, for example, where the
property 1is perishable. The proceeds of the sale are then

treated as the property which 1s subject to forfeiture.
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Once the property is forfeited, the commissioner
of administration determines the disposition® of the
property. Various options are listed under subsection
(m): the commissioner may destroy the property, sell it
and use the proceeds to cover expenses incident to the
forfeiture, use the property to enforce the controlled
substances laws, or forward it to the United States Drug
Enforcement Administration.

Under subsection (n), a claimant who had a valid,
good-faith 1interest in the property at the time of the
illegal use, and who 1is innocent and ignorant of the
illegal use or 1intended use, and riot negligent in "lending
or leasing his property, can later obtain either the 1item
itself (if he 1is entitled to i1t under (a)(4)(A)), the
value cf hia 1interest, or the i1tem (if he 1is entitled to
it under (a)(4)(B)), if he pays the difference between the
value of the property and his interest in it. IT the con—
veyance 1is forfeited under (a)(4)(B), the state can reim—
burse the secured party under subsection (n) (2).

Federal statutory and case law has established
that only 1innocent parties, who are 1ignorant of the i1lle—
gal use or intended use of the property, and who are non-
negligent in lending or leasing, their property, can quali—
fy as claimants entitled to "remission™ or "remittance."
See, e.g., 18 U.S.C. 83617(b), which codifies case law
from the Prohibition Era. "Remission™ 1is a form of

"pardon™ of the forfeited property. The Laura, 114 U.S.
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147, 5 S. Ct. 881 (1885). The birden, is upon the claimant
to prove by a preponderance of the evidence that he

deserv s relief under the remission standards. See, e.g.,
Wilson Motor Co. v. United States, 96 F.2d 29 (9th Cir.
1938); United States v. C.1.T. Corp., 93 F.2d 469 (2d Cir.
1937); United States v. One 1933 Ford V-8 Coach, 14 F.
Supp. 243 (E.D. 111. 1936).

The claimant must secondly prove he had a good
faith property interest in the item at the time of the
illegal use. " Florida Dealers and Growers Bank v. United
States, 279 F.2d 673 (6th Cir. 1960); United States v. One
1936 Model Ford Coach, 58 F. Supp." 802 (M.D. Ga. 1944).
Thirdly, the claimant must show he was ignorant of the
illegal use or intended use and was not negligent in
lending or leasing his property. See, e.g., 18 U.S.C. 8
3617(b)(2); One 1941 Ford 1/2 .Ton Pickup Truck v. United
States, 140 F.2d 255 (6th Cir. 1944); Federal Credit Co.

v. United States, 109 F.2d 121 (5th Cir. 1940), reh. den.
Compare Calero-Toledo v. Pearson Yacht Leasing Co., 416
U.S. 663, 94 S. Ct. 2080, 40 L. Ed. 2d 452 (1974), reh.
den. 417 U.S. 977, 94 S. Ct. 3187, 41 L. Ed. 2d 1148. See
also State v. Rice and Cessna Finance Corp., 626 P.2d 104
(Alaska 1981), which establishes a state constitutional
right in Alaska of a secured party to protect 1its interest
in forfeiture proceedings under the Fish and Game laws.
Subsection (0) provides that where the conveyance

IS subject to another"s financial interest, the person who



used the conveyance, in violation of any chapter on con—
trolled substances, shall be assessed a fine at least
equal to the cost of any lien payment or remittance made
by the state to the secured interest, plus the reasonable
costs of the seizure. This may include impound costs or
special storage costs which may have been incurred, such
as refrigeration of perishable chemicals.

Controlled substances, 1including plants, are sum—
marily forfeited to the state without any formal proceed—
ings under subsections (p) and (gq)- These subsections do
not prevent a law enforcement agency from retaining con—

trolled substances as evidence, ¥ .

Sec. 17.30.130. JUDICIAL REVIEW.

This section provides for review by the superior
court of administrative decisions made under the Con—
trolled Substances Act in accordance with the provisions

of the Alaska Administrative Procedure Act (AS 44.62).

Sec. 17.30.140. EDUCATION AND RESEARCH.

This section requires the commissioner of health
and social services to encourage education and research in
the field of drug abuse, and empowers the commissioner to

establish research projects and educational programs.
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Sec. 17.30.150. CONFIDENTIALITY.

by the
States
by the

powers

This section provides that information supplied
Drug Enforcement Administration of the United
Department of Justice may be presumed to be valid
Board of Pharmacy when it exercises 1its regulatory

under AS 17.30. Additionally, this section prohib—

its the disclosure of either the names or identities of

patients who are participating in drug research programs.

Sec. 17.30.160. DEFINITIONS.

This section provides that the definitions set

out in AS 11.71.900 apply to the"Controlled Substances Act

(AS 17.30).

Section 5. CHAPTER .35. ALASKA THERAPEUTIC RESEARCH ACT.

mental

The purpose of this act i1s to create an experi—

research program for the treatment of some cancer

patients and glaucoma patients to permit them to use a

capsulized form of the active ingredient found in mari—

juana,

delta-9-tetrahydrocannabinol. See National Insti—

tute on Drug Abuse, Research Monograph 31, Marijuana

Research Findings; 1980, at 33-36, 199-214. Many states,

including New York, California and Washington, have

enacted similar legislation permitting the therapeutic use

of marijuana for these patients. Stringent guidelines

have been established by the Drug Enforcement Administra—

tion for the acceptance of a patient, registration of a
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practitioner, and the dispensing of TEC. At the time of
the passage of this legislation in 1982, the Drug Enforce—
ment Administration permitted only the use of federally
grown, harvested and prepared THC, 1in capsule form. It is
the intent of this research act to comply fully with all
regulations and requirements of the Drug Enforcement
Administration, the federal Food and Drug Administration,
the National Institute on Drug Abuse, and the National
Cancer Institute.

This legislation specifically does not include
confiscated marijuana as a source of marijuana for use by
patients 1in this therapeutic research program. One of the
main reasons for this decision is a lack of quality con-
f.tol over both the potency and the additives of marijuana
which has been confiscated by law enforcement officers.

The THC capsules which are produced by the federal govern—

ment are uniform in potency of THC for each dosage unit.

Sec. 17.35.010. LEGISLATIVE PURPOSE.

The intent of this chapter 1is to enable cancer
patients who are undergoing chemotherapy and radiology to
rece; ;e marijuana to alleviate nausea associated with
chemotherapy and radiology. Glaucoma patients are also
eligible for treatment by the use of marijuana. This sec—
tion establishes that-there is a need for further research
regarding the use of marijuana under strictly controlled

conditions, and this chapter 1is enacted for that purpose.
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Sec. 17.35.020. THERAPEUTIC RESEARCH FROGRAM.

This section establishes the research program
within the Board of Pharmacy, and provides that the board
shall administer the program. It provides for regulations
of federal agencies to be taken into consideration, that
only persons suffering from certain diseases and under—
going particular types of treatment are eligible, and that
they must be certified by the Patient Qualification Review

Committee. Full disclosure of the risks must be made to

the patient.

Sec. 17.35.030. PATIENT QUALIFICATION REVIEW COMMITTEE.
This section establishes the Patient Qualifica—

tion Review Committee and provides for 1ts membership and

duties. It provides for confidentiality of persons parti—

cipating in the program. . It also provides for expansion

of the program to other disease groups, after approval by

the Board of Pharmacy and consistent with applicable fed-—

eral regulations.

Sec. 17.35.040. SOURCES AND DISTRIBUTION OF MARIJUANA.
This section provides that a patient who is
certified to participate in tKe program may lawfully
obtain and possess marijuana, as it is distributed by
federal agencies. The definition of marijuana used 1in
this chapter, found in sec. 11.71.900(14), may be too

narrow to encompass the form of the active 1ingredient made



available by the federal government. Thus, language has
been incorporated to include marijuana derivatives, or
active ingredients, whether natural or synthetic, to
ensure chat this Act permits the use of the drug iIn the
form in which 1t is made available by the federal govern—
ment.

Subsection (b) 1is intended to ensure that a state
agency, the Board of Pharmacy, 1s not to go into the busi—
ness of supplying marijuana to certified patients.

Instead, it is intended and anticipated that the regula—
tions adopted by the board under this chapter will .enable
certified patients, as well as the/ pharmacies or hospitals
which supply them, to obtain the marijuana, without going

through as much red tape in order to do so.

Sec. 17.35.050. REPORT TO THE GOVERNOR AND LEGISLATURE.
This section provides for the board to make find-—

ings and recommendations to the governor and the legisla—

ture regarding the effectiveness of the program by March

1, 1984. . '

Sec. 17.35.060. DEFINITIONS.

This section defines words and phrases used in AS

17.35.
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MISCELLANEOUS PROVISIONS
(Only Substantive Changes are Noted)

Section 15. AS 12.30.040,V RELEASE AFTER CONVICTION.
This amendment expands the list of crimes for
which a defendant cannot be released on bail after convic =
tion and pending sentencing or appeal to include all un-—
classified jnd class A felonies (including Misconduct
Involving a Controlled Substance in the First and Second
Degrees). In doing so it addresses an equal protection
infirmity in the existing statute which limits bail after
conviction for some offenders, but not all, who have com—
mitted extremely dangerous crimes. See, Walker v. Huston,
No. A79-395 Civil, Opinion renderbg oH record (D. Alaska,
May 29, 1980); Griffith v. State, - P.2d _ , Opin.

No. 71 (Alaska App. March 4, 1982).

Section 16. AS 12.45.155. LABORATORY REPORT OF
CONTROLLED SUBSTANCES.

This section 1s intended to facilitate criminal
trials of persons charged with corwrolled substances
offenses and to diminish the amount of time which expert
laboratory analysts, usually chemists, must spend in
court. Similar provisions are found 1in laws of other
states. See, e.g., Annotated Code of Maryland,
8810-1001-13; Ohio Revised Code &2925.51; Washington
Criminal Rule 6.13(b), effective January 1, 1975, and
Justice Court Criminal Rule 4.09, Criminalist"s Report,

effective January 1, 1975. The section changes the con-



tent of laboratory reports of control%ed substances so

that more detail 1is required regarding the controlled sub—
stance; the report must"be notarized after being signed by
the analyst; 1t must contain information 1including the
duties of the analyst, his education, training and expe—
rience for performing an analysis; it must state that
scientifically accepted tests were performed with due
caution and whether the evidence was handled in accordance
with established and accepted procedures within the labor—
atory .

Procedures are established under this section for
service of a copy of the report ugon the defendant or his
attorney. There 1s a provision that the accused or his
attorney may demand the testimony of the person signing

the report, and the procedures for demanding such testi—

mony are set out.

Section 19. Sec. 12.55.155(c). AGGRAVATING I-ACTORS.

This section adds four aggravating factors to ihe
list included in AS 12.55.155(c) which can be considered
at sentencing. The factors are intended to enhance the
penalty of a person who engages in illegal acts involving
delivery of a controlled substance for financial.benefit
as part of a commercial enterprise; a person who smuggles,
controlled substances®™ into the state; a person who iIs con—

victed of an offense involving large quantities of con—

trolled substances; or a person involved in the distribu—



tion of a controlled substance which yas been adulterated
0

with a toxic substance, making the substance even more

dangerous.

Section 20. Sec. 12.55.155(d). MITIGATING FACTORS.

This section adds three mitigating factors to the
list included in AS 12.55.155(d) which can be considered
at sentencing. Primarily, they 1involve the converse of
the acts or circumstances considered as new aggravating
factors: the involvement with small amounts of controlled
substances; distribution of a controlled substance, other
than a schedule IA substance, to"an a&ult acquaintance for
no profit; and possession of any controlled substance for

personal use in the defendant®s home.

Section 22. Sec. 33.15.190. -.RELEASE ON PAROLE AND TERMS-
AND CONDITIONS OF RELEASE.

This section provides that a person who has been
convicted of a felony or misdemeanor offense involving a
controlled substance, who has been 1incarcerated, and who
IS a drug abuser, may not be released on parole unless he
has participated in a "treatment program for drug abusers,
if one 1is available. As a condition of his parole, he may
be required to continue participation in a drug abuse
treatment program. This section is an extension of the
holding of Rust v. State, 582 P.2d 134 (Alaska 1978), on
reh. 584 P.2d 38, which held that a prisoner had a right

to treatment for a medical disability while the prisoner



was 1incarcerated, and Good v. State, 590 P.2d 420 (Alaska
1979), which held that a sentencing judge should recommend
to the Division of Correct"ons that a defendant receive
rehabilitative treatment while incarcerated for an offense
committed as a result of a drug addiction. This section
is applicable where 11t is shown the defendant has a drug
abuse problem and has recognized that he will only be
helped if he commits himself to a treatment program. This
provision 1is in no way 1intended to affect a mandatory
sentence, a presumptive sentence, or any other sentence
imposed by a judge, and does not confer any right to

parole.



CLASSIFICATION SCItME AND PENALTIES
WIDER OCNFERDICE OOfTDTTEE SURTTITUTE FOR SDIA'IE DILL NO. 190

Olf. nsc in AS 11.71 A 1LA 1A IVA VA VIA (Marijuana)
Delivery to a Minor Unclassified  Unclassified L#r]classified B felony B felony B felony
(under 19 aid j years  felony felony elony
younger than Deliveror)
Continuing Criminal Involving any substance in Schedules IA through VIA;
Entcrpri sc Unclassified Felony
Delivery, Manufacture , A felony D felony B felony C felcny C felony C felony: - one ounce or more
or Possession with A misdemeanori - one-half ounce or more
Intent to Manufacture - less than one-half ounce for remuneration
or Deliver Violation (5100 fine): - less than one-half
ounce (for no remuneration)
Possession on School D felony B felony C felony C felony C felony C felony
C,rounds by an Adult
(IB or over)
Possession C felony C felony C felonyi C felcny: C felony: C felony: - ) Ib. or’more
- 25 0or more - 25 or more - 50 or more A misdemeanor: - 1/2 Ib. or moro
tablets tablets tablets B misdemeanor: - 4 0zs. or rroro '
- 3 grams or - 3 grams or 6-grams or - Use or dlsplaf\]/_ of any amount in public
more maore more - Possession while operating a vehicle
r A misdemeanors A misdemeanor: A misdemeanor: - Possession by Minor (under 19) .
- less than - less than - less than - Possession of 1 0z. or more in Public( _
25 tablets 25 tablets 50 tablets Violation: - Possession of less than 1 oz. in Public
- less than - less than - less than 1$100 fine)
3 grams 3 grams 6 grams
SENTENCES UNDER AS 12.55 SCHEDULING EXAMPLES .
Inclassified Felony - 5-99 yrs/575,000  C Felony - 0-5 years/550,000 Schedule 1A Opiumd opigtes, r;eroin, methadone, dilaudid,
- 0- 2nd offense - 2 years presunptive percodan, demerol .
V;:éor(]))f'fengez? yea;:g??%?ggunp“ve 3rd offense - 3 gears Bresungtive Schedule 1HA - LSD, cocaine, mescaline, PCP, amphetamines, methaqualone
3rd offense - 15 years presumptive . Schedule IIIA - Barbiturates, hashish ' N
A Misdemeanor - 0-1 year/$5,000 Schedule IVA Tranquilizers such as valium and lihriun; darvon
Felony - 0-10 years/550,000 B Misdemeanor - 0-90 days/$1000 Schedule VA Small amounts of codeine or opium in non-narcotic
2nd offense - 4 years presunptive Violation - $300 fine mixtures having medicinal qualities
3rd offense - 6 years presunptive (Under 11.71 - $100 fine) Schedule VIA Marijuana
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SIIDSECTION CLASS.

Hnrcotica

Hallucinogens

Stlnulanta

1L prcubMiU a

Other

1A

CLASS IFICATIONS OK SOHE SUBSTANCES

CONTROLLED

TLA

1A

IN ALASKA SCHEDULES

1VA

VA

DIlaudld (b)(1) (k)
Percodan (b)(1)(H)
Oemurol (c) (47)
heroin (d)(11)
methadone (c)(39)

DMA, PMA, DET,
DMT, LSD,
mescaline,
peyote,

anuloga of IC!*,

i pallocybln,

pallocyn

amphetamine
methamphctamlnc
ritalln
preludln (phen-
metrazine)

Amobarbltol
Pentobarbltol
Secobarbltol
Hothaquolono
> (Quaaludca)
ICP
Mccoloqualonc

cocnino
coca leaves

immediate pre—
cursors to nraph.;
me thoinph. j *

& PCP

specified amounts
ao free anhydrous
base or alkaloid

hashish
hash oil
tetrahydrocannabinol a

bcnzphetamlnc

chlorphenterrainc

clortermlnc
"mazindol

barbituric acid salts
chlorhexadol
glutethimlde
lysergic acid
amide
mothyprylon
aul fond le Lhyl me tImne

i acid

nalorphine

APPENDIX B

dlfcnoxIn +
atropine uulfntc

.."dlethylproplon

phentcrmlue
pemoline

numerous tran—
quilizers
Vullum (b)(7)
Librium (b)(4)
Tranxcne (b)(6)
Equnnll (b)(13)
Scrax (b)(16)

fenflurumlne ()
durvon (f)(1)
talwln-(f) (@

specified amounts
combined with

1 or more
non-nurcotlc active
medicinal Ingredients

loperamide (¢)

VIA

mnrljuanu
«



Alaska Criteria

(O The actual or probable abuse of the sub-
stance, including:

Q)

®
©

O

the history and current pattern of
abuse both i1n this state and iIn other
states;

the scope, duration, and significance
of abuse;

the degree of actual or probable
detriment which may result from

abuse of the substance;

the probable physical and social impact
of widespread abuse of the substance;

(@ .the biomedical hazard of the substance including

®

®

O

iIts pharmacology, the effects and
modifiers of the effects of the sub-
stance;

its toxicology, the acute and chronic
toxicity, Iinteraction with other
substances * whether controlled or not,
and the degree to which i1t mky cause
psychological or physiological dependence;
the risk to public health and the
particular susceptibility of segments of
the population;

(@ whether the substance i1s an 1mmediate pre-
cursor of a substance already* controlled
under this chapter;

(@ the current state of scientific knowledge
regarding the substance, iIncluding whether
there is an acceptable means to safely use
the substance under medical supervision;

®) the relationship between the use of the sub-
stance and other criminal activity, including

®

®

@)

)

whether persons engaged in illicit
trafficking of the substance are also
engaged In other -criminal activity;
whether the nature and relative profit-
ability of manufacturing or delivering
the substance encourages illicit
trafficking iIn the substance;

whether the commission of other crimes
iIs one of the effects of abuse of the
substance;

whether addiction to the substance
relates to the commission of crimes

to support the continued use of the
substance.

Comparable
Federal Law
21 U.S.C. 8§

811(c) O
811(c) &®

811(c) )

811(c) (6)

811(c)(2) *

811(c) @
811(c) ()

811(c) ®)

811(c) ©®

811(c)
812(b) (1O

[Sec. Pub. L.
.91-513, as
amended by
Pub. L. 92-13,
May 14, 1971;
&601(d; (1) (D),
at 21 U.S.C.
8801, page 170
(19) ;

re. duties of
the Commission
on Marrthuana and
Drug Abuse.)



COMPARISON OF ALASKA AND FEDERAL SCHEDULING

New Drug Code
Section

11.71.140

() substances
veg. or chem.

(© opiates

@ opium
derivatives
11.71.150 e~

(® hallucinogens

(© cocalne

(d depressants
except
mecloqualone

(© stimulants

M immediate
precursors

11.71.160

O stimulants
(© depressants
(@ nalorphine

(® narcotics &
non-narcotics

(M hallucinogens

OF CONTROLLED SUBSTANCES

Alaska Federal
Schedule- Schedule
1A
an
asin
Q)
11A
1
i1
-
|
|l
anm
11IA
il
il
ain

APPENDIX D

Federal
Law Provision

21 CFR §1308.12(b) (D).
@: &7 +0O)-

21 CFR §1308.11(b)
§1308.12(C)

21 CFR §1308.11(C)

21 CFR 81308.11(d)
21 CFR 81308.12 (0 ¥
21 CFR 81308.12()
21 CFR 81308.11(e)
21 CFR 81308.12()
21 CFR 81308.12(F)

21 CFR §1308.13(b)
21 CFR §1308.13(C)
21 CFR §1308.13(d)
21 CFR §1303.13()

21 CFR §1308.11(d)
(20) (THO)



New Drug Code

Section

11.71.170

(®) depressants

) Tenfluramine

(d stimulants

(® narcotics &
non-narcotics

(@ others

11.71.180

@® narcotics &
non-narcotics

© loperamide

11.71.190

® marijuana

Alaska
Schedule

1VA

VA

VIA

Federal
Schedule

v

v

v

APPENDIX

D

21
21
21
21

21

21

21

21

Federal
Law Provision

CFR

CFR

CFR

CFR

CFR

CFR

CFR

CFR

§1308.14(©)
§1308.14(d)
§1308.14(e)
§1308.14 ()

8§1308.14(P)

§1308.15()

§1308.15(C)

§1308.11 (@) (13)



21 CFR Ch. Il (4-1-88 Edition)

tion) which is executed for
iportation or exportation as re-
in 8§ 1312.18(c) and 1312.27(h)
chapter.
ccept as stated in paragraph (a)
section, no applicant or regis-
crequired to use the Adminis-
Controlled. Substances Code
r for any purpose.

1254, Mar, 30. 1973, Redesignated at
3609, Sept. 24. 1973 and amended at
5318, Apr. 23. 1986)

t Submission of information by
lufaclurers.

ach person who manufactures,
as, repackages, labels, relabels,
eibutes under his own label an

t (including any compound,
2,01 preparation, diagnostic, re-
buffer, or biological) containing
‘antity of any controlled sub-
(whether such product is itself
led or is excepted, exempted, or
:d from some or all controls
nt to §1308.21-24 or §1308.31-
ill submit information required
igraph (l? of this section for
;uch product being manufac-
Jr sold on July 1, 1972. The in-
lon should be submitted by re%-
mail, return receipt requested.
~Regulatory Support Section,
ion: Pr%Jec.t.Label, Drug En-
ent Administration, Depart-
of Justice, Washington, D.C.
by August 31, 1972. In the case
/froducts manufactured after
. 1972, or new dosage forms or
unit forms manufactured after
1972, or changes in information
ted bY August 31, 1972, the reg-
~shall submit the information
ing such item within 30 days
he date on which the manufac-
commences or information
;occurs. In the case Qfdproduc_ts,
inufacture of which is dlscontin-
ter July 1, 1972. the registrant
ubmit notice of such discontinu-
ithin 30 days after the date on
manufacture ceases. In the case
ducts the manufacture of which
scontinued before July 1, 1972,
are still being sold, the regis-
;hall submit a notice of such dis-
uance with his initial submis-

Drug Enforcement Administration, Justice § 1308.11

gb) Two labels or other documents
reflecting the following information
shall be submitted with reference to
each dosage form or other unit form
of each item containing any quantity
of any controlled substance:

?11) The trade name, brand name, or
otter commercial name of the prod-
uct:

(2) The generic or chemical name
and quantity of each active ingredient,
including both controlled and noncon-
trolled substances (if any of this infor-
mation is a proprietary trade secret,
please indicate those portions):

(3) The National Drug Code Number
assigned to the product, if any; and

(4) The weight (in metric measure)
of each dosage unit or the weight (in
metric measure) of the controlled sub-
stance per 100 grams of finished prod-
uct for all items containing any quan-
tity of any narcotic controlled sub-
stance in solid dosage formk | *

(21 U.S.C. 821 and 871(b))

£38 PR 8254, Mar. 30. 1973. Redesignated at
8 FR 26609, Sept. 24, 1973 and amended at
46 PR 28841, May 29,1981)

T

Schedules

81308.11 Schedule I.

(a) Schedule I shall consist of the
drugs and other substances, by what-
ever official name, common or usual
name, chemical name, or brand name
designated, listed in this section. Each
drug or substance has been assigned
the DEA Controlled Substances Code
Number set forth opposite it.

(b) Opiates. Unless specifically ex-
cepted or wunless listed in another
schedule, any of the following opiates,
including their isomers, esters, ethers,
salts, and salts of isomers, esters and
ethers, whenever the existence of such
Isomers, esters, ethers and salts is pos-
sible within the specific chemical des-
|gnat|on ﬁfor purposes of paragraph
(b)(34) only, the term Isomer includes
the optical’and geometric isomers):

(1) Acetyl-aloha-methytionlanyl ~ (Mt 1(1fathyl-2-
honethy|)-hpéplendlnyl)AAphony|acoIan|>da) e 15

2) Acoryimelhadol ... R0L

ALYIDroding. ... 9602
4) A'pPacelyimeifudol P 9003
5) Alphamopiodine s — 9004

Alpnametnadol..™ ... 9605

(7). Alpha-roeihylfenlanyl  (N~( 1-(alpha-matlryt-hota
henyOeIhKMl._Fmend%Ig proptonanida; 1-(Z-moiny-
-pherrylelhyiH-(N.pfOpanilido) pipandine) 9314

8) . Alpha-mathylthwlantAnyl ‘m (AAtI-matbyt"-/-

hianyllalhyM.pipefKfcnyll/Vpnanylpxopanamda) 9832

Q%Ban elhidino T T 9006
10) So acat?glmelhadoT ..... , e 9607
11) Bota-| ydqu&emangl \;M‘l—(Z-hydmxy—Z-pﬂefz
aunl)-4-pipondin g—Np anyiD: OPanamlng -
I?‘ZEBO?-h O*ﬁ/' -melhyllontanyVaiifsriB«x"TO
(2-hy foxy-Z-p qnalhyl)—S-methyI-4.plpeneltnyl)

'— abernlorooanamida ~ T
13) Balameptodine 2000
14) Botamathadol 9609

Belapfodwa — %u
16) Clonrtaiena e 96N
17) DoxIrofnoramide _ 9613
Dtampfomida — 9815
19) Cetftyltiuambulena— 9616
Dllenoxin : 9183
21)Dimenoxadol...__._ 9617
2 |mapheP|anot %613
23) Otmothylifnampulena 9619
24) Dicxaphetyt bufyrale %621
D|p|f)an0na 9%622
26) Ethyimatt-ytMU7Thu<dfle_: J 9623
27) Elent>i_ieno %24
*.8) Elo.eridma 9625
29) Pufelhidine .. 9626
30) Hydroifyp-IMtSn- — %627
31) Kalobairodona - %628
32) lovomoramkle ¢ — %629

Levophenacytmwphian— .. ~.. 9631
A 3-Ma|ryUentanyI &A[(i—math 1-t-(2 phenyLeUiyl)-4-
) gnpendyl% V—Phonylpfopanaml a) 9313
I jon ))ol-rrl\lﬂléqyltgloelﬁlr‘]iilﬁnlle hoﬁ Ig<on?nrgmi-da_l T a3
[ —
-mamyt-4-pheny-4-prepionoxypipending)...
Noracygnelha ol prenyL-4-preponotyppendne) 8(8343?

39) Norlavorphanol
40) Normalhaoono o ene— 9635

241% Ngrr}ipfilpo?gr fanyl (/V-(&Tuoroprienyl)-/At1-(2 8
a/a-luofOfantan -(&Tuoroprieny1)-/At1-(2.
4§ aneth 1)-4"ii}2)0ndin¥/U propanamida K 9812
(43) PEPAP" (14-2 pher>athy1)-4-phenyM acaloiyp'Pef-
I'd 10 a o 9663
44) Phortadoxooe 9637
Phonamp(o<r>ila e 9638
Pherxxnocphan 9647
47) Phanopendine.™ . oAl
Plnlramida..... - mmmemeees %42
49)Prohepiaa 9643
Piopendine..... B4
51) Propaam- 9649

52) Racemofamdd ] 9645
Thiolanlanyl (7V=-prcnytMI-(Z-Tienyl)ethyW-pt-
endiny1)-propanamido. ...y oo o 9835
Tilidina 970

lid
Tnmapondino

(CR Opium derivatives. Unless specif-
ically excepted or unless listed in an-
other schedule, any of the following
opium derivatives, its salts, isomers,
and salts of isomers whenever the ex-
istence of such salts, isomers, and salts

of isomers is possible within the specif-

ic chemical designation:
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1) Acetorplww

2) Acotyldihydrocodorn ™
BonryimoO-nn*

4) Codaino molhyloromid*

Codeine-N-OxidP .. 9053
©) Cyprenorphino ... XA
Oesomorphing S 9055
B) NINYINIUUPRIN= e s =D 9145
9) Orolehan0) v BB
ElOfph.no (oxcopl hydrochloride salt) 06
HydrcmorpNinol B0L
13) Melhyldesorphine ... R2
14 Mothﬁldlhydromorphmp ........ R
Morphine molhylbromide RB
Morphmo molhyftulfonale.........wwwwwe. R6
MorphmO'N-Oxide 307
18) Myrophine 9308
19) Nicocodeine 9309
20) Nicoroorphine........... - . B2
21) Normorphine RB13
Pholcodine B314
23) Thebacon.... ... 315
(d) Hallucinogenic  substances.

Unless specifically excepted or unless
listed in another schedule, any materi-
al, compound, mixture, or preparation,
which contains any quantity of the
following hallucinogenic substances,
or which contains any of its salts, iso-
mers, and salts of isomers whenever
the existence of such salts, isomers,
and salts of isomers is possible within
the specific chemical designation (for
purposes of this Faragrap only, the
term “isomer” includes the optical, po-
sition and geometric isomers):

(1) 4.bromo-2,5-dimomo)ty amphetamine 7301
Some Irado or other namer 4-hromo-2Z5-dimeln-
og-a-melhylphenothylam|no; 4bremo-2.50MA
(2) 2.5-dimelhokyamphotaming............ e 1
Some trade or other names: 2.5-dimethoxy-a meth-
tphenothylamine; 2,5-DI
(3) 4>melhoxyamphetamino 7
Some trado or other names: T-methaxy-a-motnyt-
henethylamine; paramelhoxyamphetamme, PMA
4) 5-methexy-3,4-melhylenedioxy.amphelamina 7401
4.met' yl-2.5-dimolhoxy-amphataming . ™ ,, ......... 7395
Some trade and other namos: 4-methyf-2,5-imei(v
oxy-t nielhylpbenethytamme; DOM"; and "STP"
6) 3, —melhylenodmxy amphetamine...... 7400
3,4-molhylened>oitymethamphel3mine (MDMA)...... 7405
8) 34 5-tnmethoxy amphetamine...... 730
9) Bufotenine ... . M3
Som[eh Itradohat?d o,thder| nargosz: g-l%—lljmplhylmm-
gethy|)-5-hydroxyindole: - 3-(2-dimelhylaminoelhyl] -
5,-n¥d%|o: !\E/ N-)tljtmeinylsero(tonm: SYhydroxy- .’\l—
dimethyttryptamme; mappme
(1(5)) Diethyitryptamme..... - o 434
ome frade and other names: N.NOielhyitrypla-
mine: DEI
(12) Dimeihyliryptarrene. .. e 7435
Somo trado or other names: DMT
(12) Ibogaino 7260

86
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Some _trade and other names:  7-Elhyt-
8.60.7.69. llZ,lS-onahyiro-Zme,tho«y 69-
meihano-SH.pyrido f <& 2"12] ajapmo [5.4-hl
indole: Tabmnanlhe iboqi

13) Lysergic acid diothyiamtde .. 1315

14) Marihuana ... 730
Mescaline - 7381

16) Paranoiry—7374; some trade or_other names 3-
oxyl-,lhydt,oxg.? 8,9,10.1elrahydro-6.6.£-1. Tretoyl-

6I-é—d|b?n|ol dlpyran; Synhexyl,

eyolo

oan){ng all pads of the Elan! presently classified
botamcally as lopbopbort wtllumu lamina,
whether growing of not. the seeds thereof, any
extract fiom any Part ol such planL and every
compound, manufacture, salts,” demmtne. mix-
tur[e. ?r preparation of such plant, its seeds or
extracts

Interprets 21 USC 812(c). Schedule 1(¢) (12

1§ N-epth |-3-pipendyt be(n)nlalo 10

19) N-mo h%t.- -pipendyl benulate=_.

20) Psilocybin 7437

21) Psilocyn ,
Tetrahydrocannabinols
ynthotic equivalents ol the substances contamed
in the plant Of m the rosinous extractives ol
Cinnsbu. sp. and/or synthetic substancos. de-
rivatives. and their isomers with sxmiar chemical
structure and pharmacological activity such as
the following. .

01 cis or bans tetrahydrocannabinol, and Ihetr
optical isomors , i )
06 cis or trans ietrahydiocannabinof, and their
optical isomers .
034 cis_or trans tetrahydrocannabmof. and its
optical isomers .
(Since nomenclature of these substances is not
Internationally slandardgod. compounds of these
structures, régardless of numerical designation of

atomic positions covered.)

(2%) Ethylamine analog ol phencyclidine
ome trade or other names: N-ethyt-T-phenylcyclo-
hexylamme (I-Rhenyfcyel,ohexyf)ethytam|ne, KNC
phenyl,cgclohexy Jethiyfamino. cydohoxamne. P

(2181) Pyrrolidine analog of phencyclidine
ome trade or other names: 1-(1-phenyicyck>hexyl}-
p[yr.rohdme, PCPy, PHP -

(25) Thiopheno analog ol phencyclidine
ome trade or other names: " 1-(1~(2=fienyl)-Cycto-
hexyl)-B|8er|d|ne. 2-thienylanalog “ ol plicncycti-
dino, TPCP, TCP

7415

7455

E
7458

7470

(e)  Depressants. Unless specifically
excepted or unless listed in another
schedule, any material, compound,
mixture, or preparation which con-
tains any quantity of the following
substances having a depressant effect
on the central nervous system, includ-
ing its salts, isomers, and salts of iso-
mers whenever the existence of such
salts, isomers, and salts of isomers is
possible within the specific chemical
designation:

El

Mecloqualone
Meihagua»ona




21 CFR Ch. Il (4-1-88 Edition)

bade and oihar namoi  7Ethyl-
89.10.12.1) octahydfo-2 m«thoiy-6 9-
no-SH-pyndo J1',°2M.2) azopmo 154-bl

Tabotruntiis It_XX[]]

pe acid diaihylaimaa o o o 1909
litna 7380
Umn* 7381

aiy|—7374, somo_trad* or oinei namai: 3
‘Iydfo<y-7,8.9.10I<ilrahy<1fo 8 6.9Inmethyl-
tzoth.dlpyrsn: Synhoxyl.

a

7415
an pads at the plant presently classrhod
calty as Lvphcp/tora wiHwnsa Lomaaa.
w growing or not, lha sands inerool, any
| Irom any pad ol sucn plant, and every
lund, rrianulactura, salts, dnrivatrva, mix-
f( preparation ol such plant, its saods or

a
la 21"JSC Qir(c). Schedule 1(c) (12
rI-S-SPipnndylen)nlat* 102) 48

hyl-3-pipendy! lwrnilalo

ytun ey , 437
?/n .......................... 743
ydrocannabmoU. 7310

; elgurvalonts ol the su med

i plant, or in the rosrous oxtrncuvas ol

'tat. sp. and/or syntholic substances, do-

it. and their isomers with similar chemical

ire and pharmacological activity such as

lowing: ) ]

or bans tetrahydrocannabinol, and their

[ isomors ) )

or bans tetrahydrocannabinol, and their

[ isomers )

> 0r bans tetrahydrocannabinol, and Its
lisomers

momonctature ol thesa substances Is not
monally standardized, compounds ol those

ires, régardless ol numerical designation ol

; positions covorod.)

mine analog ol phencyclidine .. .. 4%
ado or olhor namos: N-olhyl-1-phenylcyclo-

.mine. (I-phonylcyclohoxyl)éinylaming. NA{1-
;cydohexrljelhrlamme. cydohexamme, PCE

idine analog ol phencydidind v 458
ada or other names: -M-phenylcydohexyl)-

dine. PCPy. PHP

nene analog of i 7470
DOk oT B
fFPCpP.TC -6 o proney

Depr Unless specifically
ed o is listed in another
tie, Jaterial, compound,
8, « raration which con-
any ty of the following
nces "a depressant effect
scentr. ‘lous system, includ-
salts, . *s, and sails of iso-
vhenevei existence of such

isomers, at.  alts of isomers is
le within ti. specific chemical
ation:

Uatone......... 2502
luatone 2565

Drug Enforcemant Administration, Jusllc*

tf) Stimulants. Unless specifically
excepted or unless listed In another
schedule, any material, compound,
mixture, or preparation which con-
tains any (Luar]tlty of the following
substances having a stimulant effect
on the central nervous system. Includ-
ing its salts, isomers, and salts of iso-
mers:

1 Ferwthyfllino. - 1518
N-«mylampholimioa .. 145

%g) Temporary listing of syostances
su gec_t to emergency scheduling. Any
material, compound, mixture orprepa-
ration which contains any quantity of
the following substances:

1 N-(1benzyt-4.p4xmdy1]N.ph«riytprop«namid«
( )banylforgtanyt),)llts opptical ¥so]mgrs, s)éﬁs gnd salts
Ol ISOMErS .~ s 9818
() N- él— 2-lhienyt)mein -.4-p|p0.nd3r1]—N-ph«rtytpropan-
mide (thonyllontanyl), its opticsl Isomers, $ails and

smij
salls ol lsomers 9834

(3)  34-molhytenodoryN-ethyiamphotairons  (also
Ay (enod o thytsﬂu'estbylﬁalpﬂa'mﬁ/c'?f\'
A(melhy(8nol ene ng, " N-glhyi '
MD‘E, an)(li(r\/\OEAxyp .y

(4) N-hydroxy-3.4-méylonedioxytmpnelarnine  (also
nown . as N-hydroky-alpha-melhyK).4-

KAmDe/}\hylonedmxy)phonethylsm|ne, and  Nhydroxy

(5) 4-methylaminorex (also mown as 2-amino-4-
melhyl-5-phanyl-2-oxazoline) ... 1590

[39 PR 22141, June 20.1974]

Editorial Note: For Federa; Register Ci-
tations affecting 91308.11, see the List of
CFR Sections Affected in the Finding Aids
section of this volume.

91308.12 Schedule II.

(a) Schedule Il shall consist of the
drugs and other substances, by what-
ever official name, common or usual
name, chemical name, or brand name
designated, listed in this section. Each
drug or substance has heen assigned
the  Controlled Substances ode
Number set fortn opposite it.

(b) Substances, vegetable orl_%gn or
chemical synthesis. Unless specitically
excepted or unless listed in another
schedule, any of the following sub-
stances whether produced directly or
indirectly by extraction from sub-
stances of vegetable origin, or inde-
pendently by means of chemical syn-
thesis, of by a combination of extrac-
tion and chemical synthesis:

§ 1308.12

(1) Opium and opiate, and any salt,
compound, derivative, or preparation
of opium or opiate excluding apomor-
phine, dextrorphan, nalbuphine, nai-
mefene, naloxone, and naltrexone, and
their respective salts, but including
the following:

1) Raw opjum.... mum
OpIUM fiXVSEIS e v

4) Powdaiid opum
GfinultMd opiu 9640
Tinclura ol opium... w9630
[7] CoclHinn .. 9050
Elhylmoiprvn L 9190
9) Elorpbins hydrocMonda.......... -
HYQI0C0U00. v o s s e ILIS
11) Hydfomofphoo* . 9150
MoloR,on_ -
Mexphing--- —
14) Oxycodoot___
Oxymorpnona... [T o s 74
16) Thobaino.. 9333

(2) Any salt, compoun”, derivative,
or Preparatlon thereof v/hich is chemi-
cally equivalent or identical with any
of the substances referred to in para-
graph (b) (1% of this section, except
that these substances shall not include
the isoquinoline alkaloids of opium.

(3) Opium poppy and poppy straw.
.(4) Coca leaves .IPnO) and any salt,
compound, derivative or preparation
of coca leaves (Including cocaine
(9041) and ecgonlne (918(1) and their
salts, isomers, derivatives and salts of
isomers and derivatives), and any salt,
compound, derivative, or preparation
thereof which is chemically equivalent
or ldentical with any of these sub-
stances, except that the substances
shall not include decocainized coca
leaves or extraction of coca leaves,
which extractions do not contain co-
caine or ecgonine.

(53 Concentrate of poppy straw (the
crude extract of poppy straw in either
liquid, solid or powder form which
contains the phenanthrene alkaloids
of the opium poppy), 9670.

(c)  Opiates. Unless specifically ex-
cepted or unles. In another schedule
any of the followmg opiates, includin
its” isomers, esters, ethers, salts an
salts of isomers, esters and ethers
whenever the existence of such iso-
mers, esters, ethers, and salts is possi-
ble within the specific chemical desig-
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nation, dextrorphan and levopropoxy-
phene excepted:

1) Alfentanil...... 97371
Alph«prodmy - ... 010
FaL LT — 9020

Bezitr»mldo - e 000
Bulk doxlropropoxyphena (non-dosagt) (Ofmj) R73

Dihydrocodolns 9120
Drphenoxylata ... — i e L0
Fentanzl 0oL
[sormilhadono............. 9226
10) Lovomeihorphan _ ... 9210
11) levorpharto 9220

Motazocrno 9240
Mehadona. o = 230
14)  Mathadonft-Intefmadrale, 4-cyano-2-dwiothyla.
nvno-4,4.diphonyl butane ... ,
15) Moumtdelntwmodiate. 2mothyl.3rr»fpholino-1,
I-dipbonylpropano-carboxyte acid ... — w.—
16) Pethidine (mependino
17)  Pethrding-Inlermedtato- A" 4=Cyano-I-melhyM-

e
g en;&lptpewdme
d) ethid ne*-lntOanedlata—B, oihyt-4-phenytpipeft-
|

—~— —~

1

( n«-4-cart) 0 Yn 0 S

(19) Pelhidine-Intonnodtalg=C,T-methyl-Z-pbonyl piperi-
dine-4-carboxylic acid------- -----

20) Ptvma.’.ocine

1) Pimmodme
Racomethorphaa
Raramorphan

) Sutontanrl.....

(d) Stimulants. Unless specifically
excepted or unless listed In another
schedule, any material, compound,
mlixturp, or preparation which con-
tains any %uar]tlty of the following
substances having a stimulant effect
on the central nervous system:

(1) Amphetamine, its salts, optical Isomers, and salts
ol its optical isomers
Methamphetamine. 165 Saifs, isomars, and safts of

Its isomers )
Phonmet/azine and its sans  __ 1631
Molhylphemdata............ 1724

(e) Depressants. Unless specifically
excepted or unless listed in another
schedule, any material, compound,
mixture, or preparation which con-
tains any quantity of the following
substances having a depressant effect
on the central nervous system, includ-
ing its salts, isomers, and salts of iso-
mers whenever the existence of such
salts, isomers, and salts of isomers is
possible within the specific chemical
designation:

: 2125
Pentobarbild™ ... 2210
Phencyclidine

Secobarbital

% Amobarbrlal

)
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(f) Hallucinogenic substances.

(11 Dronabinol (symbolic) In sesame oil and encapsu-

ated In a_soll %elaun capsule n a US. Food and
Drug Adm|n[|ﬁtra fon apprloved dru ,pr?duct.u..l...........- 7369

me other namos log dronabinol: rtray-

( 8a.%.810a—lotrarﬂy r0-6.6, -tnmetnyl—(g—apvn t|—y
ew-ckbenzolftdlpyran-1-ol. ~ or ™ (-)-ela-9-
(trans|-tetrahydrocannabmol)

(2) Nabrimo -

(Another namo_lor_nolxkna; (#)£rnj-3(1,1-dr-

moihyhep 2-_6.6a.7.8.10.10a-hexah dro-1-

hydsoxy dimothyt-9H<4benio(b,djpyran-9-
one

(9)  Immediate precursors, Unless
specifically excepted or unless listed in
another schedule, any material, com-
pound, mixture, or preparation which
contains any quantity of the following
substances:

(1) Immediate precursor to ampheta-

mine and methamphetamine:

() Phenylacalong-----------------

1~ Somd trade or other names: phonyl-2.propanor.e:

| IE’Z{P: benzyl mothyl ketone; “methyl " boruyt
etone;

(2)  Immedii eirecursors to phency-
clidine (PCP:

i 1-phenylcyclohexﬂamine ....... - 7460
i) 1-p<pendinacyclohoxanecarborvinle (PCC) 8003

[39 FR 22142, June 20,1974]

Editoual Note For Federal Register Ci-
tations affecting §1308.12, see the List of
CFR Sections Affected in the Finding Aids
section of this volume.

§1308.13 Schedule IlI.

(a) Schedule 111 shall consist of the
drugs and other substances, by what-
ever official name, common or usual
name, chemical name, or brand name
designated, listed in this section. Each
drug or substance has been assigned
the DEA Controlled Substances Code
Number set forth opposite it.

(b) Stimulants. Unless specifically
excepted or unless listed in another
schedule, any material, compound,
mixture, or preparation which con-
tains any %uar]tlty of the following
substmces having™ a stimulant effect
on the central nervous system, includ-
ing its sails, isomers (whether optical
position, or geometric), and salts of
such isomers whenever the existence
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allucinogenic substances.

nol Ssynthe[ic] in sesamu oil end encopsu-
a solt %elann capsulo in a U.S. Food and
ministration approved_dru? PrOAUCt ... 7309
t otnaf namas lot dionafxnol: (Sa/Mrans)-
8,10a-lotra hydro-6.6.9-Iriniothyt-3-pontyl-
Lbenzotb.rflpyran-I-ol. ~ or™ (-)dona-9-
sLI-Iobahydrocannabmol)

let name lot nabilino; (#)-frorw-3,(1,1-di-
Tylheg%l)—ﬁ 6a. 7,8.10.10a-hoxanydro-1-
Ty— , -d|me|ny|-9H-d|benzotb.d)vpyran—9-

Immediate precursors. Unless
:ally excepted or unless listed In
t schedule, any material, com-
_mixture, or preparation which
is any quantity of the following
nces:

nmedlate precursor to ampheta-
nd methamphetamine:

I'cetone S 831
Bade or other names: phenyl-2-ptopanone:

benzyl methyl ketone; "methyl " benzyl
me;

mmedlate precursors to jhency-
(PCP):

teyclohetcylamine e 1460
dmocyclohexanecarbonrmie (PCC)....— _.. 8603

22142, June 20.19741

viajNote: For Federal Register Cl-
_affecting §1308.12, see the List of
jetloiu Affected In the Finding Aids
of this volume.

\3 Schedule III.

Schedule 111 shall consist of the
and other substances, by what-
fficial name, common or usual
chemical name, or brand name
ated, listed in this section. Each
> substance has been assigned
EA Controlled Substances Code
3rset forth o;UJosne it.

Stimulants. Unless specifically
ed or unless listed in another
tie, any material, compound,
. 0r preparation which con-
any %uar]tlty of the following
nces nhaving a stimulant effect
central nervous system, includ-
salts, isomers (whether optical,
n, or geometric), and salts of
jomers whenever the existence

Drug Enforcement Administration, Justice

of such salts, isomers, and salts of iso-
mers is possible within the specific
chemical designation:

(1), Those comlpounds, nurtures, or preparations in
dosage unit lorm comaln|ng1 an?;, stimulant sub-
stances listed in schedule 1l which compounds,
mixtures, or preloaratlons were listed on Auqust 25,
1971, as excepled compounds under 530832 and
any other drug ul the 8uantmve comﬁosnwn shown
in ‘that list lor those drugs or which is the same
except that il contains & lessor quantity ol con-
trolled substances

2) Senzphotamine 128
Chlorjphantermme 1645
4) Ctortemune 47
Phendimetrazine 1615

(c) Depressants. Unless specificall

excspted or unless listed in another
schedule, any material, compound,
mixture, or preparation which con-
tains any quantity of the following
substances having a depressant effect
on the central nervous system:

(1) Any compound, mixture or preparation containing:
0 Amobarbital :
Secoparbital Lo 231
Pantnhartxtal..... e 1
or any_sail thereol and one or more otner active
medicinal ingredients which are not listed in
any schedule. »
(2) Any suppository dosage lorm containing:
i) Amobarbital

==

RS

2126
Secobnrbital 2316
Pentobarbital 21

or an\{ salt ol any ol fhese drugs and,,af)proved

by the Food and Drug Administratioii lor mar-
keting only as a suppasitory. )

(3) Any substance which contains an){ quantm{ ol a
derivative ol barbituric add or any salt thereo

Chlomaxadol 510
Glutelhimide R 2550
Lysergic add 7300
Lysergic aciaarvae 7310

ethypryton 2505
Sullondiethylmethane . 2600

Sulloneth\{lmolhane 2605
hano 2610

1
}%JSullonmq .
Tiletamine and Zolazopam or any sait {nereol 2%

Seme trade or other names lor a tilottM.no-
z0lazopam combination product
Tetazol -
Some bade or oTfer names 1o tiletamine.
2-(eth ammo%-Z- 2-th|eny|)-c?/c|0hexanone .........
Some hadé or other namos lor zoaz%)am:
4-(2-fluorophe 12-6.8—d|hydro-1,3. -
« methylpyrazoto-(3 4-el  [1,41-diazeoMV
7(1W)-ono. flupyrazapon.

. Ed} Nalorphine 9400. o

e)  Narcotic Drugs. Unless specific
ly excepted or unless listed in another
schedule, any material, compound,
mixture, or preparation containing
any of the following narcotic drugs, or
their salts calculated as the free anhy-

20074 0-M 4

al-

89

§ 1308.14

drous base or alkaloid. In limited quan-
tities as set forth below:

(1) Not more than 18 grams ol codeine par 100
milliiters or not more” than 90 rralligrami  per
dosage unit, with an equal or greater quantity ol an
isoqumokne alkaloid ol opium

(2) _Not more than 18 grama ol codeine per 10D
milliliters or not more” thin 90 _milligrams per
dosage unit, with one or note active, runnarcotic
|n’\?red|ents in rec%nzed tirarapeutic amounts 984

(3) Not more than 300 mlligrams ol dihydrocodemone
hydracodone) per too millliters or nol more [han

milligrams per dosage uniL with a lourtold or
reater quantity ol an isogumoltne alkaloid ol opxjm. 9805

(4§Not more than 300 milligrams ol dihydrocodeinone

hydrocodone) per 100 rmlliMori or not more lhan
milligrams’ per dosage unit, with one or more
actr/e nonnarcobe ingredients In recognized thora-

Yo eUtX: amounts....

Not mare than—T8grams ol dihydrocodeine per
100 nrltirlers or nol  -.a Ihan 90’mlligrams per
dosa%e umL with one or more active nonnarcotic
ingredients in reco%ed therapeutic amounts 9807
(6) Not more than milligrams ol ettiylmorphine

per 100 milliliters or not more than 15" milligrams

per dosage uniL with one, or more active, nonnar-

cote ingredients in recognized therapeutic amounts.. 9808
7) Not more than 500 milligrams ol ‘opium per 100

miliiters or per 100 grams or nol more than 25

milligrams per dosage unit, with one or more active,

nonnarcotic ingredients in recognized therapeutic

amounts

(B) Nol mors Iham S0 mifligrams of morphine per 100
milliliters or per 100 grams, with one or mo.a
active, nonnarcotic ingrédients in recognized thera-
peutic amounts.... [

9810

539 FR 22142, June 20, 1974, as amended at
1 FR 43401, Oct. 1, 1976: 43 FR 3359. Jan.
25, 1978: 44 FR 40888, JuLy 13. 1979: 46 FR
52334, Oct. 27. 1981; 51 FR 5320, Feb. 13,
1986: 52 FR 2222, Jan. 21. 1987; 52 FR 5952,
Feb. 27. 1987]

91308.14 Schedule V.

(a) Schedule TV shall consist of the
drugs and other substances, by what-
ever official name, common or usual
name, chemical name, or brand name
designated, listed in this section. Each
drug or substance has been assigned
the DEA Controlled Substances Code
Number set forth opposite it.

(b) Narcotic drugs. Unless specifical-
ly excepted or unless listed in another
schedule, any material, compound,
mixture, or “preparation confaining
any of the following narcotic drugs, or
their salts calculated as the free anhy-
drous base or alkaloid, in limited quan-
tities as set forth below:

(1} Not more_than 1 milligram ol ditonoxio_and not
eu than 25 micrograms ol abopme sutiate per
d0Sage UMt v e .. 9167
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2). _ Dextropopoxyp/w*  (alphe-{+)-4-<iifflitylam¥rto-
()!.Z-diphonyP- _n>(y3ﬁm'z'p(fcﬁ)»(én{m%yt)ata%e) L o8

(c)  Depressants. Unless specifically O Finlwrunnw..

excepted or unless listed In another
schedule, any material, compound,
mixture, or preparation which con-
tains any quantity of the following
substances, Including its salts. Isomers,
and salts of isomers whenever the ex-
istence of such salts, isomers, and salts
of isomers is possible within the specif-
ic chemical designation:

Alprazolim... 2882
Bertrtal 2145
Bromtzepxm..__ 2743
Cmnxzopam ____ 2749
Chloral batama 2460
Chloral hydratéF— 2465

Fﬁ’ CMortiaraponda.. 2144
Qobatam ------ 21
@ Clonazepam. 2037
Oorazepale. - 2768

11) CloOazepam.. 2152
Cloiazolam __ 203
Oetcrazepan. T2
Diazepam. 206
EalazoUm.. 275
EthoNorV){nol ™ 2540
Ethinamale_ —— )
EBIEII lodazepara. - 258
FKit*azepam - 29
Flunrtrazopam__ 2163
FXirazepam--— - 2.1
Halazepam 2762
HaloxazoUm__ I
Ketazolam.. 212
Loprazolam 2013
Lorazepam _ 288
Lormoiazepam__ -2
Mebutamale 2800
Medazopam— 2636
Maorobamale . 2600
Methohautal. ™ 2264
MethylpbcnoDartjclal (mephabartntal) 2250
Midazolam 2884
Nimelazopam _ 2837
Nitrazepam 2834
Nordiazepam 2838
Oxazepam 2835

8) Oxazolam _ 28
Paraldehyde o 258
40) Petncriloral .- 2591
41) PhenoOartxial - 2285
Pmazepam T2
Prazopam .. T 24

44) Quarepam. 281
Temazepam... 2925
TeUazopam 2886

47) Triazolam 2887

(d) Fenfluramine. Any material,

compound, mixture, or preparation
which contains any quantity of the
following substances, including its
salts, isomers (whether optical, posi-
tion. or geometric), and salts of such
isomers, whenever the existence of

90

21 CFR Ch. 1l (4-1-88 Edition)

such salts, Isomers, and salts of Iso-
mers is possible:

1670

(e)  Stimulants. Unless specifically
excepted or unless listed in another
schedule, any material, compound,
mixture, or preparation which con-
tains any %uar_mty of the following
substancés having a stimulant effect
on the central nervous system, includ-
ing its salts, isomers and salts of iso-
mers:

1) Oelhylpropton 161C
Mazindol =
Pemoline (including orgenometallic complexes and
chelates thereof)
Phentertnme... . 1640
P|§Jradrol , , 1750
PA (()-Klin>a(hyLamno-1.24liphenytothane) 1635

if) Other substances. Unless specifi-
cally excepted or unless listed in an-
other schedule, any material, com-
pound, mixture or preparation which
contains any quantity of the following
substances, Including Its salts:

(1) Penlazoona.. 9709

[39 FR 22143, June 20. 1974]

Editorial Note: FOr Federal Recister Ci-
tations affecting §1308.14, see the List of
CFR Sections Affected in the Finding Aids
section of this volume.

§1308.15 Schedule V.

(a) Schedule V shall consist of the
drugs and other substances, by what-
ever official name, common or usual
name, chemical name, or brand name
designated, listed in this section.

(by Narcotic drugs. Unless specifical-
ly excepted or unless listed in another
schedule, any material, compound,
mixture, or “preparation containing
any of the 1‘0II0W|ngf narcotic drugs
and their salts, as set forth below:

() Bup<eoofpmox.. 064

(/* Narcotic drugs containing non-
nai-utic active medicinal ingredients.
Any compound, mixture, or prepara-
tion containing any of the following
narcotic drugs, or their salts calculat-



21 CFR Ch. Il (4-1-88 Edition)

salts, Isomers, and salts of Iso-
is possible:

itxamna 1870

Stimulants. Unless specifically
;ted or unless listed in another
lie. any material, compound,
i, or preparation which con-
any quantity of the following
ances having a stimulant effect
le central nervous system, includ-
ts salts, Isomers and salts of iso-

Iylé)ropion 1810
ndd 1605
aling {including organomeLailic complexes and

.ﬁs thefeoO

ilumme T o
tdid 1750
((-M-diroemylamno-F~-diphenylethane) 1635

Other substances. Unless specifi-
excepted or unless listed In an-
* schedule, any material, com-
d, mixture or preparation which
msany quantity of the following
ances, including its salts:

uodne 9709

| 22143. June 20.1974]

corial Note: For Federal Register Ci-
s affecting 51308.14. see the List of
Sections Affected In the Finding Aids
a of this volume.

15 Schedule V.

Schedule V shall consist of the
i and other substances, by what-
official name, common or usual
mchemical name, or brand name
nated, listed in this section.
Narcotic drugs. Unless specifical-
cepted or unless listed in another
lule, any material, compound,
ire, or “preparation containing
of the following narcotic drugs
heir salts, as set forth below:

o ... 1

Narcotic drugs containing uon-
itic active medicinal ingredients,
compound, mixture, or prepara-
containing any of the following
tic drugs, or their salts calculat-

Drug Enforcement Admini*fratlon, Justice § 1308.22

ed as the free anhydrous base or alka- ~ (3)  The comBIete quantitative com-

loid, in limited quantities as set forth  position of the substance.

below, which shall include one cr more (c)  Within a reasonable period of

non-narcotic active medicinal ingredi- time after the receipt of an applica-
ents in sufficient proportion to confer tion for an exclusion under this sec-
upon the compound, mixture, or prep- tjon, the Administrator shall notify
aration valuable medicinal qualltles the app||cant of h|s accepta.nce or non-
other than 'those possessed by narcotic  acceptance of his application, and if
de%S alone: . not accepted, the reason therefore.
(1) Not more than 200 milligrams of The Administrator need not accept an
codeine per 100 milliliters or per 100 application for filing if any of the re-
grams. . guirements prescribed In paragraph
(2) Not more than 100 m|_II|_§i_rams of (b)
dihydrocodeine per 100 milliliters or set forth as to be readily understood.
per 100 grams. . If the applicant desires, he may amend
(3) Not more than 100 m|_II|_gf.rams of the application to meet the require-
ethylmorphine per 100 milliliters or ments of paragraph (h) of this section.
per 100 grams. If the application is accepted for
(4) Not more than 2.5 milligrams of filing, the Administrator shall issue
diphenoxylate and not less than 25 mi- and publish in the Federal Register
crograms” of atropine sulfate per his order on the application, which
dosage unit. shall include a reference to the legal
(5) Not more than 100 milligrams of authority under which the order is
opium per 100 milliliters or per 100 issued and the findings of fact and
grams. y conclusions of law upon which the
ge) Not mon. .hen 0.5 milligram of order is based. This order shall specify
dlfenoxin and not less than 25 micro- the date on which it shall take effect.
grams of atropine sulfate per dosage The Administrator shall permit any
unit. interested person to file written com-

ments on or ohjections to the order
39 TR 22343, June 20. 1974 as amended U yithin 60 days o% the date of publica-
uly 13,1979 47 E'R 49841 Nov. 3. 1982 5¢  tion of his order in the Federal Regis-

J .
FR 8108, Feb. 28, 1985: 52 FR 5052, Feb. 27, ter. If any such comments or objec-
1987] tions raise significant issues regardin

any finding of fact or conclusion o
law upon which the order is based, the
o , Administrator shall immediately sus-
§1308.21 Application for exclusion of a pend the effectiveness of the order

nonnarcotic substance. until he may reconsider the applica-

(@)  Any person seeking to have anytion in I|]ght of the comments and ob-
nonnarcotic _substanct which mav ~ Jections filed. Thereafter, the Admin-
under the Federal Food, Drug, d Istrator shall reinstate, revoke, or
Cosmetic Act (21 U.S.C. 301), be . « amend his original order as he deter-
fully sold over the counter without a mInesappropriate.

E xcluded Nonnarcotic Substances

prescription, excluded from any sched-  (d) The Administrator may at any

ule, pursuant to section 201% (1) of time revoke any exclusion granted
the Act (21 U.S.C. 811 (g) (1)), may pursuant to section 201§fg) of the Act
apply to the Administrator, Drug En- (21 U.S.C. 811§g)) by following the
forcement Administration, Depart- procedures set forth in paragraph (c)
ment of Justice, Washington, D.C. of this section for handling an applica-
20537, tion for an exclusion which has been
. (b) An application for an exclusion accepted for filing.
under this section shall contain the
following information: § 1308.22 Excluded substances.
(1) The name and address of the ap-  The following nonnarcotic sub-
plicant: stances which may, under the Federal
(2) The name of the substance for Food. Drug, and Cosmetic Act (21
which exclusion is sought; and U.S.C. 301), be lawfully sold over the

91

of this section is lacking or is not
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Effort »f nmi-ndnii-nK. _ Tin* IfiHi;  Mu; "AS [7Z.TM" m_Ib* intrmliichry Inn*
mm-iulim-nt di-Icli-il "or AS 17 1Vfollow.  fflitigu of MjfiM-ttiliti 1111

Sec. 11.71.070. Misconduct involving; n controlled substance
in llie seventh degree, (al Kxccpl as authorized in AS 17.30, a person
commits the niTense ol'misconduct involving n controlled nuhstance in
the seventh degree if Iho person

(1) manufactures or delivers, or possesses v,ith the intent to manu-
facture or deliver, one or more preparation:., compounds, mixtures, or
substances of an aggregate weight of less than one-Imlf ounce of a
schedule VIA controlled substance; or

(2) possesses one or more preparations, compounds, mixtures, or
substances of an aggregate weight of less than one ounce containing a
schedule VIA controlled substance on a public street or sidewalk or on
the premises of a public carrier or business establishment or in any
other public place.

(b) Misconduct involving a controlled substance in the seventh de-
gree is n violation and is punishable as authorized in AG 12.55, except
that ifa fine is imposed it shall not he more than $100. (§ 2 ch 45 SLA
1982; urn § 12 ch 14G SLA 198G)

Effect of nmrndmenli. — The 1986 Inn "AS [7.10" in llie_introductory Inn-
amendment deleted "or AS 17.35" follow-  guago of tu>ctlion In).

Sec. 11.71.080. Aggregate weight of live marijuana plnnts.
NOTES TO DECISIONS

A|_ip||en,|i|||(%. of definition. — The nml procefwtsl. Gihson v. Stale, Ct. App.
definition in this section did not ripply 8%8%§J.61(K|Ie No. A-917),719 P.2d6A7

where the mnrijuunn was already dried
Article 2. Standards and Schedules.

Section Section
120, Authority to schedule controlled nub- |CO. Schedule ||AA
ninnceK ISO. Schedule V.

Sec. 11.71.120. Authority to schedule controlled substances,
(@) If, efier considering the factors set out in (c) of this section, the
committee decides to recommend that a substance should he added to,
deleted fru-n, or rescheduled in a schedule of controlled substances
under AS 11.71.140 — 11.71.190, the governor shall introduce legisla
tion in accordance with the recommendation of the committee.

(b) If a substance is added as a controlled substance under federal
law, the governor shall introduce legislation in accordance with the
federal law.

(c) Inadvising the governor of the need to add, delete, or reschedule
a substance under AS 11.71.110(1), the committee shall assess the

230
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danger or probable danger uf Ilie xulmtnncu after considering the bil-
lowing:

(1) gthe actual or probable almse of the siihslaute including

(A) the history and current pattern of abuse both in this state and
in other states;

ID the scope, duration, nnd significance of abuse;

C) the degree of actual or prob.title detriment which may result
from nbuse of the substance;

(D) the probable physical and social impact of widespread nbuse of
the substance;

(2) the biomedical hazard of the substance including

(A) its pharmacology, in the elTecls nnd modifiers of the elTecls of
the substance;

(B) its toxicology, the acute nnd chronic toxicity, interaction with
other substances, whether controlled or not, nnd the degree to which it
may cause psychological or physiological dependence;

(C) the risk to public health and the particular susceptibility of
segments of the population;

<3) whether the substance is an immediate precursor ofa substance
already controlled under this chapter;

(4) the current state of scientific knowledge regarding the sub-
stance, including whether there is any acceptable means to snftdy use
the substance under medical supervision;

(5) the relationship between the use of the substance and other
criminal activity, including

(A) whether persons engaged in illicit trafficking of the substance
arc also engaged in other criminal activity;

(B) whether the nature nnd rcintive profitability of manufacturing
or delivering the substance encourages illicit trnlTicking in the suli-
stanre;
iC) whether the commission of other crimes is one of the efTi-Ts uf
abuse of the substance;

(D) whether addiction to the substance relates to the commission of
crimes to support the continued use of the substance.

Edg [Repealed, 5 W ch G SLA 1981.1
e) The committee bus no authority over tobacco or alcoholic bever-
ages as defined in AS 04.21.080. (§ 2 ch 45 SLA 1982; am S40 ch G

SLA 1984)

Effect of amendments. — Ilje 1984 statement of the purpose or the 1981 *-

amendment repealed former subsection peal of subsection |dfof thin section, see

Cel, relating to a precursor ofan immedi-  the 1984 Mouse .Journal at p. 2287, in the

ale precursor. paragraph captioned "Section 40!
Legislative history reports. — For

231
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Sec. 11.71.180. Schedule lIA.
NOTES TO DECISIONS

Clled in Wllliurm. v, Stiile, CI Ape lip.
No. 749 (Kile Not. A-1781, A-18071. Tgl
[*2d 397" MIHI.

See. 11.71.101. Schedule II1A. (n) A substance shall he placed in
schedule 1A if it in found under AS 11.71.120(c) In Imvo n decree el
danger or probable danger to n person or the public less than the
substances listed in schedule 1A hut higher than substances listed in
schedule IVA.

(b) Schedule 1A includes, unless specifically excepted or unless
listed in another schedule, any material, compound, mixture, or prep-
aration which contains any quantity of the following substances hav-
ing a stimulant effect on the central nervous system, including their
salts, isomers whether optical, position, or geometric, and salts of
these isomers whenever the existence of these sal's, isomers, and salts
of isomers is possible within the specific chemical designation:

(1) henzphclnminc;

2; chlorphcnlermino;

3) clortermine;

(1) mazindol;

(5/ phendimctrazine;

(6)  any compound, mixture, or preparation in dosage unit form con-

taining any stimulant substance listed in schedule I1IA, which com-
pound, mixture, or preparation was listed on August 25, 1071, as an
excepted compound under 21 C.F.U. § 1308.32, and any other drug of
the quantitative composition shown in that list for those substances,
or which is the same except that it contains a lesser quantity of any
controlled substance.

(c) Schedule 1A includes, unless specifically excepted or unless
listed in another schedule, any material, compound, mixture, or prep-
aration which contains any quantity of the following substances hav-
ing a depressunt effect on the central nervous system:

(1) amobarbital, sccobnrbiti.l, or pentobarbital or any salt of these
substances, combined with one or more other active mcdicit.nl ingredi-
ents which are not listed in any other schedule;

(2) amobarbital, secobarbital, or pentobarbital or any salt of these
i.ubBlances, approved by the federal Food and I)ri»; Administration for
marketing only us a suppository;

(3) any substance which contains any quantity of a derivative of
barbituric acid or any salt of barbituric acid;

(4i chlorhe::ndol;

25; ?Iutelhimide;
C) lysergic acid;
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(7) lysergic acid amide;

8) inethyprylon;

9) sulfondiothylmcthnne;

(10) Hulfoncthylmcthnne;

11) sulfonmethono.

50) Schedulo 111A includes, unless specifically excepted or unless
listed in nnother schedulo, any material, compound, mixture, or prep-
aration containing any of the following narcotic drugs or their snlts
calculated as the free anhydrous base or alkaloid, In the following
quantities: ) .

(1) not more than 1.8 grams of codeine per 100 milliliters or not
more than 90 milligrams per dosage unit, with nn equal or greater
quantity of an isoquinoline alkaloid of opium:

(2) not more lhan 1.8 grams of codeine per 100 milliliters or not
more lhan 90 milligrams per dosage unit, with one or more active,
nonnarcotic ingredients in recognized therapeutic amounts;

(3) not more than 300 miIIiFrams of dihydrocodeinone per 100 mil-
liliters or not more than 15 milligrams per dosage unit, with a fourfold
or greater quantity of an isoquinuline alkaloid of opium;

(4) not more than 300 milligrams of dihydrocodeinone per 100 mil-
liliters or not more lhan 15 milligrams per dosage unit, with one or
more active nonnarcotic ingredients in recognized therapeuti
amounts;

(5) not more than 1.8 grams of dihydrocodeine per 100 milliliters or
not more than 90 milligrams per dosag- unit, with one or more active
nonnarcotic ingredients in recognized therapeutic amounts;

(G not more llinn 300 milligrams of ethylmorphine per 100 millili-
ters or not more than 15 milligrams p-'r dosage unit, with one or more
active, nonnarcotic ingredients in recognized therapeutic amounts;

(7) not more than 500 milligrams ofopium per 100 milliliters or per
100 gr  or not more than 25 milligrams per dosage unit, with one
oi noro active, nonnarcotic ingredients in recognized therapeutic
amounts;

(8) not more than 50 milligrams of morphine per 100 milliliters or
per 100 grams, with one or more active, nonnarcotic ingredients in
recognized therapeutic amounts.

(f) Schedule 1A includes

(1) hashish;

2) hash oil or hashish oil; and
3) tetrnhydrocnnnabinnls. (S 2 ch 45 si1,A 19821

Editor's notes. — This section is sit
nut to cnrri'Ct an error in CNNClmont.
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See. 11.71.180. Schedule VA. In) A .substance shall be placed in
schedule VA ifit is found under AS 11.71.120(c) to have a degree of
danger or probable danger Ina person or the public which is less than
substances listed in schedule IVA, but higher than substances listed
in schedulo VIA.

(b)  Schedule VA includes any compound, mixture, or preparation
containing any of the following limited quantities of narcotic drugs or
their salts, calculated as the free anhydrous base or alkaloid, in lim-
ited quantities as specified in (1) — (6) of this subsection, which in-
cludes one or more nonnarcotic active medicinal ingredients in suffi-
cient proportion to confer upon the compound, mixture, or preparation
valuable medicinal qualities other than those possessed by schedule
IA substances alone:

(1) not more than 20(1 milligrams of codeine per 100 milliliters or
per 100 grams;

12) not more than 100 milligrams of dihydrocodeine per 100 millili-
ters or per 100 grams;

(3) not more than 100 milligrams of ethylmorphine per 100 millili-
ters or per 100 grams;

(4) not more than 2.5 milligrams ofdiphenoxylate and not less than
25 micrograms of atropine sulfhte per dosage unit;

5) not more than 100 milligrams ofopium per 100 milliliters or per
100 “grams;

(6) not more than 0.5 milligrams of difenoxin and not less than 25
micrograms of atropine sulfate per dosage unit.

(cg IRe[%eaIed.§ 1¢ch GOSLA 1i)87.](§ 2ch 45 SLA 1982; am § 1ch
66 SLA 1987)

Effect of amendments. — The 1087
amendment deleted subsection (ec) which
rend "Schedule VA includes loperamide.”

Article 3. Miscellaneous Provisions

Section
305. Rehabdilation

Sec. 11.71.305. Rehabilitation. A person convicted of violating a
provision of this chapter may, when the violation relates to that per-
son's own personal use ofa controlled substance, be committed to the
custody ofthe Department of Corrections for rehabilitative treatment
for not to exceed one year. Such treatment may be imposed in place of
a fine or imprisonment, but only where the imprisonment would not
%\é%le)xceeded one year. (§ 2 ch 45 SLA 1982; am E.O. No. 55, § 2

i
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Effect of omendmenU. - The 1834 "Health and Social Services" in the nret
amendment auhslituted "Correction.” for ~ sentence

Article 4. Definitions.

888t IBrgzﬁnitions

Sec. 11.71.900. Definitions. In this chapter, unless the context
clearly requires otherwise, o

1) "administer" means the direct application of a controlled sub-
stance, whether by injection, inhalation, ingestion, or any other
means ir.to the body of a patient or research subject by

(A) a practitioner or, in the practitioner’s presence, by the practi-
tioner's authorized agent; or o )

(B) the patient or research subject at the direction nnd ir. the pres-
ence of a practitioner; )

(2) "agent" means an authorized person who acts on behalfof or at
the direction of u manufacturer, distributor, or dispenser, but does nol
include a common or contract carrier, public warehouse?.lan, or em-
plogee of the carrier or warehouseman; .

(3) "committee” means the Controlled Substances Advisory Com-
mittee established in AS 11.71.100;

(4) "controlled substance” means a drug, substance, or immediate
precursor included in the schedules set out in AS 11.71.140 —

71.190;

(5) "counterfeit substance” means a controlled substance which,
without authorization, bears the trademark, trado name, or other
identifying mark, imprint, number, or device of a manufacturer, dis-
tributor, or dispenser other than the person or persons who in fact
manufactured, distributed, or dispensed the substance nnd which
falsely purports or is represented to be the product of, or to have been
distributed by, the other manufacturer, distributor, or dispenser;

(6) "deliver" or "delivery" means the actual, constructive, or at-
tempted transfer from one person to another ofa controlled substance
whether or not there is an agency relationship; ]

(7) "dispense" means to deliver a controlled substance to nn ulti-
mate user or research subject by or under the lawful order ofa practi-
tioner, including the prescribing, administering, packaging, labeling,
or compounding necessaiy to prepare the substance for that delivery;
"dispenser" means a practitioner who disperses;

(851 "distribute” means to aeliver other than by administering or
dispensing a controlled suustance, whethei or not there is any money
or other item of value exchanged; it includes side, gift, or exchange:
"distributor" moans a person who distributes;

59) "drug"

A) means
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-ii a substance recognized m, a drug in the official United States
Pharmacopoeia, onicial Homeopathic Pharmacopoeia or the United
St%tes, or ofTicial National Formulury, or any supplement to these
publications;

Hi) a substance intended for uso in the diagnosis, euro, mitigation,
treatment, or prevention of disease in humans or oi-.imc.k;

(iii‘} a substnnce, other than food, intended to affect the structure or
any function of the body of humans or animals; nnd

(iv) n substance intended fur use as a component of any article
specified in (i), (i), or (iii) of this subparagraph;

SOgll.zlgdocs not include a device or its components, parts, or acces-

(10) "hashjsh" means the dried, compressed, resinous product ofthe
plant’ (genus) Cannabis;

(11) "hashish oil" means the viscous liquid concentrate of tetrahy-
drocannnbinols extracted from the plant (genus) Cannabi-.

(12) "immediate precursor" means a substance which is by statute
or regulation designated as the principal compound commonly used or
produced primarily for use, and which isit. « imediate chemical inter-
mediary used or likely to be used in the manufacture of a controlled
substance, the control of which is necessary to prevent, curtail, or
limit manufacture of that controlled substance;

(13) "manufacture”

(A)  means the production, preparation, propagation, compounding,

conversion, growing, or processing of a controlled substance, either
directly or indirectly by extraction from substances of natural origin,
or independently by means of chemical synthesis, or by a combination
of extraction and chemical synthesis; however, the growing of mari-
juana for personal use is not innnufacluring;

(i) includes the preparation, compounding, packaging, repackag-
in%, labeling, or relabeling ofa controlled substance or its container
unless don” in conformity with applicable federal law

(i) by a practitioner as an incident to the practitioner’s administer-
ing or dispensing of a controlled substance in the course of the practi-
tioner's professional practice; or

(ii) by a practitioner, or by the practitioner's authorized agent un-
der the practitioner’s supervision, for the purpose of, cr as an Incident
to, research, teaching, or chemical analysis nnd not for sale;

(1*1) "marijuana” means the seeds, nnd leaves, buds, and flowers of
the plant (genus) Cannabis, whether growing or not; it does not in-
clude the resin or oil extracted from any part of the plants, or any
compound, manufacture, salt, derivative, mixture, or preparation
from the resin or oil, including hashish, hashish oil, and natural or
synthetic tetrahydrocannabinol; it does not include the stalks of the
plant, fiber produced from the stalks, oil or cake made from the seeds
of the plant, any other compound, manufacture, salt, derivative, mix-

23G

turc, or preparation of the stalks, fiber, oil or cake, or the sterilized
seed of the plant which is incapable of germination;
215) "opiate" means. . . . .
A) a Isubstance having an addiction-forming or addiction-sustain-
ing capability similar to morphine or being capable of conversion into
a drug having addiction-forming or addiction-sustaining capability;

nngd

EB; includes its rucemic and levorotatory forms; but

C) does not include the dextrorotatory isomer of 3-methoxy-n-
inelhylmorphinan and its salts (dextromethorphan);

\lG{ "opium poppy" means the plant of any species of Pupaver con-
taining the phenanthrino alkaloids of opium, except its seeds;

(17) "peyote" means any part of the plan), classified botanicully as
Lophophora Willinmsii Lemaire, wncthcr growing or not, the seeds of
the plant, any extract from any part of the plant, nnd a compound,
manufacture, salt, derivative, mixture, or preparation ofthe pinnt, its
seeds or extracts, including mescaline; .

(18) "poppy straw™ means all parts, except the seeds, of the opium
poppy, after mowing;

19) "practitioner” means o o .

A) a physician, dentist, veterinarian, scientific investigator, or
other person licensed, registered, or otherwise permitted to distribute,
dispense, conduct research with respect to, or to administer or use in
teaching or chemical analysis a controlled substance in the course of
professional practice or research in ihc state;

(B) a pharmacy, hospital, or other institution licensed, registered,
or otherwise permitted to distribute, dispense, conduct research with
respect to, or to administer a controlled substnnce in the course of
professional practice or research in the slate:

(20) "sale" means to sell, barter, exchange, give, or dispose of lo
another, or an exchange for a thing of value;

(21) "schedule 1A controlled substance” means a controlled sub-
stance included in the schedule in AS 11.71.1-10;

(22) "schedule 1A controlled substance" means a controlled sub-
stance included in the schedule in AS 11.71.150;

(23) "schedule I1A controlled substance” means a controlled sub-
stance included in the schedule in AS 11.71.1GO0;

(2-2) "schedule IVA controlled substnnce” means a controlled sub-
stance included in the schedule in AS 11.71.170;

(25) "schedule VA controlled substance” means a controlled sub-
stance included in the schedule in AS 11.71.180;

(26) "schedule VIA controlled substance” means a controlled sub-

stance included in the schedule in AS 11.71.190;

(27) "ultimate user” means a person who lawfully possesses a con-

trolled substance for the person's own use or for the use ofa member of

the person's household or for administering to an animal owned by the
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person or by n member of the person’ household. (8 2 ch Mi SI,A 1982;
mn 8 11 cb 6 SI,A 1981)

Effect of iinicndnioiits. ~ The 1IM4  cludu" in Muhfiuruftrufili (CI und made n
amendment in paragraph in, deleted  series_of technical thnnKN in tmbpurn-
"unlem specifically _designated iih con-  “mplni (A) and (ji),
trolled under AS 11.71.120" following "in-

AiASKA STATUTES Sui'l’LKMKNT 8 .+ 76.100

NOTES TO DECISIONS

Purpose of definition of marijuana. ~ App. Op. No. 021 (File No A-917), 719
—The definition of marijuana in this sec-  1'2d 087 (IfiHfi).
lion is for the purpose of determining Applied in Stunriv. Stale, Ct. App. Op.
whether or not u person could be charged  No. 4(U (Kile No. A-27G). GH P.2d 121H
with mnrijunna Fossession or delivery, E()1985 ; State v. Kosck, Ct. App. Op. No.

but has nothing (0 gey with determiningg 33 (Vile -591, A fi.ll, AGHO). 700
aggregate weight. (ll v. Stale, Ct I*2d 7IHI .

Chnpler 73. Imitation Controlled Substances Act.

See. 11.73.010. Manufacture nr del'very ol’on imitation con-
trolled substnnce.

NOTES TO DECISIONS

ARIpIied in Morrow v. Sinlc, CI. Af .
Op. No. 1997Fill' No. A-fil0), 7011".2d 228
(19851,

See. 11.73.009. Definitions.
NOTES TO DECISIONS

This section, ns Interpreted, wunnut  row v. Stale, Ct. App. Op. No. -19 (File
unconstitutionally vague. — See Mor*  No. A-510), 701 P.2d 220 (19H5)

Chapter 76. Miscellaneous Offenses.

Section o ) Section o )
100. Selling or giving tobacco to a minor 130 Interference with rights of disabled
105. Purchase of tobacco by a minor per.san

See. 11.7G.100. Selling or giving tobacco to n minor, to) A per-
son mmmils tin- offense of selling or giving tobacco to u minor if Ilie
person is 19 years of age or older and

(1) knowingly sells, exchanges, or gives a cigarette, a cigar, tobacco,
or a product containing tobacco to a person under 19 years of age; or

(2) maintains a vending machine that dispenses cigarettes, rigi.'s.
tobacco, or prodnets containing tobacco and that is accessible to per-
sons under 19 years of nge.

8 117610r,

(bi Notwithstanding the provisions of in) of Ibis section, a person
who maintains n vending machine is not in violation of inMil of tins
section if

[]) the vending machine is in a location Hint is generally supervised
by n person who maintains the vending machine, nr mi employee ol
the lerson, during the hours the machine is accessible;

(2, the vending machine is in a location where n person under ;!I
yeuri'of age, other than an employee of the owner of the premises, s
not ai'owed entry by law unless accompanied by a parent, gunrdioa,
or spoase of the person who is 21 years of nge or older; or

(3)  the vending machine is in a location where a person under
years of uge is not allowed entry by policy of Ihe owner of the premises
unless accompanied by u person If, y. “is of age or older.

(c) In this section, a person maintains a vending machine if the
person owns the machine or owns or controls a facility in which the
machine is located.

(d) Selling or giving tobacco In n minor is a violation. (8 9 ch llili
SLA 1978; am 8 2 cli 125 SLA 1%81

Vet of amendment*. — Tic 1118 lent tmt a delnileU mniuri«n is impr.tc-
amendment rewrote this section la Ilie ex-  licaitle.

frIUMINAL 1AW 8 11.76.130

Sec. 11.76.105. Purchase of tobnceo by a minor, (a) A person
under 19 years of nge may not purchnsc u cigarette, u cigar, tobacco,
or u product containing tobacco in lbis state.

(b)) Purchase of tobacco by a minor is a violation. (8 3 ch 125 SLA
1988

Cross references. — For statement of ~ SIA 1988 in the Temporary nnd Special
legislative purpose, see see. 1, eh. 125. Ads

Sec. 11.76.130. Interference with rights of disabled person, (n)
A person commits the crime of intcrfcsnce with the rights ufa dis-
abled person if the person intentionally provenrs or restricts

(1) a physically or mentally disabled person from having fell nnd
free pedestrian use of a street, highway, sidewalk, walkway, or other
thoroughfare, to the same extent that nny other person Inis a right to
pedestrian use; or

(2) a physically disabled person from he/eg accompanied or assisted
by a certified service animal, without an extra charge for the service
animal, in a common carrier, place of public ncroniinndnlioii, or oilier
place to which the general public is invited, except as provided in (hi
of this section.

(hi A physically disabled person who is accompanied or assisted by
a certified service animal in a common carrier, place of public accom-
modation. or oilier place lo which Ilie general public is invited, is
liable for property damage done by the animal.

239
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Model Penal Code § 1,07(3) (Proposed Offi-
cial Draft 1962).

| assume Judge Coats would recognize
this principle as well since lie says:

In this case the prosecution could have
avoided any double jeopardy problems by
charging the tampering offense before
Williams was tried for murder. At least
then Williams could have moved to con-
solidate the trial so that he would not be
tried twice on essentially the same evi-
dence.

Slate v. Williams, 704 P.2d at 222. |
assume the converse would be true as well
and that if the charges had been initially
joined nnd Williams had moved for a sever-
ance, Judge Coats would find further pros-
ecution permissible. See Jeffers v. United
States, 432 U.S. 137, 97 S.Ct. 2207, 53
L.Ed.2d 168 (1977) (plurality opinion: A
defendant waives double jeopardy chal-
lenge to successive prosecution if charges
originally joined and he successfully ob-
tains a severance). While first-degree mur-
der and tampering with evidence were not
joined in a single charging document
against Williams, the prosecution did seek
to have the jury which considered the homi-
cide charges also consider the tampering
with evidence charges as a lesser-included
offense, and Williams objected. Judge
Rowland sustained Williams' objection and
would not instruct on the charges subse-
quently brought against Williams. Despite
the fact that all parties agreed at the time
that tampering was not a lesser-included
offense, 4 Williams' refusal to allow his first
jury to consider these charges substantially
undercuts his current claim that re-prose-
cution subjected him to unconstitutional
harassment and mental suffering. | do not
understand Williams’ objection to have

been based on a contention that time con-
straints made him unable to meet the tam-
pering charge at his first trial. Neverthe-

less, the protection of the double jeopardy
clause may be waived but it cannot be
forfeited. See Lemon v. State, 654 P.2d
277, 280 (Alaska App.1982). While a per-

4. 1 assume tampering and murder in context
address different socletal concerns and llicrc-
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suasive argument could be made thnt Wil-
liams waived the protection of the double
jeopardy clause by objecting to jury in-
structions on hindering prosecution at his
first trial on the basis of Jeffers v. United
States, 432 U.S. 137, 97 S.Ct. 2207, 53
L.Ed.2d 168 (1977), thc state has not made
tbat argument cither here or in the court
below, nnd the trial court has not passed on
it It would be inappropriate to recognize
it sua spoilte in this nppenl. | therefore
join in the decision affirming Judge
Moody's dismissal of the indictment
against Williams.

\f‘%l’U-Uﬂll—P

Jo Ann MORROW, Appellant,
V.
STATE of Alnskn, Appellee.
No. A-510.

Court of Appeals of Alaska.
Aug. 9, 1985.

Defendant was convicted in the Superi-
or Court, Fourth Judicial District, Fair-
banks, Thomas B. Stewart, J., of posses-
sion with intent to deliver an imitation con-
trolled substance, and she appealed. The
Court of Appeals, Coats, J., held that: (1)
juvenile informant's credibility was ade-
quately supported, and thus, search war-
rant affidavit was not inadequate on that
ground; (2) affidavit in support of search

warrant was not based on stale informa-
tion; (3) there was sufficient nexus be-

tween defendant's residence and items to
be searched; (4) police had authority to

seize telephone list which had on it infor-

mant’s name and telephone number; (5)

preliminary laboratory report that a sub-

stance which defendant was charged with

fore die former is not a . sscr of the latter even
under the cognate theory.

MORROW. V. IS(TATE
Ctl.M AW P2 ZB MTlika Ap.

possessing contained ephedrine and caf
feine was properly admitted into evidence;
(G imitation controlled substances statute
was not unconstitutionally overbroad or
vague; and (7) remand was necessary to
determine whether defendant’s conviction
should stand in light of construction of
statute under which she was convicted.

Case remanded.

1 Drugs nnd Narcotics ©=188

Juvenile who told police officer she had
obtained pills from defendant, and that de-
fendant told her the pills were "speed" nnd
instructed her to sell each pill for one dol-
lar, was sufficiently credible to support is
Euance of a search warrant for defendant’s
ome.

2. Drugs and Narcotics ©=188

Magistrate who issued search warrant
for defendant’s home properly concluded
thr* information on which search warrant
was based was nol stale, despite fact that
informant’s alleged transaction with de-
fendant had occurred seven to nine days
prior to issuance of warrant, where affida-
vit stated that money had been turned over
to defendant within last few days, and that
defendant had represented to informant
that if informant sold ail of the substances
defendant could obtain more.

3. Drugs and Narcotics <3=188

Fact that juvenile informant indicated
she obtained pills from defendant while
defendant was in her car did not mean
there was no nexus between defendant's
residence and items to be searched for;
rather, magistrate properly concluded from
continuing contact between informant and
defendant that defendant was engaged in
ongoing business, and could logically as-
sume that some of drugs would be stored
at defendant's residence, establishing prob-
able cause to search defendant's residence.

4. Criminal Law ©=394.4(13)

Fact that defendant had juvenile's
name and telephone number on list in her
purse showed her connection to juvenile
and corroborated juvenile’s story to police
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that defendant had given her pills which
wore allegedly speed and had instructed
juvenile to sell encli pill for one dollar,
giving police authority to seize the list;
thus, trial judge properly refused to sup-
press use of the list as evidence.

5. Indictment and Information <3=10.2(8)

Preliminary laboratory report that sub-
stance which defendant was charged with
possessing contained ephedrine and caf-
feine gave grand jury sufficient informu
tion to properly find that substance which
defendant possessed fell within imitation
controlled substances statute, AS 11.73.
010(a), where police officer who introduced
the report gave grand jury background in-
formation about chemist who performed
the test, including fact she had testified as
an expert in other drug cases, where police
officer testified that he field-tested the sus-
pected drug3 and found that they were not
amphetamines, and where chemist's testi-
mony at trial was essentially the same as
the preliminary report

6. Constitutional Lnw ©=90.1(1), 91
Drugs and Narcotics ©=43
Imitation controlled substances stat-
ute, AS 11.73.010(a), regulates conduct, the
possession and sale of certain specified
drugs, not speech or association, and thus
is not overbroad. Const. Art. 1, § 7.

7. Drugs and Narcotics <2=43

Statute prohibiting manufacture, deliv-
ery, or possession with intent to deliver an
imitation controlled substance, AS 11.73-
010(a), could be interpreted to apply to situ-
ations involving an intentional misrepresen-
tation that an imitation drug is a controlled
drug, and thus, the statute is not vague.
Const. Art. 1, § 7.

8. Drugs and Narcotics ©=43

Imitation controlled substances stat-
ute, AS 11.73.017(3), is not unconstitution-
ally vague on grounds of arbitrary enforce-
ment. Const. Art. 1, § 7.

9. Criminal Law ©=1181511)
Defendant’s conviction for possession

with intent to deliver an imitation con-
trolled substance would be remanded in



228 Alaska

light of Court of Appeals' construction of
statute under which rlio was convicted.
AS 11.73.010(a); Const. Art. 1, § 7.

Carl E. Forsberg, Birch, Horton, Bittner,
Pestinger and AndcrBtin, Anchorage, for
appellant.

John A. Scukanec, Asst. Atty. Gen., An-
chorage, and Norman C. Gorsuch, Atty.
Gen., Juneau, for appellee.

Before BRYNER, C.J., and COATS and
SINGLETON, JJ.

OPINION
COATS, Judge.

On December 1, 1983, the mother of a
sixteen-year-old juvenile, M.W., contacted
Alaska State Trooper Geoffrey Engleman.
M.W.s mother informed Trooper Engle-
man that she believed her daughter was
dealing drugs. Later that day, Trooper
Engleman and another officer met with
M.W.'s mother at her residence. There,
she informed them that site had discovered
plastic hags containing pills in M.W.'s
purse. An officer then searched M.W.’s
purse and discovered six plastic bags con-
taining different colored pills. .

Subsequently, Trooper Engleman inter-
viewed MW. At that time, M.W. informed
the trooper that seven to nine days previ-
ously, Jo Ann Morrow had supplied her
with 300 pills. She had obtained them
from Morrow while in Morrow’s car. At
that time, Morrow told M.W. the pills were
"speed" and instructed M.W. to sell each
pill for $1.00. Morrow told M.W. she
would receive 'A of the money from the
sales and if M.W. ran out of pills, Morrow
could supply more. M.W. also stated that
she had sold some of the pills and had
given Morrow $39 and Morrow had re-
turned $12 or $14 to M\W. on November 30,
1983, as commission on the sales.

Trooper Engleman had the pills field-
tested and determined that they were not
"speed." However, because of their ap-
pearance, they could pass for “speed" on
the street. Subsequent laboratory tests
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disclosed that the pills contained caffeine
and ephedrine.

Based on the information provided by
M.W., and his own familiarity with "fake
controlled substances," Trooper Engleman
obtained a search warrant for Morrow's
residenre.  The warrant authorized a
search of the residence for: drugs which
appeared to be amphetamine based; writ-
ten records of the ordering of such drugs;
and magazines or books from which such
drugs could be ordered. A search of the
residence on December 1, 1983, resulted in
the seizure of: approximately 5,000 tablets
and capsules, similar to those obtained
from M.W.; brochures advertising diet pills
and stimulants; various items of drug par-
aphernalia; and from Morrow's purse, a
list of names and telephone numbers, in-
cluding M.W.s.

On December 6, 1983, a grand jury re-
turned a two-count indictment charging
Morrow with delivery of an imitation con-
trolled substance to a minor and possession
of an imitation controlled substance with
intent to deliver. AS 11.73.030(a); AS 11-
73.010(a). On March 10, 1984, a jury re-
turned a verdict of guilty on the possession
with intent to deliver charge only.

Morrow now appeals, raising the follow-
ing issues: (1) that the trial court erred by
denying her motion to suppress evidence
i.ecause the search warrant for her resi-
dence was not supported by probable
cause; (2) that the trial court erred in deny-
ing her motion to dismiss the indictment
because hearsay evidence was presented to
the grand jury in the form of a “telex”
prelimina-y lab report; and (3) that AS
11.73.099, the statute defining "imitation
controlled substances,” is unconstitutional.

SEARCH WARRANT ISSUES
The standard of review regarding a mag-
istrate’s determination of probable cause
was enunciated in Rosa V. State. 633 P.2d
sle%? (Alaska App.1981), where this court
id:

In reviewing a magistrate's determina-
tion of probable cause this court must

MORROW v. STATE
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give great deference to the magistrate's
decision and must resolve doubtful or
marginal cases largely by the preference
to be accorded warrants "The
Fourth Amendment's requirements are
practical and not abstract, and affidavits
'must be tested and interpreted by mag-
istrates and courts in a commonsense
and realistic fashion.,..”" The burden
of proof on questions pertaining to the
sufficiency of the affidavit is on the de-
fendant. [Citations and footnotes omit-

ted.]

[d. at 1029-30, quoting State v. Dav-
enport, 510 P.2d 78, 82 n. 8 (Alaska 1973).
With these standards in mind, the question
to be asked is "whether the issuing judge
[or magistrate] was provided sufficient evi-
dence to make an independent finding of
probable cause” to issue a warrant. Lock-
wood v. State, 591 P.2d 969, 970 (Alaska
1979), quoting Davis v. Stale, 499 P.2d
1025, 1028 (Alaska 1972), rev'd on other
grounds, 415 U.S. 308, 94 S.Ct. 1105, 39
L.Ed.2d 347 (1974).

Morrow argues that the affidavit in sup-
port of the search warrant was inadequate
because there was no indication that M.W.
was a credible informant. See Kralick v.
State, 647 P.2d 1120, 1124-25 (Alaska App.
1982). Morrow argues that the affidavit
does not make any allegation that M.W.
had given reliable information in the past
and the police did not conduct an indepen-
dent investigation to corroborate her state-
ments. Morrow also contends that this
warrant is defective for the same reasons
we articulated in Jones v. State, 681 P.2d
364 (Alaska App.1984). In Jones we held
that an affidavit in support of a search
warrant by a police detective was not suffi-
cient where the detective relied on a report
by a juvenile informant that he witnessed a
sale of one-half gram of cocaine at Casey
Jones's apartment. The juvenile also stat-

ed that he had heen to the apartment sever-

al times when "he or his companions have
purchased cocaine from Jones in the last
few months." Id. at 365. The juvenile
also pointed out an apartment which was
confirmed by another police officer to be
Jones’s apartment. In noting that the

hearsay statement of the juvenile infor-
mant was not sufficient to support the war-
rant, we stated:

Moreover, B.V.s statements that he
had observed a friend purchase cocaine
and that he had been to Jones’s apart-
ment ten to fifteen times when "he or his
companions” had purchased cocaine do
not qualify as the kind of declarations
against penal interest which a court
could find inherently credible. It is nota
crime to be present when someone else is
purchasing cocaine even though that
someone else is a friend; nor would
vague admissions about past purchases
of cocaine support a criminal prosecution
in the absence of evidence establishing a
corpus delicti for a specific purchase.
More significantly, the affidavit does not
explain the circumstances under which
B.V.'s statement was made. If B.V. was
being prosecuted by juvenile authorities
for drug transactions unrelated to Casey
Jones, he would hardly view his state-
ment that he had purchased cocaine in
the past from Jones as increasing his
exposure to criminal sanctions.

Id. at 365.

[1] We see the situation in this case as
significantly different from that in Jones.
M.W. had the imitation drugs in her posses-
sion and apparently believed that she "ms
confessing to the police that she had been
selling amphetamines, There was every
reason for the magistrate to credit her
story as a declaration against interest. 1
W. LaFave, Search and Seizure, § 3.3(c)
(1978). We conclude that M.W.’s credibility
was adequately supported.

Morrow next argues that the affidavit in
support of the warrant did not establish
probable cause because it was based m
stale information. She argues this is true
because M.W.'s alleged transaction with
Morrow had occurred seven to nine days
prior to the issuance of the warrant.

In Snyder v. Slate. 661 P.2d 638, 647
(Alaska App.1983), this court said:

The question of whether the information
contained in the affidavit was "stale"
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depends on an evaluation of the circum-
stances related by the affidavit and the
length of time between the issuance of
the search warrant and the time of the
most recent incriminating activity de-
scribed in the affidavit.

In evaluating "staleness," this court has
chosen to evaluate the following four
factors: (1) the type of crime; (2) the na-
ture of the items sought; (3) the extent of
the suspect's opportunity for concealment;
and (4) normal inferences as to where a
criminal would be likely to hide incrimina-
ting articles. 1d. at 648.

[2] It appears that the magistrate could
have properly concluded the information
was not stale because the affidavit evi-
denced ongoing criminal activity. See, e.g.,
1 W. LaFave, Search and Seizure § 3.7(a),
at 683-87 (1973); State v. Ogden, 391 So.2d
434 (La.1980) (probable cause found despite
fact that drug sale took place five days
prior to the issuance of the warrant where
the informant’s statements indicated con-
tinuous activity and drug transactions, sup-
porting an inference that a continuing sup-
ply of cocaine would be available). On the
present facts, the affidavit stated that al-
though the actual capsules and tablets
were obtained from Morrow seven to nine
days previously, money had been turned
over to Morrow "within the last few days."
Also, Morrow had represented to MW. that
if MW. "sold out” of the substances, Mor-
row could readily obtain more. We con-
clude that the magistrate could properly
find that there was probable cause that
Morrow was still in possession of the imita-

tion drugs and related material.

[3] Next Morrow argues that because
M.W. indicated she obtained the pills from
Morrow while Morrow was in her car, there
was no nexus between Morrow’s residence
and the items to be searched for.

In Snyder, 661 R2d at 645, we said:

Probable cause to search requires suf-
ficient information to permit the conclu-
sion that criminal activity or evidence of
crime will be found at the place to be
searched. Put another way, there must
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be a “nexus" bhetween the place to he
searched, criminal activity, and the items
sought. 1 W. LaFave, Search and Sei-
zure § 3.7(d), at 704 (1978).
See also State v. Gutman, 670 P.2d 1166
(Alaska App.1983). We believe that the
magistrate could properly conclude from
the continuing contacts between M.W. and
Morrow that Morrow was engaged in an
ongoing business and it is logical to assume
that some of the drugs would be stored at
her residence. We conclude there was
probable cause to search Morrow’s resi-
dence.

[4] Morrow next contends that the po-

lice should not have been permitted to seize
the telephone list which had on it M\W.’s
name and telephone number along with
several other names and telephone num-
bers. Morrow concedes the police could
search her purse to find the list, but argues
that the incriminating nature of the list
was not immediately apparent and there-
fore the police had no authority to seize it.
We disagree. The fact that Morrow had
M.W.’s name and telephone number on a
list in her purse showed her connection to
M.W. and corroborated M.W.s version of
the relationship. 1t was also probable that
the other names and telephone numbers on
the list were connected with Morrow’s dis-
tribution of imitation controlled substances.
We conclude the police had authority to
seize the list and that the trial judge did
not err in refusing to suppress the use of
the list as evidence.

GRAND JURY

[5] Morrow argues that the indictment

should have been dismissed since the state
proved by means of a preliminary labo-
ratory report that the substance which she
was charged with possessing contained
ephedrine and caffeine. Morrow claims
that introduction of this report was inad-
missible hearsay for which there was no
compelling justification. Alaska R.Crim.P.
6(r). Morrow recognizes that in McKin-
non v. State, 526 P,2d 18 (Alaska 1974), the
supreme court permitted the state to intro-
duce the results of a laboratory report de-
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spite the fact that the report was hearsay.

Morrow specifically objects to the fact that

the report presented to the grand jury was

a telex which read: "Preliminary screening

indicates presence of ephedrine and caf-
feine. Final report will be mailed upon

completion of analysis.” She argues that

the situation in her case is more similar to

that described by the supreme court in

Metier v. State, 581 P.2d 669, 673-74 (Alas-
ka 1978), where the court disapproved of
introducing at grand jury the hearsay con-
clusion of handwriting experts. In Metier
the court concluded that the grand jury

was given insufficient information to evalu-
ate the credibility of the experts and their
methods.  However in Morrow's case,

Trooper Engleman, who introduced the re-
port, did give the grand jury background
information about the chemist who per-
formed the test. He indicated that the
chemist, Suzanne Feller, was a state chem-
ist that he was personally acquainted with
and that she had testified as an expert in
other drug cases. Trooper Engleman also
testified that he field-tested the suspected
drugs and found they were not amphet-
amines. We also note that Suzanne Fel-
ler's testimony at trial was apparently es-
sentially the same as her preliminary re-
port, so it appears that we do not have a
situation where later tests wore inconsist-
ent with the preliminary one. We conclude
that under these circumstances the grand
jury had sufficient information to evaluate
Suzanne Feller’s hearsay testimony and
that the grand jury could properly find that
the substances which Morrow possessed
fell within the imitation controlled sub-

stances statute.

VAGUENESS AND OVERBREADTH

Morrow next challenges the statute un-
der which she was convicted as being un-
constitutionally overbroad and vague. U.S.
Const, amend. XIV and Alaska Const, art.
187, Morrow was convicted of posses-
sion of imitation controlled substances with
the intent to deliver in violation of AS
11.73.010(). That statute provides in part
that "a person may not manufacture, deliv-
er<or possess with intent to deliver, an

imitation controlled substance.” The defi-
nition of "imitation controlled substances"
is found in AS 11.73.099(3) which provides:

(3)  “imitation controlled substance”
means a substance containing ephedrine,
ephedrine  sulfate,  pseudoephedrine,
pseudoephedrine hydrochloride, phemyl-
propanolamine, caffeine, theophylline, li-
docaine, procaine, tetracaine, dyclonine,
acetaminophen, salicylamide, doxylamine,
diphenhydramine, pheniramine, chlopher-
amine, or pryrilamine, or their salts, that
is not a controlled substance, and that
by dosage unit appearance (including
color, shape, size, and markings) or by
representations would lead a reasonable
person to believe that the substance is a
controlled substance; the term “repre-
sentations”, as used in this paragraph,
includes

(A) statements made by an owner or
by anyone else in control of the sub-
stance concerning the nature of the sub-
stance, or its use or effect;

(B) statements made to the recipient
that the substance may be resold for
inordinate profit;

(C) whether the substance is packaged
in a manner normally used for controlled
substances;

(D) evasive tactics or actions used by
the owner or person in control of the
substance to avoid detection by law en-
forcement authorities;

(E) the storage, packaging, presenta-
tion, display of or reference to a con-
trolled substance with, near, or in con-
nection with the activity involving the
imitation controlled substance. [Empha-
sis provided.]

Morrow points out that this statute could
reach some conduct which it is unlikely
that the statute was intended to cover.
Morrow proposes a hypothetical where
someone, without any intent to deceive,
gives caffeine diet pills, which are available
as non-prescription medicing, to someone
indicating that the pills are "as effective
for weight loss as any prescription medi-
cine." The state recognizes that the stat-
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ute could be construed to reach conduct,
such as that described by Morrow, which it
is unlikely that the legislature intended to
prohibit in promulgating the statute. The
state urges us to interpret the statutory
language defining an "imitation controlled
substance" in such a manner that the
meaning of the statute will be more clear
to avoid any vagueness problems. As AS
11.73.099(3) now reads in part, an "imita-
tion controlled substance" is a substance
containing specific chemical components
which "by dosage unit appearance ... or
by representations would lead a reasonable
person to believe that the substance is a
controlled substance." [Emphasis provid-
ed.] The state asks us to read the "or" in
AS 11.73.099(3; as "and” in construing the
statute. The state argues that as so con-
strued, the statute would not reach inno-
cent behavior.

In Summers v. Anchorage, 589 P.2d 863,
866-67 (Alaska 1979), the supreme court
set out three factors which must be con-
sidered in determining whether a statute is
unconstitutionally vague:

First, a statute may not be so impre-
cisely drawn and overbroad that it
“chills" the exercise of first amendment
rights. The second consideration is that
in order to be consistent with notions of
fundamental fairness a statute must give
adequate notice of the conduct that is
prohibited. The final element in an anal-
ysis of statutory vagueness is whether
the statute’s imprecise language encour-
ages arbitrary enforcement by allowing
prosecuting authorities undue discretion
to determine the scope of its prohibitions.
[Footnotes omitted.]
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which the state can legitimately regulate
are included within the ambit of the stat-
ute's prohibition. [Footnote omitted.]

The statute in question regulates conduct,
the possession and sale of certain specific
drugs, not speech or association. See
Summers v. Anchorage, 589 P.2d at 867;
McKenzie v. Anchorage, 631 P.2d 514, 516-
17 (Alaska App.,1981). We therefore con-
clude that the statute is not overbroad.

[7]  The next question which we need
nnswer is whether the statute gives "ade-
quate notice of the conduct that is prohibit-
ed." The state has conceded that the stat-
ute does have vagueness problems in this
area and has asked us to construe the
statute. In Stock v. Stale, 526 P.2d 3, 8
(Alaska 1974), the supreme court stated the
doctrine which allows a court to construe a
statute which is vague on its face in such a
way as to avoid constitutional vagueness
problems:

A statute in its broad contours may be
subject to criticism for failure to give
adequate notice as to all types of conduct
which are punishable, but, when not in-
volved with the "overbreadth" problem,
may still pass muster if: (a) there can be
no question as to its applicability to the
particular offense involved, and (b) a con-
struction may be placed upon the statute
so that in the future the type of offenses
coming within its purview may reason-
ably be understood. [Footnotes omitted.]

In this case the state contends Morrow
possessed certain imitation drugs with the
intent to deliver those drugs. The state
alleges that Morrow knew that the drugs
were imitation drugs but intended to deliv-

(6]  The first question we need to an-er them while intentionally misrepresenting

swer is whether the statute is overbroad.
The overbreadth doctrine was described in
Marks v. Anchorage, 500 P,2d 644, 646
(Alaska 1972):
The overbreadth doctrine has evolved to
give adequate breathing room to specific
first amendment freedoms; a statute vio-
lates the doctrine when constitutionally-
protected conduct as well as conduct

L 1l appears lo us Ihal it may be argued lliat

that the imitation drugs were controlled
drugs. Certainly the conduct which the
state alleges is clearly covered by the stat-
ute. We believe that the statute can be
interpreted by us to apply to those situa-
tions involving an intentional misrepresen-
tation that an imitation drug is a controlled
drug. As so interpreted we believe that
the statute is not vague.l

certain olher conduct falls within the statute.
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[8] The third factor which we are to
consider is the statute's potential for arbi-
trary enforcement. The record of this case
does not reflect a history of arbitrary or
selective enforcement of this statute. See
Summers v. Anchorage, 589 P.2d at 868.
We also do not find that the language of
the ordinance is so vague that arbitrary
enforcement is likely. See Brown v. An-
chorage, 584 P.2d 35 (Alaska 1978). Wo
therefore do not invalidate the ordinance
for vagueness on this ground. We con-
clude that the statute, as interpreted, is not
unconstitutionally vague.

[9] The state asks us to affirm Mor-
row’s conviction even though the state con-
cedes that the jury instructions which were
given in the trial below vary from the
interpretation of the imitation controlled
drug statute which the state has argued on
appeal. The state contends that it is clear
that Morrow’s defense did not turn on the
particular jury instructions which were giv-
en in her trial and which might be modified
in response to her vagueness claim. See
Stock v. State, 526 P.2d at 11-12. Morrow
did not file a reply brief and therefore has
not responded to the state’s argument that
the statute can be construed so that it is
not vague or whether, if the statute is so
construed, Morrow’s conviction should be
affirmed. Furthermore, we have before us
only a minimal record to decide this case,
which does not include a transcript of the
trial.  We therefore do not decide whether
Morrow has any claim that her conviction
was improper because of a claim that
might arise out of our post-trial construc-
tion of the statute. We remand the case to
the trial court to determine whether Mor-
row’s conviction should stand in light of
our construction of the statute under which
she was convicted.2

This case is REMANDED for proceed-
ings not inconsistent with this opinion.

An example of conduct which might fall within
the statute would be a person who delivers an

imitation drug honestllrdelieving that the imita-
e

tion drug is a controlled substance. However,
the case before us does nol present this ques-
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Defendant was convicted in the Superi-
or Court, Fourth Judicial District, Fair-
banks, Gerald J. Van Hoomissen, J., of
forgery in the third degree and misconduct
involving a controlled substance in the
fourth degree and sentenced to 90 days’
imprisonment for forgery and four years
with all but 90 days suspended for miscon-
duct involving a controlled substance. De-
fendant appealed. The Court of Appeals,
Singleton, J., held that: (1) Alaska constitu-
tional law does not preclude trial on a
greater offense after conviction of a lesser
offense where the two offenses are
charged together and an intervening plea
to the lesser offense or mistrial on greater
offense precludes state from having a jury
pass on greater offense; (2) multiple pun-
ishment for a greater offense and a lesser
included offense violates Alaska constitu-
tional law; and (3) defendant violated but
one societal interest by his two offenses,
regulation of availability of dangerous
drugs, and thus, only one conviction and
punishment were authorized.

Remanded in part with instructions,
affirmed in part.

1. Criminal Law 0=199
Alaska constitutional law does not pre-
clude trial on a greater offense after con-

tion, and this matter has not been briefed on
appeal. We reserve ruling on this issue.

2. We retain jurisdiction of litis appeal.
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