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A p r i l  24, 1989

To: S e n a t o r  J a n  Faiks, C h a i r  
Me mbers, S e n a t e  J u d i c i a r y  C o m m i t t e e

Re: CS for H o u s e  Bill No. 91; An A c t  r e l a t i n g  to 
p r o t e c t i o n  for c e rt a in  p u b l i c  e m p l o y e e s  and 
c e r t a i n  o t h e r  p e r s o n s  w h o  r eport or pa r ti c i p a t e  
in a p r o c e e d i n g  c o n n e c t e d  wi th  a m a t t e r  of 
p u b l i c  concern."

N E A - A l a s k a  s u p p o r t s  CS for H B  91 a n d  e n c o u r a g e s  you r 
fa v or ab le  conside ra ti on .

Th i s l e g i s l a t i o n  is g o o d  p u b l i c  p o l i c y  in tha t it pr o vi de s 
the o p p o r t u n i t y  for i m p r o v e m e n t  of g o v e r n m e n t  at all levels 
by e n a b l i n g  e m p l o y e e s  to b e  m o r e  p r o d u c t i v e  and c o n f i de n t in 
fu lf il l i n g  t h e i r  r e s p o n s i b i l i t i e s  as e m p l o y e e s  and ci ti z en s 
as well.

School d i s t r i c t  e m p l o y e e s  h a v e  b e e n  s u b j e c t e d  to re pr is al s  
for s p e a k i n g  o ut on m a t t e r s  of p u b l i c  concern.

H B  91 wi ll  p e r m i t  all p u b l i c  e m p l o ye es  t o  b e  m o r e  secure in 
t h e i r  w o r k  e n v i r o n m e n t  k n o w i n g  t h a t  the y  h av e a 
r e s p o n s i b i l i t y  t o  s p e a k  out on m a t t e r s  of p u b l i c  concern.

T h e  o t h e r  s t r e n g t h  of th is  l e g i s l a t i o n  is t h a t  it does 
req u ir e e m p l o y e e s  to b e  r e s p o n s i b l e  in t h e i r  actions.

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  o f  our position.

R e s p e c t f u l l y  submitted,

Bob M a n n e r s  
E x e c u t i v e  S e c r e t a r y

acidy Ssfio 
P r e s id en t
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M E M O R A N D U  M

To: M e m b e r s ,  H o u s e  J u d i c i a r y  C o m m i t t e e

From: R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r

H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

Re: H B  91 - " W h i s t l e b l o w e r "  p r o t e c t i o n

T h e  H o u s e  S t a t e  A f f a i r s  C S  f o r  HB  91, r e l a t i n g  to p r o t e c t i o n  o f  p u b l i c  

e m p l o y e e s  w h o  d i s c l o s e  c e r t a i n  p u b l i c  i n f o r m a t i o n ,  i s  c u r r e n t l y  b e f o r e  t h e  

H o u s e  J u d i c i a r y  C o m m i t t e e .

M o d e l e d  a f t e r  o t h e r  s t a t e s  " w h i s t l e b l o w e r "  laws, H B  9 1  w a s  i n t r o d u c e d  b y  t he 

H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  t o  p r o v i d e  p r o t e c t i o n  f o r  p u b l i c  e m p l o y e e s

w h o  d i s c l o s e  i n f o r m a t i o n  of p u b l i c  c o n c e r n  b e f o r e  a  p u b l i c  b o d y .  A  s i m i l a r

m e a s u r e  has b e e n  b e f o r e  t h i s  L e g i s l a t i v e  b o d y  for e a c h  o f  t he l a s t  s i x  y e a r s .  

U n f o r t u n a t e l y ,  n o n e  h a s  y e t  p a s s e d  i n t o  law.

T h e  H o u s e  S t a t e  A f f a i r s  CS  a d o p t e d  t h r e e  a m e n d m e n t s  (see a t t a c h e d )  to th e  b i l l  

as f i l e d  that:

- S p e c i f i c a l l y  i n c l u d e  s c h o o l  d i s t r i c t s  a n d  R E A A ' s  u n d e r  t h e  d e f i n i t i o n  

o f  " p u b l i c  e m p l o y e r "

- B r o a d e n  t h e  d e f i n i t i o n  o f  " p u b l i c  b o d y "

- P r o v i d e  t h a t  th e  p r o t e c t i o n s  u n d e r  t h e  a c t  d o  n o t  a p p l y  u n l e s s  the 

e m p l o y e e  h a s  r e a s o n a b l e  c a u s e  to b e l i e v e  the i n f o r m a t i o n  r e p o r t e d

\ is a m a t t e r  o f  p u b l i c  c o n c e r n  a n d  t h a t  t h e y  r e p o r t  t h e  i n f o r m a t i o n  in 

g o o d  f a i t h .

HB  9 1  is a m u c h  n e e d e d  b i l l  t h a t  w i l l  a s s u r e  t h a t  t he L e g i s l a t u r e  a n d  o t h e r  

p u b l i c  b o d i e s  r e c e i v e  c r i t i c a l  p u b l i c  i n f o r m a t i o n .  I u r g e  y o u r  s u p p o r t .
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Position Paper 
C SH B  91 (SA ) 

W histle B lowers P rotection

The Office o f  the Ombudsman strongly supports the passage o f  H B  91 as a 
positive e ffo rt to im prove the adm inistration o f  Alaska's government. This o ffice 
worked with the H ouse  Judiciary Committee in the development o f  its committee 
substitute and concur with its provisions. This b ill w ill provide bette r protections fo r 
A laskans who seek to  correct p rob lem s with state and local governments.

Whistle B low ers protection is not a new concept to A laska Law . Last year, 
the A laska Legislature again embraced the concept through the adoption  o f  the act 
creating the Long T e rm  Care Ombudsman (2ch 108 SLA  1988). Th is act covers r.ot 
only state-operated long  term care facilities but private facilities and land lo rds and 
contractors who may take reta liatory actions against someone making a complaint. 
State labo r law (AS 23 .10 .135 ) provides fo r penalties to any em ployer who 
"discharges o r in any o the r manner discriminates against an employee because the 
employee has filed a c om p la in t. . . "  relating to the Wage and H ou r Act.

The Federal C iv il Service R e fo rm  Act o f  1979 originally created W histle 
B low er protections fo r  federa l employees. This past month it was revised with new 
"teeth" and signed in to  law by President Bush. There had been concerns that not 
enough employees had been protected by the previous act. The rev ision allows the 
O ffice o f  Special C ounse . (O SC ) to stop o r postpone detrimental personne l actions 
which may be re ta lia tory to federa l employees. It also prevents discip linary actions 
being taken during the course o f  an investigation. The Federal M e rit System 
Protection Board reviews the actions o f the O SC  and provides time extensions fo r 
the protections.

The Ombudsman's Interest
The Ombudsman Act requires that the confidentiality o f the names o f  

complainants and witnesses involved in an investigation "except in so fa r as 
disclosures may be necessary . . .  to support recommendations" be maintained. The 
act also provides a maximum penalty oi $1000 fo r a person who "w illfu lly  hinders 
the law fu l actions o f  the ombudsman". The Ombudsman Act does not provide 
protections to those citizens, including state employees, who may e ithe r complain in 
good faith o r provide testimony regarding one o f  ou r investigations.

This is an im portan t issue fo r the O ffice o f  the Ombudsman. L ack  o f  such 
protections has caused many citizens to withdraw apparently justified complaints 
when it became necessary' fo r the ombudsman to release their names in o rde r to 
"prove" information. C itizens have claimed to have not been hired fo r  state jobs 
because o f complaints made to the ombudsman. Several have claimed to have lost 
housing and other benefits because they complained. I have heard stories o f  people 
wht believe that if they complain to the ombudsman they will lose a state benefit.
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Few, if any, o f these citizens would dare testify before the leg isla tu re in support o f 
this measure because o f  their perceived fear o f  retaliation.

Complaints to the Ombudsman Covered
It is not unusual fo r my office to receive calls from  potentia l complainants 

who first ask "D o you  o ffe r Whistle B low er protection?" M ore often than not, even 
after we explain o u r  confidentiality provisions, the citizen w ill e ither just hang up o r 
refuse to let the issue be further pursued.

Lack o f such protection generates anonymous letters w ith  allegations 
describing various degrees o f abuses o f  the public trust being sent to my office . Such 
letters cause a d ilem m a. Some letters are clearly "poison pen" le tters intended as 
revengeful acts. O the rs  are honest attempts to cause an investigation o f an action 
the author perceives as improper. In  these cases, the author is c lea rly  a fra id o f 
reta liation either by an agency o r a supervisor.

As a matter o f  policy, my office does not pursue anonymous complaints. On 
rare occasions, I do consider an ombudsman initiated complaint (as allowed by the 
Ombudsman Act) i f  so lid  evidence is o ffe red  and there is opportunity fo r th ird party 
verification o f the a llegation . I believe the passage o f a measure o ffe ring adequate 
Whistle Blowers p ro tec tion  would reduce the number o f anonymous complaints 
received by the O ffice  o f  the Ombudsman.

I was involved with a situation when an employee was fired  from  a position 
with a public agency fo r  complaining to the ombudsman about fra u d  and 
mismanagement. T he  agency, a fter becoming aware o f the compla 'nt, conducted an 
internal investigation and created a reason fo r dismissing our complainant. As a 
result, ou r complainant, who was a specialized professional and head o f a 
household, was unemployed fo r a 2 1 /2  year period . It appeared many potentia l 
employers wondered why the term ination occurred and would not o ffe r the person a 
position. The family was forced to seek help from  Public Assistance. A fte r filing  a 
civil suit and suffering through pro longed negotiations, a settlement was reached.

I believe had H B  91 been enacted at that time, the public em p loye r may not 
have terminated that em p loyee . The A laskan and fam ily involved paid dearly fo r 
doing what a responsible citizen should do -- ake a legitimate complain t to this 
office about governmental fraud. This person is not ab le to present testimony to 
you about the situation. They believe the ir settlement prevents such action.

Managers o f that pub lic agency were la te r prosecuted fo r th e ir management
abuses.

W itness Protection
Over the past severa l months, my o ffice has received a number o f  complaints 

alleging misconduct on the part o f office sup e rv iso r. It has been necessary to 
depose several o f the s ta ff in those offices. As often as not, clerk's o r  o ther sta ff in 
low er pay ranges are deposed . They often have witnessed -- or have in fo rm ation  on 
-  incidents o f misconduct. I have had them report overhearing conversations where 
the supervisor being investigated believed the "clerk" was my complainant. The 
supervisors made comments they were going to "get" them for causing the "trouble".
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In these complaints I issue subpoenas to provide witnesses a "legal excuse" 
fo r providing sworn testimony to my investigators. Despite the state's requirement 
fo r the witness to "tell the truth" there is little rea l protection fo r them when the 
witness returns to the work-place. There is an equity prob lem  when a complaint 
may be found to be technically "unsupported" but la te r detrimental personnel 
actions are taken against employees who have provided what may have been 
embarrassing testimony involving their supervisor.

Protection from  Specious Complaints
Few argue the soundness o f setting a public policy which protects those with 

the courage to come forward to "B low the Whistle" on government offic ia ls who are 
abusing their position. A fte r a ll, it is those within the government who are often the 
first to become aware o f  such abuses. This kind o f  legislation does create concern 
on the part o f  managers however. It  is the fear that "bad" employees, o r those about 
to be justifiab ly term inated, will file fa lse charges in o rder to become sheltered by 
the protections o f  a "Whistle B lowers Act."

The House Committee substitute handles that p rob lem  well. It  provides that 
matters accepted fo r investigation by the O ffice o f  the Ombudsman be considered a 
"matter o f  public concern" and subject to the protections o f the act. This essentially 
requires the ombudsman perform  a pre lim inary screening o f a complaint and make 
a positive decision to accept it fo r investigation b e fo re  the protections would take 
effect. This, in effect, prevents abuse by the filing o f  a last m inute specious 
complaint with the ombudsman.

Section 39.90.110 o f  the measure also sets out other lim itations fo r 
protections under the act. It should be noted that persons are required to make the 
complaint in good faith and, i f  an employee, must submit a w ritten report to the 
employer concerning the matter. Employees are not required to file written reports 
i f  they reasonably fear reprisals o r if an emergency exists.
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Submitted by: I*

Prepared by:

For reading:

i l l l Iv.i Mi

Dali?;___

Municipal Manager 

April 11, 1989

ANCHORAGE, ALASKA 
AR NO. 89-92CS)

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY ENDORSING THE CONCEPT OF 
HOUSE BILL NO. 91 (HB 91) RELATING TO WHISTLE BLOWERS PROTECTION

WHEREAS, HB 91 has passed the House and 1s before the State Senate 
Affairs Committee; and

WHEREAS, the Act provides protection for certain public employees and 
certain other persons who report matters of public concern; and

WHEREAS, the Act Includes protection for municipal employees who report 
on matters of municipal concern; and

WHEREAS, the Municipality of Anchorage wishes to encourage public 
employees to report violations of municipal law, regulation or ordinance; a 
danger to public health or safety; or gross mismanagement, a substantial waste 
of funds, or a clear abuse of authority; and

WHEREAS, the Municipality of Anchorage believes passage of this Act #111 
Improve the provision of municipal government to the benefit of the general 
publ1c.

NOW, THEREFORE, the Anchorage Municipal Assembly resolves:

Section 1: That this body endorses the concept embodied 1n HB 91 and 
urges passage of such a concept by the Legislature. The final bill should ' j p  • .
contain a balance between the employers' need to manage the workforce and the 
public Interest relative to the protection of Individuals reporting matters o f W  *
public concern. Thg final bill should also provide that local governments ^
will establish their own whistle Diowers protection ordinances.

0 °

<\V

Chalrm

Section 2: That copies of this resolution be forwarded to the Governor 
and Legislature.

PASSED AND APPROVED by the Anchorage Assembly this /// / ^  ,
day o f ^ --------  1989. n

ATTEST: ^

J
^  Mu^dpal Clerk ̂

U.\LjL.

LDC:mr
m2/ari

G O dC

AM 357-89
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Municipality of Anchorage
Office of the Ombudsman 
Michael Mills. Ombudsman
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S u b m i t t e d  by: A s s s e m b l y m e n  Woo d
a n d  K u b i t z  

P r e p a r e d  by: O f f i c e  o f  t he
O m b u d s m a n  

F o r  reading: A p r i l  4, 1989

A N C H O R A G E , A L A S K A  
A R  NO. 8 9 - t e

A  R E S O L U T I O N  O F  T H E  A N C H O R A G E  M U N I C I P A L  A S S E M B L Y  S U P P O R T I N G  HOUSE 
B I L L  NO. 9 1  (HB 91) R E L A T I N G  T O  W H I S T L E  B L O W E R S  P R O T E C T I O N

W H E R E A S ,  H B  91 has p a s s e d  t h e  H o u s e  a n d  is b e f o r e  t he State 
S e n a t e  A f f a i r s  Commit te e;  a n d

W H E R E A S ,  t h e  A c t  p r o v i d e s  p r o t e c t i o n  f o r  c e r t a i n  p ublic 
e m p l o y e e s  a n d  c e r t a i n  o t he r p e r s o n s  w h o  r e p o r t  m a t t e r s  of p ub li c 
c oncern; a n d

W H E R E A S ,  t h e  A c t  i n c l ud es  p r o t e c t i o n  for m u n i c i p a l  e mp l oy ee s 
w h o  r e p o r t  o n  m a t t e r s  of m u n i c i p a l  concern; a n d

W H E R E A S ,  t h e  M u n i c i p a l i t y  of Ar.chorage w i s h e s  to e n c o u r a g e  
p u b l i c  e m p l o y e e s  to re port v i o l a t i o n s  of m u n i c i p a l  law, r e g u l a­
ti o n  o r  o r d i n a n c e ;  a d a n g e r  t o  p u b l i c  h e a l t h  o r  safety; o r  gross 
m i s m a n a g e m e n t ,  a s u b s t a n t i a l  w a s t e  of funds, o r  a c l e a r  a b u s e  of 
a ut ho r i t y ;  a n d

W H E R E A S ,  t h e  M u n i c i p a l i t y  of A n c h o r a g e  b e l i e v e s  p a s s a g e  of 
t h i s  A c t  w i l l  i m p r o v e  the p r o v i s i o n  of m u n i c i p a l  g o v e r n m e n t  to 
t h e  b e n e f i t  o f  t h e  g e n e r a l  p u b li c.

NOW, T H E R E F O R E ,  the A n c h o r a g e  M u n i c i p a l  A s s e m b l y  resolves:

S e c t i o n  1: T h a t  th is  b o d y  e n d o r s e s  HB 91 a nd u r g e s  its
p a s s a g e  b y  t h e  Legislature.

S e c t i o n  2: T h a t  co pies o f  thi s r e s o l u t i o n  b e  f o r w a r d e d  to
t h e  G o v e r n o r  a n d  Legislature.

P A S S E D  A N D  A P P R O V E D  b y  t h e  A n c h o r a g e  A s s e m b l y  this ____________
d a y  of  , 1989.

C h a i r m a n
ATTEST:

M u n i c i p a l  C l e r k

MM: eg 
DOCA/AR33



To: Stats Affairs Committee, Alaska State Seriate, (Pat Pourchot) 
From: Jamie Bollenbach, Executive Director, AkCLU 
Be: HB 91
Attn: Sandra Schubert

D ate : A p r i l 1 9 , 1999

The Alaska Civil Liberties Union, a private membership organization 
acting to promote and protect the Bill of Rights, strongly supports 
House Bill 91. The ability of a public employee to report to a 
public body a matter of public concern without fear of retribution 
ia a policy that promotes the responsibility of state agencies. HB 
91 also extends the spirit of the First Amendment's protection of 
free speech to employees acting in the public interest.

Of particular concern to the AkCLU is the possibility under current 
law that an employee rsguired to report to a public body may be 
terminated or reprimanded for compelled testimony. A public 
employee in this situation is forced to either comply with tne law 
and face the 103S of a job or other sanctions from employers, or to 
violate the law and withold relevant information from the courts, 
the legislature, or other public bodies. The protection of these 
employees is critical for fairness in the workplace and for the 
accuracy of testimony.

The AkCLU would oppose amendments to the bill that weaken the 
protections for employees, place undue restrictions on the 
availability of these protections, or add language confusing to 
employees or employers affected by the law.

At least nineteen states have some form of statutory protection in 
this area. As currently drafted, HB 91 would facilitate the honest 
and responsible operation of state government by encourglng reports 
of questionable activity, and would contribute to fair dealing and 
free speech for public employees.

The AkCLU would like to thank the Labor and Commerce Committee for 
their consideration in this matter. We would be happy to answer 
questions or provide further information on this topic.



§ 18.60.089 H ealth and Safety § 18.60.091

Sec. 18.60.089. P ro h ib itio n  ag a in s t re tr ib u tio n , (a) A person 
may not discharge or discriminate against an employee because the 
employee has filed a complaint or instituted or caused to be instituted 
a proceeding related to the enforcement of occupational safety and 
health standards, or has testified or is expected to testify in a proceed­
ing relating to occupational safety and health or because an employee 
has exercised personally or on behalf of others a righ t afforded under 
AS 18.60.010 — 18.60.105.

(b) An employee who has been discharged or discriminated against 
by a person in violation of this section may, within 30 days after the 
violation occurs, file a complaint with the commissioner alleging the 
discrimination. Upon receipt of the complaint, the commissioner shall 
investigate the m atter as the commissioner considers appropriate. If, 
upon investigation, the commissioner determines th a t  this section has 
been violated, the commissioner shall request the attorney general to 
bring an action in the superior court against the violator. The superior 
court has jurisdiction to restrain violations of (a) of th is  section and to 
order all appropriate relief including rehiring or reinstatem ent of the 
employee to the employee’s former position with back pay.

!c) W ithin 90 days of the receipt of a complaint filed under this 
section, the commissioner shall notify the complainant of the determi­
nation under (b) of this section. (§ 7 ch 72 SLA 1973)

Sec. 18.60.090. Penalty for violations. [Repealed, § 9 ch 72 SLA 
1973.1

Sec. 18.60.091. C itations, (a) If, upon inspection or investigation, 
the departm ent believes that an employer has violated a provision of 
AS 18.60.010 — 18.60.105 that is applicable to the  employer, the 
department shall with reasonable promptness issue a  citation to the 
employer. Each citation shall be in writing and m ust describe with 
particularity the nature of the violation, including reference to the 
provisions of the chapter or any order or regulation alleged to have 
been violated, and m ust fix a reasonable time for abatem ent of the 
violation. The departm ent may prescribe procedures for the issuance 
of a notice instead of a citation with respect to minor violations tha t 
have no direct or immediate relationship to safety or health, or viola­
tions tha t are not serious and that the employer agrees to correct 
within a reasonable time. If an employer does not, w ithin a reasonable 
time set out in the notice, correct a violation that is not serious, the 
departm ent shall issue a citation to the employer.

(b) Upon receipt by the employer, each citation issued under this 
section, or a copy of the citation, shall be immediately and 
prominently posted, a t or near each place the violation referred to in 
the citation occurred.

231



§ 44.21.234 A laska Statutes Supplement § 44.21.237

Sec. 44.21.234. Access to long term  care facilities, o ld e r A las­
kans, and records, (a) A person may not deny access to a long term 
care facility or to an older Alaskan by the ombudsman or an employee, 
volunteer, or other representative o f the office.

(b) Notwithstanding the provisions o f AS 44.21.232(c)(1), the om­
budsman may obtain medical or other records o f an older Alaskan who 
resides in a long term cure facility in the state only with the consent o f 
the older Alaskan or the older A laskan’s legal guardian or, i f the older 
Alaskan is unable or incompetent to consent and does not have a legul 
guardian, only with a court order. (§ 2 ch 108 SLA 1988)

Sec. 44.21.235. Confidentia lity , (a) Records obtained or main­
tained by the ombudsman are confidential, are not subject to inspec­
tion or copying under AS 09.25.110 —  09.^5.120 and, except as pro­
vided in (b) o f this section, may be disclosed only at the discretion o f 
the ombudsman.

(b) The identity o f a complainant or an older Alaskan on whose 
behalf a complaint is made may not be disclosed without the consent 
of the identified person or the person’s legal guardian, unless required 
by court order. (§ 2 ch 108 SLA 1988)

Sec. 44.21.236. Immunity from  liab ility , (a) A person who, in 
good faith, makes a complaint described in AS 44.21.232 is immune 
from civil or criminal liability that might otherwise exist for making 
the complaint.

(b) The ombudsman, or an employee, volunteer, or other represen­
tative of the office, is immune from civil or criminal liability for the 
good faith performance of official duties. (§ 2 ch 108 SLA 1988)

Sec. 44.21.237. In terference w ith the long term  care ombuds­
man and reta lia tion  prohib ited , (a) A person may not intention­
ally interfere with the ombudsman, or an employee, volunteer, or 
representative o f the office, in the performance o f official duties under 
AS 44.21.232.

(b) I f  a person makes a good faith complaint desci bed in AS 
44.21.232, an employer or supervisor o f the person, or a public or 
private agency or entity that provides benefits, services, or housing to 
the person, may not discharge, demote, transfer, reduce the pay or 
benefits or work privileges of, prepare a negative work performance 
evaluation of, deny or withhold benefits or services, evict, or take 
other detrimental action against the person because o f the complaint. 
The person making the complaint may bring a civil action for compen­
satory and punitive damages against an employer, supervisor, agency, 
or entity that violates this subsection. In the civil action there is a 
rebuttable presumption that the detrimental action was retaliatory if 
it was taken within 90 days after the complaint was made.



44 .21 .238 S t a t e  G o v e r n m e n t § 44.21 .255

(c) A  person w h o  violates this section is guilty of a class B  misde- 

eanor. (§ 2 ch 108 S L A  1988)

See. 44.21.238. L e g a l  c o u n s e l  for the l o n g  t e r m  c a r e  o m b u d s -  

an. T h e  attorney general shall provide legal advice a n d  representa- 

m  in connection with a n y  matter relating to the powers, duties, a n d  

eration of the office, a n d  in a n y  legal action brought against the 

b b u d s m a n  or a n  employee, volunteer, or other represen tative of the 

fice. If the attorney general cannot provide legal advice or represen- 

tion because of a conflict of interest, the o m b u d s m a n  m a y  e m p l o y  

ivate legal counsel. (§ 2 ch 108  S L A  1988)

Sec. 44.21.239. C o o p e r a t i v e  a g r e e m e n t s .  T h e  commission shall 

ter into cooperative agreements concerning the operations of the 

Ice, including protocols for investigations, with state a n d  local 

encies that h a v e  jurisdiction over long t erm care facilities or over 

3 abuse a n d  neglect of older Alaskans. (§ 2 ch 108 S L A  1988)

3ec. 44.21.240. Definitions. In A S  44.21.200 —  44.21.240,

1) "commission” m e a n s  the Older Alaskans Commission;

2) "long t e r m  care facility" m e a n s  a foster h o m e  or other residen* 

1 facility for dependent adults that is required to be licensed und e r

47.35 and a nursing home as defined in AS 08.70.180;
3) "office" m e a n s  the office of the long t e r m  care o m b u d s m a n ;

4) “older A l a s k a n” m e a n s  a resident w h o  is 6 0  years of a g e  or 

er;

5) " o m b u d s m a n "  m e a n s  the long ter m  care o m b u d s m a n  hired un- 

A S  44.21.231;

3) "senior citizen housing” ha s  the m e a n i n g  given in A S  

47.620(e). (§ 2 ch 79 S L A  1981; a m  § 3 ch 108 S L A  1988)

ffcct o f am endm ents . — The 1983 44.21.240, ‘commission’ means the Older
ndment rewrote and restructured this Alaskans Commission." 
on, which read "In AS 44.21.200 —

Article 5. A l a s k a  C o u n c i l  o n  S c i e n c e  a n d  T e c h n o l o g y .  

ecs. 44.21.241 —  44.21.255. [Repealed, § 63 ch 21 SLA 1985 .] 

Article 6. A l a s k a  P u b l i c  B r o a d c a s t i n g  C o m m i s s i o n ,  

ion
Duties of the commission 
Powers of the commission
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NOTE

State Law Protection of At-Will 
Employees Who “Blow the Whistle”

I .  I n t r o d u c t io n

In recent years there has been a tremendous increase in litiga­
tion concerning the common-law “ at-will employment”  rule, which 
provides that, absent a contract fo r employment fo r a definite pe­
riod o f  time, an employer has the right to discharge any employee at 
any time, fo r  any reason. It is estimated that as many as seventy 
percent o f a ll private sector workers are considered at-will employ­
ees, and thus, arguably not entitled to protection agamst unjust dis­
missal.1 For most o f  this country's history, the at-will rule went 
unchallenged, o r at least seldom successfully challenged. However, 
in a trend that developed slowly, but accelerated in the late 1970s, 
courts in many jurisdictions came to view the doctrine as manifestly 
unfair and. hence, created exceptions to it."

These judicially created exceptions can be placed into three dis­
tinct categories: (1) actions fo r breach o f  an express o r implied con­
tract; (2 ) actions in to rt fo r  abusive o r wrongful discharge under a 
theory o f  intentional infliction o f  emotional harm or interference 
with employment relations: and (3) actions, essentially in tort, argu­
ing that a discharge has violated the public policy o f the state in 
which it arose.3 This Note will focus upon the last o f these theo­

1. See Committee on Lubor and Employment Law, .it- Will Employment and the Problem 
of Unjust Dismissal. 36 RECORD o f  t h e  Ass'n o r  t h e  Bar o f  t h e  C ity  o f  New Y o rk  
170 (1961 ). See also 9A Indiv. Empl. Rts. Man. (BNA) § 505 :2  (Jan. 1. 1987) (esti­
mates o f the actual number o f  workers range from  50 m illion to almost 76 m illion ).

2. See generally Blades, Employment At Will vs. Individual Freedom: On Limiting the 
Abusive Exercise o f Employer Power. 67 COIX'M. L. Rev. 1404 (1 9 6 7 ); Mauk. Wrongf ul 
Discharge: The Erosion of 100 Tears of Employer Piiintegr, ‘21 Id aho L. Rev. 201 (1 9 8 5 ); 
Murg & Scharman. Employment At Will: Do the Excrfitions Ovenvhelm the Rule}, 23 
B .C.L. Rev. 329 (1982 ); O lsen . Wrongful Discharge Claims Raised by At-Will Employees: 
A Sew Legal Concern for Employers, 32 l.\n . L.J. 265  (19S2): Note, Protecting Employees 
At Will Against Wrongful Discharge: The Public Policy Exception. 96  Hakv. I.. Rev. 1931
(1983); Note. Protecting At-Will Employees Against Wrongful Dischnrgr: The Duly to Ttrtnt• 
natt Only in Good Faith, 93 Hakv. I.. Rev, 1816 (1980 ); Note. Employment .a  Will—  
Limitations on Employers' Freedom to terminate. 35 L \ . L  Rev. 710 (1 975 ); Annotation. 
Modem Status of Rule that Employer Max Discharge At-Will Employer For Anx Reason. 12 
A.L.R.4th 544 (1982 ).

3. The three categories arc “ natural" ones. The first, the implied (o r express) 
contract theory, relies upon p ro o f that the emp loyer made a prom ise o f  continued 
employment absent just cause fo r term ination. Courts hav e held that such a p rom ­
ise may be established by o ra l representations, a course o f  dealing, employment
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ries— the .so-called “ public policy exception" to the at-will rule. 
More specifically, this Note will address one particular type o f  claim 
that is recognized as a public policy exception: actions by an em­
ployee who reports o r exposes illegal o r unsafe conduct on the part 
o f  his employer and is subsequently discharged in retaliation— the 
“ whistleblower" exception.4 The scope o f  this article is further lim­
ited to a discussion o f  the protection o f  private sector, at-will em­
ployees; thus, it will not address the protection o f public sector 
employees o r those covered by collective bargaining agreements.5

handbooks, o r  personnel manuals. See Lcikvold v, Valiev View Community Hosp.,
141 Ariz. 344 . 688 P.2d 170 (1984); Pugh v. See Candies. 116 Cal. App. 3d 311. 
171 Cal. Rptr. 917 (1 981 ); Toussaint v. Blue Cross & Blue Shield o f Mich.. 408 
Mich. 579 , 292 N.W .Sd 880 ( l ‘J80 ). Related to this basic iheorv is the situation in 
which a discharged employee attempts to show a breach by the employer o f an 
"im p lied convenanl o f  good faith and fair dealing," which exists in every contract, 
and which in this case would protect an employee from  termination fo r bad cause. 
See C leary v. American Airlines. Inc.. I l l  Cal. App. 3d 443 . 168 Cal. Rptr. 722 
(1 980 ); Fortune v. National Cash Register Co.. 373 Mass. 96. 364 N .E .2d 1251 
(1 977 ); Monge v. Beebe Rubber Co.. 114 N .H . 130, 316 A.2d 549 (1974).

T he  second category develops the to n  theory o f  abusive discharge. The em­
ployee seeks to prove intentional infliction o f emotional harm bv the employer, o r 
interference by the employer with the employment relation (fo r example, with the 
right to file fo r  worker.-.' compensation o r  co file a sex discrimination charge), caus­
ing damages to the employee. Successful litigation in this are3 is rare and narrow ly 
construed. Set A lcom  v. Anbro Eng'g Inc., 2 Cal. 3d 493 . 468 P.2d 216 . 86  Cal. 
Rptr. 88 (1 9 7 0 ); Howard Univ. v. Best, 4 84  A.2d 958 (D .C . 1984). Gates v. Life o f 
Mont. Ins. Co ., 668 P.2d 213  (Mont. 1983). See also Note. Protecting At-Will Employees 
Against Wrongful Discharge: The Duty to Terminate Only in Good Faith, 93 H arv . L. Rev. 
1316 (1980 ).

The rhird category. and the one that this Note addresses, is the public policv 
exception. A lthough essentially an action in tort, this exception leads the courts 
who have adopted it to concentrate on the harm incurred by an unjustly discharged 
employee and by the public. Proponcms o f  this theory assert that an employee 
should not be discharged fo r asserting basic rights that society has an interest in 
protecting. See Novosel v. Nationwide Ins. Co., 721 F.2d 394 (3d Cir. 1983); 
Peterman v. Local 396, International B rotherhood o fTeam sters, 174 Cal. App. 2d 
184. 344 P.2d 25 (1959 ); Kelsav v. M otoro la Inc.. 74 III. 2d 172, 384 N .E .2d 353 
(1 9 7 8 ); N'ces v. Hocks. 282  O r. 210. 536 P .2d 512 (1975).

4 . Ste generally R . N adar. P. Pe t h a s  & K . B la c kw e ll, W h is t le b low in g  
(1972 ); A. W estin , W h is tleb low ing ! L o y a lty  and D is s fn t  i n  th e  C o rp o ra t io n  
(1 9 8 1): Kohn & Kolm .,4 n Oien-tew of Federal and Slate Whistleblower Protections, 4 A nti- 
o ch  L.J. 99 (1 9 8 6 ): Malin, Protecting the Whistleblower From Retaliatory Discharge, 16 L\ 
M ich. J .L . R e f. 277  (1985 ); Rogine. Toward a Coherent Legal Response to the Public 
Policy Dilemma Pasrdby Whistleblowing, 23 Amf.r. Bus. L.J. 281 (1985 ); Note. Protecting 
At-Will Employees Against Wrongful Discharge: The Duty to Terminate Only in Good Faith, 
93  H arv . L. Rev. 1 8 1 6 (1 9 8 0 ); Comment, Protecting the Pnvute Sector At-Will Employee 
Who "Blows the Whistle": 4  Cause of Action Based Vpon Determinants of Public Police, 1977 
W is. L. Rev. 777 .

5. Both state and federal laws guarantee the public sector employee some 
protection against arbitrary o r umusi dismissal. The Civil Service Reform  Act o f  
1978. Pub. L. No. 95-454. 92 Stal, 1111 (1978 ) (codified in scattered sections o f  5 
U .S .C . (1 982 )), protects federal employees. Among its several sections are prosi-
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Until very recently, principled o r conscientious employees who 
were brave enough to call attention to their employer's wrongdo­
ings did not fare particularly well in actions fo r wrongful o r abusive 
discharge.0 Even today, a successful challenge to dismissal from 
employment under this lheory is no m inor feat because the law in 
this area can be described as inconsistent o r, at best, perhaps more 
aptly as in a severe srate o f disarray.7 It is clear that no general rule 
is accepted as a framework fo r analyzing a whistleblower claim, as
sions fo r whistleblower protection and disclosure investigation. 5 L'.S.C.
§ 2 302 (b )(8 ) (19821. However, these sections have thus far proven to be irictTec- 

. tive. See Special Focus; Whistleblower and the Public Interest, 4 A n tioch  L.J. 1 (1986) 
(Introduction hv Patricia Schrieder. D-C.olorudo: Chairwoman o f  the Subcommittee 
on Civil Service: U .S. House o f  Representatives) (ineffective o r unconcerned spe­
cial counsel tn charge ot enforcing the whistleblower protection provisions have 
“ cripp led" the protection provided bv that legislation). The specific employee p ro ­
tection provisions fo r whistleblowing that arc written into individual federal laws 
are far m ore effective. Kxamplcs include the whistleblower provisions in the Occu­
pational Safety and Health Act tO SHA ), 29 L'.S.C. § 660 (c ) (1 982 ); the Fair I-ib o r 
Standards Act (FLSA ), 29 L'.S.C. § 215 (1975 ); the Federal Mine Health anti Safety 
Act (FMHSA), 30 L'.S.C. § 815(c) (1 979 ): and the various environmental protection 
laws, such as the So lid Waste Disposal Act, 42 L’ .S.C . § 6971 (198*2).

Most states provide protection against arbitrary and unjust dismissal for their 
public sector employees as well, either through laws allow ing collective bargaining 
between employee unions and the state o r local municipalities, o r  through specific 
protective legislation. One author estimates that over 50%  o f  ail state and local 
government employees have bargained fo r some sort o f  "just cause" proiertion. 
Peck. Unjust Discharge From Employment: A ,\’ciessary Change in the Law. 40 O h io  Sr. 
L.J. 1. 8-9 (1979 ). Several states have passed legislation designed to protect public 
sector whistleblowers only . At this writing they are: D e l. Code Ann. tit. 29. § 5115
(1 98 3 ); Ind. Code Ann. §4 -15 -10 -4  (Bums 1987 ); Kan. S ta t . Ann. § 75-2973
(1 984 ); Ky. Rev. S ta t . Ann. § 61 .990  (Mi< h ie/Bobbs-M ern ll 1986); Md. Ann. Code 
art. 64A , § 12G (1 98 3 ): O r . Rev. S ta t . § 240 .740  (1 9 8 5 ); Tex. Rev. Civ. S ta t. 
Ann . art. 6252-16a (Vernon 1987); U tah  Codf. Ann. § 67-21-3 (1 986 ); Wash. Rev. 
Code Ann. § 4 2 .40 .0 10  (1987); W is. S ta t . § 230 .8 1 -8 3  (1987 ). A few states have 
enacted legislation to protect private sector whistleblowers as well. See tnjra note 76 
and accompanying text.

6. As noted, there was little litigation concerning the at-will ru le until re ­
cently, Professor Summers comments:

Ten years ago a symposium on the subject o f  employment at will 
would have been unthinkable. There would have been few commentators 
w illing to write on  the subject, and few others interested in reading about 
it. The misbegotten legal doctrine was mechanically, and at times brutailv. 
applied bv the courts but was seldom examined o r questioned. It was one 
o f  ou r inherited legal curses which we mindless'.v accepted.

Summers, Introduction: Individual Rights tn the Workplace, 10 U. Mtctt. J .L . Rcr. 201 
(1983 ). The earlv leading case in whistleblower litigation is Geary v, United States 
Steel C orp .. 319 A .2d 174 (Pa. 1974), discussed infra in text accompanying notes 
19-30.

7. One author describes the recent jud icia l attempts to deal with the subject 
as "patchwork, ad hoc, and inconsistent." He calls fo r  the enactment o f uniform 
legislation as the on ly  wav to remedy a situation that at present is "neither rational 
o r humane." Rongine, Toward a Coherent Response to the Public Polta Dilemma Posed by 
Whistleblowing, 23 Amek. Bus. L.J. 281 . 297 (1 985 ).
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the trad itio n a l ru le  deny ing  p ro te c tio n  once was. T h is  N'otc will 
p ro v id e  an  overview  o f  the  laws c rea ted  by the few co u rts  and  legis­
la tu res  chat have  exam ined  and  ac ted  upon  the  issue. It will begin 
with an  ex am in a tio n  o f  decisions in those states that d ec lin e  to ac­
cep t th e  idea  o f  a public  policy excep tion  to the trad itio n a l ru le and 
th en  analyze th e  varying d eg rees  to  which o th e r  states p rov ide  p ro ­
tec tio n  for em p loyees who p resu m e to re p o rt the  illicit activities o f 
th e ir  em ployers.

II. T h e  P u b l i c  P o l i c y  E x c e p t i o n  f o r  W h i s t l e b l o w e r s
A. X o  Exception Recognized

Several ju risd ic tio n s  decline  to deviate from  the  trad itio n a l at- 
will ru le  u n d e r  any theo ry .8 In a state  tha t does not recogn ize  any 
pub lic  policy excep tion , th e  ou tcom e o f  the  d ischarged  
w h istleb low er's  action , th o u g h  harsh , is easily de te rm in ed : there  
can b e  no  recovery  fo r abusive o r re ta lia to ry  d isch arg e  because 
th e re  is no  th eo ry  u n d e r  which to  recover.

T h e  T ex as  C o u rt o f  A ppea ls’ decision in Mans v. N ationa l Lining 
Centers, Inc.0 d e m o n s tra te s  the  ha rshness  o f  such a ru le. In Mans a 
n u rse ’s a ide was d ischarged  fo r  com plain ing  to h e r  superv isors 
a b o u t p a tie n t neg lec t. Th"c c o u rt affirm ed th e  trial c o u r t’s g ran t o f  
sum m ary  ju d g m e n t fo r the  em p loyer and  declined  to  “ recogn ize  a 
new cause  o f  ac tio n  fo r re ta lia to ry  d isch arg e"  absen t a d e te rm in a ­
tion by e ith e r  th e  sta te  leg is la tu re  o r  su p rem e  c o u rt .10 A lthough it 
recogn ized  th e  im p o rtan ce  o f  po lic ing  the  o p e ra tio n  o f  nursing  
h o m es, the  c o u rt w ould  adm it on ly  that it s to o d  “ at th e  c rossroads

8. At this writing, at least nine state couris refuse to recognize a public policy 

exception to the traditional rule in the absence of legislation. Set Hinrtchs v. Tran- 
quirlaire Hosp., 352 So. 2d 1130 (Ala. 19771: L a m p e  v. Presbvtenan Medical 

Center, 41 Colo. App. 485. 590 P.2d 513 (19781; Han e v  v. Laub. 312 A.2d 330 

(Del. Super. Ct. 19731; D e M a r c o  v. Public Supermarkets. Inc.. 384 So. 2d 1253 (Fla. 

1980); C o o d r o e  v. Georgia Power Co.. 148 Ga. App. 193. 251 S.E.2d 51 (1978); 

Abrisz v. Pulley Freight Lines. Inc., 270 N.\V.2d 454 ilowa 1978); Gil v. Metal Serv. 

Corp., 412 So. 2d 706 (La. App. 1982), cert, denied, 414 So. 2d 879 (La. 1982): 

Green v. Amereda-Hess Corp.. 612 F.2d 212 (5th Cir. I9f>0); P h u n g  v. Waste M a n ­

agement. Inc., 23 O hio St. 3d 100. 491 N.E.2d 1114 (1986).

9. 633 S.W.2d 674 (Tex. Ct. App. 1982).

10. Id. at 677. In its analvsis of plaintiffs public policy argument, the court 

recognized that "[t]hcre is a trend toward limiting the employer's nght to discharge 

his employees.'' Id. at 676 n.l. However, the court held that such a trend, without 
specific guidance, was not reason enough to exceed its "proper authority within the 

legal framework." Id. at 676. T h e  harshness of the rule in this case is further e x e m­
plified by the fact that, while the Texas court refused to recognize an exception for 

employees w h o  report the wrongdoing of their employers, a siaie statute existed 

that required nursing h o m e  employees to report cases of neglect to the state licens­

ing agency or to law enforcement officials. Failure tn report is a misdemeanor. Id. 
at 675- Ste Tex. Rev. C iv. S ta t . Ann. an. 4 4 4 2 C  § 16 (Supp. 1982). Thu*, the 

employee m Mam was caught between the threat of legal sanction* and discharge.
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o f  two im portan t pub lic  po lic ies:” "  the  p ro p e r  a n d  safe function ing  
o f  the  s ta te 's  health  care  facilities, an d  the  trad itional d o c tr in e  o f 
ju d ic ia l res tra in t and  d e fe ren ce  to  the  legislative function  ol p ro m u l­
gating  sta te  laws and  c rea tin g  public  policy. T h e  c o u rt h e ld  tha t the 
la tte r  policy was o v e rr id in g .12

A m ore  recen t app lication  o f  this rea so n in g  is lo u n d  in the  
O h io  S uprem e C o u r t’s op in ion  in Phung v. Waste Management, Inc. 13 
in which th e  cou rt he ld  that an em p loyee  d ischarged  fo r rep o rtin g  
violations o f  certa in  env ironm en ta l reg u la tio n s  to his su p e rv iso r d id  
no t stare a cause o f  a c tio n .14 T h e  c o u rt reaso n ed  tha t b ecause  the 
leg isla tu re  had no t yet c rea ted  an ex cep tio n  fo r abusive d ischarge,

, o n e  did n o t ex is t.15
Sim ilarly, the  G eorg ia  C o u rt o f  A ppeals in Gnodroe v. Ceorgiu 

Power C o .Ui held  th a t a security  o fficer who claim ed h e  was d is­
ch arg ed  because  he  was abou t to  u n co v e r ev idence  o f  crim inal activ­
ities by a su p e rin te n d e n t o f  his em p lo y e r did n o t have  a cause o f  
action. T h e  co u rt in Goodroe likew ise d e fe rre d  to  the  leg is la tu re ’s 
failure to  prov ide such an excep tion  to  the  at-will ru le .17

B. Limited Exception Recognized
Several sta tes, how ever, do  reco g n ize  a g en era l pub lic  policy
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11. Id. at 076 (emphasis added). T h e  court posed its determinative question as 
"whether the time lias c o m e  for the nursing h o m e  policy [requiring employees to 

report neglect] to override (he employment at-will doctrine." Id. It found it could 
not answer affirmatively without mor e  guidance.

12. Id.
13. 23 Ohio St. 3d 100. 491 N.F..2d 1114 (1986).

14. Id. at 103. 491 N.£.2d at 1117. T h e  court of appeals, in finding that such a 
cause of action existed, stated that "[p]ublk policv requires that there be an excep­

tion to the absolute right of an employer to discharge an employee at will whe n  

such employee is discharged for reporting to his employer or proper authorities 

that the empiovcr is conducting its business in violation of the law." Id. at 101, 491 
N’.E.2d at 1115-10 (quoting from the court of appeals' unpublished opinion).

15. T h e  court stated ximplv that "an at-will cmplovee w h o  is discharged for 

reporting to his employer that it is conducting its business in violation of the law 

does not have a cause of action against the empiovcr for wrongful discharge." Id. 
at 103. 491 N.£.2dat 1117.

1(3. 148 Ga. App. 193. 251 S.E.2d 51 (1978).

17. Id. at 194. 251 S.E.2d at 52. Ste Perdue v. J.C. Penney Co.. 470 F. 8upp. 
1234 (5.D.N.Y. 1982). In Perdue, plaintiffs, w h o  had conducted an internal audit of 
the employer, uncovered an illegal bribery or kickback scheme. T h e v  claimed that 

they were discharged to cover up their conclusion. T h e  court applied Texas law 

and held that the wrongful purpose on the part of the employer was irrelevant. See 
also Marlin v. Platt. 386 N.E.2d 1026 (Ind. App. 1979) (employees claimed that they 
were discharged for reporting a supervisor wnc* was receiving kickbacks: the court 

held that what constitutes public policv is a decision better left to the legislature); 

Pavolini v. Bard Air Corp.. 431 N.Y.S.2d 288. 88 A.2d 714 (1982) (after noting the 

merits of the case and the harshness of the rule, the court refused to recognize a 

cause of action by a discharged ai-will employee on public policy groundxi.
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excep tion  to  the at-will ru le . T h e s e  excep tions are varied in scope, 
and  n o t all are b ro a d  e n o u g h  to  include w histleblow ing aciivitv .IM 
S om e state  courts  c rea te  a p u b lic  policy ex cep tion  so narrow  that it 
is o ften  im possib le fo r the  w h istleb low er to  en lis t its p ro tec tion . For 
exam ple, in Geary v. United States Steel C orp .™  the sem inal case in 
w histleb low er litiga tion , th e  Pennsylvania S u p rem e  C o u rt consid ­
e re d  the  d ischarge  o f  a salesm an, who had  repea ted ly  voiced  to his 
su p erio rs  his co n cern s  over th e  safety o f  a p a rticu la r p ro d u c t he  was 
selling . W hen his p ro te s ta tio n s  w ere ig n o re d , he  took the  m atte r  to 
a com pany v ice-p residen t,-0 T h e  p roduct was reevaluated  an d  taken 
off th e  m arket, b u t  Gear)- was d ischarged  shortly  thereafter, a lleg­
edly in re ta lia tion  fo r d is ru p tin g  and ig n o rin g  procedure.*’1 T h e  
co u rt re jected  G e a ry ’s pub lic  policy a rg u m e n t, but did n o t. as the 
co u rts  in Mans an d  Phung  d id ,2* com pletely  dec line  the  inv itation  to 
c re a te  any excep tion .*3 It m ere lv  found th a t in this case it was not 
convinced  that " a  c lear m a n d a te  o f  public p o licv ” had been  violated 
by the  em ployer.-’4 T h e  c o u r t  n o ted  th e  "p ra isew o rth in ess"  o f 
G ea ry ’s in ten tions , b u t fo und  th a t  a new cause  o f  action was n o t the 
m ost ap p ro p ria te  m eth o d  fo r em plovees to  express their views on 
the  quality  o f  th e ir  em p lo v e r’s p ro d u cts .25 T h e  court also n o ted  
tha t Geary was n o t an  ex p e rt2*’ o n  the subj tc t o f  p roduct safety and  
th a t h e  had  gone o u ts id e  o f  th e  usual chain o f  com m and estab lished  
for voicing o p in io n s and  c o n c e rn s .27 It co n c lu d ed  tha t the  case did

18. For a state-by-state analysis of those jurisdictions that recognize an excep­

tion. however limited, to the traditional rule, see 9 A  Indiv. Emnl. Ris. Man, tBNA)

§ 540-90 0987). T h e  degree of protection provided bv these courts varies from 

state to state.

19. Gearv v. United States Steel Corp.. 436 Pa. 17!, 519 A.2d 174 11974).

20. Id. at 173, 319 A.2d at 175.
21. Id. at 180. 319 A.2d at 178.
22. Set supra text accompanying notes 9-13.
23. T h e  court discussed Gcarv’s claim that his actions were undertaken with 

good intent and were obviousiv of s o m e  mcn t  given the subsequent change m a d e  

in the product. Yet the court refused to credit the argument, concluding that:

It m a y  be granted that there are areas of an cmplovee’s life in which his 

employer haj no legitimate interest. A n  intrusion into one of those areas 

by virtue of the employer’s power of discharge might plausibly give rise to 

a cause of action, particularly where s o m e  recognized facet ot public policy 

is threatened. T h e  notion that substantive due process elevated an e m ­

ployer’s privilege of hiring and discharging his employees to an absolute 

constitutional right has long since been discredited.

Ceary, 456 Pa. at 184. 319 A.’2d at 180.
24. Id. at 184-83. 319 A.2d at 180. " W e  hold onlv that where the complaint 

itself discloses a plausible and legitimate reason for terminating an at-will employ­

ment relationship and n o  clear m a n d a t e  of public poltcv is violated thcrebv. an 

employee at will has no right of action against his empiovcr for wrongful dis­

charge." Id.
25. Id. at 183. 319 A.2d at 180.
26. Id. at 181,319 A.2d at 178-79.
27. Id. at 180. 319 A.2d at 178.
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n o t clearly involve any significant d an g e r o r  w ro n g d o in g  on  the part 
o f  th e  em p loyer, a n d  th e re fo re  expressly refu sed  to  fash ion  a priv i­
leg e  based  u p o n  an  em p loyee 's  righ t to  express his views.'-’8 T he  
dec is ion  in Geary is significant, though , because th e  c o u rt at least 
im p lied  a w illingness to  e n te r ta in  an  excep tion  w hen a “ clear m an ­
d a te "  o f  pub lic  policy w arran ts .-0

C ritics o f  Geary '$ s tric t s ta n d a rd  fault th e  op in io n  fo r its a p p a r­
e n t re q u ire m e n t th a t th e re  be  a  “ p ro n o u n ce m en t” o f  policy by the 
leg is la tu re  b e fo re  the c o u rt takes action .'10 T hey  a rg u e  that, as a 
p rac tica l m a tte r , th e  d ischarged  em ployee w ould th en  b e  req u ired  
to  a llege  th a t th e  em p lo y er v io lated  a specific legislative p roh ib ition  
o r  th a t he was d isch arg ed  fo r exerc ising  a specific s ta tu to ry  rig h t o r 
fu lfilling  a specific s ta tu to ry  du ty .31 S om e cou rts  ind ica te  that a 
p u b lic  policy excep tion  will be  recogn ized  only u n d e r  th ese  circum ­
stan ces . In Campbell v. E li L illy  &  Co.i2 th e  Ind iana  C o u rt o f  A ppeals 
re je c te d  a w rong fu l d ischarge  claim  by a re sea rch e r a t a d ru g  m anu­
fac tu rin g  com pany . T h e  re se a rc h e r  was fired  for re p o r tin g  his su­
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28. I<J. at 185, 319 A.2d at 180. T h e  Michigan Su p r e m e  Court m a d e  a similar 
ruling in Suchdolxki v. Michigan Consol. Gas Co.. 4 1 2  Mich. 692, 316 N.W.'Jd 710 

(1992). T h e  court rejected an employee’s claim that he was discharged for his c o m ­

plaints concerning the company's internal auditing practices and that the discharge 

was in violation of public policy. T h e  employee based his complaint on two 

sources, the C o d e  of Ethics of the Institute of Internal Auditors and the Regula­

tions of the Public Service Commission. Id. at 696. 316 N.W.2d at 712. T h e  court 
stated that for it to support an action for retaliatory discharge, the emplovec must 

establish a violation of a "dearly mandated public policy." Id. A  dispute over in­

ternal auditing procedures, it argued, was at best a "corporate management dis­

pute.” Id.
29. Geary, 456 Pa. at 185. 319 A.2d at ISO. See also Rossi v. Pennsylvania State 

Univ.. 340 Pa. Super. 39.489 A.2d 828 (1985) (plaintiff's claim that he was fired for 

attempting to prevent a "waste of taxpayer's m o n e y "  through frequent criticism or 

complaints to m a n a g e m e n t  was denied as not establishing a sufficient violation of a 

clear mandate of public policy); Rachford v. Evergreen Ini'l Airlines. Inc.. 596 F. 

Supp. 384 l-S.D. 111. 1984) (plaintiff, fired ior reporting aircraft defects to the FAA. 

had n o  viable claim since he could not show that the discharge violated a dear 

m a ndate of public policy); Perdval v. General Motors Corp., 400 F. Supp. 1322. 

1324 (E.D. Mo. 1975), a jf d, 539 P.2d 1126 (8th Cir. 1976) (plaintiff's claim that he 
was fired for trying to correct misinformation given by the c o m p a n y  to the public 

and government was rejected since there existed n o  violation of a clear mandate of 

public policy in the absence of "contractual, statutory or public policy 

considerations").

30. See, e.g.. Note. Protecting the Private Sector Employer Il'Ao "Plows the IVhistle": A 
Cause of Action Based Upon Determinants of Public Policy. 1977 Wis. L. Rev. 777. 802.

31. [The] use of such terms as "clear mandate" or "expressed” policv. if 

taken as those terms arc conventionally used, refers to legislatively defined 

public policv. If this is h o w  die Cean . . . [court] mean(s) to limit the ex­
ception. then [it has], by inference, rejected the application of the public 

policv exception to cases which present non-legislativelv defined pulific 

policv issues.

Id. at 802.
32. Campbell, 413 N.E.2d 1054 (Ind. App. 1980).
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pervisor’s misconduct and questioning the safety o f  some o f the 
drugs.3* The court found that the p la intiff had not demonstrated a 
“ statutory source for the alleged rights he claims to have exer­
c i s e d , n o r  a "statutory source fo r the duty he claims to have fu l­
filled ," ,5 The court, therefore, refused to "recognize the general 
public policy exception . . .  to the venerable at will emplovtneni doc­
trine we reconfirm today."36 Again, the case is significant because it 
implies a willingness to create some kind o f  exception so long as 
there is a statutory basis fo r the employee's actions.37

An even more restrictive interpretation o f  the statutory-based 
requirement is found in Murphy v. American Home Products Corp.™ In 
Murphy the New York Court o f  Appeals considered the case o f  an at- 
will emplovce who reported the illegal manipulation o f  a company 
pension plan by high-ranking officers to his superiors.39 Although 
the court found that the actions o f  the officers on ly amounted to 
unorthodox accounting procedures, it sir ted that in order to suc­
ceed Murphy needed to show that he was fired either fo r some "con­
stitutionally impermissible purpose" o r that a statutory proscription 
against firing fo r that particular reason existed.40 Otherwise, the 
emplover's right to fire him is unaffected.41

33. Id. at 1057.
34. Id. as 1061.
35. Id. T h e  court in Campbell relied on the decision in Per muni, discussed supra 

at note '29, which used similar language to limit protection under the public policy 

exception to cases in which the discharge was "motivated by ihe fact that an e m ­

ployee did something that public policy encourages or refused to do something 

that public policv forbids or condemns." Percivui, 539 F.2d at 1129-30.
3t3. Cambell, 413 N\E.2d at 1061.
37. T h e  court indicated its reliance on its earlier decision in Frampton v. C e n­

tral Indiana Gas Co.. 260 Ind. 249. 297 N.E.2<1 425 (19731. in which it established 

the "statutorv right or statutory duty" test. It concluded only that under the facts 

before it, plaintiff had not satisfied the test, and refused to create the general excep­

tion urged bv plaintiff. Campbell, 413 N.E.2d at 1061.
T h e  court’s decision in Campbell is reaffirmed by the recent decision of R o m a r k  

v. Public Setv. Co. of Ind.. 499 N.E.2d 768 (Ind. App. 19861, in which plaintiff 

alleged he was fired for reporting to his superiors several safetv and securitv

Em b l e m s  at the emplover’s nuclear power plant. T h e  court of appeals dismissed 

is complaint and concluded that a “narrowly construed exception" to the at-will 

rule existed only " w h e n  the emplovee is discharged solely for exercising a siatuto- 

rilv conferred right." Id. at 773.
38. 58 N.Y.2d 293. 443 N.E.2d 86. 461 N.Y.S.2d 232 (19831.

39. Id. at 297-98. 448 N.E.2<1 at 87-88. 461 N.Y.5.2d at 233-34.
40. Id. at 305, 448 N.E.2d at 91. 461 N.Y..S.2d at 237. "In sum. under N e w  

York law as it n o w  stands, absent a constitutionally impermissible purpose, a statu­

tory proscription, or an express limitation in the individual contract of employ­

ment. an employer’s right at anv time to terminate an emplovme.it at will remains 

unimpaired."

41. Id. T h e  New York court was particularly careful about infringing u p o n  the 
tcrntorv of the legislature in making policv decisions, acknowledging that bod v’s 

"infinitely greater resources and procedural m ea n s  to discern ihe public will." hi.
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In some cases it is impossible to establish the existence o f the 
p la in tiff’s right o r  duty. Fo r example, in Pierce v. Ortho Pharm icmtu\u 
Corp.42 the New Jersey Supreme Court held that a physician did not 
have a cause o f  action when ihe resigned after O rtho removed her 
from  a team working on the development o f  a drug that she claimed 
might be harm fu l.43 The court argued that the physician’s Hippo­
cratic Oath was not comparable to a statute and thus was an insutli- 
cient basis upon which to claim a public policy exception.44

Some courts, while still requiring a legislative basis fo r a finding 
o f  public policy violations, allow the whistleblowing p laintiff to sat­
isfy his burden by establishing something less than an explicit statu­
tory right o r dutv. In some jurisdictions, the mere existence o f a 
statute specifically prohibiting the reported activity, even if the ac­
tion is not brought under it. will provide a basis upon which to ai- 
gue the existence o f  a policv favoring a remedy fo r discharge. These 
courts reason that the existence o f  a legislative prohibition is per­
suasive evidence o f  a public p o lio ’ against such activity. In Harless 
First Nationa l B a n k 45 the court examined violations o f  state and fed­
eral consumer credit and protection laws by a West Virginia bank . 
A bank employee brought the violations to the attention o f  several 
o f  his superiors and a bank auditor40 and was discharged fo r report­
ing the violations.47 The court accepted the plaintiff's argument 
that his discharge violated the state's public policy, concluding that 
the legislature's adoption o f  the consumer protection and credit 
laws created a “ clear and unequivocal public policy that c on sum e rs

19881 \ '0 T£  559

at 3012. 448 N £ . 2 d  at 90. 401 N.Y.S.2d at 230. As such, it concluded: "I! the oil** 

of nonliability for termination of at-will employment is to be tempered, it should In- 

accomplished through a principled statutory scheme, adopted after opportunity Inf 

public vcr ilation. rather than in consequence of judicial resolution of the partisan 

arguments of individual adversarial litigants." Id. T h e  court's position here "  

m u c h  like that of the courts in Mans and I'hung. Sec tupra text accompanying note' 
9-14 for a discussion of these cases.

42. 84 N.J. 58. 417 A.2d 505 (1980).

43. Id. at 61. 76. 417 A.2d at 507. 514.
44. Id. at 76. 117 A.2d al 514. Compare Suchdolski v. Michigan Consol. G.i> Co.. 

412 Mich. 692. 316 N.W.'Jri 710 (1982), discussed iupra note 28. A n  even mote 

difficult determination for the employee is found in Welch v. Brown's Ntii'iuK 

H o m e .  20 Ohio App. 3d 15. 484 N.E.2d 178 (1984). I he Welch court found dial 
since the statute, which provided that no nursing h o m e  or employee of a nut'ing 

h o m e  mu> retaliate against any person for repot ting alleged violations to the C o m ­

mission o n  Aging, was an administrative, not legislative, one. it did not create a »
of action for retaliatory discharge. Id. at 17. >184 N.E. 2d at 180. Sn' also Rulu-it' ' 
Atlantic Richfield Co.. 88 Wash. 2d 887. 897, 5G8 P.2d 764. 770 (1977) (iiim.him 1,1 

action existed since plaintiff did riot claim that he w as disc harped lor " e \ m  i'»im 

statutory rielu" or for "relusling] to engage in criminal activity").

45. 24fi S.E.2d 270 <W. Va. 1978). ‘

46. Id. at 272.
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. . .  (are) to be given protection.’ ”’ 8 Such "manifest public policy," it 
argued, should not be frustrated by allowing an employee to be 
fired fo r attempting to ensure consumer protection.1*9

Sim ilarly, the Connecticut Supreme Court in Sheets v. Teddy's 
Frosted Foods. Inc.™ held that an employee had stated a claim fo r  
w rongful discharge when he was dismissed after reporting to his 
employer several state law violations, including the mislabeling o f  
food  weight and the use o f  substandard raw materials.51 The court 
noted that state law imposed a criminal penalty fo r such violations 
and concluded that an employee should not be forced to choose 
between the risk o f  criminal sanctions and the loss o f  employment.5- 
,More recently, the Illinois Supreme Court in Wheeler v. CaterpilUr 
Tractor Co.53 held that a cause o f action existed fo r retaliatory dis­
charge when a radiographer was fired fo r  refusing to operate a unit 
that utilised live, radioactive cobalt in violation o f  Nuclear Regula­
tory Commission standards.

C. Broad Exception Recognized
Finally, some jurisdictions recognize a very broad public policy 

exception, affording substantial protection to the employee who re ­
ports an employer's wrongdoing, regardless o f  statutory authority. 
In  carving out such an exception, courts generally determine that it 
is proper, i f  not often necessary, to look outside the legislative area 
fo r a definition o f public policy. Particularly illustrative o f this con­
clusion is Wagner v. City o f  Globe.™ in which, the Arizona Supreme 
Court endorsed p la in tiff’ s argument that his discharge violated the 
state's public policy. Wagner, a newly-hired, probationary em­
ployee with the G lobe police department, was fired after uncovering

48. Id. at 276.
49. Id.
50. 179 Ctnn. 471. 427 A.2d 385 11980).

51. Id. at 473, 427 A.2d at 386.
52. T h e  court found that the statute, which m a d e  the employer's actions crimi­

nal. was intended to "safeguard the public health and promote the public welfare 

by protecting the consuming public from injury by product use and ihe purchasing 

public from injury by merchandising deceit." Id. at 478. 427 A.2d at 388. T h e  

court concluded that hecause the statute was clearly relevant to plaintiff's claim, it 

could not "ignore the statement of public policv that it represents." Id. at 478, 427 
A.2d at 389.

53. 108 111. 2d 502, 485 N.E.2d 372 (1982). S/e aim Kalman v. (hand Union 

Co., 183 N.J. Super. 153. 443 A.2d 728 (1982). In Kalman, a pharmacist was tired 
for refusing to close his pharmacy within the employer's store. State statutes t;»s 

well as the phunnacv profession's code of ethics) required the pharmacv to keep the 

s a m e  hours of operation as the store. 1 he N o w  Jer*ev court i'oimd that these laws 

sufficiently expressed public policy, which would he violated if the employee had 

been tired for attempting to complv with them.

54. 150 Ari/. 82. 772 P.2d 250 (198b).



icy," it 
lo be

Teddy 'a 
im fo r 
Co his 

ling o f  
: court 
iaiions 
boose 

:ient.VJ
'crpillvr 
rv dis- 
a unit 

-egula-

65:551

policy 
*ho re- 
'.hority. 
that it 

••e area 
■ is con- 
:prcme 
ced the 
ry em- 
wering

ii5 crtm i- 
: welfare 

rchas tng  
''6. T h e  

claim . ii 
478. 427

•1 t 'm o n  
•»as tired  
unes (as 
keep the 
ie.it laws 
<vcc hnd

the illegal arrest and detention o f  a prisoner.59 He brought the pris* 
oner before a magistrate who, after some persuasion, reluctantly re- 

y- leased the prisoner.53 However, Wagner was terminated from  his 
position shortly thereafter.37

W agner argued that despite his at-will status, his discharge was 
wrongful. He advanced two theories in support o f  his contention: 
breach o f contract by the employer fo r  violation o f  the rules set out 
in its personnel manual (his '‘ employment contract"),33 and viola­
tion o f  the state's pub lic policy in favor o f reporting illegal and im­
proper activities.31’ The trial court granted summary judgment in 
favor o f the employer, and the court o f  appeals affirmed.60 The 

• supreme court, however, reversed.'31
The supreme court was very receptive to p laintiff’s public pol­

icy argument, stating at the outset that "employees should not have 
to cnoose between their jobs and the demands o f  important public 
policy interests; . . . thus courts have developed the public policy 
exception to the at-will doctrine . " wi The Arizona court, unlike 
other courts, was not inhibited by the lack o f  "explicit statutory ex­
pression" o f  such policv. Such explicit recognition it argued, was 
"n o  longer required."63 

| The court initially examined several generally recognized policy
exceptions to the rule, including that fo r the whistleblower. It con­
cluded that whistleblowing employees had lately "gained a measure 
o f  judicial protection."64 that such activity serves a public purpose, 
and that it should enjoy equal status among the other perhaps bet­
ter-established exceptions.35 Protection fo r the at-will employee 
who blows the whistle on his employer would henceforth be 
granted, the court ruled, " [s ]o  long as employees' actions are not 
merelv private o r proprietary, but instead seek to further the public 
good.'. . ."°6

1988) S'OTE 561

55. Id. at 84. 772 P.2d at 252. T h e  prisoner was given a ten-day sentence for 

vagrancy under a statute that had been a m e n d e d  or abolished over a vear earlier. 

H e  was in jail for twentv-one davs w h e n  W a g n e r  discovered the “error." Id.
56. Id.
57. Id.
58. Id. at 85-86. 772 P.2d at 258-54.
59. Id. at 87-90. 722 P.2d at 255-58.
60. Id. at 82. 722 P.2d at 250.
61. Id.
62. Id. at 87-88. 722 P.'Jd at 255-56. "Whatever the nomenclature, our con­

cern remains the same: cmplovccs should not be discharged because thev per­

formed jn act that public policv would encourage, or refused to d o  that which 

public policv condemns." Id. at 88, 722 P.2d at 25(5.
6:1. Id. I his language is particularly important because it shows that the court 

is aware that it is expanding the existing law to a cc o m m o d a t e  the n e w  exception.

64. 1,1. at 88. 722 P.2d at 256.
65. Id. at 89. 722 P.2d at 257.
66. Id. indeed, the court states that the decision o n  the part of an emplovee to
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The Wagner court noted that the facts clearly established that 
the employer had violated the law. making it a particularly strong 
case in which to justify the creation o f  an exception to the at-will 
doctrine. Nevertheless, it explicitly acknowledged that its decision 
to afford protection to whistleblowing employees was not limited to 
such a case, but would extend to any instance in which “ some ‘ im­
portant public policy interest in the law’ has been furthered by the 
whistleblowing activity."*’7 Thus, the court broadlv held that "a ll 
employees who attempt to correct problems o f public interest fall 
within the ambit o f  the public policy exception to the at-will 
doctrine."*™

Wagner is not the only instance in which a court has provided 
maximum protection to an employee discharged for whistleblowing. 
The Wagner court, fo r example, relied heavily on the Illinois 
Supreme Court case o f Pa lm aletr v. International H am ste r Co.,i9 in 
which an employee was fired fo r supplying information to local law- 
enforcement authorities regarding another employee and agreeing 
to assist in the investigation and tria l.70 The Palmaterr court held 
that, while no particular constitutional or statutory provision “ re­
quires a citizen to take an active part in the ferreting out and prose­
cution o f  a crime," public policv must nonetheless protect the 
"citizen crime-hghtcrs."71
expose illegal or unsafe practices on the p a n  of his empiovcr should noi only he 

protected, but encvurugrd as well. Id.
67. Id.
66. Id. ;u 90, 722 P.2d at 258. It is important to note the absence of anv kind of 

"qualifying" language in the court's holding (for example, thni the cmplovee must 

report onlv to his superiors, or be correct).

69. 85 111. 2d 124. 421 N.E.Sd 876 (1981).

70. Id. at 127, 421 N.E.‘2d at 877.
71. Id. at 132, 421 N.E.2d at 880. O n  remand the trial court gran.ed s u m m a r y  

judgment to the plaintiff. The emplover appealed, and the court of appeals re­

versed. holding that an issue of fact existed regarding whether the plaint.tf was in 

fact fired for his whistleblowing or for s o m e  other reason. T h e  court did not con­

test the supreme court’s ruling that a cause of action existed. Palmatcer v. Interna­

tional Harvester Co.. 140 III. App. 3d 857. 489 N.E.2d 474 (11)86). l'he Illinois 

Su p r e m e  Court's ruling in Palmntm was reccntlv affirmed in Johnson v. World 

Color Press, 147 III. App. 3d 746. 498 N.E.2d 5“5 (1986). In johnton the plaimiff 
claimed that he was discharged for complaining to superiors about the use of cer­

tain accounting procedures, which he contended overstated income and net worth. 

T h e  employer cued Petrik v. Monarch Priming Corp.. 143 111. App. 3d 1. 493 S.E. 

2d 616 11986). in which the court had ruled that a discharge for similar activity did 
not create a cause of action, reasoning that the controversy concerned internal 

manag e m e n t  disputes. Compose Suchdolski s. Michigan Consol. Gas Go.. 412 Mich. 
692. 316 N.\V.2d 710 (1982), discussed ahpro note 28. T h e  Jnltnwn court dis'in- 
guisliud I ’l'lnl;. stating that it had involved a dispute over two atcepiahle practices 
while Johnson involved a procedure that was arguable fraudulent. In reallitming 

Paimtrer. the court stated: " W e  have loutnl public policv lavors. and certain stat­

utes require, full disclosure, truthfulness, and accuracv in financial reports m a d e  In 

businesses to the government and u> the public. Public policv favors c m p h n e e s
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Another recent decision in which a court has recognized a 
b road, nonstatutorv policy exception is Boyle v. Vista Eyewear, In c .'2 
The Missouri Court o f  Appeals in Boyle concluded chat;

where an employer has discharged an at-will employee . . .  
because the employee reported to his superiors o r the pub­
lic authorities serious misconduct that constitutes viola­
tions o f the law and o f  such well established and clearly 
mandated public policy, the employee has a cause o f action 
in tort fo r damages fo r wrongful discharge.73

Like the court in Wagner. the Boyle court noted that the public p o li­
cies o f  the "state and nation”  are found in the "constitutions, stat­
utes. jud ic ia l decisions, and administrative regulations."1*

D . Legislative Recognition
A handful o f  states have enacted legislation explicitly designed 

to protect the private sector at-will whistleblower. Such statutes, 
a long with the liberal judicia l interpretations (such as Wagner), arc 
the “ cutting edge" o f  developing at-will exceptions. Federal and 
state employees have long enjoyed such protection,75 but at present 
on ly  a few states afford this protection to private sector 
employees.76

Typical o f  such state legislation is the Michigan Whistleblower's
attempting to ensure management's compliance with tbe requirements of the law 

and public policv.” Johmun. 147 111. App. 3d at 752, 498 N.E.2d at 580. Illinois 

recently enacted a statute designed to protect both public- and private-sector e m ­

ployees. III. Rev. S ta t . ch. 127 !! 63bl IDe.l (1981).
SeealiO Garibaldi v. Luckv F o o d  Stores. 726 F.2d 1367 (9th Cir. 1984). Plaintiff 

claimed lie was lired for reporting to state health officials that his cmplover had 

forced him to deliver adulterated milk in violation of state laws specifically prohibit- 

ing such activity. T h e  Ninth Circuit held that the action o n  the part of the e m ­

ployee to protect the health and safety of the cuiaens of California is e.xactlv what 

that state's supreme court had in mind w hen it created its public policy exeq. ..on to 

the at-will rule in T a m c n v  v. Atlantic Richfield Co., 27 Cal. 3d 167, 610 P.2d 1330. 

164 Cal. Rptr. 839 (1980).

72. 700 S.VV.2d 859 (Mo. App. 1985).

73. Id, at 871.
74. Id. at 877 (emphasis added).
75. Sie supra note 5 and accompanving text.
76. T h e  n u m b e r  of states with statutes that protect private sector employees 

(or both public and pri'Jie) is rapidlv increasing. At this writing the list consists of: 

C a l. Lab. Code § 1 102.5 (West Supp. 1987) tpublie and private): Conn. Cen. S ta t . 
Ann. § 31-51m(a) iprivate). 5 4(b)-td) (public) (West 1987); F la . S tv t. Ann. 
3 760.10 (West 1986) (public and private); I I I .  Ann. S ta t. ch. 63. v 19 (Smith- 
H u r d  1979) (public and private): Iowa Code Ann. § 19.4.19 (private). § 20.10 (pub­
lic) (West 1978): L\. Rev. S ta t . Ann. 3 30:1074.1(A) (West Supp. 1987) (public 
and privatci: Mr.. Rtv. S ta t. Ann. tit. 26. § 964 (1974) (public and private): Mich. 
S ta t . Ann. 3 17.428 (2) (Callaghan 1992) (public and private): N  j. Rr.\. S t \ i \  Ann. 
| 34.19 (West Supp. 1987) N.Y. Civ. S f.rv . Law 3 73-b(2)(;*) McKinncv 1987) 

(public and private): R.I. Gen. Lu v s  } 36-15-3 (1987) (public an.l private).
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Protection Act o f  1980,77 which provides protection to both public 
and private employees. The Act, in rather broad language, purports 
to apply to any employee who “ rcp ons o r is about to report" sus­
pected violations o f any law on the part o f his employer, o r who 
testifies in any enforcement proceedings.78 If. however, the em­
ployee "knows" the report is false, he is not protected by the Act.7'* 
Generally, the employee must file suit within ninety days o f the em­
ployer's action /0 I f  found to be protected, the employee is entitled 
to injunctive re lie f and /o r actual damages, which may include rein­
statement, back pay, benefits, seniority, and attorney fees.81

Interestingly, there has not been a great deal o f  litigation u n d e r 
the Michigan Act. One major issue, the establishment o f a pnma 
facie case, has been addressed. In A-felchi v. Burns International Security 
Services. In c .? 2 a federal district court applied Michigan law in hold­
ing that a plaintiff must demonstrate that he was engaged in a pro ­
tected activity, that he was subsequently discharged from 
employment, and that there was a causal connection between his 
'activity and the discharge/3 The burden o f  production then shifts 
to the defendant to articulate a legitimate, nondiscriminatorv reason 
fo r the discharge/4 I f  the defendant sustains this burden, the plain­
tiff must demonstrate that the legitimate reason was a mere_pretext 
tor the retaliatory' ac tion /- The overa ll burden o f persuasion re- 
mains with the plaintiff who must show that, but fo r his protected 
activity, he would not have been discharged.86

Several states have enacted laws to protect the private sector 
whistleblower (hat arc sim ilar to Michigan's Act. The statutes gen­
erally provide a cause o f  action fo r  the employee who reports an 
actual o r suspected legal violation and protect the employee who is 
asked to testify before an investigating agency/7 Some statutes p ro­
vide a great deal o f protection. F o r example, Connecticut’s statute 
protects an employee who reports any suspected violation o f  any 
federal, state, o r municipal law, regulation, o r o rd inance/8 Others

77. Mich. Comp. Ij w s  Ann. §§ 1 5 . 3 6 1 0 6 9  (West 1981).
78. Mich. Comp. Laws Ann. § 15.362 (West 1981).
79. Id.
80. Mich. Comp. L aw s Ann. § 15.3G3(l) (West 1981).
81. M ich. Comp. Laws Ann. 5 15 364 (West 1981),
82. 597 F. Supp. 575 (F..D. Mich. 193-1).

33. Id. at 582.
84. Id. (citing W o m a c k  v. Munson. 6 1 9  F.2d 1292. 1296 (8th Cir. 1980)).
35. Id.
36. T h e  order and allocation of the burden of going forward in Mrtrhi parallels 

that first established for I'itle VII actions in McDonnell Douglas Corp. v. Creen. 

411 U.S. 792 (1973). which was later elaborated u p o n  bv the Court in l e\as Dept, 

of C o m m u n m  Affairs v. Burdine. 450 U.S. 248 (1981).

87. Mich. Comp. Luvs Ann. § 15.364 (West 1981); Conn . Gen. S rw . Ann. 
§ 31-51 mid) (West 1987).

38. C ons. Cen S ta t. Ann. 5 3l-5lmt;u (West 1987).
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