


STATE OF ALASKA
H O U S E  O F  R E P R E S E N T A T IV E S  
Box V, Juneau, Alaska 99811 

(907)465-2487 • 465-2498

REPRESENTATIVE CLIFF D A V I D S O N  • DISTRICT 27 • Box 746, Kodiak, Alaska 99615 • (907) 486-8250

"A n a c t  r e l a t i n g  t o  u t i l i z a t i o n  o f  p o l l o c k  a n d  p r o h i b i t i n g  t h e  
w a s t e  o f  p o l l o c k  t a k e n  i n  a  c o m m e r c i a l  f i s h e r y . "

P o l l o c k  a r e  a  r e l a t i v e l y  s m a l l ,  l o w  v a l u e  f i s h  t h a t  a r e  v a l u a b l e  
o n l y  b e c a u s e  o f  t h e i r  g r e a t  a b u n d a n c e .  T r a d i t i o n a l l y ,  p o l l o c k  h a v e  
b e e n  c a u g h t  t h r o u g h o u t  t h e  y e a r  b y  l a r g e  t r a w l e r  v e s s e l s .  P o l l o c k  
h a v e  p r o v i d e d  a  s t a b l e  a n d  r e l i a b l e  y e a r  r o u n d  s o u r c e  o f  p r o d u c t  
t o  t h e  o n s h o r e  p r o c e s s i n g  i n d u s t r y .

D u r i n g  t h e  s p r i n g  o f  e a c h  y e a r  p o l l o c k  g a t h e r  i n  h u g e  a g g r e g a t i o n s  
t o  s p a w n .  A t  t h a t  t i m e  t h e  r o e  ( o r  e g g s )  o f  t h e  f e m a l e  p o l l o c k  a r e  
a n  e x t r e m e l y  v a l u a b l e  a n d  d e s i r e a b l e  p r o d u c t .  L a s t  y e a r  i n  M a r c h  
a n d  A p r i l  o f  1 9 8 9 ,  t h e  l a r g e  f a c t o r y  t r a w l e r  f l e e t  t a r g e t e d  t h e  
e n o r m o u s  p o l l o c k  a g g r e g a t i o n s  s p a w n i n g  i n  S h e l i k o f  S t r a i t  b e t w e e n  
K o d i a k  a n d  t h e  A l a s k a  P e n i n s u l a .  T h e s e  h u g e  v e s s e l s  c a u g h t  v a s t  
q u a n t i t i e s  o f  s p a w n i n g  p o l l o c k , ,  t h r o w i n g  o v e r b o a r d  e v e r y t h i n g  b u t  
r o e  f r o m  t h e  f e m a l e s .

A s  a  r e s u l t  o f  t h i s  e n o r m o u s  w a s t e ,  a n d  t h e  r e s u l t i n g  p u b l i c i t y ,  
t h e  N o r t h  P a c i f i c  F i s h e r y  M a n a g e m e n t  C o u n c i l  p r o p o s e d  a n d  p a s r e d  
a n  e m e r g e n c y  r e g u l a t i o n  p r o h i b i t i n g  t h e  s t r i p p i n g  o f  p o l l o c k  r o e  
i n  f e d e r a l  w a t e r s .  T h a t  e m e r g e n c y  r e g u l a t i o n  w a s  s i g n e d  b y  t h e  
S e c r e t a r y  o f  C o m m e r c e  b u t  i s  c u r r e n t l y  b e i n g  l i t i g a t e d  b y  a n  
S e a t t l e - b a s e d  r o e  s t r i p p i n g  c o m p a n y .

T h e  r o e  s t r i p p i n g  b a n  a d o p t e d  i n  HB 3 9 4  i s  i n t e n d e d  t o  p a r a l l e l  
a c t i o n  b y  t h e  f e d e r a l  g o v e r n m e n t .  B e f o r e  t h e  f e d e r a l  b a n  w a s  
i m p l e m e n t e d  l a s t  m o n t h ,  t h e  o f f s h o r e  f a c t o r y / p r o c e s s o r s  w e r e  a b l e  
t o  b e g i n  s t r i p p i n g  p o l l o c k  r o e  o n c e  a g a i n .  HB 3 9 4  i s  i n t e n d e d  t o  
b a n  t h e  o d i o u s  p r a c t i c e  o f  r o e  s t r i p p i n g  i n  s t a t e  w a t e r s  a n d  s e n d  
a  m e s s a g e  t o  t h e  S e c r e t a r y  o f  C o m m e r c e  t h a t  A l a s k a n s  d o  n o t  s u p p o r t  
r o e  s t r i p p i n g .

TO: S e n a t o r  J a n  F a i k s ,  C h a i r
S e n a t e  J u d i c i a r y  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  C l i f f  D a v i d s o n

TO:

DATE: M a r c h  3 0 ,  1 9 9 0

HOUSE B I L L  3 9 4



T h e  l e g i s l a t i v e  f i n d i n g s  e s t a b l i s h i n g  t h e  j u s t i f i c a t i o n  f o r  
b a n n i n g  r o e  s t r i p p i n g  i n  p o l l o c k .

S e c t i o n  2 .  A d d s  n e w  s e c t i o n s  t o  a r t i c l e  3 .

AS 1 6 . 1 0 . 1 6 4

E s t a b l i s h e s  a  s t a t e  p o l i c y  t h a t  r o e  s t r i p p i n g  a n d  n o t  u s i n g  
t h e  e a t a b l e  f l e s h  i s  w a s t e f u l ,  a n d  d e t e r m i n e s  t h a t :

1 )  r o e  s t r i p p i n g  s h o u l d  b e  e l i m i n a t e d  t o  t h e  f u l l e s t  e x t e n t
p o s s i b l e  a n d ;

2 )  c o m m e r c i a l l y  t a k e n  p o l l o c k  s h o u l d  b e  u t i l i z e d  f o r  h u m a n
c o n s u m p t i o n  t o  t h e  f u l l e s t  e x t e n t  p r a c t i c a b l e .

AS 1 6 . 1 0 . 1 6 5

a )  E s t a b l i s h e s  t h a t  a  p e r s o n  m a y  n o t  w a s t e  p o l l o c k

b )  D e l e g a t e s  t o  t h e  B o a r d  o f  F i s h  t h e  a b i l i t y  t o  m a k e
r e g u l a t i o n s  u n d e r  t h i s  a c t .

c )  M a k e s  w a s t e  o f  p o l l o c k  a  c l a s s  A m i s d e m e a n o r .

d )  D e f i n i t i o n s  o f  t e r m s  u s e d  i n  t h i s  s e c t i o n

S e c t i o n  3 .

A d d s  a n  i m m e d i a t e  e f f e c t i v e  d a t e .

* N o t e :  T h e  l a n g u a g e  i n  A S . 1 6 . 1 6 5  i s  v e r y  s i m i l a r  t o  t h e  l a n g u a g e
u s e d  i n  t h e  s t a t u t e  p r o h i b i t i n g  t h e  r o e  s t r i p p i n g  o f  h e r r i n g .

HB 3 9 4  A n a l y s i s

S e c t i o n  1 .
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BACKOPOUNO/LEOISUTIVE INTENT
T h is  b i l l ,  i n  c o n j u n c t i o n  w i t h  f e d e r a l  f i s h e r i e s  m anagement r e g u l a t i o n s  r e c e n t l y  p a s s e d  by 
th o  N o r th  P a c i f i c  F i s h e r i e s  Management C o u n c i l  (NPFMG), i s  i n t e n d e d  t o  a d d r e s s  t h e  p ro b le m  
o f  p o l l o c k  r o e  s t r i p p i n g  w h ich  o c c u r r e d  i n  t h e  G u l f  o f  A la s k a  d u r i n g  th e  1989 s e a s o n .  Tho 
p o l l o c k  f i s h e r y  i s  m anaged w i t h  a  s t r i c t  q u o t a ,  I n  > l a r g e  f a c t o r y  t r a w l e r s  moved i n t o  
t h e  K od iak  a r e a  d u r i n g  t h e  p o l l o c k  spaw ning  sea® i» :k ly  consumed a l l  r e m a in in g  q u o ta
by  s t r i p p i n g  t h e  h i g h  v a l u e  r o e  an d  d i s c a r d i n r  j e l e s  an d  t h e  u s a b l e  f l e s h  o f  t h e
r o e - s t r i p p e d  f e m a le s ,  As a r e s u l t ,  l o c a l  f 1 

analysis op BiLUPfiooBAM EPPECT3 w rc h o u t  a c c e s s  to  "a ha:'
an d  s h o r e - b a s e d  p r o c e s s o r s  w ore  l e f t  

i.e s u r p l u s , ■

The e f f e c t  o f  t h i s  b i l l  w ould  be  t o  p ro b ib i .  
b a s e d  p r o c e s s i n g  f a c i l i t i e s .  T h i s  a c t i o n ,  
g o v e r n in g  f e d e r a l  w a t e r s ,  w ou ld  e l i m i n a t e  i 
p r o c e s s i n g  s e c t o r s  o f  t h e  i n d u s t r y .

& s t r i p p i n g  i n  s t a t e  w a t e r s  a n d  a t  s h o r e  - 
: o n J u n c t io n  w i t h  a  s i m i l a r  f e d e r a l  r e g u l a t i o n  
;c k  r o e  s t r i p p i n g  i n  a l l  c a t c h i n g  and

Pl EASE ATTACH A SEPARATE SMEIT TO* AOOmONAL COMMENT! 0* ANAL TUB.
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§ 16.10.125 F i s h  a n d  G a m e § 16.10.172

Sec. 16.10.125. Use o f  te rm ina tion  dev ice  on  she llf ish  a n d  b o t ­
tom  fi9h p o t  r e q u i r e d .  The Board o f ! : iheries shall, by regulation, 
prescribe a term ination device or devices lor all shellfish and bottom 
fish pots. In th is  section "termination device" means a biodegradable 
seam or panel or other device which renders the pot incapable of 
holding shellfish or bottom fish for more than  six months when it is 
continuously immersed in sea water. (§ 3 ch 103 SLA 1977)

Sec. 16.10.130. P e n a l t ie s  for v io lation o f  AS 16.10.120 — 
16.10.125. A person who violates AS 16.10.120 — 16.10.125 is guilty 
of a misdemeanor, and upon conviction is punishable by imprisonment 
for not more than  six months, or by a fine of not more th a n  $1,009, or 
by both. (§ 2 ch 26 SLA 1959; am § 4 ch 103 SLA 1977)

Collateral references. —  Entrapment 
with respect to violation of fishing laws.
75 A L R 2 d  709.

A rtic le  3. H err ing  S p aw n .

Section Section
172. Legislative policy on utilization of 173. Ut;lization of commercially taken 

herring herring
175. Removal of herring from state

Secs. 16.10.140 —  16.10.170. T a k in g  o f  h e r r in g  spaw n ; exceptions; 
ce rta in  re s tr ic t iv e  covenants; pena lties. [Repealed, § 2  ch 91 S L A  
1970.]

Sec. 16.10.172. Legisla tive  policy on  util ization  o f  h e r r in g .  The 
legislature finds the following: (1) extensive and valuable herring 
populations a re  available for harvest in waters subject to the jurisdic­
tion of the state; (2) commercial markets are available for herring 
processed in several forms; (3) one processing technique presently em­
ployed involves deliberately permitting decomposition of the herring 
carcass to allow for removal and subsequent sale of the  roe product, 
with the consequence th a t  the flesh is unusable and discarded. The 
legislature declares th a t  the process referred to in (3) of this section is 
wasteful and does not constitute utilization of this resource for the 
maximum benefit of the people. Therefore, it  is the policy of the  legis­
lature th a t  th is  process should be eliminated to the fullest extent 
possible. (§ 1 ch 9 SLA 1977)

79



§ 16.10.173 A l a s k a  St a t u t e s § 16.10.173

Sec. 16.10.173. U tiliza tion  o f  co m m erc ia l ly  tak en  herr ing ,
(a) A person may not waste or cause to be wasted any commercially 
taken herring. In this subsection, "person” has the meaning given in 
AS 01.10.060 and also includes a jo in t venture.

(b) In this section, "waste” m eans the failure to use the flesh of 
commercially taken herring for reduction to meal, production of fish 
food, human consumption, food for domestic animals, scientific or edu­
cational purposes, or round herring bait. Normal, inadvertent loss of 
flesh associated with the uses described in this subsection which can­
not be pre\ "*ed by practical means does not constitute waste. The 
commissioner may authorize other uses of commercially taken herring 
consistent with the in ten t of this section and AS 16.10.172 upon re­
ceipt of a request accompanied by a detailed justification.

(c) In this section, "flesh” means all muscular body tissue surround­
ing the bony skeleton of the herring.

(d) The Board of Fisheries may adopt regulations under the Admin­
istrative Procedure Ac* (AS 44.62) it  considers necessary for imple­
mentation of this sect'- . The board m ay delegate its authority under 
this section to the commissioner.

(e) The provisions of this section do not apply to herring taken 
commercially in the Bering Sea (including appurtenant bays, sounds, 
estuaries, and water of the state) north  of 56° North Latitude, until 
January  1, 1979.

(f) A person who violates this section is guilty of a class A misde­
meanor. (§ 1 ch 9 SLA 1977; am § 26 ch 132 SLA 1984)

Effect of amendments. —  The 1984 
amendment added subsection if).
Editor's notes. —  Section 1. ch. 23. 

S L A  1985 provides: " H E R R I N G  STRIP­
PING. (a) Notwithstanding A S  16.10.173, 
a person may strip commercially taken 
herring for the purpose of removing and 
selling the roe product if prior authoriza­
tion is obtained from the commissioner of 
fish and game and the herring is taken 
from and the carcass disposal process oc­
curs in the following fisheries of the Ber­
ing Sea during the following periods:
"(1) the Togiak fishery —  south of the 

latitude of Cape Newenham and north of 
the latitude of Cape MenshikofT, until 
July 1, 1986;
"(2) the Security Cove/Goodnews Bay 

fishery —  north of the latitude of Cape 
Newenham and south of the latitude of 
Dali Point, until July 1, 1987;
"(3) the Cape Romanzoff fishery —  

north of the latitude of Dali Point and 
south of the latitude of Black River, until 
July 1, 1987;

"(4) the Norton Sound fishery —  north

of the latitude of Black River and south of 
the latitude of Cape Prince of Wales, until 
July 1. 1988:

”i5> the Kotzebue fishery —  north of the 
latitude of Cape Prince of Wales and 
south of the latitude of Cape Krusenstem. 
until July 1. 1988.
"<bi The commissioner may authorize a 

person to dispose of herring carcasses un­
der (a) of this section only if the person 
submits to the commissioner an opera­
tional plan demonstrating the intent to 
comply with the provisions of A S  
16.10.172 and A S  16.10.173 by the dates 
specified under (a) of this section for the 
fishery in which the herring carcass's are 
to be disposed.

"(c) The Board of Fisheries shall adopt 
regulations in accordance with the A d­
ministrative Procedure Act (AS 44.62) re­
garding disposal of herring carcasses for 
each administrative area where disposal 
occurs.

"(di The provisions of A S  46.03.100 
apply to the disposal of herring carcasses 
under this section.”
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•.10.173 § 16.10.175 F i s h  a n d  G a m e 8 16 .10 .180

Sec. 16.10.175. Rem oval o f  h e r r i n g  f ro m  sta te , (a) A person 
may not remove herring from the s ta le  before the herring has been 
frozen or otherwise processed for shipment.

(b) In this section, "processed for shipm ent" includes, but is not 
limited to, icing, s tr ipp ir - r sa lting  of the herring; however, it does 
not include salting of t> rring if five percent or more of the body 
weight of the herring consists of roe. (§ 3 ch 27 SLA 1980)

A rtic le  4. M ig ra to ry  F i s h  a n d  Shellfish.

Section
180. Legislative findings 
190. Regulations 
200. Unlawful taking prohibited 
210. Unlawful sale or offer prohibited

Section
220. Penalties for 

16.10.200 and 
230. Exemptions
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Sec. 16.10.180. Legisla tive  f in d in g s .  The legislature finds and 
recognizes these facts:

(1) migratory fish and migratory shellfish are  present in commer­
cial quantities inside and outside the territoria l waters of the state;

(2) migratory fish and migratory shellfish taken from the waters of 
the state are indistinguishable, in most cases, from those taken from 
the adjacent high seas;

(3) substantial quantities of m igratory  fish and migratory shellfish 
move inshore and offshore in term itten tly  and a t  various times during 
a given year and in so doing often en te r  and leave territorial waters of 
the state;

(4) to conserve the migratory fish and migratory shellfish found 
inside the waters of the state it is necessary to strictly enforce local 
laws and regulations;

(5) by making certain laws and regulations enacted or adopted for 
the regulation of the coastal fishery applicable to the adjacent high 
sea areas, enforcement of these laws and regulations is facilitated;

(6) conservation regulations should not be adopted to impose eco­
nomic sanctions. (§ 1 ch 121 SLA 1960)

N O T E S  T O  D E C I S I O N S

A  state m a y  reasonably extend its 
jurisdiction to control fish and g a m e  
resources outside the limited area of 
its territorial sovereignty, if such an ex­
ercise is based on the conservation princi­
ples inherent in their migratory charac­
teristics and not based on artificial bound­
aries or political circumstances. State v. 
Bundrant, Sup. Ct. Op. No. 1232 (File 
Nos. 2295. 2435. 2444), 546 P.2d 530 
(Alaska 1976), rehearing denied, 547 P.2d 
838 (Alaska 1976).
Alaska's interest in regulating extrater­

ritorial fishing qualifies as one recognized 
for a legitimate exercise of police power. 
There is an established fishery with clear 
economic impact in the Bering Sea fishery 
area. The migratory habits of the crab are 
predictable and fishing outside the three- 
mile limit depends on growth and develop­
ment within the limit. If the fishery out­
side the three-mile limit destioys the re­
source outside, it will similarly destroy 
the resource inside the three-mile limit. 
State v. Bundrant, Sup. Ct. Op. No. 1232 
(File Nos. 2295, 2435, 24441. 546 P.2d 530

81
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Pollock stripped of roe, then tossed;: huge catch prompts,
By HAL BERNTON day’s unexpected shutdown
Daily News reporter \ of the m ajor Gulf of Alaska

A  •; factory - trawler-- fleet- -  pollock) - harvest and • raise 
m assed  off K od iak  t h i s ,  new questions about the  eth- 
month scooped up more th an  .vies of deep-sixing seafood. 
37,000 metric tons of pollock; ("When the world is starv- 
bu t some of the  ships kep t 'v . in g ,  th e -  fac to ry  trawlers* 
only the  valuable roe and--'»,have decided to discard pro- 
ju m p e d  o v e rb o a rd -. th o u -  tein ," said John Sevier, su- 
sands of tons of-edible flesh.'.' ’ perintendent of the  Alaska 

The fishing frenzy of. the  Pacific Seafoods, a Kodiak 
17-boat, Sea tt le -dom ina ted  • shore processor th a t  uses the 
fleet helped trigger Thurs- meaty, flesh to manufacture

’’ . * Y V  •• j j ;*T*.* . . * f.

surimi. " I t ’s w an ton  waste."
The closure order was is- 

• sued by  the N ational Marir-* - 
Fisheries Service after  deter- 

; . mining thsit th e  entire  year’s 
Gulf harvest quota  for pol- 
lock had been taken. The 
order is an economic blow to 
K o d iak ,. .w hose  . f isherm en 
say th e i r  pollock season nor-, 
mally lasts th rough  Decern- • 
her and employs hundreds of 
people to harvest  .and pro­

cess the fish. " 'v -
“This is the Seattle-in 

tion of- ou r  fisheries,"- sa i 
Dave H arv il le ,  . an  . is lan  
fishermen who serves-shon 
ba sed  p l a n t s  -Vwith-ffhre 
boats. "They took our. fix  
and shut down their  comp* 
tition. Now, they ’re going t 
go on out to  the  Bering^ Se 
and fish the  rest of the yeai 
But we can’t  move o u r  ii 
land."  - •*

t o n s  o f  f i s h... • •(

closure of Gulf of Alaska fishery
This year was the first 

t im e the U.S. factory fleet, 
which both catches and pro­
cesses fish, har showed up 
off Kodiak. They were lured 
to  the Gulf by the pollock 
roe, which fetches t. high 
price from Japanese consum­
ers. And in about a m onth’s 
time, the fleet caught and 
processed about 60 percent 
of an annual harvest quota 
th a t  last year went entirely

to shore-based p lan ts .  - 
The roe-stripping tactics 

of the  factory fleet helped, 
speed up the processing, ac­
cording to Tyson Vogeler, a 
Kodiak-based N orth  Pacific 
Fishery Management Coun­
cil official a t t e m p t in g  to 
monitor the harvest. Many 
ships reported sp e c ta cu la r  
catches of 500 l.o 900 metric

Please see Back F’age, FISHERY
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T h e  B a c k  P a g e

F I S H E R Y :  F l e e t  d u m p s  t h o u s a n d s  o f  t o n s  o f

p o l l o c k  a f t e r  t a k i n g  r o e

tons per day, according to 
Vogeler.

The only way to handle 
such daily volumes of fish is 
to speed up the processing 
by  cutting out the high-value 
roe, and jettisoning — ra the r  
than salvaging — the rela­
tively low-value flesh.

Vogeler said precise data 
on roe-stripping was impos­
sible to get because the U.S. 
factory ships — unlike for­
eign factory* ships that  used 
to  dominate the  fishery — 
don’t, have , to carry federal 
observers., A ,.- ^  • !

-„Ted Evans, executive di­
rector of the  Seattle-based 
Alaska Factory Trawlers As­
sociation, confirmed th a t  a t  | 
least some of the ships were 
roe-str ipping. He sa id  he 
didn’t know  how many. ’ J

Evans said he didn’t  like -> 
the- waste but pointed out 
that  federal regulations al-v, 
low the  practice. F o re ign  I 
factory ships tha t  used to 
fish* off ■ Kcdiak also j e t t i - 1 
soned pollock fl?-:h,-he s a i d . . 
And th is  year, a t  least one 
shore-based processor also 
was wasting pollock meat, 
he said.

“What degiee of waste is 
a c ce p tab le ,” E vans sa id .  
“There are are all kinds of 
philosophical viewpoints on 
that and we are certainly 
willing to participate in that  
debate.”

Kodiak industry officials 
acknowledge that some fish 
were stripped in town and 
the carcasses hauled out to 
sea for dumping. But they; 
say much more fish was i 
wasted on the high seas, and i 
such waste adds insult to the  i 
economic injury of the clo­
sure.

“There’s a gigantic rape 
of the resource, th a t ’s w hat 
going on,” said Reed Was­

son, president of ifcodlak- All must fight fo r  a share of 
based Eagle Fisheries. a  pre-set annual quota.

John Peterson, the chair- Up until  th is .yea r ,  U.S.- 
m an of the  N orth  Pacific factory ships chose to stay 
Fishery - Management Coun- out of the Gulf of Alasha toj 
cil, th e  group th a t  helps reg- concentrate on much larger 
ulate the harvest, also ques- Bering Sea fisheries, where 
tions roe stripping. . .. •: j p o l lo ck  a lso  h a v e  been  .

“I t ’s-just not r igh t i n ;m y s tr ip p ed  of roe. T h a t  a l7.j 
opinion to waste the fish lowed shore-based proces- 
that way;” Peterson said. Hej sors in Kodiak to  prosper b y
would welcome proposals tc 
end the practice, he  said. '  

In the. most efficient >ol 
fac to ry  and  sh o re -based

contracting w ith  small catch­
er  boats to  bring the fish 
onshore for processing. ; 

This year’s quota would"
plants, almost all of the  fish] have been enough to keep 
can be utilized. F lesh is pro-j the  Kodiak- p lan ts  operating 
cessed into fillets, surimi ori through December, if they^ 
other products. And guts,] processed at the same rate  as 
heads, skin, bones and tail] last  year, according to Na-

Gulf to  remain there  ti> 
entire year.

“ If you w ant to fish in  thi 
Gulf, fine, b u t  you can’ 
then turn  around an d  heac 
for the Bering Sea,”  Har 
ville said.

Meanwhile, K odiak  fish 
ermen, as well as others ir 
the  industry; are  pressing 
for new federal o r  industry 
funding to  finance a  greatly 
expanded observer program.

P e te r  Craig,-“a  K odiak- 
based s ta te  fishery., official, 
said the observer,.-program 
would help document waste 
th a t  ranges beyond pollock*

Rock • so le , '  anbther.’.'mnr-
are made into fish, r n e ^ o r i  tional Marine Fisheries Ser- ike tablfe fish,’ frequen tly  is  
fertilizer. -  ..f vice statistics. stripped of roe and  th e  flesh

-s*--.;-::1 Instead, unless the  council ; w as ted ,  C ra ig .- s a id .  A nd
Jeff  Stephan, m anager of decides to reopen the fish- m any fish. , a re  fossed over- 

th e  K od iak-based  A lask a  ery, they.will process a m ore board by  both  factory traw l-  
Fishermen’s Marketing A s- lim ited  harvest of cod. f la t  e rs  and  s m a l le r  c a tc h e r  
sociation, said his-group in- fish, halibut and other spe- boats because they  a re  too 
troduced a  proposal to force.cies, • - * 'sm all  to f it  the  processing
processors to use m ore of the 
fish, bu t the council has not 
yet seriously considered it.

The a rr iva1 of the  Seattle 
factory fleet off Kodiak re- _ _
fleets the  f ina l  phase  of iThe”  p la n  "w ou ld  T e q u i r e

To -prevent a  repeat of. machinery.. The undersized 
1989, Kodiak fishermen will ^ sl1 i r e  supposed to  b e  re­
ask  the; council to  form a ported as p a r t  of the  catch, 
special • fishing zone in the  b u t  some b o a ts  ro u t in e ly  
Gulf, according to  Harville. flaunt the law, he said.

f i s f f K a E t a S i 1l i t ? * * ' wa=lEev; S i <s - o ^ “ ii.
h as

first claim to the resource, to 
push almost all foreign ships 
out of the Alaska bottom 
fishery.

The fishery is conducted 
according to  federal regula­
tions that offer U.S. shore- 
based processors no prefer­
ence over U.S. factory ships.



F ish  t r a s h in g  
a n g e rs  K o d ia k
By DANIEL R. SADDLER < < f7
Time* Writer ^  J

An Outside fleet of factory trawlers stripping 
valuable roe from pollack and discarding edible 
flesh in the Gulf of Alaska has outraged Kodiak’s 
fishing community and prompted regulators to ac­
knowledge the need to end the practice.

On Thursday, the National Marine Fisheries ser­
vice ordered the Gulf pollack fishery closed, after 
fishermen took the entire 1989 allowable catch of 
60,000 metric tons of pxillack.

“ We have reports tnat there was discarding of 
pollack carcasses, and only the roe was salvaged,” 
Brooks said. “But I don’t know if that was common 
practice with all operations.”

“ Our shore-based plants felt 80,000 tons would 
have gotten them through the year,” said Dave 
Harville, owner cf three shore-based trawlers and 
one longliner in Kodiak “The factory trawler fleet 
moved in to the south ei;d of island and just 
stripped roe until they put us out o f ' 'siness.”

He said he could tell the larger sn.ps were strip­
ping roe by how fast they were going through the 
fish.

Ships stripping roe can use fish three times fas­
ter than the shore based processors who take time 
to fillet, process for surimi, and freeze pollack, he 
said. ,

Fishermen were getting $4 per pound for un­
treated roe, while pollack flesh fetched about eight 
cents a pound, said Oscar Dyson, a Kodiak fisher­
man and member of the North Pacific Fisheries 
Management Council.

“ It’s gonna be a disaster if its allowed to shut 
down our poliack fishery for the rest of '■*" year,” 
Dyson said. " I ’d imagine 1,000 ean r ' .vorkers 
will be out of work this Ser ‘ * the fall
pollack fishery would have co.

" I t’s the first time we’ve <\aa ,\j.iuck fishery of 
this magnitude outside Shelikof Strait," said 
Brooks. "We were fairly suprised by it ourself.” 

While roe stripping is legal, the North Pacific 
Fisheries Management Council acknowledges its 
problems. Last year, they closed pollack fishing in 
the Bering Sea during the spawning season when 
excessive roe fishing threatened stocks, Brooks 
said.

Brooks said the roe stripping didn’t pose a prob­
lem to the continued health of the pollock stocks, 
because any fish caught were included in the total 
allowable lcatch.

However, he admitted the process is legal, and 
predicted the council would study the issue this 
summer, and eventually ban the practice.

“ I think (a ban on roe stripping) has to happen,” 
Brooks said. “How quickly it will happen, I don’t 
know. Over time, discarding the enormous 
amounts of fish is simply not going to be accepted 
as a  practice that can be sustained.”

Jim Campbell, former director of the North P a ­
cific Council, called for an end to roe stripping, the 
reservation of some share of the pollack catch for 
on-shore processors, and studies to see if regula­
tors can allow a greater harvest of pollack this 
year.

“ I’m suprised the owners of the large factory 
trawlers, primarily from Washington made this 
move to take that total allocation," Campbell said. 
“They must have known that doing this would in­
flame Alaskans and the general public."

Pollack stocks are  down from their highs of the 
early 1980s, and as the domestic fishing fleet has 
taken over from the foreign fleets that formerly 
took groundfish under joint ventures with the U.S., 
the demand for ti.'i fish has increased.

This year, the domestic fleet had more than 
enough capacity to catch all the allowable ground- 
fish catch in the Gulf and Bering Sea.
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T r o u b l e d  w a t e r s  
o f f  K o d i a k  I s la n d

A  S e a t t le - d o m in a te d  f i s h in g  f le e t ’s m o n th - lo n g  
o rg y  o f  ro e - s t r ip p in g  o f f  K o d i a k  h a s  y ie ld e d  a  se v e re  
b lo w  to  t h e  c o m m u n i ty ’s f i s h e rm e n .  T he  f le e t  m o v e d  
in , to o k  m o re  t h a n  37,000 m e t r i c  to n s  o f  p o l lo ck ,  
s t r ip p e d  t h e  v a lu a b le  ro e  f r o m  t h e  f ish , a n d  to sse d  
m uch  o f  t h e  f le s h  b a c k  in  t h e  w a t e r  — a f t e r  w h ic h  
fed e ra l  a u th o r i t i e s  s h u t  d o w n  t h e  m a j o r  G u l f  o f  
A la s k a  p o l lo c k  h a rv e s t .

C a p p in g  i t  a l l  off, t h e  S e a t t l e  f le e t  d e p a r t e d  th e  
a r e a f o r  t h e  B e r in g  S e a  a f t e r  s l a u g h te r in g  th e  p o llo ck ,  
th e  m o s t  a b u n d a i .  t o f  t i ie  N o r th  P a c if ic  b o t to m f i s h  — 
lea v in g  K o d ia k  f is h e rm e n  t o  d e p e n d  o n  a  m o re  
l im ite d  h a r v e s t  o f  o t h e r  fish.

T he  d e b a c le  r a is e s  a n e w  q u e s t io n s  a b o u t  th e  
fa irn ess  o f  f ish in g  re g u la t io n s .  C u r r e n t  r e g u la t io n s  
p e rm i t te d  t h e  O u ts id e  f i s h e rm e n  to  d e v o u r  w i t h in  a 
m a t t s r  o f w e e k s  a  f i s h e ry  t h a t  o th e r w is e  w o u ld  h a v e  
c o n tr ib u te d  to  K o d i a k ’s e c o n o m y  th r o u g h  D ecem ber .

M ore  im p o r t a n t ly ,  t h e  e p iso d e  r e n e w s  r e v u l s io n  a t  
t h e  obscene  w a s t e  o f  to n s  o f  e d ib le  fish .. T o  fish 
p ro ce sso rs ,  th e  h ig h -v a lu e  ro e  is  m u c h  p r e f e r r e d  o v e r  
t h e  lo w -v a lu e  p o l lo c k  m e a t .  T h e  dec is ion  to  s t r i p  th e  
r o e  a n d  th r o w  t h e  f ish  o v e rb o a r d  is  a  b u s in e s s  one. 
T h e -p ra c t ic e ,  h o w e v e r ,  v i s i t s  h o r r e n d o u s  a b u s e  u p o n  
t h e  ' r e so u rc e  — abuse . '  . t h a t  no  re so u rc e ,  f i s h  or. 
o th e rw ise ,  can. long- e n d u re .

T h e  b c Jd  w a s t e  a t  t h e  scene  o f  a  r o e - s t r i p p in g  is 
s tu n n in g .  T hose  w h o  h a v e  w i tn e s s e d  s o m e  o f  t h e  m o re  
f re n z ie d  o p e ra t io n s  r e p o r t  m i le  u p o n  m i l e  o f  d e a d  fish 
in  t h e  w a te r .  T h e  d e c a y in g  f ish  f lo a t  in  t h e  h u g e  
m a sse s ,  th e n  s i n k  to  t h e  o cean  b o t to m .

r F e w  in v o lv e d  i n  t h e  p ro c e s s  c a n  c la im  c le a n  h a n d s  
o n - th e  w a s te  issue .  In  fac t ,  so m e  of t h e  f ish  c a u g h t  b y  

j t h e  S e a t t l e  f lee t  w e r e  s t r i p p e d  in  K o d ia k  a n d  t h e  fish 
ca rcasses  h a u le d  o u t  to  se a  a n d  d u m p e d .

R e g u l a t i o n s  a d v a n c i n g  t h e  s t a b l e ,  l o n g - t e r m  
in te r e s t  o f  th e  f i s h e r y  a n d  of A la s k a  a r e  n e e d e d .  A n d  
a  c e n t r a l  c o m p o n e n t  o f  t h e  r e g u la to r y  p ro c e s s  s h o u ld  
b e  a  s t e p p e d - u p  s y s t e m  o f  o b s e r v e r  c o v e r a g e .  
O b s e rv e r s  h a v e  p r o v e n  t h e i r  v a lu e  in  p o l ic in g  f is h in g 
reg u la t io n s ,  an d  a  g r o w in g  b o d y  of o p in io n  is  u rg in g  
.-xpansion o f  th e  ta c t ic .

T h e  course  t o w a r d  a  s a n e  f is h in g  p o l ic y  m u s t  
w e a t h e r  a g a le  o f  c o n f l i c t i n g  e c o n o m i c  a n d  
g o v e rn m e n ta l  i n te r e s t s .  B u t  t h e  d i f f ic u l t ie s  s h o u ld  n o t  
d e te r  a t t e m p ts  to  r e a c h  t h a t  goal. F o r  n o th in g  le ss  
t h a n  th e  w ise  u se  a n d  p r e s e r v a t io n  o f  th e  r e s o u rc e  
d e p e n d s  on it.
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D e a r  R e p r e s e n t a t i v e  D a v i d s o n :

T h i s  l e t t e r  i s  t o  a d v i s e  y o u  o f  t h e  l a w s u i t  r e c e n t l y  f i l e d  i n  
U n i t e d  S t a t e s  D i s t r i c t  C o u r t  i n  S e a t t l e  c h a l l e n g i n g  t h e  S e c r e t a r y  
o f  C o m m e r c e ' s  e m e r g e n c y  r u l e  l i m i t i n g  p o l l o c k  r o e  s t r i p p i n g  i n  t h e  
f i s h e r i e s  o f  t h e  U n i t e d  S t a t e s  e x c l u s i v e  e c o n o m i c  z o n e  o f f  A l a s k a .  
P l a i n t i f f  S p e e d w e l l ,  I n c . ,  i s  a  S e a t t l e - b a s e d  c o r p o r a t i o n  e n g a g e d  
i n  p r o c e s s i n g  p o l l o c k  a n d  o t h e r  g r o u n d f i s h  w i t h i n  t h e  e x c l u s i v e  
e c o n o m i c  z o n e  i n  t h e  G u l f  o f  A l a s k a  a n d  t h e  B e r i n g  S e a .  S p e e d w e l l  
f i r s t  a r g u e s  t h a t  t h e  S e c r e t a r y  o f  C o m m erc e  v i o l a t e d  v a r i o u s  
F e d e r a l  p r o c e d u r a l  a n d  s u b s t a n t i v e  r e q u i r e m e n t s  i n  p r o m u l g a t i n g  t h e  
e m e r g e n c y  r u l e .  S p e e d w e l l  t h e n  a r g u e s  t h a t  b e c a u s e  t h e  S t a t e  o f  
A l a s k a  h a s  n o t  p r o h i b i t e d  r o e  s t r i p p i n g  i n  w a t e r s  a n d  o n  l a n d  u n d e r  
i t s  j u r i s d i c t i o n ,  t h e  e m e r g e n c y  r u l e  i s  i n e f f e c t i v e  a n d  m o r e o v e r  
t h a t  i t  a c t u a l l y  g r a n t s  a  p r e f e r e n c e  t o  s h o r e s i d e  p r o c e s s i n g  
p l a n t s ,  f l o a t e r s  o p e r a t i n g  s o l e l y  w i t h i n  t h e  t e r r i t o r i a l  s e a ,  a n d  
t h e  A l a s k a  f i s h e r m e n  w ho  l a n d  f i s h  a t  t h o s e  p l a n t s .  S p e e d w e l l  
r e q u e s t s  a  c o u r t  o r d e r  s e t t i n g  a s i d e  t h e  e m e r g e n c y  r u l e ,  b u t  
a l t e r n a t i v e l y  s e e k s  a n  o r d e r  r e q u i r i n g  t h e  S e c r e t a r y  o f  C o m m e r c e  
t o  f o r m a l l y  p r e e m p t  A l a s k a  s t a t e  l a w  a n d  a p p l y  t h e  F e d e r a l  r o e  
s t r i p p i n g  l i m i t a t i o n  w i t h i n  A l a s k a  u n d e r  s e c t i o n  3 0 6 ( b )  o f  t h e  
M a g n u s o n  F i s h e r y  C o n s e r v a t i o n  a n d  M a n a g e m e n t  A c t ,  a t  T i t l e  1 6 ,  
U n i t e d  S t a t e s  C o d e ,  s e c t i o n  1 8 5 6 ( b ) .

I  u n d e r s t a n d  t h a t  y o u  h a v e  s p o n s o r e d  l e g i s l a t i o n  t h a t  w o u l d  l i m i t  
p o l l o c k  r o e  s t r i p p i n g  b y  s h o r e  p l a n t s  a n d  p r o c e s s i n g  v e s s e l s  
o p e r a t i n g  w i t h i n  t h e  t e r r i t o r i a l  s e a  o f  A l a s k a .  P r o m p t  e n a c t m e n t  
o f  t h i s  c o m p a n i o n  S t a t e  l e g i s l a t i o n  i s  d e s i r e a b l e  f o r  t w o  r e a s o n s .  
F i r s t ,  e n a c t m e n t  o f  t h e  S t a t e  l e g i s l a t i o n  w o u l d  n e g a t e  S p e e d w e l l ' s  
a r g u m e n t  t h a t  a  F e d e r a l  e m e r g e n c y  r u l e  a p p l i c a b l e  o n l y  w i t h i n  t h e  
e x c l u s i v e  e c o n o m i c  z o n e  c a n n o t  a d e q u a t e l y  i m p l e m e n t  a  r o e  s t r i p p i n g  
l i m i t a t i o n  i n  t h e  e n t i r e  A l a s k a  p o l l o c k  f i s h e r y .  S e c o n d ,  t h e  S t a t e  
l e g i s l a t i o n  w o u l d  u n d e r m i n e  S p e e d w e l l ' s  a r g u m e n t  t h a t  t h e  S e c r e t a r y  
o f  C o m m e rc e  h a s  t r i e d  t o  b e n e f i t  A l a s k a - b a s e d  o p e r a t i o n s  a t  t h e  
e x p e n s e  o f  n o n - A l a s k a  o p e r a t i o n s ,  a n d  w o u l d  r e m o v e  a n y  b a s i s  f o r  
S e c r e t a r i a l  p r e e m p t i o n  u n d e r  M a g n u s o n  A c t  s e c t i o n  3 0 6 ( b ) .
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I  h a v e  e n c l o s e d  a  c o p y  o f  t h e  p l a i n t i f f ' s  c o m p l a i n t  i n  t h i s  l a w s u i t  
f o r  y o u r  i n f o r m a t i o n .  P l e a s e  c a l l  me i f  y o u  w o u l d  l i k e  t o  d i s c u s s  
a n y  o f  t h e s e  i s s u e s  i n  m o r e  d e t a i l .

J o n a t h a n  P o l l a r d  
NOAA S t a f f  A t t o r n e y

A t t a c h m e n t
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H e r r i n g  p r o c e s s i n g  
u n d e r  AS* 1 6 . 1 0 . 1 7 5

Y o u  h a v e  a s k e d  f o r  a n  a n a l y s i s  o f  w h e t h e r  AS 1 6 . 1 0 . 1 7 5  
v i o l a t e s  t h e  c o m m e r c e  c l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  
T h e  s t a t u t e  p r o h i b i t s  t h e  r e m o v a l  o f  h e r r i n g  f r o m  A l a s k a  u n l e s s  
t h e  h e r r i n g  h a s  f i r s t  b e e n  " f r o z e n  o r  o t h e r w i s e  p r o c e s s e d  f o r  
s h i p m e n t . "  B a s e d  u p o n  p r i n c i p l e s  o f  s t a t u t o r y  c o n s t r u c t i o n ,  t h e  
l e g i s l a t i v e  h i s t o r y  o f  t h i s  s e c t i o n ,  a n d  t h e  c o m m e r c e  c l a u s e  
t e s t ,  w e  b e l i e v e  t h a t  t h e  s t a t u t e  c o u l d  b e  d e f e n d e d  a g a i n s t  a  
c o m m e r c e  c l a u s e  c h a l l e n g e .  1_/

PRESUMPTION OF CONSTITUTIONALITY

I n  e x a m i n i n g  w h e t h e r  a  s t a t e  s t a t u t e  i s  c o n s t i t u t i o n a l ,  
t h e  f i r s t  s t e p  i s  a n  a c k n o w l e d g e m e n t  o f  t h e  p r e s u m p t i o n  f o l l o w e d  
w i t h  v i r t u a l  u n i f o r m i t y  b y  t h e  c o u r t s  t h a t  f a v o r s  t h e  v a l i d i t y  o f  
a n  a c t  o f  t h e  l e g i s l a t u r e  a n d  t h a t  d i c t a t e s  t h a t  a l l  d o u b t s  m u s t  
b e  r e s o l v e d  i n  s u p p o r  o f  a n  a c t .  2A N. S i n g e r ,  S u t h e r l a n d  S t a t ­
u t o r y  C o n s t r u c t i o n  § 4 5 . 1 1  ( 4 t h  e d .  1 9 8 4 ) .  T h e  A l a s k a  S u p r e m e  
C o u r t  h a s  r e c o g n i z e d  t h e  " w e l l - e s t a b l i s h e d  r u l e  o f  s t a t u t o r y * c o n ­
s t r u c t i o n "  t h a t  i f  p o s s i b l e  c o u r t s  s h o u l d  c o n s t r u e  s t a t u t e s  t o  
a v o i d  u n c o n s t i t u t i o n a l i t y . K i m o k t o a k  v .  S t a t e , 5 8 4  ? . 2 d  2 5 ,  31  
( A l a s k a  1 9 7 8 ) .  T h a t  r u l e

r e c o g n i z e s  t h a t  t h e  l e g i s l a t u r e ,  l i k e  t h e  c o u r t s ,  
i s  p l e d g e d  t o  s u p p o r t  t h e  s t a t e  a n d  f e d e r a l

1J  Y o u  a l s o  
s h i p m e n t "  i n  
b e l i e v e  t h a t

i n q u i r e d  w h e t h e r  t h e  d e f i n i t i o n  o f  " p r o c e s s e d  f o r  
AS 1 6 . 1 0 . 1 7 5 ( b )  w a s  u n c o n s t i t u t i o n a l l y  v a g u e .  We 

i t  i s  n o t ,  a n d  a n v  a m b i g u i t i e s  c o u l d  b e  c l a r i f i e d  b y
t h e  B o a r d  o f  F i s h e r i e s .  U n d e r  AS 1 6 . 0 5 . 2 5 1 ( a ) ( 4 ) ,  
F i s h e r i e s  h a s  t h e  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  
t h e  m e t h o d s  a n d  m e a n s  e m p l o y e d  i n  t h e  p u r s u i t  
t r a n s p o r t a t i o n  o f  f i s h . "  T h a t  a u t h o r i t y  w o u l d

t h e  B o a r d  o r  
" e s t a b l i s h i n g  

c a p t u r e  a n d  
e n c o m p a s s  t h e

a d o p t i o n  o f  r e g u l a t i o n s  i n t e r p r e t i n g  o r  c l a r i f y i n g  AS 1 6 . 1 0 . -  
1 7 5 ( b ) ;  t h i s  w o u l d  b e  a d v i s a b l e  i f  t h e  s t a t u t o r y  l i s t  - -  " i c i n g ,  
s t r i p p i n g  o r  s a l t i n g "  - -  h a s  b e e n  t h e  s o u r c e  o f  m i s u n d e r s t a n d i n  
o r  e n f o r c e m e n t  p r o b l e m s .  •i >NKK'

(gird
- n S..I ir? 1

I F E B  1 1 99 0
I

iw cicu Aim r.AUf.
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c o n s t i t u t i o n s  a n d  t h a t  t h e  c o u r t s ,  t h e r e f o r e ,  
s h o u l d  p r e s u m e  t h a t  t h e  l e g i s l a t u r e  s o u g h t  t o  a c t  
w i t h i n  c o n s t i t u t i o n a l  l i m i t s .

I d .

T h u s ,  i n  e x a m i n i n g  AS 1 6 . 1 0 . 1 7 5  a n d  i t s  l e g i s l a t i v e  
h i s t o r y  i n  l i g h t  o f  t h e  c o m m e r c e  c l a u s e  t e s t ,  a n y  d o u b t s  a b o u t  
t h e  v a l i d i t y  o f  t h e  s t a t u t e  m u s t  b e  r e s o l v e d  i n  f a v o r  o f  i t s  c o n ­
s t i t u t i o n a l i t y .

THE COMMERCE CLAUSE

T h e  c o m m e r c e  c l a u s e ,  a r t i c l e  I ,  s e c t i o n  8 ,  c l a u s e  3 o f  
t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  p r o v i d e s  t h a t  " C o n g r e s s  s h a l l  
h a v e  p o w e r  . . .  t o  r e g u l a t e  c o m m e r c e  . . .  a m o n g  t h e  s e v e r a l  
s t a t e s . "  I t  h a s  b e e n  c o n s i s t e n t l y  c o n s t r u e d  b y  t h e  S u p r e m e  C o u r t  
" n o t  o n l y  a s  a n  a u t h o r i z a t i o n  f o r  C o n g r e s s i o n a l  a c t i o n ’, b u t ,  e v e n  
i n  t h e  a b s e n c e  o f  a  c o n f l i c t i n g  f e d e r a l  s t a t u t e ,  a s  a  r e s t r i c t i o n  
o n  p e r m i s s i b l e  s t a t e  r e g u l a t i o n . "  H u g h e s  v .  O k l a h o m a , 4 4 1  U . S .  
3 2 2 ,  3 2 6  ( 1 9 7 9 )  ( f o o t n o t e  o m i t t e d ) .  H u g h e s  f o u n d  u n c o n s t i t u t i o n ­
a l  a n  O k l a h o m a  s t a t u t e  m a k i n g  i t  i l l e g a l  t o  s h i p  f o r  s a l e  o u t s i d e  
O k l a h o m a  m i n n o w s  p r o c u r e d  f r o m  w a t e r s  w i t h i n  t h e  s t a t e .  T h e  
c o u r t  f i r s t  o v e r r u l e d  i t s  d e c i s i o n  i n  G e e r  v .  C o n n e c t i c u t , 161  
U . S .  5 1 9  ( 1 8 9 6 ) ,  w h i c h  h a d  e s s e n t i a l l y  h e l d  t h a t  t h e  c o m m e r c e
c l a u s e  h a d  n o  b e a r i n g  o n  a n y  s t a t e ' s  a c t i o n s  i n v o l v i n g  i t s  w i l d ­
l i f e .  T h e n  t h e  c o u r t  a r t i c u l a t e d  t h e  u s u a l  c o m m e r c e  c l a u s e  a n a l ­
y s i s ,  w h i c h  r e q u i r e s  a n  i n q u i r y  i n t o :

( 1 )  w h e t h e r  t h e  c h a l l e n g e d  s t a t u t e  r e g u l a t e s  
e v e n h a n d e d l y  w i t h  o n l y  " i n c i d e n t a l "  e f f e c t s  o n  
i n t e r s t a t e  c o m m e r c e ,  o r  d i s c r i m i n a t e s  a g a i n s t  i n ­
t e r s t a t e  c o m m e r c e  e i t h e r  o n  i t s  f a c e  o r  i n  p r a c t i ­
c a l  e f f e c t ;

( 2 )  w h e t h e r  t h e  s t a t u t e  s e r v e s  a  l e g i t i m a t e  
l o c a l  p u r p o s e ;  a n d  i f  s o ,

( 3 )  w h e t h e r  a l t e r n a t i v e  m e a n s  c o u l d  p r o m o t e  
t h i s  l o c a l  p u r p o s e  a s  w e l l  w i t h o u t  d i s c r i m i n a t i n g  
a g a i n s t  i n t e r s t a t e  c o m m e r c e .

H u g h e s  v .  O k l a h o m a  4 4 1  U . S .  3 2 2 ,  3 6 6  ( 1 9 7 9 ) .

O k l a h o m a  h a d  d e f e n d e d  i t s  s t a t u t e  a s  a  c o n s e r v a t i o n  
m e a s u r e ,  d e s i g n e d  t o  p r o t e c t  m in n o w s  f r o m  d e p l e t i o n .  T h e  c o u r t ,  
h o w e v e r ,  f o u n d  t h a t  t h e  s t a t u t e  o n  i t s  f a c e  d i s c r i m i n a t e d  a g a i n s t  
i n t e r s t a t e  c o m m e r c e ,  a n d  t h a t  i t  c o u l d  n o t  w i t h s t a n d  t h e  s t r i c t
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s c r u t i n y  t o  w h i c h  f a c i a l l y  d i s c r i m i n a t o r y  l a w s  m u s t  b e  s u b j e c t e d  
b e c a u s e  a  l e s s  d i s c r i m i n a t o r y  c o n s e r v a t i o n  m e a s u r e  c o u l d  h a v e  
b e e n  s e l e c t e d .  Id , ,  a t  3 3 8 .

On t h e  o t h e r  h a n d ,  t h e  S u p r e m e  C o u r t  r e c e n t l y  u p h e l d  a
b a n  b y  M a i n e  o n  t h e  i m p o r t a t i o n  o f  a  s p e c i e s  o f  m in n o w  u s e d  a s
b a i t  f i s h .  M a i n e  v .  T a v l c r , 4 7 7  U . S .  __ 91 L . E d . 2 d  1 1 0  ( 1 9 8 6 ) .
T h e  C o u r t  n o t e a  t h a t  s t a t u t e s  w h i c h  a r f i r m . a t i v e i v  d i s c r i m i n a t e  
a g a i n s t  i n t e r s t a t e  t r a n s a c t i o n s ,  s u c h  a s  t h e  o n e  c h a l l e n g e d  i n  
t h a t  c a s e ,  a r e  s u b j e c t e d  t o  a  m o r e  d e m a n d i n g  s c r u t i n y  t h a n  s t a t ­
u t e s  t h a t  b u r d e n  s u c h  t r a n s a c t i o n s  o n l y  i n c i d e n t a l l y . "  91  L . E a . Z d  
a t  1 2 0 - 2 1 .  T h e  C o u r t  h e l d  t h a t  e v e n  u n d e r  s t r i c t  s c r u t i n y  M a i n e  
h a d  a  l e g i t i m a t e  p u r p o s e  i n  g u a r d i n g  a g a i n s t  e n v i r o n m e n t a l  r i s k s .
I d . a t  1 - 7 .  T h e  C o u r t  a p p r o v e d  t h a t  p u r p o s e ,  d e s p i t e  t h e  v i e w  o f
t h e  c o u r t  o f  a p p e a l s  i n  r e v i e w i n g  t h e  c a s e  t h a t  t h e r e  w e r e  " s i g n s  
o f  p r o t e c t i o n i s t  i n t e n t . "  j t d .  T h e  S u p r e m e  C o u r t  n o t e d :

S h i e l d i n g  i n - s t a t e  i n d u s t r i e s  f r o m  o u t - o f - s t a t e  
c o m p e t i t i o n  i s  a l m o s t  n e v e r  a  l e g i t i m a t e  l o c a l  
p u r p o s e ,  a n d  s t a t e  l a w s  t h a t  a m o u n t  t o  " s i m p l e  
e c o n o m i c  p r o t e c t i o n i s m "  c o n s e q u e n t l y  h a v e  b e e n  
s u b j e c t  t o  a  " v i r t u a l l y  p e r  s e  r u l e  o f  i n v a l i d i ­
t y .  1 [ C i t a t i o n s  o m i t t e d . T  B u t  t h e r e  i s  l i t t l e  
r e a s o n  i n  t h i s  c a s e  t o  b e l i e v e  t h a t  t h e  l e g i t i m a t e  
j u s t i t i c a t i o n s  t h e  s t a t e  h a s  p u t  r o r w a r a  r o r  i t s  
s t a t u t e  a r e  m e r e l y  a  s h a m  o r  " p o s t  h o c  r a t i o n a l ­
i z a t i o n  . "  ’

I d .  ( e m p h a s i s  a d d e d ) . A s d i s c u s s e d  b e l o w ,  s i m i l a r i t i e s  c a n  b e  
]~ o u n d  b e t w e e n  AS 1 6 . 1 0 . 1 7 5  a n d  t h e  M a i n e  s t a t u t e  w h e n  t h e  
c o m m e r c e  c l a u s e  t e s t  i s  a p p l i e d  t o  t h e  A l a s k a  s t a t u t e .

THE STATUTE

T h e  l e g i s l a t u r e  e n a c t e d  AS 1 6 . 1 0 . 1 7 5  i n  1 9 8 0 .  S e c t i o n  
3 ,  c h .  2 7 ,  SLA 1 9 8 0 .  T h e  p r o v i s i o n  s t a t e s :

( a )  A p e r s o n  m ay  n o t  r e m o v e  h e r r i n g  f r o m  t h e  
s t a t e  b e f o r e  t h e  h e r r i n g  h a s  b e e n  f r o z e n  o r  o t h e r ­
w i s e  p r o c e s s e d  f o r  s h i p m e n t .

( b )  I n  t h i s  s e c t i o n ,  " p r o c e s s e d  f o r  s h i p ­
m e n t "  i n c l u d e s ,  b u t  i s  n o t  l i m i t e d  t o ,  i c i n g ,  
s t r i p p i n g  o r  s a l t i n g  o f  t h e  h e r r i n g ;  h o w e v e r ,  i t  
d o e s  n o t  i n c l u d e  s a l t i n g  o f  t h e  h e r r i n g  i f  f i v e  
p e r c e n t  o r  m o r e  o f  t h e  b o d y  w e i g h t  o f  t h e  h e r r i n g  
c o n s i s t s  o f  r o e .
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I t  i s  n o t  a p p a r e n t  f r o m  t h e  f a c e  o f  t h i s  s t a t u t e  w h a t  
p u r p o s e  t h e  l e g i s l a t u r e  i n t e n d e d  t h e  r e q u i r e m e n t  t o  f u r t h e r .  You 
n o t e  i n  y o u r  m e m o r a n d u m  o f  i n q u i r y  t h a t  t h e  p r o h i b i t i o n  c o u l d  
" e i t h e r  b e  a  m e t h o d  o f  i n s u r i n g  s o m e  d e g r e e  o f  i n - s t a t e  l a b o r  f o r  
e c o n o m i c  c o n s i d e r a t i o n s ,  o r  i t  c o u l d  b e  t o  e n s u r e  t h a t  a  q u a l i t y  
p r o d u c t  r e a c h e s  t h e  m a r k e t  a s  a  w a y  o f  m a i n t a i n i n g  a  g o o d  r e p u t a ­
t i o n  f o r  t h a t  p r o d u c t . "  Y ou  a l s o  n o c e  t h a t  t h e  l e g i s l a t u r e  h a s  
n o t  i m p o s e d  q u a l i t y  a s s u r a n c e  l a w s  o n  a l l  f i s h  e x p o r t e d  f r o m  t h e  
s t a t e .

As e x p l a i n e d  b e l o w ,  w h i l e  s o m e  l e g i s l a t o r s  m ay  h a v e  
b e e n  i n t e r e s t e d  i n  e x p a n d i n g  t h e  s t a t e ' s  e c o n o m y ,  t h e  l e g i s l a t u r e  
w a s  v e r y  c o n c e r n e d  a b o u t  t h e  w a s t e f u l  p r a c t i c e  o f  h a n d l i n g  
h e r r i n g  b y  d i s c a r d i n g  t h e  c a r c a s s e s  a n d  k e e p i n g  o n l y  t h e  r o e .  
T h i s  p r a c t i c e  h a d  b e e n  d e c l a r e d  w a s t e f u l  a n d  p r o h i b i t e d  s e v e r a l  
y e a r s  e a r l i e r ,  b u t  t h e  p r o h i b i t i o n  h a d  a p p a r e n t l y  b e e n  a v o i d e d  t o  
so m e  e x t e n t  b y  v e s s e l s  e x i t i n g  s t a t e  w a t e r s  a n d  t h e n  d i s c a r d i n g  
t h e  c a r c a s s e s .  T h e  l e g i s l a t u r e  s o u g h t  t o  c l o s e  t h a t  l o o p h o l e  b y  
r e q u i r i n g  p r o c e s s i n g  " f o r  s h i p m e n t "  ( r a t h e r  t h a n  c o m p l e t e  
p r o c e s s i n g )  b e f o r e  r e m o v a l  f r o m '  s t a t e  w a t e r s .  ( A p p a r e n t l y  n o  
p r a c t i c e  h a d  d e v e l o p e d  w h i c h  i n v o l v e d  i n t e n t i o n a l  d i s c a r d i n g  
s a l m o n  c a r c a s s e s  t o  o b t a i n  s a l m o n  r o e .  T h u s  t h e r e  w a s  n o  s i m i l a r  
p r o h i b i t i o n  o n  d i s p o s a l  o f  s a l m o n  c a r c a s s e s ,  a n d  n o  n e e d  t o  
r e q u i r e  t h a t  s a l m o n  b e  p r o c e s s e d  f o r  s h i p m e n t  t o  p r e v e n t  t h e i r  
c a r c a s s e s  f r o m  b e i n g  w a s t e d . )

L EG ISLA TIV E HISTORY

T h e  o r i g i n a l  b i l l  (HB 5 9 0 )  t h a t  e v e n t u a l l y  b e c a m e  
c h .  2 7 ,  SLA 1 9 8 0 ,  c o n t a i n e d  o n l y  t h e  l a n g u a g e  c u r r e n t l y  p r e s e n t  
i n  AS 1 6 . 1 0 . 1 7 5 ( a ) .  T h e  H o u s e  R e s o u r c e s  C o m m i t t e e  S u b s t i t u t e  f o r  
H3 5 9 0  w a s  a c c e p t e d  b y  t h e  H o u s e ,  a n d  e v e n t u a l l y  a d o p t e d  b y  t h e  
S e n a t e .  1 9 8 0  H o u s e  J .  6 8 4 - 8 6 ;  1 9 8 0  S e n a t e  J .  8 2 2 - 2 3 .  S e c t i o n s  1 
a n d  2 o f  t h e  c o m m i t t e e  s u b s t i t u t e  r e l a t e d  t o  AS 1 6 . 1 0 . 1 7 2  a n d  
AS 1 6 . 1 0 . 1 7 3 .  T h o s e  s t a t u t e s ,  a d o p t e d  t h r e e  y e a r s  e a r l i e r  ( s e c .  
1 ,  c h .  9 ,  SLA 1 9 7 7 ) ,  ( 1 )  e x p r e s s  a  l e g i s l a t i v e  p o l i c y  a g a i n s t
d i s c a r d i n g  h e r r i n g  c a r c a s s e s  f r o m  w h i c h  t h e  r o e  h a s  b e e n  r e m o v e d  
b y  s t r i p p i n g ,  w h i c h  t h e  l e g i s l a t u r e  d e c l a r e s  t o  b e  w a s t e f u l ,  a n d
( 2 )  p r o h i b i t  t h e  f a i l u r e  t o  u s e  t h e  f l e s h  o f  c o m m e r c i a l l y  t a k e n  
h e r r i n g  f o r  s p e c i f i e d  p u r p o s e s .

T h e  c o m m i t t e e  s u b s t i t u t e  f o r  HB 5 9 0  i n  1 9 8 0  a u t h o r i z e d  
c e r t a i n  e x c e p t i o n s  t o  t h e  p r o h i b i t i o n  o n  " w a s t e . "  S e c .  1 a n d  2 ,  
c h .  2 7 ,  SLA 1 9 8 0 .  T h o s e  e x c e p t i o n s  p r o v i d e  t h a t ,  n o t w i t h s t a n d i n g  
t h e  p r o h i b i t i o n  o n  w a s t e  i n  AS 1 6 . 1 0 . 1 7 3 ,  h e r r i n g  c a r c a s s e s  c o u l d  
b e  d i s c a r d e d  i f  t h e  h e r r i n g  w e r e  t a k e n  f r o m  w a t e r s  w i t h  a  
s u f f i c i e n t  h e r r i n g  p o p u l a t i o n  t o  s u p p o r t  a  s t r i p p i n g  i n d u s t r y
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without substan tially reducing the amount of herring available 
for other uses, and if

the stripping process is conducted in an area of 
the state where local industry either does not
exist, or if it does exist, it is insufficient to 
provide reasonable economic support to the people 
who live in the area?

Sec. 1(b), ch. 27, SLA 1930 (emphasis added).

This concern articulated in 1980 for "reasonable 
economic support" for people who live in the areas in which the 
fishing occurs is expressed in the very bill (HB 590) that
imposed the prohibition on removing herring from the state unless 
"proce ssed for shipment." Some legislators may have believed
that one of the reasons che prohibition was enacted was to 
further local industries. For example, in 1980 in response to a 
request for an explanation of how the committee substitute 
differed from the original HB 590, Representative Halford stated:

The original bill was designed to prohibit removal 
of herring from the state waters without  p r o c e s s­
ing. It was designed to protect local jobs in the 
proces sing industry and to protect the herring 
from the waste. But, generally, what was e x­
pla i n e d  in committee is the result of the original 
bill would be that there would be less jobs for
A l a s k a n  fishermen; there w o u l d  be less jobs in the
fishing fleet; there w o u l d  be less jobs in local
processing, because the capacity isn't there. So 
the "fish simply couldn't be taken. They'd be t a k­
en by the high seas fishery, and instead of a l l o w­
ing Alaskans to utilize the processes that are 
available, those same processes w o u l d  be carried 
out on the high seas fishery, and the economic 
be nefit w ould not come to Alaska.

1980 H o u s e  J. 654-56; tape 1, side A, House proceedings for
March 17, 1980. On the Senate side, the only floor remarks were
made by Senat or Mulcahv:

It has been called the in-state herring processing 
bill, and while I don't think it's quite that, it
is a move in that direction .... It's aimed at
on-shore Alaska labor in a developing fishery and 
it's kind  of a compromise becween total in-st*ate
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Al a s k a  p r o c e s s i n g  and the need for a little more 
f l e x i b i l i t y  in a develo ping fishery.

1980 Senate J. 822-23; tape 1, side A, Senate proceedings for 
April 22, 1980.

W hile some legislators m a y  have b e l i e v e d  that one of 
the purposes u n d e r l y i n g  the legislative enac tment of AS 16.10.175 
was to p r o mote local economic benefits, that clearl y was not the 
sole legislative goal. As R e p r e s e n t a t i v e  H a l f o r d  explained, the 
1980 p r o h i b i t i o n  against removing h e r r i n g  f r o m  the state unless 
"processed for shipment" was d e s igned  to e ffectuat e more fully 
the prohib i t i o n  enacted by the legislature in 1977 in 
AS 16.10.173 on w a s t e  of herring:

This [1980] bill is not a step backward. It is a 
steD forward because what h a D D e n e d  w h e n  [the 1977 
act] took effect to cover waste, the processors 
started light salting and export of the herring.
The o r i gina l bill that y o u  introd uced [in 1977] 
was to stop chat process . . . and this bill does 
that .... It stops an abuse, a l t hough it allows 
the industry and people i n v ol ved to deal w i t h  it 
in an economic sense so that they are not hurt by 
that stoppage.

1980 House J. 585-86; tape 1, side A, House proce e d i n g s  for March 
19, 1980.

Other discussion on the House  floor d e monstrates e x t e n­
sive concern ^among legislators about the e xceptio ns to the
prohibition against waste provided in the 1980 bill. For 
example, R e p r e s e n t a t i v e  Elias on e x p r e s s e d  his support for the 
legislative p oli cy in AS 16.10.172 a g a inst allo wing the p r o c e s s­
ing of h e r r i n g  in a manner designed solely to o b t a i n  the roe, 
while discarding the carcasses. 1980 House J. 654-56; tape 1,
side A, H ouse proceedings for M a r c h  17, 1980. He describes the 
method, explaining  that the males are d i s c a rded com pletely and 
the female carcasses are disc arded after the roe is extracted. 
Id. He, and other representatives, spoke v i g o r o u s l y  against
providing a w aiver that w o u l d  allow this pract ice to occur, which 
they considered to be waste. Id. R e p r e s e n t a t i v e  Halford
responded by explaining that the b i l T ~ w o u l d  phase out the harvest 
for roe alone by 1983, which w o u l d  a l l o w  the industry time to 
develop methods for handling the carcasses, and that thus the 
bill w o u l d  u l t i m a t e l y  "reach the goal that I think all Alaskans 
want, w h i c h  is u t i l i z a t i o n  withou t w a s t e  of the fishery."

Id.
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If the legislature had been interested solely in d e v e l­
oping in-state jobs, it presumably w o u l d  have required processing 
in state; " p r o c e s s i n g 1* is defined by Board of Fisheries 
regulation 5 AAC 39.975(29) as the "completion" of cooking, 
canning, smoking, salting, dry.ng, or freezing. Instead, the
legislature only required processing "for shipment," defined in 
AS 16.10.175(b) as icing, stripping, or salting. However,
salting was not acceptable if 5 percent or more of the herring 
we i g h t  was roe, presumably since that would have fostered the
practice w h i c h  the legislature was crying to control -- lightly 
salting the catch and then discarding the carcasses and keeoir.g 
the roe.

Thus, it appears that a prim ary legislative purpose of 
the prohi b i t i o n  in AS 16.10.175 on removing herring from the 
state unless " proces sed for shipment" was to further the policy 
against w a s t e  and to promote full u tiliz a t i o n  of herring. The 
legislature was apparently seeking to curb the practice of 
lightly salting the herring, removing it from the state, and then
extracting the roe and discarding the carcasses, an act which
w o u l d  have be en illegal under AS 16.10.173 if it had occurred in 
state waters. 2/ This goal of reducing waste and promoting full 
u t i l i z a t i o n  appears to be separate from the effect of promoting 
local economic development.

CONSTITUTIONALITY

Preliminarily, the prohibition in AS 16.10.175 against 
removing h e r r i n g  from the state unless "processed for shipment" 
does on its face discriminate against interstate commerce. Thus, 
a court w o u l d  a p p l y  s t r i c t .scrutiny in an analysis. The next 
inquiry under the commerce clause test is w h e t h e r  the statute 
serves a legitimate local purpose. To the extent that one 
purpose is the prot ec t i o n  of local economic interests, that is 
not cons id e r e d  "legitimate." Dean M i l k  Com.Danv v. Madison, 340 
U.S. 349, 354 (1951). ~

2/ Not all the members of the Legislature were convinced the 
abuse was occurring. Representative Eliascn, at least, exDressed 
doubt that the carcasses of a "food fish" w o u l d  a ctually be 
discarded. 1980 House J. 654-56 ; tape 1, side A, House 
proceedings for M a r c h  17, 1980.
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While there is evidence that economic  benefits to
Alaska were one factor certain legislators w e i g h e d  in reviewing 
the statute, there also is ample evidence of a m a j o r  legislative 
concern about the p revention of waste and the p r o m o t i o n  of full 
utilization of the herring re source both in the legislative
history and in the companion statutes. 1930 House J. 654-56 and
683-36 (tape 1, side A, House proce edings for M a r c h  17 and for 
March 19, 1980); AS 16.10.172; AS 16.10.173. As the Supreme
Court noted in M aine v. T a v l o r , 477 U.S. _____ ,  , 91 L.Ed.2d
110, 128 (1986)"! "there is very little reason in this case to
believe that the legitimate justificatio ns the state has put 
forward for its statutes are m e r e l y  a sham." The Cou rt affirmed
the legitimacy of state's interest in use of its natural
r e s o u r c e s :

The commerce clause significantly limits the 
ability of states and localities to r e g u l a t e  or 
otherwise b u r d e n  the flow of interstate commerce, 
but it aces not elevate free trade above all other 
values J As long ai a state dolTi not n e e d l e s s l y  
obstruct interstate trade or attempt to 'place 
itself in a position of economic i s o l a t i o n , ' [ci­
tation o m i t t e d ] , it retains broad r e g u l a t o r y  a u­
thority to protect the h ealth  and iarety or its 
citizens ana the integrity of its n a t ural resourc- 
e s .

The l e g i t i m a c y  of waste preve n t i o n  has b e e n  s p e c i f i c a l l y
recognized b y  at- least one court. In 1931, in B r is tol H e r r i n g  
M a r k eting C o o p e r a t i v e  v. S k o o g , No. A81-043 Civ"! ( D . A l a s k a
1981), tKe rederai district court in A l a s k a  p r e l i m i n a r i l y  e n­
joined the e n f o r c e m e n t  of a r egulation  that p r o h i b i t e d  foreig n 
vessels in state w aters from catching or proce ssing fish, or from 
transporting fish outside the state unless p r o c e s s i n g  had been 
completed. 5 AAC 39.198. 3_/ The court r u l e d  that the
p rohibition  in state waters on foreign fish-r e l a t e d  activiti es
probably c onstitu ted an impermissible b urden on commerce, and in 
particular, on foreign commerce, and enjoined the offen ding 
regulation. It also p r e lim inarily enjoined AS 16.10.175, 
a pparently b ased on the m i s u n d e r s t a n d i n g  that the statute

_3/ The case was settled, and thus the court did not reach the 
merits, beyond the preliminary inju nction stage.

91 L . Ed .2d at 129 (emphasis added).
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required that more than simply proce s s i n g - f o r - s h i p m e n t  occur in 
state waters. However, the court in its April 1, 1981 p r e l i m i­
nary injunction  order required that the foreign vessels which 
would be perm itted to operate in state waters u n d e r  the 
injunction "shall comply wit h the management and c o n ser vation 
statutes and regulations" of the state, and "shall not w a s t e  h e r­
ring." Prelim i n a r y  injunction, pp. 2 and 4. Thus, w h i l e  s t r i k­
ing down the state's attempt to prohibit f o reign vessels from 
operating in state waters, the court recognized  the legitimac y of 
the state's interest in prohibiting waste of herring.

Thus, the second part of the commerce clause test can 
be answered in favor of the p r o c e s s i n g-f or-shipment  requirement. 
It has a legitimate purpose, although some might argue that it 
m ay also ha ve had about it "an aura of economic p r o t e ctionism."  
Maine v. T a y l o r , 477 U.S. at ______ , 91 L.Ed.2d at 124 (1986).

The third question under the commerce clause test is 
whether alternative means could discourage wast e and promote u t i­
lization w i t h o u t  discriminating against interstate commerce. 
Enacted three years before the statute under e x a m i n a t i o n  here, 
AS 16.10.173 prohibits waste of commercially taken herring. 
Sec. 1, ch. 9, SLA 1977. As discussed above in detail, the l e g­
islature appears to have identified a method u s e d  to circumvent  
the p r o h i b i t i o n  on waste; vessels were at least b e l i e v e d  to have 
left the state w i t h o u t  processing the herring and then later 
extracted the roe a n d  simply disposed of the carcasses. 1980 
House J. 685-86; tape 1, side A, House proceedings for M a r c h  19, 
1980. The p r o h i b i t i o n  on export of unproce ssed h e r r i n g  w a s  aimed 
at least in part at halting that perceived abuse. I d .

It is possible to imagine other ways the l e gisla ture 
might have sought to attack the problem. For example, it could 
have adopte d a stronger antiwaste provision, w i t h  severe e n f o r c e­
ment penalties. A n o t h e r  possibility w o u l d  have b e e n  an attempt 
to prohibit future fishing in state waters by vessels w h i c h  v i o­
lated the w a s t e  provisions. The problem  with these solutions is 
that they c o u l d  not address the disposal of carcasses b eyo nd 
state waters, becau se the legislature could not pr ohibit vessels 
from dumping carcasses once they were beyond the state's j u r i s­
diction.

In closing the loophole, the legislature appears to 
have selected the n a r r owest method feasible. As d i s c usse d above,
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the legislature did not require c omplete proc e s s i n g  4/ -- c o o k­
ing, canning, smoking, salting, drying, or freezing -- to occur 
in state waters. Rather, the legislature o n l y  required enough 
processing "for shipment" to prevent the abuse in question. U n­
der AS 16.10.175(b), the herring could simply be iced or 
stripped. Under that provision, the herring could even be s a l t­
ed, as long as less than 5 percent of the h e r r i n g  w eight  was roe. 
It could be argued that the legislature's prohib ition was 
overbroad, in that the entire p r o c e s s e d - f o r - s h i p p i n g  requirement 
could have be en applied only to h e rring h a r v e s t e d  for roe (roe 
comprising 5 percent or more of the body weight). However, the 
vast m a j o r i t y  of the commercial h e r r i n g  is for roe herring. For 
example, the Department of Fish and Game informs me that in 1986, 
87 percent of the total commercial harvest was for roe herring 
and the m a j o r i t y  of the remaining 13 percent was harvested  for 
bait, w h i c h  w o u l d  be used fresh or p r o c e s s e d  immediately by
freezing in any case. So the b r e a d t h  of the statute coincides
fairly w e l l  w i t h  the breadth of the potential p r o b l e m  harvests.

It appears that the legislature had available no other 
m e c h a n i s m  to prevent the removal of herring from the state and 
the subsequen t disposal of the carcasses. Further, the 
legislature chose to impose the least onerous requirements
p ossible to solve the problem of waste.

The m e t h o d  chosen by the A l a s k a  legislature to combat 
w aste of h e rring can be contrasted w i t h  the p r i m a r y  processing 
require ments imposed in Alaska on the timber industry, and  struck 
down in S o u th-Central Timber Development. Inc. v. W u n n i c k e , 467 
U.S. 82 (1984). The court noted there chat the only purpose of 
the "naked restraint on export of u n p r o c e s s e d  logs" was promoting 
employment in the state, and thus ruled it unco nstitutiona l. Id. 
at 99.

Similarly, in Pike v. Bruce Church I n c . , 399 U.S. 137 
(1970), the court struck down an A r i z o n a  statute requi r i n g  c a n t a­
loupes g rown in A r i z o n a  to be crated in Arizona, w h i c h  prom oted 
the r e p u t a t i o n  of the Arizona cantaloupe industry. The court
noted that to comply w i t h  this statute the c h a l l e n g e r  w o u l d  have 
to "build and operate an unneede d $200,000 p a c k i n g  plant" in A r i­
zona. Id. at 145. The court stated that it has v iewed

4/ 5 AAC 3 9 . 9 7 5 ( 2 9 ) .
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w i t h  particular suspicion stace scacuces requiring 
business operations Co be p e r f ormed in the home 
scace chat could more efficien clv be performed 
e l s e w h e r e .

Id. (emphasis a d d e d ) .

The former Alaska timber requirement and the Arizona 
cantaloupe r equiremen t can be contrasted  to the A l a s k a  r e q u i r e­
ment that herring be processed for shipment in state waters. The 
achievement of the goal -- pre vention of w a s t e  of h e rring -- 
could not "more efficiently be performed elsew h e r e . "  Once the 
vessels leave the state's jurisdiction, the l e gislatur e has no 
leverage over the wast eful practice it is a t t e m p t i n g  to control.

CONCLUSION

In general, statutes are p r e s u m e d  constitutional. 
2A. N. Singer, Sutherland Statutory C onst r u c t i o n  § 45.11 (4ch ed. 
1984). In the absence of clear legislative Intent, we can not 
presume that the legislature enacted AS 16.10.175 solely to f u r­
ther an improper protectionist purpose, e s p e c i a l l y  in light of 
the evidence that the legislature was g r e atly concerned about 
w a s t e  and u nder- u t i l i z a t i o n  of herring in general.

As noted above, the legislative h i s t o r y  relating to the 
purpose of this statute is mixed, but at least one primar^r p u r­
pose of AS 16.10.175 is legitimate. The goal of reducing waste 
and pro moting full utilization of h e rring cannot be effectuated 
by other means, despite the fact that the m e a n s  u s e d  affects 
interstate commerce. T h u s ,’ although we cannot guara n t e e  that 
AS 16.10.175 would be upheld in court, we believe it could be d e­
fended in good  faith against a commerce clause challenge, e s p e­
cially in light of the presumption of co nsti t u t i o n a l  v a l i d i t y  and 
the recent United States Supreme Court a nalysis in M a i n e  v. 
T a v l o r , 477 U.S. ____, 91 L.Ed.2d 110 (1986).

L I S :cck

cc: Steve Pennoyer
Ken Pa rker
Dept, of Fish & Game



§ 1G.05.1D0 Alaska Statutks § 16.05.190
wurrunt. A reasonable search in one made 
(a) upon probable cause (hat fruits of a 
crime or evidence relating to the crime 
will bu found; (bt under circumstances 
which would make the securing of a war­
rant impracticable. 1961 Op. Att'y Gen. 
No. 19.
A search may be made pursuant to a 

valid arrest, providing that the arrest is 
made prior to the search. 1961 Op. Att'y 
Gen. No. 19
The urttendmenl requiring u written 

signed statement of the reason for the 
search is objectionable but valid. It is ob­
jectionable because it unnecessarily ties 
the hands of the field agents charged with

enforcement of the fish and gumo Iowb, 
und is a provision which is quite uncom­
mon, if not unique. 1959 Op. Att'y Gen. 
No. 15.
The statutory requirement that fish und 

game agents fill out n form stating tho 
objects of search will not make nn other­
wise invalid search valid, but it may in­
validate an otherwise valid search if not 
complied with. 1961 Op. Att'y Gen. No. 
15.
In the case of a vessel, the limits of tho 

urea open to search probably include the 
entire vessel. 1961 Op. Att'y Gen. No. 19.

NOTES TO DECISIONS
Observation of items in plain view, building, etc. — The considerations lead-

-T- The mere observation of items which ing to the .conclusion that no notice was
urn mi plain view or which are open and required for u search of crab poLs would
upparent, is nut a search. Consequently, not upply to the search of a vessel, build-
evidence based on such observations is ud- ing or other effects in which the owner
niissible so long as the observing officer would have a reasonable expectation of
was legally in the position whom the oh- privacy. Nathanson v. State, Sup. Ct. Op.
sorvotions were made. Klockenbrink v. No. 1310 (Kile No. 2541), 554 P.2d 456
Stole, Sup. CL Op. No. 631 (Kilo No. (1976).
1149), 472 P.2d 958 (19701. Crab pots outside protection of no-
This section requires thut notice be tice requirements. — The legislature in-

given to the person "In control" of crab tended crab pots set in state waters to be
pots. Nathanson v. State. Sup. Ct. Op No. outside the protection of the notice re-
1310 (File No. 2311), 554 I* 2d 456 (1976). quirements of this section. Wamsor v.
Failure to notify owner of crab poLs Stale, Sup. Cl. Op. No. 1953 (Kile No.

was not u violation of this section where 36-15), 600 P.2d 1359 (1979).
officers of the Department of Kish und Officers' action did not violate sec- 
Game approached the crab pots to conduct (ion. — Action by state fish and wildlife 
u search to check the extent of compliance officers in pulling defendant's gear, mark-
with a regulation providing that fisher- ing the contents, and seizing samples of
men could place their crali potH itt the the bait, did not violate this section al-
wuter up to 72 hours prior to tho o|>eiiing though such uctions were taken without
of the season and the owner was not giving defendant notice of the officers'in*
present, uttending to his crab puts; there tcnlions. Wumser v. State, Sup. Ct. Op.
being no "person in control of Ihc property No. 1953 (Kile No. 3645), 600 P.2d 1359
or object to lie scorched," the officers were (1979).
iinahle t*» give the fisherman the required Applied in Dye v. Shite. (It. App. Op.
liotlcc. Niitliitiiniin v. Slate. Sup (ft (Ip No. 125 (Kile No. 5599), 650 P.2d 41H
No 1310 (rile No 2511). 554 I* 2d 456 (I9H2); Gudjannson v. Stole, Cl. App. Op.
119761. No. 275 |Kilo Non. 7291, 72D2). 667 P.2d
Notice required for search of vessel, 1251 (1983).

See . 16.05.11)0. S e izu re  and  d isp o s it io n  o f  eq u ipm en t. G uiih , 
traps, nets, fishing tackle , boats, a irc ra ft , automobiles o r o ther veh i­
cles, sleds, and other p arapherna lia used in o r  in uid o f  a violation o f 
this chapter o r a regu lation o f  the department may he seized under u 
valid search, and a ll fish and game, n r parts o f fnh  und game, o r nests 
o r eggs o f birds, taken, transported, o r possessed con trary to the p rovi­
sions o f this chapter o r a regu lation o f  the departm ent sh a ll be seized

Id

§ 16.05.190 Fish and Game § 16.05.190
by any pcacu officer designated in AS 16.05 .150 . Upon conviction o f 
the offender o r upon judgm ent o f the court having jurisd ic tion  tha t the 
item was taken , transported, o r possessed in v io la tion  o f th is chapter 
o r a regu la tion  o f tho departm ent, a l l fish and game, o r parts o f them 
r.re forfe ited to the state and bIu iII be disposed o f  ob directed by the 
court. I f  so ld , tho proceeds o f  tho sa le sh a ll be transm itted to thu 
proper state officer fo r deposit in the general fund . Guns, traps, nets, 
fish ing tack le , boats, a irc ra ft , o r other vehicles, sleds, and other p a ra ­
pherna lia  seized under the p rovisions o f th is chuptcr o r a regu lation  o f 
the departm ent, unless fo rfe ited by order o f the court, sh a ll be re ­
turned, a lte r completion o f the case and payment o f the fine, i f  any. 
(§ 23 a r t  1 ch 94 SLA  1959)

NOTES TO DECISIONS

Due process requirements. — The 
alundurda of due process under the Alaska 
und federal constitutions require thut a 
deprivation of property bo accompanied by 
notice and opportunity for hearing nt a 
meaningful time to minimize possible in­
jury. F/V Am. Eagle, ADK&G No. 39 v. 
State, Sup. Ct. Op. No. 2227 (Kilo Nos. 
3973, 3974, 4023), 620 P.2d 657 (1980), 
appeal dismissed. 454 U.S. 1130, 102 S, 
Ct. 985, 71 L. Ed. 2d 284 (1982).
When the seized property is used by its 

owner in earning n livelihood, notice and 
on unconditioned opportunity to contest 
tho stale’s reasons for seizing tho property 
must follow the seizure within days, if not 
hours, to satisfy due process guarantees 
even where the government interest in 
the seizure is urgent. F/V Am. Engle, 
ADK&G No. 39 v. State, Sup. Ct. Op. No. 
2227 (File Nos. 3973, 3971. 4023), 620 
P.2d 657 (1980), appeal dismissed. 454 
U.S. 1130, 102 S. Ct. 985. 71 L. Ed. 2d 284 
(1982).
Due process does not require thut uny 

owner of a vessel seized by tho statu for 
suspected use in Illegal activity has an nh- 
wiluli' right to obtain release of tho prop­
erty upon the posting of un adequate 
bond. To permit this would frustrate ono 
purpose ill forfeitures, which is to prevent 
possible use of the property in further il­
licit acta. K/V Am. Fugle. ADK&G No. 39 
v. State, Sup. tit. Op. No. 2227 (Kile Nos. 
3973, 3974, 4023), 620 I*2d 657 (1980), 
uppeul dismissed. 464 U.S. 1130, 102 S. 
Cl. 985. 71 L. Ed. 2d 284 (1082).
A seizure is a prerequisite to forfei­

ture under the provisions of lliio section. 
Kiibino v. Statu, Sup. (It. Op. No. 215 (Kilu 
No. 395), 391 P.2d 946 (1964).

Forfeiture nets upon the thing itself.
— In case of forfeiture, the decree of the 
court ucta upon the thing itself and binds 
the interest of ull the world, whether any 
party actually appears or not. If it is con­
demned, the title of Ihe property Is com­
pletely changed, and the new title ac­
quired by the forfeiture travels with the 
thing in ull itu future progress. United 
States v. Pollastrine, 8 Alaska 104 (1929).
It divests titles and liens. — A forfei­

ture necessarily divests every existing 
right, whether of title or lien or other in­
terest, in the thing forfeited. Thcro is no 
reason why it should not extinguish the 
right of u lienholder equally with that of 
the owner. It binds the interests of all the 
world. United Slates v. Pollastrine, 8 
Alaska 104 (1929).
Section distinguishes between man­

datory and disc.ctionitry forfeiture. — 
This section distinguishes between man­
datory forfeiture of contraband (fish, 
game, birds) upon conviction, and discre­
tionary forfeiture of paraphernalir (guns, 
traps, aircraft, etc.). Graybill v. Stale, 
Sup. CT. Op. No. 1234 (Kile No. 238l‘, 545 
P.2d 629 (11)76).
Not between criminal or civil forfei­

ture proceedings. — The distinction 
which the legislature sought to draw lie- 
tween contraband and paraphernaliu is 
between mandatory nnd discretionary for­
feiture, mil liclWcen requiring criminal or 
civil forfeiture proceedings. Graybill v, 
Stale, Sup. C't. Op. No. 1234 (Kile No. 
2386). 545 P.2d 029 (1976).
Forfeitures, even when civil in form, 

arc basically criminal in nuturo. 
Grnyhill v. Slate, Sup. Ct. Op. No. 1234 
(Kilo No. 2386), 545 P. 2d 629 (1976).

15



ft 16.05.11)5 Alaska Statutes § 16.05.195
The ’|Uiini*ci iiiiimtl nature of forfeiture civil in rent proceeding ugninnt tho uir-

luoci-edingM under thin section und AS cruft. Graybill v. Stute, Sup. Ct. Op. No.
Ifi (J5 105 huH been recognized by the stute 1234 (File No. 2386), 545 l\2d 029 (1076).
supreme court in Graybill v. Stale, Sup. Wliilo forfeiture in u civil remedy unless 
Ct. Op. No. 1234 <File No. 2386), 545 I*.2d otherwise provided by statute, this sec-
020 (11*76); h/V Am. Eagle, ADF&G No. tjon, u.h it applied to a defendant who was
39 v. State. Sup. Ct. Op No. 2227 (File convicted under AS 16.05.920. did no pro-
Nos. 3)79, 3074, 4023), 620 P.2d 657 vide. Graybill v. State, Sup. Ct. Op. No.
' “T  -AI.; /.S 1234 ,Kil°No 23HUI'545 l>-2d•7n i i t ! '  r *198*1. For cases construing seizure and"Ortlur o fllio  ciiurl" n ii.yrcfcrln or- forfl.,tllro UIIll„ r  ,hl! ,,rov| , lon of
.Un, r. mlcml fu IowIhk rrlmlmil con- a(T.A 1UIU. S SD-iMO. »«.United SluU*vletion. — Sime the case and fine re- .. , ,r -
  ... .hi,,   ,,,,   I Y: ' j'" "f; 7. *"« j
proceed mgs, it la reiihoiiiitile to interpret United Sliiles v. 'i'he Pacific, 7 Aluakn 200
in. "uni.-r or the c.iiirl" as likewise refer- UnWed State- v. One Hauling Fish
ring to urderM rendered sutHequent to u 7 Ali»»ku J34 (19,.jI; 7 Alaska 334
criminal conviction, us well oh those fob *1925).
lowing .. M.pt.n.u* civil uclio.., (iri.yl.ill v.       Applied in Jordon v. Sink', Cl. App.
Skill'."Sup' Cl. Op. No mi .j-'ilc No' °l‘ Nu 360 No- 77fwl. 681 •T,G 
iiaHlil. MS l».2d IBM) (l»7«l. ,198-0.
Vnlltl rorfciu.ro where .Icfcn.lonl Quoted in Wumser v. Slulc, Sup. Cl.

convict'd under AS 10.08.920. - »P No. 1953 <l’ilu Nu. 36-151. 600 1-.2J 
WJ.crc (ii'fnnii.inl wua cunviclcd under AS 1359 (11.791.
16.05.920, wltich mnkca certo.n i'.cU un- Ciled in Wucek v. Slate, Sup. Cl. Op. 
lawful, fa order lu eirect a valid forfeiture No. 110H (File Nu. 2166), 530 !’.2d 751 
of ik'fcoilunt'H uircrafl, it wua nut neciot* U975.; Ileynolda v. Slate, Ct. App. Op. No. 
aary fur the suite ta institute a separate 162 (File No. 6432), 655 F.2.1 1313 (1982k

Se<:. 10.05 .105 . F o r fe i tu re  o f  e q u ipm en t, (a ) Guns, traps, nets, 
(lo lling  gear, vessels, a i rc ra ll, o ther m otor vehicles, sleds, and other 
p arapherna lia  o r g ear used in o r in nid o f n v io la tion  o f this title , o r 
regu lation adopted under this title , and a ll fish and game o r parts o f 
fish ami game o r nests o r eggs o f  birds taken, transported o r possessed 
contrary to the provisions o f th is title , o r  regu lation  ndopted under it, 
may hi forfeited to the stute 

(II  UDon conviction o f the o ffender in a c rim ina l proceeding o f a 
vio lation o f th is tit le  in a cou rt o f competent ju risd ic tion ; o r 

(2 ) upon judgment o f a court o f  competent ju risd ic tion  in a  proceed­
ing in rem  tha t an item specified above was used in o r in aid o f a 
vio lation o f  this title  o r a regu la tion  adopted under it.

lb ) It iin s  specified in (a ) o f th is section may he forfeited under this 
section regard less o r whether they were seized before institu ting the 
forfe itu re  action.

(c) An action fo r forfe itu re  under this section may be jo ined with un 
u ltc rna livu  action fo r damages brought by tho stute to recover dam- 
ages fo r the va lue o f fish and game o r parts o f them  o r nests o r eggs o f 
birds taken , transported o r possessed contrary to the provisions o f  thiB 
t it le  o r a regu lation  adopted under it.

(d l ft  is no defense thut the person who had the item  specified in (a ) 
o f this section in possession a t the time o f its use and seizure has not 
been convicted or acquitted in a crim ina l proceeding resu lting  from  o r 
arising sut o f its use.

Ifi

§ lC.0S.19fi Fish and Game S 10.05.195
(c ) Forfe itu re  may not he made o f an item subsequently sold to un 

innocent purchaser in good fn ith . The burden o f p roo f as to whether 
the purchaser purchased the item innocently and in good fa ith  hIi i i II 
bo on the purchuscr.

(f) An item forfeited under this section sh a ll ho disposed o f ut the 
discretion o f tho department. Before the departm ent disposes o f un 
a irc ra ft it s ltu ll consider transfe r o f ownership o f the iiirc ra il to the
A lusku W ing, C iv il A ir I ’ u tro l. (5 
SLA  198(1)
Effect uf iiniciiilmentM. — Thu IU83 

amendment added tho Hccmid senlcnro of 
subsection (0.

NOTES TO

Purposes for forfeiture. — See Stute 
v. Ilico, Sup. Cl. Op. No. 2321 (File Nos. 
4777, 4778), C2G P. 2d 104 (1981).
Strict construction against govern­

ment. — As a general rule, forfeitures are 
disfuvored by tho law, and thus forfeiture 
statutes should bo strictly construed 
against tho government. F/V Am. Eagle, 
ADF&G No. 39 v. Stnto, Sup. Cl. Op. No. 
2227 (File Nos. 3973, 3974, 4023). 620 
P.2d 657 (1980), appeal dismissed. 454 
U.S. 1130, 102 S. Cl. 985.71 L. Ed. 2d 284 
(1982).
Duo process requirements. — The 

standards of duo process under the Alaska 
and federal constitutions require that a 
deprivation of property bo accompanied by 
notice und opportunity for hearing at a 
meaningful lime to minimize possible in­
jury. F/V Am. Eagle, ADF&G No. 39 v. 
Stale, Sup. Ct Op. No. 2227 (Filo Nos. 
3973, 3974, 4023), 620 P2d 657 (1980), 
appeal dismissed, 454 U.S. 1130, 102 S. 
Ct. 985, 71 L. Ed. 2d 284 (1982).
When the seized property is used by its 

owner in earning o livelihood, notice and 
un unconditioned opportunity to contest 
tho state's reasons for seizing the property 
must follow the seizure within days, if not 
hours, to satisfy due process guarantees 
even where the government interest in 
the seizure is urgent. F/V Am. Eagle, 
ADF&G No. 39 v. Stale, Sup. Ct. Op. No. 
2227 (Filo Nos. 3973, 3974, 4023). 620 
P.2d 657 (1980), appeal dismissed, 454 
U.S. 1130, 102 S. Cl. 985,71 L. Ed. 2d 284 
(1982).
Due process does not require that any 

owner of a vessel seized by the state for 
suspected use in illegal activity has an ub- 
solute right to obtain release of the prop-

11 ch 124 SLA  1974; uni § 1 ch 18

DECISIONS

crty upon tho pouting of an adcquutc 
bond. To permit this would frustrate one 
purpose of forfeitures, which is to provent 
potsiblo uso of the property in further il­
licit acta. F/V Am. Eagle, ADF&G No. 39 
v. Stute, Sup. Ct. Op. No. 2227 (File Nos. 
3973, 3974, 4023), 620 P.2d C57 (1980). 
uppeal dismissed, 454 U.S. 1130, 102 S. 
Ct. 985, 71 L. Ed. 2d 284 (1982).
Where the seizure of a fishing vessel is 

authorized by n Judicially approved war- 
rant issued upon probuble cnu.su and the 
state files a civil compluinl on the next 
working day following the seizure, and 
the owners are promptly notified, the 
owners aru afforded procedural duo pro­
cess. State v. Buranof, Sup. Ct. Op. No. 
2785 (File Nos. 7287,7324), 677 I\2d 1245 
(1984), cert, denied, 496 U.S. 823, 105 S. 
Ct. 98. 83 L. Ed. 2d 43 (1984).
Section not preempted by federal 

law. — Tho Fishery Conservation and 
Management Act, 16 U.S.C. 4 1801 et 
seq., does not preempt slate regulation of 
king crab harvesting in the extraterrito­
rial fishery conservation zone by vessels 
registered In Alaska. Slate v. F/V 
Buranof, Sup. Cl. Op. No. 2787 (File Non. 
7287, 7324), 677 P.2d 1256 11984).
Tho federal Fishery Management and 

Conservation Act does not preempt Alas­
kan king crab regulation of vessels regis­
tered in Alusku. State v. Buranof, Sup. Ct. 
Op. No. 2785 (File Nos. 7287, 7324). 677 
P.2d 1245 (1984), ccrt. denied. 496 U.S. 
823, 105 S. Ct. 98, 83 L. Ed. 2d 43 (1984).
Concurrent Htnte jurisdiction of in 

rem ndmirulty forfeiture actions. — In 
rem udmirulty forfeiture actions brought 
by the state to enforce violations of law 
muy be brought in state courts under con-




