


J a n u a ry  3 0 , 1989

The H o n o r a b l e  Sam C o t t e n  
S p e a k e r  o f  t h e  H ou se  
A la s k a  S t a t e  L e g i s l a t u r e  
P .O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1
D e a r  M r .  S p e a k e r :
U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A la s k a  
C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a b i l l  r e g a r d i n g  p e n a l t i e s  
f o r  r e p e a t  t h e f t  o f f e n s e s .
T h i s  b i l l  c o r r e c t s  a  num ber o f  i n e q u i t i e s  i n  t h e  la w  g o v e r ­
n in g  r e p e a t  t h e f t  o f f e n s e s ,  w h ic h  p a s s e d  t h e  l e g i s l a t u r e  
l a s t  y e a r  a s  CSHB 461  ( J u d )  andi was s i g n e d  i n t o  law  a s  
c h .  1 3 3 ,  SLA 1 9 8 8 .  F o r  e x a m p le ,  u n d e r  t h a t  c u r r e n t  l a w ,  a 
p e r s o n  p r e v i o u s l y  c o n v i c t e d  tw i c e  o f  m is d em e a n o r  c o n c e a lm e n t  
o f  m e r c h a n d i s e ,  who i s  a g a i n  c h a r g e d  w i t h  c o n c e a lm e n t  o f  
m e r c h a n d i s e ,  i s  t r e a t e d  much m o re  h a r s h l y  t h a n  i f  t h e  p e r s o n  
h ad  p r e v i o u s l y  b e e n  c o n v i c t e d  t w i c e  o f  f e l o n y  t h e f t .  
S i m i l a r l y ,  a p e r s o n  c o n v i c t e d  tw i c e  o f  m is d em e a n o r  t h e f t ,  
who i s  a g a in  c h a r g e d  w i t h  t h e f t ,  i s  t r e a t e d  much m o re  
h a r s h l y  t h a n  i f  t h e  p e r s o n  h ad  p r e v i o u s l y  b e e n  c o n v i c t e d  
tw i c e  o f  f e l o n y  c o n c e a lm e n t  o f  m e r c h a n d i s e .
I n  o r d e r  t o  j u s t i f y  t h e  i n c r e a s e d  p e n a l t i e s  p r o v i d e d  by  
c h .  1 3 3 ,  SLA 1 9 8 8 ,  t h e  la w  m u s t  b e  f a i r l y  and  e q u i t a b l y
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The H o n o r a b l e  J a n  F a i k s  
A l a s k a  S t a t e  S e n a t o r  
P .O .  B ox  V
J u n e a u ,  A l a s k a  9 9 8 1 1  
D e a r  S e n a t o r  F a i k s :

On M onday , May 1 ,  1 9 8 9 ,  t h e  H ou se  w i l l  c o n s i d e r  CSHB
1 3 0 ( J u d ) ,  a b i l l  t h a t  m ake s  t e c h n i c a l  am endm en ts  t o  t h e  t h e f t  
s t a t u t e s .  T he  am endm en ts  a r e  n e c e s s a r y  t o  c o r r e c t  c o n s t i t u t i o n a l  
p r o b l e m s  i n  e x i s t i n g  la w  c r e a t e d  a s  a  r e s u l t  o f  l e g i s l a t i o n  t h a t  
p a s s e d  b o t h  h o u s e s  u n a n im o u s ly  l a s t  y e a r .  B e c a u s e  t h e  D e p a r tm e n t  
o f  Law h a s  s e r i o u s  c o n c e r n s  a b o u t  t h e  c o n s t i t u t i o n a l i t y  o f  o u r  
e x i s t i n g  t h e f t  s t a t u t e s ,  we a r e  h o p in g  t h a t  CSHB 1 3 0  ( J u d )  w i l l  
p a s s  t h i s  y e a r .

Any a s s i s t a n c e  y o u  c a n  p r o v i d e  i n  s c h e d u l i n g  a J u d i c i a r y
C om m it te e  h e a r i n g  on  t h i s  l e g i s l a t i o n  a t  t h e  e a r l i e s t  p o s s i b l e  
o p p o r t u n i t y  w o u ld  be  v e r y  much a p p r e c i a t e d .  O u r  c o n c e r n  a b o u t  
a d o p t i o n  o f  CSHB 1 3 0 ( J u d )  i s  s h a r e d  b y  r e p r e s e n t a t i v e s  o f  t h e  
A n c h o r a g e  P o l i c e  D e p a r tm e n t  who h a v e  b e e n  i n  f r e q u e n t  c o n t a c t  w i t h  
me a b o u t  t h e  p r e s s i n g  n e e d  f o r  t h i s  l e g i s l a t i o n .

F o r  y o u r  i n f o r m a t i o n ,  I  h a v e  p r o v i d e d  y o u  w i t h  c o p i e s  o f  
b a c k  up m a t e r i a l  p r e p a r e d  d u r i n g  t h e  H ou se  h e a r i n g s  on  CSHB 1 3 0  
( J u d ) . P l e a s e  l e t  me know  i f  y o u  h a v e  a n y  a d d i t i o n a l  q u e s t i o n s .

V e r y  t r u l y  y o u r s
DOUGLAS B . BA ILY

A s s i s t a n t  A t t o r n e y  G e n e r a l



ENHANCED CLASSIFICATION OF REPEAT THEFT OFFENSES 
C o m p a r is o n  o f  E x is t in g  L a w  a n d  C S IIB  1 30  ( J u d )

E X IS T IN G  S T A T U T E  C S H B  130

AS 11.46.220 - Concealment of Merchandise (A misdemeanor) 
Enhance Charge from B misdemeanor to A misdemeanor

IF
this offense is concealment of merchandise (B misdemeanor)

AND
the defendant has 2 prior convictions for:

N o  T h e f t  1 s t  (B  fe lo n y ) Y es
N o  T h e f t  2 d  (C  fe lo n y ) Y es
N o  T h e f t  3 d  (A m is d .)  Y es
N o  T h e f t  4 th  (B m is d .)  Y es
Y es C o n . m e r .  (C  fe lo n y ) Y es
Y es C o n . m e r .  (A  m is d .)  Y es
Y es C o n . m e r .  (B  m is d .)  Y es

AS 11.46.220 - Concealment o f Merchandise (C felony) 
Enhance Charge from A misdemeanor to C felony

IF
this offense is concealment of merchandise (A misdemeanor)

AND
the defendant has 2 prior convictions for:

N o T h e f t  1 s t  (B  fe lo n y ) Y es
N o T h e f t  2 d  (C  fe lo n y ) Y es

T h e f t  3 d  (A  m is d .)
N o - > $ 5 0 /< $ 5 0 0 Y es
N o - c r e d i t  c a rd Y es
N o - 3  B  m is d .  th e f t N o
Y es C o n . m e r .  (C  fc io n y ) C o n . Y es

m e r .  (A m is d .)
Y es - > 5 0 /$ 5 0 0 Yes
Y es - 3  B m is d .  th e f t N o
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EXISTING STATUTE CSIIB 130

AS 11.46.140 - Theft 3d (A misdemeanor) 
Enhance Charge from B misdemeanor to A misdemeanor

IF
this offense is theft 4th (B misdemeanor)

AND
the defendant has 2 prior convictions for:

Y e s  T h e f t 1 s t  (B  fe lo n y ) Yes
Y es T h e f t 2 d  (C  fe lo n y ) Yes
Y e s  T h e f t 3 d  (A  m is d .)  Yes
Y es  T h e f t 4 th  (B  m is d .)  Yes
N o  C on . m e r .  (C  fe lo n y ) Yes
N o  C on . m e r .  (A  m is d .)  Yes
N o  C o n . m e r .  (B  m is d .)  Yes

AS 11.46.130 - Theft 2d (C felony) 
Enhance Charge front A misdemeanor to C felony

IF
this offense is theft 3d (A misdemeanor)

AND
the defendant has 2 prior convictions for:

N o  T h e f t 1 s t  (B  fe lo n y ) Yes
Y es T h e f t 2 d  (C  fe lo n y ) Yes

T h e ft 3 d  (A  m is d .)
Y es  - > $ 5 0 /< $ 5 0 0  Yes
Y e s  - c r e d i t  c a r d  Y es
N o  - 3  B  m is d .  th e f t  N o
N o  C on . m e r .  (C  fe lo n y ) Yes

C on. m er.. (A  m is d .)
N o  - > $ 5 0 /< $ 5 G 0  Y es
N o  - 3  B  m is d .  th e f t  N o
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EXISTING STATUTE CSIIB 130

AS 11.46.120 -  Theft 1st (B felony)
Enhance Charge from C felony to B felony 

IF
this offense is theft 2d (C felony)

AND
the defendant has 2 prior convictions for:

Yes Theft 1st (B  fe lony) No
Yes Theft 2d (C  fe lony ) No
No Con. mer. (C  fe lony) No
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T h e  H o n o r a b l e  Max G ru e n b e rg  
A l a s k a  S t a t e  R e p r e s e n t a t i v e  
P .O .  B ox  V
J u n e a u ,  A l a s k a  9 9 8 1 1
D e a r  R e p r e s e n t a t i v e  G r u e n b e rg :

The  J u d i c i a r y  C om m it te e  s u b s t i t u t e  f o r  HB 1 3 0  c o r r e c t s  
p r o b l e m s  ^ in t h e  t h e f t  s t a t u t e s  t h a t  w e r e  u n i n t e n t i o n a l l y  c r e a t e d  
l a s t  y e a r  b y  p a s s a g e  o f  C S H B 4 6 1 ( J u d ) , y e t  r e t a i n s  and  s t r e n g t h e n s  
t h e  e n h a n c e d  p e n a l t y  s t r u c t u r e  t h a t  was c r e a t e d  l a s t  y e a r .  
A l t h o u g h  t h e  a t t a c h e d  c h a r t  s e t s  o u t  t h e  e f f e c t  o f  t h e  c h a n g e s ,  i t  
m ay  b e  u s e f u l  t o  p r o v i d e  y o u  w i t h  t h e  b a c k g r o u n d  o f  t h i s  m e a s u r e .

L a s t  s e s s i o n ,  members o f  t h e  A n c h o r a g e  P o l i c e  D e p a r tm e n t  
e x p r e s s e d  t h e i r  f r u s t r a t i o n  w i t h  t h e  lo w  p e n a l t i e s  im p o se d  o n  
d e f e n d a n t s  c o n v i c t e d  o f  m i s d e m e a n o r  t h e f t s ,  e v e n  w h e re  a d e f e n d a n t  
h a d  a  s i g n i f i c a n t  r e c o r d  o f  t h e f t  c o n v i c t i o n s .  T e s t im o n y  was g i v e n  
i n  s u p p o r t  o f  t h e  b i l l  b y  an  A n c h o r a g e  p o l i c e  o f f i c e r  who s t a t e d  
t h a t  h e  h ad  b e e n  i n v e s t i g a t i n g  m i s d e m e a n o r  i  . ^ f t s  f o r  o v e r  a y e a r ,  
a n d  h ad  d i s c o v e r e d  t h a t  t h e  s am e  p e o p l e  w e re  b e i n g  r e p e a t e d l y  
a r r e s t e d  f o r  t h e f t  o f f e n s e s .  T h e  o f f i c e r  f e l t  t h i s  was b e c a u s e  t h e  
p e n a l t i e s  p r o v i d e d  f o r  t h e f t  w e r e  i n a d e q u a t e  a n d  s u g g e s t e d  t h a t  
e n h a n c i n g  t h e  c l a s s i f i c a t i o n  f o r  r e p e a t  t h e f t  o f f e n s e s  w o u ld  w o r k  
t o  d e t e r  t h e f t s .

The  l e g i s l a t u r e  r e s p o n d e d  t o  t h e  c o n c e r n s  r a i s e d  b y  t h e  
A n c h o r a g e  p o l i c e  and  u n a n im o u s l y  p a s s e d  C S H B 4 6 1 ( J u d ) . 
U n f o r t u n a t e l y ,  t h e  s t a t u t e  c o n t a i n e d  a n um be r  o f  i n t e r n a l  
c o n t r a d i c t i o n s  t h a t  w e re  n o t  d i s c o v e r e d  d u r i n g  t h e  c o m m it t e e  
h e a r i n g s .  A f t e r  p a s s a g e ,  t h e  D e p a r tm e n t  o f  Law c a r e f u l l y  e x am in e d  
t h e  s t a t u t e  a n d  d i s c o v e r e d  t h a t  a p e r s o n  w i t h  a  m o re  s e r i o u s  
c r i m i n a l  h i s t o r y  o f  t h e f t  may b e  c h a r g e d  an d  s e n t e n c e d  m o re  
l e n i e n t l y  t h a n  som eon e  who had  c o m m i t t e d  l e s s  s e r i o u s  t h e f t s .

F o r  i n s t a n c e ,  u n d e r  AS 1 1 . 4 6 . 1 3 0 ( a ) ( 4 ) ,  a p e r s o n  c an  b e  
c o n v i c t e d  o f  s e c o n d  d e g r e e  t h e f t  (C  f e l o n y ) , i f  t h e  p e r s o n  c om m its  
t h i r d  d e g r e e  t h e f t  and  h a s  two p r i o r  c o n v i c t i o n s  f o r  t h i r d  d e g r e e  
t h e f t  (A m is d e m e a n o r )  . B u t ,  an o f f e n d e r  who c om m its  t h e  e x a c t  same 
A m is d e m e a n o r  t h e f t  o f f e n s e  and h a s  tw o  p r i o r  c o n v i c t i o n s  f o r  f i r s t  
d e g r e e  t h e f t  (B  f e l o n y )  may n o t  be  c o n v i c t e d  o f  s e c o n d  d e g r e e
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The a g g r a v a t e d  c o n c e a lm e n t  o f  m e r c h a n d i s e  p r o v i s i o n s  a r e  
a l s o  p r o b l e m a t i c .  The s t a t u t e  a g g r a v a t e s  a t h i r d  m is d e m e a n o r  
c o n c e a lm e n t  o f  m e r c h a n d i s e  t o  a f e l o n y .  H ow e v e r ,  a p e r s o n  w i t h  a 
w o r s e  h i s t o r y  o f  t h e f t  who t h e n  c om m it s  t h e  e x a c t  same c o n c e a lm e n t  
o f f e n s e  i s  g u i l t y  o n l y  o f  a  m is d e m e a n o r .  F o r  e x a m p le ,  a  p e r s o n  
p r e v i o u s l y  c o n v i c t e d  o f  a  f e l o n y  t h e f t  o f  j e w e l r y  ( t h a t  i s ,  s om eon e  
who c o m p l e t e s  t h e  t h e f t  o f f e n s e s )  c a n  o n l y  b e  c h a r g e d  w i t h  a 
m is d e m e a n o r  f o r  a  s u b s e q u e n t  m is d e m e a n o r  c o n c e a lm e n t  c h a r g e .  
H ow e v e r ,  a  m o re  i n e p t  t h i e f  who i s  r e p e a t e d l y  c a u g h t  b e f o r e  g e t t i n g  
t h e  p r o p e r t y  o u t  o f  t h e  s t o r e  i s  l i a b l e  f o r  f e l o n y  p e n a l t i e s .  T h i s  
schem e may v e r y  w e l l  b e  u n c o n s t i t u t i o n a l  a s  a  v i o l a t i o n  o f  e q u a l  
p r o t e c t i o n  ( t r e a t i n g  s i m i l a r l y  s i t u a t e d  p e r s o n s  d i f f e r e n t l y )  o r  due  
p r o c e s s  ( b e i n g  som ew ha t i r r a t i o n a l ) .

T he  f i n a l  p r o b l e m  r e l a t e s  t o  t h e  e f f e c t  o f  t h e  
l e g i s l a t i o n  on  o f f e n s e s  t h a t  a r e  s u b j e c t  t o  p r e s u m p t i v e  s e n t e n c i n g .  
U n d e r  e x i s t i n g  l a w ,  c e r t a i n  f e l o n y  t h e f t  o f f e n s e s  a r e  e n h a n c e d  f r o m  
a  C f e l o n y  t o  a  B f e l o n y .  H ow e v e r ,  s i n c e  a l l  f e l o n i e s  a r e  s u b j e c t  
t o  p r e s u m p t i v e  s e n t e n c i n g ,  t h e  e n h a n c e d  c l a s s i f i c a t i o n  f o r  s e l e c t e d  
f e l o n i e s  h a s  an  e f f e c t  t h a t  was u n i n t e n d e d  b y  t h e  s p o n s o r s  o f  l a s t  
y e a r ' s  l e g i s l a t i o n .  F o r  e x a m p le ,  u n d e r  c u r r e n t  l a w ,  a  t h i r d  
c o n v i c t i o n  f o r  a  C f e l o n y  t h e f t  o f f e n s e  w o u ld  b e  e n h a n c e d  t o  a B 
f e l o n y  a n d  t h e  p r e s u m p t i v e  s e n t e n c e  w o u ld  b e  s i x  y e a r s .  H ow e v e r ,  
an  o f f e n d e r  w i t h  tw o  p r i o r  c o n v i c t i o n s  f o r  f i r s t  d e g r e e  r o b b e r y  ( a n  
A f e l o n y )  o r  tw o  p r i o r  c o n v i c t i o n s  f o r  f i r s t  d e g r e e  b u r g l a r y  ( a  B 
f e l o n y ) , who was c o n v i c t e d  o f  C f e l o n y  t h e f t  w o u ld  n o t  b e  s u b j e c t  
t o  t h e  e n h a n c e d  c l a s s i f i c a t i o n  l a w ,  a n d  w o u ld  r e c e i v e  a  p r e s u m p t i v e  
t h r e e  y e a r  s e n t e n c e .

A l l  o f  t h e  p r o b l e m s  n o t e d  a b o v e  h a v e  b e en  c o r r e c t e d  i n  
CSHB 1 3 0 ( J u d ) . T h e s e  c h a n g e s  a r e  s u p p o r t e d  b y  t h e  A n c h o r a g e  P o l i c e  
D e p a r tm e n t ,  and  h a v e  b e e n  r e v i e w e d  a n d  a p p r o v e d  b y  S p e a k e r  C o t t e n .  
T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  e x p l a i n  t h i s  p i e c e  o f  c o r r e c t i v e  

• l e g i s l a t i o n .
V e r y  t r u l y  y o u r s ,



I V

‘  ^  S E S S I O N

F I S C A L  N O T E
REQUEST:

N o . 1 »
BILL VERSION^  HB 1 3 0  CTiaA  ) 

PUBLISH DATE: HOUSE 1 / 3 0 / 8 9

Revision D a te :._____________________________
Title : "An Art- r p l a f i n g .  t .f i-p p n a  1 t  ip_g_

f o r  r e p e a t  th e .it  o f f e n d e r s . 11---------

Agency Affected: D e p a r tm e n t o f  Law 
BRU :P r o g e c u t io n ____________________

S ponsor: R u le s  C o m m ittee  
Requestor: G o v e rn o r________

 __  Components : _ A IL

E X PE N D IT U R E S/R E V E N U ES: (Thousands of Dollars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FU N D IN G : (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

P O S IT IO N S :

FULL-TLME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

ANALYSIS : (Attach a separate page if necessary)
T h i s  b i l l  makes need ed  c o r r e c t i o n  t o  th e  i n c r e a s e d  p e n a l t y  p r e v i s i o n s  f o r  

r e p e a t  t h e f t  o f f e n d e r s ,  w h ich  p a s s e d  t h e  l e g i s l a t u r e  l a s t  y e a r  as  CSHB 461 ( J u d ) .  
B e c a u s e  th e  ch a n g es  p r o p o s e d  i n  th e  b i l l  a r e  r e m e d i a l  i n  n a t u r e ,  t h e  b i l l  w i l l  
n o t  have a f i s c a l  impact  on th e^ D ep artm en t  o f  Law.

l \ l
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- ‘ r  S E S S I O Nr  x v e

B IL L  V E R S IO N : H B  1 3 0 ____________
PUBLISH DATE: .HOUSE 1 /3 0 / 8 9

R E Q U E S T :
F I S C A L  N O T E

Revision Date: _  ____________
T illc : "An Act r e l a t i n g  to p e n a l t i e s

r e p e a t  t h e f t  o f f e n s e s . " ________________

Sponsor:
Requestor:

of A d m i n i s t r a t i o n
f o r

Agency Affected: D ept 
B R U :__ E u b U c -D e f e n d e r  A gency

R a l e s  C om m it te e
G o v e r n o r Components

EX PEN D ITU RES/REV EN U ES: (Thousands of Dollars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

i

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERALFUND 
FEDERAL FUNDS 
OTHER 
J7TAL

■ ■

- 6 - -U - -U - - b - - u - ......... - 0 -  1

P O S IT IO N S :

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach a seperate page if necessary)

Preparedby: JoHn SalfrfrT  .‘.ctVHMTblie Defender   . 279-754 1
Division: PubMc Defender Agency ______  ^ . Dec. 19, 1988

Approved by Commissioner: ;
Agency: How* \»A q S
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No. 3
B O X  V E R S IO N : 1 3  0

F I S C A L  N O T E

PUBLISH DATE: . HOUSE 1 / 3 0 / 8 9

it: S T I

Revision Da ic : _   , , „  , ,L Agency Affected: A d m i n i s t r a t i o n
T.-iift; "An A c t r e l a t i n g  t o  p e n a l t i e s  r r i i  . o f  f  j c e  o f  P u b l i c  A d v o ca c y  
f o r  r e p e a t  t h e f t  o f f e n s e s . "

Sponsor: a g i o s  C o m m i t t e e _____________
Requestor: G o v e r n o r

Components

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

.0 0 0 0 0 0

TOTAL OPERATING - -  n n n 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0 0 0 0 0 0

0 b 0 U u U '

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

0 0 0 . ....... 0. ........ 0 0

ANALYSIS : (Attach a separate page if necessary)

Preparedby: B r a n t  McGee, P u b l i c  A d v o c a t e   p w * • 2 7 4 - 1 6 8 4
D ivision: O f f i c e  o f  P u b l i c  A d v o c a c y  . D e c .  2 2 ,  i ^ o o

Approved by Commissioner: J o h n  A n d r ^ j T ^ ^  Date: /
Agency: D e p a r t m e n t  o f  A d m i n i s t r a t i o n
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