


IMEMORANDUM State of Alaska

Department of Law

to= Mary Halloran DAIE: March 31, 1988
Director
Division of-Policy filsno.: 663-88-0432
Office of Management and Budget
Office of the Governor tel. o.:  465-3600

subject: Retroactivity of HB 164

Assistant Attorney General

You requested our opinion as to whether CSHB 164 (Fin)
am ("HB 164"™), which would retroactively apply changes to the
economic limit factor in the Oil and Gas Properties Production
Tax (AS 43.55), would be Ilikely to be held constitutionally
permissible. If not, you ask our advice on "the maximum degree
ofretroactive application that would likely be held
permissible.”

1
The short answer is that the sections which would make
HB 164 retroactive toJune 1, 1987, would likely be held
constitutional. If the law was retroactive toJanuary 1, 1988,
it would certainly be held constitutional.

1. Article IlI. The first step in analysis is the A
ka Constitution, article Il, section 18:

Laws passed by the legislature become e
effective ninety days after enactment. The
legislature may, by concurrence of two-thirds of
the membership of each house, provide for another
effective date.

This section was designed to give the public three
months notice of a new law before it is applied to them - unless
the legislature, by a two-thirds vote, provides otherwise. State
v. A.L.I.V.E. Voluntary, 606 P.2d 769 (Alaska 1980). In~1line
with this provision, the general state policy is against retroac—
tive statutes, based on the philosophy that people ™"should be
able to rely on existing laws with reasonable certainty.”™ Norton
v. State, ABC Board, 695 P.2d 1090, 1093 (Alaska 1985). Retroac-
tive application of new laws requires an express statement in the
statute itself:

No statute is retrospective unless expressly
declared therein.
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The 1leading case on point 1is Atlantic Richfield v.
State, 705 P.2d 418, 438 (Alaska 1985). ~Tn this challenge to"
Alaska®s former '"separate accounting”™ oil tax statute, the Su-—
preme Court upheld retroactive application of the statute back
from the date of enactment to the beginning of the calendar year.
The bill in question was signed into law on July 8, 1978. It
provided:

* Sec. 4. This Act applies to taxable income
earned or received after December 31, 1977.

* Sec. 5. The Act takes effect immediately
in accordance with AS 01.10.070(c).

Ch. 110 SLA 1978.

Retroactive application was challenged by the oil com—
panies. The Supreme Court held that the statute was "properly
retroactive to January 1, 1978," because (1) the statute express—
ly stated it was to be recroactive, 1in accord with AS 01.10.090
and (2) the two-thirds vote requirement on the immediate effec—
tive date clause was met. The Court rejected oil company argu—
ments that a separate two-thirds vote was required for retroac—

tivity:

AS CI1.10.090 states that "[n]Jo statute is
retrospective unless expressly declared therein."”
A two-thirds vote requirement does not appear in
that section, or elsewhere in Alaska law. The
legislature, however, has recognized that where
retroactive application of a portion or all of a
bill 1is desired, an 1immediate effective date,
which does require a two-thirds vote under article
Il, sec. 18 and AS 01.10.070(a), should be used 1in
conjunction with the retroactivity section.

705 P.2d at 438, citing Legislative Affairs Agency, Manual of
Legislative Drafting Il (1977 ed.) and Uniform Rules of the Alas—
ka State Legislature, Rule 10 (May ~3,"1977) ; accord, Legislative
Affairs Agency, Manual of Legislative Drafting 28-29 (1987 ed.).

The language of sections 3 and 4 of HB 164 is similar
to the language approved by the Supreme Court 1in Atlantic Rich—

field, Ch. 110 SLA 1978. IT passed by the legislature with the
requisite two-thirds vote on the effective date clause, the bill
is certain to pass this first constitutional hurdle. Without

passage of the effective date clause by a two-thirds vote, the
retroactive application section will be void, and the bill will

operate prospectively only.
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whether the bill would offend guarantees of due process of law.
Generally speaking, there is no vested right in any particular
rate of taxation. Cohan v. Commissioner, 39 F.2d 540, 545 (2d
Cir. 1930) (LearnedHand, J.). Both Congress and state legisla—
tures can change tax statutes and apply the changes retroactive—

ly:

Taxation is neither a penalty 1imposed on the
taxpayer nor a liability which he assumes by con—
tract. It is but a way of apportioning the cost
of government among those who in some measure are
privileged to enjoy its benefits and must bear its
burdens. Since no citizen enjoys immunity from
that burden, 1its retroactive imposition does not
necessarily infringe due process, and to challenge
the present tax it is not enough to point out that
the taxable event, the receipt of income, antedat—
ed the statute.

Welch v. Henry, 305 U.S. 134, 146-147 (1935).

The federal rule on retroactivity is that "the applica—
tion of an 1income tax statute to the entire calendar year in
which enactment took place does notper se violate the Due Pro—
cess Clause of the Fifth Amendment.™ United States v. Darusmont,
449 U.S. 292, 297 (1980). A taxrate "may 5e retroactively
changed at the will of Congress at least for periods of less than
twelve months; Congresshas done so from, the outset...”™ Cohan,
39F.2d at 575, quoted in Darusmont, 449 U.S. at 298. The rule
is based in large part on Congressional history:

For more than seventy-five years it has been
the familiar legislative practice of Congress in
the enactment of revenue laws to tax retroactively
income or profits received during the year of the
session in which the taxing statuteis enacted,
and in some instances during the year of the
preceding session.

Welch, 305 U.S. at 148.

Welch wupheld a Wisconsin tax on dividends passed 1in
1935, and made retroactive to tax years 1933 and 1934. The Court
noted that the Wisconsin legislature meets every other year, and
thus the 1935 session was "the first opportunity after the tax
year in which the income was received” at which the tax could be
changed. Reaching back twelve months (1933 taxes were due in
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1934) did not "exceed" the "limit of permissible retroactivity."
Welch, 305 U.S. at 151.

The federal rule is based largely on questions of "fair
notice”™, whether "the nature or amount of the tax could not have
reasonably been anticipated by the taxpayer at the time of the
particular voluntary act which the statute later made the taxable
event." Welch, 305 U.S. at 147. Changes to tax rates are
presumed to be foreseeable. In Darusmont, for example, the Court
flatly rejected a taxpayer®s argument that retroactivity of an
income tax change was barred by due process concerns. The Court
stated that the proposed rate increase had been under public
discussion in the form of bills before Congress for about a year,
and therefore, the taxpayer *had ample advance notice of the
increase.” 449 U.S. at 299. -/

State courts generally follow the federal rule, noting
that "[t]ax provisions, as key components in a system designed to
fairly apportion the costs of government, seldom remain static.
Rather, we expect them to change in response to changing condi—
tions.”™ Martin v. Board of Assessment Appeals, 707 P.2d 348, 354
(Colo. 1985) . The Alaska Supreme Court, as noted above, approved
retroactive application of the O0il Tax Act to the full year 1in
which 1t was enacted. Atlantic Richfield. 1In another case, the
Alaska court had "no doubt™ that a license fee increase could
have been retroactive to the start of the year of enactment, if
the legislature had followed AS 01.10.090 and "stated expressly
that 1t 1intended the revised fee schedule to be retroactive."”
State, ABC Board v. Odom, 671 P.2d 375, 377 (Alaska 1983),
quoting United States v. Hudson, 299 U.S. 498, 500 (1937) ("it
has been the practice of Congress to make [income tax statutes]
retroactive for relatively short periods ... and repeated

The Court also rejected the taxpayer®s argument, based
on gift tax cases, that he "could have altered his behavior to
avoid the tax 1if. it could have been anticipated by him at the
time the transaction was effected.”™ Darusmont, 449 U.S. at 299.
Gift taxes seem to be the only tax area where the Court has been
receptive to arguments against retroactivity. The Court has
refused to consider income in the same light as the "one time
transaction” of a gift. "[A] tax on the receipt of income is not
comparable to a gift tax. We cannot assume that stockholders
would refuse to receive corporate dividends even if they knew
that their receipt would later be subjected to a new tax or an
increase of an old one.™ Welch v. Henry, 305 U.S. at 148-149,
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decisions of this court have recognized the practice and
sustained it as consistent with the due process clause of the
Constitution.").

Because HB 164, as written, goes back beyond the start
of the calendar year in which it will be passed, we cannot abso—
lutely assure you that the retroactivity section will be held

constitutional. By contrast, there 1is "no doubt™ that the bill
could be retroactive to January 1, 1988. Odom, Atlantic Rich—
field. However, going back further 1is not an insurmountable

problem by any means. The proposed effective date of May 31,
1987 is less than twelve months prior to the presumed date HB 164
will be enacted. Twelve months 1is a "short period,”™ approved by
the United States Supreme Court in Welch and again, albeit
implicitly, in Darusmont. The bill proposes to change tax rates,
an area which 1is presumed to be subject to legislative change on
a regular basis. In this particular case, the taxpayers have
been on actual notice that the tax rate might be changed since HB
164 was 1introduced in January, 1987. Thus, it can be argued that
the May 31, 1987 effective date does not violate due process. We
believe these arguments to be very strong, although, given the
widespread adherence to the "calendar year™ approach by the
courts, not absolutely certain of success.

RDM:no
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 6, 1989

SUBJECT: Retrospective application of the economic
limit factor tax amendments, CSHB 118 ( )

TO: Representative Cliff Davidson/”~Co-Chair
House Resources Committee

FROM: Jack Chenoweth
Legislative Cadn”elY#

The amendments requested are enclosed. The drafts differ
only as to the date of retrospective application of each.
The draft identified as 6-0652E applies the economic limit
factor (ELF) retrospectively to oil produced after June 30,
1987; the draft identified as 6-0652H applies the economic
limit factor retrospectively to oil produced after December
31, 1988. (A subsequent memo from your office specified
different alternative dates. Mechanically changing a date
in any of these drafts 1is not a significant drafting
problem.)

It is my understanding that these provisions limit the
applicability of the ELF to the state®s major producing
fields and that, as a consequence, the tax liability of some
taxpayers subject to the severance tax, AS 43.55, would be
increased, while the liability of others may decrease. ]/

2/ Under AS 43.55.020(a):

The gross production tax on oil or gas shall be
paid monthly. The taxis due on the 20th day of
each calendar month onoil or gas produced from
each lease or propertyduring the preceding month.
If the tax is not paidbefore the end of the month
in which it becomes due, the tax becomes
delinquent.

Thus, tax liability is incurred and remitted on a
monthly, not an annual basis. For oil production
during December, 1988, the tax became due and payable
January 20, 1989, and tax liability for oil production
during January, 1989, becomes due and payable February
20, 1989.
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A retroactive tax adjustment will apply if there 1is a valid
public purpose served by giving retrospective effect to that
adjustment. Here, the committee®s deliberations may be
critical. As a committee substitute for HB 118 is
considered, it would, in my judgment, be important to
develop a record on which a court, 1ifcalled upon to
consider an argument, would conclude that there was a public
purpose served by giving the adjustment a retrospective

effect.

A reasonable retrospective application will be sustained.
The farther back the retroactive provision is given effect,
the less likely a court would be to sustain the provision
without a clear showing of public purpose. (To foreclose a
claim altogether, this office has discouraged retrospective
application of severance tax adjustments beyond the narrow
period recognized under AS 43.55.020(a), that 1is, a change
amending the economic limit factor tobe made retroactive
only to the beginning of the month inwhich the bill is to
take effect. That approach should not create any problems
of retrospective applications since the tax liability would
not have become due on that date.)

1
RETROSPECTIVE APPLICATION OF THE AMENDMENTS:

Tax statutes may be made retroactive. 2! The threshold

2/ This office has also recently considered
proposed retrospective application of severance tax
adjustments, specifically relying on the federal and
state constitutional prohibitions against passage of ex
post facto laws. There are two ex post facto law
prohibitions of the federal constitution. Article 1,
section 9, clause 3 is a limitation on the federal
government, while article I, section 10, clause 1
imposes a similar limitation on the states. Alaska's
constitution also contains a limitation in section 15
of article I.

Our previous conclusion that federal and state
constitutional prohibitions against enactment of ex
post facto laws would support a challenge to the
amendment®s retrospective application was surely in
error. Federal court decisions have limited the
application of the limitations to criminal or penal
consideration 1is that the retrospective application of
the measure must not impair an obligation of contract.
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The impairmen-t of contract consideration appears to be
inapplicable in this instance. Retrospective application of
a newly-enacted statute may, in some instances, impair
obligations of contract, 1in violation of article 1, section
10 of the United States Constitution and article I, section
15 of the State Constitution. However, the Alaska Supreme
Court appears to have cut off an impairment of contract
argument applicable to retrospective application of a tax
amendment in Atlantic Richfield Co. v. State, 705 P.2d 418
(Alaska, 19857"! To the argument that the oil and gas
corporate income tax then in litigation impaired the
obligation of the state®s underlying lease contracts, the
court concluded that "[the] argument [was] without merit":

No lease provision has been 1impaired. In
entering into the leases the state could not, and did
not, contract away its power as a sovereign to tax
income earned in the state. Merrion v. Jicarilla
Apache Tribe, 455 U.S. 130, 102 S.Ct. 894, 71 L.Ed.2d
T\ (1982) disposes of this issue:

Contractual arrangements remain subject to
subsequent legislation by the presiding sovereign.
Even where the contract at issue requires payment
of a royalty for a license or franchise issued by
the government entity, the government®s power to
tax remains unless it "has been specifically
surrendered in terms which admit of no other
reasonable interpretation.”™ St. Louls V.

United R. Co., 210 U.S. 266, 280, 28 S.Ct. 630,
6"377T2"L7Ea~1054 (1908).

455 U.S. at 148, 102 S.Ct. at 907, 71 L.Ed.2d at 36
(citations omitted); see also Exxon v. Eagerton, 462

statutes, concluding that retrospective tax legislation is
not prohibited by the ex post facto clause. Personal
Finance Co. v. United States, 86 F. Supp. 779 (U.Del.,
1949). See 16A Am. Jur. 2d secs. 636, 677. Decisions 1in
other state courts have sim ilarly concluded. Parlato v.
McCarthy, 69 A.2d 648 (Ct., 1949), Walker v. Commonwealth,
130 S.w.2d 27 (Xy., 1939). The Alaska Supreme Court has not
extended application of the state constitutional ex post
facto prohibition beyond penal or criminal matters. Danks
v. State, 619 P.2d 720 (Alaska, 1980); Creekpaum v. State,
75T7P .2d 1139 (Alaska, 1988).
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U.S. at -187-94, 103 S.Ct. at 2304 - 2307, 76 L.Ed.2d at
508-12.

705 P.2d 418, at 438.

If legislation acts retrospectively, the nature and duration
of its retrospective application should be reasonable. The
arguments favoring a reasonable retrospective operation
arise out of the equal protection and due process clauses of
the state and federal constitutions.

Federal equal protection considerations:

State legislation retroactively imposing a tax is not
necessarily and certainly invalid under the equal protection
clause of the Fourteenth Amendment to the federal
constitution. The 1inquiry to be made is one of whether the
retroactivity impairs substantial, vested rights, and 1is
reasonable in the circumstances. As to retroactively
imposed new taxes, the courts have been reluctant to find a
violation because of the impairment of a vested right. Welch
v. Henry, 305 U.S. 134, 83 L.Ed. 87, 59 S.Ct. 121 (1938T;
rehearing denied 305 U.S. 675, 83 L.Ed. 437, 59 S.Ct. 250
(1938). 3/ Several state courts have agreed. See Garrett

3/ In Welch, the United States Supreme Court
concluded that a Wisconsin state statute, enacted in
1935 and operating retrospectively to tax corporate
dividends earned 1in 1933 which, when received, were
deductible from gross income, did not violate the equal
protection clause. The tax rates applied to the
dividends differed from the rates applicable to other
types of taxable income. As to the retrospective
application of the new tax to dividends that were, when
earned, exempt from tax, the court noted that:

The equal protection clause does not preclude the
legislature from changing its mind in making an
otherwise permissible choice of subjects of
taxation. The very fact that the dividends were
relieved of tax [in 1933], when the need was less,
is basis for the legislative judgment that they
should bear some of the added burden when the need
is greater.
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Freight Lines- v. State Tax Commission, 135 P.2d 523, at 526,
"527 (Utah, 1943); Colonial Pipeline Co. v. Commonwealth, 145
S.E.2d 227 (Va., 1965), reh. den. (1966), app. dismissed,
384 U.S. 268, 16 L.Ed.2d 523, 86 S.Ct. 1476 (1966). 4/

Numerous retroactive revisions of the federal and
Wisconsin revenue laws . . . have imposed taxes on
subjects previously untaxed and shifted the burden
of old taxes by changes in rates, exemptions, and
deductions. It has never been thought that such
changes involve a denial of equal protection if
the ne™> taxes could have been included in the
earliei act when adopted. If some retroactive
alteration in the scheme of a uax act 1is
permissible, as is conceded, it seems plain that
validity, so far as equal protection 1is concerned,
must be determined, as in the case of any other
tax, by ascertaining whether the thing taxed falls
within a distinct class which may rationally be
treated differently from other classes. If such
changes are forbidden in the name of equal
protection, legislatures in laying new taxes would
be left powerless to rectify to any extent a
previous distribution of tax burdens which
experience had shown to be inequitable, even
though constitutional.

83 L.Ed. 87, at 92.

4/ In Garrett Freight lines v. State Tax
Commission, 135 P.2d 523 (Utah, 1943), the Utah Supreme
Court, called upon to determine whether an excise tax
levied on the use of diesel motor fuel that was used
prior to the date the legislative act became law, found
no equal protection violation:

It is well settled that a tax does not necessarily
violate the Federal Constitution merely because it
contains retroactive features. Milliken v. United
States, 283 U.S. 15, 21, 51 S.Ct. 324, 75 L.Ed. 809
[(U.S., 1931)]; Billings v. United States, 232

U.S. 261, 34 S.Ct /472”1, 3BT7"EdV"b96"ITUTSYI.,
1914)]; Welch v. Henr 305 U.S. 134, 59 S.Ct.

121, 125TS3H/ EXdTTT /[ (U.S., 1938)]

Neither the Federal Constitution nor the Utah
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Federal due process considerations:

Retroactive imposition of a tax is not necessarily a
violation of the due process clause of the Fourteenth
Amendment to the federal constitution. The leading case 1is
Welch, cited earlier, 1in which the United States Supreme
Court determined:

The objection chiefly urged to the taxing statute 1is
that it is a denial of due process of law because 1in
1935 it imposed a tax on income received in 1933. But
a tax is not necessarily unconstitutional because
retroactive. Milliken v. United States, 283 U.S. 15,
21, 75 L.Ed. 809, 814, 51 S.Ct. 32% [(1931)1, and cases
cited. Taxation 1is neither a penalty imposed on the
taxpayer nor a liability which he assumes by contract.
It is but a way of apportioning the cost of government
among those who in some measure are privileged to enjoy
its benefits and must bear its burdens. Since no
citizen enjoys immunity from that burden, its
retroactive imposition does not necessarily infringe
due process, and to challenge the present tax it is not
ehough to point out that the taxable event, the receipt
of 1income, antedated the statute.

83 L.Ed. 87, at 93. But the assertion that due process is
not violated is not absolute and, the courthas said that

In each case it is necessary to consider the nature
the tax and the circumstances 1in whichit is laid
before i1t can be said that its retroactive application
is so harsh and oppressive as to transgress the
constitutional limitation.

Id.

Similarly, 1in Garrett Freight Lilies, earlier cited, the Utah
Supreme Court determined that the due process clause 1is not

Constitution has any provision in terms prohibiting
retroactive legislation - excepting that which forbids the
enactment of ex post facto laws. [Citations omitted.] That
clause relates to criminal and penal matters and does not
affect legislation such as the statute here involved.

Calder v. Bull, 3 Dali. 386, 390, 1 L.Ed. 648, 1 Kent
Commentaries 409; 3 Story on Constitution 212; 18 C.J.S.
Constitutional Law, sec. 435, p. 886.

of
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a limitation on the state®"s ability to retrospectively
impose a tax:

Although basing its case upon the due process clause,
appellant does not show wherein the tax constitutes any
arbitrary and oppressive discrimination except to
assert that a tax based upon a transaction consummated
prior to passage of the act amounts to a taking of
property without due process. It has many times been
questioned whether the due process clause constitutes
any limitation upon the taxing power. In this
connection we quote from Mr. Justice Sutherland of the
United States Supreme Court in an opinion upholding the
validity of a statute of the State of Washington
levying a tax upon the sale of oleomargarine:

Except in rare and special instances, the due
process of law clause contained in the Fifth
Amendment is not a limitation upon the taxing
power conferred upon Congress by the Constitution.
* * * And no reason exists for applying a
different rule against a state in the case of the
Fourteenth Amendment. * * * That clause is
applicable to a taxing statute such as the one
here assailed only if the act be so arbitrary as
to compel the conclusion that it does not involve
an exertion of the taxing power, but constitutes,
in substance and effect, the direct exertion of a
different and forbidden power, as, for example,
the confiscation of property. * * * Collateral
purposes or motives of a Legislature in levying a
tax of a kind within the reach of its lawful
powers are matters beyond the scope of judicial
inquiry. * * * Nor may a tax within the lawful
power of a state be judicially stricken down under
the due process clause simply because its
enforcement may or will result in restricting or
even destroying particular occupations or
businesses, * * * unless, 1indeed, as already
indicated, 1its necessary interpretation and effect
be such as plainly to demonstrate that the form of
taxation was adopted as a mere disguise, under
which there was exercised, in reality, another and
different power denied by the Federal Constitution
to the state.

A. Magnano Co. v. Hamilton, 292 U.S. 40, 54 S.Ct. 599,
601, 78" L.ird". rrur:
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Garrett Freight Lines, 135 P.2d 523, at 527.

Courts have, however, considered retrospective tax
legislation unconstitutional as a violation of the due
process clause when, as Welch concludes, in light of "the
nature of the tax and the circumstances in which it 1is
laid,” the legislation is "so harsh and oppressive as to
transgress [that] constitutional limitation.”™ Welch v.
Henry, 305 U.S. 134, 59 S.Ct. 121, 83 L.Ed. 87, at 93. The
question is typically one of the degree of harshness, based
upon consideration of factors such as (1) the effect of the
retroactive application of legislation amending a tax on a
taxpayer®s voluntary act that was influenced by the
taxpayer®"s understanding of tax incidence or consequence at
the time of that act, especially if the tax to be imposed or
amended is "novel,” (2) the sufficient certainty of the
taxpayer®"s expectation of money that is jeopardized by the
retroactive legislation, (3) the length of the period of the
legislation®s retrospective application, and (4) the
importance of the public purpose to be served by the action.
The first three elements are, to some degree, based on the
taxpayer®s expectations, while the fourth involves a
determination of a public interest that necessitated the
actual enactment.

Computation and payment of the severance tax is not greatly
determinative of taxpayers®™ taxable activities that generate
the tax liability, nor does this proposed legislation seem
to strike at activities of a taxpayer that reasonably relied
on the current severance tax rates before this bill proposed
amendment of that tax. It is the "length of the period of
the legislation®s retrospective application and the
importance of the public purpose to be served that need be
most carefully considered.

The state"s strongest case would be one that suggests that
the purpose of the retroactive provision was remedial and
that its impact was limited to the shortest period
practicable. One benchmark date that might serve that
purpose is July 1, 1988 (start of the current fiscal year,
if, indeed, the principal purpose of the retroactive
application is to meet revenue shortfalls ir. this fiscal
year); a number of cases would sustain the argument that the
legislation may be retrospective over the calendar or fiscal
period of its enactment. An alternative--riskier because of
the length of the period over which that retroactivity would
reach back, but perhaps stronger from the point of view of
public policy considerations--would be that date in 1987
when the ten-year exemption from the ELF"s operation expired
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and the economic limit factor became applicable to the
state®s major producing fields. But this would probably be
justified only if the state could demonstrate that the
conditions that suggested in 1981 that adoption of the ELF
would benefit production are now shown to have been
inaccurate or incorrect.

State due process and equal protection considerations;

Nothing in my quick research suggested that an analysis

under the state®"s "due process®"5 clause, article 1, section
7, would reach a conclusion at variance with the decisions
based on the comparable federal provision discussed above.

State "equal protection” analysis differs, though the
conclusion reached under that analysis 1is consistent with
the conclusions reached under the analysis applicable to the
federal provisions. In State v. Erickson, 574 P.2d 1
(Alaska, 1976), the court established a "single test"”
approach for state-constitution based equal protection
analysis, essentially requiring that the court (1) ascertain
the purposes of the legislation to determine whether they
are legitimate; (2) determine whether the means chosen to
accomplish the objectives actually do so; and (3) balance
the importance of the state®"s interest against the
constitutional right involved. The state has plenary
authority to tax. Assuming an adequate record--and the
April, 1988, "ELF Policy Perspective™ document may be
sufficient--the ELF adjustments now proposed, adding to tax
liability on the major producing fields that are most
profitable but continuing or reducing rates on marginally
producing fields, seems to bear a strong correlation to the
state®"s efforts to impose a tax burden on an oil field"s
production that is consistent with the field"s economics.
By that analysis, if the retrospective application of the
change 1is reasonable, the court should reject any state
constitutional equal protection-based claim.

I
IS THERE A NEED FOR A SEVERABILITY CLAUSE?
A severability clause is not needed, and one has not been
included in either draft. In the absence of a severability
clause, you may rely on AS 01.10.030.

TO THE EXTENT THAT THE BILL MAKES A RETROACTIVE TAX
REDUCTION, MAY THE LEGISLATURE PROVIDE FOR THAT TAX
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REDUCTION BY-A CREDIT AGAINST THE TAXPAYER®"S FUTURE TAX
LIABILITY, OR IS THE PAYMENT OF AN IMMEDIATE [CASH] REFUND

REQUIRED?

If retrospective application of the ELF adjustment reduces
the tax liability of r j taxpayer, the revenue having been
received and deposited into the general fund, the state
would not be able to refund amounts that have been
previously paid by the taxpayer to that taxpayer without an
appropriation. However, article IX, section 6 of the state
constitution provides that appropriations of public money
may be made only for a public purpose. In states operating
with a constitutional provision comparable to Alaska®s in
which there has been a proposed payment of a retroactive
refund of a validly enacted tax, the appropriation has been
held to violate those constitutional provisions. Japan
Line, Led, v. MacCaffree, 558 P.2d 211 (Wash., 1977); City
of Yakima v. Huza, 407 P.2d 815 (Wash., 1965); 1In re Estate
of Skinner, 303 P.2d 745 (Cal., 1956); San Bernardino County
v. Way, TT7 P.2d 354 (Cal., 1941). These considerations
then would favor the use of a credit due the taxpayer
against the taxpayer®s future tax liability, for che use of
this approach would necessarily avoid a "public purpose”
challenge under article IX, section 6.

v

TO THE EXTENT THAT THE BILL MAKES A RETROACTIVE TAX
REDUCTION, IS INTEREST PAYABLE ON THAT REDUCTION? IF SO,
FROM WHAT DATE WOULE INTEREST ACCRUE?

Assuming the draft makes a retroactive tax reduction, 1
would treat the reduction as the equivalent of a refund of
taxes legally collected. In a refund situation, the
legislature may shape the conditions and limitations of that
refund. While interest is generally recoverable on the
amount of the refund, the few Alaska precedents suggest that
payment of interest is discretionary and depends principally
on whether or not the legislature, by statute, has
authorized 1its payment.

By statute, interest is allowed on an overpayment of a tax
levied and collected under AS 43. See AS 43.05.280. That
statute is,, of course, more generally applicable to
instances involving tax payments made in regular fashion,
and not to adjustments made by retrospective application of
a change of the tax law. But it would seem to have
applicability to the changes suggested under AS 43.55.
Apart from the statute, 1 know of nothing that mandates
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payment of in-terest on a tax refund due for a tax that, at
the time of levy, was legally collectable, and suggest that
the state may act with respect to interest on the tax
refunds as it sees fit.

The committee should determine what it wants to do and give
instructions, and the draft will be prepared accordingly.

v

TO THE EXTENT THAT THE BILL INCREASES A TAXPAYER®"S
LIABILITY, IS THE TAXPAYER OBLIGATED TO PAY INTEREST ON THE
INCREASED LIABILITY? IF SO, FROM WHAT DATE WOULD INTEREST

ACCRUE?

Assuming the committee substitute serves to establish a
greater liability on the part of certain taxpayers for one
or more "past due™ months, that liability arises not under
AS A3.55.020(a), but by operation of this law. The
legislature has authority to determine whether interest
should be paid, and from what date it should be paid.

The bill should not leave taxpayers subject to the assertion
that they failed to remit taxes by the deadlines established
in AS 43.55.020(a). In each measure, |1 have incorporated an
additional provision that sets a date certain for

reporting and paying the retroactive tax liability.
Thereafter, if the amount due has not been timely remitted,
provisions governing delinquency should apply.

*

Your January 30 memo asks other questions concerning
retroactive application of the proposed ELF changes. Let me
briefly respond.

As should be clear from the decision in Atlantic Richfield
v. State, there is sound benefit in adhering to the
requirements outlined in the Agency®s drafting manual. The
current manual, at pp. 27, 28, instructs that

The language providing for retroactive application of a
bill or part of a bill should be set out in a separate
section immediately preceding the effective date
section. The retroactive section and the sections in
the bill that are to be retroactive should have
immediate effective date clauses.

I am bound to follow the drafting manual, and any draft
version of legislation prepared for the committee®s
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consideration that contained a retroactive provision would
necessarily include an immediate effective date. All the
drafts 1 would provide for the committee®s consideration
would contain the effective date clause. However, if, 1in a
mark-up, the committee directs (on the record) deletion of
the clause with the immediate effective date, | would
provide the bill with that section omitted. But, before
departing from the directive of the manual, 1 would wan, to
have committee instruction, for 1 think it is important that
the record show why there has been a departure from standard
drafting procedure.

IT one house or both houses fail to adopt an immediate
effective date for legislation having a retroactive
provision, the bill would still take effect. The effective
date would be delayed 90 days, however, but the retroactive
elements of the legislation would not be impaired by that
delay.

JBC kb
wkkl1/109
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MEMORANDUWM March 27, 1989
SUBJECT: Failure of effective date in CSHB 118
(Resources) and retroactivity
TO: Senator Jan Faiks, Chair
Senate Judiciary Committee
ATTN: Chris
FROM: Jack Chenoweth

Legislative

Late last week the House of Representatives narrowly passed
CSHB 118 (Resources), amending the economic limit factor
applicable to the state severance tax. At the same time, it
failed to adopt the clause giving the act immediate effect
by the requisite two-thirds vote.

The bill 1is before your committee as CSHB 118 (Resources)
(eff. date failed).

Section 4 of CSHB 118 (Resources)(eff. date failed) makes
the economic limit factor amendments retrospectively opera—
tive to January 1, 1989. If that date 1is tested and found
constitutionally lacking, section 5 of the Act identifies an
alternative retroactive application date, the first day of
the month in which the Act takes effect.

In light of an Opinion of the Attorney General of March 31,
1988, you have asked whether the bill"s passage, if coupled
with the failure of the immediate effective date clause,
would invalidate retrospective application of the legis—
lation. The opinion in question examined House Bill 164 of
the Fifteerth Legislature. The particular provision in the
opinion that generates the question appears to be the con—
cluding paragraph of the first section of the analysis, a
paragraph that reads:

The language of sections 3 and 4 of [CSHB 164 (Fi—
nance)] 1is similar to the language approved by the
[Alaska] Supreme Court in Atlantic Richfield [v. State,
705 P.2d 418 (Alaska 1985)11 Ch"™" 110, SLA 197SI- 1F~
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passed by the legislature with the requisite two-thirds
vote on the effective date clause, the bill 1is certain
to pass [the] first constitutional hurdle. Without
passage of the effective date clause by a two-thirds
vote, the retroactive application section will be void,
and the bill will operate prospectively onlyT

Emphasis added.
In the Atlantic Richfield decision cited, the opinion notes:

Retroactive application [of separate accounting] was
challenged by the oil companies. The Supreme Court

held that the statute was "properly retroactive to Jan—
uary 1, 1978," because (1) the statute expressly stated
it was to be retroactive, in accord with AS 01.10.090
and (2) the two-thirds vote requirement on the immedi—
ate effective date was met. The Court rejected oil
company arguments that a separate two-thirds vote was
required for retroactivity:

AS 01.10.090 states that "[n]o statute 1is retro—
spective unless expressly declared therein.” A
two-thirds vote requirement does not appear in
that section, or elsewhere in Alaska law. The
legislature, however, has recognized that where
retroactive application of a portion or all of a
bill is desired, an immediate effective date,
which does require a two-thirds vote under article
I, sec. 18 and AS 01.10.070(a), should be used 1in
conjunction with the retroactivity section.

705 P.2d [418], at 438, citing Legislative Affairs
Agency, Manual of Legislative Drafting 11 (1977 ed.)
and Uniform Rules of the Alaska State Legislature, Rule
10 (May 3, 1977); accord, Legislative Affairs Agency,
Manual of Legislative Drafting 2P-29 (1987 ed.).

The interrelationship of the effective date clause and the
retrospective application of the substantive statutory pro—
visions in legislation is not governed by either the state
constitution or statute. Each stands on its own and each
can therefore have independent operational effect.

An effective date provision addresses when a particular
bill, enacted into law, is to become effective. "Become[s]
effective” 1is defined to mean "becomes applicable,”™ AS 01.-
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10.070(f)(3), and identifies the time from which the legis—
lature intends that the substantive changes made in the par—
ticular bill are to be given legal application--the time

when the bill"s application as law is to begin. An effec—
tive date clause is essentially procedural.

A retroactive or retrospective applicability clause, on the
other hand, 1is a provision that acts to "[give] to pre—
enactment conduct a different legal effect from that which
it would have had without the passage of the statute.”
Hochman, The Supreme Court and the Constitutionality of Re—
troactive Legislation, 73 Harv. L. Rev. 692 (1960). Retro-
spective application goes to the legal effect of conduct
that had occurred prior to the enactment of the legislation
in question, changing the legal consequences of an act after
the act had occurred. Most commentators summarily charac—
terize legislation applied retrospectively as affecting ex—
isting rights. It is because of this characteristic that
courts will carefully scrutinize retrospective civil stat—
utes under either the impairment of contract®™ or due process
clauses, but otherwise a statute given retroactive effect
will operate by 1its terms.

Thus, retrospective applicability of legislation and effec—
tive date provisions giving validity to enacted legislation
serve different ends. In the absence of a constitutional or
statutory provision or case decision holding that the two
are to be treated together, there 1s nothing to require
linkage between them. The state constitution and state
statute do not do so explicitly. Neither "due process™ nor
"impairment of contract” provisions so implicitly require.
Nor, I suggest, does the court"s decision in Atlantic
Richfield that is relied on in the Attorney Generalls Opin-
ion. Far from being conclusive on the point, the court"s
reference in that decision merely repeats the suggestion or
directive of the Legislative Drafting Manual that when it 1is
desired that portions of a bill are to have retroactive ef—
fect, an immediate effective date clause "should"” be used 1in
conjunction with it.

The Legislative Drafting Manual®s recommended use of an im—
mediate effective date provision in conjunction with a retro—
spective application section may be regarded as a matter of
drafting policy and convenience rather than one of legal
necessity. From the policy perspective, there is little
sense, at least in theory, to delay the taking effect of

those portions of a bill that are to have retroactive effect
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by 90 days when, to better accord with effectuating the leg—
islature™s intent that substantive relationships be changed
retrospectively, the desired retroactive effect may be
promptly obtained by giving the bill"s provisions immediate
effect.

Substantive constitutional questions concerning retrospec—
tive application of any legislation aside, the sole proce—
dural requirement applicable to retrospective application of
legislation is AS 01.10.090, with 1its directive that a stat—
ute is not retrospective unless it so expressly declares.
CSHB 118 (Resources)(eff. date failed) meets that require—
ment.

There 1is nothing to indicate that article 11, section 18,

the state constitutional provision otherwise applicable to
giving effect to legislation, should not operate in this
instance. That section, as you well know, directs that laws
passed by the legislature become effective ninety days after
enactment unless, by a two-thirds vote of each house, a dif—
ferent effective date is provided. As to the bill"s effec—
tive date, the suggestion or directive of the Drafting Manu—
al (". . . an immediate effective date . . . should be used
in conjunction with the retroactivity section™) was met 1in
the drafting of the initial versions of legislation. That
clause was necessarily deleted by its failure to obtain 27
affirmative votes in the House.

The two provisions are not mutually dependent. They are
independent provisions that operate, as 1 think they must do
with respect to CSHB 118 (Resources) (eff. date failed), to
delay the taking effect of the bill and making its changes
retrospectively applicable to one of the dates identified 1in
sections 4 and 5 of the bill.

In summary, |1 disagree with the language of the Attorney
General®s Opinion cited. The court®"s reference in Atlantic
Richfield to a recommendation of the Legislative Drafting
Manual 1is not, 1in my judgment, to compel the conclusion that
"without passage of the effective date clause by a two-
thirds vote, the retroactive application section will be
void, and the bill will operate prospectively only.” Arti—
cle 11, section 18 and AS 01.10.090 may operate independent—
ly and, when the requirements of AS 01.10.090 are met (as
they are 1in the House-passed bill), the failure of the leg—
islature to adopt an effective date clause is not fatal to a
retroactive application of the legislation.

JBC :kb
wkk3/7036
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M EMORANDUM March 28, 1989
SUBJECT: SCS CSHB 118(Judiciary)
T0: Senator Jan Faiks, Chair

Senator Judiciary Committee

FROM: Jack Chenoweth
Legislative Cou:

In content, the draft Senate Judiciary Committee Substitute
accompanying this memorandum is exactly the same as the
original bill, House Bill 118, first introduced by the House
Finance Committee.

JC:gc
VJIKG8/080

Enclosure
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MEMOR ANDVM March 27, 1989

SUBJECT: Failure of effective date in CSHB 118
(Resources) and retroactivity

TO: Senator Jan Faiks, Chair
Senate Judiciary Committee
ATTN: Chris Christensen

FROM: Jack Chenowethy~(" &

Legislative

Late last week the House of Representatives narrowly passed
CSHB 118 (Resources), amending the economic limit factor
applicable to the state severance tax. At the same time, it
failed to adopt the clause giving the act immediate effect
by the requisite two-thirds vote.

The bill is before your committee as CSHB 118 (Resources)
(eff. date failed).

Section 4 of CSHB 118 (Resources)(eff. date failed) makes
the economic limit factor amendments retrospectively opera—
tive to January 1, 1989. If that date is tested and found
constitutionally lacking, section 5 of the Act identifies an
alternative retroactive application date, the first day of
the month 1in which the Act takes effect.

In light of an Opinion of the Attorney General of March 31,
1988, you have asked whether the bill"s passage, if coupl.ed
with the failure of the immediate effective date clause,
would invalidate retrospective application of the legis—
lation. The opinion in question examined House Bill 164 of
the Fifteenth Legislature. The particular provision in the
opinion that generates the question appears to be the con—
cluding paragraph of the first section of the analysis, a
paragraph that reads:

The language of sections 3 and 4 of [CSHB 164 (Fi—
nance)] 1is similar to the language approved by the
[Alaska] Supreme Court in Atlantic Richfield [v. State,
705 P.2d 418 (Alaska 1985)T Ch~~7T0",""SLA 1978T U
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passed by the legislature with the requisite two-thirds
vote on the effective date clause, the bill is certain
to pass [the] first constitutional hurdle. Without
passage of the effective date clause by a two-thirds
vote, the retroactive application section will be void,
and the bill wliTT"operate prospectively only.

Emphasis added.
In the Atlantic Richfield decision cited, the opinion notes:

Retroactive application [of separate accounting] was
challenged by the oil companies. The Supreme Court

held that the statute was "properly retroactive to Jan—
uary 1, 1978," because (1) the statute expressly stated
it was to be retroactive, 1in accord with AS 01.10.090
and (2) the two-thirds vote requirement on the immedi—
ate effective date vas met. The Court rejected oil
company arguments that a separate two-thirds vote was
required for retroactivity;

AS 01.10.090 states that "[n]Jo statute is retro—
spective unless expressly declared therein.”™ A
two-thirds vote requirement does not appear in
that section, or elsewhere in Alaska law. The
legislature, however, has recognized that where
retroactive application of a portion or all of a
bill is desired, an immediate effective date,
which does require a two-thirds vote under article
Il, sec. 18 and AS 01.10.070(a), should be used in
conjunction with the retroactivity section.

705 P.2d [418], at 438, citing Legislative Affairs
Agency, Manual of Legislative Drafting 11 (1977 ed.)
and Uniform Rules of the Alaska State Legislature, Rule
10 (May 3, 1977); accord, Legislative Affairs Agency,
Manual of Legislative Drafting 28-29 (1987 ed.).

The interrelationship of the effective date clause and the
retrospective application of the substantive statutory pro—
visions in legislation is not governed by either the state
constitution or statute. Each stands on its own and each
can therefore have independent operational effect.

An effective date provision addresses when a particular
bill, enacted into law, is to become effective. "Becomefs]
effective” 1is defined to mean "becomes applicable,”™ AS 01.-



Senator Jan Faiks
Page 3
March 27, 1989

10.070(f)(3), and identifies the time from which the legis—
lature intends that the substantive changes made in the par—
ticular bill are to be given legal application--the time

when the bill*s application as law is to begin. An effec—
tive date clause is essentially procedural.

A retroactive or retrospective applicability clause, on the
other hand, 1is a provision that acts to "[give] to pre—
enactment conduct a different legal effect from that which
it would have had without the passage of the statute.”
Hochman, The Supreme Court and the Constitutionality of Re—
troactive Legislation”! 73 Harv. L. Rev'! 692 (1960). Retro—
spective application goes to the legal effect of conduct
that had occurred prior to the enactment of the legislation
in question, changing the legal consequences of an act after
the act had occurred. Most commentators summarily charac—
terize legislation applied retrospectively as affecting ex—
isting rights. It is because of this characteristic that
courts will carefully scrutinize retrospective civil stat—
utes under either the impairment of contract or due process
clauses, but otherwise a statute given retroactive effect
will operate by its terms.

Thus, retrospective applicability of legislation and effec—
tive date provisions giving validity to enacted legislation
serve different ends. In the absence of a constitutional or
statutory provision or case decision holding that the two
are to be treated together, there 1is nothing to require
linkage between them. The state constitution and state
statute do not do so explicitly. Neither "due process" nor
"impairment of contract” provisions so implicitly require.
Nor, | suggest, does the court"s decision in Atlantic
Richfield that is relied on in the Attorney General®s Opin-
ion. Far from being conclusive on the point, the court®s
reference in that decision merely repeats the suggestion or
directive of the Legislative Drafting Manual that when it is
desired that portions of a bill are to have retroactive ef—
fect, an immediate effective date clause "should™ be used in
conjunction with it.

The Legislative Drafting Manual®s recommended use of an im—
mediate effective date provision in conjunction with a retro—
spective application section may be regarded as a matter of
drafting policy and convenience rather than one of legal
necessity. From the policy perspective, there is little
sense, at least in theory, to delay the taking effect of

those portions of a bill that are to have retroactive effect
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by 90 days when, to better accord with effectuating the leg—
islature®s intent that substantive relationships be changed
retrospectively, the desired retroactive effect may be
promptly obtained by giving the bill"s provisions immediate
effect.

Substantive constitutional questions concerning retrospec—
tive application of any legislation aside, the sole proce—
dural requirement applicable to retrospective application of
legislation is AS 01.10.090, with its directive that a stat—
ute s not retrospective unless it so expressly declares.
CSHB 118 (Resources)(eff. date failed) meets that require—
ment.

There 1is nothing to indicate that article 1l, section 18,

the state constitutional provision otherwise applicable to
giving effect to legislation, should not operate in this
instance. That section, as you well know, directs that laws
passed by the legislature become effective ninety days after
enactment unless, by a two-thirds vote of each house, a dif—
ferent effective date 1is provided. As to the bill*s effec—
tive date, the suggestion or directive of the Drafting Manu-—
al (*. . . an immediate effective date . . . should be used
in conjunction with the retroactivity section”) was met in
the drafting of the initial versions of legislation. That
clause was necessarily deleted by its failure to obtain 27
affirmative votes in the House.

The two provisions are not mutually dependent. They are
independent provisions that operate, as | think they must do
with respect to CSHB 118 (Resources) (eff. date failed), to
delay the taking effect of the bill and making its changes
retrospectively applicable to one of the dates identified in
sections 4 and 5 of the bill.

In summary, |1 disagree with the language of the Attorney
General™s Opinion cited. The court®"s reference in Atlantic
Richfield to a recommendation of the Legislative Drarting
Manual is not, 1in my judgment, to compel the conclusion that
"without passage of the effective date clause by a two-
thirds vote, the retroactive application section will be
void, and the bill will operate prospectively only." Arti—
cle 11, section 18 and AS JI1.10.090 may operate independent—
ly and, when the requirements of AS 01.10.090 are met (as
they are in the House-passed bill), the failure of the leg—
islature to adopt an effective date clause is not fatal to a
retroactive application of the legislation.

JBC kb
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any vetoed bill, with a statement of his objections,
to the house of origin.

SECTION 16. Upon receipt of a veto message
during a regular session of the legislature, the
legislature shall meet immediately in joint session
and reconsider passage of the vetoed bill or item.
Bills to raise revenue and appropriation bills or
items, although vetoed, become law by affirmative
vote of three-fourths of the membership of the
legislature. Other vetoed bills become law by
affirmative vote of two-thirds of the membership
of the legislature. Bills vetoed after adjournment of
the first regular session of the legislature shall be
reconsidered by the legislature sitting as one body
no later than the fifth day of the next regular or
special session of that legislature. Bills vetoed
after adjournment of the second regular session
shall be reconsidered by the legislature sitting
as one body no later than the fifth day of a special
session of that legislature, if one is called. The vote
on reconsideration of a vetoed bill shall be entered

on thejournals of both houses.
(The awen ment sect was app ved by_the voters %f

%bez |tafren ovember ‘hecame e ectlve Decembe F ,
ehn ent mserte urmoqda reqular sesstJon 8
ﬂﬁlgéwt%nclg the Tfirst sentence and added the present fourth an

SECTION 17. A bill becomes law if, while the
legislature is in session, the governor neither signs
nor vetoes it within fifteen days, Sundays except-
ed, after its delivery to him. If the legislature is not
in session and the governor neither signs nor vetoes
a bill within twenty days, Sundays excepted, after
its delivery to him, the bill becomes law.

SECTION IS. Laws passed by the legislature be-
come effective ninety days after enactment. The
legislature may, by concurrence of two-thirds of
the membership of each house, piovide for another
effective date-.
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March 30, 1989

The Honorable Jan Faiks

Chair, Senate Judiciary Committee
Capitol Bldg., Room 101

Alaska State Senate

P.0. Box V

Juneau, Alaska 99811

Re: SCS CSHB 118(Jud)

Dear Senator Faiks:

Please accept for the record the enclosed comments of the Department
of Revenue on Senate CS for CS for House Bill Number 118 (Judiciary).

Thank you for your consideration in this matter.

Enclosure



DEPARTMENT OF REVENUE COMMENTS
SCS CSHB 118< Jud)

The proposedSenate Judiciary Committee Substitute for CSHB 118
deletesthe January 1, 1989 applicability clause passed by the House, and
deletes the Immediate effective date clause, which failed the House. The
Department of Revenue does not support these deletions.

The department supports the application of the legislative
changes to the economic limit factor (ELF) retroactive to January 1,

1989. Tills date 1s both fair and legally sound.

In fact, application of the changes retroactive to July 1, 1987
would be sound policy. That 1s the date that tax changes made 1n 1981
caused the ELF to apply to the Prudhoe Bay field. The legislature has
been considering changes to the ELF since 1986. The oil Industry has had
ample notice of contemplated changes. Application retroactive to that
date would most nearly further the stated Intent of the 1981 legislature
and Governor Hammond: that the changes made 1n 1981 should preserve the
then-current revenue streanm.

The January 1, 1989 date, then, represents a compromise between
the date that 1s most logically supportable and no retroactive
application at all. It represents a balance between the Interests of
Alaskans 1n reaping the appropriate benefit from the depletion of their
natural resources, on the one hand, and the assertions by the oM
Industry that retroactive applclatlon 1s unduly harsh. In the view of
this department, 1t Is the latest date that can be said to protect the
Interest of Alaskans as a whole. The new ELF formula should apply to oil
produced after December 31, 1988.

Retroactive application to January 1, 1989 Is legally sound.
The lawyers who have address?*! the question apparently agree that a
reasonable retroactive application of tax legislation will be sustained.
The January 1, 1989 date 1s reasonable and, 1f anything, conservative.

There 1s, however, some disagreement among the lawyers as to the
result of the House®"s failure to adopt the effective date by the required
two-thlrds majority. One view 1s that without the super-majority on the
effective date clause, the retroactive clause falls. The better view is
that there 1s no requirement 1n the constitution, or even 1n statute,
that 1n order to be valid a retroactive clause must be linked to an
immediate effective date. In any event, there 1s little risk to
Including the retroactive language 1n the Senate bill. Even 1f this
legal question were eventually resolved against the state, there Is no
risk that the entire law would be struck. Thus, the revenue produced by
the law as potentially modified by the court would be the same as the
revenue produced by passage of the bill without a retroactive clause.



Finally, the department recommends that whatever the view on
retroactive apr®lcation, the Senate should Include a section 1n the bill
that gives a specified date for the application of the law. This dcte
should be the beginning of a calendar month. There are two reasons that

this should be done.

First, without an applicability section, (l.e., “This law
applies beginning March 1 ———") there would almost certainly be a

dispute between the state and the oil Industry as to when the change
should begin. It is possible that, without an Immediate effective date
specified in the law, the changes would not begin to apply until 90 days
after enactment. Thus, another three months of revenue would be lost.

Second, the date should be the beginning of a calendar month 1n
order to ensure efficient administration of the law. The severance tax

1s paid monthly (AS 43.55.020(a)), and the ELF 1s calculated each month
(AS 43.55.013(b)). The ELF change should begin at the beginning of a
month.
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Original sponsor: Finance Committee

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE

2 SENATE CS FOR CS FOR HOUSE BILL NO. 118 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

g SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to the oil and gas properties pro-

7 duction tax."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

) * Section 1.AS 43.55.013(b) is repealed and reenacted to read:

0 (b) The economic limit factor for oil production of a lease or

1 property shall be computed according to the following formula:

2 (1-[PEL/TP]) exp ([150,000/(TP/Days)] exp [(460 X WD)/PEL])

where: PEL = the monthly production rate at the economic limit;

14 TP = the total production duringthe month for which the

15 tax is to be paid;

16 i WD = the total number of well days in the month for which

1 the tax is to be paid;

lo% ) Days = the number of days in the month for which the tax is

19 to be paid; and

! exp = exponent.

2~ * Sec. 2. AS 43.55.013(d) 1is repealed and reenacted to read:

22 (d) The monthly production rate at the economic limit for a

23 lease or property is 300 barrels times the number cf well days for the

2 lease or property during the month for which the tax is to be paid.

25 * Sec. 3. AS 43.55.013(e) and 43.55.013(f) are repealed.

26

21

28

29
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Original sponsor: Finance Committee
IN THE HOUSE BY THE JUDICIARY COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. 118 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the oil and gas properties pro—
duction tax."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1.AS 43.55.013(b) 1is repealed and reenacted to read:
(b) The economic limit factor for oil production of a lease

property shall be computed according to the following formula:
(1-[PEL/TP]) exp ([150,000/(TP/Days)] exp [(460 XWD)/PEL]>
where: PEL = the monthly production rate at the economic limit;

TP the total production during the month for which the

tax is to be paid;

WD = the total number of welldays in the month forwhich
the tax is to be paid;

Days = the number of days in the month forwhich the tax is
to be paid; and

exp = exponent.

* Sec. 2. AS 43.55.013(d) is repealed and reenacted to read:
(d) The monthly production rate at the economic limit for a
lease or property is 300barrels times the number of well days for the
lease or property duringthe month for which the tax is to be paid.

* Sec. 3. AS 43.55.013(e) and 43.55.013(f) are repealed.

-1- SCS CSHB 118 (Jud)

or



§ 01.10.090

Legislative intent. — The legislature,
by virtue of its enactment of this section,
manifested its intent to exclude Sundays
in the computation of time only when
Sunday falls on the last day of a period in
question. Wude v. Dworkin, Sup. Ct. Op.
No. 306 (File No. 603), -107 P.2d 587
(1965).

The phrase "unless the last day is a holi-
day, and then it is also excluded" was
intended by the legislature to exclude a
Saturday when court is not in session and
the office of the clerk is closed. David v.
Sturm, Ruger & Co., Sup. Ct. Op. No. 1356
(File No. 3141), 557 P.2d 1133 (1976).

When the act required to be performed
within a certain period oftime is the filing
of pleadings with the court, the manifest
intent ofthe legislature appears to require
exclusion oftl .e last day from the computa-
tion if it should fall on a day when the
courts are closed. David v. Sturm, Ruger &
Co., Sup. Ct. Op. No. 1356 (File No. 3141),
557 P.2d 1133 (1976).

"Holiday” defined. — "Holiday” has
been defined as "a day upon which the
usual operations ofbusiness are suspended
and the courts closed, and, generally, no
legal process is served.” David v. Sturm,
Ruger & Co.. Sup. Ct. Op. No. 1356 (File
No. 3141), 557 P.2d 1133 (1976).

For the purpose of this section,
Saturday is a court holiday. David v.
Sturm, Ruger & Co., Sup. Ct. Op. No. 1356
(File No. 3141), 557 P.2d 1133 (1976).

Exception in common law as to com-
putation of person’s age. — There exists
a well-recognized exception in the common
law as to the computation ofa person's age.
This exception, briefly stated, is that a
year must be counted, not from the day of
birth, but from the preceding day when
limitation is  figured. Turnbull .

Sec. 01.10.090. Retrospective

General Provisions

§ 01.10.090

Bonkowski, 274 F. Supp. 733 (D, Alas.

1967).
The computation-of-time statute is
expressive  of  only the  general

common-law rule and does not presume to
abiogute the well-established exception
thereto governing the computation of a
person's age. It follows that the statute has
no application in calculating a person's
age. Turnbull v. Bonkowski, 419 F.2d 104
(9th Cir. 1969).

The supreme courtisenjoined by the
legislature to observe the provisions of
AS 01.10.020, in resolving any issue
relating to this section and its
applicability to the five-day recount provi-
sion of AS 15.20.430. Wade v. Dworkin,
Sup. Ct. Op. No. 306 (File No. 603), 407
P.2d 587 (1965).

Computing limitation wunder AS
15.20.430. — In computing the five-day
period of limitation prescribed by AS
15.20.430, an intervening Sunday is to be
included. Wade v. Dworkin, Sup. Ct. Op.
No. 306 (File No. 603), 407 P.2d 587
(1965).

Computation of the Ilimitations
period provided by AS 09.10.070 subse-
quent to the removal of the disability of
minority is to be made by excluding the
first day and including the last. Turnbull
v. Bonkowski. 274 F. Supp. 733 (D. Aias.
1967).

Filing appeal. — Under this section,
the day on which the judgment is entered
should be excluded in computing the time
within which an application for an appeal
must be filed. Mahan v. Sparks, 10 Alaska
292(1942).

Applied in Silides v, Thomas, Sup. Ct.
Op. No. 1362 (File Nos. 3019, 3020, 3021),
559 P.2d 80(19771.

statutes. No statute is

retrospective unless expressly declared therein. (8 7 ch 62 SLA 1962)

NOTES TO DECISIONS

Alaska has a statutory policy against
retroactive interpretation of' its stat-
utes. Jones Enterprises. Inc. v. Allas Serv.
Corp., 442 F.2d 1136 iJth Cir. 19711.

This section embodies the general
rule on retrospective operation ofstat-
utes. Walts v. Seward School Dd., Sup. Ct.
Op. No. 380 (File No. 427). 421 P.2d 586
(19661, vacated, 391 U.S. 592. 88 S. Ct.
1753, 20 L. Ed. 2d 842 (19681, judgment

reinstated. 454 P.2d 732 (1969".

Retrospective laws are generally
unjust, and neither accord with sound leg-
islation nor with the fundamental prin-
ciples of the social compact. Watti v.
Seward School Bd.. Sup. Cl. Op. No. 360
(File No. 427i, 421 P.2d 5S6 (1966).
vacated. 391 U.S. 592. 88 S. Ct. 1753.2ti L.
Ed. 2d 842 (1968i. judgment reinstated.
454 P.2d 732 (19691.
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There is absolute prohibition against
retrospective laws when their purpose
is punitive, they then being denominated
ex post facto laws. It is the sense of the
situation that that which impels prohibi-
tion in such case exacts clearness of decla-
ration when burdens are imposed upon
completed and remote transactions, or con-
sequences given to them of which there
could have been no foresight or contempla-
tion when they were designed und
consummated. Watts v. Seward School
Bd., Sup. Ct. Op. No. 380 (File No. 427),
421 P.2d 586 (1966), vacated, 391 U.S. 592,
88 S. Ct. 1753, 20 L. Ed. 2d 842 (1968),
judgment reinstated, 454 P.2d 732 (1969).

Courts do notinfer retroactive oper-
ation of statutes in ambiguous circum-
stances. Wien Air Alaska v. Arant, Sup.
Ct. Op. No. 1796 (File Nos. 3620, 3717),
592 P.2d 352 (1979).

Curative legislation. — The general
rule of construction of curative legislation
is that retroactivity will be ascribed to it
more readily than to that which may
disadvantageously, though legally, affect
past relations and transactions. Zuriluh v.
State, Sup. Ct. Op. No. 2238 (File No.
4697), 620 P.2d 690 (1980).

Procedural changes. — This section
does not address the proce-
dural-substantive distinction. Neverthe-
less, the settled rule of law is that mere
procedural changes which do not affect
substantive rights may be applied
retrospectively. Matanuska Maid, Inc. v.
State, Sup. Ct. Op. No. 2223 (File Nos.
4640, 4641), 620 P.2d 182 (1980).

Restraint of Trade Act. — The Attor-
ney General did not retrospectively apply
the Restraint of Trade Act, AS 45.50.562
— 45.50.596, by requesting documents
executed prior to the effective date of the
statute. A party suffers no increased liabil-
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ity as a result of the state’ investigatory
procedure nor does the procedure
otherwise affect a partys substantive
rights. Matanuska Mal.’, Inc. v. State,
Sup. Ct. Op. No. 2223 (File Nos. 4640,
4641), 620 P.2d 182(1981.)

The statutory changes in the power to
investigate brought nbout by AS 45.50.590
et seq. affect only procedure and that mere
procedural changes which do no: affect
substantive rights are not immune from
retrospective  application. Matanuska
Maid, Inc. v. Slate, Sup. Ct. Op. No. 2223
(File Nos. 4640, 4641), 620 P.2d 182
(1980).

1970 amrndmecnt to AS 47.10.080 not
retroactive. —  Refusal to give
retrospective effect to the 1970 amend-
ment to AS 47.10.080 reducing the maxi-
mum age of commitment of juvenile
delinquents to 19 years of age is bolstered
by this section. Davenport v. McGinnis,
Sup. Ct. Op. No. 1049 (File No. 1942), 522
P.2d 1140 (1974).

There is nothing in the amendatory leg-
islation to AS 47.10.080 that indicates an
intention that the sentence reduction
should operate retrospectively. Davenport
v. McGinnis, Sup, Ct. Op. No. 1049 (File
No. 1942), 522 P.2d 1140 (1974).

Chapter 174, SLA 1957, held to be
prospective in its operation. — See
Stephens v. Rogers Constr. Co., Sup. Ct.
Op. No. 326 (File No. 517), 411 P.2d 205
(19b6),

Applied in State v. Kaatz. Sup. Ct. Op.
No. 1536 (File No. 3080), 572 P.2d 775
(1977); City of Juneau v. Commercial
Union Ins. Co., Sup. Ct. Op. No. 1906 (File
Nos. 4040, 4041), 598 P.2d 957 (1979).

Cited in Morgan v. State, Sup. Ct. Op.
No. 913 (File No. 1527), 512 P.2d 904
(1973).

Sec. 01.10.100. Effect ofrepeals or amendments, (a) The repeal
or amendment of any law does not release or extinguish any penalty,
forfeiture, or liability incurred orright accruing or accrued under such
law, unless the repealing or amending act so provides expressly. The
law shall be treated as remaining in force for the purpose of sustaining
any proper action or prosecution for the enforcement of the right, pen-

altv, forfeiture, or liability.

(b)  The expiration ofa temporary law does not release or extinguish
any penalty, forfeiture, or liability incurred or right accruing or

accrued under such

law unless the temporary

law so provides

expressly, and such law shall be treated as still remaining in force for
the purpose of sustaining any proper action or prosecution for the
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Article 3. Effect of Statutes.

Sectiou
70. Time statutes become law and take
efTect

Sec. 01.10.070. Time statutes become law and take effect,
(a) AIll bills passed by the legislature become law upon the governor’s
signature or upon the governor’s veto being overridden or, when the
governor allows a bill to become law without signature, on the day
after expiration of the period allowed for gubernatorial action by art.
Il, § 17 of the Alaska Constitution. Acts become effective 90 days
after becoming law, unless the legislature, by concurrence of two-
thirds of the membership of each house, provides for another effective
date.

(b) The actual effective date of an Act having no effective-date pro-
vision is determined by starting with the day after it is signed by the
governor or the day after the governor’ veto is overridden or the day
after expiration of the period allowed for gubernatorial action by art.
Il, § 17 of the Alaska Constitution, and counting 90 calendar days,
the Act becoming effective at 12:01 a.m., Alaska Standard Time on
the 90th day.

(c) The actual effective date and time of an Act having an immedi-
ate-effective-date provision is 12:01 a.m., Alaska Standard Time, on
the day after it is signed by the governor or on the day after the
governor’s veto is overridden or on the day after expiration of the
period allowed for gubernatorial action by art. Il, § 17 of the Alaska
Constitution.

(d) An Actwhich specifies a definite effective date becomes effective
at 12:01 a.m., Alaska Standard Time on the date specified.

(e) When the governor allows a bill to become law without signa-
ture, the governor shall give written notice of that fact to the legisla-
ture. The date of this notice has no effect upon the date the bill be-
comes law nor upon the date the Act takes effect.

() In this section

(1) “Act” means a bill which has become law;

(2) "bill” means a legislative document proposing an Act;

(3) “becomes effective” means becomes applicable; "effective date”
does not mean date of enactment (or date of becoming law), although
the two will coincide when a bill which has an immediate-effective-
date provision is allowed to become law without the governor’ signa-
ture;

(4) "becomes law” means is enacted; "enactment” occurs when any
one of the following takes place:

(A) a bill which is passed by the legislature is signed by the gover-
nor;

127
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(B) the period specified in art.

Alaska Statutes Supplement
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Il, 8§ 17 of the Alaska Constitution

expires without gubernatorial action;
(C) the legislature overrides the governor’s veto of a bill;

®)

each house of the legislature has taken final actio

"passed by the legislature” means that the required majority of

in approving the

same version of a bill. (8 5 ch 62 SLA 1962; amé ch 126 SLA 1966;
SL

am§].

Effect of amendments. — The 1984
amendment substituted "Alaska" for "Pa-
cific" near the end of subsection tb), near

NOTES TO

Applied in Atlantic Richfield Co. v.
State, Sup. Ct. Op. No. 2965 (File No.
S-52), 705 P.2d 418 (1985).

ch 115 SLA 1974; am 8 1 — 3 ch

A 1984)

the beginning of subsection fc), and in
subsection (d).

DECISIONS

Sec. 01.10.P30. Computation of time.

NOTES TO

Applied in Reed v. Municipality of An-
chorage, Sup. Ct. Op. No. 3218 (File No.
S-1648), P.2d (1987); Foltz-Nelson
Architects v. Kobylk, Sup. Ct. Op. No.
3273 (File No. S-2050), P.2d (1988).

Quoted in Fairbanks N. Star Borough

Sec. 01.10.090. Retrospective

NOTES TO

Section modified by AS 01.10.020. —
See City of Juneau v. Commercial Union
Ins. Co., Sup. Ct. Op. No. 1906 (File Nos.
4040, 4041), 598 P.2d 957 (1979).

Section line highway easements es-
tablished by the grant of former 43 U.S.C.
§ 932 and the acceptance in 19 SLA 1923
were not vacated by the 1949 repeal of 19
SLA 1923. Brice v. State, Sup. Ct. Op. No.
2731 (File No. 7039), 669 P.2d 1311
(1983).

Amendment of fee schedule for li-
quor wholeaalers. AS 04.11.160,
which became effective on July 1, 1980,
and which amended the fee schedule for
liguor wholesalers, cannot be applied ret-
roactively. State, ABC Bd. v. Odom Corp.,
Sup. Ct. Op. No. 2732 (File No. 7137), 671
P.2d 375 (1983).

Modification of rule against perpe-
tuities. — As AS 34.27.010, modifying the
common-law rule against perpetuities,

DECISIONS

v. Tundra Tours, Inc., Sup. Ct. Op. No.
3052 (File Nos. S-524, S-554), 719 P.2d
1020 (1986).
Cited in Jenkins v. Daniels, Sup. Ct.
Op. No. 3276 (File No. S-1291), p.2d
(1988).

statutes.

DECISIONS

does not clearly provide for its retrospec-
tive operation, it does not apply to an op-
tion in gross created prior to its enact-
ment where application of that section
would run counter to the result that
would have been reached had the general,
majority-view common-law rule been ap-
plied. Hansen v. Stroecker, Sup. Ct. Op.
No. 2937 (File Nos. S-214, S-242), 699
P.2d 871 (1985).

Application of AS 04.11.360 violating
this section. — Applying AS 04.11.360 to
credit transactions before enactment of
that section in 1980 is a retrospective ap-
plication of AS 04.11.360 which violates
both the literal terms of and the reasons
for this section. Norton v. ABC Bd., Sup.
Ct. Op. No. 2915 (File No. 7363), 695 P.2d
1090 (1985).

The statute of limitations on the as-
sessment of taxes, AS 43.05.260(a), does
not bar assessments on returns filed prior

128
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ATLANTIC RICHFIELD COMPANY;
Arco Pipe Line Company; BP Alaska,
Inc.; Exxon Corporation; Exxon Pipe-
line Company; and Sohio Pipe Line
Company, Appellants,

V.

STATE of Alaska; Alaska Department of
Revenue; Alaska Department of Ad-
ministration; Commissioner of Reve-
nue Robert D. Heath, and Commission-
er of Administration Lisa Rudd, Appel-
lees.

No. S-52.
Supreme Court of Alaska.
Aug. 16, 1985.

Taxpayers challenged constitutionality
of oil and gas corporation income tax and
sought refunds of taxes paid. The Superi-
or Court, Anchorage, Victor D. Carlson, J.,
granted summary judgment in favor of'
State, and taxpayers appealed. The Su-
preme Court, Burke, CJ., held that; (1) the
tax did not deny taxpayers due process of
law on grqQund that it taxed extraterritorial
values; (4 the tax comported with require-
ments of United States Supreme Court's
Complete Auto Transit test and created
no impermissible burden on interstate com-
merce; and (3) the tax did not violate state
and federal equal protection nor did it im-
pair State’s lease contracts with taxpayers.

Affirmed.

1 Taxation <$=>1076

Oil and gas corporation income tax, AS
m13.21.010 et seq. (Repealed), used separate
accounting method for dividing income, dis-
tinct from both the specific allocation by
situs and formula apportionment methods.

2. Taxation <$=1076

Separate accounting method employed
in oil and gas corporation income tax, AS
43.21.010 et seq. (Repealed), more accurate-
ly attributed income generated from Alas-
kan oil than did traditional formula appor-
tionment, and thus was proper.

706 PACIFIC REPORTER, 2d SERIES

3. Trial «=136(1)
Characterization of oil and gas corpo-

«

ration income tax, AS 43.21.010 et seq. *
(Repealed), was, at most, a “legislative
fact” which was not the type of factual
issue for which trial is necessary.
4. Taxation <96

An income attribution method, be it a
single-factor or three-factor formula appor- !
tionment or separate accounting, is not con- |
stitutionally invalid merely because it may
result in taxation of some incomo that did J
not have its source in the state.
5. Constitutional Law <$=20 b

Any attempt to tax extraterritorial val- V
ues would be an unconstitutional taking of |
property by state under due process clause
of Federal Constitution, U.S.C.A. Const |
Amend. 14, § 1 ‘a
0 constitutional Law <$=0852 4

Due process imposes two requirements pc
before a state may tax income generated in <
interstate commerce; first, a minimal con- i
necMon must exist between interstate activ- |
ities and taxing state; second, income at- 3
tributed to taxing state must bear rational
relationship to intrastate values of the en- |j
terprise. U.S.C.A. Const.Amend. 14. i
7. Constitutional Law <$=2815 - l<g

Due process requirement of minimal
connection between interstate activities and
taxing state is established if corporation
avails itself of substantial privilege of
carrying on business within the state. U.S.
C.A. Const.Amend. 14.

8 Constitutional Law <s=285.2
Taxation <3-95%6

Oil and gas corporation income tax, AS
43.21.010 et seq. (Repealed), did not deny
taxpayers due process of law on ground
that it taxed extraterritorial values, as
clear nexus existed between oil production
and transportation activities of taxpayers
and state of Alaska, and as tax made a
reasonable attempt to attribute only that
income to Alaska that was generated in
Alaska, while excluding expenses and prof-

]
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its generated beyond Alaska’s borders.
U.S.C.A. Const.Amend. 14.

9. Commerce <3=62.70

If state tax is applied to activity with
substantial nexus with taxing state, is fair-
ly apportioned, does not discriminate
against interstate commerce, and is fairly
related to services provided by state, there
is no impermissible burden on interstate
commerce. U.S.C.A. Const. Art. 1, 8 Ocl.
3.

10. Commerce <3=74.15

Taxation <3-956

Oil and gas corporation income tax, AS
43.21.010 et seq. (Repealed), did not violate
federal commerce clause on ground that it
inevitably resulted in overlapping or dupli-
cative taxation, thus discriminating against
businesses engaged in interstate com-
merce, as the separate accounting division-
of-income method employed by the tax did
not automatically conflict with an appor-
tionment method and result in double taxa-
tion. US.CAA. Const Art. 1, §Qcl. 3.

11. Commerce <3=74.15

Taxation <3=956

Oil and gas corporation income tax, AS
43.21.010 et seq. (Repealed), comported
with requirements of United States Su-
preme Court’s Complete Auto Transit test
and created no impermissible burden on
interstate commerce, as location of oil
fields in Prudhoe Bay created substantial
nexus between taxpayers’ activities and
state of Alaska, as the tax was fairly ap-
portioned to represent only that part of
taxpayers’ income generated from its Alas-
kan activities, namely, oil and gas produc-
tion and transportation, and as the tax did
not inevitably result in multiple taxation.
USCA Const, Art. L5 Bl 3

12. Constitutional Law <3=229.2

Taxation <3-956

Oil and gas corporation income tax, AS
43.21.010 et seq. (Repealed), did not violate
state and federal equal protection on
ground that it arbitrarily and rationally
subjected a special group of taxpayers to

treatment not accorded taxpayers at large.
U.S.C.A. ConstAmend. 14.
13. Constitutional Law <3=121(2)

Taxation <3-956

Oil and gas corporation income tax, AS
43.21.010 et seq. (Repealed), was not invalid
on ground that it impared obligation of
State's lease contracts with taxpayers, as
no lease provision had been impaired, and
as, by entering into the leases, state could
not, and did not, contract away its power as
a sovereign to tax income earned in state.
USCA. Const. Art. 1, § 10, cl. 1; AS
38.05.005 et seq.

J.W. Bullion, Ralph I. Miller, Thompson
& Knight, Mark L. Hazelwood, Robert E.
McManus, Atlantic Richfield Co., Dallas,
Tex., and William B. Rozell, John F.
Clough, I11, Faulkner, Banfield, Doogan &
Holmes; Juneau, for appellants Atlantic
Richfield Co. and ARCO Pipe Line Co.

John F. Daum, Barton H. Thompson, Jr.,
M. Randall Oppenheimer, O'Melveny &
Myers, Los Angeles, Cal., Barry L. Wertz,
Archie Parnell, Exxon Co., U.S.A., Hous-
ton, Tex., and Robert J. Mahoney, Hartig,
Rhodes, Norman, Mahoney & Edwards,
Anchorage, for appellants Exxon Corp. and
Exxon Pipeline Co.

David A Nelson, Terrence G. Perris,
James J. Maiwurm, Howard J.C. Nicols,
Squire, Sanders & Dempsey, Cleveland,
Ohio, William H. Lutz, Jr., Squire, Sanders
& Dempsey, Miami, Fla., Richard H. Hahn,
Standard Oil Co., Cleveland, Ohio, and
Richard O. Gantz, Carl J.D. Bauman,
Hughes, Thorsness, Gantz, Powell & Brun-
din, Anchorage, for appellants Sohio Alaska
Petroieum Co., Sohio Pipe Line Co., and BP
Alaska, Inc.

Mitchell Rogovin, George T. Frampton,
Jr., Michael D. Lowe, Jeffrey Blattner, Ro-
govin, Huge & Lenzner, Washington, D.C.,
Jonathan K. Tillinghast, Birch, Horton,
Bittner, Monroe & Pestinger, Juneau, John
R. Messenger, Preston, Thorgrimson, Ellis
& Holman, Deborah Vogt, Kathryn Kolk-
horst, Asst. Attys. Gen., Juneau, and Nor-
man C. Gorsuch, Atty. Gen., Juneau, for
appellees.
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J. Lawrence Blankenship and Donna E.
Cox, Oklahoma City, Okl., for amicus curi-
ae State of Okl., ex rel. Oklahoma Tax
Comn.

Robert H. Carpenter, Jr., Asst. Atty.
Gen., William J. Guste, Jr., Atty. Gen. of
La., Baton Rouge, La., for amicus curiae
State of La.

Bobby R. Long, Jackson. Miss., for ami-
cus curiae Mississippi State Tax Comn.

Before BURKE, CJ., and RABINOW-
ITZ, MATTHEWS and MOORE, JJ.

OPINION
BURKE, Chief Justice.

This is an appeal brought by several
major oil producing companies in Alaska].
challenging the constitutionality of the Qil
and Gas Corporate Income Tax, Former AS
43.21 (repealed 1982) (“the Qil Tax”).* The
issue is whether the State of Alaska must
as a matter of constitutional law, use the
formula apportionment method to deter-
mine the portion of each corporation’s
worldwide oil production and pipeline trans-
portation income that can be attributed to
Alaska. During the tax years 1978 to 1981
the state used separate accounting, instead
of formula apportionment, to determine
taxable production and pipeline transporta-
tion income.

Various actions challenging the constitu-
tionality of the Qil Tax were consolidate
on August 27, 1980, in the superior court.
Appellants ARCO, Exxon, and Sohio ar-
gued below that ti.e Qil Tax violated the
commerce, due process, contract, and equal
protection clauses of the United States

1. Atlantic Richfield Company and ARCO Pipe-
line Company (collectively "ARCO"), Exxon Cor-
poration and Exxon Pipeline Company (collec-
tively "Exxon"), and BP Alaska. Inc. and Sohio
Pipe Line Company (collectively "Sohio").

2. AS 4321 (Ch. UO. § 3, SLA 1978; am. ch.'113,
88§ 28-32. SLA 1980; am. ch. 116, 8§ 6-11. § 17
SLA 1981) was repealed effective January 1,
1982. Ch. 116, § 19, SLA 1981L. For conve-
nience, we refer to the Qil Tax by the former
statutory section numbers throughout this opin-
ion. See Appendix | for the full text of AS
43.21.
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Constitution, as well as the equal protec-
tion clause of the Alaska Constitution and
the state constitutional and statutory provi-
sions agaii.st retroactivity. They sought a
refur.d of taxes paid under the Qil Tax.

On November 12, 1981, the state moved
for summary judgment seeking a declara-
tion that the Qil and Gas Corporate Income
Tax Act is constitutional. The trial court
rejected the oil companies’ claims of uncon-
stitutionality and granted the state’s mo-
tion for summary judgment. We affirm.

I. THE OIL TAX

In 1959, Alaska adopted the three-factor
apportionment formula of the Uniform Di-
vision of Income for lax Purposes Act
(UDITPA) to determine the share of in-
come of an integrated (unitary) interstate
business subject to Alaska income taxation.
AS 43.20.130 (repealed 1975).4 The appor-
tionment formula relies on three indicators
of business activity—payroll, property and
sales—to compute Alaska’s hare of taxa-
ble income. Id. The value of property,
payroll and sales in Alasi.n. is compared to
the value of property, payroll and sales of
the corporation worldwide. The resulting
ratio is then multiplied by the corporation's
apportionable net income worldwide to ar-
rive at an approximation of Alaska’s share
of taxable income.

Prior to the enactment of the Gil Tax in
1978, all of the income tax liability of oil
companies was determined under the for-
mula apportionment method. Under the
Oil Tax, a different methodology, separate

3. Other oil companies were also involved initial-
ly in the litigation, but were dismissed upon
agreeing to deter their constitutional claims
pending resolution ot vs case.

4. In 1970, Alaska adopted the Multistate Tax
Compact, enacted as AS 43.19.01C. It is basical-
ly a restatement of UDITPA with a few minor
changes. The three-factor apportionment for-
mula is now described at AS 43.19.010. art. 1V,
8§ 9-15.
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accounting,5was implemented to calculate
the production and pipeline transportation
income subject to Alaska taxation. The
goal of the separate accounting method
was to determine that portion of the value
of a barrel of oil attributable to the oil
being produced, i.e., taken from the
ground. AS 43.21.020.

The separate accounting of oil production
income began with the determination of
gross production revenue or “gross in-
come.” O The Oil Tax defined gross income
as the value of the oil at the point of
production, i.e., the well-head price. AS
43.21.020(b). Essentially, gross income eg-
ualled the price at which the oil was sold,
or could be sold, to a refinery less transpor-

5. The oil companies dispute whether the meth-
odology of the Oil Tax is in fact "true" separate
accounting. See infra section 11.B.

6. The following graph, submitted by the State of
Alaska, illustrates the estimated revenues, costs

n«ir%og Com APrcm 55.72

* rransoortaron Coan AProrta

tation expenses. AS 43.21.020(b). The
price at which oil was sold, or could be sold,
to a refinery obviously did not include re-
fining and marketing costs and profits.
These costs and profits were thus excluded
in determining the gross income figure for
Alaskan oil. In addition, a number of other
costs were deducted from grnss income.
"Upstream” costs, such as exploration ex-
penses, royalties, lease acquisition and de-
velopment costs, and general overhead and
administrative  expenses, and "down-
stream™ costs, such as transportation and
marketing costs were deducted from gross
income. AS 43.21.020(c). The end result
was net production income, which was

and profits contained in each barrel of Alaskan
oil during the years 1978-80:
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taxed at the 9.4% rate applicable to all
other corporate income at that time, For-
mer AS 43.20.011 (amended, repealed and
reenacted 1981).

The Oil Tax used a similar methodology
to tax income from the pipeline transporta-
tion of oil and gas in Alaska. The items of
income and expense related to Alaska pipe-
line transportation were keyed to the
amount reported by the oil companies to
the Federal Energy Regulatory Commis-
sion as net operating income. AS 43.21.-
030. The validity of this portion of the Qil
Tax is also at issue in this case, though the
parties focus primarily on the taxation of
production income.

Under AS 43.21.040, all other income of
the oil companies continued to be taxed
under the UDITPA formula apportionment
method. Such other income was primarily
from marketing and refining operations.
In computing this income, worldwide oil
production and pipeline transportation in-
come was subtracted from the total amount
of income subject to apportionment by
Alaska. Then the three-factor formula was
applied, again with the production and pipe-
line income in Alaska deleted. The result
attributed to Alaska a portion of worldwide
refining and marketing income of the oil
company approximating the share of such
activities occurring in Alaska. This in-
come, like the production and pipeline in-
come, was taxed at the rate of 9.4%. For-
mer AS 43.20.011 (amended, repealed and
reenacted 1981).

The Oil Tax was repealed effective Janu-
ary 1, 1982. Ch. 116, § 19, SLA 1981. It
was replaced with a modified apportion-
ment formula for the ensuing tax years.
AS 43.20.072. The legislature took this
step primarinJ;- avoid a further increase in
the possible $LO billion liability caused by
this litigation.

7. See generally J. Hcllerstcin, Slate Taxation:
Corporate Income and Franchise Taxes 1 S.3. at
323-3:7 (1983).

8. P. Hartman, Federal Limitations on Slate and
Local Taxation § 9.17. at 522 (1981).
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I[l. THE OIL TAX IS “TRUE”
SEPARATE ACCOUNTING

There are three basic methods by which
the income of a multistate enterprise can
be divided among the states entitled to tax
the enterprise’s income: separate account-
ing, specific allocation by situs and formula
apportionment. The state claims the Gl
Tax is true separate accounting, while the
oil companies contend it is specific alloca-
tion by situs.

A. The Three Methods For Division Of
Income '

"

Separate accounting attempts to carve
out of the taxpayer’s overall business the
income derived from sources within a sin-
gle state, and by accounting analysis, to
determine the profits attrjbutable to that
portion of the business./ Income within
the state is determined without reference
to the success or failure gf the taxpayer’s
activities in other states.O In the case of
goods (such as crude oil) sent to another
state for processing, separate accounting
values these goods at the price which could
be obtained for them in their unprocessed
form when leaving their slate of origin.’
In other words, separate accounting recog-
nizes that crude oil has a marketable value
before it is refined.

1 Separate Accounting

2. Specific Allocation by Situs

Specific allocation by situs refers to the
method of dividing a tax measure (in whole
or in part) by tracing particular property,
receipts, or income to their source state,
and attributing the item in its entirety to
that state.dJ This method is troublesome
because more than one state is likely to
have a legitimate basis for taxing the same
item, especially when the tax is one mea-
sured by income.” The specific allocation

9. G. “itinan ii F. Kccsling. Allocation of Income
in State Taxation 38 (2d ed. 1950).

10. J. Hcllerstcin. supra note 7. <184, at 328.

11, Id.
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method has been used commonly with
“non-business” income such as income
from dividends, patent and copyright royal-
ties, and gains Qr losses from the sale of
capital assets.l Under UDITPA, some
non-business income of this nature is allo-
cated in its entirety to the situs state. See
AS 43.19.010, art IV, 88 5-8.

Confusion may arise because the sepa-
rate accounting methodology is very sim-
ilar to the specific allocation approach.
Both methods attempt to trace income to
an identifiable source. The primary' differ-
ence in the two methods is that separate
accounting looks to the activities in the
state and seeks to determine the income
related to that activity. Specific allocation
attributes income according to situs, or
some other specific characteristic of the
business enterprise, rather than on the ba-
sis of where the income itself was earned.
Moreover, specific allocation results in all
of a specified type of income and all associ-
ated profits being allocated to one state.
Separate accounting, on the other hand,
attempts to segregate out only those prof-
its attributable to activities within the state
for taxation by that state.

3. Formula Apportionment

Formula apportionment is the method
commonly used tg. divide the income of a
unitary business 1damong various jurisdic-
tions in which the business operates. The
formula method, "unlike separate account-
ing, does not purport to identify the precise
geographical source of a corporation’ prof-
its; rather, it is employed as a rough ap-
proximation of a corporation’s income that
is reasonably related to the activities con-

12, 1d. at 329.

13. "(A] unitary business may be defined simply
as any business which is carried on partly with-
in and partly [outsidel the taxing jurisdiction.”
Keesling & Warren, The Unitary Concept In the
Allocation of Income, 12 Hastings LJ, -12, 46
(1960).

14. Moorman Mfg. v. Bair, 437 U.S. 267. 273, 98
S.Ct 2340, 2344, 57 L.Ed.2d 197, 204 (1973).

15. P. Hartman, supra note 8, § 9.13. at 523-524.

ducted within the taxing State.” 14 The
formula method assumes that the total in-
come of a business enterprise results from
certain income producing factors—typically
property, payroll and sales. The value of
the corporation’s property, payroll and
sales vithin the taxing state is compared
with the value of these factors outside the
taxing state. The resulting ratio is then
multiplied by the total apportionable net
incomp worldwide of the multi-state corpo-
ration.

B. The Oil Tax Is Separate Account-
ing

The oil companies equate the Oil Tax
with the specific allocation by situs method.
They contend that the Oil Tax attributes
all of the income and profits from oil pro-
ducdon and transportation to Alaska.
Their argument ignores the difference be-
tween the Qil Tax and the specific alloca-
tion method. The Oil Tax does not at-
tribute income from the production of oil in
its entirety to Alaska, the source state.
Instead, it attempts to tax only that portion
of income from the oil which is fairly relat-
ed to Alaskan production activities. While
total revenue for a barrel of oil during
1978-80 was approximately $26.64, only
$6.77 was deemed production income attrib-
utable to Algskan activities and subject to
the Oil Tax.O In segregating from total
income a portion related only to activities in
the state, the Oil Tax operates as a sepa-
rate. accounting system.

The companies argue that the Oil Tax is
not true separate accounting because it
fails to take into account the profit-produc-
ing nature of activities occurring outside

16. The wellhead price did not include refining
and marketing costs and profits. The following
deductions were also taken from the wellhead
price: royalties, native corporation revenue
sharing, production, ad valorem and windfall
profit taxes, direct operating expenses, explora-
tion. acquisition, and development costs, unca-
pitalized interest and general overhead and ad-
ministrative expenses inside and outside Alaska
(including a reasonable profit). AS 43.21.-
020(c); 15 AAC 21.200 (Eff. 2/22/79). See
graph supra note 6.
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Alaska. For example, the geological and
gi-cphysical analysis of the Prudhoe Bay
area was conducted primarily outside Alas-
ka. The companies argue that only the
expenses associated with these outside ac-
tivities are deductible in computing income
subject to the Qil Tax. Thus, in their view,
the Qil Tax taxes profits earned outside
Alaska.

The state contends that oil companies
can deduct profits attributable to general
overhead or administrative activities out-
side of Alaska. Under Department of Rev-
enue regulations, profits associated with
such activities could be deducted if the
taxpayer in fact considered them profit
generally and reported them as such to the
stockholders. 15 AAC 21.290(b) (Eff.
2/22/79, am. 3/26/82). The oil companies
claim that the Security Exchange Commis-
sion prohibits the aliocat.'on of profits in
this manner, citing 15 U.S.C.
8 78m(b)(2)(B)(ii) (1982). This section pro-
vides that every issuer of a security subject
to the provision must have an internal ac-
counting system that permits preparation
of financial statements "in conformity with
generally accepted accounting principles or
any other criteria applicable to such state-
ments." The parties’ experts disagree on
the acceptability, under general accounting
principles, of allocating profits to general
overhead and administrative activities.
Even if we assume that the allocation of
profits to these activities is not generally

17. The only logical intcrpreiaiion of the 19S2
amendment to 15 AAC 21.290(b) is that it oper-
ates retroactively for the tax years 1978-81. It
cannot be meaningfully applied prospectively
because it was adopted after the Oil Tax was no
longer in effect, We must assume that the pro-
cess of amending 15 AAC 21.290(b) was intend-
ed to be operative. We cannot imagine that the
Department of Revenue ("Department") would
engage in a futile act. See 2A C. Sand ., Suther-
land Statutory Construction § 45.12, .1 54 (4th
ed. 1984).

The retroactivity of the Departmci t's regula-
tions is governed by the Alaska Adn inistrative
Procedure Act. AS 44.62.240. Unde mthis stat-
ute, an “interpretative regulation." much as 15
AAC 21.290(b). may be retroactive >nlv if the
agency "has adopted no earlier incor sistcnt reg-
ulation and has followed no earlier course of
conduct inconsistent with the regulation." The
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accented, 15 U.S.C. § 78m(b)(2)(B)(ii) allows
the use of “other criteria” in financial
statements. If, as the oil companies claim,
profits exist that are actually attributable
to general overhead and administrative ac-
tivities outside of Alaska, the Securities
Exchange Act does not prevent them from
reporting such profits to their sharehold-
ers, and then deducting them from their
Alaska income tax.

Although amended after the repeal of
the QOil Tax in 1982, 15 AAC 21.290(b) (Eff.
2/22/79, am. 3/26/82) operates retroac-
tively.ll The oil companies, therefore, may
amend their tax reports and returns to
deduct any outside-generated profits attrib-
utable to general overhead and administra-
tive activities associated with Alaskan oil
production not previously deducted in com-
puting Alaskan taxable income.

The companies also assert that the Qil
Tax is an inappropriate methodology be-
cause it presumes that crude oil has a
value, i.e., that income has been generated
when the oil is merely brought out of the
ground. The oil companies argue that ail
has no value whatsoever until it is sold.

mxe oil companies cite our decision in

.ny v. State, Department of Revenue,
622 P.2d 967 (Alaska 1981), appeal dis-
missed, 454 U.S. 1131, 102 S.Ct. 986, 71
L.Ed.2d 284 (1982), for the proposition that
the oil has no value until it is sold. We
find their reliance misplaced. In Sjong, we
upheld an apportioned net income tax as-

Department's earlier omission of a deduction
for outside-generaicd profits attributable to gen-
eral overhead and administration associated
with Alaskan oil production could be construed
as inconsistent conduct with the 1982 amend-
ment to 15 AAC 21.290(b). AS 44.62.240, how-
ever, is concerned with the issues of fairness
and notice. See, e.g, AS 43.21.050(d) (authoriz-
ing Department to fashion an equitable tax if
relief from an unfair allocation is required). In
this case, a retroactive interpretation of the 1982
amendment confers a benefit on the oil compa-
nies by allowing an additional (ax deduction not
previously available. Unlike many retroactive
enactments, 15 AAC 21.290(b), as amended,
docs not create a harsh or unfair result for the
affected parties. Therefore, the 1982 amend-
ment to 15 AAC 21.290(b) operates retroactively
for the tax years 1978-81.
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sessed against a nonresident crab fisher-
man, who fished exclusively in the interna-
tional waters surrounding Alaska "id sold
his catch only to Alaska processors and
canneries. Sjong claimed that no taxable
income could be attributed to the state
because he caught the crabs in internation-
al waters. We responded that “the process
of fishing results in no profits until the
catch is sold to processors in Alaska." 622
P.2d at 972 (footnote omitted). Obviously,
profits do not result from crab fishing or
oil production until the product is sold.
This does not negate the fact that profits
generated by the sale are partly attributa-
ble to the inherent value of the crab or oil
at its point of production.

In the state’s view, the extraction of a
natural resource, in and of itself, generates
income. Thus, it argues that it is reason-
able to attribute the income identified with
the extraction of oil, measured in terms of
"well-head value,” to the state in which the
oil was extracted. The state i joined in
this position by Ami,us Curiae, the states
of Louisiana, Mississippi and Oklahoma, all
which have long employed separate_ac-
counting to tax oil production income.B

The United States Supreme Court has
likewise recognized the inherent value gen-
erated by the extraction of natural re-
sources. In upholding the constitutionality
of Montana's severance tax on coal mined
in the state, the Court reasoned that "[tjhe

18. Seealso Texas Co. v. Cooper, 236 La. 380. 107
So.2d 676, 687-91 (1958) (rejected argument
that production of oil in absence of sale, does
not result in taxable income); Magnolia Petrole-
um v. Oklahoma Tax Comm'n, 190 Okl. 172, 121
PJd 1008, 1013 (1941) ("[O]il produced in the
state had an easily ascertainable market price
Ihat would represent the value of the product
attributable wholly to Oklahoma.”).

*9-  While party to a tax suit in South Carolina,
Exxon recognized the existence of oil's wellhead
value. In its brief, Exxon asserted lhat "E St P
(exploration and production] income is fully
earned at the wellhead, and ... (is] functionally
independent of ... refining and marketing oper-
ations. Appellant's Opening Brief at 19. Exxon
 South Carolina Tax Comm'n, 273 S.C. 594,
*58 S.E.2d 93 (1979). appeal dismissed. 447 U.S.
’17. 100 S.Ct. 3005. 65 L.Ed.2d 1109 (1980).
Exxon went on to note that their witness

entire value of the coal, before transporta-
tion. originates in ... [Montana], and min-
ing of the coal depletes the resource base
and wealth of the State, thereby diminish-
ing a future source of taxes and economic
activity.” Commonwealth Edison v. Mon-
tana, 453 U.S. 609, 624, 101 S.Ct 2946,
2957, 69 L.Ed.2d 884, 898 (1981) (footnote
omitted). Before it is transported for sale,
ail, like coal, has inherent value, to which
profits. and income can properly be attrib-
uted.

(1] We hold that the Oil Tax is funda-
mentally a separate accounting method for
dividing income, distinct from both the spe-
cific allocation by situs and formula appor-
tionment methods.

C. Separate Accounting More Accu-
rately Attributes Income Generat-
ed from Alaskan Oil Than Does
Formula Apportionment

The use of separate accounting to appor-
tion the income of a unitary business, such
as each of the companies in this litigation,
has been roundly criticized.&J The United
States Supreme Court ha* noted:

The problem with this method is that
formal accounting is subject to manipu-
lation and imprecision, and often ignores
or captures inadequately the many subtle
and largely unquantifiable transfers of

testified lhat the posted field price was also
accepted by the accounting profession as a
reliable, independent measure of the value of
crude oil at the wellhead. Using this value.
. the net income earned by exploration and
production could be and is accurately mea-
sured. This is in accordance with generally
accepted accounting principles, because crude
oil has a known, realizable value.
Id. at 26.

20. See, eg., G. Altman & F. Keesling, supra note
9. at 38 ("It is obvious, however, that a separate
accounting, no matter how detailed, is basically
false if the business done in more than one state
is of a unitan character, ..."); Dexter. The
Unitary Concept in State Income Taxation of
Multistale—Multinational Businesses, 10 Urb.
Lawyer 181. 207 (1978) I"(T)he use of separate
accounting to attribute unitary income to a tax-
ing jurisdiction is conceptually inconsistent.").
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value that take place among the compo-
nents of a single enterprise.

Coniaincr Corp. of America v. Fran”iise
Tax Board, 463 U.S. 159, 164-65, 103 S.Ct.
2933, 2940, 77 L.Ed.2d 545, 553 (1983) (cita-
tion omitted). For instance,
while it [separate accounting] purports to
isolate portions of income received in var-
ious States, [it] may fail to account for
contributions to income resulting from
functional integration, centralization of
management, and economies of scale.
Because these factors of profitability
arise from the operation of the business
as a whole, it becomes misleading to
characterize the income of the business
as having a single identifiable "source.”
Although separate geographical account-
ing may be useful for internal auditing,
for purposes of state taxation it is not
constitutionally required.
Mobil Oil v. Commissioner of Taxes, 445
US. 425, 438, 100 S.Ct. 1223, 1232, 63
L.Ed.2d 510, 521 (1980) (emphasis added;
citations omitted).

These criticisms, however, are inapplica-
ble to the oil and gas ndustry. The stan-
dard three-fiictor formula apportionment
method was "developed and designed to
meet the needs of manufacturing and mer-
cantile industries, and [is] poorly agapted
to a good many other businesses.” 4 The
United States Supreme Court has noted
that the three-factor formula is "necessar-
ily imperfect”:

First, the one-third-each weight given
to the three factors is essentially arbi-
trary. Second, payroll, property, and
sales still do not exhaust the entire set
offactors arguably relevant to the pro-
duction of income.

Container Corp. of America v. Franchise
Tax Board, ﬁi U.S. at 183 n. 20, 103 S.
at 2949 n. 77 LEd.2d at 565 n.
21. J. Hcllcerstein, supra note 7, fl 10.9. at 689.

22. A Cohen, Apportionment and Allocation For-
mulae and Factors Used by States in l.e ying
Taxes Based on or Measured by Net incor.K of
Manufacturing, Distributive and Extractive Cor-
porations 14 (1954). (Record 1561]

23. 1d.
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(emphasis added). An assumption made in '

the use of formula apportionment is that
"major income-producing elements can be
identified and that these major elements
contribute the largest portiolq]ff the uni-
tary income of the taxpayer.

A unique characteristic of unitary oil and
gas businesses is that the major income-
producing element is the value of the ail
and gas reserves in the ground. While this
element can be readily identified, it is not
recognized under trﬁitional formula appor-
tionment methods.Z Instead, the typical
factors used are property, payroll and
sales, none of which accurately reflects the
oil and gas corporations’ activities in Alas-
ka. The property factor includes only the
original cost of the wells and the lease,
which do not necessarily represent the val-
ue of the oil reserves themselves. See AS
43.19.010, art. 1V, § 11. As a result, the
Prudhoe Bay field is valued at about one
perce Xof its actual worth.&r Under UDIT-
PA, the payroll factor includes only wages
paid to employees based in the state. AS
43.19.010, art. IV, 88 13-14. Qil produc-
tion, however, is not a labor-intensive in-
dustry. Moreover, much of the production
work is done by employees based in other
states, or by independent contractors,
whose earnings do not appear in the pay-
roll factor. Finally, and most importantly,
the sales receipts under UDITPA are cred-
ited su.ely to the destination state. AS
43.19.010, art. 1V, § 16. The oil companies
and the state agree that only a "tiny frac-
tion” of the oil produced in Alaska is actu-
ally sold within the state.

For all of the above reasons, separate
accounting, not formula apportionment, is
the prevailing method throughout the Unit-
ed States far reporting income from oil
production.a) The Comptroller General’s

24. See B. Sorensen, Memorandum to the Honor-
able Nels A Anderson, Jr. (May 27. 1976) (dis-
cussing state corporate income tax).

25. Rudolph, Slate Taxation o/ Interstate Busi-
ness: The Unitary Business Concept and Allit-
iated Groups. 25 Tax L.Rcv. 171. 191 (1970). Of
the top five producing states, three—Alaska.
Louisiana and Oklahoma—require the use of
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report explains that states use separate
accounting to determine the income division
for unitary oil and gas businesses "because
it conforms more to [the businesses'] finan-
cial accounting procedures and more
accurately reflects income than formula ap-
portionment.”

Alaska has not employed separate ac-
counting to divide the income of all unitary
businesses. According to the state, th"
Alaska legislature turned to separate ac-
counting for oil producing businesses only
after it determined that the use of formula
apportionment to compute Alaska's share
of oil production income would seriously
underestimate the production income that
was right'., subject to taxation by this
state.§

The oil companies cite portions of legisla-
tive history to show that the Oil Tax was
imposed in an effort to unilaterally effect a
renegotiation of oil leases So as to shift the
cost of Alaska's government to the ail in-
dustry. The legislature, however, formally
.declared that the income tax of corpora-
tions engaged in oil production or pipeline
.transportation would be computed under
sthe Oil Tax because the formula apportion-
ment method did not fairly represent the
extent of those corporations’ oil production
and transportation activities in Alaska.
;Ch. 110, § 1, SLA 1978. To look beyond

separate accounting to determine income attrib-
utable to oil production. Texas imposes no
corporate income tax. and California requires
formula apportionment. Statistical Abstract of
the United States at 730 (1983). Bui see Cal.Rcv.
& Tax Code Ann. § 25137 (West 1979) (allowing
separate accounting, or other alternative meth-
ods of apportionment, when total formula ap-
portionment does “not fairly represent the ex-
tent of the taxpayer's business activity in this
state.").

GAO Rcoort to the Chairman. House Com-
mittee on Ways and Means: Key Issues Affcct-
>ng State Taxation of Multijurisdictional Corpo-
-c.ncomc Need Resolving 3 (1982). [Record

77. The Oil Tax was enacted only after it was
conMiikred by two legislatures over a four year
Period. Sixly-thrce hearings were held and doz-
ens of studies and reports were made.

e J«. *lo Minutes of Senate Finance Commit-
tee (May 21. 1977): "|Tlhe income tax is not

this articulated basis would lead to a "pa-
rade of legislators’ affidavits containing
their perceptions” of the Qil Tax's purpose.
Alaska Public Employees Association v.
State, 525 P.2d 12, 16 (Alaska 1984). We
have recently disapproved of such in-
quiries. Id. The United States Supreme
Court has also declined to search for the
"real” motive beyond the legislature’s ex-
pressed purposes when adjudicating equal
protection and commerce clause challenges.
In Minnesota v. Clover Legf Creamery,
449 U.S. 456, 101 S.Ct 715, (OL.Ed.2d 659
(1981) the Court stated that it would
assume that the objectives articulated by
the legislature are actual purposes of the
statute, unless an examination of the cir-
cumstances forces us to conclude that
they "could not have been a goal of the
legislation.”

% US. at 46&7, A sct at 723n. 7,
L.Ed.2d at . 7 (quoting Weinberger
v. Wiesenfeld, 420 U.S. 636, 648 n. 16, 95
S.Ct. 1225, 1233 n. 16, 43 L.Ed.2d 514, 525
n. 16 (1975)). Nothing in the record leads
us to conclude that accurate and fair alloca-

tion could not have been the legislature’s
goal in enacting the Gil Tax.

[2]  The fact that the traditional formula
apportionme. method inaccurately reflects
the oil companies’ income and profits de-
rived from Alaskan production activities is

designed to pick up additional money but to try
to establish equal treatment between companies
operating within the state." (Statement of Sena-
tor Chancy Croft) [Record 4759): Minutes of
Senate Resource Committee (February 22,
1978): "If we’re seeking to raise money—I think
the most effective way is through a severance
tax.” (Statement of Commissioner Sterling Gal-
lagher [Record 1704)); Office Memo to Senator
Rader from Kay Brown (December 22, 1977):
"[SJcparate accounting [is the) most equitable
method because under it every corporation]
pays [the) same effective tax rate." (Statement
of Senator Chancy Croft) [Record 1661); Testi-
mony Before House/Senate Resources Commit-
tees (January 25. 1978): "[T)he put pose [of sep-
arate accounting) is not to get hig ter taxation,
but it gives you a direct fix on what the profita-
bility of the industry's operations arc." (State-
ment of consultant Milton Lipton) [Record
1941)
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illustrated in the case of Sohio. The oil
companies maintain that during 1978-80,
when the Qil Tax was in effect, an average
of only 107" of Sohio’s payroll, 127« of its
sales and 507" of its property were in Alas-
ka. At the same time, Sohio indicated in its
1980 annual report that over 907" of its
total oil production derived from the re-
serves in Alaska. [Record 1559] A media
report offered by the state, with which the
oil companies did not take issue, indicated
that Alaskan oil had elevated Sohio from
seventeenth to seventh in earnings in the
oil industry:
Once severely short of crude, Sohio's bo-
nanza from its huge reserves of Alaskan
oil skyrocketed 1979 profits to $1.2 bil-
lion, a pherﬁnenal 2,2007" blast in just
one decade.
Clearly the traditional formula apportion-
ment method would inadequately reflect
the phenomenal value of the companies' oil
reserves in Alaska. ,

SUMMARY JUDGMENT
WAS PROPER

[3] The oil companies argue that the-e
are numerous disputed issues of fact which
preclude summary judgment for the state.
Several of the alleged disputed issues of
fact are irrelevant to the constitutional
challenge apnd do not preclude summary
judgment.dJ Other claims by the oil compa-
nies reduce to the assertion that the char-
acterization of the QOil Tax as a separate
accounting methodology is a disputed issue
of fact. The state argues that the question
as to whether the Oil Tax is a form of
separate accounting is a question of law.
We agree with the state that a trial is not
required in this case. The characterization
of the Oil Tax is at most a "legislative
fact” which is not the type of factual issue
for which trial is necessary. See State v.

29. Investing a Mountain o/ Cash De/ore the Qil
Runs Out: An Oil Giant's Dilemma. Dus. WK. 60
(August 25. 19S0). [Record 684)

30. For example, whether the oil companies had.
themselves, measured their income bv methods
similar to those used by the Oil Tax is irrele-
vant.
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Erickson, 574 P.Zi ]. 4-5 (Alaska 197gt?$
As the trial court held, "the asserted iQUk,
of material fact do not preclude summary a,
judgment in any event because they at* f
facts only in the sense that they provide
premises in the process of legal reasoning
They are not that type of fact for which a
trial is mandated.” m0

[4] Finally, the oil companies claim thgéz
it is a disputed issue of fact whether the

Oil Tax results in double taxation because ni
it reaches income earned outside Alaska. *
An income attribution method, be it single-
factor or three-far*or formula apportion-
ment or separate accounting, is not consti-
tutionally invalid merely because it may"
result in taxation of some income that did ,
not have its source in the state. See Moor-
man Manufacturing v.Bair, 437 U.S. 267,
272, 98 S.Ct. 2340, 2344, 57 L.Ed.2d 197,
204 (19781. Even if facts demonstrate that
the Qil Tax reaches income earned outside
Alaska, as alleged by the oil companies, the *|
statute will be stricken only upon “clear
and cogent evidence” that the income Alas-
ka attributes to itself is “out of all appro- %
priate proportions to the business transact- 'f
ed in [the] State,” or has "led to a grossly
distorted result." Container Corp. of
America v. Franchise Tax Board, 463 U.S.

at 170, 103 S.Ct. at 2942, 77 L.Ed.2d at 556
(citations omitted). Nothing in the record
demonstrates that the Oil Tax led to a
“grossly distorted result” or that it is "out
of all appropriate proportions” to the busi-
ness of extracting billions of barrels of ail
from reserves located within Alaska.

Disposition by summary judgment was
appropriate in this case because no issue of
material fact remained. The record provid-
ed the trial judge with a gufficient back-
ground to reach a decision.2 See Kelly v.

31. An extensive record was developed, which is
divisible into three categories. First, the bulk of
the record consists of the legislative history of
the Oil Tax. Second, competing affidavits from
various economists and accountants present di-
vergent economic theories on how oil produc-
tion income is generated, and how, as a matter
of policy, it should be divided among the states
for taxation purposes. Finally, a large number
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Zamarello, 486 P.2d 906, 914 (Alaska
1971); cf. Ault v. Alaska State Mortgage
Association, 387 P.2d 698, 701-02 (Alaska

1963).

IV. CONSTITUTIONAL CHALLENGES
TO THE OIL TAX

A. Background

When state _gorporate income taxes were
first adoptedZseparate accounting was re-
garded as the most precise method for di-
viding the income of a muy]jtistate corpora-
.tion for taxation purposes.d Although ap-
portionment formulas were employed by
states and their use approvegd by the Unit-
ed States Supreme Court,3tseparate ac-
counting was initially viewed as a bench-
mark by which to judge the reasonableness
of state apportionment formulas. Thus, in
Hans Rees’Sons, Inc. v. North Carolina,
283 US. 123, 128, 51 S.Ct. 385, 387, 75
L.Ed. 579, 905 (1931), the Supreme Court
invalidated a state’s apportionment formula
under federal due process because the tax-
payer showed that under separate account-
ing only 17% of the income was attributa-
ble to the state, whereas under the appor-
tionment formula used, the state taxed
from 667° to 857° of the corporation’s in-
come.

The use of separate accounting rs a basis
for challenging state formula apportion-
ment methods was eventually rejected in
Butler Brothers v. McColgan, 315 U.S.
501, 62 S.Ct. 701, L.Ed. 991 (1942).
There, the Court acknowledged that an ap-
portionment formula could be invalidated
only if the taxpayer established by clear
and cogent evidence that the formula taxed
extraterritorial values. The Court held
that the fact that no net income would be
attributable to the state under separate

of affidavits submitted by the companies de-
scribe the various activities associated with oil
production which occur outside Alaska.

«12 Wisconsin adopted the first corporate in-
come lax in 1911. J. Hcllerstcin, supra note 7.
ft 1.2, at 5.

31- Id. H5.3. at 324.

34. Undenvood Typewriter V. Chamberlain. 254
US. >13. 41 S.Ct. 45, 65 L.EJ. 165 (1920).

accounting was insufficient to invalidate an
apportionment formula.

It is true that appellant’s separate ac-
counting system for its San Francisco
branch attributed no net income to Cali-
fornia. But ... [that] does not prove
appellant's assertion that extraterritorial
values are being taxed.

315 U.S. at 507, 62 S.Ct. at 704, &L.Ed. at
996.

The Court developed the doctrine that if
a multi-state business is unitary, then the
u « of a formula apportionment method by
the state is presumptively valida In the
instani litigation, all of the companies in-
volved are unitary businesses. Thus, it is
undisputed sthat the use of an apportion-
ment formula would have been a permissi-
ble means of attributing a portion of the
companies’ income to Alaska.

This case presents an interesting twist
on previous constitutional challenges to
state taxation methods by corporate tax-
payers.

In the past, apportionability often has
been challenged by the contention that
income earned in one State may not be
taxed in another if the source of the
income may be ascertained by separate
geographical accounting.

Mobil Oil v. Commissioner of Taxes, 445
U.S. at 438,100 S.Ct. at 1232, 63 L.Ed.2d at
521. Conversely, in this litigation, the ail
companies seek to defeat Alaska's separate
accounting method by arguing that formu-
la apportionment is required for unitary
businesses. In recent years, the Court’s
endorsement of formula apportionment as
the preferred method to divide income of a
unitary bysiness has become increasingly
apparent.®) However, we do not interpret

35. SeeJ. Hcllcrstcin, supra note 7,118.7, at 338-
343.

36. See, eg., Exxon w Wisconsin Dep't of Reve-
nue. 447 U.S. 207, 229-30, 100 S.Ct. 2109, 2123-
2124, 65 L.Ed.2d 66, 85 (1980); <Aohi Oil v.
Commissioner of Taxes. 445 U.S. 425, 446. 100
S.Ct. 1223, 1236, 63 L.Ed.2d 510, 526 (1980).
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this preference as being a constitutional
ruling that formula apportionment must be
employed in lieu of separate accounting.

While separate aggounting is not consti-
tutionally required,Jand while it may have
some weaknesses when applied to some
unitary businesses, 3 this methodology has
not been rejected adunconstitutional. The
United States Supreme Court in Container
Corp. concluded that:

Both geographical accounting and formu-

la apportionment are imperfect proxies

for an ideal which is not only difficult to
achieve in practice, but difficult to de-
scribe in theory....

But we see no evidence demonstrating
that the margin of error (systematic or
not) inherent in the three-factor formula
is greater than the margin of error (sys-
tematic or not) inherent in ... separate
accounting....

463 U.S. at 182, 183-84, 10a S.Ct. at 2949,

2949-2950, 77 L.Ed.2d at 564, 565.

" B. Due Process

The oil companies claim that the Oil Tax
is unconstitutional because it taxes extra-
territorial values. They claim that the
state impermissibly taxes all of their pro-
duction income from Alaska oil, despite the
contributions that other states have made
to those earnings in terms of research,
management and sales.

. [5] “As a general principle, a state may
not tax value earned outside ! borders."
Earth Resources v. State, Department of
Revenue, 665 P.2d 960, 966 (Alaska 1983)
(quoting ASARCO v. Idaho St Tax
Commission, 458 U.S. 307, 315, S.Ct
3103, 3108, 73 L.Ed.2d 787, 794 (1982));
Container Corp. of America v. Franchise
Tax Board, 463 U.S. at 164, 103 S.Ct. at

37. See Mobil. -145 U.S. at 438. 100 S.Ct. at 1232.
63 L.Ed.2d at 521; Etson v. Wisconsin Dep'i of
Revenue. 447 U.S. at 223, 100 S.Ct. at 2120, 65
I-.Ed.2d at 81.

38. See Mobil. 445 U.S. at 438. 100 S.Ct. at 1232,
63 L.Ed.2d at 521: Earth Resources v. Slate,
Dept oj Revenue. 665 P.2d 960. 966 (Alaska
1983).
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2940, 77 L.Ed.2d at 552. Any attempt to
tax extraterritorial values would be an un-
constitutional taking.0f property under the
due process clause.

(6 Due process imposes two require-
ments before a state may tax income gen-
erated in interstate commerce. First, a
"minimal connection” must exist between
the interstate activities and the taxing
state. Second, the income attributed to the
taxing state must bear a rational relation-
ship to intrastate values of the enterprise.
Exxon v. Wisconsin Department of Reve-
nue, 447 U.S. 207, 219-220, 100 S.Ct. 2109,
2118-2119, 65 L.Ed.2d 0D 79 (1980); Mobil
Oil v. Commissioner of Taxes, 445 U.S. at
43&-S7, 100 S.Ct. at 1231-1232, 63 L.Ed.2d
at 520; Moorman Manufacturing v. Bair,
437 U.S. at 272-73, 98 S.Ct. at 2343-2345,
57 L.Ed.2d at 204.

[71 The first requirement—a minimal
connection—is established if the corpora-
tion "avails itself of the ‘substantial privi-
lege of carrying on business’ within the
State." Exxon v. Wisconsin Department
of Revenue, 447 U.S. at 220, 100 S.Ct. at
2118, 65 L.Ed.2d at 79 (quoting Mobil, 445
U.S. at 437,100 S.Ct. at 1231, 63 L.Ed.2d at
520, quoting Wisconsin v. J.C. Penney Co,,
311 U.S. 435, 444-45, 61 S.Ct. 246, 249-250,

L.Ed. 267, 271 (1940)). Clearly, a nexus
exists between the oil production and trans-
portation activities of ARCO, Exxon, and
Sohio, and the State of Alaska.

As to the second requirement, the United
States Supreme Court has not required ab-
solute precision in determining a state’s
share of interstate income. In Moorman
Manufacturing v. Bair, 437 U.S. 267, 98
S.Ct. at 2340, 57 L.Ed.2d 197, an animal
feed company which manufactured its
product in Illinois and sold it in lowa chal-
lenged the constitutionality of lowa's statu-

37. The due process clause of the fourteenth
amendment provides in part:

[N)or shall any State deprive any person of

life, liberty, or property, without due process

of law: nor deny to any person within its

jurisdiction the equal protection of the laws.
U.S. Const, amend. XIV. § I.
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lory apportionment formula. Instead of
the typical three-factor (payroll, property
and sales) formula, lowa used a single-
factor formula based exclusively on sales.
The corporation argued that this formula
resulted in extraterritorial taxation and vio-
lated the due process and commerce claus-
es of the federal Constitution. In address-
ing the rational relationship requirement,
the Supreme Court stated:
States have wide latitude in the selection
of apportionment formulas and ... a for-
mula-produced assessment will only be
disturbed when the taxpayer has proved
by "clear and cogent evidence" that the
income attributed to the State is in fact
"out of all appropriate proportion to the
business transacted ... in that State,” or
has "led to a grossly distorted result.”

437 U.S. at 274, 98 S.Ct. at 2345, 57 L.Ed.2d
at 205 (citations omitted). The Court found
the taxpayer ".iad failed to demonstrate any
arbitrary result in its case, and thus the tax
survived the due process challenge.

More recently the United States Supreme
Court has expressly refused to constitu-
tionally require a particular income attribu-
tion method to the exclusion of all others.
In Container Corp. of America v. Fran-
chise Tax Board, 463 U.S. 159, 103 S.Ct
2933, 77 L.Ed.2d 545, the Supreme Court
upheld California’s inclusion of the income
of Container Corporation’s foreign subsidi-
aries in the state’s apportionment formula.
The corporation argued that inclusion of
this income violated both the due process
and commerce clauses, because the same
income California was subjecting to appor-
tionment was taxed by foreign jurisdictions
under a separate accounting methodology.
ég rejecting this argument, the Court not-

In the case of a more-or-less integrated
business enterprise operating in more
than one State, .., arriving at precise
territorial allocations of "value" is often
an elusive goal, both in theory and in

See La Income Tax Reg. art. 47:24J).A (1935);
Miss.Codc Ann. § 27-7-23(b)(3) (1983): Okla.
S'at.Ann. lit. 68. § 2358. A.4.a. b, ¢ (1985): see

practice. For this reason and others, we
have long held that the Constitution
imposes no single formula on the
States, and that the taxpayer has the
"distinct burden of showing by ‘clear and
cogent evidence’ that [the state tax] re-
sults in extraterritorial values being
taxed 7
One way of deriving locally taxable
income is on the basis of formal geo-
graphical or transactional accounting
[separate accounting].
463 U.S. at 164, 103 S.Ct. at 2939, 77
L.Ed.2d at 552-53 (citations omitted, em-
phasis added).

[8 We hold that the Oil Tax satisfies
the second requirement of the due process
clause. It makes a reasonable attempt to
attribute only that income to Alaska that
was generated in Alaska, while excluding
expenses and profits generated beyond
Alaska’s borders. Under a separate ac-
counting approach, income is viewed as
earned when and where the principal oper-
ating activity occurs. Support activities
are universally accounted for only as ex-
penses, whether they occur in or outside
the income-producing state. As with other
states' separate accounting methods, the
Oil Tax allows for the deduction of costs
and profits from marketing, refining and
transportation, and expenses related to oth-
er support activities. A& Moreover, Alaska’s
tax is unique in allowing a deduction for
out-of-state profits as well as costs of gen-
eral overhead and administrative activities
incident to Alaskan oil production and
transportation, if the companies report
them as such. See 15 AAC 21.290(b) (Eff.
2/22/79, am. 3/26/82). By allowing all of
these deductions, the Qil Tax is intended to
tax only those profits associated with the
companies' activities within the state.
Thus, the Qil Tax taxes only a portion of
the companies’ income, although by a tech-
nique quite different from formula appor-
tionment.4 Because the Qil Tax operates

also Webb Resources e McCoy, 194 Kan. 758.

401 P.2d 879. 890 (1965).

41. See Container Corp.. 463 U.S. al 188. 103 S.CI.
at 2952. 77 L.Ed.2d at 568 (Formula apportion-
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co tax only a portion of the companies’
income, we hold that it satisfies the dual
requirements of due process.

C. Commerce Clause

[9] We have previoysly recognized that
the commerce clause““places restraints
upon the taxing power of states similar to
those or the due process clause. In fact,
these two constitutional limits overlap to a
great extent.” Sjong v. Slate, Depart-
ment of Revenue, 622 P.2d at 973. Gener-
ally, if a state tax “is applied to an activ »
with a substantial nexus with the taxing
State, is fairly apportioned, does not dis-
criminate against interstate commerce and
is fairly related to the services provided by
the State,” there is no impermissible bur-
den on interstate commerce. Complete
Auto Transit v. R~ady, 430 U.S. 274, 279,
97 S.Ct. 1076, 1079, 51 L.Ed.2d 326, 331
(1977). The nexus and fair apportionment
factors have been discussed in the previous
due process section. We now turn to a
consideration of the other two factors of
the Complete Auto Transit test.

The oil companies contend that the Qil
Tax violates the commerce clause because
it inevitably results in overlapping or dupli-
cative taxation, thus discriminating against
businesses engaged in interstate com-
merce. They claim that recent United
States Supreme Court decisions on the sub-
ject of multiple taxation render the Qil Tax
unconstitutional, citing Japan Line V.
County of Los Angeles, 441 U.S. 434, 99
S.Ct. 1813, 60 L.Ed.2d 336 (1979), Mobil Oil
v. Commissioner of Taxes, 445 U.S. 425,
100 S.Ct. at 1223, 63 L.Ed.2d 510, and Exx-
on v. Wisconsin Department of Reven
447 U.S. 207, 100 S.Ct. 2109, 65 L.Ed.2d
We disagree.

In Japan Line, six Japanese companies
challenged a California property tax on
shipping containers. The Japanese-owned
containers were subject to a property tax

mcnl and separate accounting are “"two distinct
methods of allocating the income of a multina-
tional enterprise.”).

42. The commerce clause is set forth in article I,
§ 8 of the United States Constitution:
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on 1(1% of their value in their home port of
Japan. Under California’s tax, all contain-
ers in the state on a specified tax day were
subject to an apportioned ad valorem prop,
erty tax. The companies contended that
California’s tax, as applied to their contain-
ers, created multiple taxation and violated
the commerce clause.

The Court in Japan Line assumed that
the Complete Auto Transit test was met.
However, because taxation of instrumental-
ities of foreign commerce was at issue, the
Court found it necessary to inquire wheth-
er California's tax, notwithstanding its fair
apportionment, created a substantial risk
of international multiple taxation. 441 U.S.
at 451, 99 S.Ct. at 1823, 60 L.Ed.2d at 349.
In this regard, the Court contrasted taxa-
tion of interstate instrumentalities with
that of international instrumentalities:

In order to prevent multiple taxation of
interstate commerce, this Court has re-
quired that taxes be apportioned among
taxing jurisdictions, so that no instru-
mentality of commerce is subjected to
more than one tax on its full value. The
corollary of the apportionment principle,
of course, is that no jurisdiction may tax
the instrumentality in full. “The rule
which permits taxation by two or more
states on an apportionment basis pre-
cludes taxation of all of the property by
the state of the domicile Otherwise
there would be multiple taxation of inter-
state operations.” The basis for this
Court’s approval of apportioned property
taxation, in other words, has been its
ability to enforce full apportionment by
all potential taxing bodies.

441 U.S. at 446-47, 99 S.Ct. at 1820-1821,
60 L.Ed.2d at 347 (citations omitted).
While the Court could require apportion-
ment among the states for property taxa-
tion purposes, it obviously could not pre-
vent Japan from taxing 10070 of the value

The Congress shall have Power To ... regu-
late Commerce with foreign Nations, and
among the several Stales, and with the Indian
tribes; ...
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of the containers. The Court held Califor-
nia’s nondiscriminatory tax unconstitution-
al because it resulted in actual multiple
taxation of infgrumentalities of internation-
al commerce.

(101 The oil companies in the present
litigation argue that if Alaska had been the
home port instead of Japan in Japan Line,
the Supreme Court would have invalidated
Alaska's 100/<>ad valorem tax. We agree
that Alaska would not be entitled to apply
a property tax to the full value of instru-
mentalities of foreign commerce. But the
oil companies’ attempt to equate a property
tax on the full value of goods used in
foreign commerce with the Qil Tax is inap-
propriate. While the single situs property
tax may be analogous to the specific alloca-
tion by situs method of income taxation, it
is a totally djfferent species from separate
accounting4t+ The Oil Tax, as a separate
accounting division-of-income method, does
not automatically conflict with an appor-
tionment method and result in double taxa-
tion./A) Because separate accounting and
formula apportionment can coexist without
overlapping tax bases, Japan Line doe
not require invalidation of the Qil Tax.%

- In Mobil Oil v. Commissioner of Taxes,
445 US. 425, 100 S.Ct. 1223, 63 L.Ed.2d
'510, the Court upheld the constitutionality
of the inclusion of foreign source dividend
income in the total income subject to taxa-
tion by Vermont. Mobil argued that Ver-
mont could not tax its dividend income be-
cause New York, the state of commercial
domicile, had the power under the com-
merce clause to allocate all of the dividend

43~ The Court indicated that it need not decide
"under what circumstances the mere risk of
multiple taxation would invalidate a state tax,
or whether this risk would be evaluated differ-
ently in foreign, as oppo .ed to interstate, com-
merce.” 441 U.S. at 452 n. 17. 99 S.Ct. at 1823
n- 17, 60 L.Eci.2d at 350 n. 17 (emphasis in
ortyinal).

44. See discussion supra sccl’on 11.A.2.

4V Container Corp.. 463 U.S. at 194-95. 103 S.Ct.
at 2955-2956, 77 L.Ed.2d at 572.

“nerc is language in Japan Line lo the effect
1 a* an "unapportioned” tax will not be sus-

income to itself. Allowing Vermont to tax
a share of the income by apportionment
would, therefore, result in double taxation
if New York implemented such a tax. In
this situation, the Court considered the risk
of multiple taxation to be sufficient since
the specific allocation by situs method was
"theoretically_incommensurate” with ap-
portionment.zy The Court found that if one
method were constitutionally preferable, a
tax based on the other method could not be
sustained. 445 U.S. at 444-45, 100 S.Ct. at
1235-1236, 63 L.Ed.2d at 525.

Instead of accepting Mobil’s argument
that specific allocation by situs was prefer-
able, the Court found apportionment to be
the better -approach. While the Court
chose not to rule on the constitutionality of
a hypothetical New York tax, the Court
stated that in theory New York could not
exclusively tax Mobil's dividend income
since

the dividends reflect income from a uni-

tary business, part of which is conducted

in other states. In that situation, the
income bears relation to benefits and
privileges conferred by several states.

These are the circumstances in which

apportionment is ordinarily the accepted

method.

Id. at 446, 100 S.Ct. at 1236, 63 L.Ed.2d at
526 (emphasis added).

Several months after the Mobil case, the
Court decided Exxon v. Wisconsin Depart-
ment of Revenue, 447 U.S. 207, 100 S.Ct.
2109, 65 L.Ed.2d Exxon, like this liti-
gation, involved state taxation of oil pro-

laincd. 441 U.S. at 447, 99 S.Ct. at 1820, 60
L.Ed.2d at 347. However, this statement must
be read in context. In the property tax area,
separate accounting is not even a viable theory
for dividing income. Allocation of the full
properly lo one state or apportionment among
several states are the only two options. Since
allocation of the full property value to one of
several proper taxing jurisdictions is unconstitu-
tional, apportionment is the only permissible
means of dividing the value of properly used in
interstate commerce for property taxation pur-
poses.

47. C/. Moorman. 437 US. at 277, 98 S.Ct. at
2346, 57 L.Ed.2d at 207,
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duction income. Exxon’s activities in Wis-
consin were limited to the marketing of
petroleum products. Exxon challenged
Wisconsin’s inclusion of oil production in-
come in the income subject to apportion-
ment by Wisconsin. Exxon argued that
production of oil and marketing of oil were
two distinct operations. In Exxon’s view,
since it could illustrate by separate ac-
counting that these two activities were dis-
tinct, Wisconsin could not constitutionally
include production income in the tax base
for apportionment.

Exxon contended that the commerce
clause required the allocation of all income
derived from exploration and production
functions to the situs state, rather than
inclusion in the apportionment formula.
Exxon asserted that since the producing
state was constitutionally entitled to allo-
cate all production income to itself, non-
producing states could not tax an appor-
tioned share of this same income.

To this, the Supreme Court replied:

We do not agree. As was the case
with income from intangibles, there is
nothing “talismanic” about the concept
of situs for income from exploration and
production of crude oil and gas. Pre-
sumably, the States in which appellant’s
crude oil and gas production is located
are permitted to tax in some manner the
income derived from that production,
there being an obvious nexus between
the taxpayer and those States. How-
ever, “there is no reason in theory why
that power should be exclusive when the
[exploration and production income as
distinguished through separate function-
al accounting] reflects] income from a
unitary business, part of which is con-
ducted in other St- ces. In that situation,
the income bears relation to benefits and
privileges conferred by several «States.
These are the circumstance: in which

48. See W. Hcllcrstcin, Memorandum to Mr. Mil-

ton Darker (April 20. 1931 >(discussing proposed
Oil Tax). [Record 17,091)
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apportionment is ordinarily the accepted
method."

In short, the Commerce Clause does
not require that any income which a tax-
payer is able to separate through ac-
counting methods and attribute to explo-
ration and production of crude oil and
gas be allocated to the States in which
those production centers are located.
The geographic location of such raw
materials does not alter the fact that
such income is part of the unitary busi-
ness of the interstate enterprise and is
subject to fair apportionment among
all States to which there is a sufficient
nexus with the interstate activities of
the business. (]

447 U.S. at 229-30, 100 S.Ct. at 2123-2124,
65 L.Ed.2d at 85 (emphasis added; citations
omitted).

Basically, both the oil companies and the
state view Japan Line, Mobil and Exxon
as prohibiting allocation of oil production
income entirely to the situs state. The
debate focuses on whether the Oil Tax alio-
cates all oil production income to Alaska, as
the oil companies contend, or is instead a
distinct method of dividing the production
income, as the state contends. Because we
hold that the Oil Tax is a distinct method of
dividing oil production income by use of
separate accounting, its constitutional va-

lidi j is not directly determined by these
three cases.
While Mobil and Exxon indicate the

Court’s strong endorsement of the use of
apportionment formulas, the Court clearly
implied that the use of separate accounting
is constitutionally permissible under the
commerce clause. The constitutional
preference for apportionment of “unitary”
dividend income in Mobil stemmed from
the fact that the two competing methods at
issue—specific allocation and formula ap-
portionment—were “theoretically incom-

49. In both £t.to/i and Mobil, the Court slated
that separate accounting "is not constitutionally
requireJ." Exxon, 447 U.S. at 223, 100 S.Ct. at
2120, 65 L.Ed.2d at 81: Mobil. 445 U.S. at 438.
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mensurate.” Mobil, *145 U.S. at 444, 100
S.Ct. at 1235, 63 L.Ed.2d at 55.™

The type of duplicative taxation found
unacceptable in Japcm Line, Exxon and
Mobil all involved one taxing jurisdiction
using the specific allocation by situs meth-
od, while another used apportionment. In
other words, one taxing jurisdiction taxed
the whole pie, while another taxed a slice.
In such a situation, double taxation is inev-
itable, and one method has to be chosen
over another. By contrast, in Moorman
Manufacturing v. Bair, 437 U.S. 267, 98
S.Ct. 2340, 57 L.Ed.2d 197, two jurisdic-
tions used different apportionment formu-
las. Each took only a slice of the pie, but
since they used different formulas to divide
the pie, the Court recognized that there
was high probability of some overlap.
While the potential for overlap existed, it
certainly was not inevitable, and the Court
upheld lowa's apportionment method. The
Court held that prevention of duplicative
taxation should be effected by a national
uniform rule for the division of income, but
that the "Constitution ... is neutral with
respect to the content of any uniform
rule.” 1d. at 279, 98 S.Ct. at 2347, 57
L.Ed.2d at 208. Given the absence of fed-
?ral legislation, the Court was unwilling to
specify that a particular methodology was
constitutionally  preferable.  While ac-
knowledging a clear risk of multiple taxa-
tion in a variety of situations due to the
divergence in division-of-income techniques
employed by the various states, the Court
found such risk preferable to choosing one
technique as constitutionally superior to
another. 1d. 278-80, 98 S.Ct. at 2347-
2348, 57 L.Ed.4 at 207-09.

The oil companies in the present litiga-
tion acknowledge that Moorman evidenced
the Supreme Court’s high degree of tol-
erance for apportionment formulas. But in
their view, this tolerance does not extend
beyond the apportionment method. They
claim that Moorman does not sanction the
Use of Alaska's Oil Tax because the tax is
not- apportioned. We disagree. First, as
we have previously explained, the Oil Tax

See \v._ Hcllerstcin. supra nole 48 a 2
IRtrord 17.093)

utilizes a division-of-income method. Sec-
ond, while Moorman pertained to the con-
flict presented Whe§> two jurisdictions em-
ploy different typeQof formula apportion-
ment, the principle of the opinion was that
non-uniform state taxes are inevitable and
constitutionally permissible. Since Moor-
man, the Court has continued to maintain
that states enjoy broad leeway in their
choice of division-of-income methods. See
Container Corp. of America v. Franchise
Tax Board, 463 US. at 164, 103 S.Ct. at
2939, 77 L,Ed.2d at 552.

Container Corp. closely resembles the
situation in this case. In Container Corp.,
California sought to determine its share of
total income by use of formulary apportion-
ment, while foreign jurisdictions employed
separate accounting.d Discussing discrim-
ination against interstate commerce, the
Court reiterated its view that the Constitu-
tion does not require the elimination of all
overlapping taxation on the interstate level.
463 US. at 171, 103 S.Ct. at 2943, 77
L.Ed.2d at 557. Thus, if the problem were
limited to the interstate level, “the fact
that different jurisdictions applied different
methods of taxation ... would probably
make little constitutional difference.” 463
U.S. at 185, 103 S.Ct. at 2950, 77 L.Ed.2d at
566.

In Container Corp., the Court faced the
additional complication of international
commerce. Even so, the Court upheld the
tax, distinguishing Japan Line on the
ground that Japan’s specific allocation by
situs method necessarily resulted in double
taxation.

Here, by contrast, we are faced with two
distinct methods of allocating the income
of a multi-national enterprise.  The
“arm’s-length” approach [i.e., separate
accounting] divides the pie on the basis
of formal accounting principles. The for-
mula apportionment method divides the
same pie on the basis of a mathematical
generalization. Whether the combina-
tion of the two methods results in the

51. See discussion supra section I\V.B.
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same income being taxed twice or in
some portion of income not being taxed
at all is dependent solely on the facts of
the individual case.

463 U.S. at 188, 103 S.Ct. at 2952, 77
L.Ed.2d at 568 (footnote omitted). The
Court held that the two taxing methods do
"not create an automatic 'asymmetry’."
Id. at 194-95, 103 S.Ct. at 2955-2956, 77
L.Ed.2d at 572. "[I]t would be perverse,
[therefore,] simply for the sake of avoiding
double taxation, to require California to
give up one allocation method that some-
times results in double taxation in favor of
another allocation method that also some-
times results in double taxation.” Id. at
193, 103 S.Ct. at 2955, 77 L.Ed.2d at 571.
The fact that the Court found the two
methods could coexist on the international
level, where duplicative taxation is viewed
more strictly, makes separate accounting a
quite permissible alternative when only in-
terstate commerce is involved, as is the
case in the present litigation.

The Supreme Court has repeatedly rec-
ognized that neither separate accounting
nor formula apportionment will result in
the attribution of the exact amount of in-
come earned in the state to that particular
state. Some multiple taxation may result
when one juiisdiction employs one method
and another uses a different approach.
This threat is inherent in any system where
state attribution methods are nonuniform.
But a state does not offend the commerce
clause merely because its method of divid-
ing income is different from that of its
neighbors. Moorman Manufacturing w.
Bair, 437 U.S. at 278-80, 98 S.Ct. at 2347-
2348, 57 L.Ed.2d at 208-09.

We have already explained that the sepa-
rate accounting method employed by the
State of Alaska does not tax all profits
generated from Alaskan oil production and
does not impermissibly attribute extraterri-
torial values to Alaska. Using the leeway
it retains absent a federal uniform ap-
proach, the Alaska legislature chose a con-

52. See Exxon v. Wisconsin Dep't of Revenue, 447
U.S. al 229. 100 S.CI. at 2123, 65 L.Ed.2d at 85.
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stitutionally permissible method of income
division, albeit not the one “ordinarily™ em-
ployed for most other types of unitary busi-
nesses.

ll;

with the requirements of the Complete
Auto Transit test and creates no impermis-
sible burden on interstate commerce. The
location of the oil fields in Prudhoe Bay
creates a substantial "nexus” between the
oil companies’ activities and the State of
Alaska.X As discussed above, the Oil Tax
is fairly apportioned to represent only that
part of the companies' income generated
from its Alaskan activities—oil and gas
production and transportation. As in Con-
tainer Corp., the Oil Tax does not inevita-
bly result in multiple taxation. Moreover,
any possible overlap created by Alaska's
use of separate accounting and other juris-
dictions’ use of different income division
methods is not the fault, in the constitu-
tional sense, of Alaska. Thus, the Oil Tax
does not discriminate against interstate
commerce. Finally, because the oil compa-
nies all benefit from the “substantial privi-
lege” QDof extracting oil in Alaska, the Gil
Tax is fairly related to services provided in
the state.

D. Federal and State Equal Protec-
tion >

The oil companies assert that the Oil Tax
violates both state and federal equal pro-
tection since it "arbitrarily [and] irrational-
ly subjects] a special group of taxpayers
to treatment not accorded taxpayers at
large.” They argue, in effect, that using a
distinct method of taxation for multistate
oil companies, but not for any other unitary
businesses, violates equal protection. We
reject the oil companies’ equal protection
challenge.

The analysis under Alaska's equal pro-
tection clause involves a three-step process.
Alaska Pacific Assurance v. Brown, 687
P.2d 264, 269-70 (Alaska 1984) [hereinafter

53. See Commonwealth Edison * Montana, 453
U.S. at 623-29. 101 S.Ct. at 29c¢7-2960, 5
1.Ed.2d at 901.

We hold that the Qil Tax comports

«*3
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cited as ALPAC]; State v. Ostrosky, 667
P.2d 1184, 1192-94 (Alaska 1983), appeal
dismissed, — U.S. , 104 S.Ct. 2379, 81
L.Ed.2d 339 (1984); State v. Erickson, 574
p.d 1, 11-12 (Alaska 1978).54 First, in
order to ascertain the appropriate level of
review, the nature of the constitutional in-
terest affected must be identified. AL-
PAC, 687 P.2d at 269. Next, the validity of
the statutes’ purpose must be analyzed in
light of the interest impinged. Id. Lastly,
the means chosen must be examined, also
in light of the interest, to insure that they
are sufficiently related to the goals of the
statute. Id. at 269-70.

The interest involved here, freedom from
disparate taxation, lies at the low end of
the continuum of interests_protected by the
equal protection clause.d Regarding the
statute’s purpose, the oil companies claim
that greed and other improper motives led
the Alaska legislature to enact the Oil Tax.
The state, however, has adequately estab-
lished that a primary purpose of the Qil
Tax was to rectify a perceived underesti-
mation of oil production and pipeline trans-
portation income that occurred with the
application of an apportionment formula.
The goal was to insure that the tax rate
assessed to the oil companies on this in-
come was commensurate with the rate ap-
plicable to the income of other corporations
in the state. Ch. 110, § 1, SLA 1978. Tax-
ing the oil companies differently to rectify
a perceived inequity was the legislature’s
attempt to prevent disparate treatment;
thus, the validity of this purpose in light of
the companies’ interest is established. Fi-
nally, the means chosen were sufficiently
related to the goals of the legislation. The
use of separate accounting, rather than
formula apportionment, increased the

M. In dclcrmining questions of equal protection
under the Alaska Constitution, we employ a
single test. As we stated in State v. Erickson,
574 P,2d 1. 12 (Alaska 1978):

Such a test will be flexible and dependent
upon the importance of the rights involved.
Based on the nature of the right, a greater or
lesser burden will be placed on the stale to
show that the classification has a fair and
substantial relation lo a legitimate govern-
mental objective.

53. See Regan v. Taxation with Representation of
Washington. 461 U5. 540, 547. 103 S.Ct. 1997.

amount of production and transportation
income subject to Alaska taxation and more
fairly represented the extent of the busi-
ness activities of the oil companies in Alas-
ka.

The Oil Tax did not adversely affect any
fundamental interest, nor did it contain a
suspect classification. Thus, to be upheld
under the federal analysis, it need only to
have been rationally related to a legitimate
state interest. Exxon v. Eagerton, 462
U.S. 176, 195-96,103 S.Ct. 2296, 2307-2309,
76 L.Ed.2d 497, 513 (1983). The rational
basis standard is particularly easy to meet
in the area of taxation. The United States
Supreme Court has stated that “[legisla-
tures have especially broad latitude in cre-
ating classifications and distinctions in tax
statutes.” Regan v. Taxation with Repre-
sentation of Washington, 461 U.§, 540,
547, 103 S.Ct. 1997, 2002, 76 L.Ed.4 129,
138 (1983). T’.e Oil Tax clearly bore a
rational relationship to the state’s goal of
correcting a perceived inequity in the tax
structure.

[12] While the oil companies dispute the
underlying premise that the Qil Tax recti-
fies inequities, the legislature could have
reasonably concluded that the Oil Tax
would more accurately compute the compa-
nies' income generated in Alaska. Thus,
the Qil Tax survives the equal protection
challenge, under both the United States
and the Alaska Constitutions.

E. Contract Clause

[13] The oil companies argue that the
Oil Tax is invalid because it impairs the
obligation the state's lease contracts
with them.ID They contend that the tax
increases the state's share under the lease

2002. 76 L.Ed.2d 129, 138 (1983). See generally
P. Hartman, supra note 8, § 3.1. at 131-38.

56. The State of Alaska began issuing oil and uas
leases a few months after passage of the Alaska
Land Act. as 38.05. in 19S9. The first oil and gas
leases at Prudhtxl Bay were issued in 1964 the
state entered into lease contracts with the oil
companies, whereby the state sold the compa-
nies whatever gas and oil might be found on the
leaseholds in exchange for "bonus" payments
and royalties of 12/.-%.
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contracts, and that such modification of the
terms of the leases violates the contra%
clause of the United States Constitution

This argument is without merit. No
lease provision has been impaired. In en-
tering into the leases the state could not,'*
and did not, contract away its pov/er as a
sovereign to tax income earned in the state.
Merrion v. Jicarilla Apache Tribe, 455
us. 130, 1P sct se4, 71 LEd2d 21
(1982) disposes of this issue:

Contractual arrangements remain sub-

ject to subsequent legislation by the pre-

siding sovereign. Even where the con-
tract at issue requires payment of a roy-
alty for a license or franchise issued by
the governmental entity, the govern-
ment’s power to tax remains unless it

*“has been specifically surrendered in

terms which admit of no other reason-

able interpretation.” St. Louis v. Unit-

ed R. Co,, 210 U.S. 266, 280, 28 S.Ct. 630,

634, 52 LE<L 1054, 28 S.Ct. 630 (1908).

455 U.S. at 748,102 S.Ct at 907,71 L.Ed.2d
at 36 (citations omitted); see also Exxon v.
Eagerton, 462 U.S. at 187-94, 103 S.Ct at
2304-2307, 76 L.Ed.2d at 508-12.

RETROACTIVITY OF
THE OIL TAX

The Qil Tax Act was signed into law on
July Q 19788 Section 4 of the Act provid-
ed that it would apply retroactively to Jan-
uary 1, 1978. Section 5 provided the Act
would be “effective" immediately. While
the Senate voted 16 to 4 to approve section
5, the entire Qil Tax Act only passed by a
vote of 11 to 9. Thus, at no time did more
than 11 senators vote to approve section 4.

The companies argue that the Act may
not constitutionally be made_applicable to
income earned prior to July 8 1978. They

VIII.

Law impair-
Us.

57. "No Slate shall ... passany ...
ing the Obligation of Contracts...."
Const., art. I, § 10, cl. 1

58. The Alaska Constitution provides: 'The pow-
er of taxation ... shall not be ... contracted
away, except as provided in this article." Alas-
ka Const, art. IX, § I.

59. Ch. 110, SU 1978.
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interpretﬂ:icle I1, 8 18 of the Alaska Con.
stitution and AS 01.10.070(a) “ as requir-'
ing the approval of two-thirds majority of
each house of the legislature to give retro-
active effect to a new law. The companies
argue that even though a two-thirds vote
was attained for an immediate effective
date, a two-thirds vote was also required to
enact section 4, apTIying the Act retroac-
tively to January 1, 1978. We disagree.

AS 01.10.090 states that “[n]o statute is %
retrospective unless expressly declared 1
therein." A two-thirds vote requirement lj
does not appear in that section, nor else-
where in Alaska law. The legislature, how- " t
ever, has recognized that where retroactive T
application of a portion or all of a bill is $
desired, an immediate effective date, which %
does require a two-thirds vote under article $
Il, § 18 and AS 01.10.070(a), should be used ‘i
in conjunction with the retroactivity sec-, v
tion. Legislative Affairs Agency, Manual ’ t
of Legislative Drafting 11 (1977); Uniform |
Rules of the Alaska State Legislature, Rule i
10 (May 3, 1977). Accordingly, because f
two-thirds of the legislature voted to make* ,4
the Oil Tax Act immediately effective, a f
separate two-thirds vote for the Act to be j-J
retroactive was not constitutionally re-
quired. The Qil Tax was properly retroac-
tive to January L, 1978. ' “B.

The superior court’s action in granting
the state’s motion for summary judgment.
is AFFIRMED. MESD

N

COMPTON, J., not participating.

APPENDIX 1 1

AS 4321, Qil and Gas Corporate Income’.
Tax provided:

Sec. 43.21.010. ,Application [Repealed
effective January 1, 1982]. AS 43.21.010—

60. Alaska Const, art. 11 § 18 provides:
Laws passed by the legislature become effec-
tive ninety days after enactment. The legisla-
ture may, by concurrence of two-thirds of the
membership of each house, provide for anoth-
er effective date.

61. AS01.10.070(a) contains language paralleling
Alaska Const, art. I, § 18.
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432.]20 applies to every corporation doing ing:

business in the state which derives income
from the production of oil or gas from a
lease or property in the state or from the
pipeline transportation of oil or gas in the
state. The tax calculated under AS 43.21.-
010—43.21.120 is measured by the total
taxable income of the corporation during
the tax period as determined under AS
43.21.020—43.21.040 and is calculated at
the rates established under AS 43.20.011(g).

Sec. 43.21.020. Determination of taxa-
ble income from oil and gas production
[Repealed effective January 1, 1982], (a)
The taxable income of a corporation from
the production of oil and gas from a lease
or property in the state shall be the corpo-
ration’s net income as calculated by the
department in accordance with this section.

(b) Gross income of a corporation from
oil and gas production shall be the gross
value at the point of production of oil or
gas produced from a lease or property in
.the state. The department shall by regula-
tion determine a uniform method of estab-
lishing the gross value at the point of pro-
duction. In making its determination the
department may use the actual prices or
.values received for the ail or gas, the post-
ed prices for the oil or gas in the same
. field, or the prevailing prices or values of
oil or gas in the same field. In addition, in
its determination of gross value at the
point of production of oil or gas produced
from a lease or property, the department
shall determine the reasonable costs of
transportation from the point of sale to the
point of production of the oil or gas.
Transportation costs set by a tariff proper-
ly on file with the Alaska Pipeline Commis-
sion or other regulatory agency shall be
considered prima facie reasonable, but if a
tariff properly on file with a regulatory
agency is subsequently amended, changed,
or overturned retroactively, the reasonable
costs of transportation shall be recomputed

for that period using the newly determined
tariff.

(©) Net income from oil and gas produc-
tion shall be determined by the department

by deducting from gross income the follow-

(].) royalties paid in kind or in value;
(2) taxes imposed under AS 43.55.011-
43.55.150 and AS 43.57.010 which are
actually paid or incurred by the corpora-
tion on the production from a lease or
property in the state;

(3) taxes imposed under AS 43.56.010-
43.56.210 and AS 29.53.010-29.53.460
which are actually paid or incurred by
the corporation on property used directly
in the production of oil or gas from a
lease or property in the state, including
property used in production, gathering,
treatment, or preparation of the oil or
gas for pipeline transportation, but only
if those property tax payments were due
and payable only after the date of com-
mercial production from the lease or
property with which the property was
associated;

(4) the direct costs incurred by or for
Mthe corporation in operating the lease or
property, including the direct costa ol
producing, gathering, treating, or prepar-
ing the oil or gas for pipeline transporta-
tion, but not of any payments received
for those activities and not including any
indirect cost or overhead expense;

(5) depreciation (using the unit of pro-
duction method or such other reasonable
methods as the department may by regu-
lation establish) on property used directly
in the production, gathering, treatment,
or preparation of the oil cr gas for pipe-
line transportation including amortization
of capitalized interest for investments in
this property at a rate not to’exceed the
average cost of borrowed capital to the
taxpayer during the year in which it is
capitalized;

(6 the amortization of lease acquisi-
tion payments and taxes paid or incurred
under AS 43.56.010-43.56.210 and AS 29.-
53.010-29.53.460 (including capitalized in-
terest on both) for or on producing prop-
erties before the commencement of com-
mercial production from the lease or
property for which the property is being
used;
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(7) interest expense of the corporation
not capitalized during construction, that
was paid or incurred in connection with
property in Alaska; however, unless (f)
of this section applies, the interest ex-
pense may not exceed that portion of the
total interest paid by the consolidated
business of which the corporation is a
part, determined by multiplying the total
interest by a fraction, the numerator of
which is the value of the corporation's
real and tangible personal property used
directly in the production of oil or gas
from a lease or property in the state and
the denominator of which is the value of
all real and tangible personal property of
the consolidated business; in this subsec-
tion, “total interest paid by the consol-
idated business™ does not include interest
expense arising from intercompany obli-
gations within the consolidated business
except to the extent that the interest
expense reflects a pass-through of inter-
est on a third-party borrowing by the
parent or other member of the consol-
idated business with the purpose, ex-
pressed at the time of the third-party
borrowing, of financing Alaska business
activity of the taxpayer corporation;

(O expenses incurred by the corpora-
tion after December 31, 1977, of unsuc-
cessful exploration of ail or gas in the
state including the acquisition costs of
abandoned properties, dry hole costs, and
the costs of geologic and geophysical ex-
ploration related to those abandoned
properties;

(9) general overhead or administrative
expense incurred by the corporation at-
tributable to deriving income from the
production of oil or gas from a lease or
property in the state to the extent, ex-
cept as provided in (f) of this section, that
it does not exceed that portion of the
total general overhead or administrative
expense incurred by the consolidated
business of which the corporation is a
part, determined by multiplying the total
general overhead or administrative ex-
pense by a fraction, the numerator of
which is the value of the corporation’s
real and tangible personal property used
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directly in the production of oil or gas
from a lease or property in the state and
the denominator of which is the value of
all real and tangible personal property of
the consolidated business;

(10 the amount of income from the
production of oil and gas from a lease or
property that is divided among the _?
gional Native corporations under sec. f(i)
of the Alaska Native Claims Settlement
Act. (P.L. 92-203);

(12) the tax imposed by sec. 4983 of .
the Internal Revenue Code that is paid or
incurred by the taxpayer for oil produc-
tion from leases or properties in the
state.

(d) Deductions from gross income under
this section shall not include expenses pre-
viously deducted on a return filed under AS
43.20.011-43.20.350. V

(e) Where a corporation subject to AS
43.21.010-43.21.120 shares the production j
or proceeds of the production from a lease
or property through a working interest, \
royalty interest, overriding royalty inter- ;
est, production payment, net profit interest, »
joint venture or other agreement, the de-
partment shall allocate the deductions from ;
gross income between the corporation and
the persons with whom it has such ah
agreement in accordance with the terms of
the agreement. Vv

() If a corporation demonstrates to the
satisfaction of the department that it paid
or incurred actual expenses for interest or
for general overhead or administration at-
tributable to deriving income from the pro-
duction of ail or gas from a lease or proper-
ty in the state in an amount greater than
the amount determined under (c)(7) or (c)(9)
of this section, the department may allow
the corporation to deduct the greater
amount.

Sec. 43.21.030. Determination of in-
come from oil and gas pipeline transporta-
tion [Repealed effective January 1, 1982).
(@) Except as provided in (c) of this section,
taxable income attributable to the transpor-
tation of oil in a pipeline engaged in inter-
state commerce in Alaska shall be deter-
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mined by the department and shall be the
amount reported or that would be required
to be reported to the Federal Energy Regu-
latory Commission or its successors as net
operating income, less those portions of
interest and general administrative expense
attributable to the pipeline transportation
of ail in the state, except that taxable in-
come shall also include taxes on or mea-
sured by income. The department shall
establish regulations governing the deter-
mination of interest and general adminis-
trative expense attributable to pipeline
transportation of ail in the state.

(b) Except as provided in (c) of this sec-
tion, taxable income attributable to the
transportation of natural gas in a pipeline
engaged in interstate commerce in Alaska
shall be determined by the department and
shall be the amount reported or that would
be required to be reported to the Federal
Energy Regulatory Commission as net op-
erating income less that portion of interest
and general administrative expense attrib-
utable to pipeline transportation in the
state, except that the taxable income shall
also include taxes on or measured by in-
come. The department shall establish reg-
ulations governing the determination of in-
terest and general administrative expense
attrbutable to pipeline transportation of
natural gas in the state.

(c) Taxable income attributable to the
transportation of oil or natural gas in Alas-
ka of any corporation not under the Feder-
al Energy Regulatory Commission jurisdic-
tion, or of a corporation under the jurisdic-
tion of the Federal Energy Regulatory
Commission but not reporting the operation
of pipelines in Alaska separately from the
operation of pipelines elsewhere, shall be
determined by the department and shall be
based upon an amount equal to that which
would have been reported to the Federal
Energy Regulatory Commission under (a)
of this section in the case of oil pipelines, or
(b) of this section in the case of natural gas
pipelines, had the corporation been, in fact,
under Federal Energy Regulatory Commis-
sion jurisdiction for the taxable year and
required to report on the operation of Alas-

ka pipelines separately from the operation
of pipelines elsewhere.

Sec. 43210-10. Determination of in-
come from activities other than oil and gas
production or pipeline transportation [Re-
pealed effective January 1, 1982], (a) Tax-
able income of a corporation subject to AS
43.21.010-43.21.120 from activities in this
state other than the production of oil or
gas from a lease or property in the state or
the pipeline transportation of oil or gas in
the state shall be determined in accordance
with the method established in art. IV of
AS 43.19.010 and in AS 43.20.071, as mod-
ified by (b}—(f) of this section.

(b) The total taxable income of the con-
solidated business is its entire income less
the portion of that entire income attributa-
ble to worldwide production and pipeline
transportation of oil and gas. In this sec-
tion,

(].) for a member of a consolidated
business who is required to file under the
Internal Revenue Code, “entire income”
means taxable income under Subtitle F
and chapter 1 of Subtitle A of the Inter-
nal Revenue Code of 1954, as amended,
except that those provisions adopted af-
ter December 31, 1975, which change or
modify exemptions from tax are not
adopted by reference as a part, of this
section until the second January ]. follow-
ing the effective date of the federal law;

(3 for a member of a consolidated
business who is not required to file under
the Internal Revenue Code, "entire in-
come™ means book income, except that a
taxpayer may elect to report his income
as the income would be determined under
(f) of this subsection.

(©) The numerator and denominator of
the property factor, of the payroll factor
and of the sales factor shall be calculated
without reference to that portion of proper-
ty, payroll or sales directly related to the
production of oil or gas from a lease of
property in the state or the pipeline trans-
portation of oil or gas in the state.

(d) Repealed by § 17 ch. 116, SLA 1981
(e) Repealed by § 17 ch. 116, SLA 1981
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department setting out information re-

()  The value attributed to vessels trans-quired by the department to determine tax-

porting Alaskan oil or gas of the consol-
idated business which are not owned or
effectively owned by the consolidated busi-
ness shall be excluded from the property
factor.

Sec. 43.21.050. Assessment of income
and tax [Repealed effective January 1,
1982]. (a) The department shall assess tax-
able income and the amount of tax payable
on that taxable income.

(b) On or before August 15 of each year
the department shall send to every corpora-
tion taxable under AS 43.21.010-43.21.120 a
notice of assessment showing the amount
ﬁ' me taxable under AS 43.21.010-43.-

for the previous year and the
amount of tax payable on that taxable in-
come.

For purposes of AS 43.21.010-43.21.-

the department may combine taxable
incomes of corporations subject to tax un-
der AS 43.21.010-43.21.120 who are part of
the same consolidated business.

(d) If the methods of allocation and ap-
%%ment provided in AS 43.21.010-43.-
do not fairly represent the extent of
a corporation's business activity in the
state, the corporation may petition for or
the department may require, in respect to
all or any part of the corporation’s business
activity, if reasonable, the employment of
any method authorized under art. 1V, sec.
18, of the Multistate Tax Compact (AS 43.-
19.010) to effectuate an equitable allocation
and apportionment of the corporation’s in-
come. The commissioner shall include in
his annual report required in AS 43.21.110
a report on all relief granted under this
subsection, including for each case a state-
ment of the changes in tax liability result-
ing from the granting of relief, the tax
years involved, and a description of the
method of determining taxable income that
was substituted for those provided in AS
43.21.010-43.21.120.

Sec. 43.21.0G0. , Returns [Repealed ef-
fective January L, 1982], On or before
April 15 of each year, a corporation subject
to tax under AS 43.21.010-43.21.120 shall
submit a return in a form prescribed by the

able income. For purposes of AS 43.21.
010-43.21.120, the department may require
corporations subject to tax under AS 43.21.-
010-43.21.120 who are part of the same
consolidated business to file a single re-
turn.

Sec. 43.21.070. Payment of tax [Re-
pealed effective January 1, 1982]. The tax
levied under AS 43.21.010-43.21.120 is pay-
able to the department on or before Sep-
tember 30 of each year or in installments,
including prepayments of estimated tax, at
the times and under the conditions the de-
partment may by regulation require. This
tax is payable on the due date set out in
this section even though the assessment is
under appeal or the validity, enforceability
or application of AS 43.21.010-43.21.120 or
any provision of AS 43.21.010-43.21.120 is
challenged before the department or in the
courts.

Sec. 43.21.080. Transit:[onal rules [Re-
pealed effective January L, 1982]. The de-
partment shall provide by regulation transi-
tion rules for corporations subject to tax
under AS 43.20.011-43.20.350 before July
9, 1978 to avoid doubli taxation of the
same income or double deduction of the
same expense of those corporations as a
result of becoming subject to tax under AS
43.21.010-43.21.120.

Sec. 43.21.090. Regulations [Repealed
effective January 1, 1982]. The depart-
ment may adopt regulations in accordance
with the Administrative Procedure Act (AS
44.62.010-44.62.650) as appropriate to ad-
minister and enforce AS 43.21.010-43.21.-
120.

Sec. 43.21.100. Penalties [Repealed ef-
fective January 1, 19S2]. The penalties
established in AS 43.20.011-43.20.350 apply
to AS 43.21.010-43.21.120,

Sec. 43.21.110. Public , reporting [Re-
pealed effective January ]. 1982]. (@) The
commissioner of revenue shall compile and
transmit to the legislature an annual con-
solidated report of state revenues and taxa-
tion policies under AS 43.21.010-13.21.120.
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This report shall include total aggregate
income tax paid by corporations covered
under AS 43.21.010-43.21.120 and aggre-
gate income and deductions by category, so
classified as to prevent the identification of
particular returns or reports.

(b)  The legislative auditor shall transmi
to the legislature an annual report review-
ing the actions of the department in admin-
istering AS 43.21.010-43.21.120.

Sec. 43.21.120. Definitions  [Repealed
effective January 1, 1982]. Unless the con-
text requires otherwise the definitions con-
tained in AS 43.55.140 are applicable to AS
43.21.010-43.21.120. In addition, in AS 43.-
21.010-43.21.120.

(].) “base of operations” means the clos-
est point on land to the offshore oil or gas
production operations from which goods,
services and supplies flow to those off-
shore oil or gas production operations;

(3 "consolidated business” means a cor-
poration or group of corporations having
more than 50 per cent common ownership
direct or indirect, or a group of corpora-
tions in which there is common control ei-
ther direct or indirect as evidenced by any
arrangement, contract or agreement.

Ralph R. STEFANO, C. Harold Gillum,
and Estate of Robert L. Crcr.,
Appellants,

V.
Patricia M. COPPOCK, Appellee.
No. S—53

Supreme Court of Alaska.
Aug. 23. 1985.

Minority shareholder brought action
against controlling shareholder-directors of
closely held corporation. Following re

mand, 621 P.2d 270, the Superior Court,
Third Judicial District, Anchorage, Sea-
born, J. Buckalew, Jr., J., ordered defend-
ants to buy out minority shareholder, and
they appealed. The Supreme Court,
Moore, J., held that: (].) evidence warrant-
ed forced buy out; (2) prior Supreme Court

topinion did not preclude Superior Court

from ordering buy out at equitable price;

(3) ordering buy out as remedy for fraudu-
lent or oppressive acts, rather than liqui-
dation, was not abuse of discretion; and (4)

prejudgment interest award was not abuse

of discretion.

Affirmed in part; reversed in part; re-
manded.

1. Corporations ©=182.4(5)

Evidence that majority shareholder-di-
rectors did not provide minority sharehold-
er with notice of several meetings and did
not respond to her attorney’s second letter
demanding inspection of corporate records
on her behalf supported findings of oppres-
sive or fraudulent conduct sufficient to
warrant remedy of forced buy out of her
shares.

2. Appeal and Error ©=1194(1)

Prior Supreme Court opinion, which
stated that in order for minority sharehold-
er to warrant forced buy out of her shares,
she must establish on remand that actions
of controlling shareholders were illegal, op-
pressive, or fraudulent, or, alternatively,
constituted waste or misapplication of cor-
porate assets, did not preclude superior
court from ordering on remand that con-
trolling shareholders buy out minority
shareholder's shares at equitable price,
where trial court had not reached that is-
sue at time of that Supreme Court opinion.
AS 10.05.540(2).

3. Corporations ©=61-1(2

AS 10.05.540, permitting liquidation of
assets and business of corporation as reme-
dy in shareholder's action based on illegal,
oppressive, or fraudulent acts of directors
or those in control of corporation, is reme-
dial statute and does not deprive superior



