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F e b r u a r y  28, 1989

M E M O R A N D U M

TO: S e n a t o r  J a n  Faiks, C hair
S e n a t e  J u d i c i a r y  Comm ittee

FROM: R e p r e s e n t a t i v e s  Max G r u e n b e r g  a n d  P e t e r  Goll
Co-Chairs, H o u s e  J u d i c i a r y  C o m m i t t e e

RE: H B  114, r e l a t i n g  to the e x a m i n a t i o n  of regula t i o n s
a n d  o p i n i o n s  and d e c i sions i s s u e d  b y  c o u r t s  and 
a g e n c i e s  on the law of t h e  state

H B  114 s u b m i t t e d  b y  the House J u d i c i a r y  C o m m i t t e e  w o u l d  amend 
A S  24.20.065(a) . T h a t  statute r e q u i r e s  t h e  l e g i s l a t i v e  
c o u n c i l  t o  a n n u a l l y  review j u d i c i a l  a n d  a d m i n i s t r a t i v e  
d e c i s i o n s  and a d m i nistr ative r e g u l a t i o n s  for t h e i r  effect on 
s t a t e  statutes. H B  114 amends A S  24.20.065(a) to include a 
r e v i e w  for t h e  effects of court d e c i s i o n s  on s t a t e  common law 
(non-statutory) provisions.

W e  w o u l d  a p p r e c i a t e  y o u r  s c h e d u l i n g  a h e a r i n g  on thi s bill as 
s o o n  as possible.

T h a n k  you.
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h
A N A L Y S IS  (con tinued )

P rocedure Act is not c u rre n t ly  being done by Legal Services f o r  L eg is la tive  C ounc il.

The A dm in is tra tive  R egu la tion  R ev iew  Comm ittee is in charge o f  adm in istra tive  regu la tions .

There are in su ffic ie n t fund s at this tim e to support the atto rney tim e needed to fu l ly  exam ine the 
adm in istra tive regu la tions and A dm in istra tive  Procedures A ct. A substan tia l fisca l impact 
w ould be rea lized  to c om p ly  w ith these aspects o f  this statute.

C

C
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§ 24 .20 .062 L e g is l a t u r e S '24 .20 .065
R cv iso r 's  n o te s . — Formerly AS 

24.05.200. Renumbered in 1985.

Sec. 24.20.062. L eg isla tive  in te rn sh ip  p ro g ram . A legislative 
internship program  established by the legislative council under AS 
24.20.060(8) shall provide th a t

(1) the  U niversity of A laska provide academic support and credit to 
the program;

(2) students enrolled and in good standing a t any accredited 
postsecondary educational institu tion who have successfully com­
pleted a t least two years of study are eligible to participate in the 
program;

(3) in terns will be selected by a committee composed of members of 
the legislature appointed by the legislative council and representa­
tives of the university  appointed by the university;

(4) in terns will be selected on the basis of their experience and 
in terest in subjects which the legislative council feels are likely to be 
considered during a legislative session;

(5) legislative in terns are entitled  to receive academic credit and 
paym ent of $30 for each day of participation in the program  during 
the legislative session. (§ 11 ch 87 SLA 1979)

Sec. 24.20.065. E x a m in a tio n  o f reg u la tio n s  a n d  o p in ions, (a) 
The legislative council shall 2 .nually examine adm inistrative regula­
tions, published opinions of sta te  and federal courts and of the 
D epartm ent of Law th a t rely on state  statu tes, and final decisions 
adopted under the A dm inistrative Procedure Act (AS 44.62) to 
determ ine w hether or not

(1) the courts and agencies are properly im plem enting legislative 
purposes;

(2) there a re  court or agency expressions of dissatisfaction with 
sta te  statu tes;

(3) the opinions or regulations indicate unclear or ambiguous 
statu tes.

(b) The legislative council shall subm it a comprehensive report of 
the annual exam ination with recommendations to the members of the 
legislature a t the  s ta r t  of each regular session. (§ 1 ch 72 SLA 1963)
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Sec. 01.05.036. Im p ro v e m e n t o f  s ta tu te s . The Legislative Affairs 
Agency, working in cooperation w ith the revisor shall make recom­
m endations to the legislative council concerning deficiencies, conflicts, 
or obsolete provisions in  and the need for reorganization or revision of 
the  statu tes, and, a t the  direction of the legislative council, shall pre­
pare for submission to the legislature legislation for the correction or 
removal of the deficiencies, conflicts, or obsolete provisions, or to 
otherwise improve the form or substance of any portion of the s ta tu te  
law of th is state. Each title  of the Alaska S ta tu tes  shall be sys­
tem atically reviewed a t  least once each two years for deficiencies, con­
flicts, or obsolete provisions. (§ 1 ch 1 SLA 1963; am  § 1 ch 106 SLA 
1974)

C ro ss  re fe ren ces . — For the respon­
sibility of the A laska Legislative Council 
for s ta tu te  revision, see AS 24.20.070.

C hapter 10. Laws and Statutes.
Article
1. Common Law (§ 01.10.010)
2. G eneral Rules of S tatu tory  Construction (S§ 01.10.020—01.10.065)
3. Effect of S ta tu tes (§§ 01.10.070-01.10.100)
4. The Statehood Act (§ 01.10.110)

§ 01 .05 .036  G e n e r a l  P r o v is io n s  § 01 .10 .010

A rtic le  1. Com m on Law.
Section

10. Applicability of common law

C o lla te ra l re fe ren ces . — 73 Am. Ju r . 
2d, S tatu tes, § 1 e t seq.

82 C.J.S., S tatu tes, § 1 e t seq.

« •  * Sec. 01.10.010. A p p licab ility  o f com m on law . So much of the 
common law not inconsistent with the Constitution of the S tate  of 
Alaska or the Constitution of the United States or w ith any law passed 
by the  legislature of the S tate  of Alaska is the rule of decision in this 
state. (§ 2-12 ACLA 1949: § 65-1-3 ACLA 1949)

O p in io n s o f  a tto rn e y  g en e ra l. — tru s t investment. 1963 Op. A tt’y Gen., No. 
There is considerable authority  a t common 13. 
law which defines the scope of permissible
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N OTES TO  DECISIONS

A pp licab ility  o f  com m on law . — This 
section, which m akes the common law 
applicable in A laska, refers to the common 
law of England. It should be noted here 
th a t A laska has th e  common law of the 
U nited States nov , some of which is over 
300 years old. The ancient common law of 
E ngland is not controlling over the 
developing common law of this country. 
H ow arth v. Pfeifer, Sup. Ct. Op. No. 488 
(File No. 890), 443 P .‘2d 39 (1968).

M ean ing  o f  com m on-law . — See 
V alentine v. Roberts, 1 A laska 536 (1902).

The common law is but the accumulated 
expressions of the various judicial 
tribunals in their efforts to ascertain w hat 
is righ t and ju s t betw een individuals with 
respect to private disputes. Howarth v. 
Pfeifer, Sup. Ct. Op. No. 488 (File No. 890), 
443 P.2d 39 (1968).

A nd scope. — The common law 
includes those principles, usages, and 
rules of action applicable to the govern­
m ent and security of person and property 
which do not rest for th e ir authority  on 
any express and positive declaration of the 
will of the legislature; a system of ele­
m entary principles and of general judicial 
tru th s which are continually expanding 
with the progress of society, and adapting 
them selves to the gradual changes of trade 
and commerce and the mechanic a rts  and 
the exigencies and usages of the country. 
In re Burkell. 2 A laska 108 (1903».

T h e  com m on la w  is n o t a  rig id  nnd  
a rb i t r a ry  code, crystallized and 
im m utable. Rather it is flexible and adapts 
itself to changing conditions. Howarth v. 
Pfeifer, Sup. Ct. Op. No. 488 (File No. 890), 
443 P.2d 39 (19681.

D u ty  to  ex p lica te  com m on law . — It 
is the task  of the suprem e court of Alaska 
to explicate the common law which will 
apply in situations not dealing with a 
constitutional question or statu tory  in ter­
pretations unless and until the Alaska leg­
islature acts to modify it. Surina v. 
Buckalew.Sup. Ct. Op. No. 2255 (File Nos. 
5205, 5462), 629 P.2d 969 (19SU.

C om m on-law  tru s ts .  — There are no 
sta tu tes upon the subject of common-law 
trusts. Powell v, Hammon Consol. Gold 
Fields, 8 A laska 153 (1929).

There is no inhibition against 
common-law trusts. Powell v. Hammon 
Consol. Gold Fields. 8 A laska 153 11929).

N eg lig en t m is re p re se n ta tio n . — One 
may now m aintain an  action for negligent 
m isrepresentation, even though that may

not have been the case under the common 
law in years  gone by. Howarth v. Pfeifer, 
Sup. Ct. Op. No. 488 (File No. 890), 443 
P.2d 39 (1968).

Im p u ta tio n  o f u n c h a s tity . — 
Common-law rule th a t a sta tem ent 
imputing unchastity  to a woman, or even 
professional unchastity , is not considered 
slanderous per se, is clearly outmoded. 
Hollman v. B rady, 16 A laska 308,233 F.2d 
877 (9th C ir. 1956).

S e p a ra te  m a in te n a n c e . — A laska has 
no law on separa te  maintenance, bu t the 
common law , by this section, h as been 
declared to be in  force in A laska. And a 
suit for sep a ra te  m aintenance was well 
known a t  common lew. Moller v. Moiler, 
11 Alaska 33, 66 F. Supp. 507 (D. Alas. 
1946).

Com m on law  as  to  lo ss  o f 
consortium . — See Schreiner v. Fruit, 
Sup. Ct. Op. No. 1003 (File No. 1949), 519 
P.2d 462 (1974).

A ctions a g a in s t  to r tfe a so r’s liab ility  
insurer. —  The common-law rule 
allowing no d irec t cause of action against 
a tortfeasor’s liab ility  insurer prevails in 
this state. Severson v. Severson, Sup. Ct. 
Op. No. 2344 (F ile No. 5461), 627 P.2d 649
(1981).

S e q u e s tra tio n . — Given the harsh 
nature of th e  rem edy of sequestration and 
the fact tn a t  th e  Alaska legislature has 
spelled out in  some detail the procedure for 
obtaining o th e r sim ilar remedies while it 
has not enacted  a sequestration sta tu te , 
the implication is clear th a t A laska has 
decided th a t sequestration of the nature  
sought in an  action to require a  regional 
corporation organized under the A laska 
Native C laim s Settlem ent Act, 43 U.S.C. 
f 1601 et seq., to place certain  funds in 
secure und liquid investm ents pending 
litigation is not available and has 
preempted th e  common law  w ith a 
complex s ta tu to ry  scheme. A leut Corp. v. 
Arctic Slope Regional Corp., 424 F. Supp. 
397 (D. Alas. 1976).

Title by a c c re t io n . — At common law 
the riparian ow ner acquires title  to addi­
tions thereto by nccretion. Nordale v. 
Waxberg, 12 A laska 399. 84 F. Supp. 1004 
(D. Alas. 1949), afTd, 12 A laska 695, 182 
F.2d 1022 19th C ir. 1950).

A pplied in U n ited  States v. Pacific & A. 
Ry. •& Nav. Co., 5 Alaska 43 (1914); Van 
Dvke v. M idnight Sun Mining & Ditch Co., 
177 F. 85 (9 th  C ir. 1910); N orthw estern 
S.S. Co. v. C ochran, 191 F. 146 (9th Cir.
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1911); Bosel v. S tate, Sup. Cl. Op. No. 280 
(File No. 32), 398 P.2d 651 (1965).

Q uoted in Turnbull v. Bonkowski, 419 
F.2d 104 (9th Cir. 1969); Smiloff v. S tate , 
Sup. Ct. Op. No. 1637 (F ile  No. 3006), 579 
P.2d 28 (1978); C arte r v. Brodrick, Sup. Ct. 
Op. No. 2500 (File No. 5511), 644 P.2d 850
(1982).

S ta ted  in In re B urkell, 2 A laska 108 
(1903); McFarland v. A laska  Perseverance 
Mining Co., 3 Alaska 308 (1907); Jan sen  v.

A rticle 2. G e n e ra l R u les
Section
20. Applicability o f AS 01.10.040 — 

01.10.090
30. Constitutionality and  severability 
40. Words and phrases

Pollastririe, 10 Alaska 316 (1942); T e rr i­
tory of A laska v. 188 Cases of Mixed 
Intoxicating Liquors, 10 Alaska 414 
(1944); Bickel v. Polaris Inv. Co., 17 
Alaska 389, 155 F. Supp. 411 (D. A las. 
1957).

C ited  in K etchikan Co. v. Citizens' Co., 
2 Alasku 120 (19031; First Nut. B ank v. 
Stout, 9 A laska 400 (1938); N orthw est 
A irlines, Inc. v. Alaska Airlines, Inc., 351 
F.2d 253 19th Cir. 1965).

o f  S ta tu to ry  C onstruction . 
S ection
50. Tense, num ber, and gender
60. Definitions
65. Certified mail

C ollateral re fe re n c e s . — 73 Am. Ju r . 
2d, Statutes, 88 142-341.

82 C.J.S., S tatu tes, §§ 311-398.

Sec. 01.10.020. A p p lica b ility  o f AS 01.10.040 — 01.10.090. The
provisions of AS 01.10.040 — 01.10.090 shall be observed in the con­
struction of th e  law s of the  s ta te  unless the construction would be 
inconsistent w ith  the  m anifest in ten t of the legislature. (§ 1 ch 62 SLA 
1962)

N O T E S TO D EC ISIO N S

T he suprem e c o u r t  is en jo in ed  b y  th e  applicability to the five-day recount provi-
leg is la tu re  to o b s e r v e  th e  p ro v is io n s  o f  sion of AS 15.20.430. Wade v. Dworkin,
th is  section, in  resolving any issue Sup. Ct. Op. No. 306 (File No. 6031, 407
relating to AS 01.10.080 and its P.2d 587 (1965).

Sec. 01.10.030. C o n s titu tio n a lity  a n d  severab ility . Any law 
heretofore or h e re a fte r  enacted by the A laska legislature which lacks 
a severability c lause shall be construed as though it contained the 
clause in the following language, "If any provision of this Act, or the 
application th e re o f  to any person or circum stance is held invalid, the 
remainder of th is  Act and the application to other persons or circum ­
stances shall no t be effected thereby.” (§ 1 ch 98 SLA 1949)
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facts. A  judge m a y  co m m e n t  "on the 
weight of the evidence and indicate his 
own opinion concerning the credibility 
of witnesses and the relative strength of 
competing permissible inferences, pro­
vided always that he makes it clear to 
the jury that it is their province to de­
cide such questions of weight and cred­
ibility." James, Civil Procedure §7.14 
(1965). However, a prosecutor m a y  not 
"comment" on the refusal of a defen­
dant in a criminal proceeding to testify, 
and the court m a y  not instruct a jury 
that such silence is evidence of guilt. 
See 380 U.S. 609.

C O M M E R C I A L  B R I B E R Y  see bribery.

C O M M E R C I A L  F R U S T R A T I O N  s e e 
frustration.

C O M M E R C I A L  P A P E R  a negotiable in­
strument, i.e., a writing indorsed by the 
maker or drawee, containing an uncon­
ditional promise or order to pay a cer­
tain s u m  on demand or at a specified 
time, m a d e  payable to order or to bear­
er. U.C.C §3-104(1). The term c o m ­
prehends bills of exchange, checks, 
notes, and certificates of deposit. U.C.C. 
§3-104(2).

C O M M E R C I A L  P R E F E R E N C E  see pref­
erence.

C O M M O D I T Y  any tangible good; c o m ­
mercially, commodities refer to prod­
ucts that are the subject of sale or bar­
ter. See also futures.

C O M M O N  L A W  tiie system of jurispru­
dence, which originated in England and 
was later applied in the United States, 
which is based on judicial precedent 
rather than legislative enactments; it is 
to be contrasted with civil law (the de­
scendant of R o m a n  L a w  prevalent in 
other western countries). Originally 
based on the unwritten laws of England, 
the c o m m o n  law is “generally derived 
from principles rather than rules; it docs 
not consist of absolute, fixed, and index­
ible rules, but rather cf broad and c o m ­
prehensive principles based on justice, 
reason, and c o m m o n  sense. It is of ju­
dicial origin and promulgation. Its prin­
ciples have been determined by the so­
cial needs of the community and have 
changed with changes in such needs. 
These principles are susceptible of adap­

tation to new conditions, interests, rela­
tions, and usages as the progress of so­
ciety m a y  require.” 37 N . W .  2d 543, 
547.

C O M M O N  L A W  C O P Y R I G H T  see copy­
right.

C O M M O N  N U I S A N C E  sec nuisance.

C O M M O N  P R O P E R T Y  see property.

C O M M O N S  land set aside for public 
use, e.g., public parks; also, the untitled 
class of Great Britain, represented in 
Parliament by the House of C o m m o n s .

C O M M U T A T I O N  substitution, change; 
the substitution of a lesser penalty or 
punishment for a greater one, such as 
from death to life imprisonment, or 
from a longer term to a shorter one. 
The chief executive officer (President, 
governor) has the constitutional power 
of executive clemency which includes 
the broad power in his discretion to 
c o m m u t e  a sentence. Co m p a r e  with 
pardon and reprieve.

C O M P A N Y  broadly, any group of peo­

ple voluntarily united for performing 
jointly any activity, business, or c o m­
mercial enterprise. See 23 Tex. 295, 
303.

In re' „..e to trades, "company” 
applies to the combination of individ­
uals’ capital, skill and labor for the pur­
pose of business carried on for such 
individuals’ c o m m o n  benefits. 6 So. 362, 
364.

The term also applies to a wide range 
of activities, and under statutory con­
struction has been held to include pri­
vate corporations, joint stock companies 
(see below), all partnerships, etc. See 
222 S.W. 736, 739. " C o m p a n y” has also 
been considered synonymous with 

“firm".
h o ld in g  c o m p a n y  see holding c o m­

pany.

j o i n t  s t o c k  c o m p a n y  a company or 
association, usually unincorporated, 
which has the capital of its members 
pooled in a c o m m o n  fund; the capi­
tal stock is divided into shares and 
distributed to represent ownership 
in'desi in the company, see Hcnn, 
L a w  of Corporations §50 (1961); a 
form of partnership, but one which
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C SH B 58(Jud)

R e p r e s e n t a t i v e  N a v ar r e m o v e d  and a s k e d  u n a n i m o u s  c o n s e n t  
that the roll call on the p a s s a g e  of the b i ll  be c o n s i d e r e d  
the roll ca ll  on t h e c o u r t  rule change. There b e i n g  no 
objection, it w a s so ordered.

R e p r e s e n t a t i v e  N a v ar re  m o v e d  and n s k e d  u n a n i m o u s  c o n s e n t  
t hat the roll call o n  the p a s s a g e  of the b i l l be c o n s i d e r e d  
the roll call on  the e f f e c t i v e  date clause. T here b e i n g  no 
objection, it w as  so ordered.

C S H B  5S(Jud) was r e f e r r e d  to the C hi ef  C l e r k  for 
engrossment.

H B  114

T he  f o l l o w i n g  w a s read the s e c o nd  time:

H O U S E  B I L L  NO. 114
"An A c t  relat i ng  to t he  e x a m i n a t i o n  o f re g ul a t i o n s  
and o f opini on s and d e c i s i o n s  i s s u e d  b y  court s a n d 
a g e n c i e s  o n  the law of  th e state."

w it h the:

S ta te  A f f a i r s  C o m m i t t e e  report p a g e  347
Z er o fi scal note w i t h  analysis

(LAA) p u b l i s h e d  2 / 1 5 / 8 9  p a g e  347
J u d i c i a r y  C o mm i t t e e  r e p o r t  w i th

p r e v i o u s  z er o f i s c a l  note p a g e  399

R e p r e s e n t a t i v e  N a va rr e m o v e d  and a s k e d  u n a n i m o u s  c o n s e n t  
that H B  114 be c o n s i d e r e d  engrossed, a d va nc e d to  t hird 
r ea di n g an d  p l a c e d  on  f i n a l  passage. There b e i n g  no 
o bjection, it was so ordered.

H B 114 w a s  r e a d the t hi r d time.

Tne q u e s t i o n  being: " S ha l l H B  114 p a s s  the H o u s e ? "  The
roll wa s t a k e n  wi t h t h e f o l l o w i n g  result:

HB 114

Yeas: 37 Barnes, Boucher, Boyer, Brown,
Cato, Collins, Totten, Davidson, 
Davis, C., Davis, M . , Donley, 
Ellis, Foster, Coll, Gruenberg, 
G r us se nd o rf , Hanley, Hoffman, 
Hudson, Jacko, Koponen, Larson, 
Leman, MacLean, Martin, Miller, 
N av a rr e,  Phillips, Rieger, Sharp, 
Shultz, Spohnholz, Swackhammer, 
Taylor, Ulmer, Wallis, Zawacki
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Nays: 0

Excused: 1 P e t t y j o h n

Absent: 2 Furnace, M en a rd

HB 114

A n d  so, H B  114 p a s s e d  the H o u s e  and w a s  r e f e r r e d  t o  the 
C h i e f  C l e r k  f or  engrossment.

L E G I S L A T I V E  C I TA T IO NS

R e p r e s e n t a t i v e  N a v a r r e  m o v e d  and a s k e d  u n a n i m o u s  c o n s e n t  
t ha t the H o u s e  a p pr o ve  the c i t a t i o n  on  the calendar. T h e r e  
b e i n g  no ob jection, the H o u s e  a p p r o v e d  t he  f o l l o w i n g  
citation:

H o n o r i n g  - S e n a t o r  B e t t y e  M. F a h r e n k a m p

T h e  c i ta ti on  w a s  r e f er re d  to the C h ie f C l e r k  f o r  t r a n s m i t t a l  
t o the Senate.

R e p r e s e n t a t i v e  Na v a r r e  m o v e d  and a s ke d u n a n i m o u s  c o n s e n t  
t h a t  the H ou se  r e v e r t  to M e s s a g e s  from t he  Senate. T h e r e  
b e i n g  no o bjection, th'-. H o u s e  rever te d to:

M E S S A G E S  F R O M  THE SENATE

A  me s s a g e  d a t e d  Fe b r u a r y  23, 1989, w a s  r e a d  s t a ti ng  the 
S e n a t e  h a s p a s s e d  the f o l l o w i n g  and it is t r a n s m i t t e d  for 
consideration:

F IR S T R E A D I N G  A N D  R E F E R E N C E  O F S E NA TE  R E S O L U T I O N S

S JR  32am

S E N A T E  J O I N T  R E S O L U T I O N  NO. 32 amended, b y  the Sen...e 
S pe c ia l C o m m i t t e e  on I n t er na t io na l T r ad e ar.d Tourism:

R e l a t i n g  to a c e l e b r a t i o n  of the 2 5 0 t h  a n n i v e r s a r y  
of the R u s s i a n  d i s c o v e r y  of Alaska.

w a s  read the f i r s t  time and r e fe r re d to the R u l e s  C o m m i t t e e  
for consideration.


