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CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  N'n. SB ttl4_ _ _ _ _ _ _ _

This bill amends AS A7.37, the state's Uniform Alcoholism and Intoxication 
Treatment Act, to provide for the involuntary commitment of women who are pregnant, and 
unless committed, are likely to harm a fetus by the continued use of alcohol.

The Act currently provides for an initial commitment period of 30 days, but 
also provides for up to two 90 day recommitment periods if an alcoholic is still likely to 
inflict physical harm on another perse n. The bill extends the recommitment period to a 
pregnant women if the likelihood of physical harm to another or continued harm to the fetus 
still exists. The bill goes even further; however, by providing that the Department of 
health and Social Services shall seek a court order for commitment to continue until the 
woman is no longer pregnant if after examination it is determined that the likelihood still 
exists that, without further commitment, the women will continue using alcohol in a way that 
is likely to inflict harm on the fetus.

There has been ard there is a growing awareness throughout the state of the 
terrible injuries to fetuses known as Fetal Alcohol Syndrome. This bill seeks to prevent 
or reduce FAS injuries. In doing so, it appears the bill would have the effect of 
establishing certain rights for unborn children as a matter of government policy, which have 
not, heretofore, been recognized under state law.

A major policy change of this magnitude will unquestionably be challenged in 
the courts, as an unlawful infringement on women's rights. And the issue will likely be 
joined by pro choice and anti-abortion groups. It is expected that the bill, if enacted, 
will be attacked on equal protection grounds because only women could be committed under the 
bill's provisions. The Department of Law therefore expects that it would have to prepare 
for a constitutioral challenge, which would require the services of outside counsel legal 
scholars in order to defend against such a challenge. The department estimates that about 
500 hours of outside assistance would be required, at an approximate cost of $150 dollars 
per hour. The cost has been spread between FY91 and FY92, although the timing of a challenge 
is in the hands of a challenger and not the state.

The department also has three areas of concern, which are discussed briefly 
below. One, involuntary commitment, except for protective custody for incapacitation, 
requires a court order. Due to budget restrictions, the Department of Law is not able to 
handle any substantial number of new commitments that might result if the bill is approved. 
In some areas, municipal attorneys already handle these proceedings due to the department's 
existing caseload and its limited staff. Because data is not available that would indicate 
expected caseloads, fiscal impact costs for commitment proceedings cannot be estimated at 
this time. To the extent that the bill causes a measurable workload increase, the increase 
could not be handled unless additional resources are made available to the department. In 
view of the equal protection issue, proceedings could be extensive.

Two, because commitmert would be authorized under the bill on the basis of 
the harm likely to be caused to the fetus by the continued use of alcohol, some increase in 
expert medical examinations and testimony will be required. Currently, this cost is 
primarily borne by the Department of Health and Social Services or the local grantee agencies 
that operate treatment facilities. Although the cost of such an increase cannot now be 
measured, it could here again be substantial because of the equal protection issue and a 
resulting requirement for convincing medical evidence.

Three, most of the facilities to which alcoholic and committci for treatment 
are already filled to capacity. The bill would not only establish a whole new class of 
persons who would be subject to commitment, but it could also substantially increase the 
period of commitment and effectively reduce the space available in treatment facilities. 
As a practical matter, commitment cannot take place without such facilities.
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A l t h o u g h  t h e  D e p a r t m e n t  h a s  s u n m i t t e d  a "0" f i s c a l  n o t e  o n  t h i s  

l e g i s l a t i o n ,  we b e l i e v e  t h a t  t h i s  f i s c a l  n o t e  d e s e r v e s  a d d i t i o n a l  

e x p l a n a t i o n .

F e w  i n d i v i d u a l s  a r e  i n v o l u n t a r i l y  c o m m i t t e d  to a l c o h o l  p r o g r a m s  

u n d e r  t h e  c u r r e n t  c o m m i t m e n t  law. T h i s  o c c u r s  f o r  t w o  r e a s o n s .  

F i r s t ,  t h e r e  a r e  f e w  a v a i l a b l e  b e d s  in t r e a t m e n t  p r o g r a m s  i n t o  
w h i c h  t h e  i n d i v i d u a l  c a n  be  c o m m i t t e d .  In th e  a b s e n c e  o f  a bed, 
t h e  c o m m i t m e n t  d o e s  n o t  t a k e  p l a c e .  S e c o n d l y ,  t h e  c o m m i t m e n t  law 

h a s  b e e n  c r i t i c i z e d  by s o m e  as  v e r y  d i f f i c u l t  to  use. T h e s e  

i n d i v i d u a l s  c l a i m  that, r e g a r d l e s s  o f  t h e  a v a i l a b i l i t y  of  s p a c e  in 

t r e a t m e n t  p r o g r a m s ,  f e w  i n d i v i d u a l s  a r e  a b l e  to be  c o m m i t t e d .

T h e  D e p a r t m e n t ' s  "0" f i s c a l  n o t e  a s s u m e s  t h a t  if a p r e g n a n t  w o m a n  

is c o m m i t t e d ,  s h e  w i l l  e i t h e r  f i l l  a b e d  t h a t  is a l r e a d y  b e i n g  p a i d  

f o r  t h r o u g h  S t a t e  f u n d s  o r  b u m p  a n  i n d i v i d u a l  o f f  an e x i s t i n g  
w a i t i n g  l i s t  f o r  t h e  t r e a t m e n t  slot . If n o  b e d  is a v a i l a b l e ,  we 
a s s u m e  t h a t  t h e  c o m i t t m e n t  w i l l  e i t h e r  no t be s o u g h t  or w i l l  not 

b e g r a n t e d .  T o  t h e  e x t e n t  t h a t  t h e  e x i s t i n g  c o m m i t m e n t  l a w  is 
c h a n g e d  or  t h a t  s u f f i c i e n t  a d d i t i o n a l  t r e a t m e n t  c a p a c i t y  b e c o m e s  

a v a i l a b l e ,  a d d i t i o n a l  s t a t e  f u n d s  t o  p a y  f o r  t h i s  t r e a t m e n t  m a y  be 

n e c e s s a r y .

T h e  D e p a r t m e n t  w i s h e s  to  e m p h a s i z e  t h a t  o u r  "0" f i s c a l  n o t e  d o e s  

n o t  i m p l y  t h a t  a d d i t i o n a l  r e s o u r c e s  a r e  no t n e e d e d  t o  p r o v i d e  

a p p r o p r i a t e  p r o g r a m s  f o r  p r e g n a n t  w o m e n  w h o  a b u s e  a l c o h o l .  T h e  

p e c i l i a r i t i e s  of  t h e  c o m m i t t m e n t  law, r a t h e r  t h a n  o u r  a s s e s s m e n t  

o f  a v a i l a b l e  r e s o u r c e s ,  h a v e  d i c t a t e d  t h e  s u b m i s s i o n  of t h i s  f i s c a l  

no t e .  T h e  D e p a r t m e n t  r e c o g n i z e s  t h a t  a d d i t i o n a l  r e s o u r c e s  ar e 

n e e d e d  t o  d e v e l o p  a p p r o p r i a t e  a l c o h o l  t r e a t m e n t  s e r v i c e s  for 

p r e g n a n t  w o m e n  a n d  we  h a v e  i n c l u d e d  an i n c r e m e n t  in t h e  FY  91 

b u d g e t  t o  e x p a n d  t h e s e  s e r v i c e s .

*  i 2



Senator Johne Binkley
Senate Finance Committee
P.O. Box V  • Juneau, Alaska 99811 • (907) 465-4985

Finance Committee 
Co-Chairman

MEMORANDUM February 21, 1990

TO: Senator Paul Fischer, Chairman
Senate Health, Education and Social Services Committee

FROM: Senator Johne Binkley

RE: Senate Bill 414 - Relating to commitment to treating 
programs for pregnant women who are alcoholics

Sectional Analysis

Section 1. Amends AS 47.37.190(a).

Adds a new under commitment statutes for alcoholism to allow for the petition for 
commitment to the custody of a private or public facility of a person who is alcoholic 
and is pregant, and unless committed, is likely to harm the fetus by continued use of 
alcohol.

All protections under the current system remain in place. A physician who has 
examined the person within two days before submission must certify to the advisability 
of commitment

Section 2. Amends AS 47.37.200(c).

Adds language to recommitment statute "an alcoholic pregnant woman whose 
continued use is iikely to harm her fetus" and requires a finding of the likelihood of 
physical harm on another or continued harm on the fetus still exists.

Section 3. Amends 47.37.200(d).

Includes "an alcoholic pregnant woman whose continued alcohol use is likely to harm 
her fetus" in second recommitment. Provides for an exception to existing prohibition 
against more than two recommitments in the case of a person who is pregnant.

S e c t io n a l A n a ly s is



J a n u a r y  21, 1 9 9 0

P a g e  2

Section 4. Amends AS 47.37.200(g).

Adds a new paragraph (1) to provide for discharge of a person committed "on the 
grounds of likelihood of infliction of harm to the fetus" is no longer considered an 
alcoholic or is no longer pregnant.

Following sections have been renumbered accordingly.

Section 5. Amends AS 47.37.220(a).

Provides that a pregnant patient committed under this chapter shall be granted 
reasonable access to a doctor or other health care provider of the patient's choice, 
either inside or outside the treatment facility.



PO S IT IO N  PAPER

S ENATE BILL NO. 414

For an Act entitled: "An Act relating to commit m e n t  to
treatment p r o g r a m s  for pregn a n t  w omen who are alcoholics."

SB 414 w o u l d  amend the U n i f o r m  A l c o h o l i s m  and Intoxi c a t i o n  
T r e a t m e n t  Act b y  p e r m i t t i n g  the involu n t a r y  c o m m i t m e n t  to a 
p ublic or p r i v a t e  treatment f a c i l i t y  of pregnant alcoholics 
whose c o n t i n u e d  use of alcohol is likely to harm the fetus. 
Under this Bill, pregnant alcoholics c ould be committed, if 
n e c e s s a r y  to p r e v e n t  potential d a mage to the fetus, for the 
term of the p r e g n a n c y  subject to r e q uirements for perio d i c  
court h e a r i n g s  to d e t e rmine the n e e d  for c o n t inued treatment.

Background: The r e c o g n i t i o n  that excessive m a t e r n a l  alcohol
use d u r i n g  p r e g n a n c y  can d a m a g e  the fetus has o c c u r r e d  o n l y  
in the last t w e n t y  years or so and knowledge of the p r e v a l e n c e  
of such i n j u r y  is still being developed. Fetal alcohol 
syndrome ( F A S ) , the best k nown form cf injury, has a w o r l d w i d e  
incidence of about 1.9 cases per 1000 live births. The United 
States rate is about 1.3 p e r  1000 and, according to estimates 
made by the A l a s k a  Native H ealth Service and the A l a s k a  Native 
Health Board, the rate in A l a s k a  Natives is a p p r o x i m a t e l y  4.3 
per 1000 live births. Rates for the n o n - N a t i v e  A laska 
p o p u l a t i o n  are not known.

Fetal A l c o h o l  syndrome, in its fully d e v e l o p e d  form, is 
c h a r a c t e r i z e d  by: (1/ p r e n a t a l  onset and p e r s i s t e n c e  of
g r owth d e f i c i e n c y  for length, weight, and head circumference; 
(2) facial abnormalities; (3) c a rdiac defects; (4) m i n o r  
joint and limb abnormalities; and (5) delayed d e v e l o p m e n t  and 
mental d e f i c i e n c y  v a r ying from b o r d e r l i n e  to severe. Because 
F A S . i s  not c u r a b l e  and b e c a u s e  of its lifelong e f fects on 
p h y sical h e a l t h  and m ental develo p m e n t  and because of high 
levels of alcohol use in the population, FAS is of special 
c o n c e r n  in Alaska.

A n a l y s i s : THe intent, of the Bill is to i n t e rrupt the
d e l e t e r i o u s  effects on the fetus of alcohol use by p r e gnant 
w o m e n  by p r o v i d i n g  treatment and, where necessary, p r o l o n g e d  
and i n v o l u n t a r y  confinement. In common with m a n y  o t h e r  types 
of drugs with the p o t e ntial for c a using fetal injury, it is 
not known with c e r t a i n t y  when alcohol use exerts its g r e a t e s t  
effect on the fetus. In m a n y  types of fetal injury c a u s e d  by 
d r u g  use, the great e s t  s e n s i t i v i t y  on the part of the fetus 
appears to be in the first t r i m ester and that may be the case 
at least for those m a l f o r m a t i o n s  which are c h a r a c t e r i s t i c  of 
FAS. However, g r owth r e t a r d a t i o n  may be affected by alcohol 
use later in pregnancy. FAS m a y  result from c o n t i n u e d  use 
t hroughout p r e g n a n c y  or from h i g h  dose binge drinking. It 
should also be pointed out that h e a v y  alcohol use by p r e gnant
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rv women does not invari a b l y  result in FAS. The 1987 edition of 

the Nelson T e x t b o o k  of Pediatrics estimates the l i k e l i h o o d  of 
harmful effect from c h ronic severe maternal a l c o h o l i s m  at 30 
to 50 percent.

In order to be effective in p r e v e n t i n g  fetal injury, h e a v y  
m a t ernal alcohol use, i n c l uding binge drinking, would have to 
be p r e v ented from the early stages through the r e m a i n d e r  of 
the pregnancy. Since women who abuse alcohol are p r o b a b l y  
less likely than o t h e r  women to seek prenatal care d u r i n g  the 
first trimester, much of the d amage resulting from alcohol use 
would p r o b a b l y  a l r e a d y  have been done by the time the 
pr e g n a n c y  is d i a g n o s e d  and b efore commitment p r o c e d u r e s  could 
be instituted. It also seems l i k e l y  that the p o s s i b i l i t y  of 
i n v o l u n t a r y  commit m e n t  would serve to d i s c o u r a g e  a l c o h o l - u s i n g  
pregnant w o m e n  from s e eking and r e c e i v i n g  prena t a l  care, thus 
c o m p o u n d i n g  the p r o b l e m  even further.

Position: T h e  Department of H e a l t h  and Social Services is in
agreement with the intent of this Bill, but b e l ieves that 
i n v o l u n t a r y  c o m m i t m e n t  would p r o b a b l y  not p r o vide t imely 
intervention, will likely d i s c o u r a g e  women from s e eking n e e d e d  
prenatal care c.nd would therefore be r e l a t i v e l y  i n e f f e c t i v e  
in achieving tht d e s i r e d  result. Consequently, the D e p a r t m e n t  
cannot support SB 414. The D e p a r t m e n t  has not e x p l o r e d  the 
legal q u e s t i o n s  w hich are inherent in the use of i n v o l u n t a r y  
c o m m i t m e n t .

R e c o m m e n d e d
K atherine A. Kelly, Dr 
Director, D i v i s i o n  of 
Public H ealth

Date

Approved:

c o m m i s s i o n e r
D e p a r t m e n t  o f  H e a l t h

and Social Services

Date



MEMORANDUM State of Alaska
TO: Frank Baxter, Commissioner 

Department of Administration

DATE: February 14, 1990

FILE NO:

TELEPHONE NO:

THRU: Sioux Plummer, Special Assistant 

Office of the Commissioner

SUBJECT: SB 414

FROM:
\ J o h n  Salemi, Public Defender

^It appears the intent of SB 414 is to protect the unborn fetus in 

situations where the pregnant woman is abusing alcohol. While this is a 

laudable objective, I believe implementation of such legislation would 

raise serious constitutional questions regarding the rights of individuals. 

While facially a noncriminal piece of legislation, the effect is to 

criminalize the use of alcohol among pregnant women. There is a 

significant restriction of liberty based on the' individual's status as an 

abuser of alcohol. "Status offenses" have previously been deemed 

unconstitutional by the Urn'ted States Supreme Court. For example, one 

cannot be punished for the mere fact that he or she is a narcotics addict. 

Additionally, the hotly debated issue of rights of a fetus, when life 

begins, etc. will play itself out in the courts if this legislation is 

enacted. Once implemented, the Public Defender Agency will undoubtedly 

carry the burden of constitutional litigation/argument in these types of 

cases. Incidences of fetal alcohol syndrome are on the rise. These cases 

present themselves disproportionately in the lower socio economic strata.

As such the vast majority of individuals who might be committed under this 

law would be entitled to Public Defender representation.

Based on the fact that a strong constitutional attack will have to be 

mounted involving both extensive evidentiary hearings at the trial court 

level and appellate court-briefing and argument, there will be noticeable 

fiscal impact on the Public Defender Agency. Even assuming no 

constitutional infirmity, the procedural mechanism which permits this type 

of commitment will involve considerable time and expense on the part of the 

attorney charged with representing the woman who is the subject of the 

potential commitment. Over the period of the pregnancy, the statute allows 

the state to request three separate 90-day periods of commitment. There 

will be hearings on each of these three occasions to determine the 

appropriateness of continued commitment. Prior to the hearings the defense 

will undoubtedly request that an independent medical expert evaluate the 

client to determine the potential for alcohol abuse, efforts at 

rehabilitation, indicators of any damage to the fetus and so on. Medical 

evaluations of this nature along with expert testimony are very expensive. 

Hearings involving medical experts are often lengthy. Because the 

individual client is not being charged with a criminal offense, but is 

subject to the equivalent of incarceration, these matters will not be dealt
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with perfunctorily. The litigation will be adversarial rather than 

conciliatory.

If this legislation is enacted, the Public Defender Agency will need 

additional personnel to advance the constitutional concerns at the trial 

court and appellate levels. Assuming the statute passes constitutional 

muster, it is unclear as to how many cases of this nature will be 

"prosecuted" by the state on a yearly basis. As previously mentioned, 

incidences of fetal alcohol syndrome are on the rise in Alaska. This very 

well could be a commonly used vehicle for commiting pregnant women who have 

alcohol problems. As the Department of Law has not yet submitted a fiscal 

note on this bill, the Public Defender Agency is unsure as to the precise 

fiscal impact. It appears that at least one attorney and support person 

would be required to handle the additional load created by such 

legislation. This is especially true in light of the fact that these cases 

would fall into the laps of attorneys who now do mental health commitment 

hearings. As the number of those cases have risen rather dramatically in 

recent years, this additional burden could not be absorbed without further 

resources within the agency.
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S e n a to r :

T h e re a r e  a num be r o f  s e r io u s  q u e s t io n s  t h a t need to  
be a n sw e re d i n  t h i s  b i l l .

1 . I f  we ha ve a p r e g n a n t woman w i t h  k i d s ,  who w i l l  
ta k e  c a re  o f  h e r k id s  when she i s  c o m m it te d .

W i l l  t h i s  p la c e  e x t r a  b u rd e n s  on th e  F o s te r  C a re 
System ?

2 . S om e tim e s , i t  i s y v e r y  d i f f i c u l t  t o  d e te rm in e  when 
a woman i s  p r e g n a n t . I s  th e r e  a l i a b i l i t y  f a c t o r  .

3 . The S ta t e  o f A la s k a  has a p r i v a c y  c la u s e  i n  th e  
C o n s t i t u t i o n .  S in c e  th e  s t a t e  r e f u s e s  to  make any 
d e f i n i t i o n  o f th e  f e t u s ,  o r d e te rm in e  th e  r i g h t s  o f 
a f e t u s , s i t  w i l l  b e d i f f i c u l t . t o  j u s t i f y  m a n d a to ry  
com m itm en t to  p r o t e c t  a f e t u s .
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TO: Representative Eileen Maclean

FROM: Maureen Weeks 

legislative Analyst

RE: Nonvoluntary Treatment for Pregnant Women Who Habitually Use Alcohol; 

School Curricula 

Research Request 90.137

You asked this agency what legal or policy issues are raised by two proposals: 

(1) to mandate treatment for women who habitually use alcohol during and after 

pregnancy; and (2) to implement a school curriculum on Fetal Alcohol Syndrome. 

This memorandum addresses these questions at some length. The summary below 

provides an overview of the major points of discussion. A table of contents can 

be found on page 4. The bibliography and list of personal communications are 

at the end.

SUMMARY

Number and Cost of Drug and Alcohol-Affected Newborns

A state study shows that in six months of 1989, in Anchorage and Fairbanks alone, 

physicians reported 111 newborns whose mothers had used alcohol during pregnancy 

or used drugs a few days or hours before delivery. At this rate, physicians in 

these two cities this year alone will report 2.22 children damaged by drugs or 

alcohol. At least two Anchorage cocaine babies are HIV positive.

Experts say this is only a fraction of babies exposed to drugs or alcohol during 

pregnancy. Many of these infants are not reported to the state. There are 

several reasons for this. First, toxicology tests on Alaska newborns are not 

routine. Second, some Alaska physicians are reluctant to report. Third, blood 

tests at birth do not siiow the larger number of babies whose mothers used drugs 

or alcohol at any other time earlier in their pregnancy.

Even before severely affected babies leave the hospital, the costs of care are 

enormous. The bill for a 16-month-old FAS baby boy who lives in the intensive

L e g i s l a t i v e  R e s e a rc h  A g e n c y : 
N o n v o lu n ta r y  T re a tm e n t f o r  P re g n a n t 
women.
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care unit at Providence Hospital is $1.4 million, so far. One study says the 

lifetime cost of Fatal Alcohol Syndrome babies born in one year is $39.8 million.

Legal Questions

Policy makers considering mandated treatment for pregnant women who abuse drugs 

or alcohol must juggle two basic rights: the pregnant woman's right to control 

her own body and the child's right to be born healthy. In most cases, the rights 

are compatible because most pregnant women want to provide the fetus with a safe 

place to grow. But some cannot or will not. Often, these women are addicted. 

When they abuse drugs or alcohol, does society -- a judge, a lawmaker, a 

physician, a relative -- have an obligation or a right to protect the fetus from 

harm? Ethicists and philosophers debate this question vainly, while lawyers 

write persuasive articles on both sides. Meanwhile, judges and legislators are 

left to seek a reasonable answer.

Policy Questions

Most state statutes do not address the problem of babies damaged by drugs and 

alcohol. Alaska, for example, does not require drug or alcohol tests for 

newborns. It does not require physicians to report newborns who test positive. 

Alaska child abuse and neglect laws do not include the fetus. No law tells 

Alaska physicians to test pregnant women if they believe she might be using drugs 

or alcohol. And officials say that if all substance-abusing pregnant women were 

identified and ordered into treatment, there would not be enough beds for them.

Some states are attempting to find a solution that respects the pregnant woman's 

privacy and protects the fetus. Minnesota has taken the lead with a two-month- 

old law that requires physicians to test and report substance-abusing pregnant 

women. When they get a report, state officials are required to offer the woman 

treatment and prenatal care. If she refuses or fails the treatment, the state 

must put the woman in nonvoluntary treatment. A state official says the law has 

already been used in several Minnesota counties.

If a baby is born drugged in Oklahoma, state officials may take custody of the 

baby and require the mother (and the father) to complete treatment before they 

return the baby to the home. Some states require physicians to test newborns 

if they suspect the infant has been affected by drugs or alcohol and then require 

physicians to report positive test results. Some states allow authorities to 

take custody of children who are born with drugs in their blood. One means to 

do- so is to redefine certain parts of child abuse or neglect statutes to include 

the fetus.
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Policy Options

Some Alaska experts recommend requiring pregnant women to get treatment if they 

will not do it on their own. When an Alaska woman has committed a jailable 

offense, a judge may opt to use the threat of jail to convince the woman to enter 

a treatment program. State officials want to require physicians to report 

addicted newborns, but some physicians object on the grounds that the state 

should first make its position clear by passing a law to include the fetus in 

child abuse or neglect statutes. The National Conference of State Legislatures 

recommends identifying children born with drug or alcohol problems so they can 

be placed in the proper protective, health or rehabilitative channels. Dr. Ira 

Chasnoff, a nationally recognized expert on substance-abusing pregnant women, 

recommends treatment and parenting education. Finally, some say it is wrong to 

force women into treatment unless all-out efforts have been made to educate the 

public about the damage drugs and alcohol can *.j to the fetus. These advocates 

say policy makers should first make available effective treatment for pregnant 

women and change the conditions which breed abuse of drugs and alcohol.

Implementing a Fetal Alcohol Syndrome Curriculum

The question of legal and policy issues concerning implementing a curriculum to 

teach about Fetal Alcohol Syndrome in the schools is treated very briefly. In 

general, state experts on law and education see no difficulty in encouraging 

local school districts to teach this subject. Education officials, however, are 

traditionally hesitant to mandate curricula. For the first time in its history, 

the State Board of Education on January 30 passed a resolution to support 

mandating comprehensive health education in the school curriculum, including a 

segment on Fetal Alcohol Syndrome.
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BACKGROUND

Incidence of Babies Born with Alcohol and Drugs in their System

State officials say that in one six-month period, Anchorage physicians reported 

65 newborns testing positive for cocaine and one positive for another drug. In 

the same six month period, Anchorage physicians identified and reported 33 babies 

or toddlers with symptoms of Fetal Alcohol Syndrome or Fetal Alcohol Effects. 

Two Anchorage cocaine babies are HIV positive but the number may be higher 

because it can take up to a year and a half after birth for a baby to test 

positive (Staciokas). In the six month period, Fairbanks physicians reported 

eight newborns positive for cocaine, two for marijuana and one for amphetamines. 

One baby was identified as affected by alcohol (Caskey, pers. com.). At this 

rate, physicians in Anchorage and Fairbanks could be expected to report 222 drug 

or alcohol damaged children a year.

Experts say this is only a fraction of infants who ingested drugs or alcohol 

before they were born.* The majority are not reported for several reasons:

State law does not require toxicology tests on newborns who show 

signs of distress caused by drugs or alcohol;

Once an infant is tested, state law does not require physicians to 

report positive tests and the state claims many do not. A state 

report says, "Many in the medical community are reluctant to report 

such births to DFYS (Division of Family and Youth Services)," adding 

that, "[I]t is not common to report (alcohol) births even when they 

are recognized" (Staciokas, p. 1); and
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Alaska Department of Health and Social Service officials say the 

department is preparing to test all Alaska newborns for cocaine in a six-month 

"blind" study (Livey, pers. com.).
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Positive toxicology tests at birth cover only infants whose mothers 

used cocaine or other drugs within days or hours of delivery.*5 In 

addition, Fetal Alcohol Syndrome is sometimes difficult to identify 

at birth. Thus, tests and observations at birth do not include the 

larger number of infants whose mothers used druc: or alcohol at any 

other time during their pregnancy. Studies show that moderate doses 

of alcohol, as early as the first months of pregnancy, can impair 

a child intellectually, while even one hit of cocaine can do 

permanent damage to a fetus.

No one has counted the total number of babies born with Fetal Alcohol Syndrome 

(FAS) or Fetal Alcohol Effects (FAE) in Alaska. One survey shows that between 

1981 and 1988 the incidence of FAS among Alaska Natives was 4.2 per 1,000 births 

-- twice the national average (Berner, p. 2 and Hi Id, pers. com.). No similar 

data exists for non-Native births. In the absence of a definitive count, a study 

by the Alaska Senate Advisory Council estimates that at least 29 Alaska babies 

are born annually with FAS (Research Request No. 89-100015, p. 1). Alaska 

experts believe about ten tines more babies are born annually with FAE than with 

FAS (Hild, pers. com.).

Effects of Alcohol on the Fetus

When a pregnant woman drinks alcohol, her fetus, which also ingests the alrohol, 

may be damaged. If the damage is severe, it can include mental retardation and 

physical abnormalities such as cleft palate, curvature of the spine and heart 

and kidney defects. Less severe effects include hyperactivity, learning 

disabilities and short attention sr,an.

2
Cocaine takes 48 hours to clear the pregnant woman's system but up to 

five days to clear the fetal system (Hild, pers. com.).



It is unclear how much alcohol can cause this damage. Fetal Alcohol Syndrome 

children always have chronically alcoholic mothers. But recent research by Ann 

Streissguth, a member of the team which originally Identified Fetal Alcohol 

Syndrome, indicates that pregnant women who are "social drinkers" also risk 

harming their babies. Research published in 1989 shows that a woman who consumes 

more than one-and-a-half ounces of alcohol a day (approximately three drinks) 

has a three times greater chance of producing a child with a subnormal IQ 

(Streissguth et al, 1989, p. 7). An earlier study found that children of mothers 

who were "moderate drinkers" (averaging one drink a day during mid-pregnancy) 

had significantly shorter attention spans and more periods of inattention than 

children of infrequent or nondrinkers (S. Landesman-Dwyer et al, 1988, p. 187- 

193). Finally, in two other studies, researchers at the National Institute of 

Health and at the University of Washington found that one drink a day may 

substantially increase the risk of producing a low birthweight child (Mills, et 

al, 1984; Little, 1977). Dr. Streissguth and her associates caution that "safe" 

drinking levels for pregnant women have not been established.

The symptoms of alcohol damage to a fetus are divided into two sets. The more 

severe set is Fetal Alcohol Syndrome, a leading cause of mental retardation in 

the U.S. FAS children are characterized by premature birth, low birthweight, 

a characteristic facial appearance, central nervous system problems and 

malfunction of major organs such as their heart and kidneys. At birth, they 

may appear tremulous, jittery and irritable and they may have difficulty sucking 

and show abnormal sleep patterns.4 Less severe, but more prevalent, is Fetal 

Alcohol Effects (FAE), which can also affect the intellect and cause 

hyperactivity as well as speech and hearing problems. Symptoms may not be
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These are similar to the effects on newborns of prenatal exposure of 

cocaine: tremors, irritability, poor feeding, abnormal sleep patterns,

prematurity arid low birthweight (MacGregor, et al, p. 690; Doberczak et al, p. 

356). Boston University School of Medicine pediatricians report the effects of 

marijuana on newborns include low birthweight, an abnormal startle reflex, 

tremors and an inability to shut out stimuli (Brody, p. 1).



Among the policy questions: Would pregnant women abort or go

"underground" to avoid mandated treatment? Is appropriate alcohol 

treatment available? Who 1s to report alcohol use and who is to 

mandate that the woman be treated?

The conflict between a woman's right to drink alcohol and the fetus's right to 

be free from damaging substances is a recent one. United States researchers did 

not identify alcohol as a hazard to the fetus until 1973 when Seattle physicians 

reported in the medical journal Lancet that children of chronically alcoholic 
mothers were abnormally small, had facial deformities, suffered from heart 

defects and were slower to develop (Jones et al, 1973).5

In the last 20 years, medical research has turned up a growing number of other 

hazards to a developing fetus, including environmental toxins, prescription 

drugs, illegal drugs and even nicotine. Research demonstrates that these may 

cause permanent handicaps and dangerously premature birth.

Although the perceived danger of prenatal exposure to cirugs and alcohol is 

recent, two studies show that the effects of this exposure may ’>e extensive.

A 1989 study in Pinellas County, Florida found that, among women 

making their first visit for prenatal care, more than one in six 

tested positive for alcohol, marijuana, cocaine and/or opiates. The 

women were patients in public health clinics and the offices of 

private physicians. Dr. Ira Chasnoff, director of the National 

Association of Perinatal Addiction Research and Education (NAPARE),
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Child aouse is another example of a /ecently perceived phenomenon. 

Although child abuse was identified in the late 19th Century, it wasn't until 

1962 that Dr. C. Henry Kempe published an article in the Journal of the American 

Medical Association identifying the battered child syndrome (Kempe, et al, JAMA, 

Vol. 181, p. 17, 1962). Since that time, all states have written laws 

prohibiting child abuse and neglect.



evident until a child reaches school age. Both FAS and FAE may be difficult to 

identify at birth.

Data indicate that the drinking habits of fathers can also affect the fetus. 

A University of Michigan study shows that babies born to fathers who drank

regularly during the month before conception were an average of 137 grams (4.83

ounces) lighter than those who were born to fathers who were occasional drinkers. 

Regular drinkers were defined as men who consumed about two standard-sized mixed 

drinks a day or had at least one binge before conception (Little and Sing, p. 

1). Experiments with animals at Boston University School of Medicine show that 

alcohol consumption by male mice before mating can adversely and permanently 

affect the normal development of their offspring (Friedler, p. 129).

MANDATING TREATMENT FOR WOMEN WHO HABITUALLY USE ALCOHOL DURING PREGNANCY

Introduction

Most pregnant women make conscientious efforts to give the fetus a safe, healthy 

place to prepare for birth. Some do not or cannot. Among these are women whose

consumption of alcohol threatens to injure the fetus.

Policy makers confronting the issue of alcoholic pregnant women find themselves 

juggling three notions fundamental to the structure of our political and social 

system: the right to life, the right to privacy and the expectation that society 

protects those who cannot protect themselves. This raises important legal and 

policy questions which are described, but not answered, in this memorandum.

Among the legal issues: Does the child have the right to a healthy 

start in life? Does the mother have the right to be free of 

intrusion into her private life? Can a pregnant woman be compelled 

to live according to the dictates of a physician, a judge or society?
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says the county's demographics may qualify the study as a microcosm 

of prenatal substance abuse 1n other U.S. communities (Sherman 1989,

p. 28).6

A 1988 survey of 36 hospitals nationwide showed that in one of every 

nine births, babies were born with an illegal drug in their system 

or their mothers admitted some type of illegal drug use during 

pregnancy, most commonly cocaine. The study did not include alcohol 

(P. Shaw, pers. com.).

Meanwhile, physicians have developed the technology to save damaged or premature 

infants who a generation jgo would have died. In the 1950s, only two percent 

of babies born in the sixth to seventh month of pregnancy survived delivery and 

almost all were physically handicapped. In the 1970s, only one in five survived. 

Today, 40 to 50 percent survive and of these about one-third suffer major 

physical handicaps such as blindness, deafness, cerebral palsy and mental 

retardation (Orentlicher, p. 23).

Rapidly evolving medical technology and increased exposure to toxic substance.* 

create a conundrum for public policy makers, physicians and state officials. 

Does society have a responsibility to protect a fetus, which by its nature, is 

incapable of protecting itself? Is it ever possible to protect the fetus without 

riding roughshod over the pregnant woman's constitutional right to privacy, to 

control her own person and to freedom from all restraint or interference of 

others? The legal and policy issues raised by these questions are briefly 

discussed below.
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Dr. Chasnoff will be in Anchorage May 3 and 4 to speak on cocaine and 

poly-drug use during pregnancy. His visit is sponsored by the Municipality of 

Anchorage, the Child Advocacy Network, Providence Hospital, the Indian Health 

Service and the Governor's Office.
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Legal Issues

The r ig h ts  o f the fetus and the pregnant woman are brought in to  c o n f l ic t  by t h e i r  

unique re la t io n s h ip .  Numerous courts have enunciated the c h i ld 's  r ig h t  to begin 

l i f e  "unhampered and unimpaired by damage neg ligen tly  caused to body or mind."7 

They have also upheld the r ig h t  to privacy, the r ig h t  to control one's own 

person, "the r ig h t  o f complete immunity: to be l e t  a lone ."8 The opposing r ig h ts  

are described below.

A: The C h ild 's  Right to a Healthy S ta r t  in L ife

A New Jersey Supreme Court in 1960 was the f i r s t  to  w r i te  th a t  a ch ild  has a 

r ig h t  to  a healthy s ta r t  in l i f e . 9 In a case involving a c h i ld  borri with  

deformed fe e t  and legs a f t e r  an automobile accident w hile  he was in the uterus, 

the court w ro te :10

"There is no question th a t  conception sets in motion b io lo g ica l  

processes which i f  undisturbed w i l l  produce what every one w i l l  

concede to be a person in being. I f  in the meanwhile those 

processes can be disrupted resu lt in g  in harm to the ch ild  when born, 

i t  is  immaterial whether before b ir th  the ch ild  is considered a

7 Sylv ia  v. G o b e i l l e , 220 A .2d, 222, Rhode Is land , 1966.

8 Union P a c i f i c  Rai lway v. B o t s f o rd , 141 U.S. Law. Ed. 734, 1891.

9 Some commentators say th is  language doas not estab lish  a l i t e r a l  r ig h t  
to  be born healthy. "To claim  that Smith stands fo r  the proposition th a t  
everyone owes a duty to a fe tu s  to ensure th a t  i t  is  born 'w ith  a sound mind and 
body' is  to stretch the holding beyond recogn it ion ,"  according to Laurence J. 
Nelson, a C a li fo rn ia  lawyer and e t h ic is t .

10 Smith v. Brennan,  157 A .2d 497, New Jersey, 1960.



person in being. And regardless o f  analogies to other areas e the 

law, ju s t ic e  requires th a t  the p r in c ip le  be recognized th a t  a cn lld  

has a legal r ig h t  to  begin l i f e  w ith a sound mind and body."

Other courts have quoted from th is  d e c is io n .11 One court, however, recognized 

no such r ig h t  in a case involving wrongful l i f e ,  saying the matter is  a "mystery 

more properly  to  be l e f t  to  the philosophers and the theo log ians" .12

Those who argue fo r  the r ig h t  to a healthy s t a r t  in l i f e  say th a t  recent  

research demonstrates an increasing number o f  ways the acts or omissions o f  a 

pregnant woman can harm her po ten tia l  c h i ld .  For example, smoking may cause a 

baby to be born underweight and at r is k  fo r  severe handicaps; prescribed  

medicines may cause physical anomalies; and exposure to certa in  hazards at work 

- -  such as anesthetic gases, and the chemicals used to manufacture rubber, 

p la s t ic s ,  pa in ts , cellophane, pes tic ides , nylons, gasoline, adhesives and 

b u lle ts  - -  may damage a fe tu s .

Once parents are aware o f  pregnancy, these advocates say, they should be held 

to a "reasonably prudent expecting parents standard" to provide and care fo r  the 

c h i ld .  Parents have a duty to act reasonably toward th e ir  c h ild re n , these 

proponents say, and a paren t's  r ig h t  to  autonomy should be l im ite d  when i t  

c o n f l ic ts  w ith  the c h i ld 's  r ig h t  to be protected so i t  can be born whole (Simon, 

p. 90 ) .  To those who argue th a t  protecting  the fetus in te r fe re s  with the 

woman's control over her own body and actions, they respond that people addicted  

to drugs or alcohol do not have control over t h e i r  use of these substances.
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See, fo r  example, Grodin v. Grodin , 301 N.W.?d 870, Michigan, 1981; 
Uomack v. Buchhorn, 187 N.W.2d 222, Michigan, 1971; and In Re Ru iz , 500 N E.2d 
935, Ohio, 1986.

12 Becker V. Schwartz , 386 N. E.2d 807, New York, 1978.



Noting tha t the r ig h t  not to be wrongfully harmed by others is  "perhaps a 

person's most basic r ig h t , "  Harvard fe llow  Deborah Mathieu w rites  tha t there may 

be times when a pregnant women'? l ib e r t y  j u s t i f i a b l y  may be l im ite d  to prevent 

harm to her fu tu re  c h i ld ,  whether or not the woman is the cause o f the harm. 

She warns that many fac to rs  (extent o f harm, r is k  o f  harm, and chance and cost 

of avoiding i t )  must be considered before in te rven tion  is j u s t i f i e d  (Mathieu, 

p. 3 1 ) .  Dr. Mathieu notes several examples in which the U.S. Supreme Court has 

allowed in trus ions: drawing blood fo r  a blood alcohol t e s t ,  compulsory smallpox 

vaccination and compulsory s t e r i l i z a t io n  in which the court held th a t  the 

p r in c ip le  o f compulsory vaccination " is  broad enough to cover c u tt in g  the 

Fallop ian  tubes ."13 Therefore , she argues, the strong presumption in favor o f  

the pregnant woman's bod ily  in te g r i t y  must sometimes be overridden by the 

c h i ld 's  r ig h t  not to be harmed (p. 45).

Some argue fo r  r e s t r ic t in g  an addicted pregnant woman's use o f  drugs or a lcohol.  

Advocates o f  th is  pos it ion  say th a t  using alcohol is  a p r iv i le g e ,  not a r ig h t ,  

and they note th a t  using i l l i c i t  drugs is a crime. They say th a t  d is t r ib u t in g  

i l l e g a l  drugs and alcohol to  a fetus is  a more serious crime than simply using 

i l l e g a l  drugs oneself (M. Shaw, p. 104). They note th a t  were a woman to give  

alcohol or drugs to a c h i ld  the day a fte . '  i t s  b i r th ,  ra th er  than the day before , 

she would r is k  crim ina l sanctions (B a lisy , p. 1223). An Alaska case i l lu s t r a te s  

th is  argument. A Fairbanks woman in 1989 was sentenced to s ix  months in j a i l  

a f te r  her two-week-old baby drank formula with cocaine in i t  and d ied . The 

mother was 7 -1 /2  months pregnant when she was sentenced and had used cocaine 

during both pregnancies. She had a th ird  ch ild  who tested p o s it iv e  fo r  the 

drug. Besides the j a i l  tim e, she was ordered to spend s ix  months to 1 -1 /2  years 

in a drug treatment program (Associated Press, August 28, 1989).
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These advocates say th a t  o f f i c i a l s  may j u s t i f i a b ly  r e s t r ic t  a pregnant woman's 

use o f a lcohol, tobacco and l i c i t  and i l l i c i t  drugs to keep her from passing 

drugs through her body to the fe tu s . P a tr ic ia  King o f the Georgetown U n ivers ity  

Law Center wrote in 1979 th a t  i t  would " c e r ta in ly  be ju s t i f ia b le "  to compel an 

addicted pregnant woman to undergo treatment (King, p. 1684). John Robertson 

o f the U n ivers ity  of Texas Law School says th a t  once a woman decides to have a 

c h i ld  - -  th a t  is ,  she does not have an abortion - -  she has a "duty" to assure 

th a t  the fetus is born as healthy as possib le . "She no longer has the r ig h t  to  

produce a dead or unhealthy baby" (Robertson, p. 352 and 360 ).  Professor 

Robertson says a "mere ban" on c e rta in  a c t i v i t i e s  during pregnancy, such as 

alcohol or drugs fo r  the sake o f the fe tu s , is  no more in tru s iv e  on a woman's 

autonomy than regulating other a c t i v i t i e s ,  such as adding f lu o r id e  to the water 

or requ ir in g  vaccination (Robertson, p. 359 -60 ).

B: The Mother's Right to Privacy

Those who weigh the competing co n s titu tio n a l r ig h ts  and see the balance t i p  in 

favor o f  the woman, argue th a t  vesting a fetus with r ig h ts  creates an 

unacceptable intrusion in to  women's bodies and t h e i r  personal l iv e s .  They say 

s ta te  in te rfe rence  p its  woman against fe tu s , eroding bonding and encouraging 

women to  avoid prenatal care (Note, p. 1012).

These advocates turn to the r ig h t  o f  privacy, c i t in g  Justice Brandeis' o ften -  

quoted dissent that the " r ig h t  to be l e f t  alone" is "the most comprehensive of  

r ig h ts  and the r ig h t  most valued by c iv i l i z e d  man."14 To th is  they add the
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In Ins dissent in Olmstead v. Uni ted S t a t e s , Justice Brandeis wrote: 
"The makers o f  our Constitution undertook to secure conditions favorab le  to the 
pursu it o f  happiness. They recognized the s ignificance o f man's s p i r i tu a l  
n a tu r e . . .  They knew that only a part o f  the pain, pleasure and sa t is fa c t io n s  
of l i f e  are to be found in m ateria l t h in g s . . .  They conferred, as against the 
Government, the r ig h t  to be l e f t  alone - -  the most comprehensive o f r ig h ts  and 
the r ig h t  most valued by c iv i l i z e d  men" (277 U.S. Law. Ed. 944, [1 9 2 8 ] ) .



importance o f  control over one's own person, c i t in g  another Supreme Court 

opinion, "No r ig h t  is  held more sacred, or is  more c a re fu l ly  guarded... than the 

r ig h t  o f every ind iv idua l to the possession and control of his own person."15

In add it ion , these advocates note, the pregnant woman has the r ig h t  to be free  

of sex d isc r im in a tio n : no man, they argue, would be forced to protect his sperm 

from alcohol damage th a t  might harm a fu tu re  c h i ld  (Sherman 1989, p. 28 ).  

Pregnant women, they say, are singled out fo r  in te rvention  because o f  th e i r  

unique s ta tus . They c i te  several examples in which the U.S. Supreme Court 

refused to force criminal suspects to submit to c e r ta in  medical procedures. In 

one instance, the court held the state  could not compel a suspect to have his  

stomach pumped fo r  morphine capsules, saying such a process is "conduct which 

shocks the conscience."16 In another, the court held tha t su rg ica lly  removing 

a b u l le t  from a robbery suspect's chest against his w i l l  fo r  use as evidence 

against him is an "unreasonable" in tru s io n ." 17 And in a th ird ,  the court allowed 

the s ta te  to take a blood te s t  only i f  i t  could demonstrate that i t  was 

necessary to perform the te s t  immediately or e lse the evidence would be l o s t . 18 

This court added:

"The in te g r i t y  o f  an in d iv id u a l's  person is a cherished value o f our 

soc ie ty . That we today hold that the C onstitu t ion  does not forb id  

the States minor intrusions in to  an in d iv id u a l 's  body under 

s tr in g e n t ly  l im ite d  conditions in no way ind ica tes  that i t  permits 

more substantia l in trus ions , or in trus ions under other conditions."
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15 Union P a c if ic  Railway v. Botsford, 141 U.S. Law. Ed. 734, 1891.

16 Rochin v. C a l i f o r n i a ,  96 U.S. Law. Ed. 183, 1952.

17 Hins ton v. Lee, 84 U.S. Law. Ed. 2d, 662, 1985.

18 Schmerber v. C a l i f o r n i a ,  16 Law. Ed. 2d, 908, 1966.



F in a l ly ,  a federal c i r c u i t  court has held th a t  mental pa tien ts  committed against 

t h e i r  w i l l  have the r ig h t  to refuse treatment. The court c ite d  the words o f an 

Oklahoma s ta te  court, " [L ]1b erty  includes the freedom to decide about one's own 

h ea lth . This p r in c ip le  need not give way to medical judgment."19 Because of  

these basic r ig h ts ,  these advocates say, no pregnant woman who refuses treatment

fo r  the good o f her fetus should be forced to submit to  i t .

Dawn Johnseci, w rit in g  in the Yale Law J o u r n a l , warns th a t  granting r ig h ts  to  

fetuses which c o n f l ic t  w ith a woman's autonomy re in fo rces  the t r a d i t io n  o f  

disadvantaging women on the basis o f  th e ir  sex. By subjecting women's decisions  

and actions during pregnancy to ju d ic ia l  review, the s ta te  questions women's 

a b i l i t i e s .  At the same tim e, i t  seizes t h e i r  r ig h ts  to make decisions essential 

to  t h e i r  very personhood. This ra t io n a le  is s im ila r  to th a t  used in the past

to exclude women from the paid labor force, Ms. Johnsen says. She warns tha t

fe ta l  r ig h ts  could be used to r e s t r ic t  women's autonomy in ways f a r  surpassing 

any regu la tion  on the actions o f competent adu lt  men (Johnsen, p. 624 -5 ).

Moreover, advocates o f th is  view say, health care is  a f i n i t e  commodity, medical 

knowledge holds many lacunae and no law gives anyone - -  including a fetus - -  the 

r ig h t  to b> healthy (Nelson, p. 736; Mathieu, p. 2 7 ) .  These commentators note 

th a t  v i r t u a l l y  everything the pregnant woman does has some e f fe c t  on the fe tus .  

A woman could be held l ia b le  fo r  f e ta l  in ju r ie s  from household accidents caused 

by her own negligence, they say. They l i s t  o ther behaviors fo r  which she could 

be brought to account: using p resc r ip t io n , non-prescrip tion  or i l l e g a l  drugs; 

eating improperly; smoking; exposing h e rs e lf  to  in fe c tio u s  diseases such as 

s y p h il is  or herpes; exposing h e rs e lf  to workplace hazards such as those found 

in dry cleaning establishments and service s ta t io n s ;  and engaging in too much 

exercise (Johnsen, p. 606 -7 ).  A professor o f  law a t  the American U n ivers ity  

w rites  in a Washington Pos t  e d i to r ia l  (Nov. 25, 1987):
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"What are we prepared to order next in  the name of fe ta l  health?

Shall we arres t a l l  pregnant women who smoke c igarettes? Drink  

l iquor?  Drink coffee? Shall we order hospital confinement, as has 

already been done at leas t  tw ice, when a woman h9? been given 

medical advice and chooses not to  fo llo w  i t?  Shall we shackle her 

to her hospital bed? Shall we compel a woman to submit to surgery  

to correc t fe ta l  defects? Shall the po lice  hold her down w hile  she 

is  in jected  with anesthesia?"

A New York C ity  judge, who denied a h o s p ita l 's  request to order a caesarean 

section on a 35-year-o ld  indigent women who had borne ten ch i ld re n ,  says she 

also finds problems with r e s t r ic t in g  pregnant women. " I t ' s  absolu te ly  c le a r  

th a t  c ig a re tte s  and l iq u o r  are harmful to babies, th a t  bad n u t r i t io n  brings 

brain damage," Judge Margaret Taylor to ld  a rep o rte r .  "So, do you prevent a 

woman from doing these things the minute she gets pregnant?" (Lewin, p. 1 ) .

Commenting on forced medical treatment o f  pregnant women, b io -e th ic is t  Lawrence 

J. Nelson o f the U n ivers ity  o f C a li fo rn ia  warns th a t  in fr in g in g  on a woman's 

r ig h ts  by requ iring  c e rta in  behavior could lead to  "unsavory" precedents fo r  

fu r th e r  invasion of a woman's privacy. This invasion could include court action  

against women who smoke c igare ttes  as well as court orders forc ing  women to  

undergo prenatal diagnostic procedures or fe ta l  surgery, Dr. Nelson says. 

Paraphrasing John Stuart M i l l ,  Dr. Nelson says i t  is  fa r  b e t te r  to  avoid 

compelling pregnant women to l iv e  as seems good to a p a r t ic u la r  physician, judge 

or even to the rest o f us than to force them to s a c r i f ic e  th e ir  w i l ls  and t h e i r  

bodies on the a l t e r  o f someone e ls e 's  notion o f  the good. He concedes th a t  th is  

may re s u lt  in the b ir th  o f children who w i l l  s u f fe r  death or an avoidable in ju ry  

or disease. "The price to fetuses and to soc iety  o f  honoring maternal re fusa ls  

o f  treatment may seem high, but contrary po licy  would rob us o f  much more and 

leave us fa r  poorer as human beings" (Nelson e t  a l ,  p. 763).
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The same view is  held by George Annas, associate professor o f  law and medicine 

at Boston U n ivers ity  (Annas, p. 45):

" . . . [S jo m e  fetuses th a t  might be salvaged may d ie  or be born 

defec t ive .  This w i l l  be t ra g ic ,  but i t  is  l i k e ly  to  be ra re .  I t  

is  the price soc ie ty  pays fo r  protecting the r ig h ts  o f  a l l  competent 

adu lts .-. .  The choice between fe ta l  hea lth  and maternal l ib e r t y  is 

laced with moral and e th ica l dilemmas."

C: V i a b i l i t y  o f the Fetus

The U.S. Supreme Court in Roe v. Wade found the s ta te 's  compelling in te re s t  in 

the fe tu s 's  p o ten tia l  l i f e  begins with v i a b i l i t y  - -  th a t  i s ,  when the fetus can 

survive outside the mother's body.20 The court held (410 U.S. 113):

"With respect to the S ta te 's  important and le g it im a te  in te re s t  in 

potentia l l i f e ,  the 'compelling' point is  v i a b i l i t y .  This is  so 

because the fe tus  then presumably has the c a p a b i l i ty  o f meaningful 

l i f e  outside the mother's womb. State  regu la tion  p ro tec t ive  o f  

fe ta l  l i f e  a f t e r  v i a b i l i t y  thus has both log ica l and b io log ica l  

j u s t i f i c a t i o n s . " 21

20 When is a fetus v iable? In 1973, when the Supreme Court wrote the Roe 
decis ion, i t  noted th a t  v i a b i l i t y  was usually a t  the seventh month o f pregnancy 
(28 weeks). Today, the e a r l ie s t  point a t  which a fetus can survive is  23-24 
weeks, according to David O ren tl ich er , eth ics  and health p o lic y  counsel fo r  the 
American Medical Association (O ren tl ich er , p. 2 3 ) .  I f  v i a b i l i t y  is  defined as 
the age at which the fetus has any prospect o f  survival outside the womb, the 
age would be 23-24 weeks. I f  v i a b i l i t y  is  defined as the point a t which h a l f  
of fetuses w i l l  surv ive , the age is 26 weeks, O ren tl icher says.

21 The fa c t  th a t  a c h i ld  can survive outside the womb is no assurance that  
he or she w i l l  have a healthy l i f e .  Children born too soon have s ig n i f ic a n t ly  
increased risks o f  permanent in ju r ie s  such as mental re ta rd a t io n ,  blindness, 
deafness and cerebral palsy.
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Dr. Mathieu o f  Harvard hinges the burden o f  a woman's duty to the fetus on the 

concept o f  v i a b i l i t y .  She believes a woman's obligations to the fetus have two 

d is t in c t  le v e ls :

At the f i r s t  le v e l ,  the woman assumes an o b lig a tion  to the fu tu re  

ch ild  by becoming pregnant. Since there is normally a high 

p ro b a b il i ty  th a t  a c h i ld  w i l l  come in to  being, she owes th is  fu tu re  

person a duty o f  due care s im i la r  to the duty o f due care she owes 

to any stranger: to r e f r a in  from causing harm, and, to some exten t,

to t r y  to prevent or remove harm.

The second level comes once she decides against abortion . Here, the 

pregnant woman assumes a higher leve l of o b lig a t io n , p lacing h e rs e lf  

in a special re la t io n s h ip  w ith her fu ture  ch ild  th a t  c a rr ie s  ce rta in  

inherent ob ligations s im ila r  to  those of any parent toward his or 

her c h i ld .  Just as a p aren t's  obligations to her ch ild  are stronger  

and more demanding than her obligations to other persons, so a 

pregnant woman's o b lig a tions  at th is  stage to  her fu tu re  c h i ld  may 

be stronger and more demanding than her obligations to others , Dr. 

Mathieu says.

Because o f  th is ,  she says, "[T ]here  is good prima fac ie  argument th a t  the sta te  

may impose certa in  re s t r ic t io n s  on a pregnant woman's behavior throughout her 

pregnancy. During the f i r s t  few months o f  pregnancy, the re s t r ic t io n s  would be 

r e la t i v e ly  nonintrusive, but might increase in severity  during the la s t  few 

months."

At the higher level o f  duty - -  a f t e r  she forgoes abortion - -  the woman may have

to accept s ig n if ic a n t  l im ita t io n s  on her freedom of action in order not to harm

her c h i ld ,  Dr. Mathieu says. She adds tha t po licy  makers considering  

in te rven tion  should ask two questions: To what extent w i l l  the fu tu re  ch ild  be
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harmed by the mother's actions? And to what extent w i l l  the pregnant woman be 

harmed i f  her decision is  overruled and her body 1s invaded? She concludes that  

in te rven tion  is j u s t i f i e d  in the case o f  pregnant women who are addicted to  

alcohol because alcohol can cause serious, permanent harm to a ch ild  (Mathieu, 

p. 51).

The d ire c to r  o f  the medical ethics program a t  the U n ive rs ity  of Wisconsin asks 

s im ila r  questions but comes to a d i f fe r e n t  conclusion. Speaking at a conference 

on Prenatal Abuse o f  L i c i t  and I l l i c i t  Drugs sponsored by the New York Academy 

o f Sciences, Norman Fost said four conditions must e x is t  before a mother is  

morally obliged to accept treatment:

F i r s t ,  there  must be high r is k  o f  serious permanent harm to the 

baby;

Second, there  must be low r is k  o f  serious permanent harm to the 

mother;

Th ird , the recommended treatment must provide a c le a r  b en efit  to 

the ,> tu s ;  and

Fourth, in order to remain consis ten t w ith the Roe decision, the 

fetus must be v iab le .

I f  a l l  these conditions are met, a mother might le g i t im a te ly  be compelled to  

abstain from harmful behaviors, Dr. Fost says. But, he concludes, because the 

damage may already be done by the time the fetus is  v ia b le ,  there is no "c lear  

b e r e f i t  to the fetus" and society has no e th ic a l  stand from which to force a 

pregnant woman to abstain (Henig, p. 8 ) .

One commentator says the decision to t r e a t  hangs on a "d e lic a te  balancing."  

John Myers w rites  in the Duquesne Law Review (p . 53):
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"When r e l ia b le  s c ie n t i f i c  evidence c le a r ly  establishes th a t  maternal 

conduct carries  w ith  i t  a very high p ro b a b il i ty  o f f e ta l  death or  

serious d is a b i l i t y ,  in te rvention  may be a p p ro p r ia te . . .  [A]s courts  

decide such cases, they w i l l  focus p r im a ri ly  on the l ik e l ih o o d  and 

sever ity  o f fe ta l  harm and the degree o f invasion o f  protected  

maternal in te re s ts  required to e ffe c tu a te  in te rv e n t io n ."

Although he did not say i t ,  Professor Myers could have added th a t  le g is la to r s ,  

too, w i l l  perform a s im ila r  "d e lica te  balancing" when deciding whether to  

requ ire  treatment of substance-abusing pregnant women.

Professor Myers says th a t  as the degree o f  s la te  in te rven tion  becomes more 

in tru s iv e  on the woman's r ig h ts ,  the sta te  must demonstrate an increas ing ly  

strong ju s t i f ic a t io n  fo r  in te r fe r in g .  He points out th a t  i t  would be 

inconsistent to compel a woman to give b ir th  (he means, making abortion i l l e g a l  

c f te r  v i a b i l i t y )  without p ro tecting  the soon-to-be-born ch ild  from in ju ry  which 

could fo llow  i t  throughout l i f e .  There is no log ica l or legal reason to deny 

the s ta te 's  in te res t  in a newborn in fa n t ,  he says. S im i la r ly ,  there  is no 

reason to deny the s ta te 's  in te re s t  in a v iab le  fetus which is  completely unable 

to assert i t s  own r ig h ts .

F in a l ly ,  Professor Myers gives in tervention  a thumbs-up or thumbs-down judgment 

in three examples, one based on an actual case and two on hypothetical examples:

Example 1 . An a lcoho lic  woman is 26 weeks pregnant ( the  fetus is 

approaching v i a b i l i t y )  and has given b ir th  to one FAS c h i ld .  Her 

physician fears th a t  her drinking w i l l  damage her fe tu s . The physician  

cannot accurately p red ic t  the l ike lihood  th a t  th is  p a r t ic u la r  fe tus w i l l  

be damaged by a lcoho l, Mr. Myers says. This makes the p ro b a b i l i ty  and 

degree o f fe ta l  harm speculative. In ad d it io n , s ta te  in te rv en t io n  would 

be "highly invasive" ( e .g . ,  a constant watch, regular reportin g  or c iv i l



commitment). Because of these fa c to rs ,  the state  should not in tervene,  

the professor says.

Example 2 . A fetus has a growing hydrocephalic condition. Surgeons could 

stop the worsening condition with surgery th a t  penetrates the woman's 

abdomen and the fe tu s 's  s k u l l .  The parents object to the medical 

in te rven tion  on re l ig io u s  grounds. Professor Myers says worsening harm 

is  ce rta in  and th is  in tervention  would be j u s t i f i e d .

Example 3 . Because o f placement o f  the placenta, physicians are "99 to  

100 percent" ce rta in  an unborn ch ild  w i l l  d ie  i f  de livered  v a g in a lly .  

Because o f  the c e r ta in ty ,  Professor Myers says in te rvention  is j u s t i f i e d .  

( In  th is  actual case, the court ordered the surgery but the mother did not 

return to the h o s p ita l ,  the placenta sh if ted  and a healthy ch ild  was 

delivered  v a g in a lly .  The case was J e f f e r s o n  v. G r i f f i n  Spa ld ing  County 
Hosp i ta l  A u th o r i t y , 274 N.E.2d 457, Georgia, 1981.)

The American College o f Obstetric ians and Gynecologists in 1987 issued a po licy  

statement th a t  physicians were "almost never" ju s t i f i e d  in going to  court to  

compel medical procedures fo r  pregnant women. The statement read, "Obstetric ians  

should re f ra in  from performing procedures unwanted by the pregnant woman... The 

use o f  ju d ic ia l  au th o r ity  to implement treatment regimens in order to p ro tect  

the fetus v io la te s  the pregnant woman's autonomy." The statement was w r it te n  

by Dr. Kenneth J . Ryan o f Brigham and Women's Hospital in Boston (Lewin, p. 1 ) .

D: Child Protection Proorams and C iv i l  and Criminal Law

Generally , the law about fe ta l  r ig h ts  w i l l  develop in ch ild  protection  programs, 

t o r t  law and the crim inal law. In most s ta tes , po licy  makers and the courts are 

s i le n t  on the subject of the r ig h ts  and status o f  the fe tus; th is  assumes that  

the r ig h ts  o f  the pregnant woman have precedence over the r ig h ts  o f  the fe tu s .
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The examples given h e r:  are the exception and are provided fo r  those 

contemplating how to deal w ith  substance a^use during pregnancy.

Child Protection

In most cases, pregnant women cannot be tested in v o lu n ta r i ly  fo r  use o f drugs 

or alcohol. But newborns e x h ib it in g  d is tress  can be tested and some states

require physicians to do so and report p o s it iv e  re s u lts .  Some lo c a l i t ie s

consider the presence o f  an i l l e g a l  drug in an in fa n t 's  blood evidence o f ch ild  

abuse and allow emergency custody o f  the c h i ld .  An example is  Nassau County, 

New York, which takes emergency custody fo r  up to e ig h t months of newborns 

tes t ing  p o s it iv e  fo r  i l l e g a l  drugs. Los Angeles County allows social workers 

to remove from the mother's care newborns who show p o s it iv e  drug te s ts .  The 

County Chief Probation O f f ic e r ,  Barry J. N idorf,  says the county would ra ther  

re ly  on re s id e n t ia l  treatm ent than on emergency custody but "there is  ju s t  a

dearth o f  treatment programs" (Sherman 1988, p. 24).

C iv i l  Law

In the c i v i l  law, the a t t i tu d e  toward the fetus has changed since Justice  O liver  

Wendell Holmes ruled th a t  a fetus is part  o f  i t s  mother and cannot sue fo r  

prenatal i n ju r ie s .22 S ix ty  years a f te r  Justice  Holmes wrote his decision, a 

United States D is t r ic t  Court found th a t  a ch ild  can recover fo r  prenatal 

in ju r ie s  i f  the fetus was v ia b le  when the in ju r ie s  occurred. One by one, other  

courts agreed, u n t i l  today th is  view is as well established as was the contrary  

ru le  in 1884, according to Roland F. Chase, who summarized prenatal in ju ry  in 

an American Law Review a r t i c l e  (Chase, p. 1227).
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Criminal Law

With increased use of alcohol and drugs among women, criminal law 1s fe e l in g  

i t s  way to the new area of fe ta l  in ju ry  caused by acts of the pregnant woman. 

In most ju r is d ic t io n s ,  mothers who abuse drugs or alcohol are not charged with  

a crime. The Nat iona l  Law Journa l  reports , however, tha t in 1989 at leas t  ten 

women in f iv e  states (C a l i fo rn ia ,  F lo r id a ,  I l l i n o i s ,  Massachusetts and South 

C arolina) faced criminal prosecutions because they used cocaine, heroin or 

alcohol while pregnant. Only ont> was convicted. She was Jen n ife r  Johnson of  

F lo r id a ,  convicted o f  de livering  cocaine to a minor through the um bilical cord 

and sentenced to one year in a r e h a b i l i t a t io n  program as well as 14 years 

probation during which she must report  any pregnancies to a u th o r i t ie s  and 

receive approval fo r  her prenatal care program. The case is being appealed 

(S t a t e  v. Johnson , 89-890CFA, C ir .  Ct. Seminole County.)

One celebrated case involves a pregnant woman ja i l e d  during her pregnancy. She 

was Brenda Vaughan, who tested p o s it ive  fo r  cocaine in a presentencing hearing  

a f te r  she was convicted of forging checks. Washington, D.C. Superior Court 

Judge Peter Wolf sentenced Ms. Vaughan to  j a i l  u n t i l  her due date, saying at the 

sentencing hearing, "You've got a cocaine problem, and I'm not going to have 

th is  baby born addicted" (Moss, p. 2 0 ) .  Wolf l a t e r  said he sentenced Ms.

Vaughan to j a i l  because there were no treatment programs a v a i la b le .  He also  

s?id many o f his colleagues to ld  him they had s im ila r ly  sentenced or 

incarcerated pregnant drug abusers (Jost,  p. 88; Sherman 1988, p. 25).

A northern C a li fo rn ia  d is t r i c t  attorney, Michael Ramsey, says he Is seeking j a i l  

terms fo r  women who give b ir th  but refuse medical care for substance abuse. He 

says the approach works. He says he has f i l e d  only one case, and th a t  case was 

dropped when the woman agreed to treatm ent. Meanwhile, the number o f newborns
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tes t in g  p o s it iv e  fo r  drugs 1n his county has f a l le n  from up to ten a month to 

almost none, he says.23

E: Court Decisions Regarding the Fetus

Like judges across the nation , Alaska judges faced with pregnant women using 

i l l e g a l  drugs have been in a quandary. On the one hand, they are urged by 

prison o f f i c i a l s  not to imprison expectant mothers because o f  concern th a t  j a i l  

personnel cannot care fo r  them properly. On the other hand, a judge may order 

prison ( i f  the crime is  a j a i l a b l e  offense) because the woman is a danger to 

others, and because nurse p ra c t it io n e rs  at the j a i l  can give the woman bette r  

care than she might get out o f j a i l .  Other judges may use the court 's  

"persuasive powers" to t a lk  re luc tan t substance-abusing pregnant women into  

v o lu n ta r i ly  entering local treatment centers.

Nationwide, judges forced by circumstance in to  th is  f ru s tra t in g  arena have made 

hurried decisions in rushed hearings th a t  began a f t e r  a women went in to  labor.  

They have upheld laws they did not l ik e  a f te r  emergency hearings in hospital 

rooms or hurried conference telephone c a l ls .  A 1987 study published in the New 
England Jou rna l  o f  Medicine  (May 7, 1987) shows 21 cases since 1981 in which 

hospita ls  had sought court orders to override the wishes o f a pregnant woman. 

In a l l  but th ree , judges granted the orders.

This section is  l im ite d  to examples of ru lings  involving (1) pregnant women 

brought to the a t te n t io n  o f  the court fo r  fea r  t h e i r  actions or inactions might 

harm an unborn fetus and (2) in fants  born w ith  drugs or alcohol in th e i r  

systems. Among the cases:
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Jud ic ia l In tervention Before the Child is  Born

Rale igh F i tk in-Pau l Morgan Memorial Ho sp i ta l  v. Anderson , New Jersey, 1964.

Despite evidence tha t she could hemorrhage so severely th a t  she and her 

unborn ch ild  would d ie ,  W il l im in a  Anderson refused blood transfusions in 

her 32nd week o f pregnancy because they were against her r e l ig io n .  A 

t r i a l  court held tha t i t  could not intervene. The s ta te  supreme court 

heard the case immediately and ordered the blood transfusions, should they 

become necessary. The court wrote, "We are s a t is f ie d  th a t  the unborn 

ch i ld  is e n t i t le d  to the law 's protection" (201 A .2d 537).

The Mat te r  o f  D i t t r i c k , Michigan, 1977.

Six weeks before a ch ild  was to be born, a Michigan probate court ordered 

social workers to take temporary custody o f  the fe tu s . The order was 

based on testimony th a t  the parents had lo s t  custody o f an e a r l i e r  ch ild  

fo llow ing a llegations o f  continuing physical and sexual abuse and faced 

pending criminal charges. The court o f  appeals ruled th a t  Michigan law 

gave courts no ju r is d ic t io n  over an unborn ch ild  (MSA Sec. 27 .3 1 7 8 (5 9 8 .2 ) .  

The le g is la tu re  might want to consider appropriate amendments to the 

probate code, the court said , adding, "Indeed, the background o f  the 

present case has convinced us th a t  such amendments would be des irab le"  

(263 N.W.2d 37).

Case No. 79-JN83, Denver Juvenile  Court, Colorado, 1979.

In th is  case, physicians decided on a caesarean section when the fe ta l  

heartbeat slowed during lab o r . The mother res is ted , the hospita l went to  

court and at a bedside hearing, hospita l lawyers argued the s ta te  had a 

compelling in te re s t  to p ro tec t the unborn. They asked the judge to
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declare the fetus a "dependent and neglected c h i ld ."  The judge granted  

the order and the mother to ld  her lawyer afterward that she was g ra te fu l  

fo r  the surgery. The judge, Jon Lawritson, now a lawyer in p r iv a te  

p ra c t ic e ,  l a t e r  to ld  the American Bar A s so c ia t io n  J o u r n a l , " I  d id n 't  l i k e  

being placed in the position I was placed in" (Jost, p. 8 6 ) .

Mat te r  o f  Steven  5 . ,  Los Angeles County, 1980.

When a pregnant woman was c e r t i f i e d  to receive intensive psych ia tr ic  

treatment fo r  up to two weeks, the Los Angeles County went to ju v e n i le  

court fo r  an order to detain  her during the f in a l  weeks o f her pregnancy. 

The ju v e n i le  court found th a t  the unborn fetus was a minor and detained  

the fetus (and the woman). I t  ordered the mother's release when the ch ild  

was born. The order was overturned on appeal six  weeks l a t e r ,  a f te r  the

detention and pregnancy were both over. The appeals court found the

unborn ch ild  was not a person under C a l i fo rn ia  law (126 C a l . App. 3d 29 ) .

J e f f e r s o n  v. G r i f f i n  Spa ld ing  County H o s p i t a l , Georgia, 1981.

Jessie Mae Jefferson , 39 weeks pregnant, objected to a physician-  

prescribed caesarean section on re l ig io u s  grounds. The county hospita l 

went to court, saying the placenta had moved down near the cerv ix  and 

there  was a "99 to  100 percent c e r ta in ty "  th a t  the unborn ch ild  would die  

i f  delivered v a g in a lly .  In an emergency hearing the same day, the 

superior court authorized the surgery i f  Ms. Jefferson came to the  

hospita l fo r  care . The court wrote, "The Court finds tha t the in trus ion  

in v o lv e d . . . is  outweighed by the duty o f the State to protect a l iv in g  

unborn human being from meeting his or her death before being given the  

opportunity to l i v e . "  One day l a t e r ,  the s ta te  supreme court upheld the

decision. The woman did not return to  the ho sp ita l,  the placenta sh if ted

and a healthy baby was delivered (274 S.E.2d 457).
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Taf t  v. T a f t , Massachusetts, 1983.

Lawrence T a ft  went to court to force his pregnant w ife  to have a surgical 

procedure to suture her cerv ix  and avoid m iscarriage. Susan T a f t  refused 

on re l ig io u s  grounds and a probate judge ordered her to  submit to the 

procedure The appeals court found the w ife  could not be ordered to have 

surgery. The court ruled th a t  the w ife 's  c o n s titu tio n a l r ig h ts  were 

established on the record, w hile  any in te re s t  the sta te  might have in 

requ iring  a competent adu lt woman to submit to the surgery was not 

established (446 N.E.2d 395).

In r e  Jamaica H o s p i t a l , New York, 1985.

In th is  case, the court appointed a physician as the guardian o f the 

unborn c h i ld .  I t  ordered the physician to  do a l l  th a t  was necessary to 

save the l i f e  o f  an 18-week-old fe tu s , including administering blood 

transfusions over the mother's objection  (491 N.Y.S.2d 898).

Crouse I r v i n g  Memorial H o sp i t a l ,  Inc .  v. Paddock , New York, 1985.

Here, the court ordered a pregnant woman to  receive blood transfusions to  

protect the w elfare  o f  her fe tus which was being de livered  prematurely.

In r e  Madyun, Washington, D .C ., 1987.

Ayesha Madyun, a 19-year-o ld  woman, had been in lafc'.r two days when she 

arrived at the h o s p ita l;  18 hours l a t e r ,  her labor had not progressed and 

physicians decided on a caesarean section to avoid a f a ta l  in fe c t io n  to  

the baby. When Ms. Madyun refused, the hospital won a court order 

authorizing surgery. Superior Court Judge Richard Levie wrote, " I t  is  one 

thing fo r  an adult to gamble with nature regarding his or her own l i f e ;



i t  is  qu ite  another when the gamble involves the l i f e  or death of an 

unborn in fant"  (Lewin, p. 1; 114 Dai ly  Washington Law Repo r t e r  2233).

In  re A.C. , Washington, D.C., 1987.

Angela Carder, a pregnant woman who had suffered from leukemia since she 

was 13, married when she had been in remission fo r  three years. In her 

25th week o f pregnancy, she was diagnosed as te rm ina lly  i l l .  Physicians  

disagreed about whether she wou7d want surgery were she lu c id .  One 

believed she would not want to d e l iv e r  a ch ild  th a t  might have to s u f fe r  

the pain o f handicap; another believed she would have accepted a caesarean 

section . The t r i a l  court ordered surgery and afterwards, in a period o f  

lu c id i t y ,  Ms. Carder stated she would agree to the surgery although she 

might not survive i t .  But when another physician went to her fo r  

v e r i f ic a t io n ,  the dying woman mouthed the words, MI don 't want i t  done." 

While Ms. Carder lingered between l i f e  and death, the case was appealed 

and the appeals court allowed the surgery. In a la te r  opinion f i l e d  f iv e  

months a f te r  the mother and ch ild  d ied , the appeals court said the s ta te 's  

in te re s t  in protecting innocent th i r d  p art ies  may overr ide  the  

in d iv id u a l 's  r ig h t  to bod ily  in te g r i t y .  I t  suggested tha t "a sort  o f  

q u a s i-o f f ic ia l  body" should balance the many fac to rs , with the ju d ic ia r y  

playing "an appropriate and l im ite d  reviewing ro le ,  ra th e r  than the  

primary ad judicator in a h ighly charged and short time frame" (533 A .2d 

611).

The Case o f  Brenda Vaughan, Washington D .C ., 1988.

Brenda Vaughan, a f i r s t -o f fe n d e r  convicted o f check forgery , tested  

p o s it iv e  fo r  cocaine in a pre-sentencing drug te s t .  The judge ordered her 

to  j a i l  u n t i l  a f t e r  she had given b i r th .  "She's apparently an a d d it iv e  

persona lity  and I ' l l  be darned i f  I'm going to have a baby born th a t  way," 

he said (Jost, p. 88).
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Jud ic ia l In tervention  A f te r  the Child Is Born

Reyes v. Sup e r io r  Court o f  C a l i f o r n i a , C a l i fo rn ia ,  1977.

A pregnant woman addicted to heroin was warned by health care workers th a t  

i f  she continued using the drug, her ch ild  was in danger. She ignored the  

advice and twin boys were born addicted and s u ffe r in g  from withdrawal.  

The mother was charged with two counts o f fe lo ny  ch ild  endangering. The 

C a li fo rn ia  appeals court found th a t  C a l i fo rn ia  s ta tu te  did not cover the  

mother's conduct before the children were born and dismissed the case (75 

C a l. App. 3d 214).

The Ma t te r  o f  Male /?., New York, 1979.

A fam ily  court judge found that a ch ild  born w ith  mild drug withdrawal 

symptoms to a mother who used b arb itu ra te s ,  cocaine and alcohol was a 

neglected c h i ld .  The mother had refused to e n ro l l  and remain in treatment  

programs (422 N .Y.S.2d 819 ).

The Mat te r  o f  Baby A', Michigan, 1980.

When a newborn baby showed symptoms of heroin w ithdrawal, a probate court 

judge appointed a guardian ad l item  fo r  the. baby and found enough evidence 

o f neglect tô  take temporary custody. The decision was affirm ed by the 

c i r c u i t  court, which found that withdrawal symptoms caused by prenatal 

maternal drug add ic tion  may q u a li fy  the c h i ld  as neglected. The court  

repeated language by e a r l i e r  courts th a t  a c h i ld  has a "legal r ig h t  to  

begin l i f e  with a sound mind and body" and said the way a mother t re a ts  

a ch ild  before i t  is  born is an ind ica tion  o f  how she w i l l  t r e a t  i t  

afterwards (293 N.W.2d 736).



The Mat te r  o f  D an ie l l e  Smith,  New York, 1985.

A New York fam ily  court held th a t  an unborn ch ild  is a person and th a t  a 

ch ild  born to an a lcoholic  mother was a neglected c h i ld .  The mother, who 

consumed ten drinks a day three or four days a week, had not complied with  

e a r l ie r  orders to get treatm ent. The in fa n t ,  born prematurely, was small, 

j i t t e r y ,  i r r i t a b l e  and had fa c ia l  anomalies; physicians noted a "small 

p o s s ib i l i ty  th a t  the child  might have f e ta l  alcohol syndrome." Based on 

the medical reports , the court held there was s u f f ic ie n t  proof to 

estab lish  imminent danger o f  physical impairment to the unborn c h i ld  (492 

N.Y.S.2d 335).

In  r e  Ru iz , Ohio, 1986.

The court o f  common pleas determined th a t  Nora Ruiz, a mother who used 

heroin intravenously w ith in  two weeks o f  the b ir th  of her c h i ld ,  exposed 

the ch ild  to substantial r is k  before i t s  b ir th  and abused the c h i ld .  The 

ch ild  was born e a r ly  and small fo r  his gestational age; he was i r r i t a b l e ,  

j i t t e r y ,  trembly and had tro ub le  taking food; his urine te s t  was p o s it iv e  

fo r  cocaine and heroin. Agreeing with e a r l i e r  courts th a t  the c h i ld  has 

a " r ig h t  to begin l i f e  with a sound mind and body", the Ohio court held 

th a t  a v iab le  fetus is a ch ild  under the s ta te 's  ch ild  abuse s ta tu te  (R.C. 

Sec. 2151.031). Relying on Roe v. Hade, the court said the s ta te  has an 

in te re s t  from the point o f v i a b i l i t y  in the c h i ld 's  care, protection  and 

physical and mental development ( j 00 N.E.2d 939).

F: Legal Issues in Alaska

Child Protection

In Alaska, ch ild  pro tection  services begin when the child  is born. Use o f  drugs 

or alcohol during pregnancy is not considered ch ild  abuse. Once the c h i ld  is
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born, s ta te  1'-. does not require  physicians to report a newborn with drugs or 

alcohol in i ts  system.

When a physician report is  made, however, c h i ld  protection workers assess the 

home s itu a t io n  and, i f  the baby appears to be in danger, go to court to remove 

the baby from the mother's care, according to Martha Holmberg, social services  

f i e ld  adm in is tra tor. How long the ch ild  l iv e s  away from i ts  mother depends on 

the ind iv idual s i tu a t io n ,  Ms. Holmberg says.

Alaska physicians do not genera lly  report alcohol in a baby's system, according 

to Ms. Holmberg. They are more l i k e ly  to report a ch ild  born with cocaine, she 

says. S im i la r ly ,  the department is  less l i k e l y  to intervene i f  the substance 

used is  a lcohol, Ms. Holmberg says. She contends th a t  an a lcoho lic  mother is 

less dangerous to the c h i ld  than a mother addicted to cocaine. She also 

contends th a t  a baby a ffec ted  by alcohol is  less d i f f i c u l t  to care fo r  - -  and 

less at r is k  fo r  fu r th e r  abuse - -  than a baby a ffec ted  by cocaine. The cocaine 

baby is  at "double r is k , "  she says.

C iv i l  and Criminal Law

The extent and nature o f fe ta l  r igh ts  in c i v i l  law and o f  the fetus as a 

protected e n t i ty  in cr im ina l law remain la rg e ly  unexplored. There has been 

l i t t l e  or no c i v i l  l i t i g a t i o n  on fe ta l  r ig h ts  versus parental r ig h ts  in Alaska. 

As fo r  criminal law, the Criminal D iv is ion o f  the state  Department of Law 

in te rp re ts  Alaska s ta tu tes  to give no protection to an unborn fetus at any stage 

unless there is  in ju ry  to the mother (Otto, pers. com.).

G: Summary

The c h i ld 's  r ig h t  to a healthy s ta r t  in l i f e  c o l l id e s  with i ts  mother's r ig h t  

to be l e f t  alone. Frequently, the repercussions come when the pregnant woman
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uses drugs and alcohol which others believe w i l l  harm her fe tu s . The s itu a t io n  

is  pervasive: in a survey, 15 percent o f pregnant F lo r id a  women tested p o s it ive  

fo r  drugs or alcohol a t t h e i r  f i r s t  prenatal v i s i t .  The dilemma is  in te n s if ie d  

because physicians are winning d i f f i c u l t  medical v ic to r ie s  to  save younger and 

younger in fan ts  - -  some o f  them already permanently damaged by the acts o f  th e i r  

own mothers. Against th is  backdrop, po licy  makers search fo r  workable answers 

to philosophical, e th ica l  and legal questions about the fe tu s .

Po licy  Issues

The U.S. Supreme Court a r t ic u la te d  in Roe / .  Uade the s ta te 's  "important and 

le g i t im a te  in te re s t  in protecting the p o te n t ia l i ty  o f  human l i f e "  (410 U.S, 

162). One obvious in te re s t  is f in a n c ia l .  A ch ild  damaged by prenatal substance 

abuse is  l i k e ly  to requ ire  expensive s ta te  services. There are other good 

reasons, apart from the value of human l i f e  i t s e l f ,  to attempt to p ro tect the 

physical and mental health o f a fe tu s . Among them is the loss o f  a con tr ibu ting  

member o f  society.

Some commentators f ind  i t  inconsistent th a t  a s ta te  makes no move to  protect an 

unborn c h ild  from the drugs or alcohol taken by a pregnant woman, but is w i l l in g  

to  seek custody minutes a f te r  that same ch ild  is born already damaged fo r  l i f e  

by harmful substances (Parness and P ritchard , p. 294). The d i f f i c u l t y  is  tha t  

whatever the sta te  does to protect the fe tu s , i t  must necessarily  do to the 

mother.
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A: Cost o f  Fetal Alcohol Syndrome

A report by the Senate Advisory Council estimates th a t  the l i f e t im e  cost o f  o.ie 

FAS b ir th  in Alaska is $1.4 m i l l io n .  The l i f e t im e  cost the FAS babies born each 

year in Alaska is $39.8 m il l io n .  These cost estimates are selected medical and



social costs only. They do not include costs o f  w e lfa re , the ju s t ic e  system, 

mild physical problems, learning d is a b i l i t ie s  or the loss o f  a useful member o f  

soc ie ty , nor do they include the education and social service costs o f  v ictim s  

of FAE (Research Request 89-100015, p. 1 ).

Providence Hospital o f f i c i a l s  report costs o f  $1 .4  m il l io n  fo r  a 16-month old 

ch ild  born with FAS who has been abandoned to the hospital by his mother. He 

is h is mother's th ird  FAS baby. Weighing today what other babies weigh when 

they are born, the l i t t l e  boy reaches out to touch other babies in the in tens ive  

care ward. He c r ie s ,  but his wails are rendered soundless by a tracheotomy tube 

dangling from his th ro a t 24 hours a day. A hospita l o f f i c ia l  describes the 

s itu a t io n  as "aw fu l."  Janet Oates, o f the h o s p ita l 's  adm inistrative  council,  

says v is i t in g  Soviet physicians seem "moved and astonished" that hospital s t a f f  

take the time to  care fo r  th is  baby.

A 1990 report by the Department o f  Health and Social Services D ivision o f  Family 

and Youth Services estimates actual cost to  the s ta te  over 18 months fo r  one 

addicted in fa n t  at $5,600. Costs fo r  one substance-abusing parent are $12,000  

over 18 months. These are costs fo r  services not e l ig ib le  fo r  Medicaid 

reimbursement. They do not include costs o f  w e lfa re ,  the ju s t ic e  system, mild  

physical problems, emergency medical problems, learn ing  d is a b i l i t ie s  or loss o f  

a useful member of soc ie ty .

For c h i ld re n ,  costs include clothing (" in  our experience, children o f substance- 

abusing parents seldom, i f  ever, have adequate c lo th ing  or in fan t supplies ,"  

the memorandum says.) They also include costs o f fo s te r  care and day care while  

the parents take treatm ent. This care also guarantees the ch ild  is seen by 

competent adults a le r t  to the p o s s ib i l i ty  o f  abuse or neglect, the report says. 

For adu lts , costs include urine tes ts ,  transporta tion  (most c l ie n ts  do not have 

tra n sp o rta t io n , the report says), court eva luations, drug and alcohol treatment  

and other therapy and parent t ra in in g .
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B: Is Treatment A va ilab le  fo r  the Pregnant Woman?

C urren tly ,  no Alaska re s id e n t ia l  treatment beds are s p e c i f ic a l ly  reserved fo r  

pregnant substance abusers. This w i l l  change when a fe d e ra l ly  funded 

re s id e n t ia l  treatment center fo r  15-20 substance-abusing pregnant women opens 

th is  year in Anchorage. Requests fo r  proposal fo r  the $520,412 center have been 

d is tr ib u te d ,  according to Vicki H ild  o f  the Alaska Native Health Board. The 

center w i l l  be l im ite d  to Native pregnant women and t h e i r  ch ild ren  unless the 

s ta te  provides funds fo r  pregnant women of other races. The s ta te  Department 

o f  Health and Social Services has reserved $200,000 in the FY 91 governor's  

budget fo r  re s id e n t ia l  treatment fo r  pregnant women. The money w i l l  be 

d is tr ib u te d  through gran ts , according to Matt F e l ix  o f  the State O ff ic e  o f  Drug 

and Alcohol Abuse.
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Ms. H ild  says th a t ,  faced w ith  p u b l ic i ty  about pregnant substance abusers, some 

Alaska co-educational treatm ent f a c i l i t i e s  have recen tly  begun accepting 

pregnant women, but none have programs designed s p e c i f ic a l ly  fo r  these women. 

Ms. H ild  and others be lieve  th a t  women are more l i k e l y  to succeed in drug and 

alcohol treatment i f  they are in a woman-only program. Ms. H ild  says the 

confrontational technique e f fe c t iv e  fo r  males does not work fo r  women, 

esp ec ia lly  fo r  Native wo She adds th a t  men have played negative roles in 

the l iv e s  o f many femalr bstance abusers, making i t  d i f f i c u l t  fo r  women to 

progress in co-educatioi ierapy programs.

Dr. Wendy Chavkin, assoc rofessor at Columbia U n ive rs ity  School o f  Public  

Health and Department o f  n. " r ic s ,  says th a t ,  n a t io n a l ly ,  treatment is  not 

a v a ila b le  fo r  motivated prcgnv. ''men. She surveyed 78 drug treatment program 

in New York C ity  to lea rn  th a t  5^ ^rcent excluded pregnant women, 67 percent 

excluded pregnant women on Medicaid and 87 percent excluded pregnant women on 

Medicaid who are addicted to crack. Health advocates say Dr. Chavkin's survey, 

the f i r s t  survey o f drug treatm ent ava ilab le  to pregnant women, is  l im ite d  in 

scope but accurately portrays what is happening around the country. Janet



Chandler o f  Northwestern Memorial H o s p ita l 's  Perinatal Center fo r  Chemical 

Dependence in Chicago, says addiction treatment programs d iscrim inate  against 

pregnant women. "Most centers worry about the l i a b i l i t y ,  so as soon as they 

discover a woman is pregnant, they refuse her or throw her out o f the program" 

(Brody, p. 1 ) .

C: Current Alaska Law

No Alaska law mandates treatment fo r  addicted pregnant women. One s ta tu te ,  AS 

4 7 .3 7 .1 9 0 (a ) ,  allows the involuntary commitment o f  a lcoholics . I t  is  r e s t r ic te d  

to people who are considered a lc o h o lic P24 The s ta tu te  allows commitment by a 

superior court judge i f  the person is l i k e l y  to i n f l i c t  physical harm on others  

or is  incapacitated by alcohol.

In p ra c t ic e ,  a lcoholic  Alaskans are ra re ly  committed fo r  treatment under th is  

s ta tu te ,  according to Assistant Attorney General E lizabeth Shaw. In Juneau, fo r  

example, only two attempts have been made in the ten years Ms. Shaw has 

represented the state Department o f Health and Social Services. Both attempts 

f a i l e d .  Ms. Shaw says she is not aware o f  attempts in other ju r is d ic t io n s .  She 

c ite s  two reasons why the s ta tu te  is in freq u en t ly  used and even less freq u en tly  

successful:

The f i r s t  is lack o f  resources. Ms. Shaw says the 500 treatm ent  

beds in Alaska are not adequate fo r  the number o f  a lcoholics  o f any 

sex or age. In 1989, women f i l l e d  29 percent of treatment s lo ts  

statewide (Mundell, pers. com.). S ta t is t ic s  do not show how many 

of these women were pregnant.
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Alcoholic  is defined in AS. 47.37 .270 as "a person who h a b itu a l ly  lacks  
s e lf -c o n tro l  in using a lcoho lic  beverages, or uses alcoholic  beverages to the  
extent th a t  the person's health is  s u b s ta n t ia l ly  impaired or endangered, or the 
person's social or economic function is s u b s ta n t ia l ly  disrupted."
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The second problem 1s time, according to Ms. Shaw. Once the  

Involuntary commitment case 1s on the court docket, the s ta te  or 

m unic ipa lity  must obtain co n fid en tia l documents, protected by s t r i c t  

federal c o n f id e n t ia l i ty  laws. Moreover, most defendants exercise  

th e ir  r ig h t  to a ju ry  t r i a l ,  which can cause fu r th e r  delay. Shaw 

says th a t  by the time the case gets to  t r i a l ,  the defendant can 

sober up enough to convince a ju r y  th a t  he or she w i l l  v o lu n ta r i ly  

obtain treatm ent.

D: P rac tica l Pros and Cons o f Mandating Treatment

Experts believe th a t  most substance-abusing pregnant women want to stop using 

drugs and alcohol. They want t h e i r  babies to  be healthy c.nd are more open to  

help during pregnancy than they w i l l  be at any o ther time in th e i r  l iv e s .  In 

the f i r s t  o f  two comprehensive a r t ic le s  on substance-abusing pregnant women, 

the Nat iona l  Law Jou rn a l  says experts agree th a t  legal disputes could be avoided 

i f  society would focus i t s  resources on p o s it iv e  methods o f encouraging maternal 

health (Sherman 1988, p. 25 ) .  They recommend spending money to help pregnant 

women overcome th e i r  add ic t ion . This is money well spent, they say, because the 

a l te rn a t iv e  is  to spend even more on medical care , education and fo s te r  care fo r  

damagea children.

However, the proposal to  require  treatment fo r  pregnant women who use alcohol 

poses some practica l problems in addition to questions about the woman's r ig h t  

to  privacy ana the c h i ld 's  r ig h t  to a healthy s t a r t  in l i f e .  Among them:

How much? How much alcohol does the woman have to use before treatment 

becomes mandatory? Are other l i c i t  and i l l i c i t  drugs included? What 

about n ico tine , c a f fe in e ,  poor n u t r i t io n ,  exerc ise , sexual intercourse or 

hazards encountered at work?
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Who reports? Alaska's Involuntary  commitment s ta tu te ,  AS. 47 .37 .190 ,  

allows re la t iv e s ,  a c e r t i f y in g  physician or a treatment f a c i l i t y  

adm inistrator to make a p e t i t io n  to commit. I f  physicians are required  

to  rep o rt ,  how does tn  a f fe c t  p a t ie n t -c l ie n t  c o n f id e n t ia l i ty ?  Does i t  

a f fe c t  the physician's l i a b i l i t y ?  Would women avoid prenatal care to  

avoid detection? Would the requirement erode the physic ian 's  practice?

Does the woman have access to treatm ent? Residential treatment f a c i l i t i e s  

are in urban areas. I t  would be d i f f i c u l t  fo r  a pregnant woman to  leave  

her rura l home fo r  months o f treatment in a far-away f a c i l i t y .  The 

problem would be compounded i f  she had ch ild ren . (Ms. H ild  o f  the Alaska 

Native Health Board says the fe d e ra l ly  funded 15-20 bed re s id e n t ia l  

treatment center fo r  pregnant women set to  open th is  year in Anchorage 

w i l l  reserve beds fo r  c h i ld re n .)

Would the woman go "underground" or seek an abortion? The th re a t  o f  

mandatory treatment might make some women stop drinking. But others might 

attempt to obtain an abortion to avoid the ordeal. Or, they might go 

"underground" fo r  fe a r  o f being reported fo r  drinking.

W ill  the physician recognize substance abuse? Some women are loath  to 

t e l l  th e i r  physician th a t  they use drugs. New mothers to ld  s ta te  social 

workers taking a p re lim inary  survey that, they used drugs during th e i r  

pregnancies, adding, " I  d id n ' t  t e l l  my doctor, but I ' l l  t e l l  you" 

(VandeCastle, pers. com.).

Dr. I r a  Chasnoff, who heads a national or.. , i ization  researching perina ta l  

dependency and is d ire c to r  o f  the Perinata l Center fo r  Chemical Dependence 

at Northwestern Memorial Hospital in Chicago, cautions th a t  many 

physicians need t ra in in g  on how to  conduct a thorough drug h is to ry  on 

every pa t ien t ,  p a r t ic u la r ly  every pregnant pa t ien t .  Dr. Chasnoff to ld  a
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conference on Prenatal Abuse o f  L ic i t  and I l l i c i t  Drugs in September 1988, 

" I f  an obs ic ian  asks about drugs a t  a l l ,  h e ' l l  say something l i k e ,  

'You don 't  do drugs, do you?' There's a science to getting  an honest 

answer about drug use, and th a t 's  not the way to do i t "  (Henig, p. 8 ) .  

In recognition  o f th is  problem, the Boston U n ivers ity  School o f  Medicine 

has designed a Fetal Alcohol Education Program o demonstrate how to take 

a drinking h is to ry  (Weiner, Rosett and Mason, p. 34 ).

The National In s t i t u t e  on Alcohol Abuse and Alcoholism (NIAAA) complains 

th a t  some physicians appear re lu c tan t to  inform th e i r  patients  th a t  the 

safest choice is to avoid drinking during pregnancy (Funkhouser and 

Denniston, p. 57 .)  In an a r t ic le  published in Alcohol Heal th and Research  
World, NIAAA s t a f f  say physicians do not advise women of the r isks  

associated with d rink ing  alcohol fo r  several reasons. F i r s t ,  they fe a r  

th a t  once confronted with her drinking problem, the woman may not return  

fo r  treatm ent. Second, the physician may not be aware o f community 

r e fe r r a l  serv ices. And th i r d ,  some physicians are concerned th a t  they 

could s tigm atize  the p a t ien t  by suggesting she is a lcoho lic . S im i la r ly ,  

two professors o f psychiatry a t  the Boston U n ivers ity  School o f  Medicine 

and one at Harvard Medical School say physician in tervention w ith  women 

who abuse alcohol is  "minimal." They say physicians feel they lack the 

time needed to  deal w ith problem drinking and they feel the woman won't 

t e l l  them the t ru th  (Weiner, Rosett and Nason, p. 35 ).

Some physicians do not recognize the harm done by alcohol or cocaine. 

According to s ta te  o f f i c i a l s ,  new mothers report tha t local physicians  

have to ld  them (erroneously) th a t  they can sa fe ly  breast feed w h ile  using 

cocaine. Some physicians may not be aware o f studies showing th a t  a fetus  

can be damaged by moderate d r ink ing . In add ition , those who received  

t h e i r  t ra in in g  before FAS was id e n t i f ie d  in 1973, may uot be convinced 

th a t  alcohol can harm the fe tus . As recen tly  as 12 years ago, a physician  

who id e n t i f ie d  him self as a Harvard Medical School graduate objected in



Treatment fo r  Substance-Abusing Pregnant Women: Once 1t receives a report th a t  

a pregnant woman is using a co n tro lled  substance, the H1nneso;a w e lfa re  agency 

may o f fe r  the woman treatment fo r  chemical dependency and prenatal care (Minn. 

S ta t .  626 .5561 .2 ).

The agency may also seek emergency admission to a treatment f a c i l i t y  under the 

c i v i l  commitment law. I f  the pregnant woman refuses or f a i l s  treatm ent, the 

agency is  required to seek nonvoluntary admission. A ll iso n  Wolf, counsel fo r  

the Minnesota State Senate, says commitment is  "short term - -  up to  72 hours." 

A fte r  72 hours the case is reviewed to determine whether the woman should stay 

in treatm ent. However, Joan Monahan, Social Service Program Advisor fo r  the 

State  of Minnesota, says counties have already used the two-month-old 

nonvoluntary admission law. She predicts  i t  w i l l  be used fre q u en t ly .

Beginning January 1, 1990, I l l i n o i s  is  developing a model program to  care fo r  

and t r e a t  addicted pregnant women and addicted mothers. The program includes 

ind iv idua l prenatal care under the supervision o f  a physician and temporary 

re s id e n t ia l  she lte r  fo r  pregnant women and mothers and t h e i r  c h i ld re n .  The 

health  department is to  report  on the program's progress at the end o f  each year 

(P.A. 86-877).

The Connecticut le g is la tu re  in 1989 voted down a b i l l  which would have required  

ch ild  p ro tective  workers to  work w ith  any pregnant woman whose behavior 

endangers the fetus (Wilson-Coker, pers. com.).

The C h ild ren 's  Act of the Yukon T e r r i to r y ,  Canada, allows p ro v in c ia l o f f i c i a l s  

to go to court i f  they be lieve  th a t  a fetus is  subject to "serious r is k "  o f  FAS 

or "other congenital in ju ry"  because the pregnant woman is using add ic t ive  or 

in to x ic a t in g  substances. The o f f i c i a l s  may ask fo r  a court order req u ir in g  the 

woman to p a r t ic ip a te  in "reasonable supervision or counselling" (S ta tu tes  o f  the 

Yukon T e r r i to ry ,  Children 's  Act, Vol. 2, Section 134^1)-)
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A fte r  the Baby is Born

Required Testing o f  Newborns: In Minnesota, a physician must te s t  a newborn

in fa n t  i f  there is evidence tha t the ch ild  was exposed to a contro lled  substance 

(Minn. S ta t .  626 .5562 .2 ).  The same is  tru e  in I l l i n o i s ,  which passed 

le g is la t io n  th is  year including under ch ild  abuse or neglect newborns w ith  any 

trace o f  a con tro lled  substance (HB304 and HB2262).

Required Reporting of Positive  Toxicology Tests: Oklahoma requires physicians  

and o ther health c.are professionals to report  any b ir th  o f "a ch ild  who appears 

to be a ch ild  born in a condition o f dependence on a contro lled  dangerous 

substance." Knowing and w i l l f u l  f a i lu r e  to report is a misdemeanor (Oklahoma 

Statutes 21 .846 ).  In Minnesota, p o s it iv e  te s t  resu lts  must be confirmed by 

another te s t  and reported. Physicians are immune from l i a b i l i t y  a r is in g  from 

adm inistration  o f the te s t  (Minnesota Statutes 626.5562). Positive te s t  resu lts  

must also be reported under a new I l l i n o i s  s ta tu te  (HB304 and HB2262).

Emergency Custody o f Newborns. At le a s t  four states have amended t h e i r  s ta tu tes  

to a llow a u th o r i t ie s  to investigate  and possibly take custody o f ch ild ren  who 

are born with drugs in th e i r  blood.

In Oklahoma, newborns must be dependent on a contro lled  substance 

before the case can be investigated, and the ch ild  removed from the 

home (Ok. S ta t .  10.1101 and 1115.1; 21 .846).

I f  there is  substantial proof th a t  a new mother has been using a 

contro lled  substance or i f  a baby tes ts  positive at b i r th ,  F lo r id a  

physicians must report to the ch ild  abuse r e g is t ry .  Child  

protection investigators may remove the child  from the home 

(415 .503-504). Although s ta te  law l i s t s  only controlled substances,



health  department policy  include? a lcoho l, according to Sh irley  

Smith o f  the department.

Indiana law allows o f f i c ia ls  to  In v e s t ig a te  i f  there is evidence of 

FAS or evidence o f  physical or psychological in ju r ie s  because the 

mother was addicted to drugs or a lcoho l; the c h i ld  must also need 

care or r e h a b i l i ta t io n  (IC 3 1 - 6 - 4 - 3 .1 ) .

C a l i fo rn ia  in 1989 set up a p i lo t  program in four counties allowing  

o f f i c i a l s  to put newborns with drugs or alcohol in th e i r  blood into  

fo s te r  care w ith  sp e c ia lly  t ra ined  and re c ru ite d  fam il ie s  (SB1173 

amending Children, Ch. 1385). Statewide, no p o lic ies  address 

reportin g  and placement o f these newborns, according to  Sharon 

M i l l e r  o f  the C a li fo rn ia  Family and C h ild ren 's  Services Policy  

Bureau. Ruth Range o f  the C a l i fo rn ia  D is a b i l i t ie s  Prevention  

Progrin says th a t  i f  the s ta te  took automatic custody o f  drugged 

newborns, "there would be no place to put them."

Connecticut, passed a b i l l  in 1989 (SB1069) funding treatment for 

newborns o f  low-income, substance-abusing women. No Connecticut 

c h i ld  goes in to  the program i f  the only reason fo r  re fe r ra l  is a 

p o s it iv e  toxicology te s t ,  according to Pat Wilson-Coker, statewide  

d ire c to r  o f  Ch ildren 's  Protective  Serv ices. The mother must also 

ask the s ta te  to help t re a t  her c h i ld .

Some lo c a l i t ie s  also take custody of a baby born with drugs in i t s  system. For 

example:

In Nassau County, New York, the Department o f  Social Services allows 

emergency custody o f up to e igh t months fo r  any newborn who tests  

p o s it iv e  fo r  an i l le g a l  drug. County o f f i c i a l s  say pos it ive  tests  

are evidence o f  drug abuse.
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In Los Angeles County, the Department o f  C h ild ren 's  Services  

requires physicians to  report  a l l  p o s it iv e  toxicology tes ts  on 

newborns ( M i l le r ,  pers. com.). On av^vage, 200 drug-exposed babies 

are born a month in Los Angeles County. About 120 o f  them have been 

placed in group nurseries a t  a cost o f  up to $2,500 a month per 

c h i ld .  Others go to special fo s te r  homes (Greene, p. 34).

Parents Must Get Treatment: An Oklahoma law allows s ta te  o f f i c i a l s  to requ ire  

treatment fo r  a drug dependent mother o f  a newborn who tests  pos itive  and has 

been removed from the home. Under the plan, the mother must complete treatment 

before the ch ild  is  returned to the home. The c h i ld 's  fa th e r ,  stepparent or 

other adu lt in the home who is drug dependent may also be required to complete 

a treatment program before the c h i ld  can go home. Testing fo r  parents may be 

required monthly fo r  one year, a f t e r  treatment is  completed. Positive drug 

tes ts  are reported to the d i s t r i c t  a tto rney  (0k. s ta t .  10.1101; 10.1115.1;  

2 1 .846 ).

Neglect: New Jersey defines child  neglect to include the fetus (Sec. 30 4C-11).  

Minnesota includes prenatal exposure to a con tro lled  substance in i ts  d e f in i t io n  

o f neglect. Neglect may be shown by withdrawal symptoms in the c h i ld ,  by a 

p o s it iv e  toxicology te s t  and by developmental delays during the c h i ld 's  f i r s t  

year (1 2 1 .8 8 3 .2 ) .  Oklahoma defines as "deprived" a ch ild  born in a condition  

o f dependence on a contro lled  dangerous substance, and whose parents f a i l  to  

provide special care arid treatment (10 .1 1 0 1 ).  Indiana defines a ch ild  in need 

o f services to include a child  whose mother was addicted to alcohol or a 

contro lled  substance during pregnancy, and who needs care , treatment or 

r e h a b i l i t a t io n  (3 1 -6 -4 -5 ) .  F lo rida  defines as abused or neglected a c h i ld  who 

is  born phys ica lly  dependent on a co n tro l le d  substance, adding that no parents  

o f such a newborn shall be subject to  crim inal investiga tion  s o le ly  on the basis 

o f the in fa n t 's  drug dependency (4 1 5 .5 0 3 ) .



Study: Oregon le g is la to r s  in 1989 passed a b i l l  (SB448) requiring the

Department o f  Human Resources to study the problem o f substance- abusing 

pregnant and postpartum women and t h e i r  in fa n ts .  The study w il l  focus on

prevention, education and treatment. I t  w i l l  id e n t i fy  the s ize and nature o f  

the problem and develop strateg ies fo r  providing services.

H o tl in e :  I l l i n o i s ' s  Child Abuse and Neglect H o tl in e  takes reports of newborn

babies who are v ictim s o f  substance abuse. H otline  employees also answer 

questions about I l l i n o i s  law regarding newborns and con tro lled  substances (T e l .  

No. 217 /785-4010).

F: What Experts Suggest

Require Non-voluntary Treatment for Substance-Abusing Pregnant Women

Vicki H ild  o f  the Alaska Native Health Board, and a recognized expert on 

substance-abusing pregnant women in Alaska, recommends involuntary commitment 

when the addicted pregnant woman is "out o f  contro l"  and won't go to treatment 

on her own. She p re fers  involuntary treatment to j a i l .

But some o f f i c i a l s  wonder how to make women get mandatory treatment. New York 

C ity  Judge Margaret Tay lor asks, " I f  a woman says a month before her baby is  

due th a t  she won't have a C-section, do you put her in j a i l  or chain her to a 

hospita l bed u n t i l  i t ' s  time to d e l iv e r  the baby?" (Lewin, p. 1 ) .

Alaska judges may combine treatment w ith  j a i l .  Judge Rodger W. Pegues of Juneau 

considers prison the le a s t  worst place fo r  a pregnant woman who is using drugs, 

who has committed a j a i l a b l e  offense and who refuses to  enter in -p a tien t  

treatm ent. The judge says that prison o ffe rs  the woman medical care and b e tte r  

conditions than she might have at home, w hile  at the same time denying her 

access to drugs or a lcoho l. He strongly recommends substance abuse treatment
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during  the j a i l  sentence and w il l  re le a s e  the offender to the th ird -p a r ty  

custody o f a treatment f a c i l i t y  i f  the o ffe n d er  opts fo r  th a t .  He reports th a t  

in  the cases he has handled th is  way, th e  women have chosen treatment (pers. 

com.) .

A F lo r id a  state  o f f i c i a l  says her s ta te 's  laws put mothers in j a i l  rather than 

in to  treatment programs and she finds t h is  "ap p a ll in g ."  She says, "The idea was 

to  scare people in to  ge tt in g  treatment. But these women don't use drugs because 

they want to .  They use them b°cause they  are addicted. I t  was the 'good o l ' 

boy image o f  'k ic k  them in the r e a r ' , "  says Sh ir ley  Smith o f  the Substance 

Abused Newborns section o f the state Department o f Health and R e h a b il i ta t iv e  

S erv ices .

M itc h e l l  J. Wiet, a lawyer fo r  Northwestern Memorial Hospital s Perinata l Center 

f o r  Chemical Dependence in Chicago, recommends ncnvoluntary treatment fo r  women 

who refuse or f a i l  treatm ent. Mr. Wiet says the U.S. Supreme Court has la id  the  

groundwork several times. F i r s t ,  the court a r t ic u la te d  the s ta te 's  "important 

and le g it im a te "  in te re s t  in the p o t e n t ia l i t y  o f human l i f e . 25 Second, i t  spoke 

o f  the s ta te 's  "unquestionably.. .strong and le g it im a te  in te re s t  in encouraging 

normal c h i ld b ir th "  and i ts  "d ire c t  in te re s t  in protecting the fe tu s ." 26 Third, 

i t  discused the s ta te 's  " leg itim ate  governmental ob jective  o f  protecting  

p o te n t ia l  l i f e . " 27

In a d d it io n ,  Mr. Wiet argues tha t the cou rts  already require parents or th ird  

p a r t ie s  to protect children from prenatal in ju ry .  For example (W iet, p. 155):

Representative MacLean
February 2, 1990
Page 46

25 Roe v. Hade , 410 U.S. 133, 1973.

26 Mauer v. Roe, 432 U.S. 464, 1977.
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Every ju r is d ic t io n  in the U.S. now permits a l ive -b o rn  c h i ld  to sue 

a th ird  person fo r  in ju r ie s  to the ch ild  before b i r th .  [Appellate  

courts e i th e r  have ruled to permit the lawsuit or the top ic  has not 

come before them. A survey o f cases in the American Law Review (40 

ALR3d 1222 and Supplement) shows no Alaska ru l in g s .]

Some case law allows a l iv e -b o rn  ch ild  to recover damages fo r  

prenatal in ju ry  caused by a parent [two examples: Grodin v. Grodin 
allowed a ch ild  to sue the mother fo r  taking Tetracyc line  during 

pregnancy, causing the ch ild  to  have badly discolored teeth  (301 

N.W.3d 869 Mich. App, 1980); S ta l lm an  v. Youngquist,  in which a 

ch ild  was allowed to sue the mother fo r  prenatal in ju r ie s  from a 

motor veh icle  (152 111. App. 3d 683, 1987)].

Court decisions give a state  p a r e n s  p a t r i a e  powers which allow i t  

to requ ire  medical care fo r  minors against the parents' wishes. 

[An example is  Raleigh F i tk in-Pau l  Morgan Memorial Ho sp i ta l  v. 
Anderson , (377 U.S. 985, 1964) in which the court held th a t  "an 

unborn ch ild  is  e n t i t le d  to the law 's  protection" and ordered a 

pregnant woman to have a blood transfus ion  contrary to her re l ig io u s  

co n v ic tio n .]

Approximately h a l f  the s ta tes , includ ing  Alaska, have set aside the 

doctrine o f  paren t-ch ild  t o r t  immunity. This means parents have a 

duty to avoid in ju ry  to the c h i ld  and the ch ild  has a r ig h t  to be

free  of in ju ry  caused by a parent. In Alaska, the supreme court in

1967 held tha t a minor ch ild  could sue her mother fo r  in ju r ie s  

a lleg ed ly  sustained as a re s u lt  o f  the mother's negligent d riv in g  

(Hebei v. Hebei , 435 P .2d 8 ) .

These court decisions support the concept th a t  the state  can require  an addicted

expectant mother to be trea ted , even i f  she doesn't want to be, Wiet says,
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esp ec ia lly  a f te r  the fe tus  1s v ia b le .  The high r is k  o f  serious in ju ry  to the 

fe tu s , including death, is  well documented in the l i t e r a t u r e  and should outweigh 

the e f fe c ts  of r e s t r ic t in g  the mother's personal l ib e r t y ,  Wiet says (p. 155).

Educate and Fund Before Mandating Treatment

Some observers say i t  is  wrong to  impose the harsh sanctions o f  the criminal 

law, to require  te s t in g ,  to  take custody o f ch ild ren  or to force pregnant women 

in to  treatment without f i r s t  making a l l - o u t  education and funding e f fo r ts .

I t  would be fa r  b e t te r ,  these advocates say, to  expand e f fo r ts  to educate women 

and t h e i r  partners about the dangers o f  drug and alcohol use during pregnancy. 

In ad d it io n , i t  would be b e tte r  to make c e r ta in  th a t  a l l  pregnant women, 

including drug and alcohol abusers, have access to frequent and high q u a li ty  

prenatal care. This approach encourages pregnant women to go to the doctor and 

i t  helps create bonding between the woman and the fetus by emphasizing prenatal 

care. Moreover, the s ta te  should f i r s t  provide adequato and e f fe c t iv e  treatment  

aimed at pregnant women. In add it ion , the s ta te  should f i r s t  t r y  to change 

conditions which breed abuse o f drugs and a lcoho l. This increased emphasis on 

funding and education would represent a social commitment to b en e fit in g  women, 

not c o n tro l l in g  them, they say (Note, p. 1011-12).

Reacting to reports th a t  courts compel pregnant women to undergo medical 

procedures in order to  p ro tec t  the fe tu s , the ed ito rs  o f  the New England Jou rna l  
o f  Medicine  w rite :

"The best chance we have to  protect fetuses is through enhancing the  

status of a l l  women by fo s te r in g  reasonable pay fo r  the work they 

do, providing equal employment opportun ities  and adequate day care,  

providing a reasonable social safety  net and ensuring a l l  pregnant 

women access to h ig h -q u a l ity  prenatal serv ices ."



Id e n t i fy  In fants  Born with Drugs or Alcohol 1n The ir  Systems

The National Conference o f State Leg is latures (NCSL) recommends th a t  states  

adopt le g is la t io n  to  id e n t i fy  in fants  born w ith FAS or substance abuse problems 

fo r  appropriate  ch ild  p ro te c t iv e ,  health or r e h a b i l i t a t iv e  serv ices. The NCSL 

did not suggest s p e c if ic  ways to id e n t i fy  these ch ild ren . Although i t  would not 

reach a l l  ch ildren  a ffected by drugs or a lcoho l, one method is to  requ ire  

te s t in g  o f  newborns and pregnant women when there  is  reason to suspect drug or 

alcohol abuse (see Minnesota Statutes 626 .5562).  State Department o f  Health and 

Social Service o f f i c i a l s  say they are tak ing steps to tes t  a l l  Alaska newborns 

fo r  cocaine (L ivey , pers. com.).

Require Physicians to Report Newborns w ith  Drugs/Alcohol in The ir  Systems

O f f ic ia ls  at the Alaska Department of Health and Social Services favor requ ir in g  

physicians to report i f  a ch ild  is bcrn addicted to a drug or a lcohol, according 

to Russ Webb o f  the D ivis ion o f Family and Youth Services. State o f f i c i a l s  

reason th a t  ch ild ren  damaged before b i r th  by drugs or alcohol are a t  r is k  fo r  

abuse and neglect because they are more d i f f i c u l t  to care fo r  than other  

c h ild re n . The department says Alaska physicians do not report a l l  cases, 

despite requests to do so (Webb, pers. com.).

Providence Hospital physicians use t h e i r  own judgment about which cases to 

rep o rt ,  based on knowledge o f  the fam ily  s i tu a t io n  (Wolf, pers. com .). A 

Providence Hospital eth ics committee has w r i t te n  guidelines fo r  drug te s t in g  of  

newborns but the guidelines are not established protocol. Some physician groups 

do not agree with then... fearing  tha t reporting  in fr inges  on the privacy r ig h ts  

of the mother, according to Janet Oates o f  the h o s p ita l 's  adm in is tra t ive
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c o u n c i l .28 Hospital adm in istrators  say they believe i t  is the s ta te 's  ro le  to 

provide physicians w ith  c le a r  d ire c t io n  about whether or not newborns with signs 

of drug or alcohol In ju r y  f a l l  in to  the category o f abused and/or neglected 

children  (Oates, pers. com.).

Providence Hospital gu ide lin es  s ta te  tha t i f  a newborn shows c e r ta in  signs, the  

newborn's physician "should consider" ordering a toxicology urine screen fo r  

the baby. Nursing s t a f f  are to a le r t  the physician i f  the signs are observed. 

I f  urine tes ts  are p o s it iv e  fo r  any known non-prescribed drug, the nursery s t a f f  

"w il l  immediately n o t i fy "  the primary physician and the hospital social work 

department. Physicians w i l l  t e l l  the fam ily  o f the p o s it iv e  re s u lts .  "The 

physician should inform (the fam ily )  of the Child Pro tec tive  Service r e f e r r a l . . .  

The hospita l social worker w i l l . . .m a k e  the report to DFYS, coordinate services  

with DFYS and communicate with medical and nursing s t a f f  on the d isposition  

decision" (Providence H o sp i t a l  G u id e l i n e s , August 16, 1989).

A drug-screening p o lic y  at Humana Hospital in Anchorage states th a t  any newborn 

with any o f  the t e l l - t a l e  signs "w il l  be considered" fo r  a toxicology urine  

screen. I t  adds th a t  a drug screen te s t  and a urine screen te s t  "w il l  be 

ordered" by the physic ian . Language concerning r e fe r r a l  to ch ild  pro tective  

services is s im ila r  to  th a t  in the Providence Hospital po licy  (Humana Hospita l,  

Po l i c y  No. 101.45).

Physicians at the Alaska Native Medical Center recommend fo llow  up through the 

s ta te  D iv is ion  of Family and Youth Services fo r  a l l  newborns who te s t  pos it ive  

fo r  cocaine (Alaska Native  Medical Center, Feb. 23, 1989).

28
Janet Oates, a member o f  the hospital adm in is tra tive  council,  did not 

want to release copies o f  the guidelines because they have not been accepted by 
a l l  physicians. The copies used fo r  th is  memorandum were provided by the sta te  
Department o f Health and Social Services. The guidelines have not been 
f in a l iz e d .



Among the c r i t e r i a  fo r  tes t in g  at the hospita ls  are: a newborn's unconsolable

i r r i t a b i l i t y ,  d i f f i c u l t y  feeding, prem aturity , withdrawal symptoms, low Apgar 

scores, malformations o f the g en ito -u r in a ry  system, seizures or tremors and 

small head.

D r i f t  Laws Recognizing a Pregnant Woman's O bligations to Her Future Child

Deborah Mathieu of Harvard says requ iring  a pregnant woman to give up certa in  

a c t i v i t i e s  during pregnancy is  not m a te r ia l ly  d i f fe r e n t  from other accepted 

l im i ts  on a person's behaviors, such as compulsory vaccination. She says i t

should not be d i f f i c u l t  to d r a f t  laws tha t make a pregnant woman's obligations

to her fu tu re  ch ild  c lea r  and not unduly burdensome. Policy makers 

contemplating these laws should consider f iv e  fa c to rs ,  she says (Mathieu, p. 50- 

4 ):

a) The magnitude o f  harm: To what extent w i l l  the fu tu re  ch ild  be

harmed by his mother's actions? To what extent w i l l  the pregnant 

woman be harmed i f  her decision is  overruled and her body is  

invaded? She concludes tha t the r ig h t  to the woman's bodily

in te g r i t y  is  so important th a t  the only j u s t i f i a b le  in terventions

would be those th a t  prevent major harm to  the ch ild  and cause only 

minor harm to the woman.

b) A balance o f  the in te re s ts  involved: The woman's in te re s ts  include

th a t  of bodily in te g r i t y ,  o f  making decisions fo r  her ch ild ren , o f  

not being pregnant and o f not rearing a c h i ld .  The c h i ld 's  

in te re s ts  include not su ffe r ing  or being disabled. Dr. Mathieu 

concludes tha t e a r ly  in the pregnancy, the woman's in te re s ts

dominate. Later in the pregnancy, however, the in te re s ts  o f the 

fu tu re  c h i ld  are "at le a s t  as compelling as are hers."
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c) The p ro b a b i l i ty  that harm w i l l  occur: There must be ample evidence

of a high p ro b a b il i ty  of serious harm to the ch ild  i f  the state  does 

not intervene, and only minor harm to the woman i f  i t  does 

in tervene.

d) The p ro b a b i l i ty  that harm can be avoided or removed: I t  only makes

sense to in tervene i f  there is  s ig n i f ic a n t  p ro b a b il ity  th a t  the harm 

can be prevented or ameliorated. Policy makers must consider

whether the contemplated in tervention  is  r e l ia b le  and e f fe c t iv e .

e) The proportion o f  harm: I f  in te rven tion  creates more harm than i t

cures, the point of intervention would be defeated. For th is  

reason, the harms prevented or removed should be substantial when 

compared to  the degree of invasion. Secondly, the in te rvention  

should be the le a s t  in trus ive a v a ila b le .

Treat the Pregnant Woman fo r  Drug or Alcohol Abuse

Dr. I r a  Chasnoff recommends drug and alcohol treatment fo r  the substance-abusing 

pregnant woman, combined with parenting education. He says intervening to 

provide spec ia lized , comprehensive treatment fo r  addicted pregnant women has 

been shown to cut the average hosp ita liza tion  period fo r  affected in fan ts  from 

a fo u r-to -s ix -w eek  stay to a stay of only two or three days. This represents  

a savings o f  $27,000 per ch ild ,  he said (testimony before U.S. House of  

Representatives, May 21, 1986). The savings would be greater in Alaska, where 

in 1989, one day in the Providence Hospital Level I I I  nursery averaged $2,400.  

Other national experts in alcohol abuse during pregnancy report th a t  60 to 80 

percent o f  heavy drinkers who enter treatment programs reduce th e i r  consumption 

before the th ird  tr im es te r  o f  pregnancy (Weiner, Rossett and Mason, p. 70).



Require Parents of Drugged Newborns to Complete Treatment

Alaska judges and prosecutors strongly support treatment fo r  substance abusers 

(see, fo r  example, "Leg is la tors  D rafting  B i l l  fo r  Treatment o f  Inmates," 

Associated Press, Anchorage Times , January 25 ).  One judge says he has convinced 

"more than one" re lu c tan t substance-abusing pregnant woman to take treatment.

G: Summary

Leg is la tors  and judges who want to w rite  a coherent body o f  law about substance 

abuse tha t is  co n stitu tio n a l and protects both the woman and the fetus are in 

a dilemma. This is because whatever is  done fo r  the fetus must necessarily  be 

done to the pregnant woman.

Some other states have begun to  attack  the problem. At le a s t  one is  requiring  

tes t in g  and reporting  o f  pregnant women and newborns when physicians suspect 

drug or alcohol abuse. At le a s t  one allows the s ta te  to requ ire  successful 

treatment before the drug-damaged in fa n t  can be allowed back in the fam ily  home. 

Some have redefined ch ild  neglect to include an unborn c h i ld  or a fe tus . Some 

are allowing the state  to take custody when a c h i ld  shows evidence o f  drugs or 

alcohol in i t s  system. Meanwhile, experts suggest sys tem atica lly  id e n t ify in g  

babies born with drugs or alcohol in th e i r  systems, requ ir in g  physicians to 

report these b ir th s ,  and t re a t in g  women fo r  t h e i r  drug or alcohol problem before 

the baby is  born.

IMPLEMENTING A SCHOOL CURRICULUM ON FETAL ALCOHOL SYNDROME 

Legal Questions

Assistant Attorney General Gary Amandola says there are no legal problems with  

requ iring  FAS curriculums in Alaska school d is t r i c t s .
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Po licy  Questions

The s ta te  Department o f  Education sees no problem with encouraging local school 

d is t r ic t s  to i n i t i a t e  a curriculum. However, the department has s ig n i f ic a n t  

concerns about mandating a s p e c if ic  curriculum, according to Mary Hakala, the  

department's le g is la t iv e  l ia is o n .

In a " f i r s t  time ever" move, however, the s ta te  Board o f  Education on January 

30 voted to support a mandatory comprehensive health curriculum in Alaska 

schools. FAS would be one component o f th a t  curriculum, according to Ms. 

Hakala.
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Public Health Sorvice photo
ALCOHOL'S EFFECTS— Ten-month-old Julie, born in Fair­
banks, has the facial deform ity and growth retardation 
typical of children with severe Fetal Alcohol Syndrome. 
State studies show that at least 29 children are born each 
year in Alaska with Fetal Alcohol Syndrome and perhaps as 
many as 435 are born with Fetal Alcohol Effects. (Julie is not 
the child discussed in this article.)

F o c u s  s h i f t s  t o  p r e v e n t i o n  

o f  F e t a l  A l c o h o l  S y n d r o m e

B y  L I N  G A L E  
Staff Writer

T h e  f i r s t  t i m e  B e t t y  s a w  h e r  
a d o p t e d  d a u g h t e r ’s  s p i n d l y  l e g s ,  
w i d e l y  s p a c e d  e y e s ,  h a i r y  f a c e  
a n d  f l a t ,  s h r u n k e n  h e a d ,  h e r  
h e a r t  p a u s e d .

B e t t y  k n e w  t h e  b a b y  w a s  b o r n  
t o  a  c h r o n i c  a l c o h o l i c  w h e n  s h e  
a d o p t e d  h e r .  S h e  k n e w  b o o z e  h a d  
s a t u r a t e d  t h e  i n f a n t ’s  b o d y  a s  
s h e  d e v e l o p e d  i n s i d e  t h e  w o m b .  
A n d  s h e  k n e w  t h e  l i q u o r  t h e  
c h i l d ’s  m o t h e r  d r a n k  w h i l e  p r e ­
g n a n t  l e f t  t h e  b a b y  w i t h  F e t a l  
A l c o h o l  S y n d r o m e .

“ S h e  r e m i n d e d  m e  a  l o t  o f  a  
s p i d e r  m o n k e y , ”  B e t t y  s a i d .

W h e n  B e t t y  a n d  h e r  h u s b a n d  
a d o p t e d  t h e  c h i l d  i n  F a i r b a n k s  
10 y e a r s  a g o ,  h o w e v e r ,  t h e y  d i d  
n o t  k n o w  t h e i r  d a u g h t e r ’ s  
c h a n c e  f o r  a  n o r m a l  l i f e  w a s  
i r r e t r i e v a b l y  g o n e .

“ I w a s  a l l  f i r e d  u p  a b o u t  w h a t  
w e  c o u l d  d o , ”  B e t t y  s a i d .  N o w  
w o r k i n g  f o r  T a n a n a  C h i e f s  C o n ­
f e r e n c e ,  B e t t y  p r e v i o u s l y  w a s  
F e t a l  A l c o h o l  S y n d r o m e  e d u c a ­
t o r  f o r  F a i r b a n k s  N a t i v e  A s s o ­
c i a t i o n .

T h o u g h  s m a l l  f o r  h e r  a g e ,  t h e  
g i r l ,  n o w  12, h a s  o u t g r o w n  m o s t  
o f  t h e  o b v i o u s  p h y s i c a l  c h a r a c -

□  BABIES AND BOOZE:
Experts now believe that 
w om en w ho are p re g ­
nan t— or con tem p la tin g 
p regnancy— shou ld not 
d r in k — at a ll. See Our 
World, Page B-1.

t e r i s l i c s  t y p i c a l  o f  i n f a n t s  b o r n  
w i t h  t h e  s y n d r o m e — t h i c k  h a i r  
c o v e r i n g  t h e  f a c e ,  a  n a r r o w ,  f l a t  
h e a d ,  a  t h i n  u p p e r  l i p ,  s l a n t e d  
e y e s  s e t  w i d e  a p a r t .

T h e  i n v i s i b l e  d a m a g e  t o  h e r  
b r a i n  r e m a i n s .

A t  l e a s t  29 c h i l d r e n  a r e  b o r n  in  
A l a s k a  e a c h  y e a r  w i t h  F e t a l  
A l c o h o l  S y n d r o m e ,  a c c o r d i n g  t o  
s t a t e  f i g u r e s .  H e a l t h  o f f i c i a l s  
e s t i m a t e  a s  m a n y  a s  15 t i m e s  a s  
m a n y  a r e  b o r n  s u f f e r i n g  f r o m  
t h e  l e s s  o b v i o u s  F e t a l  A l c o h o l  
E f f e c t s .  T h e  l i f e t i m e  c o s t  f o r  
m e d i c a l  a n d  s u p e r v i s o r y  c a r e  
f o r  o n e  c h i l d  w i t h  t h e  f u l l  s y n ­
d r o m e  i s  c o n s e r v a t i v e l y  e s t i ­
m a t e d  a t  m o r e  t h a n  $l .4 m i l l i o n ,  
a c c o r d i n g  t o  a  1989 s t a t e  S e n a t e  
s t u d y .

F e w  p a r e n t s  c a n  a f f o r d  t h e  
c o s t s  o f  c a r i n g  f o r  a  F A S  c h i l d ,

s o  t h e  s t a t e  e n d s  u p  f o o t i n g  t h e  
b i l l ,  t h e  s t u d y  f o u n d .  B e c a u s e  
i m p r o v e d  m e d i c a l  t e c h n o l o g y  i s  
k e e p i n g  a l i v e  F A S  b a b i e s  w h o  
w o u l d  h a v e  d i e d  10 y e a r s  a g o ,  
t h e  b u r d e n  o n  t h e  s t a l e  i s  i n ­
c r e a s i n g ,  t h e  s t u d y  s a i d .

Fighting FAS
A  g r o w i n g  a w a r e n e s s  o f  t h e  

p r o b l e m  h a s  p r o m p t e d  T a n a n a  
C h i e f s  C o n f e r e n c e ,  t h e  I n ­
t e r i o r ’s  n o n  p r o f i t  N a t i v e  s o c i a l  
s e r v i c e s  o r g a n i z a t i o n ,  t o  m a k e  
F e t a l  A l c o h o l  S y n d r o m e  p r e v e n ­
t i o n  o n e  o f  i t s  t o p  p r i o r i t i e s  f o r  
1990. I t  h a s  a l s o  l e d  t o  t h e  r e c e n t  
f o r m a t i o n  o f  a  F e t a l  A l c o h o l  
S y n d r o m e  s u p p o r t  g r o u p  i n  
F a i r b a n k s  f o r  p a r e n t s  a n d  c a r e ­
t a k e r s  o f  F A S  c h i l d r e n .

T h e  f o c u s  a l s o  h a s  t u r n e d  t o  
J u n e a u  a n d  t h e  s t a t e  L e g i s l a ­
t u r e .  B e t h e l  R e p u b l i c a n  S e n .  
J o h n e  B i n k l e y ,  w h o  r e p r e s e n t s  
i n t e r i o r  A l a s k a  a n d  h a l f  t h e  
Y u k o n - K u s k o k w i m  D e l t a ,  i n t r o ­
d u c e d  a  p a c k e t  o f  b i l l s  t h i s  s e s ­
s i o n  d e s i g n e d  t o  s t o p  w o m e n  
f r o m  d r i n k i n g  w h i l e  p r e g n a n t .

“ I t h i n k  t h a t  t h e  p u b l i c  i s  b e ­
c o m i n g  m o r e  a n d  m o r e  a w a r e  o f  
F A S ,  b u t  e v e n  n o w  I ’m  h e a r i n g  

(See FAS, Back Page)
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s t o r i e s  a b o u t  p e o p l e ’s  d o c t o r s  w h o  
s a y  i t ’s  O K  t o  h a v e  a  d r i n k  t o  r e l a x  
w h i l e  y o u ’r e  p r e g n a n t , "  B i n k l e y  
s a i d .  “ W e  n e e d  t o  d o  a n y t h i n g  w e  
c a n  d o  t o  r a i s e  p u b l i c  a w a r e n e s s . ”  

O n e  b i l l  w o u l d  a l l o w  t h e  s t a t e  t o  
c o m m i t ,  w i t h o u t  h e r  c o n s e n t ,  a n  
a l c o h o l i c ,  p r e g n a n t  w o m a n  t o  a  
t r e a t m e n t  p r o g r a m  i f  t h e  w o m a n  
" i s  l i k e l y  t o  h a r m  t h e  f e t u s  b y  c o n ­
t i n u e d  u s e  o f  a l c o h o l . ”

B i n k l e y  e x p e c t s  t h i s  b i l l  w i l l  b e  
c o n t r o v e r s i a l .

•‘W e ' v e  g o t t e n  s o m e  p u b l i c  o p i n ­
i o n  m e s s a g e s  f r o m  p e o p l e  w h o  s e e  
i t  a s  a  w o m e n ’s  r i g h t s  i s s u e ,  a n d  a n  
a b o r t i o n  i s s u e , ”  B i n k l e y  s a i d .  
B i n k l e y  c o u n t e r s  t h o s e  a r g u m e n t s  
b y  c o n t e n d i n g  t h a t  t h e  b i l l  i n  n o  w a y  
i n t e f e r e s  w i t h  a  w o m a n ' s  c h o i c e  t o  
h a v e  a n  a b o r t i o n ,  b u t  a l l o w s  t h e  
s t a t e  t o  i n t e r v e n e  o n c e  a  w o m a n  d e ­
c i d e s  t o  k e e p  t h a t  c h i l d .

“ W e  h a v e  a  r e s p o n s i b i l i t y  i n  
s o m e  c a s e s  t o  p r o t e c t  t h a t  c h i l d  
s i n c e  s o c i e t y  b e a r s  t h e  u l t i m a t e  r e ­
s p o n s i b i l i t y  o f  c a r i n g  f o r  t h a t  
c h i l d , ”  B i n k l e y  s a i d .  “ A t  s o m e  
p o i n t  w e  h a v e  t o  p u t  a s i d e  t h e s e  p h i ­
l o s o p h i c a l  a r g u m e n t s  a n d  s a y  s o c i ­
e t y  i s  n o t  g o i n g  t o  a l l o w  t h i s . "

A n o t h e r  B i n k l e y  b i l l  w o u l d  g i v e  
p r i o r i t y  a d m i t t a n c e  t o  s t a t e - f u n d e d  
t r e a t m e n t  p r o g r a m s  t o  “ p r e g n a n t  
w o m e n  w h o  a r e  l i k e l y  t o  c o n t i n u e  
u s i n g  a l c o h o l . . .  i n  a  m a n n e r  t h a t  
i s  l i k e l y  t o  h a r m  t h e  f e t u s . ’ ”

S t i l l  a n o t h e r  b i l l  w o u l d  r e q u i r e  
m a i l - o r d e r  l i q u o r  d i s t r i b u t o r s  t o  
e n c l o s e  p a m p h l e t s  w i t h  a l l  o r d e r s .  
T h e  p a m p h l e t s  w o u l d  w a r n  o f  t h e  
d a n g e r s  o f  d r i n k i n g  w h i l e  p r e ­
g n a n t .

A  f o u r t h  b i l l  w o u l d  r e q u i r e  s c h o o l  
d i s t r i c t s  t o  t r a i n  t e a c h e r s  i n  
m e t h o d s  t o  w o r k  w i t h  c h i l d r e n  w i t h  
a l c o h o l - r e l a t e d  p r o b l e m s ,  s u c h  a s  
h y p e r a c t i v i t y  a n d  a n  i n a b i l i t y  t o  
c o n c e n t r a t e .

I n  t h e  p a s t  f o u r  y e a r s ,  B i n k l e y  
h a s  b e e n  r e s p o n s i b l e  f o r  e s t a b ­
l i s h i n g  a  F e t a l  A l c o h o l  S y n d r o m e  
A w a r e n e s s  W e e k ,  a n d  i n t r o d u c i n g  
l e g i s l a t i o n  t h a t  r e q u i r e s  b a r s  a n d  
l i q u o r  s t o r e s  t o  p o s t  s i g n s  w a r n i n g  
o f  t h e  h a r m f u l  e f f e c t s  a l c o h o l  c a n  
h a v e  o n  a  f e t u s .  B u t  i t  w a s  a  b o o k  h e  
- “ a d  t h i s  y e a r ,  “ T h e  B r o k e n  C o r d , ”  
i a t  p r o m p t e d  t h e  l e g i s l a t o r  t o  

m a k e  F A S  p r e v e n t i o n  a  p r i o r i t y  
t h i s  s e s s i o n .  T h e  b o o k  c h r o n i c l e s  
W a s h i n g t o n  a u t h o r  M i c h a e l  D o r r i s ’ 
s t r u g g l e  t o  r a i s e  a n  a d o p t e d  s o n  
w i t h  F e t a l  A l c o h o l  S y n d r o m e .

" W h e n  I w o r k e d  o n  t h i s  b e f o r e  i t  
h a d  a l w a y s  b e e n  j u s t  w o r k i n g  w i t h  
s t a t i s t i c s , . . .  b u t  r e a d i n g  t h e  b o o k  
r e a l l y  p u t  a  h u m a n  f a c e  o n  t h e  i s s u e  
f o r  m e , "  B i n k l e y  s a i d .

Permanent damage
C h i l d r e n  b o m  w i t h  F e t a l  A l c o h o l  

S y n d r o m e  s u f f e r  f r o m  s t u n t e d  
g r o w t h ,  b r a i n  d a m a g e ,  a n d  o t h e r  
h e a l t h  p r o b l e m s .  R e s e a r c h  h a s  
s h o w n  t h a t  d a m a g e  s u f f e r e d  i n  t h e  
w o m b  i s  p e r m a n e n t .

B e t t y  r e q u e s t e d  t h a t  h e r  d a u g h ­
t e r ’s  n a m e  n o t  b e  p u b l i s h e d .  S h e  
s a i d  t h e  g i r l  e n d u r e s  e n o u g h  t e a s ­
i n g  a s  i t  i s .  A t  a g e  12. t h e  c h i l d  i s  i n  
f i f t h  g r a d e  w h e n  s h e  s h o u l d  b e  i n  
s e v e n t h ,  a n d  w e i g h s  o n l y  60 
p o u n d s .

“ S h e  t o o k  a  p o l l  o f  h e r  w h o l e  
c l a s s — ‘ H o w  o l d  a r e  y o u .  H o w  o l d  
a r e  y o u ? ’ ”  B e t t y  s a i d .  “ S h e  s a i d  
t h e  k i d s  m a k e  f u n  o f  h e r ,  a n d  s h e  
a s k s  m e ,  ‘W h y  d o  I h a v e  a  s m a l l  
h e a d .  W h y  a m  I s o  s k i n n y ? ’ "

S o m e t i m e s  h e r  d a u g h t e r  
a n s w e r s  t h a t  q u e s t i o n  h e r s e l f ,  B e t ­
t y  s a i d .

" S h e ' l l  s a y .  ' B e c a u s e  m y  m o m  
d r a n k  w h i s k e y  a n d  b e e r . ’ "

T a f f e  n e v e r  m e t  h e r  d a u g h t e r ' s  
b i o l o g i c a l  m o t h e r .

“ I c o u l d n ’t — t o o  m u c h  a n g e r , ”  
s h e  s a i d .

W h e n  B e t t y  a d o p t e d  h e r  d a u g h ­
t e r ,  l i t t l e  w a s  k n o w n  a b o u t  F e t a l  
A l c o h o l  S y n d r o m e .  B e t t y  f i g u r e d  
w i t h  e n o u g h  l o v e  a n d  c a r e ,  h e r  
c h i l d  c o u l d  l e a d  a  n o r m a l  l i f e .  B e t t y  
w a s  w r o n g .

O n c e  t h e  c h i l d  w a s  i n  t h i r d  g r a d e ,  
h e r  p r o g r e s s  h a l t e d .  A t  12, s h e  
r e a d s  a t  a  t h i r d - g r a d e  l e v e l ,  c o m ­
p r e h e n d s  c o n c e p t s  a t  a b o u t  a  f i r s t -  
g r a d e  l e v e l ,  a n d  u n d e r s t a n d s  m a t h  
a t  a  f i r s t - g r a d e  l e v e l .  B e t t y  s a i d .

“ S h e  c a n ’t  e v e n  t e l l  t h e  d i f f e r ­
e n c e  b e t w e e n  s o c i a l  s t u d i e s  a n d  s c i ­
e n c e , "  B e t t y  s a i d .

B i n k l e y ’s  b i l l  m a y  h e l p  t e a c h e r s  
u n d e r s t a n d  c h i l d r e n  l i k e  B e t t y ’s ,  
b u t  t h e  p r o s p e c t s  a r e  d i m  f o r  l o n g ­
t e r m  i m p r o v e m e n t s .  A c c o r d i n g  t o  
D r  S t e r l i n g  K .  C l a r r e n ,  a  S e a t t l e  
p e d i a t r i c i a n  s p e c i a l i z i n g  i n  b i r t h  
d e f e c t s ,  F A S  c h i l d r e n  h a v e  a  p e r s o ­
n a l i t y  p r o f i l e  t h a t  c o u l d  d r i v e  t h e  
m o s t  p a t i e n t  t e a c h e r  u p  t h e  w a l l .

C l a r r e n  s a i d  F A S  s t u d e n t s  c a n  b e  
h y p e r a c t i v e ,  d e s t r u c t i v e l y  i m p u l ­
s i v e  a n d  p e r s i s t e n t .

I f  t h e y  g e t  i t  i n  t h e i r  h e a d  t h e y  
w a n t  t o  d o  s o m e t h i n g ,  l i k e  d u m p  a  
p l a n t  o u t  o f  p o t ,  t h e y  w i l l  d o  i t  d e ­
s p i t e  r e p e a t e d  w a r n i n g s  o f  t h e  c o n ­
s e q u e n c e s .  h e  s a i d .

T h e y  d o  n o t  u n d e r s t a n d  a n o t h e r  
p e r s o n ’s  s e n s e  o f  p e r s o n a l  s p a c e ,  
s a i d  C l a r r e n .

“ T h e y  a r e  i n t e r p e r s o n a l l y  i n ­
a p p r o p r i a t e — t h e y  l a u g h  t o o  l o u d ,  
a r e  t o o  t o u c h y . . . t h e y  c r o w d  y o u .  
W h a t  c o u l d  d r i v e  a  t e a c h e r  m o r e  
c r a z y  t h a n  t h a t ? "  s a i d  C l a r r e n .

C l a r r e n  s a i d  r i g i d  b e h a v i o r  t h e r ­
a p y  w o r k s  b u t  i t  d o e s n ' t  c a r r y  o v e r  
i n t o o t h e r  s i t u a t i o n s .  “ T a k e  h i m  o u t  
o f  a  v e r y  r i g i d  b e h a v i o r  p r o g r a m  
a n d  h e  g o e s  r i g h t  h a c k  t o  d u m p i n g  
t h e  p l a n t , "  h e  s a i d .

M e t h o d s  o f  h a n d l i n g  p e o p l e  w i t h  
F A S  a r e  d e v e l o p i n g  s l o w l y ,  b u t  n o  
o n e  h a s  a l l  t h e  a n s w e r s  y e t ,  h e  s a i d .

“ T h e r e  i s  n o  s i l v e r  b u l l e t  t o  m a k e  
t h e  p r o b l e m  g o  a w a y , ”  s a i d  C l a r ­
r e n .  " W e  r e  a l l  g r o p i n g  t o g e t h e r . "

A long, tir ing road
E d u c a t i o n a l  l i m i t a t i o n s  a r e  j u s t  

o n e  p r o b l e m  f o r  B e t t y ’s  d a u g h t e r .  
S h e  a l s o  i s  u n a b l e  t o  c o m p l e t e  s i m ­
p l e  t a s k s ,  o r  o r g a n i z e  a n y t h i n g .

“ N o b o d y  c a n  r e a l l y  k n o w  t h e  d a y  
i n  a n d  d a y  o u t  o f  r e p e a t i n g  i n s t r u c -  
t i o n s  o v e r  a n d  o v e r  a n d  o v e r  
a g a i n , "  B e t t y  s a i d .  " T h e r e  i s  n o  
o r g a n i z a t i o n .  T h i s  s e e m s  t o  b e  g e t ­
t i n g  w o r s e .  W h e n  s h e  m o v e s  s o m e ­
t h i n g ,  w e  h a v e  t o  l o o k  f o r  i t  i n  t h e  
l e a s t  l o g i c a l  p l a c e . "  B e t t y  s a i d .

T h e  f u t u r e  l o o k s  b l e a k .  O n c e  
h o p e f u l  t h a t  h e r  d a u g h t e r  c o u l d  l i v e  
i n d e p e n d e n t l y ,  B e t t y  n o w  r e a l i z e s  
s h e  h a s n ' t  t h e  a b i l i t y  t o  h o l d  a  j o b .  
A t  b e s t .  B e t t y  h o p e s  h e r  d a u g h t e r  
c a n  l i v e  w i t h  o t h e r  a d u l t s  i n  a  s u ­
p e r v i s e d  g r o u p  h o m e .  A t  w o r s t .  
B e t t y  f e a r s  s h e  m a y  w i n d  u p  i n  t h e  
w r o n g  h a n d s .  H e r  d a u g h t e r  i s  t r u s t ­
i n g ,  a n d  d o e s  n o t  u n d e r s t a n d  d a n ­
g e r ,  B e t t y  s a i d .  W h e n  s h e  t u r n s  18, 
B e t t y  w i l l  n o  l o n g e r  h a v e  a n y  l e g a l  
c o n t r o l  o v e r  h e r .

“ H e r  p e r s o n a l  s a f e t y  i s  a  r e a l  
c o n c e r n  o f  m i n e . "  B e t t y  s a i d .

S h e  s u p p o r t s  B i n k l e y ’s  e f f o r t s  t o  
i m p r o v e  t e a c h e r s ’ k n o w l e d g e  a b ­
o u t  c h i l d r e n  w h o  s u f f e r  f r o m  F A S  
a n d  F A E .  S h e  a l s o  b e l i e v e s  w i d e ­
s p r e a d  p u b l i c  e d u c a t i o n  i s  n e c e s ­
s a r y  t o  p r e v e n t  c h i l d r e n  f r o m  b e i n g  
b o r n  w i t h  t h e  p r o b l e m s  h e r  d a u g h ­
t e r  f a c e s .

“ I t  w o n ’t b e  e a s y — a l c o h o l i s m  i s  
s u c h  a n  i n s i d i o u s  d i s e a s e , "  s h e  
s a i d .

" I t  w a s  r e a l l y  d i f f i c u l t  t o  m e e t  
w o m e n  w h o  w e r e  d r i n k i n g  a n d  n o t  
u s i n g  b i r t h  c o n t r o l .  Y o u  j u s t  
w a n t e d  t o s h a k e  t h e m , "  B e t t y  s a i d .

T o  t h e  w o m e n  s h e  c o u n s e l e d  s h e  
w o u l d  s a y ,  ’ ‘ H e y ,  d o  y o u  w a n t  t o  s e e  
a  p i c t u r e  o f  m y  d a u g h t e r ?  S e e .  t h i s  
Ls w h a t  i t ' s  l i k e .  T h i s  i s  w h a t  h a p ­
p e n s . "

News-M.ner sta ff writer Marv Jones 
contributed to this article.



FACT:

FACT:

FACT:

FACT:

FACT:

FACT:

F e ta l A lc o h o l S ynd rom e is a b ir th  d e fe c t 
ca u sed by th e m o th e r d r in k in g  a lc o h o l 

d u r in g  he r p re g n a n c y .

Children born w ith FAS experience:

• growth retardation (prenatal or postnatal)
• facial abnormalities
• central nervous system impairment

FAS IS THE LEADING CAUSE OF MENTAL RETARDATION

THE BRAIN IS THE MOST AFFECTED ORGAN
WHEN A MOTHER DRINKS ALCOHOL DURING HER PREGNANCY

ALCOHOL IS A NEUROBEHAVIORAL TERATOGEN

Prenatal Exposure can cause Developmental Delays,
Intellectual Defects, Academic Problems, and 
Behavioral Problems.

THE RATE OF FAS IN ALASKA NATIVES IS CONSERVATIVELY 
ESTIMATED AT 4.2 PER 1,000 LIVE BIRTHS

Given our high per capita drinking population (4th in the 
Nation), medical authorities believe FAS among non- 
Natives in Alaska would also be very high.
Currently there are no statistics on non-Natives.

PROFESSIONALS ESTIMATE THAT FOR EVERY CHILD BORN 
WITH FAS, 10 ARE BORN WITH FAE.

Fetal Alcohol Effects are less severe birth defects 
caused by alcohol. FAE child experience many of the same 
problems as FAS children. Researchers are learning 
more about the learning and behavioral disabilities of FAS 
and FAE children every year.

NO AMOUNT OF ALCOHOL CONSUMPTION DURING PREGNANCY 
IS SAFE

Alcohol freely passes through the placenta to the baby.
The baby's blood alcohol level is the same is the mother’s, 
and it takes longer to remove the alcohol from the baby's system.

FACT: THE COST TO CARE FOR ONE FAS CHILD FOR HIS/HER 
LIFETIME AVERAGES $1.4 MILLION
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FACTS ON ALCOHOL-RELATED BIRTH DEFECTS

□  In 1981, the Surgeon General of the United States issued a health advisory recommending that women 
who are pregnant or are considering pregnancy should abstain from alcoholic beverages and should 
be aware of the alcohol content of foods, beverages and medications. In addition, he urged health care 
professionals to monitor the drinking habits of pregnant patients (and those considering pregnancy), to 
warn patients about the risks of alcohol consumption during pregnancy and to encourage pregnant 
patients not to drink. (Office of the Surgeon General. I98l.|

□  Fetal Alcohol Syndrome (FAS), officially identified in the U.S. in 1973, is a pattern of mental, physical 
and behavioral defects that develop in infants born to some women who drink heavily during preg­
nancy. ("Fetal Alcohol Syndrome." Alcohol Topics in Brief. National Institute on Alcohol Abuse and Alcoholism (NIAAA). April 
1985. p.I.)

□  Fetal Alcohol Effects (FAE) are those signs in the offspring that have been linked to alcohol use during 
pregnancy by the mother which do not meet tho diagnostic criteria for full-blown Fetal Alcohol 
Syndrome. |R. Little and C. Ervin, "Alcohol Use and Reproduction" S. Wilsnack and L. Beckman, Eds., Alcohol Problems In 
Women. New  York: The Guilford Press, 1984, p. 158.)

□  Fetal Alcohol Syndrome (FAS) is among the three leading known causes of birth defects with 
accompanying mental retardation, and the only preventable one among the top three. It can be 
prevented by not drinking alcohol. (Research Triangle Institute (RTl), Economic Costs to Society of Alcohol and Drug 
Abuse and Mental Illness: 1980, Henrick J. Harwood, etal.. June 1984. p. 8-3.)

□  FAS is characterized by a cluster of congenital birth defects that include the following: prenatal and 
postnatal growth deficiency; a particular pattern of facial malformations, including a small head 
circumference, flattened midface, sunken nasal bridge and a flattened and elongated philtrum (the 
groove between the nose and upper lip); central nervous system dysfunction; and varying degrees of 
major organ system malformations. |k. Warren. "Alcohol-Related Birth Defects: Current Trends in Research." Alcohol Health 
and Research World, National Institute on Alcohol Abuse and Alcoholism NIAAA, Vol. 10. No. I, Fall 1985. p. 4.)

□  There are well-designed studies linking an average of I to 2 drinks daily to decreased birthweight, 
growth abnormalities and behavioral problems in the newborn and inf, Increased risk 'it 

spontaneous abortion has been found at an even lower dose: I to 2 drinks twice weekly. |R. l  and c.
Ervin, "Alcohol Use and Reproduction," Alcohol Problems In Women. 1984. p. 162.)

□  The incidence of FAS is approximately I to 3 per 1,000 live births, (k. warren, "Aicohoi-Reiated Birth Defects. 
Current Trends in Research," Alcohol Health and Research World. N IAAA. Vol. 10. No. I, Fall 1985. p. 4.)

□  There is no established safe dose of alcohol during pregnancy, nor does there appear to be a safe
time to drink. |J. Funkhouser and R. Denmston. "Preventing Alcohol-Related Birth Defects" Alcohol Health and Research 
World. NIAAA.. VoL 10, No. I. Fall 1985, p. 54.)

□  Whenever drinking is stopped during pregnancy, the risks of fetal alcohol effects and consequences 
of alcohol exposure are decreased. The probability of having a child with FAS or FAE increases directly 
with the amount and frequency Of alcohol consumed. (J. Funkhouser and R. Denniston, "Preventing Alcohol-Related 
Birth Defects" Alcohol Health and Research World. NIAAA. Vol. 10. No. I. Fall 1985. p. 56.)

□  An analysis of costs associated with FAS produced the following >980 estimates: SI4.9 million for 
health treatment of babies born with FAS; S670 million in total treatment costs for the 68,000 FAS 
children under the age of 18; $760 million in treatment costs for 160,000 FAS adults; and $510.5 million 
in indirect productivity losses. (RTl. Economic Costs to Society, p. B-ll and 8-l5.|

□  Women who breastfeed should continue to abstain from drinking alcohol until their babies are 
weaned, because alcohol readily enters breast milk and is transmitted to the nursing infant. In 
addition, heavy alcohol consumption has been shown to reduce lactation. |R. Niven. "Alcoholism— a  problem in 
Perspective." Journal of the American Medical Association. 249:2029-2033. 1983 J



□  Approximately 90 percent of the public is aware that drinking during pregnancy may damage the 
fetus. However, in one study, one-third of the women interviewed believed that an average daily 
consumption of more than three drinks was safe during pregnancy, (r.e. Little. h .l. Grathwohi. a .r  streissguth 
and C. McIntyre, "Public Awareness and Knowledge About the Risks of Drinking During Pregnancy in Multnomah County. 
Oregon." American Journal of Public Health 71. 312-314. 1981.)

□  One in six women in the peak childbearing years of 18-34 may drink enough, either chro.iicaily or 
episodically, to present a hazard to an unborn infant r'Behavior Risk-Factor Surveillance— Selected states," 
Morbidity and Mortality Weekly Report. February 1983. pp. 32-155.)

□  Regular drinking is common among high school girls and a sizeable number engage in heavy 
drinking. Current studies show that teenagers are remarkably uninformed about the causal relationship 
between pregnancy and drinking and are at high risk of bearing children with FAS and FAE. |j. Funkhouser 
and R. Denniston. "Preventing Alcohol-Related Birth Defects." Alcohol Health and Research World. N IAAA. Vol. 10. No. I. Fall 
1985. p. 57.)

□  An FAS prevalence of 9.8 per 1,000 has been observed among one particular high-risk American 
Indian population, though other American Indian populations were 1.4 and 2.0 per 1,000. |K. warren. 
"Alcohol-Related Birth Defects," Alcohol Health and Research World. NIAAA, Vol. 10. No. I. Fall 1985. p. 4.)

□  In the 1985 National Health Interview Survey conducted by the National Center for Health Statistics, 
only 57 percent of persons under 45 years of age had ever heard of fetal alcohol syndrome. | O i  
Thornberry, R.W. Wilson and R Golden. "Health Promotion and Disease Prevention Provisional Data from the National Health 
Interview Survey: United States, January-June 1985," U.S. Department of Health and Human Services, No. 119, May 14. 1986.)

□  Alcoholism is a chronic, progressive and potentially fatal disease characterized by tolerance and * 
physical dependency or pathologic organ changes, or both. All are the direct or indirect consequences 
of the alcohol ingested. Alcoholic women are at highest risk of bearing children with FAS. (National institute on 
Alcohol Abuse and Alcoholism (NIAAA), Fourth Special Report to the U.S. Congress on Alcohol and Health, ed. John R.
DeLuca. DHHS Pub. No. (ADM) 82-1080. 1981. p. 36.)

□  Women's drinking problems are often viewed as less serious than men's and their condition may be 
more frequently misdiagnosed. Stigmatization and unwillingness of many physicians, mental health 
professionals, police and the courts to label a woman as "alcoholic" are detrimental to early intervention 
and treatment. Most treatment programs do not provide child care or adequate alternatives for women 
entering treatment. Women may not seek or continue treatment because of the difficulty of finding 
acceptable child care arrangements. |L. Beckman and H. Amaro, "Patterns of Women's Use of Alcohol Treatment 
Agencies," S. Wilsnack and L. Beckman, Eds.. Alcohol Problems in Women. New  York: The Guilford Press. 1984. p. 342.)

□  Women are now heavily targeted for marketing of alcoholic beverages. According to Impact, a liquor 
industry newsletter, women will spend $30 billion on alcoholic beverages in 1994, comparer to $20 billion 
in 1984. ("Betty Briefcase Buys More Bottles:' Advertising Age. Thursday. September 12. 1985.)

□  To date, no major manufacturer of alcoholic beverages urges women to abstain from alcohol 
consumption during pregnancy through product labeling. In fact, most major educational campaigns 
promulgated by alcohol beverage industry representatives do not recommend abstinence from alcohol 
during pregnancy. (Center for Science in the Public Interest. 1987.)

NCA is the national nonprofit organization combating alcoholism, other drug addictions and related problems. Founded in 1944. NCA s 
major progiams mciude prevention and education, public information, public policy advocacy, conferences and publications. NCA's net­
work of 190 state and local nonprofit affiliates conduct similar activities in their areas and provide information and referral services to fami­
lies and individuals seeking help with an alcohol or other drug problem. NCA sponsors National Alcohol Awareness Month in April and 
National Fetal Alcohol Syndrome Awareness Week. N CA  also conducts the National Alcoholism Forum, the nation's oldest general- 
mterest conference on alcoholism. To receive more mformatir- 1  about alcoholism and the name of the NCA affiliate in your area call our 
toll free number I-800-NCA-CALL.
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