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LETTER OF INTENT
FOR

CS FOR SENATE JOINT RESOLUTION NO. 3 (JUDICIARY)

It is the intent of the Legislature that the Division
of Elections publish in the elections pamphlet the statements
supporting the proposition as drafted by the prime sponsor of the
resolution.

Co-chair
April 4, 1989
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CONTINUATION of FISCAL NOTE

For Bill/Resolution Ho. CSSJR 3 (StAff)

counting purposes. However, these costs are based on the
assumption that all candidates and issues will fit on three
ballot cards, which is the norm. It should be noted,
however that should the inclusion of this issue require a
4th ballot to be printed, the cost increase would have to be
calculated at 16 cents per ballot x approximately 320,000
voters. The total cost of printing the additional ballot
card would be $51.2.

Under these circumstances the fiscal note would be:
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Original sponsors: Coghill, Kelly,
Kerttula, et al

IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE JOINT RESOLUTION NO. 3 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to

repeal of regulations by the legisla-

ture.
BE Il RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article 11, Constitution of the State of Alaska, 1is amend-

ed by adding a new section to read:

SECTION 22. REPEAL OF REGULATIONS. The legislature may repeal a
regulation adopted by a state department or agency when the regulation
does not reflect the intent of the law passed by the legislature. The
repeal of the regulation is effective thirty days after the passage of
a joint resolution by a majority vote of the membership of each house
unless the joint resolution specifies a different effective date.

* Sec. 2. LEGISLATIVE INTENT. (a) The legislature in proposing this
constitutional amendment to the people is seeking the ability to repeal, by
joint resolution, administrative regulations that do not reflect the intent
of the legislature. Administrative regulations are adopted by the state
administration to implement laws passed by the legislature by at least a
majority vote. Under the existing provisions of the state constitution, if
the legislature believes that the regulation does not properly implement
the legislative intent, the legislature can overturn the regulation only by
passing a bill. Each bill passed by the legislature is subject to veto by
the chief administrator, who 1is the governor. When a bill other than an
appropriation bill is vetoed, the legislature may override that veto only

during a joint session of both legislative houses by an affirmative vote of

SIR003C 1- CSSIR 3(Jud)



10

11

12

13

14

15

16

17

18

two-thirds of the membership. The difficulty in achieving the necessary
two-thirds veto override vote in opposition to the governor and the g;Qér—
nor*s administration, the expense of special legislative sessions to
address vetoes that occur after the adjournment of regular legislative
sessions, and the force of law that regulations enjoy, have vresulted 1in
adverse effects on the public and thus have led the legislature to propose
this amendment.

(b) In the preparation of its neutral summary under AS 15.58.-
020(6)(C), the Legislative Affairs Agency shall consider the statement of
legislative intent contained in (a) of this section.

(c) In the preparation of the true and impartial summary of the
amendment under AS 15.50.020, the lieutenant governor or the director of
elections shall consider the statement of legislative intent <contained in
(a) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity

with art. XIIlI, sec. 1, Constitution of the State of Alaska, and the elec-

tion laws of the state.

CSSIR 3(Jud) 2. SJR003C

tKfBawftafe



Official Business

SENATE

P.O. Box V
State Capitol
Juneau, Alaska 9981l

MEMORANDUM

To: Senator Rick Uehling

Co-Chairman

Senate Finance
From: Senator Jack Coghill
Re: Backup for SJR 3; Repeal of Administrative
Date: April 3, 1989
Intent: The intent of this proposed amendment to the
Constitution of the State of Alaska, 1is to provide a mechanism
for the legislature, as representatives of the people from

which we derive our

legislative authority, to oversee the rule

making power granted the executive branch as a result of

enacted

Background:
three previous occasions.

legislation.

has been placed on the ballot on
Each time it failed. The following

This proposal

chart is provided for your consideration.
1980 1982 1984 1986 1988
Yea's 58,808 91,174 65,176
Nay®s 82,010 98,856 94,299
Total
Proposition
Votes 140,818 190,030 159,475
Total
Election
Vote Cast 162,653 199,358 213,173 182,526 203,433
Total Reg.
Voters 258,742 266,224 305,262 292,274 292,441
Proposition
Failure % 16.0% N/A 4.0% 18.2%
% Voter
Turn Out 63% 75% 70% 62%



between the total number of votes cast on the proposition and
the total number of votes cast in the election. For 1980 this
number i1s 21,835; for 1984 it is 23,147; and for 1986 the
difference is 23,143. It appears that each time this ballot
measure has been brought up, between 11 percent (1984) an 13
percent (1980 and 1986) of the electorate did not know what
they were voting for.

The Administration has always opposed this resolution. This
is to be expected.

Attachments

1. Ballot Proposition No. 1, 1980.

2. Ballot Proposition No. I, 1984.
3. Ballot Proposition No. 2, 1986.
4. Letter from the Department of Law,

to Representative M. Mike Miller, Dated May 8, 1986.

Rational: | have resurrected this issue of legislative
oversight of the policy setting ability of the executive
branch, because the Constitution established the Legislature
as the policy branch of government.

We have seen increasing numbers of administrative
regulations promulgated to implement legislative policy, as
established in the legislation we pass, that either 1ignores
the legislative directive or goes beyond the limits of what
the Legislature intended.

As an example, in 1985 the Legislature passed a bill that
allowed "work commitments"™ on certain oil and gas leases to be
extended by the Department of Natural Resources. The bill was
half a page long and very direct. The intent as | recall was
to retain the nearly 30% royalty rate that would result fronm
production on these lease and to give the lease holder relief
from the crashing oil market. The DNR wrote 14 pages of
regulations to implement this policy. The result was that the
lease holder lost his leases, the state put them up in another
lease sale, and the leases were sold at 12 3/4 percent
royalty.

Another example is the regulations established by the
State Board of Dental Examiners regarding licensure of new
dentists by credentials. It is obvious that the intent of the
Statute (AS 08.36.234) was to allow the Board to establish
criteria where dentists could gain access to Alaska patients
based on their track record in other states. The Board simple
wrote a regulation prohibiting licensure by credential. And
to further exemplify the need for this resolution, the
proposal to change this situation, SB 126, is a one word
change, from "may" to "shall".



You might think this is a simple policy change, however, 1in
public heatings we have learned that this is substantial. The
Board should promulgate regulations that address the intent of
the law, and not the purview of the Board.

There are other examples from resource industries, and
labor training programs to motor vehicle regulations. The
broader issue however, and the complaint | receive most from
my constituents, is that it is becoming increasing evident
that administrative agencies are using regulations to
perpetuate their bureaucratic empires. The problem is that
this was never intended by the Constitution.

Recommendation: | recommend you move the SJR 3 from
committee, with "do pass"™ recommendations.



BALLOT PROPOSITION NO

LEGISLATIVE ANNULMENT OF REGULATIONS
Constitutional Amendment
(Committee Substitute for House Joint Resolution No. 82 Amended)

o SUMMARY |
(As it will appear on the November 4, 1980 General Election Ballot)

This proposal would permit the legislature to annul, by adopting a resolution; requlations adopted by state
agencies. Annulment of regulations by resolution was authorized by the First State Legislature in 1959; however,
in 1980 the Alaska Supreme Court held that the constitution permits the legislature to annul a regulation only
by passing abill, which requires three readings of the hbill and a rollcall vote which is recorded.The procedures
for adoptingresolutions are governed by legislative rules and require only the approval of the resolution by voice
vote of a majority of both houses. A bill passed by the legislature annulling a regulation could be vetoed by
the governor or repealed by referendum. A resolution annulling a regulation could not.

BALLOT FORM:
A vote "FOR” adopts the amendment.
A vote "AGAINST" rejects the amendment.
FOR O
AGAINST O

VOTE CAST BY MEMBERS OF 1ITH STATE LEGISLATURE ON FINAL PASSAGE
Senate (20 members):  Yeas l£[ Nays 0,  Absent or Not Voting 2_
House (40 members):  Yeas 36, Nays 0, Absent or Not Voting

LEGISLATIVE AFFAIRS AGENCY SUMMARY
(As required by law)

This proposal would add a new section, section 22, to Article Il of the state constitution. If adopted, the proposal
would authorize the legislature to annul or set aside a regulation which has been adopted by a state department
or agency. In order to annul a regulation, the legislature could adopt a concurrent resolution by approval of the
resolution by majority vote of the membership of each house of the legislature. The resolution Specifies the date

on which the annulment of a regulation would take effect.

FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT

SECTION 22. ANNULMENT OF REGULATIONS. The legislature by a concurrent resolution approved by a
majority vote of the membership of each house may annul a regulation adopted by a state department or agency.
The annulment of the regulation is effective on the date the concurrent resolution is approved by both houses

unless the concurrent resolution specifies a different date.

Scal. C TAcrirtEur  J



pnate administrative agency
ragulations which spell out who does what, when, where,
and how. If the agency does no more than this no problem

is created.

Unfortunately agency regulations are not always consistent
with the intent the legislature had in passing the law. Some—
times an agency will get carried away and put out regulations
that cause an unnecessary burden for the citizens. The First
State Legislature realized this and provided a simple solution.
The legislature could, by a concurrent resolution passed by
a majority of each house, annul an administrative regulation.
Such a resolution is not subject to the governor's veto.

The Alaska Supreme Coun recently held, in a 3-2 decision,
that the legislature must use a bill rather than a resolution
to annul administrative regulations. But a bill is subject to

STATEMENT AGAINST BALLOT PROPOSITION

This is still another proposal by the legislature to free itself
from the checks and balances of our constitution. Under the
constitution, the legislature has all the power it needs to make
laws and annul administrative regulations. This proposal does
not aid the public in any way. What it does is allow the legisla—
ture to exercise its power to annul regulations in disregard
of the constitutional requirements that each bill have a single
subject, that each bill have three readings in each house,
and that there be a recorded vote of the ayes and nays on
final passage. It would also free the legislature from the exec—
utive veto and it would allow it to ignore the prohibition
against special and local legislation.

mu yuvoinui 9 veiu. iiic? yuvemui uan haidiy bo Bperiaid
to approve a bill overruling his subordinates, who put out
the regulation in the first place. The present governor has
already vetoed one such bill.

The court ruling gives agency regulations equal standing
with laws, even though no single person elected by the voters
has approved them.

Our government is wisely based on dividing power among
the three branches: legislative, executive and judicial. The
current situation gives entirely too much power to the execu—
tive branch. Your approval of this constitutional amendment
will restore the better balance under which the state operated
from 1961 to 1980.

— Charles H. Parr
Chairman. House Judiciary Committee
Alaska State Legislature

NO. 1

The Alaska Supreme Court has recently ruled that the legis—
lature must abide by the constitution's checks and balances
on its power whenever it exercises that power, including
when it acts to annul regulations. This amendment is intend—
ed to overrule the court's decision and erode the constitu—
tion's safeguards. It aids legislators, not the public, and it
should be rejected..

— Katherine 0. Nordale
Delegate to the Alaska
Constitutional Convention,
1955-1956

Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency.



BALLOT MEASURE Nl

« C e yA T -
Constitutional Amendment

LEGISLATIVE ANNULMENT OF ADMINISTRATIVE REGULATIONS
(1983 Legislative Resolve No. 15 (SCS HJR 5[Jud]))

(Asit willappearon the November 6,1984 General Election Ballot)

This amendment of the Alaska Constitution would permit the legislature to annul executive-branch regulations by
passing a resolution. The annulment would become effective 30 days after passage by the legislature, unless the
resolution sets a different date. The resolution must have three readings ineach house on separate days, except that it
may be advanced fromsecond to third reading on the same day by a three-fourths vote of the house considering it. The
resolution must receive approval of a majority of the membership of each house. The yeas and nays on final passage
must be entered in the legislative journals. The resolution is not subject to veto by the governor, and it is not subject to
repeal by referendum.

BALLOT FORM:

Avote "FOR" adopts the amendment.
Avote "AGAINST' rejects the amendment.
FORD

AGAINST O
VOTES CAST BY MEMBERS OF THE 13TH STATE LEGISLATURE ON FINAL PASSAGE

Senate (20 members):  Yeas 19 NaysO Absent or Not Voting !
House (40 members):  Yeas 34 Nays 2 Absent or Not Voting 4

LEGISLATIVE AFFAIRSAGENCY SUMMARY
(As required by law)

This proposal for a constitutional amendment would allow the legislature to annul a regulation adopted by a state
department or agency by concurrent resolution. The annulment is effective thirty days after the date the concurrent
resolution is approved by both houses unless the resolution specifies a different date. Adoption requires three readings
in each house on three separate days except it may be advanced from second to third reading on the same day by
concurrence of three fourths of the membership of the house considering it. Adoption requires approval by a majority
vote of the membership of each house. The vote on final passage must be entered into the journal.

, ROPOSED CONSTITUTIONA
(This amendment would add the following section to article Il of th

D r—
=
[
[92)
>~
Lm
(]
o
=
[92)
g
—
—
[
o
=

SECTION 22. ANNULMENT OF REGULATIONS. The legislature by concurrent resolution may annul a regulation
adopted by a state department or agency. The annulment of the regulation is effective thirty days after the date the
concurrent resolution is approved by both houses unless the concurrent resolution specifies a different date. The
concurrent resolution requires three readings in each house on three separate days, except that it may be advanced
from second to third reading on the same day by concurrence of three-fourths of the house considering it, and approval
bya majorityvote of the membershipofeach house. Theyeas and nayson final passageshallbeenteredinto thejournal.

3lyY 187"
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Voterswho have everexperienced irritation orangerasaresultofaproblemthey have had with state regulationsshouldvotein
favorofBallot Measure No. 1. While many regulations do conform toand support state laws, there are occasmnall;r regulations
which are imposed that g[o beyond the intent of the law and cause undue hardship on our citizens. These regulations often
make nosense atall, state agency peoPIe are often at a ioss to explain the meaning or sense of the regulations, and yet the
state agencies involved confinueto enforce them, and voters are powerless to chiange them., _
The Alaska Constitution, patterned essentially upon the Constitution of the United States and the experience of the other
states, provides asystem of checksand balances amon%theth_ree_ branchesofgovernment, and further entitles the people to
their own checks and balances through the voting hooth, the initiative process, and final authority over amendments to the
constitution. The one majorarea ofgovernment that js currently notdnectlglaccessmle tothe peaple’s checksand balances is
thoev\éﬁ%ce%r%mderable volume of administrative regulations which are wntfen by the state agencies inthe executive branch of
hese regulations deal with every aspect of governmentand our lives: fish and game, education, health and social services,
traffic, land development, utilities, taxes: the listis endless. And once the regulationsgo into effect theP/have allthe force of law,
The problem is, that unlike the situation that occurs with faws, the agency peaple who make and enforce requlations are not
subject tovoter approval at election time: they are either appointed by the governor or by his commissioners.
While the legislature is often made aware offoolish bureaucratic requirementsby unhappy constituents, itisalmost powerless
to do anything about them. Currently, to annularequlat;o_n,theleglslature must pass a new bill which isthen subject toveto by
mg g\c/)vvnersnuogdrdhilnsa%gs the governor inthe powerful position of being able tostop a bill thatwould overturn a regulation made by
ltwas never intended b}/ the framers of our State Constitution that any governmental body except the legislature have the
power to make laws. Yet, bad re%ulatlons have been written, on occasion by state agencies, which go beyond the letter and
Intent of the law as passed by the legislature and in effect create law on their own.
This measure would provide a reasonable avenue for annulment of bad requlations. Itwould allow ¥our elected representa-
tives in the legislature, through a magorlty vote of both houses, to annul regulations intha.same way they pass any legislative
bill, except itwould not be subject to veto by the governor, who clearly has a biased position in'the matter. _
The House Joint Resolution which created the ballot measure had bi-oartisan sponsorship during the last legislative session,
and was passed with near-unanimous support by both houses of the legislature.

— Mike Szymanski,
State Représentative

STATEMENT OPPOSING BALLOT MEASURE NO. 1

This proposed amendment to the Alaska Constitution is very similar to the one proposed in 1980 and rejected by the voters
82,010t058,808. Althou?h the present version includes some jmprovements over the 1980 version, itis another attempt by
the legislature to concentrate governmental ﬁower,m its own hands. , o _
Under the current constitution and statutes, the legislature has all the power it needs to make lav/s and to limit or quide the
adoption of administrative regulations. The regulations are adopted to implement statutes. This proposal would enable
legislators to use alaw-making procedure that isnotsubject to veto by the governoror repeal by referendum, and that could be
used to |?_nor_e the prohibition against special and local legislation.” _ oo

The consfitution now provides for a balance of power among the legislative, executive, and judicial branches of the_ggovern-
ment. Thisbalance requires a blendln%orsharmg, as well as a dividing, of governmental responsibilities. Ifthis constifutional
amendmentwere to be approved by the voters, itwould enable the Iégisldture not only to write the laws, as has traditionally
been the legislature's function, but'itwould also enable the legislature to act in place of the courts in deciding whether the
executivehas lawfully executed the laws when adoDting a regulation: and itwould empower the legislature toactinplaceofthe
executive by nu|_||f5{_|ng a specific executive-branch decision. _ _ _
The annulment is like'a repeal. In usm%thm expedited procedure to annul a regulation, the _Ieglslature would actonly in a
ne%a_tlve way. ltwould not be providing the sort of policy guidance and direction that is aﬁpropna e to its law-making function.
And itwould not he providing the tholghtful analysis nécessary to solve a problem. The legislature would be saying_to the
agency "your decision to adopt that regulation iswrong’ But itwould not be telling the agencY what would be right. This is
eSpecially troublesome when dealing with a complex subject. Without an%/ guidance beyond the statute that the executive
branch agency wastrying toimplementinthefirst place, theagencyisleftwithonly theoptiontoguessagain. Thatis neitheran
efficient hor an appropriate way to run the government. _ o ,

The Alaska Supreme Court has ruled that the legislature must abide by the Constitution's checks and balances on its power
when it exercises that power, including when itacts to annul regulations. The present proposal is intended to overrule the
cour 'sdemfjon. Asarqued fouryears a%o,when thevoters rejected the 1980 proposal, thisamendmentwould aid legislators,
not the public, and it Should be ‘rejected.

—Katherine D. Nordale,
956

ord
Delegate to the Alaska Constitutional Convention, 1955-1



BALL OT MEASURE NO.

Constitutional Amendment

Legislative Annulmentof Administrative Regulations
(1986 Legislative Resolve No. 60 HCS SJR 40 [Jud] am H)

BALLOT LANGUAGE
(As ol goear on the Novenber 4, 198, Gareral
Hlectaon BAOD)

This amendment of tte Alada Gostitution
woulld permit tre legsiure o arul eeautive brach
regulatias by pessirg a resolution thet ot Sbject
1o \eto by tre govermor o rgeal by referadm. The
annulment would became effectine 30 chys dfter es-
se by tre lgHUE, nless the resolution sets a di-
faatdie. The resolubion nust have three reedins n
each house on sgarale dhys, et trat tmay be ad-
vanoed fran secod 1o third reedilg on the save cay
by a tree-fourtts \ote of the house aosidenig i
The resoludn must reene gyroval of angjaraty of
the manbership of each house. The yees and reys on
firdl pesse nust ke entered in the koEte
Jaurdks.

A vote “FOR” adopts

the amendment.

A vote “AGAINST”
rejects the amendment.

FORD

AGAINST O

VOTES CAST BY MEMBERS OF
THE 14TH ALASKA LEGISLATURE
ON FINAL PASSAGE

House:  Yess 3
4

Acsert arNot \oting « 5

SSete:  Yess 7
0

AbsentorNot \oting 3

rw n elecHor\

LEGISLATIVE AFFAIRS

AGENCY SUMMARY
(HCS SIR40 @d) am H)

This prgocsal Tar a aorstitutaaal anendment
would allov tre legsiure to arul a regulation adop-
= by a State department or egaoy by s adoptaon of
a aonourent resolution. Under tre pressnt proAsias
of the cstitutian, tre may amul a regula-
o only by tre enectment of a il et B3gject ©
tre \eto of tre gpienor; iftte \etoss the
faill, tre costatuaan now regures a wo-thirds affime-
tive \ote of tre legiure assarbled I joint session
Doark the \ao.

iftte lepdAure adpts a conounrant resolution
amul a rgilation uder the auttonity praposaed hare,
tte amulment woulld be efledtne thirty days dfta the
chte the concurratt resoluian B by both
houses inless the resolludon secified a diffaat dite.
The conourrent resoludon woulld not ke sbhject to tte
\eto of tre govarmor. Adoption would recpire three
reedings N eech house on three sgarate days et
thet itmay be advanced fran secod 1o third reeding
on the same chy by the conourrence of ttree-faurtts
of the membership of the house aasicering ik Adop-
o would require gyroval by a majarity vote of eech
merbership of eech hase. The vote on frdl pessace
must ke enterad into tre _joural.

FULL TEXT OF PROPOSED
CONSTITUTIONAL AMENDMENT

(This amendment would add tte follomig sectian ©
atice Il of tre Alaska Gorstitutian.)

SECTION 2. ANNULMENT OF REGULA-
TIONS. The legdue by coourratt resolutaan may
amul a regulatian adopted by a Sate departmentt ar
aavy. The amulment of tre reylation Befledne
thirty days dfter tre cite tte coouratt resoluion B
groved by both houses inless the conounreant resollu-
o gedfiss a diffaat die. The conounrant resolu-
o reuires three reedings neach house on three
sgaae s, eyt tat itmay be advanoed from se-
cond 1o third reedirgon the sare cay by conaurrace
of tvee-fourtts of the house aosicenig i ad a»
proal by a mgjarity \ote of tte merbership ofeach
hoee. The yess and reys on frdl pessace gl be



BALLOT MEASURE NO. .

STATEMENT IN SUPPORT OF

BALLOT MEASURE NO. 2

The =Be Bleaclly siple: ould ueaoats ar
te ke tte ' lawreking attonty?

Al 60 mabers of tre @House ad D
Syeie) are dledad by tre paple. They aeal voted In-
O ad atd, dﬁceWmivmal\aes'lheAlada
Gorstitution |35, “The koeHe (e, Iamdarg)m/\er
of tte State B\ested In a legxskiure ofa Sen-
ae. . .ad aHouse of Rpyesataines. . "The
prgesss, asdas, ad eeds bis, knon cllsindy
& tte Aleda Satutes (i ad pamaratt) ar es
ﬂeSe*ﬂmLa/\sofAlasla(lfsmﬁ(:ardtem]a;D
o) giaios (teaetacly, it ks o o)
are n tre Beutive Braxh, heeded by the Goverror.
RureaLorals are rot \oted 1o difie and thus ot ke
revoed by tte luresLorats are hired by
tre Govermor or by hisfer ad thiscn
anly ke removed fran dffie by tre Govermor ar by
sanebody asierable o hinvrer. Honewer, thereg
mjsmmlgﬁtajwuemeaﬂas,lqmmd
tndy s tte Aleda Adninistratne Coce, have tte face
cf lav ad dfiet dil cf s, soretines adasaly.

V\fnatcmbecbrednltala/vitat'sted’? kcn ke

tre legsAtue @, N soe Gss, by tte peo-
via an nititie petitio

\/\fnatwattrruetaregjatmwhﬁat’stsd? ltcan anly ke
repesled bueaoats who provlcated i U
and ircluoirg tre Goverror.. Iftte msbhre
pealareglatmw aall, tre Covernor will al-

calarW(ardaw@s ntrepa;)\etoitehll
soihstiheted regation stas N Tl Tac and dieL
Now, iftte Lagssiature hed tte poner 10 rgeel reg -
tios by (essig a coaunent: resolution (rsteed of a
all), then tte resolutaon aould ot ke vetoed by te

Caermr Thus, ﬂel?mxemwldmableb d
nefﬁxtcr;rmtobm%t
Not

V\/ouldit!s ﬂel.e;pslaljemrruch pOAer7
Slrreihe alreedy hes Tl poner ©
eghgs’:tbzvsfdmhyslmlmttmeﬂlpmerloremalal

iy reglstios?
Why do Governors and bureauorats qyoose vy
te suh rgaeal poner? Baaee
Goverrors ad ttear hadpi bueagds, which ae
aswareble only 1o tre Covermor (ad carot ke re-

moved by tre , Which can rerove Lageeas),
an"twatt © ﬂepozxerireymwaelopmml—
eand enfarce any reguiation treyvant. IS tret snple.

Iﬁmﬁiﬁetﬂel.mhuesfmldtaeﬂe
via couratt resolutaon (ot
e mmmsermr)\aeFOR ﬂetallctrreeaje(
m tet bureauaats duld e the ultnate lav-
rga.ttmly \ole otrermase.

reconmend ttet you \ole FOR. Only n ttisway

\/\lllwe relstaAlly e aolle © gt rd ofbed reg ltIos.
Andre Marrou
Sate Rpresatatne

33

STATEMENT G
MEASURE NO. 2
For tre third tine NsIX te e rests
mcmﬁuﬁrgﬂmdas
Q/erash:rt—c:xto lavqmek-
s n Bmﬁﬁ#iﬂe%@—
ad asmbr

lotias ae inpl
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CFF'E(ITI'EA‘”’(R\EY@E:\)AL PHONE: 19071 465-3600

May 8, 1986

Honorable M. Mike Miller

Chairman

House Judiciary Committee
Alaska State Legislature

P. 0. Box V

Juneau, Alaska 99811

Re: SJR 40 (constitutional
amendment on annulment of
regulations)

Our Tfile: 66-3-86-0493

Dear Representative Miller:

I understand that Senate Joint Resolution No. 40, pro-—
posing an amendment to the Alaska Constitution, 1is on your com-—
mittee"s agenda for tomorrow. This letter is to express the De—
partment of Law"s opposition to that resolution. If the resolu—
tion 1is passed, that proposed amendment would hit the voters for
the third time in six years.

BRIEF STATEMENT
Essentially, the Department of Law"s position is that:

1. In 1980, the voters rejected a virtually identical
constitutional amendment by a substantial margin -
82,010 to 58,808. In 1984, they even rejected an im—
proved version (improved in terms of accountability to
the public). We should assume that the voters knew
what they were doing.

2. The legislature, does not need this shortcut method
to perform its proper oversight function.

(A) The Alaska Administrative Procedure Act includes
provisions giving multiple notice to the legisla—
ture and enabling legislators to participate in
the regulations-adcption process.

(B) If an executive-branch agency, in adopting a regu—
lation, goes 1in a direction that 1is not supported
by the current legislature, the legislative may
legislate further -- enact guidelines,
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limitations, prohibitions.

3. A concurrent resolution, the vehicle proposed by
this resolution to annul administrative regulations, 1is
not covered by the constitutional and other provisions
applicable to bills, which provisions tend to assure
protection of and accountability to the public.

A. An annulment resolution ™ bare negative statement
does not afford the executive-branch agency responsible
for executing the law any guidance 1inperforming 1its
constitutionally mandated duties.

DISCUSSION

The amendment proposed by SJR AO is virtually identical
to the Eleventh Legislature®™s CSHJR 82 am (1980 Legislative Re-—
solve No. 5). That amendment was rejected by the voters on No—
vember A, 1980 by a vote of 82,010 to 58,808. That 1i1s a substan—
tial margin, and we should assume that the voters knew what they
were doing. They again rejected the amendment 1in198A -- in the
form of the Thirteenth Legislature®s SCS HJR 5 (Jud) (1983 Legis—
lative Resolve No. 15) -- even though it contained provisions for
a deferred effective date, three readings on separate days, and
recording in the journal the yeas and nays on final passage. The
voters should not be repeatedly subjected to the same ballot is—
sue.

As you know, these proposals for constitutional amend-—
ments are intended to reverse the effect of the Alaska Supreme
Court®s decision in State of Alaska v. A.L.I.V.E. Voluntary, 606
P.2d 769 (1980). The essence of that court“decision, which held
invalid the statute (AS AA.62.320(a)) that provided for legisla—
tive annulment of administrative regulations by concurrent reso—
lution, 1is that (1) procedurally and substantively valid regula—
tions have the force of law, (2) an "annulment™ of a regulation
has the effect of changing the law, and (3) when the legislature
changes the law, it must do sc by following the constitutional
procedures for law-making. Since AS AA.62.320(a)"s concurrent
resolutions did not follow the procedures for [law-making, the
court held that that statute was 1invalid.

As the court pointed out in Plumley v . Hale, 59A P.2d
A97, 500 (Alaska 1979), the wvarious constitutional provisions
specifying the mechanics of legislating are "designed tc engender
a responsible legislative process worthy of the public trust."”
Those provisions are "to ensure deliberation prior to passage, to
ensure that the requisite majority of each house affirmatively

HH



Hon. M. Mike Miller
House Judiciary Committee

votes to enact a bill into law, and to provide a public record of

the vote cast by each legislator.” 1 d. Those procedures in—

clude, for example
the single subject rule of art. 11, sec. 13;
the descriptive title rule of art. 11, sec. 13;

the requirement of separate readings on separate
days, under art. 11, sec. 14;

the requirement that the ayes and nays on final
passage be recorded 1in the legislative journal,
under art. 11, sec. 14;

the provisions on gubernatorial veto, under art.
I, secs. 15 and 16; and

the deferred effective date, under art. 11, sec.
18.

Those provisions provide for public accountability,
public notice, and an opportunity for the public to prepare for
the application of new law. Regulations adopted under the Alaska
Administrative Procedure Act take effect only after the required
public notice, opportunity for public comment, 1legal review by

the Department of Law, and a deferred effective date. Curiously,
the current version of this proposed constitutional amendment
omits the improvements <contained in 1983 LR 15. Neither the

constitutional protections nor the corresponding Administrative
Procedure A.ct protections would be applicable to a concurrent
resolution®s annulment of an administrative regulation.

The proposed constitutional amendment before you is not
a "mere adjustment™ or technical correction of the constitution.
It proposes a substantial vrealignment of the constitutionally
specified powers. Although the adoption of administrative regu—
lations by an administrative agency 1is considered a "quasi-—
legislative function,” it is an essential part of the executive
branch®s execution or implementation of a statute. The proposed
amendment, by providing for legislative annulment by means of a
concurrent resolution, provides for the legislature to make what

can be considered executive-branch decisions -- executing a
program created by statute. This concentration of power in the
legislative branch -- both enacting the program statute and then
participating 1in executing it -- does not reflect a sound policy

in the face of the separation-of-powers doctrine as expressed 1in
the Federalist Papers and other writings. Thatdoctrine, of
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course, 1involves a blending or sharing of powers. The purpose 1is
to avoid an inappropriate concentration of power.

In addition, when the legislature makes a simple nega—
tive statement by merely annulling a regulation, it interferes
with the executive-branchls execution of the statute and offers

nothing 1in its place. For example, the regulation involved 1in
the A.L.I1.V.E. Voluntary case was a Department of Revenue regula-
tion dealing with p*ermits for such things as lotteries. It con—

tained several elements: a dollar limitation, a time limitation,

and a provision for the cumulative effect of the value of indi—
vidual prizes in reaching the dollar limitation. When the legis—
lature annuls a provision such as that, 1is the agency to inter—
pret the annulment as meaning that the dollar limitation is not
appropriate, or that the time period is not appropriate, or that
the cumulative effect is not appropriate? |If the agency conclud—
ed that the legislature must have been primarily concerned about
the dollar limitation, and adopted a new regulation specifying a
different dollar amount, would it be guessing right?

I do not believe that anyone questions the legisla—
ture®s right to review the executive-branch®"s execution of the

statutes. Nor does anyone question the legislature®s right to
enact statutes setting guidelines and 1imposing Jlimitations or
prohibitions. We may disagree as to the merit of a particular

guideline or prohibition, but not as to the right of the legisla—
ture to enact it (subject, 1in some circumstances, to the applica—
bility of other constitutional provisions).

The Alaska Administrative Procedure Act (AS 44.62) pro-—
vides a carefully structured system with many opportunities for
legislator involvement in the adoption of administrative regula—

tions. IT one of those opportunities was missed, or proved oth-—
erwise unavailing in some circumstance, further legislation might
be appropriate. Such legislation would, of course, supersede the

offending regulation.

In Immigration and Naturalization Service v. Chadha,
462 U.S. 919, 77 L.Ed.2d 377, f03 S.Ct. 27~ 0983), affirming
Chadha v. Immigration arid Naturalization Service, 634 F.2d 408
(9th Cir. T9>0), the United States Supreme Court held 1invalid
what has become known as the "legislative veto." The U.S. Su-—
preme Court"s decision 1is consistent with our state supreme
court®s decision in A.L.lI.V.E. Voluntary. Your committee might
also find helpful the discussion in" the" official commentary to
the 1981 Revised Model State Administrative Procedure Act, pro-—
mulgated by the National Conference of Commissioners on Uniform
State laws; see, especially, the art. 11l introductory comments
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which discuss the legislative/executive/public interrelationship
regarding administrative regulations.

In a nutshell, the problem is that once the legislature
passes a statute creating a program or function it is then up to
the executive to execute that statute and up to the court systenm
to determine whether the executive has exceeded its authority or
otherwise violated the law. This proposed amendment would alter
that balance by injecting the legislature into the execution
stage of the systen.

As the voters have done twice before, your committee
should reject this proposed constitutional amendment.

Thank you for this opportunity to comment. I would be
happy to discuss the matter further with you at your convenience.

Yours truly,

HAROLD M. BROWN®"
ATTORNEJUGENERAL A

By:
Arthur H. Peterson
Assistant Attorney General

AHP :md

cc: Hon. Paul Fischer
Alaska State Senate

Jim Ayers, Director
Legislative Relations
Governor"s Office





