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IN T H E  S E N M E  BY  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  S E N A T E  J O I N T  R E S O L U T I O N  NO. 1 (Judiciary)

IN T H E  L E G I S L A T U R E  Or T H E  S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

P r o p o s i n g  an a m e n d m e n t  to the C o n s t i t u­

tion  o f  the S t a t e  of A l a s k a  r e l a t i n g  to 

op e n  m e e t i n g s .

BE IT R E S O L V E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. A r t i c l e  I, C o n s t i t u t i o n  o f  the State of Alaska, is a m e n d e d  

by a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  24. M E E T I N G S  OPEN. (a) E x c e p t  as p r o v i d e d  in (b) of 

this section, p r i v a t e  and s u b s t a n t i v e  d i s c u s s i o n s  or d e b ates on l e g i s­

la t i o n  u n d e r  its j u r i s d i c t i o n  by a q u o r u m  of a h o u s e  of  the l e g i s l a­

ture or of a c o m m i t t e e  are p r o h i b i t e d .

(b) The l e g i s l a t u r e  or a c o m m i t t e e  o f  the l e g i s l a t u r e  m a y  me e t  

in e x e c u t i v e  s e s s i o n s  a u t h o r i z e d  b y  law.

(c) A  court m a y  n o t  p r e s c r i b e  r u l e s  or p r o c e d u r e s  for the c o n­

duct o f  l e g i s l a t i v e  b u s i n e s s  or i n v a l i d a t e  l e g i s l a t i o n  b e c a u s e  of a 

v i o l a t i o n  of this section.

(d) A  court m a y  impose a c i v i l  fine u p o n  a m e m b e r  of the l e g i s­

lature for an i n t e n t i o n a l  v i o l a t i o n  o f  this s e c t i o n  a n d  m a y  impose

o t h e r  s a n c t i o n s  a u t h o r i z e d  b y  law.

(e) T h e  l e g i s l a t u r e  m a y  i m p l e m e n t  this section.

* Sec. 2. INTENT, (a) The purpose of the amendment to art. I, Consti­

tution of the State of Alaska, proposed in sec. 1 of this resolution is to 

make openness in government the rale and secrecy the exception. The amend­

ment ensures that the public is not excluded during the substantive delib-

erative and decision-making stages of the budgetary and lawmaking process.

2 9
S
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existing open meetings law (AS 44.62.310 - 44.62.312) or an amendment to 

the extant that the provisions are consistent with the amendment proposed 

in sec. 1 of this resolution, notwithstanding art. II, secs. 6 and 12, 

Constitution of the State of Alaska. The amount of civil fines authorized 

by this amendment may be established by law.

<c) This amendment is not intended tc prevent the free flow of ideas 

among legislators or their participation in public foruas, community 

events, site visitations, or social events.

(d) In the preparation of its neutral summary under AS 15.58.-

020(6)(C), the Legislative Affairs Agency shall consider the statement of 

legislative intent contained in (a) - (c) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed 

before the voters of the state at the next general election in conformity 

with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec­

tion laws of the state.
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1 IN THE SENATE BY THE STATE AFFAIRS COMMITTEE

2 CS FOR SENATE JOINT RESOLUTION NO. 1 (State Affairs)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 Proposing an amendment to the Constitu­

6 tion of the State of Alaska relating to

7 open meetings.

8 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. Article I, Constitution of the State of Alaska, is amended

10 by adding a new section to read:

1 1 SECTION 24. MEETINGS OPEN. (a) Except as provided in (o) cf

12 this section, private and substantive discussions or debates on legis­

13 lation under its jurisdiction by a quorum of a house of the legisla­

It ture or of a committee are prohibited.

15 (b) The legislature or a committee of the legislature may meet

16 in executive sessions authorized by law.

17 (c) A court may not prescribe rules or procedures for the con­

18 duct of legislative business or invalidate legislation because of a

19 violation of this section.

20 (d) A court may impose a civil fine upon a member of the legis­

21 lature for a wilful violation of this section and may impose other

22 sanctions authorized by law.

23 (e) The legislature may implement this section.

24 * Sec. 2. INTENT. (a) The purpose of the amendment to art. I, Consti­

25 tution of the State of Alaska, proposed in sec. 1 of this resolution is to

26 make openness in government the rule and secrecy the exception. The amend­

27 ment ensures that the public is not excluded during the eubstantive delib-
i * . „ - -‘: \N A

28
• •

- i) - , ' . . . ~ l  , '*«■"« \
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existing open meetings lev (AS 44,62.310 - 44.62.312) or an amendment to 

the extent that the provisions are consistent with the Amendment proposed 

in sec. 1 of this resolution, notwithstanding art. II, secs. 6 and »2, 

Constitution of the State of Alaska. The amount of civil fines authorized 

by this amendment may be established by law.
I

(c) This amendment is not intended to prevent the free flow of ideas 

among legislators or their participation iu public forums, community 

events, site visitations, or social events.

(d) la the preparation of its neutral summary under AS 15.58.020(6)- 

(C), the Legislative Affairs Agency shall consider the statement of legis­

lative intent contained in (a) - (c) of this section.

* Sec. 3. The amendment proposed by this resolution eball be placed 

before the voters of the state at the next general ^lection in conformity 

with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec­

tion laws of che state.
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BY S T U R G U L E W S K I , FISCHER, 
KERTTULA, PEARCE, SZYMANSKI,

IN THE SENATE KELLY, RODEY, DUNCAN

SENATE JOINT RESOLUTION NO. 1 

IN THE LEGIS LA T UR E OF THE STATE OF A L A S K A  

S IXTEENTH L EG ISLATURE - FIRST SESSION

Proposing an amendment to the Cons ti tu­

tion of the State of Alaska r e lating to 

open meetings.

BE IT RESOLVED BY THE LEGI SL A TU RE  OF THE STATE OF ALASKA:

* Section 1. Article I, Constitution of the State of Alaska, is amended 

by adding a new section to read:

SECTION 24. MEETINGS OPEN. (a) Unless the legislature or a 

committee of the legislature is mee ti n g in executive session to c o n­

sider matters authorized by law, the discussions and debates of each 

nouse of the legislature and its committees shall be open to the 

public.

(b) Except as p rovided in (a) of this section, private and 

substantive discussions and debates on legislation under its j u r i s­

diction by a q u orum of a house of the legislature or a committee is 

prohibited. A  court m a y  not prescribe rules or procedures for the 

conduct of legislative business or invalidate legislation because of a 

violation of this section. A  court m ay impose a civil fine upon a 

member of the legislature for a wilful v io l at io n of this section and 

may impose other sanctions authorized by law.

(c) The legislature m a y  implement this section.

* Sec. 2. INTENT. (a) The purpose of the amendment to art. I, C o n s t i­

tution of the State of Alaska, p roposed in sec. 1 of this resolution is to 

make openness in government the rule and secrecy the exception. The a m e n d­

ment ensures that the publi c is not excluded d uring the substantive delib- 

erative and decision-making stages o f  the b u d g et ar y an d  lawmaking process.

l  xn 1 '
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(b) This amendment provides a basis for judicial enforcement of the 

existing open meetings lav (AS 44.62.310 - 44.62.312) or aa amendment to 

the extent that the provisions are consistent with the amendment proposed 

in sec. 1 of this resolution, notwithstanding art. II, sees. 6 and 12, 

Constitution of the State of Alaska. The amount of civil fines authorized 

by this amendment may be established by law.

(c) This amendment is not intended to prevent che free, flow of ideas 

among legislators or their participation in public forums, community 

events, site visitations, or social events.

(d) In the preparation of its neutral summary under AS 15.58.020(6)- 

(C), the Legislative Affairs Agency shall consider tne statement of legis­

lative intent contained in (a) - (c) of this s&ction.

* Sec. 3. The amendment proposed by this resolution shall be placed 

before the voters of the state at the next general election ir. conformity 

with art. XIII, 9ec. 1, Cor itution of the State of Alaska, and the elec­

tion laws of the state.
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CONTINUATION of FISCAL N O T E  ANALYSIS 

For Bill/Resolution No. SJR 1

c o u n t i n g  purposes. However, these c os t s are b as e d on the 
a s s u m p t i o n  that all candidates a n d  i ssues w i l l  fit on three 
b a l l o t  cards, w h i c h  is the norm. It s hould be noted, 
h o w e v e r  th at  s h ou ld  the in cl usion o f  this issue require a 
4th b a l l o t  to be printed, the cos t i n c re as e w o u l d  have to be 
c a l c u l a t e d  at 16 cents pe r b a l l o t  x  a p p r o x i m a t e l y  320,000 
voters. T h e  total cost of p r i n t i n g  t he a dd it i o n a l  ballot 
card w o u l d  be $51.2.

A

U n d e r  these ci rc um s t a n c e s  the fiscal note w o u l d  be:



A l a s k a  f e t a t e  l e g i s l a t u r e

SENATOR 
ARLISS STTJRGULEWSKI
Seoaie President Pro Tempore 

Chairman, Senate Rules Committee

2957 SHELDON JACKSON STREET 
ANCHORAGE, ALASKA 99501

While in Ju n e  
P.O. BOX V 

JUNEAU , ALASKA 99111 
(907) 465*3818

S e n a t e

April 5, 1989

FROM:

S e n a to r R i c k  U e h l i n g  and Sen at or  J o h n e  Bin kl ey  
C o- Chairs - S e n at e Finance C om mittee

S e n at or  A r l i s s  Sturgulewski, Chai 
S e na te  Rules C om m ittee

RE: C S S J R  1 (Jud) P r o p o si ng  an a m en dment to t h e  Con st i tu ti on  
of State of A l a s k a  rel a ti ng  to open meetings.

S J R  1 is in t h e  S e na te  Finance Committee. I ho p e that you will 
s c h e du le  this m e a s u r e  at y o u r  ea rliest convenience. I have 
a t t a c h e d  b a c k  u p  m a t e r i a l  to this m e m o  w h i c h  y o u  m a y  find helpful.

1 - a c o p y  of C S S J R  1 (Jud)
2 - a s ec tional on C S S J R  1 (Jud)
3 - a fiscal not e  for C S S J R  1 (Jud) - a one tim e expen se  of $2.2 
t h o u s a n d  for t h e  election)
4 - a series of c o m m o n l y  a sked qu es t io ns  and answ er s on open 
m e e t i n g s
5 - a b r i e f i n g  p a p e r  on t he initiative p r oc es s in rega rd  to 
c o n s t i t u t i o n a l  amendm en ts
6 - seve r al  p ap e rs  p r e p a r e d  by H o u s e  R e s e a r c h  and Legal S ervices 
on o p e n  m e e t i n g  statute *, and con st it ut io n al  p ro v is i o n s  in other 
s tates
7 - a cop y  of the e x i s t in g open m e e t i n g  s t a t u t e  an d U n i f o r m  Rule 
2 2

M y  s ta ff  has a d di ti on al  m a t e ri al  a v a i l ab le  and we look forward to 
w o r k i n g  w i t h  y o u  a n d  y o u r  staff on this issue. T h a n k  y o u  for you r 
help.



SENATOR 
ARLISS STURGULEWSKI 
Senile President Pro Tempore 

Chairman, Senate Rules Committee

2957 SHELDON JACKSON STREET 
ANCHORAGE. ALASKA 9950*

While tn Juneau 
P.O. BOX V 

JUNEAU, ALASKA 99811 
(907)465-3818

Senate

A p r i l  5, 1989

S e n a t o r  J o h n e  B i n k l e y  a n d  S e n a t o r  R i c k  U e h l i n g  
C o - C h a i r s  - S e n a t e  F i n a n c e  C o m m i t t e e

FROM: S e n a t o r  A r l i s s  S t u r g u l e w s k i ,  C h a i r
S e n a t e  R u l e s  C o m m i t t e e

RE: C S S J R  1 (Jud) P r o p o s i n g  a n  a m e n d m e n t  t o  t h e
C o n s t i t u t i o n  o f  S t a t e  o f  A l a s k a  r e l a t i n g  t o  o p e n  
m e e t i n g s .

S J R  1 is a n  i m p o r t a n t  a n d  b a l a n c e d  p i e c e  o f  l e g i s l a t i o n  t h a t  w i l l  
g u a r a n t e e  t h e  p u b l i c  a r e a s o n a b l e  r i g h t  o f  a c c e s s  a n d  o p e n n e s s  in 
t h e  l e g i s l a t i v e  p r o c e s s .  I t  h a s  a o n e  t i m e  c o s t  o f  2.2 t h o u s a n d  
d o l l a r s  f o r  t h e  p r i n t i n g  of t h e  b a l l o t  a n d  e x t r a  p a g e s  in  t h e  
e l e c t i o n  p a m p h l e t .

T h e  f i r s t  w o r d s  o f  t h e  e x i s t i n g  o p e n  m e e t i n g  a c t  (OMA) are; "All 
m e e t i n g s  o f  a l e g i s l a t i v e  b o d y  . . . a r e  open". I n  1 9 8 6  t h e  
L e a g u e  o f  W o m e n  v o t e r s  s u e d  a f t e r  a s e r i e s  o f  c l o s e d  m e e t i n g s  b y  
t h e  l e g i s l a t u r e .  I n  t h a t  suit, t h e  S u p e r i o r  C o u r t  f o u n d  t h e  
l e g i s l a t u r e  h a d  v i o l a t e d  t h e  O M A  a n d  U n i f o r m  R u l e  22, a fa c t  t h e  
d e f e n s e  d i d  n o t  d i s p u t e ,  a n d  t h a t  t h e  O M A  a p p l i e d  t o  t h e  
l e g i s l a t u r e .

W h e n  t h e  S u p r e m e  C o u r t  r e v i e w e d  t h e  case, it h e l d  t h a t  t h o u g h  
b o t h  t h e  O M A  a n d  U n i f o r m  R u l e  22 h a d  b e e n  v i o l a t e d  a n d  w e r e  
i n t e n d e d  t o  a p p l y  t o  t h e  l e g i s l a t u r e ,  t h i s  s t a t u t e  a n d  r u l e  fall 
w i t h i n  t h e  l e g i s l a t u r e ' s  r u l e  m a k i n g  a u t h o r i t y ,  a n d  c o u r t  c o u l d  
n o t  e n f o r c e  c o m p l i a n c e .  T h e  m a t t e r  w a s  n o n j u s t i c i a b l e .

T h e  l e g i s l a t u r e  is l e f t  in t h e  p o s i t i o n  o f  r e q u i r i n g  v e r y  
s t r i n g e n t  o p e n  m e e t i n g s  s t a n d a r d s  o f  o t h e r  g o v e r n m e n t a l  b o d i e s  
t h r o u g h o u t  t h e  state, b u t  b e i n g  e x e m p t  f r o m  e n f o r c e m e n t  o f  a n y  
s u c h  r e q u i r e m e n t s  f o r  itself. T h x s  s i t u a t i o n  c a n  o n l y  b e  
r e m e d i e d  b y  a d o p t i o n  o f  a c o n s t i t u t i o n a l  a m e n d m e n t  w h i c h  w i l l  
p r o v i d e  a b a s i s  foi j u d i c i a l  e n f o r c e m e n t .

T h e  s t a n d a r d  f o r  o p e n n e s s  s e t  in S J R  1 is r e a s o n a b l e  a n d



w o r k a b l e . I t  is t h e  p r a c t i c e  c u r r e n t l y  f o l l o w e d  b v  t h e  
l e g i s l a t u r e  i n  l e s s  a m b i g u o u s  w o r d i n g .  Its p r e s e n c e  in t h e  
c o n s t i t u t i o n  w i l l  e s t a b l i s h  a b a s i s  f o r  e n f o r c e m e n t  of t h a t  
s t a n d a r d .

S J R  1 is s u b s t a n t i a l l y  t h e  s a m e  a s  l a s t  y e a r ’s S e n a t e  S t a t e  
A f f a i r s  c o m m i t t e e  s u b s t i t u t e  w h i c h  w a s  d e v e l o p e d  a f t e r  a g r e a t  
d e a l  o f  w o r k .  T h i s  y e a r ' s  S t a t e  A f f a i r s  CS r e s t r u c t u r e d  S e c t i o n
1 t o  f u r t h e r  r e d u c e  a n y  a m b i g u i t y  o f  langu a g e .  T h e  J u d i c i a r y  CS 
c h a n g e d  o n e  word, " w i l f u l "  o n  p a g e  1, li n e  22, to  " i n t e n t i o n a l " .  
I n t e n t i o n a l  is a t e r m  o f  a r t  d e f i n e d  in s t a t u t e  w h i l e  t h e  A l a s k a  
S u p r e m e  C o u r t  h a s  r u l e d  t h a t  w i l f u l  c a n  m e a n  d i f f e r e n t  t h i n g s  
a c c o r d i n g  t o  t h e  co n t e x t .

T h e  r e s o l u t i o n  is d i v i d e d  i n t o  t h r e e  s e c t i o n s .  S e c t i o n  1 is t h e  
a c t u a l  l a n g u a g e  t h a t  w i l l  b e  a d d e d  t o  t h e  c o n s t i t u t i o n .  S e c t i o n
2 is l e g i s l a t i v e  intent. S e c t i o n  3 p l a c e s  t h e  a m e n d m e n t  b e f o r e  
t h e  v o t e r s  a t  t h e  n e x t  g e n e r a l  e l e c t i o n .

SECTION 1
Section 1(a) s t a t e s  t h a t  e x c e p t  f o r  t h e  e x e c u t i v e  s e s s i o n s  
a u t h o r i z e d  in 1(b), p r i v a t e  a n d  s u b s t a n t i v e  d i s c u s s i o n s  a n d  
d e b a t e s  o n  l e g i s l a t i o n  u n d e r  its j u r i s d i c t i o n  b y  a q u o r u m  o f  a 
h o u s e  of  t h e  l e g i s l a t u r e  o r  a c o m m i t t e e  is p r o h i b i t e d . T h i s  is 
t h e  h e a r t  o f  t h e  a m e n d m e n t .

P r i v a t e  a n d  s u b s t a n t i v e  d i s c u s s i o n s  a n d  d e b a t e s  o n  l e g i s l a t i o n  
u n d e r  its j u r i s d i c t i o n  b y  a q u o r u m  o f  a h o u s e  o r  its c o m m i t t e e  is 
p r o h i b i t e d  u n d e r  a l l  c i r c u m s t a n c e s  o t h e r  t h a n  e x e c u t i v e  s e s s i o n s .  
T h i s  is t h e  o n l y  t h i n g  t h a t  is p r o h i b i t e d .

T h e  t r e a t m e n t  of  a c a u c u s e s  h a s  b e e n  a d i f f i c u l t  i s s u e  in t h e
d r a f t i n g  o f  t h i s  a m e n d m e n t .  S J R  1 h a n d l e s  t h i s  p r o b l e m
s u c c e s s f u l l y  b y  m a k i n g  c l e a r  t h a t  a q u o r u m  o f  a c o m m i t t e e  o r  o f  a
h o u s e  is p r o h i b i t e d  f r o m  h o l d i n g  s u b s t a n t i v e  d e b a t e  o n  
l e g i s l a t i o n  u n d e r  its j u r i s d i c t i o n  in a n y  p r i v a t e  s e tting, 
w h e t h e r  t h a t  p r i v a t e  s e t t i n g  is a c a u c u s ,  a n  i n f o r m a l  m e e t i n g  in 
t h e  c h a i r m a n ' s  o f f ice, o r  o n  t h e  b e n c h  d u r i n g  a l e g i s l a t i v e  
s o f t b a l l  game.

A n y  g r o u p i n g  o f  l e g i s l a t o r s  t h a t  is n o t  a quorum, h o w e v e r ,  m a y  
d i s c u s s  a n y t h i n g  t h e y  w i s h  in p r i v a t e  a n d  a q u o r u m  of l e g i s l a t o r s  
m a y  d i s c u s s  a n y t h i n g  in p r i v a t e  e x c e p t  s u b s t a n t i v e  d i s c u s s i o n  a n d  
d e b a t e  o n  l e g i s l a t i o n  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e i r  p a r t i c u l a r  
c o m m i t t e e  o r  h o u s e .

Section 1 (b) a l l o w s  t h e  l e g i s l a t u r e  o r  its c o m m i t t e e s  t o  h o l d  
e x e c u t i v e  s e s s i o n s  t o  c o n s i d e r  m a t t e r s  a u t h o r i z e d  b y  law.

Section 1 (c) s p e c i f i e s  t h a t  a c o u r t  m a y  n o t  p r e s c r i b e  r u l e s  or 
p r o c e d u r e s  f o r  t h e  c o n d u c t  o f  t h e  l e g i s l a t u r e  n o r  m a y  it 
i n v a l i d a t e  l e g i s l a t i o n  b e c a u s e  o f  a v i o l a t i o n  of  o p e n  m e e t i n g  
r e q u i r e m e n t s .



Section 1(d) a l l o w s  t h e  c o u r t  t o  i m p o s e  c i v i l  f i n e s  (not c i v i l  
d a m a g e s )  a n d  o t h e r  s a n c t i o n s  a u t h o r i z e d  b y  t h e  l e g i s l a t u r e  u p o n  
i n d i v i d u a l  l e g i s l a t o r s  for i n t e n t i o n a l  v i o l a t i o n s .  T h i s  s e c t i o n  
is a l i m i t e d  g r a n t  o f  a u t h o r i t y  t o  t h e  c o u r t s .  I t  g r a n t s  t h e m  
t h e  a u t h o r i t y  t o  i m p o s e  t h e  s a n c t i o n s  a u t h o r i z e d  b y  l a w  (civil 
fines), b u t  p r e v e n t s  t h e  i m p o s i t i o n  o f  a n y  o t h e r  s a n c t i o n s .

T h e  i m p o s i t i o n  o f  a c i v i l  f i n e  o n  a n  i n d i v i d u a l  l e g i s l a t o r ,  t h e  
a m o u n t  o f  w h i c h  c a n  b e  s e t  b y  t h e  l e g i s l a t u r e ,  is t h e  o n l y  
i n t r u s i o n  b y  t h e  c o u r t  i n t o  t h e  l e g i s l a t i v e  p r o c e s s  t h i s  
a m e n d m e n t  a l l o w s .  T h i s  is l e s s  d r a c o n i a n  t h a n  i n v a l i d a t i o n  of 
l e g i s l a t i o n  w h i c h  is t h e  p e n a l t y  p r e s c r i b e d  i n  t h e  O M A  a n d  w h i c h  
t h i s  a m e n d m e n t  p r o h i b i t s .

Section 1(e) s p e c i f i e s  t h a t  t h e  l e g i s l a t u r e  m a y  i m p l e m e n t  t h i s  
s e c t i o n .  I m p l e m e n t i n g  l e g i s l a t i o n  w o u l d  b e  Hhe a p p r o p r i a t e  p l a c e  
i f  t h e  l e g i s l a t u r e  w i s h e d  t o  d e f i n e  " l e g i s l a t i o n , 11 " u n d e r  its 
j u r i s d i c t i o n , "  o r  o t h e r  terms, e s t a b l i s h  a s p e c i f i c  f i n e  amount, 
o r  r e q u i r e  c o u r t s  t o  d e l a y  c o n s i d e r a t i o n  o f  a n y  o p e n  m e e t i n g  law 
s u i t  f i l e d  d u r i n g  t h e  l e g i s l a t i v e  s e s s i o n  u n t i l  t h e  e n d  of  t h e  
s e s s i o n .

SECTION 2
T h i s  s e c t i o n  is l e g i s l a t i v e  intent. It  d o e s  n o t  g o  i n t o  t h e  
c o n s t i t u t i o n  n o r  o n  t h e  b a l l o t  b u t  w i l l  b e  c o n s i d e r e d  b y  t h e  
L e g i s l a t i v e  A f f a i r s  A g e n c y  i n  its p r e p a r a t i o n  o f  t h e  n e u t r a l  
s u m m a r y  w h i c h  w i l l  b e  p l a c e d  in t h e  v o t e r ' s  p a m p h l e t .

Section 2(a) s t a t e s  t h e  p u r p o s e  o f  t h e  a m e n d m e n t  i s  t o  m a k e  
o p e n n e s s  i n  g o v e r n m e n t  t h e  r u l e  a n d  s e c r e c y  t h e  e x c e p t i o n  a n d  to 
e n s u r e  t h e  p u b l i c  is n o t  e x c l u d e d  d u r i n g  s u b s t a n t i v e  d e l i b e r a t i v e  
a n d  d e c i s i o n  m a k i n g  s t a g e s  o f  t h e  b u d g e t a r y  a n d  l a w m a k i n g  
p r o c e s s .

S e c t i o n  2 (to) s t a t e s  t h a t  t h e  a m e n d m e n t  p r o v i d e s  a b a s i s  for 
j u d i c i a l  e n f o r c e m e n t  of t h e  e x i s t i n g  o p e n  m e e t i n g  l a w  t o  t h e  
e x t e n t  it is c o n s i s t e n t  w i t h  t h i s  a m e n d m e n t ,  n o t w i t h s t a n d i n g  
a r t i c l e  II, s e c t i o n  6 ( l e g i s l a t i v e  i m m u n i t y )  o r  s e c t i o n  12 (rule 
m a k i n g  a u t h o r i t y ) . T h e  l a s t  s e n t e n c e  m a k e s  c l e a r  t h a t  if t h e  
l e g i s l a t u r e  a d o p t s  a f i n e  a m o u n t  o r  s c h e d u l e ,  t h e  c o u r t  m u s t  
f o l l o w  t h a t  s c h e d u l e .

Section 2(c) s t a t e s  t h a t  t h e  a m e n d m e n t  is n o t  i n t e n d e d  t o  p r e v e n t  
t h e  f r e e  f l o w  o f  i d e a s  a m o n g  l e g i s l a t o r s  o r  t h e i r  p a r t i c i p a t i o n  
in  p u b l i c  forums, c o m m u n i t y  e v e n t s ,  s i t e  v i s i t a t i o n s ,  o r  s o c i a l  
e v e n t s .

Section 2(d) is i n s t r u c t i o n s  t o  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y .

S e c t i o n  3 p u t s  t h e  a m e n d m e n t  o n  t h e  b a l l o t  at  t h e  n e x t  g e n e r a l  
e l e c t i o n .

T h e  c o n s t i t u t i o n a l  a m e n d m e n t  p r o p o s e d  in S J R  1 is b a l a n c e d ,  
w o r k a b l e ,  a n d  n e e d e d .  T h a n k  y o u  f o r  y o u r  s u p p o r t .



S e n a t o r  S t u r g u l e w s k i 's O f f i c e

A L A S K A  S U N S H I N E  
S J R  1 Q u e s t i o n s  a n d  A n s w e r s

Q  - S h o u l d n ' t  S J R  1 c o n t a i n  d e f i n i t i o n s  of a l l  its t e r m s  a n d  b e  
m o r e  d e t a i l e d  a n d  p r e c i s e  in s p e c i f y i n g  w h e n  l e g i s l a t o r s  a r e  
r e q u i r e d  o r  n o t  r e q u i r e d  t o  h o l d  o p e n  m e e t i n g s ?

A - T h e  l a n g u a g e  i n  s e c t i o n  1 o f  S J R  1 w i l l  b e c o m e  p a r t  of  t h e  
A l a s k a  c o n s t i t u t i o n  a n d  t h e  l a n g u a g e  is " c o n s t i t u t i o n a l "  in n a t u r e  
r a t h e r  t h a n  " s t a t u t o r y " .  T o  t h e  g r e a t e s t  e x t e n t  p o s s i b l e ,  S J R  l 
u s e s  p l a i n  e n g l i s h  a n d  u n a m b i g u o u s  w o r d s .  T h e  p r o p e r  p l a c e  f o r  
d e f i n i t i o n  o f  ter*is is in s t a t u t e .

1)

2 )
Q - W o n ' t  t h e  e x i s t e n c e  o f  a o p e n  m e e t i n g s  section, i n  t h e  
c o n s t i t u t i o n  i n v i t e  f r i v o l o u s  l a w s u i t s  f r o m  c i t i z e n s  v?ho a r e  
u n h a p p y  w i t h  a p a r t i c u l a r  p i e c e  o f  l e g i s l a t i o n ?

A - No. U n t i l  t h e  S u p r e m e  C o u r t ' s  1S 8 6  d e c i s i o n  in t h e  s u i t  b y  t h e  
L e a g u e  o f  W o m e n  V o t e r s  a n d  t h e  D a i l y  N e w s ,  it w a s  c o m m o n l y  t h o u g h t  
t h a t  t h e  l e g i s l a t u r e  w a s  s u b j e c t  t o  t h e  e x i s t i n g  o p e n  m e e t i n g s  a c t  
w h i c h  is m u c h  s t r i c t e r  t h a n  t h e  p r o p o s e ’ a m e n d m e n t .  D u r i n g  t h a t  
t i m e  t h e r e  w e r e  n o  o p s n  m e e t i n g  r e l a t e d  s u i t s  a g a i n s t  t h e  
l e g i s l a t u r e .

T h e r e  a r e  a l s o  160 m u n i c i p a l  g o v e r n m e n t s  in A l a s k a  a n d  a h o s t  o f  
s t a t e ,  municipal,, a n d  s c h o o l  r e l a t e d  c o m m i s s i o n s  a n d  b o a r d s ,  all 
o f  w h i c h  a r e  s u b j e c t  t o  s u i t  u n d e r  t h e  o p e n  m e e t i n g s  law. D e s p i t e  
t h e  p o s s i b i l i t i e s ,  t h e r e  h a v e  b e e n  o n l y  a h a n d f u l  o f  o p e n  m e e t i n g  
l a w s u i t s  a g a i n s t  t h e s e  e n t i t i e s .  S J R  1 a l s o  p r o h i b i t s  i n v a l i d a t i o n  
o f  l e g i s l a t i o n  w h i c h  f u r t h e r  d e c r e a s e s  t h e  m o t i v a t i o n  f o r  s o m e o n e  
w h o  d i s l i k e s  a p a r t i c u l a r  l a w  t o  f i l e  <u f r i v o l o u s  suit.

3)
Q - W h y  d o e s n ' t  t h e  a m e n d m e n t  m a k e  a s p e c i f i c  e x e m p t i o n  f o r  
c a u c u s e s  a n d  s p e c i f y  w h a t  c a n  b e  d i s c u s s e d  in t h e m ?

A - H o w  t o  deal w i t h  c a u c u s e s  h a s  b e e n  t h e  m o s t  d i f f i c u l t  i s s u e  in 
t h e  h i s t o r y  o f  t h i s  l e g i s l a t i o n .  M o s t  e a r l y  d r a f t s  c o n t a i n e d  
s p e c i f i c  e x e m p t i o n s  f o r  c a u c u s e s  a n d  r e f e r e n c e s  t o  w h a t  t y p e  of 
d i s c u s s i o n  w a s  a l l o w e d  i n  t hem. M o s t  d r a f t s  ( t h e r e  h a v e  b e e n  41 
s o  f a r ) , w o u l d  h a v e  a l l o w e d  d i s c u s s i o n  o n  " o r g a n i z a t i o n a l  m a t t e r s " , 
" s t r a t e g y " ,  o r  " p r o c e d u r e " .

U n f o r t u n a t e l y  t h e r e  h a s  n e v e r  b e e n  a g r e e m e n t  o n  w h a t  t h e s e  t e r m s  
m e a n .  C o n s t i t u t i o n a l  l a n g u a g e  d o e s  n o t  c o n t a i n  d e f i n i t i o n s  a n d  
w h i l e  i t  w o u l d  b e  a p p r o p r i a t e  t o  l e a v e  t h e  d e f i n i t i o n s  t o  
i m p l e m e n t i n g  l e g i s l a t i o n ,  t h i s  a p p r o a c h  w o u l d  l e a v e  t h e  l e g i s l a t u r e  
v u l n e r a b l e  t o  t h e s e  t e r m s  b e i n g  r e d e f i n e d  i n  s t a t u t e  b y  i n i t i a t i v e



a t  a l a t e r  date.

I n  t h e  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  l a s t  y e a r ,  t h e  c o m m i t t e e  
r e s o l v e d  t h e  p r o b l e m  b y  s p e c i f y i n g  t h a t  o n l y  o n e  t y p e  o f  d i s c u s s i o n  
is p r o h i b i t e d  a n d  i t  d o e s n ' t  m a t t e r  w h e r e  it o c c u r s ;  " p r i v a t e  a n d  
s u b s t a n t i v e  d i s c u s s i o n s  o r  d e b a t e s  o n  l e g i s l a t i o n  u n d e r  its 
j u r i s d i c t i o n  b y  a q u o r u m  o f  a h o u s e  o f  t h e  l e g i s l a t u r e  o r  of  a 
c o m m i t t e e . "  A n y  o t h e r  d i s c u s s i o n  is  p e r m i t t e d  a n y t i m e ,  a n y w h e r e ,  
i n c l u d i n g  in c a u c u s e s .

4)
Q  - W i l l  t h i s  a m e n d m e n t  b e  t h e  " c a m e l ' s  n o s e  u n d e r  t h e  t e n t "  w h i c h  
a l l o w s  t h e  c o u r t s  t o  t e l l  t h e  l e g i s l a t u r e  h o w  t o  c o n d u c t  its 
b u s i n e s s ?

A - No. T h i s  h a s  b e e n  a f a v o r i t e  a r g u m e n t  o f  p e r s o n s  o p p o s e d  to  
t h e  a m e n d m e n t ,  b u t  t h e  a m e n d m e n t  h a s  b e e n  a m e n d e d  t o  s p e c i f i c a l l y  
p r o h i b i t  t h e  c o u r t  f r o m  p r e s c r i b i n g  r u l e s  o r  p r o c e d u r e s  f o r  t h e  
c o n d u c t  o f  l e g i s l a t i v e  b u s i n e s s  o r  i n v a l i d a t i n g  l e g i s l a t i o n  b e c a u s e  
o f  a v i o l a t i o n  o f  o p e n  m e e t i n g  r e q u i r e m e n t s .

5)
Q  - S h o u l d  t h e r e  b e  a c o m p a n i o n  b i l l  t h a t  a m e n d s  t h e  e x i s t i n g  o p e n  
m e e t i n g s  s t a t u t e ?

A - T h e  p r o p o s e d  a m e n d m e n t  p r o v i d e s  t h a t  t h e  l e g i s l a t u r e  m a y  
i m p l e m e n t  it. T h i s  w o u l d  a p p r o p r i a t e l y  b e  d o n e  b y  a m e n d i n g  t h e  
e x i s t i n g  o p e n  m e e t i n g  s t a t u t e  a n d  a b i l l  d o i n g  s o  w i l l  b e  d e s i r a b l e  
o n c e  w e  k n o w  t h e  f i n a l  f o r m  o f  t h e  a m e n d m e n t .  T h e  e a r l i e s t  t h e  
a m e n d m e n t  c a n  b e c o m e  p a r t  o f  t h e  c o n s t i t u t i o n  is i n  t i m e  f o r  t h e  
19 9 1  l e g i s l a t i v e  s e s s i o n .  T h i s  l e a v e s  p l e n t y  o f  t i m e  t o  w o r k  o u t  
t h e  t e c h n i c a l  a s p e c t s  o f  i m p l e m e n t i n g  l e g i s l a t i o n .

6 )
Q  - W i l l  c o u r t s  p a y  a t t e n t i o n  t o  t h e  i n t e n t  c o n t a i n e d  in s e c t i o n  
2 o f  S J R  1?

A - I f  a  c o u r t  c a s e  a r o s e  w h e r e  C o u r t  n e e d e d  t o  l o o k  a t  t h e  
l e g i s l a t i v e  h i s t o r y  o f  t h e  o p e n  m e e t i n g s  a m e n d m e n t  t h e  c o u r t  w o u l d  
l o o k  f i r s t  a t  t h e  e x p l a n a t i o n s  t h a t  w e r e  b e f o r e  t h e  v o t e r s  in t h e  
o f f i c i a l  e l e c t i o n  p a m p h l e t  w h e n  t h e y  v o t e d  t o  r a t i f y  t h e  a m e n d m e n t .

S e c t i o n  2 (d) o f  t h e  i n t e n t  i n s t r u c t s  L e g i s l a t i v e  A f f a i r s  to 
c o n s i d e r  t h e  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  c o n t a i n e d  in S e c t i o n  
2 in t h e  p r e p a r a t i o n  o f  i t s  n e u t r a l  s t a t e m e n t  f o r  t h e  p a m p h l e t .  
W e  w o u l d  a l s o  i n c l u d e  t h e  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  in t h e  
s t a t e m e n t  i n  s u p p o r t  o f  t h e  m e a s u r e  w h i c h  w e  a r e  a l l o w e d  t o  i n c l u d e  
i n  t h e  p a m p h l e t .  I f  t h e  c o u r t  n e e d e d  t o  l o o k  b e y o n d  t h a t ,  t h e  
i n t e n t  c o n t a i n e d  in  t h e  r e s o l u t i o n  i t s e l f ,  w o u l d  b e  t h e  p r e e m i n e n t  
p i e c e  o f  l e g i s l a t i v e  h i s t o r y .



Q  - W o u l d  p a s s a g e  o f  t h i s  a m e n d m e n t  l e a v e  t h e  l e g i s l a t u r e  
v u l n e r a b l e  t o  t h e  p u b l i c  p a s s i n g  a v e r y  r e s t r i c t i v e  o p e n  m e e t i n g s  
s t a t u t e  b y  i n i t i a t i v e ?

A - No. T h e  o p e n  m e e t i n g s  a m e n d m e n t  w i l l  p r o v i d e  a b a s i s  for 
j u d i c i a l  e n f o r c e m e n t  o f  t h e  e x i s t i n g  o p e n  m e e t i n g s  l a w  or 
s u b s e q u e n t  a m e n d m e n t s  t o  t h a t  l a w  t o  t h e  e x t e n t  t h e  p r o v i s i o n s  of 
t h e  s t a t u t e  a r e  c o n s i s t e n t  w i t h  t h e  a m e n d m e n t . W h i l e  f u t u r e  
s t a t u t o r y  c h a n g e s  c a n  a n d  p r o b a b l y  w i l l  t a k e  p l a c e ,  w h e t h e r  t h e y  
a r e  d o n e  b y  t h e  l e g i s l a t u r e  o r  t h e  i n i t i a t i v e  p r o c e s s  t h e r e  c a n  b e  
a n y  e n f o r c e m e n t  of. a n y  p r o v i s i o n  t h a t  d e e s  n o t  c o n f o r m  t o  t h e  
a m e n d m e n t .

T h e  b e s t  p r e v e n t i o n  of  a n  i n i t i a t i v e  p r o c e s s  is t h e  p u b l i c  
p e r c e p t i o n  t h a t  b y  p a s s i n g  t h i s  r e s o l u t i o n  a n d  o b e y i n g  it, t h e r e  
is n o  n e e d  f o r  a n  i n i t i a t i v e .

7)

8 )
Q  - W h a t  a r e  S e c t i o n s  6 a n d  12, A r t i c l e  I I  o f  t h e  s t a t e  
c o n s t i t u t i o n  a n d  w h y  d o e s  t h e  i n t e n ;  l a n g u a g e  s a y  " n o t w i t h s t a n d i n g "  
t h e s e  s e c t i o n s ?

A - S e c t i o n  6 is  l e g i s l a t i v e  i m m u n i t y  a n d  S e c t i o n  12 is t h e  
l e g i s l a t i v e  r u l e  m a k i n g  a u t h o r i t y .  T h e  p r o p o s e d  a m e n d m e n t  is a 
l i m i t a t i o n  o n  t h e  a u t h o r i t y  o f  t h e  l e g i s l a t u r e .  W h e n  it  g i v e s  t h e  
c o u r t  t h e  r i g h t  t o  e n f o r c e  a r u l e  i n  t h i s  o n e  s p e c i f i c  a r e a  a n d  to 
i m p o s e  c i v i l  f i n e s  o n  i n d i v i d u a l  l e g i s l a t o r s  w h o  w i l l f u l l y  v i o l a t e  
t h e  law, it c r e a t e s  a t e n s i o n  b e t w e e n  A r t i c l e  I a n d  A r t i c l e  II. 
T h i s  i n t e n t  m a k e s  c l e a r  h o w  t h a t  t e n s i o n  i s  r e s o l v e d  a n d  a v o i d s  
u n n e c e s s a r y  l i t i g a t i o n .

9 )
Q  - S J R  1 p r o v i d e s  f o r  c i v i l  f i n e s  f o r  v i o l a t i o n  o f  t h e  o p e n  
m e e t i n g s  s t a t u t e .  I s  t h e r e  a l i m i t  o n  t h e  s i z e  o f  t h e  f i n e s  a n d  
w h y  i s n ' t  i n v a l i d a t i o n  o f  l e g i s l a t i o n  r e t a i n e d  a s  a p e n a l t y ?

A - A  l i m i t  or t h e  a m o u n t  o f  t h e  c i v i l  f i n e s  m a y  b e  e s t a b l i s h e d  by  
t h e  l e g i s l a t u r e  i n  s t a t u t e .  T h e  r e a s o n  t h e  a m e n d m e n t  p r o h i b i t s  
i n v a l i d a t i o n  o f  l e g i s l a t i o n  is b e c a u s e  i t  is a d r a c o n i a n  p e n a l t y  
w h i c h  d o e s  n o t  d i r e c t l y  p e n a l i z e  t h e  i n d i v i d u a l s  w h o  w e r e  
r e s p o n s i b l e  f o r  t h e  v i o l a t i o n .  I f  t h e  i n v a l i d a t i o n  w a s  u s ed, it 
c o u l d  i n v a l i d a t e  l e g i s l a t i o n  w h i c h  h a s  h a d  a w h o l e  s e r i e s  o f  p u b l i c  
h e a r i n g s  a n d  w a s  t h e  s u b j e c t  o f  o n l y  o n e  s e c r e t  m e e t i n g .  T h e r e  
a r e  a l s o  d o u b t s  w h e t h e r  i n v a l i d a t i o n  i s  c o n s t i t u t i o n a l l y  
e n f o r c e a b l e .
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A m e n d i n g  A l a s k a ' s  C o n s t i t u t i o n  r e q u i r e s  t h a t  a  j o i n t  r e s o l u t i o n  b e  
p a s s e d  b y  t w o  t h i r d s  v o t e  in e a c h  h o u s e  a n d  t h e  q u e s t i o n  t h e n  b e  
a p p r o v e d  b y  a m a j o r i t y  of  v o t e r s  a t  t h e  n e x t  g e n e r a l  e l e c t i o n .  T h e  
p u b l i c  c a n  e x p r e s s  its d e s i r e  t o  a m e n d  t h e  c o n s t i t u t i o n  t h r o u g h  a 
r a t h e r  c o n v o l u t e d  i n i t i a t i v e  p r o c e s s  a n d  a d v i s o r y  v ote, b u t  c a n  n o t  
f o r c e  t h e  l e g i s l a t u r e  t o  a d o p t  t h e  r e q u i r e d  j o i n t  r e s o l u t i o n .  
T h e r e  is n o  r e q u i r e m e n t  f o r  p u b l i c  a c t i o n  b e f o r e  t h e  l e g i s l a t u r e  
p r o p o s e s  o r  a c t s  o n  a r e s o l u t i o n  p r o p o s i n g  a n  a m e n d m e n t  t o  t h e  
c o n s t i t u t i o n .

1) Initiative Drive
I n i t i a t i v e  D r i v e  w o u l d  p l a c e  q u e s t i o n  o n  b a l l o t  - S h o u l d  t h e r e  b e  
a t e m p o r a r y  l a w  t o  i n s t r u c t  t h e  Lt. G o v e r n o r  t o  p l a c e  o n  t h e  b a l l o t  
a t  t h e  f o l l o w i n g  g e n e r a l  e l e c t i o n ,  a n  a d v i s o r y  v o t e  a s k i n g  w h e t h e r  
t h e r e  s h o u l d  b e  a  c o n s t i t u t i o n a l  o p e n  m e e t i n g s  a m e n d m e n t ?

2 )
I f  i n i t i a t i v e  d r i v e  is s u c c e s s f u l  t h e  d i r e c t i v e  t o  t h e  Lt. G o v e r n o r  
b e c o m e s  t e m p o r a r y  l a w  a n d  h e  p l a c e s  t h e  a d v i s o r y  v o t e  o n  n e x t  
b a l l o t .

3) 1st Vote
I f  B a l l o t  i s s u e  p a s s e s  -

4)
Lt. G o v e r n o r  p l a c e s  a d v i s o r y  v o t e  o n  n e x t  g e n e r a l  b a l l o t  (two y e a r s  
l a t e r ) .

5) 2nd Vote
I f  a d v i s o r y  v o t e  p a s s e s  -

6 )
W e  a r e  w h e r e  w e  a r e  r i g h t  now, w i t h  t h e  l e g i s l a t u r e  c o n s i d e r i n g  t h e  
i s s u e ,  n o  a c t i o n  is  m a n d a t e d .

7)
I f  l e g i s l a t u r e  p a s s e s  r e s o l u t i o n  b y  t w o  t h i r d s  v o t e  in e a c h  h o u s e  -

8 )
P r o p o s e d  a m e n d m e n t  g o e s  o n  t h e  b a l l o t  o f  t h e  n e x t  g e n e r a l  e l e c t i o n .

9) 3rd Vote
I f  v o t e r s  a p p r o v e  -

1 0 )
A l a s k a  C o n s t i t u t i o n  is a m e n d e d .



» #  i f i i i i
i ■

ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

P.O. Box Y. Slate Capitol 
Juneau. Alaska 99811-3100 

• Mail Stop 3100 
(907) 46J-3991

December 18, 1986

MEMORANDUM

TO:

FROM: Ginny Fay
Legislative Analyst

RE: Alaska Open Meetings
Research Request 87.049

You requested that we provide information to clarify the applicability of 
Alaska's open meetings law (Attachment A). You asked which public bodies 
and what meetings are covered and if there are provisions for spontaneous 
meetings. With regard to legislative meetings, you asked us to discuss 
uniform rules as well as the open meetings law. You also wanted to know 
if there is a relevant model law (either state or federal).

Applicability of the Alaska Open Meetings Law

Alaska Statute 44.62.310(a) broadly identifies meetings that are required 
to be open to the public.

All meetings of a legislative body, of a board of regents, or of 
an administrative body, board, commission, committee, subcommittee, 
authority, council, agency, or other organization, including sub­
ordinate units of the above groups, of the state or any of its 
political subdivisions, including but not limited to municipali­
ties, boroughs, school boards, and all other boards, agencies, 
assemblies, councils, departments, divisions, bureaus, commissions 
or organizations, advisory or otherwise, of the state or local 
government supported in whole or in part by public money or 
authorized to spend public money, are open to the public except as 
otherwise provided by this section [emphasis added].

The wording of this section, especially the phrases in bold, makes it 
clear that all public bodies that receive or are authorized to spend pub­
lic money are required to have open meetings unless they are specifically 
exempted. What is unclear, however, is what constitutes a meeting and. 
thus, the level of applicability of the law to public bodies. The
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Alaska law provides no guidance regarding the definitions of a meeting, 
openness, and group or body. In other states as well as Alaska, these
terms a-d their definitions comprise the three basic issues regarding the
applicability of open meetings laws.

In other states, applicability is generally specified in statements which 
tell the purpose of the legislatures in enacting them. Statements of
intent also aid judges in interpreting relatively vague sections of open 
meetings laws. Often these intent statements are part of the meetings 
laws. Many states have fairly broad statements of legislative intent or 
policy, but also write into their laws very specific definitions of terms 
such as meeting, public body, public business, formal and informal,
deliberation, decision making, quorum, public notice, and action taken. 
These definitions determine whether the law applies in a particular 
instance, thus rendering the activities of public bodies subject to the 
requirements of openness and thereby made known to the general pub­
lic. '

Alaska Statute 44.62.312 provides State policy regarding open meetings. 
Neither AS 44.62.312 nor the available legislative history provide defi­
nitions of pertinent terms or other specific information concerning the 
applicability of the law. General language leaves specification of rele­
vant terms to the court or Attorney General.

Alaska Attorney General and Supreme Court opinions which help clarify the 
applicability of the open meetings law are attached (Attachment C). A May 
11, 1981 Attorney General opinion (summarized in Geldolf, May 19, 1983) 
regarding the application of the law to informal meetings may be of par­
ticular interest. It concludes that the open meetings law applies only 
to multi-member bodies which have a fixed membership, which are supported 
in whole or in part by public monies and which have power pursuant the law 
to exercise governmental power or provide advice through a vote. Accord­
ing to the opinion, the open meetings law does not apply to meetings of

National Association of Attorney Generals, "Open Meetings: Actions and 
Meetings Covered" (Raleigh, N.C.: NAAG), 1979, p.l.

2The statement of policy and intent contained in Hawaii's meeting law is 
representative of such general declarations (Hawaii Rev. Stat. Section 
92-1). An example of a very detailed definition of "meeting" is con­
tained in the Connecticut meeting law (Conn. Gen. Stat. Ann. Section 
1-18(6). The state of Nevada open meetings law provides an understanding 
of what is meant by "meeting" in language that is common to many sucn 
laws. Pertinent language from these statutes is found in Attachment B.



individuals who are public officers or employees, such as cabinet members, 
who are not empowered collectively to exercise power or advice as a body. 
A January 30, 1985 Attorney General opinion states that court's interpreta­
tions of comparable open meetings laws identify an applicable public body 
as being a multi-membered, tax-supported entity which possesses the power 
and authority to reach policy-making decisions which affect the rights of 
citizens. These opinions indicate that staff level meetings of the execu­
tive branch, as opposed to an appointed board, are not subject to the open 
meetings law.

In an Alaska Supreme Court opinion (Attachment C), "meeting" under the 
Open Meetings Act includes every step of the deliberative and decision 
making process when a governmental unit meets to transact public 
business. In summary, except for the May 11, 1981 and January 30, 1985 
Attorney General opinions, the Alaska Supreme Court and Attorney General 
opinions have ruled application broadly and exceptions narrowly.

Applicability to the Legislature

The Alaska open meetings law explicitly includes all meetings of members 
of the legislative body with the exception of organizational meetings. 
Rule 22 of the Uniform Rules (Attachment D) is very similar to State law 
in that it also opens all legislative meetings to all legislators and to 
the public. Rule 22 criteria for executive sessions are also similar to 
State law. The Uniform Rules are more explicit in setting meeting 
notification requirements; State law requires only "reasonable public 
notice" while Rule 23 provides specific timeframes. The applicability of 
the state's meeting law to the legislature is explicitly stated in the 
available legislative history (Attachment E). The February 2, 1972 
Judiciary Committee Report on Senate Bill 253 stated:

This bill makes clear that state law requiring that meetings of 
public agencies be open to the public applies to the legislature 
and its subordinate units. The bill also reemphasizes state policy 
against closed meetings of public bodies.

A comparative study on state open meetings laws states that Alaska 
legislative caucus meetings are not subject to the Alaska open meetings 
law. I found no statements in the law itself or court or Attorney General 
opinions which exempt legislative caucuses once the organizational unit is 
established. Therefore, I cannot establish the basis for the study's 
conclusion (however, caucus meetings have traditionally been closed in 
Alaska). All information I examined indicates that all meetings of the 
legislative body or subordinant units are covered by the law, regardless 
of whether or not meetings are formal, action is taken, or a quorum is 
present. I presume that the law applies only to meetings in which 
official business is discussed, but this point is not addressed in the 
law. The laws of some states specifically identify what is not a 
meeting, such as the chance meeting between two or more members of a 
public body where no official business is discussed or conducted.
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Spontaneous Meetings

Alaska Section 44.62.310(e) states that "reasonable public notice must be 
given for all meetings required to be open under this section." This 
implies that there are no provisions for spontaneous meetings. There is 
also no reference to emergency meetings in the Alaska law. The Washington 
state meetings law contains a section which specifically addresses emerg­
ency meetings under fairly grave circumstances (Attachment F).

Model Laws

Proponents of open meetings laws--such as the Society of Professional 
Journalists, Common Cause, and the Freedom of Information Center--generally 
advocate increasing public accessibility to public information and pro­
cesses. From this viewpoint, these groups have described model laws. 
Common Cause believes a model law contains the following characteristics:

All meetings of legislative,1 executive, administrative, and advisory 
bodies of state and local government should be open whether or not 
that meeting is formal or informal.

At least 72 hours of notice should be provided.

Laws should avoid the use of general language that may be 
misinterpreted.

Detailed minutes of all meetings should be made available to the 
public.

Meaningful sanctions for violations should be written into the 
statute.

Studies which examine the provisions of state open meetings laws and rank 
states on the basis of the number of provisions they contain have identi­
fied 23 provisions. Conceptually, the more provisions a law contains, the 
"better" the law. This is true, however, only 1f the provisions are 
readily applicable as a result of a clearly specified law. Tables 1 and 2 
identify son of the major provisions of open meetings laws and which state 
laws contain these provisions. Based on the ranking of these provisions, 
precise writing, and restrictions on closed executive sessions, these 
studies have concluded that the Tennessee open meetings law (Attachment F) 
is a model, strong law. The Washington state law is also attached. It 
provides another example of a law with a definitions section which helps to 
clarify applicability.

From the standpoint of public bodies that are required to comply with open 
meetings laws, a model law is probably one that stikes a balance between
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IABI.E 1
OPEN MEETING AND RECORDS STATUTES

OPEN MEETING REQUIRED FOR ATTORNEY REVIEWED
WITH OR WITHOUT PERSONNEL GENERAL BY STATE

QUORUM MATTERS INTERPRETATION COURT

SPECIFIC INCLUDES
CRIMINAL INFORMAL
PENALTIES MEETINGS

OPEN
NO EXPLICIT COMMITTEE 
EXEMPTIONS MEETINGSSTATES

New Mexico 
New York 
North Carolina 
North Dakota 
Ohio

Oklahoma
Oregon
Pennsylvania 
Rhode Island 
South Carolina

South Dakota
Tennessee
Texas
Utah
Vermont

Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming

a--occurriny at this time.

SOURCE: Council of State Governments, Backgrounder, "Government in the

Sunshine," (Lexington, Kentucky) June 1986.

Prepared by the House Research Agency, November 1986.



Suit

Atabama
Alukl
An/ana
Arkansas
California
C o lo ra d o
Conneclicui
D e la w are
Florida
Georgia
Hawaii
Idaho
lllinuit
Indiana
Iowa
Kansas
Kentucky
Louisiana

Maine
Maryland
Massachusetts
Michigan
Minnesota
Muiuiippi
Missouri
Montana
Ncbratka
Nevada
New Hampihirc
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public access and public body efficiency. The trend over the past ten 
years in the United States has been toward increasingly strong open 
meetings and public information legislation. Within that climate, a model 
law for public bodies would be clearly and precisely written so that its 
applicability in a particular instance would be evident.

The Alaska open meetings law as written requires interpretation to 
establish applicability because it lacks definition of terms. However, I 
have attempted to avoid interpretation of the law because that is not this 
agency's expertise or function. I have provided background information 
regarding the applicability Alaska's and other states' open meetings laws, 
Alaska legislative history, and relevant court and Attorney General 
opinions to help clarify a very broadly written law. I hope this 
information is useful to you. Please do not hesitate to contact this 
agency if you have additional questions.

GF
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ATTACHMENT B

Hawaii, Conneticut and Nevada 

Open Meetings Law Language



H a w a i i  R E V .  S T A T .  S e c t i o n  9 2 - 1

In a democracy, the people are vested with the ultimate decision-making 
power. Governmental agencies exist to aid the people in the formation and 
conduct of public policy. Opening up the governmental processes to public 
scrutiny and participation is the only viable and reasonable method of pro­
tecting the public's interest. Therefore, the legislature declares that it 
is the policy of this State that the formation and conduct of public policy- 
-the discussions, deliberations, decisions and action of governmental 
agencies--shall be conducted as openly as possible.

Connecticut GEN. STAT, ANN. Section 1-18(6)

"Meeting" means any hearing or other proceeding of a public agency and any 
convening or assembly of or a quorum of a multi-member public agency, and 
any communication by or to a quorum of multi-member public agency, whether 
in person or by means of electronic equipment, to discuss or act upon a 
matter over which the public agency has supervision, control jurisdiction 
or advisory power [but] "meeting" shall not include: any chance-meeting, or 
social meeting neither planned nor intended for the purpose of discussing 
matters relating to official business. ["Meeting" shall not include]; 
strategy or negotations with respect to collective bargaining [nor]; a 
caucus of members of a single political party notwithstanding that such 
members also constitute a quorum of a public agency; an administrative or 
staff meeting of a single-member public agency; and communication limited 
to notice of meetings of any public agency or the agendas thereof.

Nevada REV. STAT. Section 241.015 (1)

"Meeting" means the gathering of members of a public body at which a quorum 
is present to deliberate toward a decision or to make a decision on any 
matter over which the public body has supervision, control, jurisdiction or 
advisory power.
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Alaska Attorney General and Supreme Court Opinions 
on the Alaska Open Meetings Law
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OPEN MEETINGS ACT

0 7 / 2 4 / 8 6 :  M e r t z  - A p p l i c a b i l i t y  of  the O p e n  M e e t i n g s  A c t

(As 4 4 . 6 2 . 3 1 0 )  to the P l a c e r  M i n i n g  A d v i s o r y  
6 r o u p  ( P l a c e r  M i n i n g  A d v i s o r y  G r o u p  Is" 
s u b j e c t  to O. M . A .  b e c a u s e  it d o e s n ' t  f i t  a n y  
o f  t h e  n a r r o w  e x c e p t i o n )

07/17 / 8 6 :  S p e n g l e r -  F i s h  a n d  G a m e  A d v i s o r y  C o m m i t t e e  P r o c e d u r e s
( e x c h a n g e  of p h o n e  c a l l s  to set up c o m m i t t e e  
m e e t i n g  do e s  n o t  c o n s t i t u t e  a p r i v a t e  
m e e t i n g )

A d j u d i c a t i v e  P r o c e e d i n g s  o f  the A l a s k a  P u b l i c  
P t i i i t i e s  C o m m i s s i o n  (All p r o c e e d i n g s  o f  the 
AJPUC for d e t e r m i n i n g  d i s p u t e s  b e t w e e n  p a r t i e s  
o r  r i g h t s  of  a p a r t y  t h a t  are n o t  r u l e m a k i n g  
p r o c e e d i n g s  a r e  a d j u d i c a t o r y  p r o c e e d i n g s  a n d  
n o t  s u b j e c t  to the O p e n  M e e t i n g s  Act, e v e n  if 
l e g i s l a t u r e  p a s s e s  a n  a m e n d m e n t  t h a t  m a k e s  
the A P U C  s u b j e c t  to the O p e n  M e e t i n g s  Act. 
C e r t i f i c a t i o n  a n d  r s t e m a k i n g  p r o c e e d i n g s  a r e  
a d j u d i c a t o r y )

A p p l i c a t i o n  o f  O p e n  M e e t i n g s  A c t  ( a p p l i c a t i o n  
to P e r m a n e n t  F u n d  C o r p o r a t i o n )

E v a l u a t i o n  o f  A n c h o r a g e  O f f i c e  C o m p l e x  P r o -

S
o s a l s  ( c o m m i t t e e  e v a l u a t i n g  R P P s  s u b j e c t  to
7 1 0 7 )

C o n f i d e n t i a l i t y  o f  R e c o r d s  ( J u d i c i a l  C o u n c i l  
is s u b j e c t  to O . M . A . )

N o v e m b e r  3, 1 9 8 3  B o a r d  M e e t i n g  ( A l a s k a
R e s o u r c e s  C o r p .  s h o u l d  r e c o n v e n e  to c o n s i d e r  
a n d  v o t e  a g a i n  o n  p r o p o s a l  a c t e d  u p o n  at 
i m p r o p e r l y  c o n v e n e d  e x e c u t i v e  s e s s i o n )

3 5 - "'Open'Ifegtlhg** Opinions- ( a u m w r t z a d T f

0 2 / 1 6 / 8 3 :  M e r t z  - V a r i o u s  Q u e s t i o n s  R e g a r d i n g  the W a t e r / W a s t e­
w a t e r  A d v i s o r y  j o a r d  ( m e e t i n g s  o f  th i s  b o a r d  
a r e  s u b j e c t  to C . M . A .  a n d  m i n u t e s  o f  m e e t i n g s  
a r e  p u b l i c  r e c o r d s  t h a t  m u s t  b e  d i s c l o s e d )

0 9 / 2 0 / 8 2 :  R u b i n i  - I m p r o p e r  E x e c u t i v e  S e s s i o n  f o r  F i s h  & G a m e
A d v i s o r y  C o m m i t t e e  ( b o a r d  m e m b e r s  c a n  s t i l l  
F e  r e i m b u r s e d  F o r  p e r  d i e m  a n d  t r a v e l

0 3 / 2 7 / 8 6 :  F i g u r a  -

0 2 / 2 1 / 8 5 :  R u b i n i  - 

0 1 / 3 0 / 8 5 :  R u b i n i  -

1 0 / 0 9 / 8 4 :  B u s h  - 

0 2 / 0 9 / 8 4 :  F o x  -



e x p e n s e s  f o r  m e e t i n g  i m p r o p e r l y  h e l d  in 
e x e c u t i v e  s ession)

0 2 / 1 7 / 8 2 ;  V a s s a r  - O p e n  M e e t i n g s  o f  A l a s k a  S e a f o o d  M a r k e t i n g
I n s t . ( e x e c u t i v e  s e s s i o n  c a n n o t  b e  h e l d  for 
p u r p o s e  o f  c h o o s i n g  a n  a d v e r t i s i n g  a g e n c y  f o r  
I n s t i t u t e )

0 2 / 0 8 / 8 2 :  C u m m n g s  - P r o c e d u r e  for N o t i c e  o f  T e l e c o n f e r e n c e
Meeting's (t e l e c o n f e r e n c e  m e e t i n g s  a r e  okay, 
b u t  s p e c i f i c  n o t i c e  of  t o p i c s  m u s t  b e  given)

0 8 / 2 1 / 8 1 :  K a v s h r v  - C o n d u c t  e n d  R e c o r d s  o f  B o a r d  M e e t i n g s  to
Assure Compliance with AS 44.62.31(3 and 
AS 44.62.3l2 (meetings of Board of Psycholo­
gist £ Psychological Associate Examiners 
subject to O.M.A.)

0 3 / 1 8 / 8 1 :  P e g u e s  - I n a p p l i c a b i l i t y  o f  O p e n  M e e t i n g s  L a w  to
P r i v a t e  G r o u p s  ( " u n e q u i v o c a l l y :  Nyet")

0 2 / 1 1 / 8 1 :  D a v i s  - R u r a l  D e v e l o p m e n t  C o u n c i l  B y - l a w s  ( t e l e p h o n e
p o l l s  of m e m b e r s  v i o l a t e s  O . M . A . )

0 2 / 0 3 / 8 1 :  D a v i s  - C l o s e d  D e l i b e r a t i o n s  b y  P E R S  B o a r d  (is o k a y
w h e n  h e a r i n g  a n  a p p e a l  f r o m  a d e c i s i o n  o-f the 
a d m i n i s t r a t o r )

0 1 / 0 2 / 8 1 :  P e g u e s  - B y - L a w s  o f  A l a s k a  E n e r g y  C e n t e r  ( A l a s k a
E n e r g y  C e n t e r  is s u b j e c t  to O . M . A . )  ( M O A  is 
w o r t h l e s s  b e c a u s e  it d o e s  n o t  s e t  o u t  u n d e r ­
l y i n g  f a c t s )

1 0 / 1 5 / 7 9 :  K o e s t e r  - P u b l i c  M e e t i n g s  b y  C o n f e r e n c e  C a l l  ( t e l e p h o n e
c o n f e r e n c e s  c a n  b e  u s e d  o n l y  In” " e m e r g e n c y  
s i t u a t i o n s " )

0 8 / 2 2 / 7 9 :  P e g u e s  - S e c r e t  B a l l o t  f o r  E l e c t i n g  the C o m m i s s i o n ' s
O f f i c e r s  ( A P O C  m a y  c o n d u c t  its e l e c t i o n s  5 y
s e c r e t  b a l l o t s  w i t h o u t  v i o l a t i n g  O . M . A . )

0 8 / 1 0 / 7 9 :  P e g u e s  - O f f i c i a l  R e c o r d s  o f  A g e n c y  P r o c e e d i n g s
( r e c o r d s  o r  A P O C 's m e e t i n g s  a r e  o p e n  to
p u b l i c  i n s p e c t i o n )



0 3 / 1 5 / 7 9 :  P e g u e s  -

0 2 / 1 5 / 7 9 :  P e g u e s  -

0 2 / 0 8 / 7 9 :  D o n o h u e  -

0 4 / 0 7 / 7 8 :  L o r e n s n  -

0 2 / 0 6 / 7 8 :  P e g u e s  -

0 2 / 0 3 / 7 8 :  K o e s t e r

A l a s k a  I n d u s t r i a l  D e v e l o p m e n t  A u t h o r i t y  (this 
e n t i t y  is subj e c t  to cKe 0 .M.A. a n d  its 
r e c o r d s  a r e  s u b j e c t  to d i s c l o s u r e  u n d e r  
A S  0 9 . 2 5 . 1 1 0 )

C o n f i d e n t i a l i t y  o f  T A T  P r o j e c t  (any i n d i v i d -  
u a l  m a y  v o l u n t a r i l y  r e l i n q u i s h  t h e i r  r i g h t  to 
p r i v a c y  e n t i r e l y  or  f o r  a s p e c i f i c  p u r p o s e )  •

E x e c u t i v e  S e s s i o n s  ( l e g i s l a t u r e  m a y  go into 
e x e c u t i v e  s e s s i o n  to d i s c u s s  h i r i n g ,  f i r i n g  
o r  t r a n s f e r  o f  a p e r s o n ,  b u t  that p e r s o n  
s h o u l d  b e  g i v e n  10 days n o t i c e  o f  i n t e n t  to 
d i s c u s s  t h a t  s u b j e c t  so c a n  d e c i d e  w h e t h e r  h e  
o r  she w a n t s  m e e t i n g  h e l d  in p u b lic)

E x e c u t i v e  S e s s i o n s  o f  S c h o o l  B o a r d s , B o r o u g h  
A s s e m b l i e s ,  a n d  C i t y  C o u n c i l s  (l a w  s h o u l d  be 
r e a d  b r o a d l y  a n d  the e x c e p t i o n s  n a r r o w l y )

A p p l i c a b i l i t y  o f  AS 4 4 . 6 2  to the R a t e - m a k i n g  
P r o c e e d i n g s ;  P a r t i c i p a t i o n  o f  A b s e n t  B o a r a  
M e m b e r s  in the P r o c e e d i n g s ;  E x  P a r t e  C o n t a c t s  
( r a t e - m a k i n g  p r o c e e d i n g  is a n  a d j u d i c a t o r y  
p r o c e e d i n g  e x e m p t  f r o m  O . M .A.)

B o a r d  M e e t i n g s  b y  P h o n e  ( s h o u l d  b e  l i m i t e d  to 
" e m e r g e n c y  s i t u a t i o n s " ; n o t e  t h a t  p u b l i c  
d i s c u s s i o n  is n o t  r e q u i r e d  b y  O . M . A . ,  o n l y  . 
p u b l i c  k n o w l e d g e )  ( g o o d  MOA)
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TH RU :

FROM:

By:

H o n o r a b l e  B i l l  Ross 
C o m m i s s i o n e r
D e p a r t m e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n

DATE : 

F ILE  NO.: 

TELEPHONE  NO.: 

SUBJECT :

H a r o l d  M. B r o w n  
A t t o r n e y  G e n e r a l

D o u g l a s  K. M e r t z  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  o f  L a w

6 6 3 - 8 6 - 0 5 6 5

4 6 5 - 3 6 0 0

A p p l i c a b i l i t y  o f  the 
C o e n  M e e t i n g s  A c t  
(AS 4 4 . 6 2 . 3 1 0 )  to 
the P l a c e r  M i n i n g  
A d v i s o r y  G r o u p

July 24, 1986

Y o u  h a v e  a s k e d  f o r  o u r  o p i n i o n  o n  the p r o p r i e t y  o f  
e x e c u t i v e  s e s s i o n s  d u r i n g  m e e t i n g s  o f  the P l a c e r  Mining* A d v i s o r y  
G r o u p  ( P M A G ) . T h e  P l a c e r  M i n i n g  A d v i s o r y  G r o u p  is a b o a r d  set u p  
b y  the D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  to g i v e  a d v i c e  to 
the s t a t e  g o v e r n m e n t  o n  p l a c e r  m i n i n g  m a t t e r s .  Its m e m b e r s h i p  is 
c o m p o s e d  of  r e p r e s e n t a t i v e s  of  hotti* the p l a c e r  m i n i n g  i n d u s t r y  
a n d  e n v i r o n m e n t a l i s t s ,  a n d  its m e e t i n g s  a r e  a t t e n d e d  b y  b o t h  
s t a t e  a n d  f e d e r a l  o f f i c i a l s .

W e  c o n c l u d e  that, b e y o n d  a n y  q u e s t i o n ,  m e e t i n g s  o f  the 
P l a c e r  M i n i n g  A d v i s o r y  G r o u p  a r e  s u b j e c t  to t h e  O p e n  M e e t i n g s  A c t

e
(AS 4 4 . 6 2 . 3 1 0 ) .  T h a t  A c t  r e q u i r e s  m e e t i n g s  o f  a l m o s t  all b o d i e s  
o f  s t a t e  a n d  l o c a l  g o v e r n m e n t  i n  A l a s k a  to be o p e n  to the p u b l i c .  
T h e r e  are o n l y  a v e r y  f e w  n a r r o w  e x c e p t i o n s . T h e  O p e n  M e e t i n g s  
A c t  a p p l i e s  to a n y  b o d y  a g e n c y  o r  o t h e r  o r g a n i z a t i o n  o f  the s t a t e  
o r  o f  l o c a l  g o v e r n m e n t ,  w h e t h e r  " a d v i s o r y  o r  o t h e r w i s e , "  " s u p­
p o r t e d  i n  w h o l e  o r  in  p a r t  b y  p u b l i c  m o n e y . "  A S  4 4 . 6 2 . 3 1 0 .  T h e  
f a c t  t h a t  a n  o r g a n i z a t i o n  h a s  n o  a c t u a l  d e c i s i o n - m a k i n g  p o w e r s  
do e s  n o t  e x e m p t  it f r o m  the O p e n  M e e t i n g s  Act. U n i v e r s i t y  o f  
A l a s k a  v. G e i s t a u t s , 6 6 6  P . 2 d  424 ( A l a s k a  1983). T h e  A c t  a p p l i e s  
to m e r e  d i s c u s s i o n s  a n d  i n f o r m a t i o n a l  m e e t i n g s  as w e l l  as to d e­
c i s i o n a l  m e e t i n g s .  B r o o k w o o d  A r e a  H o m e o w n e r s  A s s o c ,  v. A n c h o r­
a g e , 702 P . 2 d  1317 ( A l a s k a  1985). T h e  O p e n  M e e t i n g s  A c t  w a s
d r a f t e d  t o  b e  b r o a d  i n  scope,, a n d  w e  f i n d  n o t h i n g  i n  the A c t
w h i c h  w o u l d  a l l o w  P M A G  to b e  e x c e p t e d  f r o m  its terms.

U n d e r  t h e  O p e n  M e e t i n g s  Act, P M A G  m e e t i n g s  m u s t  b e  o p e n  
to t h e  p u b l i c  (AS 4 4 . 6 2 . 3 1 0 ) ,  a n d  " r e a s o n a b l e  p u b l i c  n o t i c e "  m u s t  
b e  g i v e n  b e f o r e  a l l  m e e t i n g s  (AS 4 4 . 6 2 . 3 1 0 ( e ) ) .  T h e r e  a r e  a f e w  
l i m i t e d  e x c e p t i o n s  to t h e  r e q u i r e m e n t  t h a t  a l l  m e e t i n g s  b e  h e l d  
in p u b l i c .  T h o s e  e x c e p t i o n s  are: (1) m a t t e r s  the i m m e d i a t e
k n o w l e d g e  o f  w h i c h  w o u l d  c l e a r l y  h a v e  a n  a d v e r s e  e f f e c t  u p o n  the 
f i n a n c e s  o f  t h e  g o v e r n m e n t  u n i t ;  (2) s u b j e c t s  t h a t  t e n d  to p r e j u­
d i c e  the r e p u t a t i o n  a n d  c h a r a c t e r  o f  a n y  p e r s o n ,  p r o v i d e d  the
p e r s o n  m a y  r e q u e s t  a p u b l i c  d i s c u s s i o n ;  a n d  (3) m a t t e r s  w h i c h  b y
law, m u n i c i p a l  c h a r t e r ,  o r  o r d i n a n c e  are r e q u i r e d  to b e  c o n f i d e n­
tial. A S  4 4 . 6 2 . 3 1 2 ( b )  r e q u i r e s  th a t  t h o s e  e x c e p t i o n s  b e  c o n -

C
s t r u e d  n a r r o w l y ,  h o w e v e r .  It w i l l  be r a r e  th a t  a n y  o f  the e x c e p­

ti o n s  a p p l y  to P M A G  m e e t i n g s .
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W h e n  a m e m b e r  o f  P M A G  c o n s i d e r s  t h a t  a n  a g e n d a  i t e m  m a y  
f a l l  w i t h i n  one o f  t h e s e  t h r e e  e x c e p t i o n s ,  the f o l l o w i n g  p r o c e­
du r e  m u s t  b e  u t i l i z e d .  I n  a n  o p e n  m e e t i n g ,  a m o t i o n  m u s t  b e  m a d e  
to go into e x e c u t i v e  s e s s i o n  for a p a r t i c u l a r  a g e n d a  item. A  
m a j o r i t y  v o t e  m u s t  b e  t a k e n  ( a g a i n  in o p e n  s e s s i o n )  o n  w h e t h e r  to 
g o  into e x e c u t i v e  s e s s i o n .  I f  a m a j o r i t y  v o c e s  f o r  a n  e x e c u t i v e  
s es s i o n ,  the s e s s i o n  s h a l l  b e  l i m i t e d  to the p a r t i c u l a r  i t e m  for 
w h i c h  the e x e c u t i v e  s e s s i o n  w a s  c a l led. F i n a l l y ,  no v o t e s  m a y  be 
t a k e n  in e x e c u t i v e  s e s s i o n  b u t  m u s t  be d o n e  in p u b l i c  a f t e r  o p e n  
s e s s i o n  is r e s u m e d .  T h e s e  r e q u i r e m e n t s  a r e  f o u n d  at AS 4 4 . 6 2 . -  
3 1 0 ( b ) .

F i n a l l y ,  w e  u n d e r s t a n d  t h a t  P M A G  r e c e i v e d  s o m e  f u n d i n g  
t h r o u g h  the U.S. E n v i r o n m e n c a l  P r o t e c t i o n  A g e n c y .  If so, P M A G  
m a y  al s o  be s u b j e c t  to t h e  r e q u i r e m e n t  in 40" C. F . R .  § 25.7  th a t  
a l l  m e e t i n g s  o f  a d v i s o r y  g r o u p s  f u n d e d  in w h o l e  o r  in p a r t  b y  E P A  
s h a l l  b e  o p e n  to the p u b l i c .  G i v e n  Che d e t a i l e d  r e q u i r e m e n t s  or 
t he s t a t e  O p e n  M e e t i n g s  Act, the E P A  r e q u i r e m e n t  is r e d u n d a n t ,  
b u t  it p r o v i d e s  a n  i n d e p e n d e n t  b a s i s  f o r  the r i g h t  o f  the p u b l i c  
to be p r e s e n t  a t  a l l  P M A G  m e e t i n g s  e x c e p t  f o r  the n a r r o w l y  d e­
f i n e d  e x c e p t i o n s  n o t e d  above.

If y o u  h a v e  any m o r e  q u e s t i o n s  o n  this s u b j e c t ,  p l e a s e  
let us know.

D K M r m d

C
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F i s h  a n d  G a m e  
A d v i s o r y  C o m m i t t e e  
p r o c e d u r e s  ( o f f i c e r  
r e m o v a l )

Y o u r  d e p a r t m e n t  f o r w a r d e d  to this o f f i c e  a l e t t e r  f r o m  
a m e m b e r  o f  the G a s t i n e a u  C h a n n e l  F i s h  a n d  G a m e  A d v i s o r y  
C o m m i t t e e  w h i c h  e x p r e s s e d  c o n c e r n s  a b o u t  t h e  v a l i d i t y  of  the 
r e m o v a l  of  t h e  c o m m i t t e e  c h a i r m a n  f r o m  o f f i c e  o n  A p r i l  24, 1936; 
y o u  h a v e  a s k e d  this o f f i c e  to e v a l u a t e  t h e s e  c o n c e i m s . W h i l e  it 
is g e n e r a l l y  t r u e  that, if a m e e t i n g  o f  a p u b l i c  b o d y  is h e l d  
i n v a i i d l y ,  a c t i o n  t a k e n  at t h a t  m e e t i n g  is a l s o  i n v a l i d ,  this 
do e s  n o t  a p p e a r  to b e  t h e  c a s e  h e r e .  If I u n d e r s t a n d  t h e  f a c t s  
c o r r e c t l y ,  the r e m o v a l  o f  the c h a i r m a n  f r o m  o f f i c e  at t h e  A p r i l  
24 m e e t i n g  w a s  c a r r i e d  o u t  u n d e r  the p r o p e r  p r o c e d u r e s ,  as 
d i s c u s s e d  below.

U n d e r  5 A A C  9 6 . 0 6 0 ( m ) (3), a f i s h  a n d  g a m e  a d v i s o r y  
c o m m i t t e e  m a y  r e p l a c e  a n  o f f i c e r  if:

a q u o r u m  o f  the c o m m i t t e e  m e e t s  a n d  a  m a j o r i t y  of  
the f u l l  c o m m i t t e e  m e m b e r s h i p  v o t e s  to r e m o v e  the 
c o m m i t t e e  m e m b e r  f r o m  o f f i c e ,  a f t e r  g i v i n g  the 
o f f i c e r  w r i t t e n  n o t i c e  a t  l e a s t  14 da y s  b e f o r e  t h e  
m e e t i n g .

A s  I u n d e r s t a n d  t h e  f a c t s ,  o n  A p r i l  9, 1986, the c h a i r m a n  o f  the 
G a s t i n e a u  C h a n n e l  F i s h  a n d  G a m e  A d v i s o r y  C o m m i t t e e  w a s  n o t i f i e d  
b y  l a t t e r  t h a t  u n d e r  5 A A C  9 6 . 0 6 0 ( m ) ( 3 )  s o m e  o f  t h e  c o m m i t t e e  
m e m b e r s h i p  d e s i r e d  t o  d i s c u s s  r e m o v i n g  h i m  f r o m  o f f i c e  at  a 
m e e t i n g  to b e  h e l d  o n  A p r i l  24, 1986, a t  7 : 3 0  p . m .  T h u s ,  t h e  
w r i t t e n  n o t i c e  r e q u i r e m e n t  a p p e a r s  to h a v e  b e e n  c o m p l i e d  w i t h .  
F u r t h e r ,  it  i s  m y  u n d e r s t a n d i n g  t h a t  at t h e  A p r i l  24 m e e t i n g  a 
q u o r u m  w a s  p r e s e n t  a n d  a  m a j o r i t y  o f  the f u l l  c o m m i t t e e  v o t e d  to 
r e m o v e  t h e  c h a i r m a n  f r o m  o f f i c e ,  c o m p l y i n g  w i t h  t h e  o t h e r  
r e q u i r e m e n t s  o f  5 A A C  9 6 . 0 6 0 ( m“) (3) .

F i s h  a n d  g a m e  a d v i s o r y  c o m m i t t e e  m e e t i n g s  m u s t  b e  o p e n  
to t h e  p u b l i c ,  a n d  r e a s o n a b l y  p u b l i c  n o t i c e  m u s t  b e  p r o v i d e d .
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A S  4 4 . 6 2 . 3 1 0 (a) a n d  (e). */ As I u n d e r s t a n d  it, the A p r i l  24
m e e t i n g  w a s  o p e n  to the p u b l i c  ar.d was a d v e r t i s e d  in t h e  u s u a l  
f a s h i o n  f o r  f i s h  a n d  g a m e  a d v i s o r y  c o m m i t t e e s ;  t h a t  is, l o c a l
r a d i o  s t a t i o n s  w e r e  a s k e d  to a n n o u n c e  the m e e t i n g ,  a n d  n o t i c e  of
t h e  m e e t i n g  w a s  p l a c e d  i n  the free, l o c a l - e v e n t s  s e c t i o n  of the 
J u n e a u  d a i l y  paper.

T h e  l e t t e r  f r o m  the G a s t i n e a u  C h a n n e l  A d v i s o r y
C o m m i t t e e  m e m b e r  i m p l i e s  that a m e e t i n g  w a s  also h e l d  o n  A o r i l  9", 
19S6, o v e r  the t e l e p h o n e ,  a n d  s u g g e s t s  t h a t  if chat m e e c i h g  w e r e  
i l l e g a l ,  t h e n  the c h a i r m a n ' s  r e m o v a l  f r c m  o f f i c e  o n  A p r i l  24 w a s  
i n v a l i d .  H o w e v e r ,  as I u n d e r s t a n d  it, t h e r e  w a s  no  m e e t i n g  oil 
A p r i l  9 but, r a t h e r ,  a n  e x c h a n g e  o f  p h o n e  c alls a m o n g  v a r i o u s  
c o m m i t t e e  m e m b e r s ,  xvho d i s c u s s e d  t h e  n e e d  to h a v e  a m e e t i n g  an  
the s u b j e c t  of t h e  c h a i r m a n s h i p .  S e m e  of the c o m m i t t e e  m e m b e r s  
d i d  i n d e e d  r e q u e s t  a  m e e t i n g ,  a n d  i n f o r m e d  the c h a i r m a n  o f  the 
s u b j e c t  o f  t h e i r  c o n c e r n ,  as r e q u i r e d  b y  5 A A C  9 6 . 0 6 0 ( m ) (3). Mo 
a c t i o n  w a s  t a k e n  o n  A p r i l  9 n o r  w a s  a n y  d e c i s i o n  m a a e  o v e r  the 
phor.e; r a t h e r ,  t h e  t e l e p h o n e  c a l l s  w e r e  s i m p l y  the m e c h a n i s m  for 
s e t t i n g  u p  the A p r i l  2 4 'meeting.

O n  the f a c t s  as I u n d e r s t a n d  them, the p r o c e d u r e s
r e l a t i n g  to a d v i s o r y  c o m m i t t e e  m e e t i n g s  a n d  r e m o v a l  of o f f i c e r s  
w e r e  f o l l o w e d ,  a n d  t h e  c o m m i t t e e ' s  A p r i l  24, 1936, a c t i o n  a p p e a r s  
to b e  v a l i d .

H M B : L I S  seek

cc: s e e  a t t a c h e d

*/ T h e  1 9 8 5  p a m p h l e t  c o n t a i n i n g ' t h e  r e g u l a t i o n s  f o r  l o c a l  f i s h  
a n d  g a m e  a d v i s o r y  c o m m i t t e e s  a n d  r e g i o n a l '  c o u n c i l s  s p e c i f i e s  
u n d e r  5 * A A C  9 6 . 0 6 0 ( o ) ( 3 )  t h a t  a l l  c o m m i t t e e  m e e t i n g s  " a r e  o p e n  to 
t h e  p u b  l i d  *ncL m u s t  b e  a d v e r t i s e d  i n  t h e  a r e a  w h e r e  t h e  c o m m i t t e e  
is o r g a n i z e d . "  F u r t h e r ,  t h a t  p a m p h l e t  c i t e s  5 A A C  9 6 . 0 6 0 ( o ) (4) 
as r e q u i r i n g  t h a t  " w h e n e v e r  f e a s i b l e ,  n o t i c e  s h o u l d  b e  g i v e n  at 
-least t e n  d a y s  b e f o r e  a r e g u l a r  m e e t i n g  a n d  t h r e e  d a y s  b e f o r e  a 
s p e c i a l  m e e t i n g . "  E v i d e n t l y  the p a m p h l e t  is i n  e r r o r ,  b e c a u s e  
t h o s e  w o  provis’ion s  do n o t  a p p e a r  i n  the c o d i f i e d  v e r s i o n  o f  5 
A A C  9 6 . 0 6 0 ( o ) .  H o w e v e r ,  e v e n  ‘if t h e y  h a v e  b e e n  r e p e a l e d ,  the 
s t a t u t o r y  p u b l i c  m e e t i n g  r e q u i r e m e n t s  c o n t a i n e d  i n  A S  4 4 . 6 2 . 3 1 0  
a p p l y .  i f  the p r o v i s i o n s  h a v e  n o t  b e e n  r e p e a l e d ,  a n d  w e r e  
i n a d v e r t e n t l y  d r o p p e d  f r c m  the c o d i f i e d  r e g u l a t i o n s , a m e m o r a n d u m  
s h o u l d  b e  w r i t t e n  to  t h a t  e f f e c t  to A r t  P a t e r s o n ,  D e p a r t m e n t  of 
L a w ,  r e q u e s t i n g  t h a t  t h e y  b e  r e i n s e r t e d .
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f r o m H a r o l d  M. B r o w n  subject. j u.di.ca.tii.ve p r o c e e d -

A t t o r n e y  G e n e r a l  ings o f  the A l a s k a

a., c?' P u b l i c  U t i l i t i e s
By: * C o m m i s s i o n

M a r k  L. F i g u r a  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
C o m m e r c i a l  S e c t i o n - A n c h o r a g e

O n  M a r c h  24, 1986, the c o m m i s s i o n  in the c o u r s e  o f  a n  
o p e n  m e e t i n g  r e q u e s t e d  a d v i c e  c o n c e r n i n g  the s c o p e  o f  a d j u d i c a­
t o r y  ' a c t i v i t i e s  o f  the c o m m i s s i o n .  T h e  reauest' ari s e s  f r o m  a 
p r o p o s e d  a m e n d m e n t  to A S  4 2 . 0 5  t h a t  w o u l d  m a k e  all a c t i v i t i e s  of 
the c o m m i s s i o n  s u b j e c t  to the O p e n  M e e t i n g s  Act, A S  4 4 . 6 2 . 3 1 0  -
4 4 . 6 2 . 3 1 2 .  C u r r e n t l y ,  the O p e n  M e e t i n g s  A c t  does n o t  a p p l y  to 
" j u d i c i a l  o r  q u a s i - j u d i c i a l  b o d i e s  w h e n  h o l d i n g  a m e e t i n g  s o l e l y  
to m a k e  a d e c i s i o n  in an  a d j u d i c a t o r y  p r o c e e d i n g . "  A S  4 4 . 6 2 . -  
3 1 0 ( d ) ( 1 ) .  T h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  c o n s i d e r e d  
i n s e r t i n g  the r e l e v a n t  s e c t i o n  i n t o  H B  314, b u t  d i d  n o t  do so.

T h e  c o m m i t t e e  h a s  a s k e d  f o r  a l e t t e r  f r o m  the c o m­
m i s s i o n  i n d i c a t i n g  the a c t i v i t i e s  t h a t  the c o m m i s s i o n  c o n s i d e r s  
to b e  a d j u d i c a t o r y .  A p p a r e n t l y  the c o m m i t t e e  f e e l s  c o m f o r t a b l e  
w i t h  its i n t e r p r e t a t i o n  o f  the r e m a i n d e r  o f  the l a n g u a g e  in 
A S  4 4 . 6 2 . 3 1 0 ( d ) ( 1 ) ,  b u t  is c o n c e r n e d  a b o u t  the s c o p e  o f  a d­
j u d i c a t i v e  p r o c e e d i n g s .  S i n c e  t h e  O p e n  M e e t i n g s  A c t  e x c e p t i o n  
o n l y  a p p l i e s  to c e r t a i n  a d m i n i s t r a t i v e  a c t i o n s  t a k e n  in  a d j u d i­
c a t i v e  p r o c e e d i n g s ,  the d e f i n i t i o n  o f  " a d j u d i c a t i v e  p r o c e e d i n g s "  
is c e n t r a l  to t h e  a n a l y s i s  o f  t h e  e x i s t i n g  e x c e p t i o n .

T h e  s h o r t  l e g a l  a n s w e r  is th a t  " a d j u d i c a t o r y  p r o c e e d­
i n g s "  i n c l u d e  a l l  p r o c e e d i n g s  o f  t h e  c o m m i s s i o n  f o r  d e t e r m i n i n g  
d i s p u t e #  b e t w e e n  p a r t i e s  o r  d e t e r m i n i n g  the r i g h t s  o f  a p a r t y ,  
i n c l u d i n g  a l l  f o r m a l  d o c k e t s  o f  the c o m m i s s i o n  w i t h  the e x c e p t i o n  
o f  r u l e m a k i n g  p r o c e e d i n g s .

R e l e v a n t  A u t h o r i t i e s

/  *
T h e  O p e n  M e e t i n g s  A c t  is c o d i f i e d  a t  A S  4 4 . 6 2 . 3 1 0  -

4 4 . 6 2 . 3 1 2 .  It p r o v i d e s  g e n e r a l l y  th a t  m e e t i n g s  of  s t a t e  a g e n c i e s  
a r e  to b e  o p e n  to the p u b l i c  e x c e p t  as o t h e r w i s e  p r o v i d e d .  
A S  4 4 . 6 2 . 3 1 0 ( d ) ( 1 )  s t a t e s  thart the O p e n  M e e t i n g s  A c t  do e s  not 
a p p l y  to " j u d i c i a l  o r  q u a s i - j u d i c i a l  b o d i e s  w h e n  h o l d i n g  a m e e t ­
i n g  s o l e l y  to m a k e  a d e c i s i o n  in an a d j u d i c a t o r y  p r o c e e d i n g . "

In c o m m o n  u s a g e ,  the w o r d  " a d j u d i c a t i o n "  i n c l u d e s  ar.v 
d i s p u t e  r e s o l u t i o n  p r o c e d u r e .  < G e n e r a l l y ,  a n  a d j u d i c a t i o n  is any
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p r o c e e d i n g  for d e t e r m i n i n g  facts o r  the r i g h t s  of p a r t i e s .  
" L i t i g a t i o n” is p r o b a b l y  the m o s t  u s e f u l  s y n o n y m  in this c o n t e x t .  
W h e n e v e r  p a r t i e s  l i t i g a t e ,  the d e c i s i o n m a k e r  a d j u d i c a t e s .  T h e  
p u r p o s e  o f  the a d m i n i s t r a t i v e  a d j u d i c a t i o n  p r o v i s i o n s  is to " p r e­
sc r i b e  a f a i r  p r o c e d u r e  for d e t e r m i n a t i o n s  of  f a c t . "  1 9 6 3  O d . 
A t t ' y  Gen. No. 10 (April 9).

A d m i n i s t r a t i v e  a d j u d i c a t i o n  has, h o w e v e r ,  t a k e n  o n  the 
m o r e  l i m i t e d  m e a n i n g  o f  all d e c i s i o n m a k i n g  e x c e p t  r u l e m a k i n a .  
T h e  O p e n  M e e t i n g s  A c t  is f o u n d  in A S  44.62, the A d m i n i s t r a t i v e  
P r o c e d u r e  A c t  ( A P A ) . A S  4 4 . 6 2 . 0 1 0  - 4 4 . 6 2 . 3 0 0  c o n c e r n s  the
e n a c t m e n t  a n d  r e v i e w  o f  r e g u l a t i o n s .  AS 4 4 . 6 2 . 3 3 0  - 4 4 . 6 2 . 6 3 0  
are e n t i t l e d  " A d m i n i s t r a t i v e  A d j u d i c a t i o n , "  a n d  p r o v i d e  the 
p r o c e d u r e  for a l l  p r o c e e d i n g s  i n v o l v i n g  the e x p a n s i o n  o r  c o n­
t r a c t i o n  o f  s t a t e  g r a n t e d  r i g h t s ,  a u t h o r i t i e s ,  l i c e n s e s ,  or 
p r i v i l e g e s .  AS  4 4 . 6 2 . 3 6 0 ,  AS 4 4 . 6 2 . 3 7 0 .  U n d e r  the A P A  s c h e m e  of 
thin g s ,  t h e r e  a r e  thus t w o  c l a s s e s  o f  f o r m a l  a g e n c y  a c t i o n ,  r u l e -  
m a k i n g  a n d  a d m i n i s t r a t i v e  a d j u d i c a t i o n .

T h e  d e f i n i t i o n  o f  a d j u d i c a t i o n  as e v e r y t h i n g  o t h e r  t h a n  
f  r u l e m a k i n g  is a l s o  r e f l e c t e d  b y  t h e  r e c e n t  A l a s k a  S u p r e m e  C o u r t

C
o p i n i o n  in A m e r a d a  H e s s  P i p e l i n e  Corp. v. A l a s k a  P u b l i c  U t i l i t i e s  
C o m m i s s i o n . 7ll P . 2 d  1170 ( A l a s k a  1986). In A m e r a d a  H e s T j the 
c o u r t  c o n s i d e r e d  w h e t h e r  the c o m m i s s i o n  was r e q u i r e d  to e s t a b l i s h  
its c o s t  a l l o c a t i o n  p o l i c y  b y  r u l e m a k i n g .  T h e  c o u r t  n o t e d ,  "As a 
g e n e r a l  rule, a b s e n t  s t a t u t o r y  r e s t r i c t i o n s  and due p r o c e s s  
l i m i t a t i o n s ,  a d m i n i s t r a t i v e  a g e n c i e s  h a v e  t h e  d i s c r e t i o n  to set 
p o l i c y  b y  a d j u d i c a t i o n  i n s t e a d  o f  r u l e m a k i n g . "  711 P . 2d a t ' 1178. 
T h e  c o u r t  a f f i r m e d  t h e  c o m m i s s i o n ' s  a d j u d i c a t i o n  o f  c o s t s .

T h e  d i c h o t o m y  o f  r u l e m a k i n g  a n d  a d j u d i c a t i o n  p r o c e e d ­
ings is f u r t h e r  r e f l e c t e d  in A S  4 2 . 0 5 . 1 6 1 .  T h e  s e c t i o n  r e q u i r e s  
t h e  c o m m i s s i o n  to  f o l l o w  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  i n  the 
a d o p t i o n  o f  r e g u l a t i o n s ,  . b u t  e x e m p t s  t h e  c o m m i s s i o n  f r o m  the 
a d j u d i c a t i o n  p r o c e d u r e s  o f  the A c t .  F i n a l  a d m i n i s t r a t i v e  
d e t e r m i n a t i o n s ,  h o w e v e r ,  a r e  s u b j e c t  to r e v i e w  u n d e r  the A d m i n i ­
s t r a t i v e  P r o c e d u r e  Act. T h e  l e g i s l a t u r e  d i d  n o t  a p p e a r  to b e  
c o n c e r n e d  w i t h  a n y  t h i r d  a l t e r n a t i v e  to r u l e m a k i n g  a n d  a d j u d i c a ­
tion. _

•

T h e  c o n c l u s i o n  is t h a t  a l l  f o r m a l  d o c k e t s  o f  t h e  c o m ­
m i s s i o n ,  w i t h  t h e  e x c e p t i o n  o f  r u l e m a k i n g  d o c k e t s ,  i n v o l v e  a d m i n ­
i s t r a t i v e  a d j u d i c a t i o n  as t h a t  t e r m  is g e n e r a l l y  u s e d  a n d  as 
t h a t  t e r m  is u s e d  i n  the A d m i n i s t r a t i v e .  P r o c e d u r e  A c t .  I n  a d d i ­
tion, t h e  c o m m i s s i o n  e n g a g e s  in i n f o r m a l  a d j u d i c a t i o n ,  w h i c h  is 
d i s c u s s e d  b r i e f l y  below.

C
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C e r t i f i c a t i o n  and Ratemakir.e

T h e  c o m m i s s i o n  has a s k e d  s p e c i f i c a l l y  for a d v i c e  c o n­
c e r n i n g  w h e t h e r  its c e r t i f i c a t i o n  a n d  r a t e m a k i n g  p r o c e e d i n g s  are 
a d j u d i c a t o r y .  S i n c e  e a c h  o f  these types o f  p r o c e e d i n g s  m e e t  the 
r e q u i r e m e n t s  set out above, they a r e  a d j u d i c a t o r y . C e r t i f i c a t i o n  
is the g r a n t  o f  a "right, authority, l i c e n s e  or privilege.". 
A S  4 4 . 6 2 . 3 7 0 ( a ) .  C o m m i s s i o n  p r o c e d u r e s  to d e t e r m i n e  c e r t i f i c a­
ti o n  d o c k e t s  g e n e r a l l y  i n v o l v e  d e t e r m i n a t i o n s  o f  fact. F o r  e x a m­
ple, the c o m m i s s i o n  m u s t  d e t e r m i n e  in e a c h  c a s e  t h a t  the
a p p l i c a n t  f o r  c e r t i f i c a t i o n  is "fit, w i l l i n g  a n d  a b l e "  a n d  that
the u t i l i t y _  s e r v i c e s  a r e  r e q u i r e d  for the " c o n v e n i e n c e  a n d  
n e c e s s i t y  o f  the p u b l i c . "  A S  4 2 . 0 5 . 2 4 1 .  The c o m m i s s i o n  m u s t
a l s o  d e t e r m i n e  w h a t  c o n d i t i o n s  a r e  n e c e s s a r y  to p r o t e c t  the 
p u b l i c  i n t e r e s t ,  a n d  m u s t  o f t e n  d e c i d e  b e t w e e n  a p p l i c a n t s .  
C e r t i f i c a t i o n  is p r e c i s e l y  the type o f  d e c i s i o n m a k i n g  a t  w h i c h  
the a d j u d i c a t i o n  p r e v i s i o n s  o f  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  
ar e  d i r e c t e d .

R a t e m a k i n g  is n o t  as e a s i l y  a n a l o g i z e d  to the t y p e s  of  
p r o c e e d i n g s  h a n d l e d  u n d e r  the A P A ' s  a d m i n i s t r a t i v e  a d j u d i c a t i o n  
p r o v i s i o n s ,  b u t  r a t e m a k i n g  is p l a i n l y  a d j u d i c a t i o n .  T h e  c o u r t  in 
A l a s k a  P u b l i c  Uti l i t i e s '  C o m m i s s i o n  v. G r e a t e r  A n c h o r a g e  A r e a  
B o r o u g h j 534 P . 2 d  549'i 553 ( A l a s k a  1975), r e f e r r e d  to a  " f i n a l
r a c e  o r d e r "  as a  " f i n a l  a d j u d i c a t i o n . "  T h e  fa c t  c h a t  th i s  s o r t  
o f  a d j u d i c a t i o n  is n o t  r e a d i l y  h a n d l e d  u n d e r  the a d m i n i s t r a t i v e  
a d j u d i c a t i o n  p r o v i s i o n s  o f  the A P A  is the l i k e l y  r e a s o n  f o r  the 
e x e m n t i o n  o f  the c o m m i s s i o n  f r o m  t h o s e  p r o v i s i o n s .  1979 Inf. Op. 
A t t ' y  Gen. (Feb. 8; J - 6 6 - 4 5 8 - 7 9 ) .

W h a t  A d j u d i c a t i o n  Is Not

• .While .courts a n d  c o m m e n t a t o r s  o f t e n  r e f e r  to a d m i n i s­
t r a t i v e  a c t i o n  a s  i n v o l v i n g  e i t h e r  r u l e m a k i n g  o r  a d j u d i c a t i o n ,  
there, ara. a n u m b e r  o f  o t h e r  thi n g s  th a t  a g e n c i e s  do. D a v i s  h a s  
s u g g e s t e d  t h a t  t h e  c o m m e n t a t o r s  f o c u s  p e r h a p s - u n w i s e l y  o n  f o r m a l  
a g e n c y  p r o c e e d i n g s ,  w h i c h  g e n e r a l l y  do i n v o l v e  r u l e m a k i n g  o r  a d ­
j u d i c a t i o n .  2 K. C. Davis, A d m i n i s t r a t i v e  L a w  T r e a t i s e  § 1 0 . 2  
(1979). In a d d i t i o n  to r u l e m a k i n g ,  t h e r e  a p p e a r  to be a n u m b e r  o f  
( m o s t l y  i n f o r m a l )  a c t i o n s  that the c o m m i s s i o n  t a k e s  w h i c h  a r e  h o t  

a d j u d i c a t i o n :

1. G e n e r a l  p o l i c i e s .  A n y  a g e n c y  w i l l  h a v e  o c c a­
s i o n  to d i s c u s s  its p o l i c i e s  a n d  d i r e c t i o n s .  T h i s  
w i l l  o f t e n  n o t  o c c u r  in the c o n t e x t  o f  a s p e c i f i c  
r u l e m a k i n g  or a d j u d i c a t o r y  p r o c e e d i n g .

2. I n v e s t i g a t i o n / n e g o t i a t i o n .  C o m m i s s i o n  i n v e s­
t i g a t i o n  o f  u t i l i t y  p r a c t i c e s ,  g e n e r a l l y  p e r f o r m e d
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p r o c e e d i n g s .

3. B u s i n e s s  or  m a n a g e m e n t  a c t i v i t i e s .  T h e  c o m­
m i s s i o n  is r e q u i r e d  to o p e r a t e  a s u b s t a n t i a l  
a g e n c y  w i t h  a n u m b e r  of e n p l o v e e s .  T h e  i n t e r n a l  
m a n a g e m e n t  o f  the a g e n c y  is n e i t h e r  r u l e m a k i n g  n o r  
a d j u d i c a t i o n .

T h e s e  a c t i o n s  do n o t  f a l l  w i t h i n  the O p e n  M e e t i n g s  A c t  e x c e o t i c n  
set out in A S  4 4 . 6 2 . 3 1 0 ( d ) ( 1 ) .

F o r m a l  a n d  I n f o r m a l  A d j u d i c a t i o n

W h i l e  t h e  m o r e  v i s i b l e  a d j u d i c a t i o n  is the f o r m a l  a d ­
j u d i c a t i o n  in  c o m m i s s i o n  d o c k e t s ,  i n f o r m a l  a d j u d i c a t i o n  is b o t h  
c o m m o n p l a c e  a n d  i m p o r t a n t .  C o m m i s s i o n  a c t i o n  on T A  l e t t e r s ,  f o r  
e x ample, m i g h t  n o t  g e t  to d o c k e t  status, y e t  it is s t i l l  a d j u d i­
cation. It is the a g e n c y ' s  p r a c t i c e  to c o m p l y  w i t h  the O p e n  
M e e t i n g s  A c t  in th i s  t y p e  o f  i n f o r m a l  a d j u d i c a t i o n ,  e v e n  t h o u g h  
this is n o t  r e q u i r e d  b y  the Act. T h i s  s e e m s  a p p r o p r i a t e  s i n c e  
the p u r p o s e  for the a d j u d i c a t i o n  e x c e p t i o n  to the O p e n  M e e t i n g s  
A c t  a p p e a r s  to b e  to a l l o w  u n f e t t e r e d  d i s c u s s i o n  a m o n g  t h e  c o m ­
m i s s i o n e r s  o f  the e v i d e n c e  t a k e n  in a f o r m a l  p r o c e e d i n g .  T h i s  is 
g e n e r a l l y  n o t  n e c e s s a r y  a t  the i n i t i a l ,  i n f o r m a l  a d j u d i c a t i o n  
stage. In a d d i t i o n ,  t h e  r e c o r d  d e v e l o p e d  in a f o r m a l  p r o c e e d i n g ,  
a n d  the r e q u i r e m e n t  t h a t  t h e  d e c i s i o n  b e  b a s e d  u p o n  t h e  r e c o r d ,  
p r o v i d e  p r o t e c t i o n  to p a r t i e s  i n  a f o r m a l  p r o c e e d i n g  t h a t  m a y  b e  
l a c k i n g  a t  t h e  i n f o r m a l  d e c i s i o n m a k i n g  stage.

" C o n c l u s i o n ......

T h e  c o m m i s s i o n ' s  a d j u d i c a t o r y  r e s p o n s i b i l i t i e s  i n c l u d e  
all f o r m a l  d o c k e t s  ( e x c e p t  r u l e m a k i n g )  a n d  a n y  i n f o r m a l  d e c i s i o n­
m a k i n g  i n v o l v i n g  t h e  r i g h t s  o f  p a r t i e s  o r  t h e •r e s o l u t i o n  o f  d i s ­
p u t e s  b e t w e e n  p a r t i e s .  ..

M L F r a n d  *
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A p p l i c a t i o n  o f  o p e n  
m e e t i n g s  A c t

We  a d d r e s s  b y  t h i s  m e m o r a n d u m  the s c o p e  a n d  a p p l i c a t i o n  
o f  the O p e n  M e e t i n g s  Ac t ,  A S  4 4 . 6 2 . 3 1 0  -- 44.62.31-2, to m e e t i n g s  
o f  the A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  ( c o r p o r a t i o n ) .  I n  p a r ­
ticular, y o u  a s k  w h e t h e r  a  w o r k  s e s s i o n  a t t e n d e d  b y  t h e  t r u s t e e s  
is s u b j e c t  t o  t h e  A c t .  Y o u  f u r t h e r  a s k  w h e t h e r  .a s u b c o m m i t t e e  
e s t a b l i s h e d  b y  t h e  t r u s t e e s  is s u b j e c t  to t h e  A c t .  F i n a l l y ,  y o u  
a s k  w h e t h e r  m e e t i n g s  o f  t h e  b o a r d ,  o r  o f  a s u b c o m m i t t e e ,  to c o n­
s i d e r  p r o p o s e d  r e a l  e s t a t e  i n v e s t m e n t s  a r e  s u b j e c t  to t h e  Act.

c T h e  A l a s k a  O p e n  M e e t i n g s  A c t  (CKA) b r o a d l y  p r o v i d e s  
t h a t  m e e t i n g s  o f  p u b l i c  b o d i e s  in the s t a t e  b e  c o n d u c t e d  as o p e n  
m e e t i n g s .  A n  o p e n  m e e t i n g  r e q u i r e s  r e a s o n a b l e  p u b l i c  n o t i c e ,  
and, u n l e s s  the b o d y  v o t e s  to a d j o u r n  i n t o  e x e c u t i v e  s e s s i o n  to 
d i s c u s s  one o f  s e v e r a l  n a r r o w l y  p r o s c r i b e d  m a t t e r s ,  a n  o p p o r t u n­
it y  for the p u b l i c  to o b s e r v e  the p r o c e e d i n g s .  O n  e a c h  o c c a s i o n  
t h a t  c o v e r a g e  o f  t h e  O M A  h a s  b e e n  at i s s u e ,  t h e  A l a s k a  S u p r e m e  
C o u r t  h a s  b r o a d l y  c o n s t r u e d  the p a r a m e t e r s  o f  t h e  OMA. E . g . , 
U n i v e r s i t y  o f  A l a s k a  v. G e i s t a u t s , 666 P . 2d  424 ( A l a s k a  1 9 8 3 ) ( a d­
v i s o r y  u n i v e r s i t y  t e n u r e  c o m m i t t e e  s u b j e c t  to t h e  O M A ) ; H a m m o n d  
v. N o r t h  S l o p e  B o r o u g h , 6 4 5  P . 2 d  7 5 0  ( A l a s k a  1 9 8 2 ) ( a d v i s o r y  t a s k  

' f o r c e s  s u b j e c t  to  O M A ) .  A c t i o n  t a k e n  a t  a m e e t i n g  n o t  i n  c o n­
f o r m a n c e  to t h e  A c t  m a y  b e  d e c l a r e d  v o i d ,  A S  4 4 . 6 2 . 3 1 0 ( f ) ,  t h o u g h  
the c o u r t  h a s  r e c o g n i z e d  t h a t  a  j u d i c i a l  d e c l a r a t i o n  o f  n o n c o n­
f o r m a n c e  is, at  t i m e s ,  t h e  m o r e  s i g n i f i c a n t  e n f o r c e m e n t  m e c h a n ­
ism. A l a s k a  C o m m u n i t y  C o l l e g e ' s  F e d e r a t i o n  o f  T e a c h e r s .  L o c a l  
No. 24(T4 v. t/niversity o f  A l a s k a , 6 T) P . 2 d  886 ( A l a s k a  1984).

A s  y o u  k n o w ,  t h e  O M A  a p p l i e s  to t h e  c o r p o r a t i o n .  1 9 8 2  
Inf. Op. A t t ' y  Gen. (Dec. 2; 3 6 6 - 2 6 9 - 8 3 ) .  W e  r e c o g n i z e ,  i n  this 
r e g a r d ,  t h a t  r e g u l a r l y  s c h e d u l e d  m e e t i n g s  o f  t h e  t r u s t e e s  h a v e  
b e e n  c o n d u c t e d  i n  a m a n n e r  c o n s i s t e n t  w i t h  the OM A .  W e  f u r t h e r  
r e c o g n i z e  t h a t  t h e  c o r p o r a t i o n  h a s  u n d e r t a k e n  o t h e r  e f f o r t s  to 
a s s u r e  b r o a d  p u b l i c  k n o w l e d g e  o f  a u d  a c c e s s  to t h e  a c t i v i t i e s  o f  
the c o r p o r a t i o n .  Y o u  ask, t h o u g h ,  w h e t h e r  a  " w o r k  s e s s i o n "  m e e t ­
ing  o f  t h e  t r u s t e e s  is s u b j d c t  to t h e  OMA. 3 y  " w o r k  s e s s i o n "  we  
m e a n  a m e e t i n g  a t  w h i c h  the t r u s t e e s  a n d  s t a f f  d i s c u s s  p u b l i c  
m a t t e r s  o n  a n  i n f o r m a l ,  b a c k g r o u n d  b a s i s ,  b u t  a t  w h i c h  n o  f o r m a l  
a c t i o n  is taken.
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F e b r u a r

W h i l e  the A l a s k a  S u p r e m e  C o u r t  h a s  n o t  as y e t  a d d r e s s e d  
t h e  a p p l i c a b i l i t y  o f  the A c t  to " w o r k  s e s s i o n s "  o f  a c o v e r e d  p u b­
lic  b o d y ,  w e  t h i n k  it e x t r e m e l y  l i k e l y  t h a t  the c o u r t  w o u l d  c o n­
c l u d e  t h a t  the A c t  a p p l i e s  to a l l  m e e t i n g s  w h e r e  a q u o r u m  ox a 
p u b l i c  b o d y  is p r e s e n t ,  r e g a r d l e s s  o f  w h e t h e r  t h e  c o n d u c t  o f  
'formal a c t i o n "  is c o n t e m p l a t e d .  1/ T h e  c r i t i c a l  p r e r e q u i s i t e  i n  
t e r m s  of  a p p l i c a b i l i t y  o f  t h e  O M A  is the e x i s t e n c e  of  a " p u b l i c  
b o d y , "  g e n e r a l l y  d e f i n e d  to i n c l u d e  a n y  m u l t i - m e m b e r e d ,  p u b l i c l y  
f i n a n c e d  e n t i t y _ w h i c h  p e r f o r m s  a  g o v e r n m e n t  f u n c t i o n .  S e e  1985 
Inf. Op. A t t ' y  Gen. (Jan. 30; 3 6 6 - 3 3 0 - 8 5 ) .  S e e  a l s o  I n  Re S c i o -  
l i n o  v. R y a n , 4 3 1  II.Y.S.2 d  6 6 4  (N.Y. Sup. Ct. iDoO. S e e  g e n e r a l­
ly. O p e n  M e e t i n g s ;  T ^ p e s  o f  B o d i e s  C o v e r e d , N a t i o n a l  A s s ' n  o f  
‘A t t o r n e y s  G e n e r a l  (19/9). G i v e n  t h e  e x i s t e n c e  o f  a  " p u b l i c  
b o d y , "  c o u r t s  in o t h e r  j u r i s d i c t i o n s  u n i f o r m l y  h e l d  t h a t  A c t s  
c o m p a r a b l e  to the O M A  a p p l y  to " w o r k  s e s s i o n s "  cr o t h e r  i n f o r m a l  
m e e t i n g s ,  h o w e v e r  l a b e l e d ,  w h e r e  "public, b u s i n e s s "  is d i s c u s s e d .  
E . g . , S a c r a m e n t o  N e w s p a p e r  G u i l d  v. S a c r a m e n t o  C o u n t y  F o a r d  o f  
S u p e r v i s i o n , 69 Ca l .  Rp  c r . 4313 (C a l . A p p .  1968) ; I o w n  o f  P a l m
B e a c h  v. Grariison, 250 So. 2 d  4 7 3  (Fla. 1 9 7 4 ) ;  G r e i n  v. E o a r d  ex' 
E d u c a t i o n s , 3 4 3  N . W . 2 d  71o (Neb. 19 8 4 ) ;  In Re P o m b r o s k e , 4 6 2
N . Y . S . 2 a  146 (N.Y. Sup. 198 2 ) .  I n  l a r g e  part, c o u r t s  a d o p t  a n  
e x p a n s i v e  a p p l i c a t i o n  o f  s u n s h i n e  l a w s  to l i m i t  t h e  p o t e n t i a l  o f  
s e c r e t i v e  d e c i s i o n - m a k i n g .  A s  t h e  C a l i f o r n i a  c o u r t  o b s e r v e d  i n  
S a c r a m e n t o  N e w s p a p e r  G u i l d , " [ A ] n  i n f o r m a l  c o n f e r e n c e  o r  c a u c u s  
p e r m i t s  c r y s t a l l i s a t i o n  o x  s e c r e t  d e c i s i o n s  to a  p o i n t  j u s t  s h o r t  
o f  c e r e m o n i a l  a c c e p t a n c e .  T h e r u  is r a r e l y  a n y  p u r p o s e  to a  n o n­
p u b l i c  p r e - m e e t i n g  c o n f e r e n c e  e x c e p t  to c o n d u c t  s o m e  p a r t  o f  the 
d e c i s i o n a l  p r o c e s s  b e h i n d  c l o s e d  d o o r s . "  69 C a l .  R p t r .  at  487.d e c i s i o n a l  p r o c e s s

W e  b e l i e v e  a n  A l a s k a  c o u r t  w o u l d  r e a c h  a  s i m i l a r  c o n­
c l u s i o n .  T h e  A l a s k a  S u p r e m e  C o u r t  e m p l o y e d  a  l i t e r a l  t e s t  to 
'determine a p p l i c a t i o n  o f  t h e  O M A  i n  C e i a t a u t s , • a n d  t h e  O M A  a p ­
p l i e s ,  b v  its t e r m s ,  to " a n y "  m e e t i n g  of  a  c o v e r e d  b o d y .  I n d e e d ,  
t h e  A l a s k a  v e r s i o n  o f  a n  O M A  i3 s o m e w h a t  u n u s u a l  i n  its b r o a d  
a p p l i c a t i o n  to a d v i s o r y  as w e l l  a s  d e c i s i o n a l  b o d i e s .  F u r t h e r ,  
a n y  i m p l i e d  r e s t r i c t i o n  o f  the O M A  to e x c l u d e  " w o r k  s e s s i o n s "  
w o u l d  n o t  b e  r e a d i l y  r e c o n c i l a b l e  w i t h  t h e  b r o a d  p u r p o s e s  s t a t e d  
i n  A S  44".62.312. I n  s h o r t ,  w e  b e l i e v e  t h a t  a n y  " w o r k  s e s s i o n "  a t  
w h i c h  a q u o r u m  is i n  a t t e n d a n c e  is a p u b l i c  m e e t i n g  u n d e r  t h e  
O M A ,  a n d  s h o u l d  t h e r e f o r e  c o n f o r m  to O M A  p r o c e d u r e s .

1 /  W e  d o  n o t e  t h a t  a  s u p e r i o r  c o u r t  r e c e n t l y  r u l e d  t h a t  the 
S o a r d  o f  F i s h e r i e s  v i o l a t e d  t h e  C K A  w h e r e  the E o a r d  o f  F i s h e r i e s  
d i s c u s s e d  p r o p o s e d  r e g u l a t i o n s  a t  a d i n n e r  m e e t i n g  w h i c h  f o l l o w e d  
t h e  a d j o u r n m e n t  o f  a r e g u l a r  b o a r d  m e e t i n g .  J o h n s o n  v. S t a t e  o f  
A l a s k a ^  B o a r d  o f  F i s h e r i e s ,  No. 3 K N - 3 3 - 3 8 6  C I V  ( A l a s k a  S u p e r . ,  

F e b .  11, 1 9 8 5 ) .



I f  F o l l o w i n g  Che E e r a s  cace, Che F l o r i d a  A t t o r n e y  G e n e r a l  a d ­
v i s e d  t h a t  e v e n  w h e r e  the a u t h ority, to l e a s e  o r  p u r c h a s e  h a d  b e e n  
d e l e g a t e d  to a  s i n g l e  i n d i v i d u a l ,  t h e  F l o r i d a  s t a t u t e  p r o h i b i t e d  
the n e g o t i a t i o n s  f r o m  t a k i n g  p l a c e  in  s e c r e t .  1 9 7 4  Op. Fla. 
A t t ' y  Gen. 9 7 4 - 2 9 4 .

Y o u  n e x t  a s k  w h e t h e r  a  s u b c o m m i t t e e  c o n s i s t i n g  o f  a 
l i m i t e d  n u m b e r  of t r u s t e e s  is s u b j e c t  to the OMA. I f  t h e  subcoin- • 
m i c t e e  is n o t  e s t a b l i s h e d  b y  f o r m a l  a c t i o n ,  a n d  t h e r e f o r e  does 
n o t  e n j o y  a n y  d e l e g a t e d  a u t h o r i t y ,  t h e  C M A  w o u l d  n o t  a p p l y  u n l e s s  
a  q u o r u m  o f  t h e " f u l l  b o d y  is p r e s e n t  at a s u b c o m m i t t e e  m e e t i n g .
In  c o n t r a s t ,  w h e r e  the s u b c o m m i t t e e  is f o r m a l l y  e s t a b l i s h e d  as a n  
e n t i t y  w i t h  s p e c i f i c  r e s p o n s i b i l i t i e s  -- e v e n  i f  a d v i s o r y  in- 
n a t u r e  —  the G M A  l i k e l y  a p p l i e s ,  t h o u g h  w e  a r e  a w a r e  t h a t  o n e  
c o u r t  c o n c l u d e d  t h a t  a c o m p a r a b l e  O M A  a p p l i e d  to a  s u b c o m m i t t e e  
w o r k  s e s s i o n  o n l y  b e c a u s e  o f  t h e  s c o p e  o f  t h e  d e l e g a t i o n  to the 
s u b c o m m i t t e e .  See J o u r n a l  P u b l i s h i n g  C o m p a n y  o f  R o c k v i l l e .  Inc. 
v /  Towr. c f  E n f i e l d, 372 A . 2 d  193 (Conn. Sup. . It  is thus
a r g u a b l e  —  t h o u g h  n o t  i n  o u r  v i e w  a p r e f e r a b l e  i n t e r p r e t a t i o n  —  
t h a t  a p p l i c a t i o n  o f  t h e  OM a  to s u b c o m m i t t e e  m e e t i n g s  d e p e n d s  o n  
t h e  s c o p e  o f  the d e l e g a t i o n  to t h e  s u b c o m m i t t e e .

Y o u  f i n a l l y  a s k  w h e t h e r  m e e t i n g s  to d i s c u s s  p r o p o s e d  
r e a l  e s t a t e  t r a n s a c t i o n s  m u s t  b e  c o n d u c t e d  i n  p u b l i c  m e e t i n g s .  
C o m p a r a b l e  s t a t u t e s  in o t h e r  j u r i s d i c t i o n s  o f t e n t i m e s  i n c l u d e  as 
a  s p e c i f i c  b a s i s  to a d j o u r n  i n t o  e x e c u t i v e  s e s s i o n  to d i s c u s s  the 
s a l e  o r  a c q u i s i t i o n  o f  p u b l i c  p r o p e r t y .  T h e  O M A  d o e s  n o t  i n c l u d e  
a  g e n e r a l  " t r a n s a c t i o n a l "  e x c e p t i o n ,  a n d  it is u n l i k e l y  that- a 
c o u r t  w o u l d  i m p l y  a g e n e r a l  e x c e p t i o n .  S e e , e . g . , C i t y  o f  M i a m i  
-3 e a c h  v. H e m s , 2 4 5  So. 2 d  38 (Fla. 1971). 27 T h a t  n o  g e n e r a l  
e x c e p t i o n  is p r o v i d e d  d o e s  n o t ,  h o w e v e r ,  s u g g e s t  t h a t  t h e  t r u s t­
ees, o r  a c o n s t i t u e n t  s u b c o m m i t t e e ,  m a y  n o t  e l e c t  to a d j o u r n  in t o  
e x e c u t i v e  s e s s i o n  to  d i s c u s s  t h e  m a t t e r s  s t a t e d  in  AS 4 4 . 6 2 . 3 1 0 -  

(c)(1) —  (3):

-(c) T h e  f o l l o w i n g  e x c e p t e d  s u b j e c t s  m a y  b e  
d i s c u s s e d  in a n  e x e c u t i v e  s e s s i o n :

(1) m a t t e r s ,  t h e  i m m e d i a t e  k n o w l e d g e  o f  
--••• w h i c h  w o u l d  c l e a r l y  h a v e  a n  a d v e r s e  e f f e c t  u p o n

t h e  f i n a n c e s  c f  t h e  g o v e r n m e n t  u n i t ;

(2) s u b j e c t s  t h a t  t e n d  t o  p r e j u d i c e  the 
r e p u t a t i o n  a u d  c h a r a c t e r  o f  a n y  p e r s o n ,  p r o v i d e d  
t h e  p e r s o n  m a y  r e q u e s t  a p u b l i c  d i s c u s s i o n ;
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(3) m a t t e r  w h i c h  b y  law, m u n i c i p a l
c h a r t e r ,  o r  o r d i n a n c e  a r e  r e q u i r e d  to b e  c o n f i d e n­
tial.

A S  4 4 . 6 2 . 3 1 0 ( c ) .  T o  a d j o u r n  in t o  e x e c u t i v e  s e s s i o n ,  t h e  b o d y  
m u s t  v o t e  t o  do so in  a p u b l i c  forum, a n d  i f  a n  e x e c u t i v e  s e s s i o n  
is c o n d u c t e d ,  n o  a c t i o n  m a y  b e  taken.

A s  y o u  n o t e ,  i n  m o s t  i n s t a n c e s  w h e r e  a p a r t i c u l a r  r e a l  
e s t a t e  t r a n s a c t i o n  is d i s c u s s e d ,  it is l i k e l y  t h a t  a c o m p e l l i n g  
n e e d  to  a d j o u r n  i n t o  e x e c u t i v e  s e s s i o n  e x i sts. If n o t h i n g  else, 
c o n s i d e r a t i o n  o f  a p r o p o s e d  t r a n s a c t i o n  i n  a p u b l i c  f o r u m  m a y  
j e o p a r d i s e  t h e  n e g o t i a t i n g  p o s t u r e  of  the c o r p o r a t i o n  to t h e  d e­
t r i m e n t  o f  the c o r p o r a t i o n .  See A S  4 4 . 6 2 . 3 1 0 ( c ) ( 1 ) .  S i m i l a r l y ,  
s i n c e  the c o r p o r a t i o n  m a y  o n l y  p u r c h a s e  a l i m i t e d  i n t e r e s t  in a 
r e a l  p r o p e r t y  p u r c h a s e ,  * the p r o p o s e d  b i d  o f  a n y  p a r t i c i p a t i n g  
p a r t n e r s  m a y  w e l l  b e  c o n f i d e n t i a l .  S e e  W o o d  a n d  R h o d e ,  Inc. v. 
S t a t e , 565 P . 2 d  139 ( A l a s k a  1977).

W e  r e c o g n i s e  t h a t  s t r i c t  a d h e r e n c e  to O M A  p r o c e d u r e s  
m a y  p l a c e  A P F C  in t h e  a w k w a r d  p o s i t i o n  of p r o v i d i n g  n o t i c e  o f  a 
p u b l i c  m e e t i n g ,  o n l y  to t h e n  a s s e m b l e  a n d  v o t e  t o  a d j o u r n  i n t o  
e x e c u t i v e  s e s s i o n .  G i v e n  the s u b s t a n t i a l  p u b l i c  i n t e r e s t  in A P F C  
p r o c e e d i n g s ,  y o u  m a y  w i s h  to c o n s i d e r  s e g r e g a t i n g  t h e  a g e n d a  to 
t h e  e x t e n t  p o s s i b l e  b e t w e e n  " p u b l i c "  a n d  " e x e c u t i v e  s e s s i o n "  
i s s u e s .  " P u b l i c "  i s s u e s  c a n  b e  d i s c u s s e d  a t ' r e g u l a r l y  s c h e G u l e d  
a n d  n o t i c e d  m e e t i n g s  o f  t h e  t r u s t e e s .  In c o n t r a s t ,  w h e r e  m e e t ­
in g s  a r e  c o n v e n e d  to d i s c u s s  m a t e r i a l  w h i c h  w i l l  l i k e l y  b e  a d ­
d r e s s e d  i n  e x e c u t i v e  s e s s i o n ,  the p u b l i c  n o t i c e  m a y  s t a t e  t h a t  
t h e  s u b s t a n c e  o f  t h e  m e e t i n g  w i l l  l i k e l y  t a k e  p l a c e  i n  e x e c u t i v e  
s e s s i o n .  A n d  s i n c e  t h e  c o n s i d e r a t i o n  o f  p r o p o s e d  r e a l  e s t a t e  
i n v e s t m e n t s  t y p i c a l l y  is c o n d u c t e d  o n  a s p o n t a n e o u s  b a s i s  as 
i n v e s t m e n t  p o s s i b i l i t i e s  u r i s e ,  n o t  o n  a  r e g u l a r l y  s c h e d u l e d  
b a s i s ,  i t  m a y  b e  a p p r o p r i a t e  to c o n s i d e r  t h e  r e g u l a r  p u b l i c a t i o n  
o f  a  " g e n e r i c "  p u b l i c  n o t i c e  w h i c h  s t a t e s  t h a t  i n f o r m a t i o n  r e ­
g a r d i n g  t h e  s p e c i f i c  t i m e  a n d  l o c a t i o n  o f  t h e  m e e t i n g  m a y  b e  o b­
t a i n e d  t h r o u g h  t h e  c o r p o r a t i o n .  I f  t h e s e  s u g g e s t e d  p r o c e d u r e s  do 
n o t  o f f e r  a  w o r k a b l e  a c c o m m o d a t i o n  o f  t h e  c o r p o r a t i o n ' s  b u s i n e s s  
n e c e s s i t i e s  a n d  C K A  r e q u i r e m e n t s ,  it r e m a i n s  p o s s i b l e  to a v o i d  
a p p l i c a t i o n  o f  t h e  O M A  i f  r e a l  e s t a t e  i n v e s t m e n t  p r o p o s a l s  a r e  
n o t  a d d r e s s e d  a t  a m e e t i n g  a t  w h i c h  a q u o r u m  o f  a p u b l i c  b o d y  is 
p r e s e n t .  T h u s ,  t h e  t r u s t e e s  m a y  e l e c t  to a r t i c u l a t e  g e n e r a l  
i n v e s t m e n t  g u i d e l i n e s ,  a n d  to t h e n  d e l e g a t e  to s t a f f  the a u t h o r­
i t y  to c o n s i d e r  w h e t h e r  s p e c i f i c  p r o p o s a l s  m e e t  t h e  s t a t e d  i n­
v e s t m e n t  c r i t e r i a .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  r e g a r d i n g  O M A  r e ­
q u i r e m e n t s ,  p l e a s e  f e e l  f r e e  to c o n t a c t  me. .

F e b r u a r y  2 1 ,  1 9 8 5
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E v a l u a t i o n  o f  A n ­
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p l e x  p r o p o s a l s

P r o p o s a l s  s u b m i t t e d  in r e s p o n s e  to the o u t s t a n d i n g  r e­
q u e s t  for p r o p o s a l s  (RFP) f o r  the A n c h o r a g e  O f f i c e  C o m p l e x  (AOC) 
are due o n  o r  b e f o r e  F e b r u a r y  7, 1985. Y o u  h a v e  a s k e d  w h e t h e r  
a l l  o r  p a r t  o f  a n y  A O C  p r o p o s a l s  a r e  s u b j e c t  to p u b l i c  d i s c l o­
sure, a n d  if so, a t  w h a t  p o i n t  i n  the p r o c e e d i n g s .  Y o u  h a v e  also 
a s k e d  w h e t h e r  the m e e t i n g s  o f  the e v a l u a t i o n  c o m m i t t e e ,  a b o d y  
e s t a b l i s h e d  b y  the R F ?  to e v a l u a t e  the p r o p o s a l s  for a e s t e t i c  
c o n s i d e r a t i o n s ,  a r e  s u b j e c t  to t h e  r e q u i r e m e n t s  o f  the O p e n  M e e t­
ings A c t  (OMA), A S  4 4 . 6 2 . 3 1 0  —  4 4 . 6 2 . 3 1 2 .

As  w e  d i s c u s s  be l o w ,  w e  b e l i e v e  th a t  all m a t e r i a l s  r e­
c e i v e d  p u r s u a n t  to the R F P  a r e  " p u b l i c  d o c u m e n t s "  s u b j e c t  to d i s­
clo s u r e ,  b u t  t h a t  d i s c l o s u r e  of  c e r t a i n  r e c o r d s  m a y  b e  d e l a y e d  
u n t i l  a t e n t a t i v e  c o n t r a c t  aw a r d .  W e  f u r t h e r  r e c o m m e n d  that p r o­
c e e d i n g s  o f  the e v a l u a t i o n  c o m m i t t e e  c o n f o r m  to the O M A  r e q u i r e­
m e n t s ,  t h o u g h  o u r  a d v i c e  in  this r e s p e c t  s h o u l d  b e  r e c o g n i z e d  as 
a  p r u d e n t ,  c o n s e r v a t i v e  r e s p o n s e  to a l e g a l  q u e s t i o n  w h i c h  is n o t  
c l e a r l y  r e s o l v e d  u n d e r  t h e  c u r r e n t  st a t u s  o f  the law.

I .

W e  f i r s t  a d d r e s s  w h e t h e r  m a t e r i a l s  r e c e i v e d  i n  r e s p o n s e  
t o  t h e *RFP a r e  p u b l i c  r e c o r d s  s u b j e c t  to d i s c l o s u r e  u p o n  r e q u e s t .  
AS 0 9 . 2 5 . 1 1 0  p r o v i d e s  i n  p a r t  t h a t  " [u j n l e s s  s p e c i f i c a l l y  p r o­
v i d e d  o t h e r w i s e  the [reco r d s ]  o f  a l l  a g e n c i e s  a n d  d e p a r t m e n t s  are 
p u b l i c  r e c o r d s  a n d  a r e  o p e n  to i n s p e c t i o n  b y  the p u b l i c . . . . "  
R e g u l a t i o n s  i m p l e m e n t i n g  the s t a t u t o r y  d i s c l o s u r e  m a n d a t e  a r e  set 
o u t  at 6 A A C  9 5 . 0 1 0  -- 6 ..AC 95.900. T h e  s t a t u t e  a n d  t h e  a c c o m­
p a n y i n g  r e g u l a t i o n s  a r e  b r o a d l y  c o n s t r u e d  to e f f e c t u a t e  the p u b­
li c ' s  a c c e s s  to g o v e r n m e n t a l  d o c u m e n t s  a n d  r e l a t e d  r e c o r d s .  See 
C i t v  o f  K e n a i  v. K e n a i  P e n i n s u l a  N e w s p a p e r s ,  I n c .. 642 P . 2d 13To 
( A l a s k a  l982i ^ e e  a l s o  C a r t e r  v. A l a s k a  P u b l i c  E m p l o y e e s '  A s s o­
c i a t i o n , 6 6 3  ? . 2 d  916 ( A l a s k a  1983). lV '

1/ A n  e x p a n s i v e  s t a t e m e n t  o f  the s t a t e ' s  p o l i c y  w i t h  r e s p e c t  to 
t h e  p u b l i c ' s  a c c e s s  to p u b l i c  d o c u m e n t s  is p r o v i d e d  i n  6 A A C  

9 5 . 0 1 0 .



W e  t h i n k  it c l e a r  that a l l  m a t e r i a l s  r e c e i v e d  in r e ­
s p o n s e  to the RFP are w i t h i n  the a m b i t  o f  AS 0 9 . 2 5 . 1 1 0  and 6 A A C  
95. T h e  d e f i n i t i o n  o f  a " r e c o r d "  s u b j e c t  to d i s c l o s u r e  is c o m­
p r e h e n s i v e  i n  scope, a n d  i n c l u d e s  d o c u m e n t s ,  d e s i g n s  o r  m o d e l s  
'received u n d e r  l a w  or  in c o n n e c t i o n  w i t h  the t r a n s a c t i o n  of  o f ­
f i c i a l  b u s i n e s s , "  6 A A C  9 5 . 9 0 0 ( 4 ) .  We  h a v e  p r e v i o u s l y  a d v i s e d  
t h a t  d o c u m e n t s  r e c e i v e d  in r e s p o n s e  to a n  R F P  are r e c o r d s  s u b j e c t  
to d i s c l o s u r e  in a p p r o p r i a t e  i n s t a n c e s .  See 1982 Inf. Op. A t t ' y  
Gen. (Sept. 21; 1 6 6 - 2 3 1 - 8 3 ) ;  1 9 8 2  Inf. Op. A t t ' y  Gen. (Feb. 2; 
J 6 6 - 4 2 4 - 8 2 ) .  A r c h i t e c t u r a l  m o d e l s  o f  a r e s p o n d e n t ' s  p r o p o s e d  
d e s i g n  a r e  as m u c h  a p u b l i c  r e c o r d  as are the w r i t t e n  p r o p o s a l s ,  
a n d  a r e  thus s i m i l a r l y  s u b j e c t  to d i s c l o s u r e .

T h e  r e g u l a t i o n s  r e c o g n i z e ,  h o w e v e r ,  that the d i s c l o s u r e  
o f  c e r t a i n  r e c o r c s  r e c e i v e d  in the c o u r s e  o f  o f f i c i a l  b u s i n e s s  
m a y  d e t r i m e n t a l l y  a f f e c t  o t h e r  l e g i t i m a t e  c o n c e r n s .  6 A A C  95.- 
0 9 0 ( a ) ( 4 )  thus p r o v i d e s  t h a t  d i s c l o s u r e  is n o t  r e q u i r e d  i f  n o n ­
d i s c l o s u r e  is a u t h o r i z e d  b y  a s p e c i f i c  s t a t u t e ,  r e g u l a t i o n ,  o r  
j u d i c i a l l y  r e c o g n i z e d  p r i v i l e g e .  T h e  m o s t  t y o i c a l  p r i v i l e g e  
w h i c h  w a r r a n t s  n o n d i s c l o s u r e  a r i s e s  w h e r e  a recc. d c o n t a i n s  c o n­
f i d e n t i a l  p e r s o n a l  o r  p r o p r i e t a r y  i n f o r m a t i o n ,  the d i s c l o s u r e  o f  
w h i c h  w o u l d  i m p e r m i s s i b l y  c o m p r o m i s e  a n  i n d i v i d u a l ' s  o r  f i r m ' s  
c o n s t i t u t i o n a l l y  p r o t e c t e d  p r i v a c y  i n t e r e s t .  See F a l c o n  v. A l a s­
k a  P u b l i c  O f f i c e s  C o m m i s s i o n , 570 P. 2d 4 6 9  ( A l a s k a  1977); W o o d  
a n d  Rhode,, Inc. v. S t a t e , F65 P . 2d  139 ( A l a s k a  1977). I n  the 
c o n t e x t  o f  a p u b l i c  p r o c u r e m e n t ,  w e  a l s o  p r e v i o u s l y  r e c o g n i z e d  
t h a t  n o n d i s c l o s u r e  is w a r r a n t e d  i f  d i s c l o s u r e  w o u l d  s u b s t a n t i a l l y  
a f f e c t  t h e  i n t e g r i t y  o f  the p e n d i n g  s o l i c i t a t i o n  a n d  e v a l u a t i o n  
p r o c e s s .  S e e  1 9 8 2  Inf. Op. A t t ' y  Gen. (Feb. 2; J 6 6 - 4 2 4 - 8 2 ) .

I n  the p r e s e n t  i n s t a n c e ,  w e  a r e  a d v i s e d  t h a t  r e s p o n­
d e n t s  to t h e  R F P  w i l l  s u b m i t  to W i l l i a m  K i n g  a n d  A s s o c i a t e s ,  t h e  
s t a t e ' s  c o n s u l t a n t ,  c e r t a i n  d o c u m e n t s  a n d  a w o r k  m o d e l  o f  t h e  
A C C .  S a f e g u a r d s  a r e  p r o v i d e d  to a s s u r e  t h a t  t h e  a e s t h e t i c  e v a l u­
a t o r s  and s t a f f  d o  n o t  k n o w  t h e  i d e n t i t y  o f  t h e  r e s p o n d e n t s . 
E v a l u a t i o n  o f  the f i n a n c i a l  d a t a  is a n  o b j e c t i v e  p r o c e s s  i n  a c -  

• c o r d a n c e  w i t h  a d e f i n e d  f o r m u l a .  T h e  f i n a n c i a l  e v a l u a t i o n  w i l l  
f o l l o w  t h e  a e s t h e t i c  e v a l u a t i o n .  U p o n  r e c e i p t  o f  a r e s p o n s e  to 
t h e  RF P ,  t h e  p a c k e t  c o n t a i n i n g  f i n a n c i a l  d a t a  w i l l  b e  s e g r e g a t e d  
a n d  h e l d  b y  a s e c u r i t y  a g e n t  u n t i l  t h e  f i n a n c i a l  e v a l u a t i o n .  T h e  
p r o j e c t  m o d a l  a n d  r e l a t e d  d o c u m e n t s  w i l l  b e  a s s i g n e d  a  n u m b e r  to 
a s s u r e  t h a t  the i d e n t i t y  o f  t h e  p r o p o n e n t  w i l l  n o t  b e  k n o w n  
t h r o u g h o u t  the e v a l u a t i o n  p r o c e s s .

D u r i n g  t h e  e v a l u a t i o n  p r o c e s s ,  w e  b e l i e v e  t h a t  the f i­
n a n c i a l  c o m p o n e n t  o f  t h e  p r o p o s a l  is n o t  s u b j e c t  to d i s c l o s u r e  
b e f o r e  c o n t r a c t  a w a r d .  F u r t h e r ,  t h e  s t a t e  o r  i t s  a g e n t s  m a y  
p r o p e r l y  d e c l i n e  to d i s c l o s e  r e c o r d s  w h i c h  w o u l d  c o m p r o m i s e  the

A n s e l m  S t a a c k ,  D e p u t y  C o m m i s s i o n e r  J a n u a r y  30, 1985
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a n o n y m i t y  o f ^  the a e s t h e t i c  e v a l u a t i o n  p r o c e s s .  In b o t h  i n­
stances, n o n d i s c l o s u r e  is n e c e s s a r y  zo p r e s e r v e  the i n t e g r i t v  o f  
the e v a l u a t i o n  p r ocess.

It is o u r  u n d e r s t a n d i n g  t h a t  p u b l i c  d i s c l o s u r e  o f  the 
m o d e l s  a n d  r e l a t e d  d o c u m e n t s  w o u l d  n o t  i m p a i r  the e v a l u a t i o n  p r o­
cess. A c c o r d i n g l y ,  t h o s e  r e c o r d s  a r e  s u b j e c t  to d i s c l o s u r e  u p o n  
a n  a p p r o p r i a t e  w r i t t e n  r e q u e s t .  (You h a v e  no a f f i r m a t i v e  o b l i g a­
tio n  —  i.e., a b s e n t  a r e q u e s t  -- to m a k e  the m o d e l s  a v a i l a b l e  
f or p u b l i c  v i e w i n g . )  F u r t h e r ,  y o u  m a y  e s t a b l i s h  r e a s o n a b l e  r u l e s  
to g o v e r n  p u b l i c  v i e w i n g  o f  the d o c u m e n t s .  F o r  e x a m p l e ,  y o u  m a y  
s c h e d u l e  l i m i t e d  v i e w i n g  o p p o r t u n i t i e s ,  a n d  a d v i s e  p e r s o n s  w h o  
r e q u e s t  to v i e w  the m o d e l s  t h a t  t h e y  w i l l  b e  a v a i l a b l e  f o r  p u b l i c  
v i e w i n g  o n  o n l y  t h o s e  s c h e d u l e d  o c c a s i o n s .

II.

£

W e  n e x t  a d d r e s s  w h e t h e r  m e e t i n g s  of the e v a l u a t i o n  c o m­
m i t t e e  a r e  s u b j e c t  to t h e  r e q u i r e m e n t s  o f  the O p e n  M e e t i n g s  Act, 
A S  4 4 . 6 2 . 3 1 0  -- 4 4 . 6 2 . 3 1 2 .  We u n d e r s t a n d  t h a t  the R F P  p r o v i d e s  
f o r  the a p p o i n t m e n t  o f  a f i v e - p e r s o n  c o m m i t t e e  to e v a l u a t e  the
p r o p o s a l s  for a e s t h e t i c  c o n s i d e r a t i o n s .  T h e  c o m m i t t e e  w i l l  c o n­
sis t  o f  t h r e e  e x e c u t i v e  b r a n c h  a p p o i n t e e s ,  a r e p r e s e n t a t i v e  o f  
the M u n i c i p a l i t y  o f  A n c h o r a g e ,  a n d  a p r i v a t e  a r c h i t e c t  a p p o i n t e d  
"by the state. E a c h  c o m m i t t e e  m e m b e r  w i l l  s e p a r a t e l y  e v a l u a t e  the 
p r o p o s a l s ,  a n d  the c o m p o s i t e  a e s t h e t i c  s c o r e  w i l l  c o n s t i t u t e  40 
p e r c e n t  o f  the e v a l u a t i o n .  T h e  p r o p o n e n t  w h o  r e c e i v e s  the h i g h ­
e s t  p o i n t  t o t a l  t h r o u g h  the a e s t h e t i c  a n d  f i n a n c i a l  e v a l u a t i o n  
w i l l  b e  a w a r d e d  the A O C  c o n t r a c t .

T h e  g e n e r a l  r e q u i r e m e n t  o f  the O M A  is s t a t e d  i n  ex- 
.tremely b r o a d  t e r m 3 .  T h i s  s t a t u t e  p r o v i d e s  in  p e r t i n e n t  p a r t :

A l l  m e e t i n g s  o f  a  l e g i s l a t i v e  b o d y ,  o f  a 
b o a r d  o f  r e g e n t s ,  o r  o f  a n  a d m i n i s t r a t i v e  b o d y ,  
b o a r d ,  c o m m i s s i o n ,  c o m m i t t e e ,  s u b c o m m i t t e e ,  a u­
t h o r i t y  ,. c o u n c i l  , a g e n c y ,  o r  o t h e r  o r g a n i z a t i o n ,  
i n c l u d i n g  s u b o r d i n a t e  u n i t s  o f  t h e  a b o v e  g r o u p s ,  

i :.of the s t a t e  o r  a n y  o f  its p o l i t i c a l  s u b d i v i s i o n s ,
i n c l u d i n g  b u t  n o t  l i m i t e d  to m u n i c i p a l i t i e s ,  b o r ­
oug h s ,  s c h o o l  b o a r d s ,  a n d  a l l  o t h e r  b o a r d s ,  a g e n ­
cies, a s s e m b l i e s ,  c o u n c i l s ,  d e p a r t m e n t s ,  d i v i­
sio n s ,  b u r e a u s ,  c o m m i s s i o n s  o r  o r g a n i z a t i o n s ,  
a d v i s o r y  o r  o t h e r w i s e ,  o f  t h e  s t a t e  o r  l o c a l  g o v ­
e r n m e n t  s u p p o r t e d  i n  w h o l e  o r  i n  p a r t  b y  p u b l i c  
m o n e y  o r  a u t h o r i z e d  to s p e n d  p u b l i c  m o n e y ,  are 
o p e n  to the p u b l i c  e x c e p t  as o t h e r w i s e  p r o v i d e d  by 
t h i s  s e c t i o n .
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A S  4 4 . 6 2 . 3 1 0 ( a ) .  O n  e a c h  o c c a s i o n  that c o v e r a g e  o f  the O M A  has 
b e e n  at is s u e ,  the A l a s k a  S u p r e m e  C o u r t  has r e c i t e d  the b r o a d  
p o l i c y  o b j e c t i v e s  s t a t e d  in A S  4 4 . 6 2 . 3 1 2  to b r o a d l y  c o n s t r u e  the 
p a r a m e t e r s  o f  the OMA. E . g., U n i v e r s i t y  o f  A l a s k a  v. G e i s t a u t s , 
666 P . 2 d  424 ( A l a s k a  1 9 8 3 ) ( a d v i s o r y  u n i v e r s i t y  t e n u r e  c o m m i t t e e  
s u b j e c t  to OMA); H a m m o n d  v. N o r t h  S l o p e  B o r o u g h . 645 P . 2d 750 
( A l a s k a  1 9 8 2 ) ( a d v i s o r y  t a s k  f o r c e  s u b j e c t  to D M A ) . T h e  A l a s k a  
c o u r t  h a s  n o t  h a d - o c c a s i o n  to s p e c i f i c a l l y  a d d r e s s  w h e t h e r  a n  RFP 
e v a l u a t i o n  c o m m i t t e e  is s u b j e c t  to the Act.

In G e i s t a u t s . the c o u r t  e m p l o y e d  a l i t e r a l  t e s t  to d e­
t e r m i n e  w h e t h e r  m e e t i n g s  of  the u n i v e r s i t y  t e n u r e  c o m m i t t e e  are 
s u b j e c t  to the Act. T h e  c o u r t  c o n c l u d e d  that the c o m m i t t e e  was 
" a  s u b o r d i n a t e  u n i t  o f  the state, or a n  a d v i s o r y  bo a r d ,  or  c o u n­
cil, s u p p o r t e d  in w h o l e  of  i n  p a r t  b y  p u b l i c  m o n e y . "  6 6 6  P . 2 d  at 
427. T h e  G e i s t a u t s  c o u r t  d i d  n e t  i n q u i r e  into the n a t u r e  o f  the 
e n t i t y ' s  c o m p o s i t i o n ,  its s c o p e  o f  r e s p o n s i b i l i t y ,  o r  t h e  p o l i t i­
ca l  e f f e c t  o f  its a c t i o n s  o n  the p u b l i c .  A p p l y i n g  the G e i s t a u t s  
l i t e r a l  t e s t  w o u l d  s u p p o r t  a p p l i c a t i o n  o f  the OMA. in this i n­
sta n c e .  T h e  e v a l u a t i o n  c o m m i t t e e  is s u p p o r t e d  b y  p u b l i c  funds, 
i f  o n l y  b e c a u s e  f o u r  o f  the c o m m i t t e e  m e m b e r s ,  as w e l l  as the s u p­
p o r t  s t a f f ,  a r e  e m p l o y e d  b y  the s t a t e  or  are c o n t r a c t u a l  a g e n t s  
o f  t h e  s t a t e .  And) in l i t e r a l  terms, the c o m m i t t e e  is a n  e n t i t y  
w h o s e  e x i s t e n c e  d e r i v e s  f r o m  the c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n ' s  
a u t h o r i t y  to a w a r d  the c o n t r a c t  f o r  d e v e l o p m e n t  of the AOC.

In  o t h e r  j u r i s d i c t i o n s ,  c o u r t s  c o n s t r u i n g  c o m p a r a b l e  
o p e n  m e e t i n g  laws -- o f t e n t i m e s  r e f e r r e d  to as s u n s h i n e  laws —  
d e t e r m i n e  a p p l i c a b i l i t y  of  t h e  A c t  u p o n  a n  a n a l y s i s  o f  the f u n c­
t i o n s  a n d  c o m p o s i t i o n  o f  t h e  e n t i t y .  T o  b e  l a b e l e d  a  " p u b l i c  
b o d y "  w i t h i n  t h e  m e a n i n g  of a n  o p e n  m e e t i n g  law, t h a t  b o d y  u s u a l ­
ly  m u s t  b e  a  m u l t i - m e m b e r e d ,  t a x - s u p p o r t e d  e n t i t y ,  w h i c h  p o s­
s e s s e s  t h e  p o w e r  a n d  a u t h o r i t y  to r e a c h  p o l i c y - m a k i n g  d e c i s i o n s  
w h i c h  a f f e c t  t h e  r i g h t s  o f  c i t i z e n s .  S e e  g e n e r a l l y  O p e n  M e e t ­
i n g s :  T y p e s  o f  B o d i e s  C o v e r e d , N a t i o n a l  A s s o c i a t i o n  of A t t o r n e y s
G e n e r a l  ( 1 9 7 9 ) ;  A n n o t . ,  S t a t u t e s  - P r o c e e d i n g s  O p e n  to P u b l i c . 38 
A . L . R . 3 d  1 0 7 0  (1971). T o  o u r  k n o w l e d g e ,  n o  c o u r t  h a s  s p e c i f i c a l -  
l y  a d d r e s s e d  t h e  q u e s t i o n  o f  w h e t h e r  a n  R F P  e v a l u a t i o n  c o m m i t t e e  
is s u b j e c t - . t o  a s u n s h i n e  law, t h o u g h  o n e  c o u r t  h a s  c i t e d  w i t h  
a p p r o v a l  t h e  o p i n i o n  o f  the F l o r i d a  a t t o r n e y  g e n e r a l  t h a t  F l o r i­
da ' s  A c t  w o u l d  n o t  a p p l y  to a n  e v a l u a t i o n  c o m m i t t e e .  G o d h e i m  v. 
C i t y  o f  T a m p a , 426 So. 2 d  1 0 8 4  (Fla. App. 1983) ( c i t i n g  Fla. Op." 
A t t  ’y Gen. iJFl-51). It b e a r s  n o t i n g  that the e v a l u a t i o n  c o m m i t­
te e  u n d e r  r e v i e w  i n  t h e  F l o r i d a  o p i n i o n  w a s  a - s t a f f  l e v e l  b o d y  
w h i c h  m e r e l y  o f f e r e d  r e c o m m e n d a t i o n s  to a f o r m a l  b o d y ,  w h i c h  in 
t u r n  a w a r d e d  the c o n t r a c t .  T h e  F l o r i d a  a t t o r n e y  g e n e r a l  r e a s o n e d  
t h a t  s u b j e c t i n g  a d  h o c  a d v i s o r y  s t a f f  m e e t i n g s  to the r e q u i r e­
m e n t s  o f  F l o r i d a ' s  S u n s h i n e  A c t  w o u l d  h a r b o r  the p o t e n t i a l  to 
d r a s t i c a l l y  d i s r u p t  the o r d e r l y  p r o c e s s  o f  g o v e r n m e n t .
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Indeed, w e  t h i n k  it l i k e l y  that an  A l a s k a n  c o u r t  w o u l d  
s i m i l a r l y  c o n c l u d e  t h a t  a s t a f f  level a d v i s o r y  RFP e v a l u a t i o n  
c o m m i t t e e  is n o t  s u b j e c t  to the OMA. B y  " s t a f f  * l e v e l” w e  m e a n  a 
g r o u p  o f  i n d i v i d u a l s  w h o  s e r v e  in a n  a d v i s o r y  a n d  a d m i n i s t r a t i v e  
c a p a c i t y  b u t  who do n o t  h a v e  the p o w e r  to m a k e  p o l i c y  d e c i s i o n s  
r e q u i r i n g  the e x e r c i s e  of  d i s c r e t i o n .  In t h o s e  i n s t a n c e s  w h e r e  
a s t a f f  l e v e l  e v a l u a t i o n  c o m m i t t e e  is f o r m e d  to p r e s e n t  r e c o m m e n­
da t i o n s  w i t h  r e s p e c t  to a s p e c i f i c  RFP, w e  d o u b t  w h e t h e r  a " p u b­
lic b o d y "  w i t h i n  the a m b i t  o f  the A c t  has b e e n  e s t a b l i s h e d .  See 
1981 Inf. Op. A t t ' y  Gen. (M a y  11; J 6 6 - 6 5 5 - 8 1 ) . 2/ ----

In c o n t r a s t  to the t y p i c a l  s t a f f - l e v e l  a d v i s o r y  R F P  
e v a l u a t i o n  c o m m i t t e e ,  the A O C  e v a l u a t i o n  c o m m i t t e e  has a m o r e  
f o r m a l i z e d  m e m b e r s h i p  w h i c h  e x t e n d s  o u t s i d e  o f  s t a t e  g o v e r n m e n t  
a n d  a m o r e  s u b s t a n t i v e  s c o p e  o f  r e s p o n s i b i l i t y .  W h i l e  the b o d y  
e x i s t s  o n l y  f o r  the l i m i t e d  p u r p o s e s  o f  e v a l u a t i n g  A O C  p r o p o s a l s ,  
the r e s u l t s  o f  t h e  c o m m i t t e e ' s  e v a l u a t i o n  a r e  d i r e c t l y  i n c o r p o­
r a t e d  in the f i n a l  e v a l u a t i o n .  A n d  w h i l e  n o t  l e g a l l y  determ i n e - ,  
tive, w e  o b s e r v e  t h a t  t h e  c o m m i t t e e ' s  d e l i b e r a t i o n s  c o n c e r n  a 
m a t t e r  c f  s u b s t a n t i a l  p u b l i c  c o n c e r n .

In short, w c  b e l i e v e  t h a t  if r a i s e d  i n  l i t i g a t i o n ,  a 
c o u r t  w o u l d  m o r e  l i k e l y  t h a n  n o t  c o n c l u d e  t h a t  the A O C  e v a l u a t i o n  
c o m m i t t e e  is s u b j e c t  to the OMA. A b s e n t  c o m p l i a n c e  w i t h  the O M A  
p r o c e d u r e s ,  a c o u r t  c o u l d  i n v a l i d a t e  the c o m m i t t e e ' s  e v a l u a t i o n ,  
a r e s u l t  w h i c h ,  i n  turn, m a y  w e l l  i n v a l i d a t e  the e n t i r e  p r o c u r e­
me n t .  S e e  A S  4 4 . 6 2 . 3 1 0 ( f ) .  B u t  see A l a s k a  C o m m u n i t y  C o l l e g e ' s  
F e d e r a t i o n  o f  T e a c h e r s . L o c a l  No. 2704 v. U n i v e r s i t y  o f  A l a s k a . 
677 P . 2 d  886 ( A l a s k a  1984). G i v e n  the u n c e r t a i n  s t a t u s  o r  the 
l a w  a n d  the p o t e n t i a l  e f f e c t  o f  a d e t e r m i n a t i o n  o f  n o n c o m p l i a n c e ,  
it is o u r  r e c o m m e n d a t i o n  t h a t  the m e e t i n g s  o f  t h e  A O C  e v a l u a t i o n  
c o m m i t t e e  c o n f o r m  to the OMA.

— - A p p l i c a t i o n  o f  t h e  A c t  e n t a i l s  t h r e e  p r i n c i p a l  f e a t u r e s :

(1) R e a s o n a b l e  p u b l i c  n o t i c e  o f  c o m m i t t e e  p r o c e e d i n g s  
m u s t  b e  p r o v i d e d .  R e a s o n a b l e  p u b l i c  n o t i c e  is a v a r i a b l e

2/ O n e  p o t e n t i a l  c o n s e q u e n c e  o f  a n  u n d u l y  e x p a n s i v e  a p p l i c a t i o n  
o f  the O M A  w o u l d  be to p o s e  b a r r i e r s  to t h e  u s e  o f  s t a f f  l e v e l  
R F P  e v a l u a t i o n  c o m m i t t e e s .  T h e r e  is n o  l e g a l  r e q u i r e m e n t  to 
e v a l u a t e  p r o p o s a l s  r e c e i v e d  i n  r e s p o n s e  to a n  R F P  t h r o u g h  the 
c o m m i t t e e  p r o c e s s .  W h e r e  the c o n t r a c t i n g  e n t i t y  f o r m s ' a  s t a f f  
l e v e l  R F P  e v a l u a t i o n  c o m m i t t e e ,  c o m m i t t e e  m e m b e r s  are, in  p r a c t i­
ca l  terms, s i m p l y  u n d e r t a k i n g  t y p i c a l  s t a f f  f u n c t i o n s .  T h e r e  is 
n o  i n d i c a t i o n  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  to s u b j e c t  s u c h  i n­
for m a l ,  s t a f f - l e v e l  m e e t i n g s  to the r e q u i r e m e n t s  o f  the OMA.



One o f  the s t a t e d  g r o u n d s  f o r  a d j o u r n i n g  into e x e c u t i v e  
s e s s i o n  is to d i s c u s s  " s u b j e c t s  th a t  t e n d  to p r e j u d i c e  the 
r e p u t a t i o n  a n d  c h a r a c t e r  o f  a n y  p e r s o n ,  p r o v i d e d  t h e  p e r s o n  
m a y  r e q u e s t  a  p u b l i c  d i s c u s s i o n [ .]" A S  4 4 . 6 2 . 3 1 0 ( c ) ( 2 ) .  
C o m m i t t e e  m e m b e r s  m a y  c o n c l u d e  th a t  f u l l  d i s c u s s i o n  o f  s o m e  
o r  a l l  o f  the a r c h i t e c t u r a l  m o d e l s  m a y  e n t a i l  c o m m e n t s  w h i c h  
w o u l d  t e n d  to p r e j u d i c e  the r e p u t a t i o n  o f  o n e  or m o r e  p r o­
po n e n t s .  H o w e v e r ,  s i n c e  t h e  e v a l u a t i o n  p r o c e s s  is s t r u c­
t u r e d  to m a i n t a i n  a n o n y m i t y ,  the i d e n t i t y  o f  the p e r s o n  cr 
f i r m  i m p u g n e d  w o u l d  n o t  b e  k n o w n  u n t i l  a f t e r  the e v a l u a t i o n  
is c o m p l e t e .  In t h i s  u n i q u e  c o n t e x t ,  w e  b e l i e v e  t h e  c o m m i t­
tee m a y  p r o p e r l y  v o t e  to a d j o u r n  i n t o  e x e c u t i v e  s e s s i o n ,  
e v e n  t h o u g h  t h e  p e r s o n  or  f i r m  t o  b e  d i s c u s s e d  w o u l d  n o t  b e  
a c c o r d e d  a n  o p p o r t u n i t y  to e l e c t  t h a t  the d i s c u s s i o n  p r o c e e d  
i n  p u b l i c .

3 /  A S  4 4 . 6 2 . 3 1 0 ( c )  p r o v i d e s :

(c) T h e  f o l l o w i n g  e x c e p t e d  s u b j e c t s  m a y  b e  d i s c u s s e d  
i n  a n  e x e c u t i v e  s e s s i o n :

(1) m a t t e r s ,  t h e  i m m e d i a t e  k n o w l e d g e  o f  w h i c h
w o u l d  c l e a r l y  h a v e  a n  a d v e r s e  e f f e c t  u p o n  t h e  f i n a n c e s  o f
the g o v e r n m e n t  u n i t ;

(2) s u b j e c t s  t h a t  t e n d  to p r e j u d i c e  the^ r e p u t a ­
t i o n  a n d  c h a r a c t e r  o f  a n y  p e r s o n ,  p r o v i d e d  t h e  p e r s o n  m a y  
r e q u e s t  a p u b l i c  d i s c u s s i o n ;

(3) m a t t e r s  w h i c h  b y  law, m u n i c i p a l  c h a r t e r ,  cr
o r d i n a n c e  a r e  r e q u i r e d  to b e  c o n f i d e n t i a l .
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con c e p t ,  and in this i n s t a n c e ,  w o u l d  be s a t i s f i e d  t h r o u g h  a 
p u b l i c  a d v e r t i s e m e n t  w h i c h  i d e n t i f i e s  the f i r s t  s c h e d u l e d  
m e e t i n g  o f  t h e  c o m m i t t e e ,  a n d  f u r t h e r  p r o v i d e s  t h a t  a d d i­
ti o n a l  m e e t i n g  i n f o r m a t i o n  is a v a i l a b l e  t h r o u g h  t h e  o f f i c e s  
o f  W i l l i a m  K i n g  & A s s o c i a t e s .

(2) M e e t i n g s  o f  the c o m m i t t e e  m u s t  b e  p u b l i c  u n l e s s  
the c o m m i t t e e  d e t e r m i n e s  b y  m a j o r i t y  v o t e  to a d j o u r n  into 
e x e c u t i v e  s e s s i o n  to d i s c u s s  one o f  the l i m i t e d  m a t t e r s  
i d e n t i f i e d  i n  AS 4 4 . 6 2 . 3 1 0 ( c ) .  2/ M e m b e r s  o f  t h e  p u b l i c  
h a v e  no s t a t u t o r y  r i g h t  to p a r t i c i p a t e  in t h e  p r o c e e d i n g s .  
T h e  s t a t u t e  o n l y  a s s u r e s  th a t  the p u b l i c  m a y  o b s e r v e  the 
p r o c e e d i n g s ,  a n d  y o u  m a y  a d o p t  r e a s o n a b l e  r u l e s  to a s s u r e  
that p u b l i c  o b s e r v e r s  do n o t  d i s r u p t  the e v a l u a t i o n  p r o c e s s .
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(3) M e m b e r s  o f  the c o m m i t t e e  s h o u l d  sign t h e i r  e v a l u a­
tio n  sheets but m a y  v o t e  in p r i v a t e .  This p r o c e d u r e  w i l l  
a l l o w  the p u b l i c  to k n o w  h o w  e a c h  o f  the e v a l u a t o r s  vo t e d .

If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  r e g a r d i n g  the d i s p o­
s i t i o n  o f  d o c u m e n t s  o r  the a p p l i c a t i o n  o f  the O p e n  M e e t i n g  Act, 
p l e a s e  c o n t a c t  m e  at y o u r  e a r l i e s t  c o n v e n i e n c e .

J B R / p j g

cc: W i l l i a m  K i n g  & A s s o c i a t e s
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C o n f i d e n t i a l i t y

T h i s  is i n  r e s p o n s e  to y o u r  m e m o r a n d u m  o f  S e p t e m b e r  27, 
1984, r e q u e s t i n g  o u r  a d v i c e  r e g a r d i n g  t h e  c o n f i d e n t i a l i t y  of 
d o c u m e n t s  a n d  f i l e s  o f  the A l a s k a  R e a l  E s t a t e  C o m m i s s i o n .  W e  
u n d e r s t a n d  th a t  the c o m m i s s i o n  h a s  d i r e c t e d  the s t a f f  to l i m i t  
a c c e s s  to i n f o r m a t i o n  a c c o r d i n g  to a p o l i c y  w h i c h  i d e n t i f i e s  
c e r t a i n  i n f o r m a t i o n  as c o n f i d e n t i a l  a n d  c e r t a i n  i n f o r m a t i o n  as 
p u b l i c .  Y o u  h a v e  p r o v i d e d  u s  w i t h  a li s t  o f  the k i n d s  o f  
i n f o r m a t i o n  i n v o l v e d  a n d  the c o m m i s s i o n ' s  p o l i c y  as to each.

I n  o u r  v i e w  t h e  c o m m i s s i o n ' s  p o l i c y  d e t e r m i n a t i o n s  
r e g a r d i n g  c o n f i d e n t i a l i t y  o f  i n f o r m a t i o n  are, f o r  t h e  m o s t  part, 
c o n t r a r y  to l a w  a n d  u n e n f o r c e a b l e .  T h i s  m e m o r a n d u m  w i l l  d i s c u s s  
t h e  A l a s k a  l a w  r e g a r d i n g  c o n f i d e n t i a l i t y  o f  i n f o r m a t i o n  w i t h  
r e s p e c t  to the k i n d s  of  i n f o r m a t i o n  w i t h  w h i c h  the c o m m i s s i o n  is 
c o n c e r n e d  a n d  its p o l i c y  as to t h i s  i n f o r m a t i o n .

T h e  s t a r t i n g  p l a c e  f o r  a n y  i n q u i r y  a b o u t  c o n f i d e n­
t i a l i t y  o f  p u b l i c  r e c o r d s  1/ is A l a s k a ' s  s o - c a l l e d  " s u n s h i n e  
l a w , "  A S  0 9 . 2 5 . 1 1 0 ,  w h i c h  p r o v i d e s :

U n l e s s  s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e  t h e  b o o k s ,  
r e c o r d s ,  p a p e r s ,  t f i l e s ,  a c c o u n t s ,  w r i t i n g s ,  a n d  
t r a n s a c t i o n s  o f  a l l  a g e n c i e s  a n d  d e p a r t m e n t s  a r e  
p u b l i c  r e c o r d s  a n d  a r e  o p e n  to i n s p e c t i o n  b y  the 
p u b l i c  u n d e r  r e a s o n a b l e  r u l e s  d u r i n g  r e g u l a r  
o f f i c e  h o u r s .  T h e  p u b l i c  o f f i c e r  h a v i n g  the c u s­
t o d y  o f  p u b l i c  r e c o r d s  s h a l l  g i v e  o n  r e q u e s t  a n d  
p a y m e n t  o f  c o s t s  a c e r t i f i e d  c o p y  o f  t h e  p u b l i c  
r e c o r d .

1/ " P u b l i c "  as u s e d  h e r e  m e a n s  " o f  a p u b l i c  a g e n c y  o r  p u b l i c  
o r f i c i a l . "



.120 s e t s  f o r t h  l i m i t e d  e x c e p t i o n s  to this g e n e r a l  
, p r o v i d i n g  th a t  e v e r y  p e r s o n  has a r i g h t  to i n s p e c t  a 

w r i t i n g  o r  r e c o r d  e x c e p t  as s p e c i f i c a l l y  m a d e  c o n f i d e n t i a l  
t h e r e u n d e r .  'Che e x c e p t i o n s ,  w h i c h  are n o t  r e l e v a n t  to the A l a s k a  
R e a l  E s t a t e  Corimission, a r e  f o r  (1) r e c o r d s  o f  v i t a l  s t a t i s t i c s  
a n d  a d o p t i o n  p r o c e e d i n g s ,  (2) r e c o r d s  p e r t a i n i n g  to j u v e n i l e s ,  
.(3) m e d i c a l  a n a  r e l a t e d  p u b l i c  h e a l t h  r e c o r d s ,  (4) r e c o r d s  
r e q u i r e d  b y  l a w  to b e  k e p t  c o n f i d e n t i a l .  S e c t i o n  120 p r o v i d e s ,  
in p a r t ,  as f o l l o w s :

E v e r y  p u b l i c  o f f i c e r  h a v i n g  t h e  c u s t o d y  of r e c o r d s  
n o t  i n c l u d e d  i n  the e x c e p t i o n s  s h a l l  p e r m i t  the 
i n s p e c t i o n s , a n d  g i v e  o n  d e m a n d  a n d  o n  p a y m e n t  of  
t h e  l e g a l  fe e s  t h e r e f o r  a c e r t i f i e d  c o p y  o f  the 
w r i t i n g  o r  r e c o r d ,  a n d  t h e  c o p y  s h a l l  i n  a l l  c a ses 
b e  e v i d e n c e  of t h e  o r i g i n a l .

A S  0 9 . 2 5 . 1 2 5  p r o v i d e s :

A  p e r s o n  h a v i n g  c u s t o d y  or c o n t r o l  o f  a p u b l i c  
r e c o r d  w h o  o b s t r u c t s  or a t t e m p t s  to o b s t r u c t ,  o r  a 
p e r s o n  n o t  h a v i n g  c u s t o d y  or  c o n t r o l  w h o  a i d s  or 
a b e t s  a n o t h e r  p e r s o n  in o b s t r u c t i n g  o r  a t t e m p t i n g  
to o b s t r u c t ,  t h e  i n s p e c t i o n  of a  p u b l i c  r e c o r d  
s u b j e c t  to i n s p e c t i o n  u n d e r  A S  0 9 . 2 5 . 1 1 0  o r  
0 9 . 2 5 . 1 2 0  m a y  b e  e n j o i n e d  b y  the s u p e r i o r  c o u r t  
f r o m  o b s t r u c t i n g ,  o r  a t t e m p t i n g  to o b s t r u c t ,  t h e  
i n s p e c t i o n  o f  p u b l i c  r e c o r d s  s u b j e c t  to i n s p e c t i o n  
u n d e r  A S  0 9 . 2 5 . 1 1 0  o r  A S  0 9 . 2 5 . 1 2 0 .

T h e s e  h a l l m a r k  p r o v i s i o n s  o f  A l a s k a  l a w  h a v e  b e e n  i n t e r p r e t e d  a n d  
a p p l i e d  o n  n u m e r o u s  o c c a s i o n s  b y  A l a s k a  c o u r t s  a n d  i n  f o r m a l  a n d  
i n f o r m a l  o p i n i o n s  o f  t h e  A t t o r n e y  G e n e r a l .  F o r  a d i s c u s s i o n  o f  
t h e  h i s t o r y  o f  A S  09.25.110, - -  0 9 . 2 5 . 1 2 0 ,  s e e  C i t y  o f  K e n a i  v. ' 
K e n a i  P e n i n s u l a  n e w s p a p e r s . I n c . . 642 P . 2d  13115 ( A l a s k a  iyb2), 
c o p y  a t t a c h e d .

T h e  o n l y  s t a t u t o r y  e x c e p t i o n  to t h e  r u l e  t h a t  r e q u i r e s  
p u b l i c  d i s c l o s u r e  of  p u b l i c  i n f o r m a t i o n  w h i c h  c o u l d  b e  a p p l i c a b l e  
to the d o c u m e n t s  a n d  f i l e s  o f  t h e  c o m m i s s i o n  is (4) o f  
A S  0 9 . 2 5 . 1 2 0 ,  w h e r e  r e c o r d s  a r e  r e q u i r e d  b y  l a w  to b e  k e p t  
c o n f i d e n t i a l .  H o w e v e r ,  the A l a s k a  r e a l  e s t a t e  s t a t u t e s  and 
a d m i n i s t r a t i v e  r e g u l a t i o n s  do n o t  m a k e  a n y  i n f o r m a t i o n  
c o n f i d e n t i a l .

A n o t h e r  h a l l m a r k  o f  A l a s k a  law, h o w e v e r ,  is_ the 
c o n s t i t u t i o n a l  r i g h t  o f  p r i v a c y .  A r t i c l e  I, s e c t i o n  22, o f  the 
A l a s k a  C o n s t i t u t i o n  p r o v i d e s :
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T h e  r i g h t  o f  the p e o p l e  to p r i v a c y  is r e c o g n i z e d  
a n d  s h o u l d  n o t  b e  i n f r i n g e d .  T h e  l e g i s l a t u r e  
s h a l l  i m p l e m e n t  t h a t  s e c t i o n .

i

T h i s  o f f i c e  h a s  c o n s i s t e n t l y  t a k e n  t h e  p o s i t i o n  t h a t  the c o n s t i­
t u t i o n a l  r i g h t  o f  p r i v a c y  is a " s t a t e  law" f o r  the p u r p o s e s  of 
the e x c e p t i o n  u n d e r  A S  0 9 . 2 5 . 1 2 0 ( 4 ) .

T h e  l e g i s l a t u r e  h a s  n o t  c o m p r e h e n s i v e l y  d e a l t  w i t h  the 
c o n s t i t u t i o n a l  r i g h t  o f  p r i v a c y ,  2/ a n d  t h e r e  are v e r y  f e w  r e­
p o r t e d  c a s e s  d e f i n i n g  t h e  l i m i t s  of the ri g h t .  F a l c o n  v. A l a s k a  
P u b l i c  O f f i c e s  C o m m i s s i o n , 570 ,P.2 d  4 6 9  ( A l a s k a  1977), is 
i n s t r u c t i v e ,  h o w e v e r .  A l t h o u g h  the h o l d i n g  o f  that case p r o v i d e s  
l i t t l e  g u i d a n c e  h e r e ,  the a n a l y s i s  u s e d  b y  the c o u r t  at l e a s t  
p r o v i d e s  a  f r a m e w o r k  f o r  a n a l y z i n g  c o n f i d e n t i a l i t y  q u e s t i o n s  
a r i s i n g  u n d e r  the r i g h t  o f  p r i v a c y .  T h e  a n a l y s i s  p r o v i d e s  a two- 
s t e p  p r o c e s s .  F i r s t  it m u s t  b e  d e t e r m i n e d  w h e t h e r  the i n f o r m a­
t i o n  is o f  t h e  t y p e  t h a t  w o u l d  b e  p r o t e c t e d  by .the r i g h t  of  
p r i v a c y .  In this r e g a r d ,  the q u e s t i o n  to be d e t e r m i n e d  is 
w h e t h e r  t h e  i n f o r m a t i o n  is " s e n s i t i v e " ;  th a t  is, i n f o r m a t i o n  
" w h i c h  a p e r s o n  d e s i r e s  to k e e p  p r i v a t e  a n d  wh i c h ,  if d i s­
s e m i n a t e d ,  w o u l d  t e n d  to c a u s e  s u b s t a n t i a l  c o n c e r n ,  a n x i e t y  o r  
e m b a r r a s s m e n t  to a r e a s o n a b l e  p e r s o n . "  570 P . 2d at 479. T h e  
k i n d  of  i n f o r m a t i o n  at i s s u e  in  F a l c o n  i n v o l v e d  p u r e l y  p e r s o n a l  
p r i v a c y  i n t e r e s t s .  It is c l e a r ,  h o w e v e r ,  t h a t  A l a s k a ' s  r i g h t  o f  
p r i v a c y  a l s o  c o v e r s  c o m m e r c i a l  as w e l l  as p e r s o n a l  i n t e r e s t s .  
S e e  W o o d s  a n d  R o h d e .  Inc. v. S t a t e , 565 P . 2 d  138 ( A l a s k a  1977). 
T F ”the i n f o r m a t i o n  is n o t  " s e n s i t i v e "  it is n o t  p r o t e c t e d  b y  the 
r i g h t  o f  p r i v a c y ,  a n d  the i n f o r m a t i o n  is s u b j e c t  t o  p u b l i c  
d i s c l o s u r e .
' w . •••*.•• , • . •* •

■ I f , • o n  t h e  o t h e r  h a n d ,  it  is d e t e r m i n e d  t h a t  t h e
i n f o r m a t i o n  is " s e n s i t i v e "  a n d  thus p r o t e c t e d ,  t h e n  t h e  s e c o n d  
s t e p  In  t h e  a n a l y s i s  is r e q u i r e d .  T h i s  s t e p  i n v o l v e s  a b a l a n c i n g  
p r o c e s s  in- w h i c h  t h e  n a t u r e  a n d  e x t e n t  o f  the h a r m  to the i n d i­
v i d u a l  t h a t  w o u l d  b e  c a u s e d  b y  p u b l i c  d i s c l o s u r e  is b a l a n c e d  
a g a i n s t  t h e  p u b l i c  i n t e r e s t  f u r t h e r e d  b y  d i s c l o s i n g  the i n f o r m a­
tion. W e  do n o t  u n d e r t a k e  h e r e  to a d d r e s s  the a p p l i c a t i o n  o f  
t h i s  b a l a n c i n g  t e s t  to p a r t i c u l a r  k i n d s  o f  i n f o r m a t i o n  c o n t a i n e d

2/ T h e  f a c t  t h a t  t h e  l e g i s l a t u r e  has n o t  " i m p l e m e n t e d "  the
c o n s t i t u t i o n a l  r i g h t  o f  p r i v a c y  do e s  n o t  d e t r a c t  f r o m  its f o r c e
a n d  e f f e c t .  A r t i c l e  X I I ,  s e c t i o n  6, o f  the A l a s k a  C o n s t i t u t i o n
p r o v i d e s  t h a t  t h e  p r o v i s i o n s  of the c o n s t i t u t i o n  s h a l l  be

" s e l f - e x e c u t i n g  w h e n e v e r  p o s s i b l e . "
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in  d o c u m e n t s  a n d  f i l e s  o f  t h e  c o m m i s s i o n .  O r d i n a r i l y ,  w e  w o u l d  
e x p e c t  th a t  it w o u l d  be the u n u s u a l  c i r c u m s t a n c e  i n  w h i c h  s u c h  
" s e n s i t i v e "  i n f o r m a t i o n  w o u l d  be i n v o l v e d  t h a t  t h e  b a l a n c i n g  p r o­
ces s  w o u l d  n e e d  be e m p l o y e d ,  or th a t  the b a l a n c e  w o u l d  not be 
s t r u c k  in f a v o r  of d i s c l o s u r e .  T h i s  is p a r t i c u l a r l y  true in 
l i g h t  o f  t h e  i m p o r t a n t  p u b l i c  p u r p o s e s  o f  t h e  P.eal E s t a t e  C o m m i s­
sion. H o w e v e r ,  w h e n  a p a r t i c u l a r  r e q u e s t  p r e s e n t s  a c l o s e  q u e s -  
‘tion, w e  w i l l  p r o v i d e  m o r e  p a r t i c u l a r  a d v i c e  a n d  a s s i s t a n c e  in 
the a n a l y s i s .

W e  b e l i e v e  that as to s u c h  i n f o r m a t i o n  as the c o m m i s­
si o n  r e a s o n a b l y  b e l i e v e s  to b e  " s e n s i t i v e "  w i t h i n  t h e  c o n s t i t u­
ti o n a l  r i g h t  of p r i v a c y  t h a t  s u c h  p o l i c y  d e t e r m i n a t i o n s  s h o u l d  be 
m a d e  t h r o u g h  Che p r o m u l g a t i o n  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s .  In 
this w a y ,  p e r s o n s  w h o  h a v e  an i n t e r e s t  in the, d i s c l o s u r e  o f  i n­
fo r m a t i o n ,  as  w e l l  as p e r s o n s  w h o  h a v e  a n  i n t e r e s t  in k e e p i n g  the 
i n f o r m a t i o n  p r i v a t e ,  w o u l d  h a v e  a n  o p p o r t u n i t y  to m a k e  t h e i r  
v i e w s  k n o w n .  H o w e v e r ,  w e  w i s h  to e m p h a s i s e  t h a t  w e  do n o t  b e ­
li e v e  t h a t  a n y  o f  the d o c u m e n t s  o r  r i l e s  of the c o m m i s s i o n  o r d i­
n a r i l y  w o u l d  c o n t a i n  c o n f i d e n t i a l  i n f o r m a t i o n .  3̂ /

I n  p r e v i o u s  i n f o r m a l  d i s c u s s i o n s  o f  c o n f i d e n t i a l i t y  w e  
h a v e  d i s c u s s e d  w h e t h e r  c u r r e n t  o n g o i n g  i n v e s t i g a t i o n s  a r e  c o n f i­
den t i a l .  W e  h a v e  e x p r e s s e d  the v i e w  that, in a n  a p p r o p r i a t e  
case, s u c h  i n v e s t i g a t i o n  a n d  thus r e l a t e d  i n v e s t i g a t i v e  files, 
m i g h t  b e  t r e a t e d  as c o n f i d e n t i a l  i n  o r d e r  to p r o t e c t  the i n t e g­
r i t y  o f  the i n v e s t i g a t i o n .  H o w e v e r ,  a g a i n  w e  w o u l d  n o t  e x p e c t  
t h a t  t h i s  s-ituation w o u l d  o r d i n a r i l y  a r i s e  a n d  w e  h a v e  n o t  b e e n  
p r e s e n t e d  w i t h  s u c h  a  c a s e  to date. W e  do n o t  u n d e r t a k e  h e r e  to 
e x p l o r e  t h e  l a w  i n  t h i s  r e g a r d .  A g a i n ,  w e  w i l l  a d v i s e  a n d  a s s i s t  
t h e  c o m m i s s i o n  i n  a p a r t i c u l a r  c a s e  i f  t h i s  i s s u e  a r i s e s .

Y o u  s h o u l d  b e  a w a r e  o f  a n d  f a m i l i a r  w i t h  t h e  a d m i n i s­
t r a t i v e  r e g u l a t i o n s  a t  6 AAC, 9 5 . 0 1 0  —  6 A A C  9 5 . 9 0 0  d e a l i n g  w i t h  
p u b l i c  i n f o r m a t i o n .  T h e s e  r e g u l a t i o n s  s e t  f o r t h  p o l i c y  a n d  
p r o cedure- f o r  d i s c l o s u r e  o f  a g e n c y  r e c o r d s .

3J W e  w i s h  to d i s t i n g u i s h  the d o c u m e n t s  a n d  f i l e s  c f  t h e  
c o m m i s s i o n  f r o m  t h e  b o o k s  a n d  r e c o r d s  o f  l i c e n s e e s  w h i c h  t h e  
c o m m i s s i o n  t h r o u g h  its s t a f f  m a y  h a v e  o c c a s i o n  to i n s p e c t  a n d  
a u d i t .  C e r t a i n l y  the i n s p e c t i o n  a n d  a u d i t  is l i k e l y  to d e l v e  
i n t o  o t h e r w i s e  c o n f i d e n t i a l  i n f o r m a t i o n ,  b u t  o r d i n a r i l y  s u c h  
i n f o r m a t i o n  w o u l d  n o t  c o m e  i n t o  t h e  c o m m i s s i o n ' s  c u s t o d y  as a 
c o m m i s s i o n  d o c u m e n t  o r  f i l e  a n d  h e n c e  w o u l d  n o t  b e  s u b j e c t  to a 
r e q u e s t  f o r  p u b l i c  d i s c l o s u r e .



R e f e r r i n g  b r i e f l y  to the s p e c i f i c  k i n d s  o f  i n f o r m a t i o n  
i d e n t i f i e d  b y  the c o m m i s s i o n  f o r  t r e a t m e n t  as " c o n f i d e n t i a l , "  w e  
b e l i e v e  t h a t  o r d i n a r i l y  n o n e  of the i n f o r m a t i o n  m a y  b e  w i t h h e l d  
f r o m  p u b l i c  d i s c l o s u r e  in the a b s e n c e  cf  s p e c i f i c  p r o v i s i o n s  of  
law r e n d e r i n g  s u c h  i n f o r m a t i o n  c o n f i d e n t i a l .  Thus, c o m p l a i n t s  
(both l i c e n s i n g  a n d  s u r e t y  fund), i n v e s t i g a t i v e  f i l e s  (to the 

.extent that t h e y  do n o t  c o n t a i n  c o n s t i t u t i o n a l l y  p r o t e c t e d  p r i­
va t e  i n f o r m a t i o n  a n d  i n s o f a r  as the i n t e g r i t y  of  the i n v e s t i g a­
tion  is n o t  c o m p r o m i s e d ) ,  c l o s e d  l i c e n s e  files, h e a r i n g  o f f i c e r ' s  
p r o p o s e d  d e c i s i o n s ,  a n d  s u b p o e n a s  are p u b l i c  i n f o r m a t i o n  a n d  m a y  
not b e  k e p t  c o n f i d e n t i a l .  H e a r i n g  o f f i c e r ' s  p r o p o s e d  d e c i s i o n s  
are p u b l i c  r e c o r d  u n d e r  A S  4 4 . 6 2 . 5 0 0 ( b ) .

T h e  w o r d s  o f  the A l a s k a  S u p r e m e  C o u r t  i n  K e n a i  p r o v i d e  
a f i t t i n g  n o t e  u p o n  w h i c h  to c o n c l u d e  o u r  m e m o r a n d u m  or advice:

I n  s t r i k i n g  a p r o p e r  b a l a n c e  the c u s t o d i a n  of 
t h e  r e c o r d s  in the f i r s t  i n s t a n c e ,  a n d  the c o u r t  
i n  t h e  n e x t ,  s h o u i d  b e a r  i a  m i n d  th a t  the 
l e g i s l a t u r e  has e x p r e s s e d  a bias, in f a v o r  of 
p u b l i c  d i s c l o s u r e .  D o u b t f u l  c a s e s  s h o u l d  be 
r e s o l v e d  b y  p e r m i t t i n g  p u b l i c  i n s p e c t i o n .

T h e r e  is a s t r o n g  p u b l i c  i n t e r e s t  in  d i s c l o­
s u r e  o f  t h e  a f f a i r s  o f  g o v e r n m e n t  g e n e r a l l y  
. . . .  A S  4 4 . 6 2 . 3 1 2 ( a )  p o w e r f u l l y  e x p r e s s e s  the 
p h i l o s o p h y  u n d e r l y i n g  this:

I t  is t h e  p o l i c y  o f  the s t a t e  t h a t

(1) t h e  g o v e r n m e n t a l  u n i t s  m e n t i o n e d  i n  
A S  4 4 . 6 2 . 3 1 0 ( a )  e x i s t  to a i d  t h e  c o n d u c t  
o f  t h e  p e o p l e ' s  b u s i n e s s ;

(2) i t  is t h e  i n t e n t  o f  the l a w  t h a t  
a c t i o n s  o f  t h o s e  u n i t s  b e  t a k e n  o p e n l y  
a n d  t h a t  t h e i r  d e l i b e r a t i o n s  be 
c o n d u c t e d  open l y ;

(3) t h e  - p e o p l e  o f  this s t a t e  do n o t  
y i e l d  t h e i r  s o v e r e i g n t y  to the a g e n c i e s  
w h i c h  s e r v e  them;

(4) the p e o p l e ,  in d e l e g a t i n g  a u t h o r i t y ,  
do n o t  g i v e  t h e i r  p u b l i c  s e r v a n t s  the 
r i g h t  to d e c i d e  w h a t  is g o o d  f o r  the

O c t o b e r  9, 1984 
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p u b l i c  to k n o w  a n d  w h a t  is n o t  g o o d  for 
t h e m  Co know;

(5) the p e o p l e ' s  r i g h t  to r e m a i n  
i n f o r m e d  s h a l l  b e  p r o t e c t e d  so th a t  th e y  
m a y  r e t a i n  c o n t r o l  o v e r  che i n s t r u m e n c s  
t h e y  h a v e  createG.

In a d d i t i o n ,  §§ ,110 a n a  .120 a r t i c u l a t e  a b r o a d  
p o l i c y  o f  o p e n  rec o r d s .

642 P . 2 d  13 2 3 - 2 4 .

D T L :ihr

E n c l o s u r e
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O c t o b e r  3, 1984

Mr. F r a n c i s  L. B r e m s o n  
E x e c u t i v e  D i r e c t o r  
A l a s k a  J u d i c i a l  C o u n c i l  
1031 W e s t  4 t h  Av e ,  S u i t e  301 
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  Mr. B r e m s o n :

REPLY TO:

□  1031 W  4th A VENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: (9071 276-3550

□  1st NATIONAL CENTER 
100 C U S H M A N  ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: 19071 452-1568

POUCH K  • STATE CAPITOL 
'J U N E A U A L A S K A  99611 
PHONE: (9071 465-3600

Re: C o n f i d e n t i a l i t y  o f  r e c o r d s  o f  
the A l a s k a  J u d i c i a l  C o u n c i l  
O u r  f i l e  Mo: 3 6 6 - 6 2 5 - 8 4

Y o u  h a v e  r e q u e s t e d  o u r  a d v i c e  o n  a n u m b e r  o f  i s s u e s  
r e g a r d i n g  the c o n f i d e n t i a l i t y  o f  r e c o r d s  o f  t h e  A l a s k a  J u d i c i a l  
C o u n c i l  ( C o u n c i l ) .  A s  a g e n e r a l  r u le, w e  c o n c l u d e  th a t  t h e  C o u n­
cil is s u b j e c t  to t h e  s a m e  c o n f i d e n t i a l i t y  r u l e s  a n d  d i s c l o s u r e  
r e q u i r e m e n t s  as a n y  o t h e r  s t a t e  a g e n c y .  W e  w i l l  a n s w e r  e a c h  o f  
y o u r  s p e c i f i c  q u e s t i o n s  i n  turn.

1. T o  w h a t  e x t e n t  is t h e  J u d i c i a l  C o u n c i l  b o u n d  by, o r  
e x e m p t  from, t h e  p r o v i s i o n s  o f  A S  0 9 . 2 5 . 1 2 0  ?

A S  0 9 . 2 5 . 1 2 0  s e t s  f o r t h  t h e  s t a t u t o r y  r e q u i r e m e n t  t h a t  
g o v e r n m e n t  r e c o r d s  a r e  g e n e r a l l y  s u b j e c t  to p u b l i c  d i s c l o s u r e ,  
s u b j e c t  to c e r t a i n  s p e c i f i e d  e x c e p t i o n s ,  a n d  a  p u b l i c  o f f i c e r  i n  

_c u s t o d y  o f - p u b l i c  r e c o r d s  m u s t  p e r m i t  i n s p e c t i o n  o f  t h e  r e c o r d s  
u p o n  d e m a n d .  _

T h e  C o u n c i l  is e s t a b l i s h e d  b y  t h e  C o n s t i t u t i o n  as  a 
p a r t  o f  t h e  j u d i c i a l  b r a n c h  o f  t h e  S t a t e  g o v e r n m e n t .  A l a s k a  C o n ­
s t i t u t i o n ,  art. IV, § 8; 1 9 8 0  Inf. Op. A t t ’y  Gen. (Jan. 28;
J - 6 6 - 4 1 7 - 8 0 ) . A s  s u ch, t h e  C o u n c i l  is a p u b l i c  a g e n c y ,  .and i t s  
r e c o r d s  a r e  p u b l i c  r e c o r d s  s u b j e c t  to t h e  p r o v i s i o n s  o f  
A S  0 9 . 2 5 . 1 2 0 .  1/

1/ W e  a l s o  n o t e  t h a t  A d m i n i s t r a t i v e  R u l e  3 7 . 5  p r o v i d e s  t h a t  
p u b l i c  r e c o r d s  o f  t h e  A l a s k a  C o u r t  S y s t e m  a r e  s u b j e c t  to 
i n s p e c t i o n  b y  a n y  m e m b e r  o f  t h e  p u b l i c ,  a n d  t h e n  d e f i n e s  " p u b l i c  

r e c o r d s "  to i n c l u d e  m o s t  o f  t h e  r e c o r d s  o f  t h e  c o u r t  s y s t e m ,  w i t h  
c e r t a i n  e x c e p t i o n s .  In l i g h t  o f  o u r  o p i n i o n  t h a t  the J u d i c i a l

%
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2. D o e s  t h e  C o u n c i l  h a v e  t h e  p o w e r  a n d  a u t h o r i t y  to 
i s s u e  r u l e s  a n d / o r  r e g u l a t i o n s  r e g a r d i n g  t h e  c o n f i d e n t i a l i t y  o f  
its o w n  r e c o r d s ?

A l a s k a  C o n s t i t u t i o n  art. IV, § 8, w h i c h  e s t a b l i s h e s  the 
J u d i c i a l  C o u n c i l ,  s t a t e s  i n  r e l e v a n t  part:

T h e  J u d i c i a l  C o u n c i l  s h a l l  a c t  b y  c o n c u r r e n c e  o f
f o u r  o r  'more m e m b e r s  a n d  a c c o r d i n g  to r u l e s  w h i c h
it a d o p t s .

( E m p h a s i s  a d d e d . ) W e  i n t e r p r e t  t h i s  p r o v i s i o n  to a u t h o r i z e  t h e  
J u d i c i a l  C o u n c i l  to a d o p t  r u l e s  o r  r e g u l a t i o n s  r e g a r d i n g  t h e  c o n­
f i d e n t i a l i t y  o f  i t s  o w n  r e c o r d s ,  p r o v i d e d  t h e y  a r e  c o n s i s t e n t  
w i t h  s t a t e  s t a t u t e s ,  i n c l u d i n g  A S  0 9 . 2 5 . 1 2 0 .

A s  m o r e  f u l l y  d i s c u s s e d  b e l o w ,  c e r t a i n  r e c o r d s  o f  the 
C o u n c i l  a r e  p u b l i c  r e c o r d s  s u b j e c t  to d i s c l o s u r e ,  w h i l e  o t h e r s  
c o u l d  c l e a r l y  b e  k e p t  c o n f i d e n t i a l  u n d e r  e i t h e r  the c o n s t i t u t i o n­
al r i g h t  to p r i v a c y  ( A l a s k a  C o n s t ,  art. I, § 22) o r  the " d e l i b e r­
a t i v e  p r o c e s s  p r i v i l e g e " .  F o r  t h o s e  c l o s e  c a s e s  w h e r e  c o n s i d e r a­
t i o n s  f a v o r i n g  d i s c l o s u r e  a r e  n e a r l y  e q u a l  to t h o s e  f a v o r i n g  c o n­
f i d e n t i a l i t y ,  w e  b e l i e v e  t h a t  r u l e s  o r  r e g u l a t i o n s  m a y  a n d  i n d e e d  
s h o u l d  b e  a d o p t e d  to s e t  g u i d e l i n e s  f o r  u s e  i n  d e c i d i n g  w h e t h e r  
d i s c l o s u r e  s h o u l d  b e  m a d e .  B e c a u s e  the C o u n c i l  is i n  a b e t t e r  
p o s i t i o n  to r e c o g n i z e  a n d  w e i g h  t h e  r e l a t i v e  i n t e r e s t s  i n v o l v e d  
i n  t h e s e  c l o s e  cas e s ,  w e  b e l i e v e  it w o u l d  b e  m o r e  a p p r o p r i a t e  f o r  
the C o u n c i l ,  r a t h e r  t h a n  o u r  d e p a r t m e n t ,  to c o n s i d e r  a n d  a d o p t  
t h e s e  c o n f i d e n t i a l i t y  r u l e s .

3. W h i c h  o f  t h e  A l a s k a  J u d i c i a l  C o u n c i l  r e c o r d s  m a y  
b e  k e p t  c o n f i d e n t i a l ?

Y o u r  r e q u e s t  f o r  a d v i c e  l i s t s  a n u m b e r  o f  g e n e r a l  t y p e s  
o f  C o u n c i l  r e c o r d s ,  s u c h  as r e c o r d s  r e l a t i n g  to j u d i c i a l  s e l e c­
t i o n  a n d  t h o s e  r e l a t i n g  t o  j u d i c i a l  r e t e n t i o n ,  a n d  a s k s  w h i c h  
s h o u l d  b e  k e p t  c o n f i d e n t i a l .  I n s t e a d  o f  r e s p o n d i n g  to e a c h  g e n ­
e r a l  c l a s s  o f  r e c o r d s ,  w e  b e l i e v e  i t  w o u l d  b e  m o r e  b e n e f i c i a l  to 
s i m p l y  s e t  f o r t h  t h e  r u l e 3  r e g a r d i n g  c o n f i d e n t i a l i t y  a p p l i c a b l e

C o u n c i l  is s u b j e c t  to A S  0 9 . 2 5 . 1 2 0 ,  a n d  b e c a u s e  t h e  e x c e p t i o n s  
p r o v i d e d  i n  the s t a t u t e  a r e  v i r t u a l l y  i d e n t i c a l  to t h e  e x c e p t i o n s  
s e t  f o r t h  i n  R u l e  3 7 .5, w e  n e e d  n o t  d e c i d e  if  R u l e  3 7 . 5  a p p l i e s  
to t h e  C o u n c i l .  rr



2/ T h i s  a p p r o a c h  is t a k e n  f o r  t w o  r e a s o n s .  F i r s t ,  it  is c l e a r  
t h a t  w i t h i n  e a c h  g e n e r a l  c l a s s  o f  r e c o r d s  l i s t e d  in y o u r  r e q u e s t ,  
s o m e  r e c o r d s  i n  t h e  c l a s s  a r e  p r o b a b l y  c o n f i d e n t i a l  w h i l e  o t h e r s  
s h o u l d  b e  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n .  S e c o n d ,  as n o t e d  
a b o v e ,  w e  b e l i e v e  t h a t  i n  t h e  c l o s e  c a s e s  the C o u n c i l  s h o u l d  b e  
t h e  a g e n c y  w h i c h  d e t e r m i n e s  i f  a p a r t i c u l a r  d o c u m e n t  is 
c o n f i d e n t i a l  or. n o t . - . -

W e  do d i s c u s s  the s p e c i f i c  q u e s t i o n  w h e t h e r  l e t t e r s  a d d r e s s e d  to 
t h e  C o u n c i l  c o n c e r n i n g  j u d i c i a l  a p p o i n t m e n t s  a r e  c o n f i d e n t i a l .  
I t  h a s  bee.i t h e  c o n s i s t e n t  v i e w  o f  t h i s  o f f i c e  t h a t  p e r s o n a l  
l e t t e r s  r e g a r d i n g  s u c h  s e l e c t i o n  a d d r e s s e d  to the G o v e r n o r  a r e  
c o n f i d e n t i a l ,  a n a  i n  o u r  v i e w ,  the s a m e  r a t i o n * ~
t he C o u n c i l .  S e e  Sec. 5, infra.

r a t i o n a l e  w o u l d  a p p l y  to

F r a n c i s  L. B r e m s o n ,  E x e c u  
A l a s k a  J u d i c i a l  C o u n c i l  
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to a l l  p u b l i c  r e c o r d s ,  a n d  l e a v e  it to t h e  C o u n c i l  to d e t e r m i n e  
in e a c h  ca s e  w h e t h e r  the p a r t i c u l a r  r e c o r d  at i s s u e  is c o n f i d e n­
tia l  o r  not. 2/

A s  a g e n e r a l  rule, r e c o r d s  h e l d  b y  a S t a t e  a g e n c y  m u s t  
b e  m a d e  a v a i l a b l e  for p u b l i c  i n s p e c t i o n  and cop y i n g .  
A S  0 9 . 2 5 . 1 1 0  p r o v i d e s :

U n l e s s  s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e  the b o o k s ,  
r e c o r d s ,  p a p e r s ,  f i l e s ,  a c c o u n t s ,  w r i t i n g s , and 
t r a n s a c t i o n s  o f  a l l  a g e n c i e s  a n d  d e p a r t m e n t s  are 
p u b l i c  r e c o r d s  a n d  a r e  o p e n  to i n s p e c t i o n  b y  the 
p u b l i c  u n d e r  r e a s o n a b l e  r u l e s  d u r i n g  r e g u l a r  o f­
fice ho u r s .  T h e  p u b l i c  o f f i c e r  h a v i n g  the c u s t o d y  
o f  p u b l i c  r e c o r d s  s h a l l  g i v e  o n  r e q u e s t  and 
p a y m e n t  o f  c o s t s  a c e r t i f i e d  c o p y  o f  the p u b l i c  
r e c o r d .

A S  0 9 . 2 5 . 1 2 0  sets o u t  l i m i t e d  e x c e p t i o n s  to this g e n e r a l  r ule, 
p r o v i d i n g  in  p a r t  as follows:

E v e r y  p e r s o n  h a s  a r i g h t  to i n s p e c t  a p u b l i c  w r i t ­
ing o r  r e c o r d  i n  t h e  state, i n c l u d i n g  p u b l i c  w r i t ­
ings a n d  r e c o r d  i n  r e c o r d e r s '  o f f i c e s  e x c e p t  (1) 
r e c o r d s  o f  v i t a l  s t a t i s t i c s  a n d  a d o p t i o n  p r o c e e d­
ings w h i c h  s h a l l  b e  t r e a t e d  in t h e  m a n n e r  r e q u i r e d  
b y  A S  1 8 . 5 0 . 0 1 0  -- 1 8 . 5 0 . 3 8 0 ;  (2) r e c o r d s  p e r t a i n­
in g  to  j u v e n i l e s ;  (3) m e d i c a l  a n d  r e l a t e d  p u b l i c  
h e a l t h  r e c o r d s ;  (4) r e c o r d s  r e q u i r e d  to b e  k e p t  
c o n f i d e n t i a l  b y  a f e d e r a l  l a w  o r  r e g u l a t i o n  o r  b y
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s t a t e  law.

A l t h o u g h  t h e r e  a r e  n o  S t a t e  s t a t u t e s  s p e c i f i c a l l y  d e a l­
ing .with the c o n f i d e n t i a l i t y  of i n f o r m a t i o n  c o n t a i n e d  i n  C o u n c i l
r e c o r d s ,  the c o n s t i t u t i o n a l  p r i n c i p l e s  o f  t h e  r i g h t  to p r i v a c y
a n d  s e p a r a t i o n  o f  p o w e r s  a r e  " s t a t e  l a w s "  f o r  p u r p o s e s  of  e x c e p­
ti o n  (4) to the p u b l i c  r e c o r d s  statutes.' In d e t e r m i n i n g  w h e t h e r  
o r  n o t  a p a r t i c u l a r  d o c u m e n t  s h o u l d  r e m a i n  c o n f i d e n t i a l ,  the 
C o u n c i l  s h o u l d  a n a l y z e  t h e  s i t u a t i o n  w i t h  r e s p e c t  to e a c h  of 
t h e s e  c o n s t i t u t i o n a l  p r i n c i p l e s .

• R e g a r d i n g  the r i g h t  to p r i v a c y ,  f i r s t  it m u s t  b e  d e t e r­
m i n e d  w h e t h e r  t h e  i n f o r m a t i o n  is o f  t h e  t y p e  t h a t  w o u l d  b e  p r o­
t e c t e d  u n d e r  art. I, § 22 o f  the A l a s k a  C o n s t i t u t i o n ,  w h i c h  p r o­
v i d e s  that;

T h e  r i g h t  o f  t h e  p e o p l e  to p r i v a c y  is r e c o g n i z e d
a n d  s h a l l  n o t  b e  i n f r i n g e d .

I n  this r e g a r d ,  t h e  i s s u e  is w h e t h e r  the i n f o r m a t i o n  is 
" s e n s i t i v e " ;  t h a t  is, i n f o r m a t i o n

. . . w h i c h  a p e r s o n  d e s i r e s  to k e e p  p r i v a t e  a n d
w h i c h ,  i f  d i s s e m i n a t e d ,  w o u l d  t e n d  to c a u s e  s u b­
s t a n t i a l  c o n c e r n ,  a n x i e t y  o r  e m b a r r a s s m e n t  to a
r e a s o n a b l e  p e r s o n .

F a l c o n  v. A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n , 570 P . 2 d  469, 479 
( A l a s k a  1977). If t h e  i n f o r m a t i o n  is n o t  ''sensitive" i t  is n o t  
p r o t e c t e d  b y  t h e  r i g h t  to p r i v a c y .

........ I f  i t  is d e t e r m i n e d  t h a t  t h e  i n f o r m a t i o n  is " s e n s i­
tiv e " ,  a n d  t h u s  p r o t e c t e d  b y  t h e  c o n s t i t u t i o n a l  a m e n d m e n t t h e n  
t h e  s e c o n d  s t e p  i n  t h e  a n a l y s i s  m u s t  b e  t a k e n .  T h i s  s t e p  i n­
v o l v e s  a  b a l a n c i n g  p r o c e s s ,  i n  w h i c h  t h e  n a t u r e  a n d  e x t e n t  o f  t h e  
h a r m  t o  t h e  i n d i v i d u a l  t h a t  w o u l d  b e  c a u s e d  b y  p u b l i c  d i s c l o s u r e  
is b a l a n c e d  a g a i n s t  t h e  p u b l i c  i n t e r e s t  f u r t h e r e d  b y  d i s c l o s i n g  
t h e  i n f o r m a t i o n .  W e  b e l i e v e  t h i s  p a r t i c u l a r  b a l a n c i n g  p r o c e s s  
m u s t  b e  p e r f o r m e d  b y  t h e  C o u n c i l ,  u t i l i z i n g  i t s  o w n  e x p e r i e n c e  
a n d  e x p e r t i s e .  H o w e v e r ,  i n  p e r f o r m i n g  a n y  s u c h  a n a l y s i s ,  t h e  
C o u n c i l  s h o u l d  k e e p  in  m i n d  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  
r e c e n t l y  i n d i c a t e d  a p r e f e r e n c e  f o r  p u b l i c  d i s c l o s u r e ,  s t a t i n g  
t h a t  " ( t ] h e r e  is a s t r o n g  p u b l i c  i n t e r e s t  i n  d i s c l o s u r e  o f  the 
a f f a i r s  o f  g o v e r n m e n t . "  C i t y  o f  K e n a i  v. K e n a i  P e n i n s u l a
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N e w s p a p e r s , 642 P . 2 d  1316, 1323 ( A l a s k a  1982).

S o m e  C o u n c i l  r e c o r d s  w h i c h  a r e  n o t  c o n f i d e n t i a l  u n d e r  
p r i v a c y  c o n s i d e r a t i o n s  m a y  n o n e t h e l e s s  b e  c o n f i d e n t i a l  u n d e r  the 
c o m m o n  l a w  d o c t r i n e  of the " d e l i b e r a t i v e  p r o c e s s  p r i v i l e g e "  o f t e n  
r e f e r r e d  to as " e x e c u t i v e  p r i v i l e g e " .  T h e  d e l i b e r a t i v e  p r o c e s s  
p r i v i l e g e  p r o t e c t s  f r o m  p u b l i c  d i s c l o s u r e  t h o s e  pre-decisior.al 
d o c u m e n t s  p r e p a r e d  b y  g o v e r n m e n t a l  a g e n c i e s  that r e f l e c t  the 
" d e c i s i o n - m a k i n g "  o f  the a g e ncy. A l t h o u g h  the p r i v i l e g e  h a s  y e t  
to b e  r e c o g n i z e d  b y  the A l a s k a  S u p r e m e  Court, t h e r e  is l i t t l e  
r e a s o n  to b e l i e v e  t h a t  the c o u r t  w i l l  n o t  do so, at l e a s t  to some 
e x t e n t ,  w h e n  p r e s e n t e d  w i t h  the issue.

T h e  r a t i o n a l e  f o r  the p r i v i l e g e  w a s  d i s c u s s e d  in P>.van 
v. D e p a r t m e n t  o f  J u s t i c e , 617 F . 2 d  731 (D.C. Cir. 1980), in w h i c h  
the c o u r t  Staten:

T h e  [ p r i v i l e g e ]  w a s  c r e a t e d  to p r o t e c t  the d e l i b­
e r a t i v e  p r o c e s s  o f  the g o v e r n m e n t ,  b y  e n s u r i n g  
th a t  p e r s o n s  i n  a n  a d v i s o r y  r o l e  w o u l d  b e  a b l e  to 
e x p r e s s  t h e i r  o p i n i o n s  f r e e l y  to a g e n c y  d e c i­
s i o n - m a k e r s  w i t h o u t  f e a r  of p u b l i c i t y .  I n  the 
c o u r s e  o f  its d a y - t o - d a y  a c t i v i t i e s ,  a n  a g e n c y  
o f t e n  n e e d s  to r e l y  o n  t h e  o p i n i o n s  a n d  r e c o m m e n­
d a t i o n s  o f  t e m p o r a r y  c o n s u l t a n t s ,  as w e l l  as its 
o w n  e m p l o y e e s .  * S u c h  c o n s u l t a t i o n s  a r e  an i n t e g r a l  
p a r t  o f  i t s  d e l i b e r a t i v e  p r o c e s s ;  to c o n d u c t  this 
p r o c e s s  i n  p u b l i c  v i e w  w o u l d  i n h i b i t  f r a n k  d i s c u s­
si o n s  o f  p o l i c y  m a t t e r s  a n d  l i k e l y  i m p a i r  the 
q u a l i t y  o f  d e c i s i o n s .

6 17 F . 2 d  a t  7 8 9 - 9 0 ;  s e e  a l s o , C a r l  Z e i s s  S t i f t u n g  v . E . B .  C a r l  
Zeiss, J e n a , 40 F . R . D 7 T l S ^ F ,.D.C. 1966). F a c t u a l  i n f o r m a t i o n  is 
n o t  p r o t e c t e d  b y  t h i s  p r i v i l e g e ,  e v e n  t h o u g h  the i n f o r m a t i o n  is 
p a r t  o f  a  " d e l i b e r a t i v e "  d o c u m e n t ,  u n l e s s  it is " i n e x t r i c a b l y  
i n t e r t w i n e d  w i t h  p o l i c y - m a k i n g  p r o c e s s e s . "  E n v i r o n m e n t a l  P r o t e c­
t i o n  A g e n c y  v. M i n k . 410 U . S .  73 (1973).

E x e r c i s e  o f  th i s  p r i v i l e g e  is c o n s i s t e n t  w i t h  the p u r­
p o s e  b e h i n d  the j u d i c i a l  s e l e c t i o n  p r o c e s s  c h o s e n  b y  f r a m e r s  o f  
the A l a s k a  C o n s t i t u t i o n  a n d  set o u t  i n  A l a s k a  Const, art. IV. T h e  
C o n v e n t i o n  c h o s e  t h e  p r e s e n t  p r o c e s s  to a v o i d ,  as m u c h  as p o s s i­
ble, p o l i t i c a l  i n f l u e n c e s  o n  the s e l e c t i o n  o f  j u d i c i a l  c a n d i d a t e s
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f o r  r e f e r r a l  to t h e  g o v e r n o r .  3/ To p r e s e r v e  this i n d e p e n d e n c e ,  
m u c h  o f  the C o u n c i l ' s  a c t i o n s  m u s t  r e m a i n  c o n f i d e n t i a l .

T h i s  p r i v i l e g e  w o u l d  p r o t e c t  i n t r a - c o u n c i l  a n d  i n t e r­
a g e n c y  c o m m u n i c a t i o n s  w h i c h  a r e  p a r t  o f  the c o u n c i l’s d e c i s i o n­
m a k i n g  p r o c e s s .  D o c u m e n t s  w h i c h  c o u l d  b e  k e p t  c o n f i d e r t i a l  p u r­
su a n t  to this p r i v i l e g e  w o u l d  i n c l u d e  s u c h  i t e m s  as l e t t e r s  f r o m  
p r i v a t e  c i t i z e n s  (if n o t  a l r e a d y  c o n f i d e n t i a l  u n d e r  p r i v a c y  c o n­
s i d e r a t i o n s ) ,  i n t e r n a l  m e m o r a n d a  s t a t i n g  the a u t h o r ' s  o p i n i o n s  
c o n c e r n i n g  C o u n c i l  a c t i v i t i e s ,  i n c l u d i n g  j u d i c i a l  s e l e c t i o n ,  a n d  
a n y  d o c u m e n t s  o b t a i n e d  b y  the C o u n c i l  f o r  t h e  p u r p o s e  o f  a i d i n g  
i n  its d e c i s i o n - m a k i n g  f u n c t i o n s  w h e r e  c o n f i d e n t i a l i t y  is p r o m­
is e d  to the o r g a n i z a t i o n  p r o v i d i n g  them. 4/ O f  c o u r s e ,  this is 
o n l y  a p a r t i a l  l i s t  o f  t h o s e  d o c u m e n t s  xtfhich m a y  f a l l  u n d e r  this 
p a r t i c u l a r  p r i v i l e g e ,  a n d  w e  l e a v e  it to t h e  C o u n c i l  to d e v e l o p  
g u i d e l i n e s  a n d  m a k e  a f i n a l  d e t e r m i n a t i o n  i n  e a c h  case.

4. D o e s  the C o u n c i l  h a v e  s u b p o e n a  p o w e r  to c o m p e l
t e s t i m o n y  o r  t h e  p r o d u c t i o n  of r e c o r d s ?

T h e  C o u n c i l  d o e s  n o t  h a v e  the p o w e r  to i s s u e  a d m i n i s­
t r a t i v e  s u b p o e n a s .  S u c h  p o w e r  m u s t  b e  s p e c i f i c a l l y  a u t h o r i z e d  b y  
s t a t u t e ,  a n d  n o  s u c h  a u t h o r i t y  c u r r e n t l y  e x i s t s  f o r  the C o u n c i l .  
T h e  l e g i s l a t u r e  h a s  c h o s e n  to p r o v i d e  this a u t h o r i t y  to a n u m b e r  
o f  s t a t e  a g e n c i e s ,  b o a r d s  a n d  c o m m i s s i o n s ,  i n c l u d i n g ,  w i t h i n  the 
j u d i c i a l  b r a n c h ,  t h e  C o m m i s s i o n  o n  J u d i c i a l  Q u a l i f i c a t i o n s .  
A S  2 2 . 3 0 . 0 6 6 .  5/ A l t h o u g h  t h e r e  is n o  d o u b t  t h a t  s u c h  p o w e r  
c o u l d  b e  g r a n t e d  to the C o u n c i l  b y  the l e g i s l a t u r e ,  u n l e s s  a n d

3/ M i n u t e s  o f  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n ,  P a r t  1 a t  .583 
e t 1 seq. •'

•  •

4/ W e  c a u t i o n ,  h o w e v e r ,  • t h a t  s u c h  p r o m i s e s  o f  c o n f i d e n t i a l i t y  
s h o u l d  n o t  b e  g r a n t e d  as a  m a t t e r  o f  c o u r s e ,  b u t  s h o u l d  b e  g i v e n  
o n l y  w h e n  t h e  C o u n c i l  d e t e r m i n e s  t h a t  t h e  d o c u m e n t s  a r e  n e c e s s a r y  
a n d  c o n f i d e n t i a l i t y  is i n s i s t e d  u p o n  b y  t h e  p r o v i d e r .

5/ O t h e r  a g e n c i e s  i n c l u d e  the C o m m i s s i o n  f o r  H u m a n  R i g h t s  
(AS 1 8 . 8 0 . 0 6 0 ) ,  t h e  P u b l i c  O f f i c e s  C o m m i s s i o n  (AS 1 5 . 1 3 . 0 4 5 ) ,  the 
D e p a r t m e n t  o f  L a b o r  (AS 2 3 . 2 0 . 0 6 0 ) ,  t h e  L e g i s l a t i v e  C o u n c i l  
(AS 2 4 . 2 0 . 0 6 0 ) ,  t h e  O m b u d s m a n  (AS 2 4 . 5 5 . 1 7 0 ) ,  the d i v i s i o n  o f  
B a n k i n g  a n d  S e c u r i t i e s  (AS 4 5 . 5 5 . 1 9 0 ) ,  t h e  T r a n s p o r t a t i o n  
C o m m i s s i o n  (AS 4 2 . 0 7 . 1 4 1 ) ,  the V i o l e n t  C r i m e s  C o m p e n s a t i o n  B o a r d  
(AS 1 8 . 6 7 . 0 4 0 ) ,  a n d  a n y  a g e n c y  c o n d u c t i n g  h e a r i n g s  u n d e r  the 
A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  (AS 4 4 . 6 2 . 4 3 0 ) .

F r a n c i s  L. B r e m s o n ,  e x e c u t i v e  D i r e c t o r  
A l a s k a  J u d i c i a l  C o u n c i l  
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u n t i l  this a u t h o r i t y  is s p e c i f i c a l l y  g r a n t e d  it does not exist.

5. C a n  the C o u n c i l  t r a n s n i t  c o n f i d e n t i a l  r e f e r e n c e  
l e t t e r s  r e g a r d i n g  j u d i c i a l  s e l e c t i o n  to t h e  g o v e r n o r  w i t h o u t
b r e a c h i n g  its a s s u r a n c e s  o f  c o n f i d e n t i a l i t y  to p e r s o n s  p r o v i d i n g
s u c h  r e f e r e n c e s ?

It has b e e n  the c o n s i s t e n t  p o s i t i o n  of this o f f i c e  that 
l e t t e r s  to the g o v e r n o r  c o n c e r n i n g  a j u d i c i a l  a p p o i n t m e n t  are 
c o n f i d e n t i a l  a n d  s h o u l d  n o t  b e  d i s c l o s e d  to the p u b lic. As w e  
s t a t e d  in o u r  1984 Inf. Op. A t t ' y  Gen. (Jan. 5; 3 6 6 - 3 5 0 - 8 4 ) :

A  g o v e r n o r  m u s t  b e  a b l e  to a s s u r e  c i t i z e n s  w i t h  
r e l e v a n t  i n f o r m a t i o n  a b o u t  a j u d i c i a l  c a n d i d a t e  
t h a t  t h e i r  r e m a r k s  w i l l  not r e s u l t  in p r e s s  a c ­
cou n t s ,  l i t i g a t i o n ,  or  h a r a s s m e n t .  T h e  p r o s p e c t  
o f  p u b l i c  o u t c r y  o r  l a w s u i t s  w o u l d  d i s s u a d e  s o m e  
o f  t h e s e  citize'ns f r o m  g i v i n g  the g o v e r n o r  the
c a n d i d  i n f o r m a t i o n  r e q u i r e d  to m a k e  i n f o r m e d  a p ­
p o i n t m e n t s  to the j u d i c i a r y .

Id. at 2. S e e  a l s o  1 9 8 2  Inf. O d . A t t ' y  Gen. ( A p r i l  12; 
1 ^ 9 - 0 1 1 - 8 0 ) .

C a s e  l a w  s u p p o r t s  the v i e w  t h a t  l e t t e r s  e x p r e s s i n g  the 
a u t h o r ' s  o p i n i o n s  o n  a c a n d i d a t e  f o r  e m p l o y m e n t  or p r o m o t i o n  are 
c o n f i d e n t i a l .  In  H a f e m e h l  v. U n i v e r s i t y  o f  W a s h i n g t o n , 6 2 8  P . 2d  
846 (Wash. App. 1981) , i n v o l v i n g  a r e q u e s t  to d i s c l o s e  l e t t e r s  
f r o m  f a c u l t y  m e m b e r s  r e g a r d i n g  a p r o f e s s o r ' s  c o n s i d e r a t i o n  f o r  
p r o m o t i o n ,  the c o u r t  s t a t e d :

T h e  l e t t e r s  h e r e  c l e a r l y  e x p r e s s  t h e  a u t h o r s’ 
o p i n i o n s  a n d  e v a l u a t i o n s . E x e m p t i n g  t h e m  f r o m  
p u b l i c  d i s c l o s u r e  w i l l  f u r t h e r  o n e  of the p r i m a r y  
a i m s  o f  t h e  d e l i b e r a t i v e  p r o c e s s  p r i v i l e g e ,  v i z . ,  
to  f u r t h e r  t h e  g i v i n g  o f  u n i n h i b i t e d  o p i n i o n s  a n d  
r e c o m m e n d a t i o n s  w i t h o u t  f e a r  o f  l a t e r  p u b l i c  r i d i -  

. c u l e  o r  c r i t i c i s m .

I d . at 848.

In  a s o m e w h a t  d i f f e r e n t  c o n t e x t ,  t h e  A l a s k a  S u p r e m e  
C o u r t  h a s  r e c e n t l y  l e n t  its s u p p o r t  to this p o s i t i o n .  T h e  c o u r t  
r e c o g n i z e d  t h a t  t h e  p r i v a c y  of* a g o v e r n m e n t  o f f i c i a l ' s  s o u r c e s  
m u s t  be p r o t e c t e d  to a s s u r e  c a n d i d  c o m m u n i c a t i o n ,  thus g u a r a n t e e­
ing t h a t  the s o u r c e s  w i l l  p r o v i d e  t h e i r  v a l u a b l e  i n f o r m a t i o n  to
the d e c i s i o n - m a k e r .  K e r t t u l a  v. A b o o d , P. 2 d  ____ , Op. "p.
2858 at 18 ( A l a s k a ,  J u l y  27, I98'4). fTe t h e r e f o r e  c o n c l u d e  that
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a n y  l e t t e r s  c o n c e r n i n g  j u d i c i a l  a p p l i c a n t s  w h i c h  a r e  t r a n s f e r r e d  
b y  the C o u n c i l  to the g o v e r n o r  w o u l d  r e m a i n  c o n f i d e n t i a l  in the 
h a n d s  of  t h e  g o v e r n o r .

T h e  r e m a i n i n g  issue, h o w e v e r ,  is w h e t h e r  the t r a n s f e r  
f r c m  t h e  C o u n c i l  to the g o v e r n o r  in a n d  o f  i t s e l f  c o n s t i t u t e s  a 
b r e a c h  o f  c o n f i d e n t i a l i t y .  A l t h o u g h  the C o u n c i l  is a n  a g e n c y  of 
the j u d i c i a l  b r a n c h  of  g o v e r n m e n t ,  m u c h  o f  its w o r k ,  i n c l u d i n g  
the s e l e c t i o n  o f  j u d i c i a l  c a n d i d a t e s ,  is e s s e n t i a l l y  e x e c u t i v e  in 
n a t u r e ,  a s s i s t i n g  t h e  g o v e r n o r  i n  his c o n s t i t u t i o n a l  p o w e r  to 
m a k e  j u d i c i a l  a p p o i n t m e n t s .  A l a s k a  Co n s t ,  art. IV, § 5. I n  o u r  
o p i n i o n ,  the t r a n s f e r  o f  l e t t e r s  w o u l d  n o t  c o n s t i t u t e  a b r e a c h ,  
b e c a u s e  the r e c e i p t  a n d  c o n s i d e r a t i o n  o f  the l e t t e r s  b y  t h e  C o u n­
cil a n d  the s u b s e q u e n t  t r a n s f e r  of t h e s e  l e t t e r s  to the g o v e r n o r  
is a l l  p a r t  of a s i n g l e  e x e c u t i v e  f u n c t i o n ,  the s e l e c t i o n  o f  a 
j u d g e  o r  j u d g e s .  6/ T h e  l e t t e r s  w e r e  s u b m i t t e d  f o r  the p u r p o s e  
o f  a s s i s t i n g  in this e x e c u t i v e  f u n c t i o n  a n d  m a y  b e  u s e d  f o r  t h a t  
f u n c t i o n .  O f  c o u r s e ,  i f  the C o u n c i l  r e c e i v e s  a l e t t e r  w h i c h  e x­
p r e s s l y  r e q u e s t s  t h a t  it n o t  b e  f o r w a r d e d  to the. g o v e r n o r ,  w e  
w o u l d  r e c o m m e n d  t h a t  the w r i t e r ' s  w i s h e s  b e  h o n o r e d  in  t h a t  case. 
O t h e r w i s e ,  l e t t e r s  to t h e  C o u n c i l  r e g a r d i n g  j u d i c i a l  a p p l i c a n t s  
m a y  b e  s u b m i t t e d  to t h e  g o v e r n o r  w i t h o u t  v i o l a t i n g  a n y  c o n f i d e n­
t i a l l y  p r i n c i p l e s .

W e  a l s o  b e l i e v e ,  h o w e v e r ,  t h a t  s u b m i s s i o n  to t h e  g o v e r­
n o r  o f  t h e s e  l e t t e r s ,  o r  a n y  o t h e r  c o n f i d e n t i a l  c o n t e n t s  of 
C o u n c i l  r e c o r d s  o r  f i l e s , is n e t  m a n d a t e d  b u t  i n s t e a d  is w i t h i n  
the d i s c r e t i o n  o f  the C o u n c i l .  A l t h o u g h  p e r f o r m i n g  a n  e x e c u t i v e  
f u n c t i o n ,  t h e  C o u n c i l  r e t a i n s  its c h a r a c t e r  as a n  o r g a n i z a t i o n  
w i t h i n  t h e  j u d i c i a l  b r a n c h ,  a n d  s e p a r a t i o n  o f  p o w e r s  c o n s i d e r a­

t i o n s  c o m p e l  t h e  C o u n c i l  to m a i n t a i n  its i n d e p e n d e n c e .  I n  p e r ­
f o r m i n g  its e x e c u t i v e  f u n c t i o n  p u r s u a n t  to  t h e  c o n s t i t u t i o n a l  
m a n d a t e ,  i t  o n l y  is r e q u i r e d  to  s u b m i t  n a m e s  to t h e  g o v e r n o r ;  
h o w e v e r ,  it m a y  s u b m i t  m o r e ,  s h o u l d  it c h o o s e  to do so. W e  r e c ­
o m m e n d  t h a t  t h e  C o u n c i l  a d o p t  r u l e s  a n d  r e g u l a t i o n s ,  a v a i l a b l e  to 
t h e  p u b l i c ,  w h i c h  d e l i n e a t e  the n a t u r e  a n d  e x t e n t  o f  the c o o p e r a­
t i o n  i t  i n t e n d s  to e x t e n d  to t h e  g o v e r n o r ' s  o f f i c e .

6/ F o r  a d i s c u s s i o n  o f  t h e  e f f e c t  o f  t h e  s e p a r a t i o n  o f  p o w e r s  
H o c t r i n e  o n  the p e r f o r m a n c e  o f  a s t r i c t l y  e x e c u t i v e  f u n c t i o n  b y  
two b r a n c h e s  of g o v e r n m e n t  j o i n t l y ,  see B r a d n e r  v. H a m m o n d ,  55*3 
P . 2 d  1 ( A l a s k a  1976).



c F r a n c i s  L. B r e m s o n ,  E x e c u t i v e  D i r e c t o r  
A l a s k a  J u d i c i a l  C o u n c i l  
Ou r  f i l e  no. 3 6 6 - 6 2 5 - 0 4

. . .  '■ " ■ 
O c t o b e r  3, 1984 

P a g e  9

'

v7e n o p e  this a n s w e r s  y o u r  q u e s t i o n s ,  a n d  w e  a o o l o g i z e  
ror the d e l a y  in r e s p o n d i n g  to y o u r  r e quest.

S i n c e r e l y ,

NORKAi! C. G O R S U C K  
A T T O R N E Y  G E N E R A L

NCC: JvTB: ccts

By: /!/
defi/i'Z.i'j W. B u s h  

/A^si/stant A t t o r n e y G e n e r a l

%
• •

i



M E M O R A N D U M S t a t e  o f  A l a s k a

TO:
P e r r y  Eaton, C h a i r m a n  
C l a r k  G r u e n i n g  
C o m m i s s i o n e r  R i c h a r d  L y o n  
B o a r d  o f  D i r e c t o r s  
A l a s k a  R e s o u r c e s  C o r p o r a t i o n

DATE:

FILE NO:

FROM:
N o r m a n  C. G o r s u c h  
.AtLtq m e y  G e n e r a l

TELEPHONE NO:

SUBJECT:

/■'<
By: M a r t h a  A. F o x

A s s i s t a n t  A t t o r n e y  G e n e r a l

F e b r u a r y  9, 1984

3 6 6 - 4 1 7 - 8 4

4 6 5 - 3 6 0 0

. N o v e m b e r  3, 1983 
B o a r d  m e e t i n g

L a u r i  A d a m s ,  s t a f f  a t t o r n e y  f o r  t h e  S i e r r a  Club, h a s  
r a i s e d  s e v e r a l  q u e s t i o n s  r e g a r d i n g  the p r o p r i e t y  of  the p r o c e­
dures  f o l l o w e d  d u r i n g  the c a l l i n g  o f  an  e x e c u t i v e  s e s s i o n  a t  the
N o v e m b e r  3, 1983, b o a r d  m e e t i n g  o f  the A l a s k a  R e s o u r c e s  C o r p o r a­
ti o n  ( A R C ) . A t  t h a t  m e e t i n g  t h e  B o a r d  a p p r o v e d  a f i n a n c i n g  p r o­
p o s a l  s u b m i t t e d  b y  M i c h a e l  C h i t t i c k  a n d  U.S. F o r e s t  P r o d u c t s ,  
Inc., f o r  the S c h n a b e l  L u m b e r  M i l l .  A f t e r  e x a m i n i n g  the t r a n­
sc r i p t  o f  th a t  m e e t i n g  a n d  t a l k i n g  to p a r t i c i p a n t s . at the m e e t­
ing, w e  c o n c l u d e  t h a t  the b o a r d  d i d  n o t  u s e  p r o p e r  p r o c e d u r e s  to 
c a l l  the e x e c u t i v e  s e s s i o n  w h i c h  w a s  h e l d  p r i o r  to t h e  i n i t i a l  
v o t e  o n  t h e  f i n a n c i n g  p r o p o s a l .

W h i l e  t h e  f i n a n c i n g  p r o p o s a l  w a s  d i s c u s s e d  in d e t a i l
b e f o r e  t h e  c a l l i n g  o f  the e x e c u t i v e  s e s s i o n ,  a n d  h a d  b e e n  a s u b­
j e c t  o f  e x t e n s i v e  d i s c u s s i o n  a n d  s o m e  a c t i o n  b y  t h e  b o a r d  at e a r­
li e r  m e e t i n g s  d u r i n g  t h e  y e a r ,  t h e  f a i l u r e  to f o l l o w  p r o p e r  p r o­
ce d u r e s  i n  c a l l i n g  a n  e x e c u t i v e  s e s s i o n  do e s  c a s t  a c l o u d  o v e r  
the l e g a l i t y  o f  t h e  a p p r o v a l  o f  t h e  p r o p o s a l .  O n  the b a s i s  o f  
t h e  r e c e n t  s u p r e m e  c o u r t  d e c i s i o n  i n  A l a s k a  C o m m u n i t y  C o l l e g e s '  
F e d e r a t i o n  o f  T e a c h e r s  v. U n i v e r s i t y  o f  A l a s k a , P . 2 d  , O p T  
bio 1 2 7 7 9  ( Alaska, F e b . 1 9 8 4 ) ,  w e  r e c o m m e n d  t h a t  the b o a r d
r e c o n v e n e  to c o n s i d e r  a n d  v o t e  a g a i n  o n  t h e  p r o p o s a l .

*- ' F A C T S

U.S. F o r e s t  P r o d u c t s *  f i n a n c i n g  p r o p o s a l  w a s  f i r s t  c o n­
s i d e r e d  b y  the B o a r d  i n  e a r l y  1983. A t  its m e e t i n g  o f  M a y  24,
1 983, t h e  b o a r d  a p p r o v e d  a m e m o r a n d u m  o f  i n t e n t  i n  w h i c h  A R C  i n ­
d i c a t e d  i t s  i n t e n t  to a g r e e  to U.S. F o r e s t  P r o d u c t s '  f i n a n c i n g
p r o p o s a l  p r o v i d e d  c e r t a i n  c o n d i t i o n s  w e r e  met. T h e  f i n a n c i n g  
p r o p o s a l  w a s  a  t o p i c  o f  d i s c u s s i o n  a t  the J u n e  16 a n d  A u g u s t  19, 
1983, b o a r d  m e e t i n g s ,  a n d  t h e  t e r m  o f  the a g r e e m e n t  w a s  e x t e n d e d  
s e v e r a l  ti m e s .  T h e r e  w a s  o p p o r t u n i t y  f o r  p u b l i c  c o m m e n t  at the 
M a y ,  J u n e ,  a n d  A u g u s t  m e e t i n g s ,  a l t h o u g h  n o  o n e  e v e r  t e s t i f i e d .
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T h e  m e m o r a n d u m  o f  i n t e n t  a p p a r e n t l y  e x p i r e d  o n  A u g u s t  30, 1983. 
A _ s u b s e q u e n t  b o a r d  m e e t i n g  s c h e d u l e d  f o r  S e p t e m b e r  16, 1983, to 
d i s c u s s  t h e  U.S. F o r e s t  P r o d u c t s  p r o p o s a l  w a s  r e s c h e d u l e d  u n t i l  
N o v e m b e r  3, 1983, b e c a u s e  o f  the l a c k  o f  a q u o r u m .

T h e  f i n a n c i n g  p r o p o s a l  p r e s e n t e d  to the b o a r d  in  N o v e m­
b e r  d i f f e r e d  s o m e w h a t  f r o m  the e a r l i e r  p r o p o s a l  a p p r o v e d  in  the 
m e m o r a n d u m  o f  i n t e n t .  H o w e v e r ,  a l l  c o n d i t i o n s  s e t  o u t  in the 
m e m o r a n d u m  of  i n t e n t  w e r e  met. A t  the m e e t i n g ,  t h e  p u b l i c  w a s  
g i v e n  o p p o r t u n i t y  to c o m m e n t  o n  t h e  S c h n a b e l  L u m b e r  M i l l  a n d  the 
p r o p o s e d  f i n a n c i n g  v e n t u r e  b y  ARC, b u t  t h e r e  w a s  n o  p u b l i c  t e s­
timon y .  T h e  b o a r d  t h e n  w e n t  t h r o u g h  e a c h  i t e m  o f  t h e  r e v i s e d  
p r o p o s a l .  T h e r e  w a s  c o n s i d e r a b l e  d i s c u s s i o n  o f  t h e  p r o v i s i o n s  of  
t h e  p r o p o s a l ,  as w e l l  as o f  the s u p p l y  o f  t i m b e r  a n d  the m a r k e t s  
a v a i l a b l e  f o r  th a t  t i m b e r ,  w h i c h  w o u l d  a f f e c t  t h e  p e r f o r m a n c e  of  
t h e  b u s i n e s s  a n d  t h e  s e c u r i t y  o f  A R C ' s  i n v e s t m e n t .  T h e  b o a r d  
t h e n  w e n t  i n t o  the e x e c u t i v e  s e s s i o n  w h i c h  is t h e  s u b j e c t  o f  Ms. 
A d a m s '  inquiry. T h e  e x e c u t i v e  s e s s i o n  w a s  c a l l e d  to d i s c u s s  the 
d a t a  r e c e i v e d .  I m m e d i a t e l y  a f t e r  the d i s c u s s i o n s  in e x e c u t i v e  
s e s s i o n  the b o a r d  u n a n i m o u s l y  v o t e d  in  f a v o r  o f  t h e  U.S. F o r e s t  
P r o d u c t s  p r o p o s a l  w i t h o u t  f u r t h e r  p u b l i c  d i s c u s s i o n .  T h e  m e e t i n g  
a d j o u r n e d  f o r  l u n c h  a f t e r  th a t  v o t e .

T h e r e  w a s  a r e c o n s i d e r a t i o n  o f  t h e  v o t e  w h e n  t h e  m e e t ­
i n g  r e c o n v e n e d  l a t e r  i n  the a f t e r n o o n .  U p o n  r e c o n s i d e r a t i o n ,  the 
b o a r d  v o t e d  2 - 1 i n  f a v o r  o f  the p r o p o s a l .  A t  t h a t  t i m e  T e r r y  
E l d e r  s t a t e d  h i s  r e a s o n s  f o r  c h a n g i n g  h i s  v o t e .  T h e r e  w a s  n o  
o t h e r  d i s c u s s i o n  o f  t h e  p r o p o s a l .  T h e r e  h a d  b e e n  n o  n o t i c e  o f  a 
m o t i o n  f o r  r e c o n s i d e r a t i o n  o f  the p r o p o s a l  at  t h e  t i m e  t h e  b o a r d  
• r e c e s s e d  f o r  lunch. A p p a r e n t l y  b e c a u s e  o f  the l o n g  b r e a k  b e f o r e  
t h e  b o a r d  r e c o n v e n e d ,  f e w  p e r s o n s  w h o  h a d  a t t e n d e d  t h e  m o r n i n g  
s e s s i o n  w e r e  p r e s e n t  w h e n  t h e  r e c o n s i d e r a t i o n  v o t e  w a s  t a k e n .

* f
T h e  f i n a n c i n g  a g r e e m e n t  f o r  t h e  S c h n a b e l  L u m b e r  M i l l  

w a s  s i g n e d  i n  m i d - D e c e m b e r .  F u n d s  w e r e  d i s t r i b u t e d  s h o r t l y  
t h e r e a f t e r _ i n  a c c o r d a n c e  w i t h  the a g r e e m e n t .

D I S C U S S I O N

P r o p e r  p r o c e d u r e s  f o r  c a l l i n g  a n  e x e c u t i v e  s e s s i o n  are 
s e t  o u t  i n  A S  4 4 . 6 2 . 3 1 0 ( b )  a n d  h a v e  b e e n  s u m m a r i z e d  b y  t h e  c o u r t  
i n  C i t v  o f  K e n a i  v. K e n a i  P e n i n s u l a  N e w s p a p e r , 6 4 2  P. 2 d  1316, 
1 3 2 6  n . 2 9  ( A l a s k a  1982).

T h e  m e e t i n g  m u s t  f i r s t  b e  c o n v e n e d  as p u b l i c ;  the 
q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  c o n c e r n­
in g  e x c e p t e d  s u b j e c t s  m u s t  b e  d e t e r m i n e d  b y  m a j o r ­
it y  v o t e ;  o n l y  e x c e p t e d  s u b j e c t s ,  a n d  o n l y  t h o s e
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m e n t i o n e d  in the m o t i o n  c a l l i n g  for the e x e c u t i v e  
s e s s i o n ,  m a y  b e  c o n s i d e r e d  in the e x e c u t i v e  s e s­
sion; a n d  n o  a c t i o n  m a y  b e  t a k e n  at the e x e c u t i v e  
s e s s i o n .

T h e  e x e c u t i v e  s e s s i o n  w a s  n o t  c o n v e n e d  b v  the m a j o r i t y  
v o t e  r e q u i r e d  in A S  4 4 . 6 2 . 3 1 0 ( b ) .  T h e  p u r p o s e  for' the e x e c u t i v e  
s e s s i o n  s t a t e d  d u r i n g  the m e e t i n g ,  to " d i s c u s s  the d a t a  w e  h a v e  
h a d  t o d a y , "  w a s  a l s o  n o t  w i t h i n  the e x p r e s s l y  e x c e p t e d  s u b j e c t s  
w h i c h  m a y  b e  d i s c u s s e d  i n  an  e x e c u t i v e  s e s s i o n  u n d e r  AS 
4 4 . 6 2 . 3 1 0 ( c ) .  P r o p e r  p r o c e d u r e s  w e r e  c l e a r l y  n o t  u s e d  b y  the A R C  
b o a r d  in  c a l l i n g  t h i s  e x e c u t i v e  se s s i o n .  T h e  i s s u e  n o w  is w h a t  
e f f e c t  the i m p r o p e r  e x e c u t i v e  s e s s i o n  h a d  o n  the a p p r o v a l  o f  the 
f i n a n c i n g  p r o p o s a l .

t

A S  4 4 . 6 2 . 3 1 0 ( f )  p r o v i d e s  that " ( a l c t i o n  t a k e n  c o n t r a r y  
to this s e c t i o n  is v o i d . "  H o w e v e r ,  in H a m m o n d  v. N o r t h  S l o u e  
B o r o u g h , 645 P . 2 d  750, 7 6 5 - 6 6  ( A l a s k a  1982Ti the c o u r t  h e l d  that 
the d e c i s i o n  b y  the C o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  to a l l o w  a 
l e a s e  s a l e  w a s  n o t  v o i d e d  b y  the f a i l u r e  of  two l e a s e  sale 
a d v i s o r y  c o m m i t t e e s  to comply, w i t h  the o p e n  m e e t i n g s  laws, e v e n  
w h e n  the c o m m i s s i o n e r  w a s  c o - c h a i r m a n  o f  o n e  o f  the a d v i s o r y  
c o m m i t t e e s .  In  r e a c h i n g  its c o n c l u s i o n  that the c o m m i s s i o n e r  h a d  
m a d e  h i s  d e c i s i o n  i n d e p e n d e n t l y  f r o m  the c o m m i t t e e s ,  the c o u r t  
f o c u s e d  o n  the f a c t  t h a t  t h e  c o m m i s s i o n e r  h a d  a l s o  r e c e i v e d  a d­
v i c e  a n d  s t u d i e s  f r o m  v a r i o u s  s t a t e  r e s o u r c e  a g e n c i e s ,  a n d  that 
t h e r e  h a d  b e e n  a m p l e  o p p o r t u n i t y  f o r  s u b s t a n t i a l  p u b l i c  p a r t i c i­
p a t i o n  o n  t h e  issue.

B y  the t i m e  o f  t h e  N o v e m b e r  3, 1983, b o a r d  m e e t i n g ,  the 
A R C  b o a r d  h a d  h a d  a  n u m b e r  o f  p u b l i c  d i s c u s s i o n s  a b o u t  t h e  f i­
n a n c i n g  p r o p o s a l .  I t  h a d  a l s o  a l l o w e d  s u b s t a n t i a l  o p p o r t u n i t y  
f o r  p u b l i c  c o m m e n t  o n  t h e  issue, a l t h o u g h  n o n e  w a s  e v e r  gi v e n .  
T h e  t e r m s  o f  t h e  ’r e v i s e d  f i n a n c i n g  p r o p o s a l  w e r e  d i s c u s s e d  in 
s o m e  d e t a i l  b y  t h e  b o a r d  p r i o r  to the e x e c u t i v e  s e s s i o n  i n  q u e s­
tion.  T h e s e  f a c t o r s  l e n d  t h e m s e l v e s  to the H a m m o n d  a r g u m e n t  t h a t  
t h e  v i o l a t i o n  o f  t h e  o p e n  m e e t i n g s  laws w a s  h a r m l e s s  err o r .  H o w ­
ev e r ,  t h e r e  a r e  s o m e  b a s i c  d i f f e r e n c e s  b e t w e e n  this s i t u a t i o n  and
t h e  f a c t u a l  c i r c u m s t a n c e s  in"'the H a m m o n d  case.

%

I n  H a m m o n d , t h e  c o m m i t t e e s  w e r e  a d v i s o r y .  It w a s  n o t  
t h e  u l t i m a t e  d e c i s i o n - m a k i n g  b o d y ,  l i k e  the A R C  b o a r d ,  w h i c h  
f a i l e d  to c o m p l y  w i t h  t h e  o p e n  m e e t i n g  r e q u i r e m e n t s .  A l s o ,  the 
A R C  b o a r d  t o o k  its a c t i o n  o n  the f i n a n c i n g  p r o p o s a l  i m m e d i a t e l y  
a f t e r  c o n d u c t i n g  t h e  i m p r o p e r l y  c o n v e n e d  e x e c u t i v e  s e s s i o n .  A n  
i n f e r e n c e  w h i c h  c o u l d  b e  d r a w n  f r o m  th i s  is t h a t  t h e  v o t e  t o o k  
p l a c e  as a d i r e c t  r e s u l t  o f  d i s c u s s i o n s  w h i c h  w e r e  h e l d  in the
e x e c u t i v e  s e s s i o n .  T h e  r e c o n s i d e r a t i o n  v o t e  t a k e n  l a t e r  in the
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a f t e r n o o n  c o u l d  a r g u a b l y  s e r v e  as a r a t i f i c a t i o n  o f  the e a r l i e r  
a p p r o v a l ;  h o w e v e r ,  the t r a n s c r i p t  o f  the b o a r d  m e e t i n g  d o e s  n o t  
i n d i c a t e  t h a t  the s e c o n d  v o t e  w a s  t h e  " t r u e  r e c o n s i d e r a t i o n "  r e ­
q u i r e d  b y  the c o u r t  to c u r e  a d e c i s i o n  m a d e  i n  n o n c o n f o r m i t y  w i t h  
th e  o p e n  m e e t i n g  laws. A l a s k a  C o m m u n i t v  C o l l e e e s '  F e d e r a t i o n  o f  
T e a c h e r s  v. U n i v e r s i t y  "of A l a s k a . P. 2 d  Opl Nol 2/ 7 9
( Alaska, F e b . TJ 1984). R a t h e r ,  it w a s  c o n v e n e d  so t h a t  
i n d i v i d u a l  v o t e s  f o r  o r  a g a i n s t  c o u l d  b e  r e c o r d e d  a n d  so t h a t  
T e r r y  E l d e r  c o u l d  s t a t e  the r e a s o n s  f o r  c h a n g i n g  h i s  vote.

In U n i v e r s i t y  o f  A l a s k a  v. G e i s t a u t s , 666 P . 2 d  424, 428 
( A l a s k a  1983)1 the c o u r t  s t a t e d  t h a t  " t h e  H a m m o n d  ' h a r m l e s s  v i o ­
lation' d o c t r i n e  s h o u l d  b e  i n v o k e d  o n l y  i n  v e r y  l i m i t e d  c i r c u m­
s t a n c e s . "  A c c o r d i n g  to the c o u r t ,  " H a m m o n d  p r e s e n t e d  a  c o m p e l­
l i n g  f a c t  s i t u a t i o n  in w h i c h  a r e l a t i v e l y  i n s i g n i f i c a n t  v i o l a t i o n  
o f  A S  4 4 . 6 2 . 3 1 0  w a s  c o u p l e d  w i t h  o v e r w h e l m i n g  p r e j u d i c e  w h i c h  
w o u l d  h a v e  r e s u l t e d  f r o m  a c o n c l u s i o n  t h a t  t h e  f i v e - y e a r  p r o c e ­
du r e  l e a d i n g  u p  to the l e a s e  s a l e  w a s  v o i d . "  Id. W e  c a n n o t  c o n­
c l u d e  t h a t  t h a t  k i n d  o f  s i t u a t i o n  e x i s t s  h e r e .  T h u s ,  w e  r e c o m­
m e n d  t h a t  t h e  b o a r d  r e c o n v e n e  a n d  v o t e  a g a i n  o n  the f i n a n c i n g  
p r o p o s a l .

In  A l a s k a  C o m m u n i t v  C o l l e g e s 1 F e d e r a t i o n  o f  T e a c h e r s  v. 
U n i v e r s i t y  o f  A l a s k a  ̂ t h e  c o u r t  d i s c u s s e s  " w h e n  v o l u n t a r y
r a t i f i c a t i o n  of I d e c i s i o n  m a d e  i n  n o n c o n f o r m i t y  w i t h  t h e  r e ­
q u i r e m e n t s  o f  A S  4 4 . 6 2 . 3 1 0  m a y  b e  e f f e c t i v e . "  Op. No. 2 7 7 9  a t  7. 
" T h e  e f f e c t i v e n e s s  o f  a n y  l a t e r  m e e t i n g  d e s i g n e d  to c u r e  a n  O M A  
v i o l a t i o n  o b v i o u s l y  d e p e n d s  o n  t h e  s e r i o u s n e s s  o f  t h i s
v i o l a t i o n . "  Id. a t  5. A s  d i s c u s s e d  e a r l i e r ,  A R C ' s  v i o l a t i o n  o f  

- t h e  o p e n  m e e t i n g s  l a w s  m a y  n o t  b e  t h a t  s e r i o u s  b e c a u s e  o f  its 
p r i o r  p u b l i c  c o n s i d e r a t i o n  o f  t h e  f i n a n c i n g  p r o p o s a l .  T h i s  m e a n s  
t h a t  the b o a r d  s h o u l d  b e  a b l e  to c u r e  t h e  d e f e c t  b y  f o l l o w i n g  t h e  
g u i d e l i n e s  s e t  o u t (i n  A l a s k a  C o m m u n i t y  C o l l e g e s :

(1) T h e  r e c o n s i d e r a t i o n  o f  t h e  f i n a n c i n g  p r o p o s a l  m u s t  
f u n c t i o n  as a t r u e  d e  n o v o  c o n s i d e r a t i o n  o f  t h e  d e f e c -

V* . " tive a c t i o n .  Id. at 13. T h i s  m e a n s  t h a t  t h e  b o a r d
- . s h o u l d  l o o k  a t  "tEe s i t u a t i o n  as it e x i s t e d  a t  t h e  t i m e

the o r i g i n a l  d e c i s i o n  w a s  m a d e .  I t  m u s t  a l s o  r e s p o n d  
to i n f o r m a t i o n  a n d  d e v e l o p m e n t s  a r i s i n g  s i n c e  t h e  t i m e  
o f  the N o v e m b e r  3 m e e t i n g .  Id. a t  9.

(2) W h e n  t h e  o p e n  m e e t i n g s  l a w s  is v i o l a t e d  it is
" ' t h e  p e o p l e ' s  r i g h t  to r e m a i n  i n f o r m e d '  w h i c h  s u s t a i n s
the i n j u r y .  T h e r e  is n o  i n h e r e n t  d a m a g e  s t e m m i n g  f r o m
the s u b s t a n t i v e  a c t i o n  w h i c h  is t a k e n ;  i t  is t h e  m a n n e r
o f  a c t i o n  w h i c h  o f f e n d s . "  Id. a t  11. T h e r e f o r e ,  the 
b o a r d  s h o u l d  p u b l i c l y  r e v i e w  t h e  i n f o r m a t i o n  w h i c h
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w a s  a v a i l a b l e  to it at the ti m e  of the d e c i s i o n  a n d  the 
h i s t o r y  o f  the f i n a n c i n g  p r o p o s a l  b e f o r e  the b o a r d .  
T h e  m e r i t s  o f  the a c t i o n  p r o p o s e d  s h o u l d  b e  p u b l i c l y  
d i s c u s s e d .

W e  h o p e  this n e m o  g i v e s  y o u  a d e q u a t e  g u i d a n c e  o n  the 
f u t u r e  a c t i o n  w e  r e c o m m e n d .  P l e a s e  let us k n o w  if w e  c a n  b e  of  
a n y  f u r t h e r  a s s i s t a n c e .

M A F / m g
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Y o u ' r e  s c h e d u l e d  to p a r t i c i p a t e  in a p a n e l  d i s c u s s i o n  
c o n c e r n i n g  s t a t e  g o v e r n m e n t  as a p a r t  o f  A l a s k a  J o u r n a l i s m  
W e ek. T h e  press h a s  i n f o r m e d  us t h a t  t h e y  a r e  m o s t  i n t e r e s t e d  
i n  y o u r  v i e w s  a n d  o p i n i o n s  c o n c e r n i n g  t h e  p u b l i c  m e e t i n g  a n d  
p u b l i c  i n f o r m a t i o n  s t a t u t e s  (AS 4 4 . 6 2 . 3 1 0  et seq. a n d  AS 
.25.110 et seq.). T h e  f o l l o w i n g  is a su m m a r y  o f  a v a i l a b l e  
A t t o r n e y  G e n e r a l ' s  o p i n i o n s  c o n c e r n i n g  o p e n  m e e t i n g s  a n d  p u b l i c  
i n f o r m a t i o n .  I u n d e r s t a n d  the p r e s s  w i l l  b e  d i s c u s s i n g  the 
o p e n  m e e t i n g  s t a t u t e  a n d  m a y  a s k  y o u  q u e s t i o n s  a b o u t  e a c h  
s p e c i f i c  o p i n i o n .  T h e  o p i n i o n s  a r e  in r e v e r s e  c h r o n o l o g i c a l  
order.

F e b r u a r y  16. 1 9 8 3  o p i n i o n  r e g a r d i n g  a p p l i c a b i l i t y  of 
o p e n  m e e t i n g / p u o i i c  i n f o  r e q u i r e m e n t s  to W a t e r / W a s t e  W a t e r  
A d v i s o r y  Board. C o n c l u d e d  t h a t  b o a r d  is s t a t e  a g e n c y  r e q u i r i n g  
o p e n  m e e t i n g s  f o r  p u b l i c .  A l s o  s u g g e s t s  t h a t  b o a r d  m e m b e r s  
w i t h  c o n f l i c t  of i n t e r e s t  r e c u s e  t h e m s e l v e s  f r o m  v o t i n g  a n d  
d i s c u s s i n g  c e r t a i n  t o p ics.

S e p t e m b e r  20, 1 9 8 2  d e c i s i o n  r e g a r d i n g  i m p r o p e r
e x e c u t i v e  s e s s i o n s  t o r  F i s h  a n d  G a m e  A d v i s o r y  C o m m i t t e e .  C o n­
cl u d e s  t h a t  F i s h  a n d  G a m e  A d v i s o r y  C o m m i t t e e  is s u b j e c t  to 
p r o v i s i o n s  o f  O p e n  M e e t i n g  Act. A l s o  c o n c l u d e s  D e p t ,  o f  F i s h  
a n d  G a m e  c a n  r e i m b u r s e  m e m b e r s  o f  F i s h  a n d  G a m e  A d v i s o r y  
C o m m i t t e e  f o r  t r a v e l  a n d  p e r  diem. ‘ ' ! \

_  F e b r u a r y  17. 1 9 8 2  o p i n i o n  r e g a r d i n g  a p p l i c a b i l i t y  of  
o p e n  m s e t f n g  s t a t u t e  to S l a s k a  S e a f o o d  M a r k e t i n g  I n s t i t u t e .  
C o n c l u d e s  t h a t  B o a r d  m a y  n o t  m e e t  in e x e c u t i v e  s e s s i o n  f o r  a n  
a d v e r t i s i n g  a g e n c y  p r e s e n t a t i o n .  C o n c l u d e s  f u r t h e r  t h a t  
p u r p o s e  f o r  c a l l i n g  e x e c u t i v e  s e s s i o n  m u s t  f a l l  w i t h i n  o n e  of 
t h e  e n u m e r a t e d  e x c e p t i o n s  to the p u b l i c  m e e t i n g  r e q u i r e m e n t .

F e b r u a r y  8, 1 9 8 2  o p i n i o n  r e g a r d i n g  p r o c e d u r e  for
p u b l i c  n o t i c e  or t e l e c o n f e r e n c e  m e e t i n g s .  C o n c l u d e s  t h a t  
C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  (and b y

L
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i m p l i c a t i o n  o t h e r  a g e n c i e s )  m u s t  p r o v i d e  r e a s o n a b l e  p u b l i c
n o t i c e  for all m e e t i n g s .  W h i l e  s t a t u t e  does not e n u m e r a t e  
s p e c i f i c  g u i d e l i n e s ,  the p u b l i c  s h o u l d  be p r o v i d e d  w i t h  date, 
t i m e  a n d  p l a c e  o f  m e e t i n g  a n d  the t o p i c s  w h i c h  w i l l  b e
d i s c u s s e d  o r  c o n s i d e r e d  a t  the m e e t i n g .

A u g u s t  21. ^-981 o p i n i o n  r e g a r d i n g  B o a r d  of
P s y c h o l o g i s t s  m e e t i n g .  C o n c l u d e d  that B o a r d  a n d  Y o u t h  
e x e c u t i v e  s e s s i o n  m a y  h a v e  v i o l a t e d  o p e n  m e e t i n g  l a w  due
l a r g e l y  to l a c k  o f  g u i d e l i n e s  for b o a r d  m e m b e r s  to follow.

A u g u s t  21, 1981 o p i n i o n  r e g a r d i n g  c o n d u c t  a n d  r e c o r d s  
o f  b o a r d  m e e t i n g s . O u t l i n e s  p r i n c i p l e s  a n d  g u i d e l i n e s  for 
f u t u r e  c o n d u c t  o f  B o a r d  o f  P s y c h o l o g i s t s .  S t r o n g l y  s u p p o r t s  
o p e n  m e e t i n g s  a v a i l a b l e  to p u b l i c  a n d  h o l d s  that e x e c u t i v e  
s e s s i o n s  l i m i t e d  to v e r y  s p e c i f i c  s i t u a t i o n s .

M a v  11, 1 9 8 1  r e g a r d i n g  a p p l i c a t i o n  o f  o p e n  m e e t i n g
l a w  to i n f o r m a l  m e e t i n g s .  C o n c l u d e s  t h a t  A l a s k a ' s  o p e n  m e e t i n g  
l a w  is e x t r e m e l y  b r o a d .  H o w e v e r ,  l a w  do e s  not a p p l y  to 
" m e e t i n g s "  b e t w e e n  a n y  two s t a t e  o r  m u n i c i p a l  o f f i c i a l s  o r  
e m p l o y e e s .  I n  sum, O p e n  M e e t i n g s  A c t  o n l y  a p p l i e s  to m u l t i -  
m e m b e r  b o d i e s  w h i c h  h a v e  a  f i x e d  m e m b e r s h i p ,  w h i c h  are 
s u p p o r t e d  in  w h o l e  o r  in p a r t  b y  p u b l i c  m o n i e s  a n d  w h i c h  h a v e  
p o w e r  p u r s u a n t  to l a w  to e x e r c i s e  g o v e r n m e n t a l  p o w e r  o r  p r o v i d e  
a d v i c e  t h r o u g h  a v o t e .  T h e  o p e n  m e e t i n g  l a w  do e s  n o t  a p p l y  to 
m e e t i n g s  of i n d i v i d u a l s  w h o  a r e  p u b l i c  o f f i c e r s  or  e m p l o y e e s ,  
s u c h  as c a b i n e t  m e m b e r s ,  b u t  w h o  a r e  n o t  e m p o w e r e d  c o l l e c t i v e l y  
to e x e r c i s e  p o w e r  o r  a d v i c e  as a b o d y  (coramom s e n s e  a p p l i­

c a t i o n ,  J . W . G . )  •

F e b r u a r y  11, 1 9 8 1  o p i n i o n  r e g a r d i n g  a p p l i c a b i l i t y  o f  
o p e n  m e e t i n g  s t a t u t e  to R u r a l  D e v e l o p m e n t  C o u n c i l .  C o n c l u d e s  
t h a t  a l l  f u n d a m e n t a l  p o l i c y  d e c i s i o n s  s h o u l d  b e  m a d e  i n  m e e t i n g  
o p e n  to p u b l i c .

F e b r u a r y  3, o p i n i o n  r e g a r d i n g  c l o s e d
d e l i b e r a t i o n s  by P u b l i c  E m p l o y e e s  R e t i r e m e n t  S y s t e m  (PERS) 
B o a r d .  C o n c l u d e s  t h a t  B o a r d  d e l i b e r a t i o n  m a y  b e  m a d e  i n  c l o s e d  
s e s s i o n  w h e n  h e a r i n g  a n  a p p e a l  f r o m  a d e c i s i o n  b y  the 
a d m i n i s t r a t o r .  C o n c l u s i o n  s u p p o r t e d  b y  e x p l i c i t  e x e m p t i o n  to 
p u b l i c  m e e t i n g  r e q u i r e m e n t s  o r  " j u d i c i a l  o r  q u a s i - j u d i c i a l  
b o d i e s  w h e n  h o l d i n g  a m e e t i n g  to m a k e  d e c i s i o n  in  a d j u d i c a t o r y  
p r o c e e d i n g s " .

J a n u a r y  2, 19 8 1  o p i n i o n  r e g a r d i n g  A l a s k a  E n e r g y
C e n t e r  b y l a w s .  C o n c l u d e s  t h a t  o p e n  m e e t i n g  (or S u n s h i n e )  law 
a p p l i e s  to A l a s k a  E n e r g y   ̂C e n t e r .  F u r t h e r  c o n c l u d e s  th a t  
C e n t e r ' s  b y l a w s  n e e d  n o t  r e i t e r a t e  p u b l i c  m e e t i n g  s t a t u t e .



Norman C. Gorsuch
Various open meeting opinions

M a y  19, 1983 
P a g e  3

D e c e m b e r  4, 1979 o p i n i o n  r e g a r d i n g  p r i v a t e  m e e t i n g  
b e t w e e n  g o v e r n o r  a n d  B o a r d  of F i s h e r i e s  a n d  f i s h e r m e n ' s  groups. 
C o n c l u d e s  that as a p r a c t i c a l  m a t t e r ,  the m e e t i n g  w h i c h  the 
G o v e r n o r  p r o p o s e s  does n o t  c o n s t i t u t e  a m e e t i n g  b e t w e e n  b o a r d s  
o f  fishery, and t h e r e f o r e ,  the r e q u i r e m e n t s  for o p e n  m e e t i n g  do 
n o t  apply. F u r t h e r  s u g g e s t s  that p r i v a t e  o r  c l o s e d  m e e t i n g s  
c a n n o t  be u s e d  b y  b o a r d  m e m b e r s  to c o n s i d e r  or a r r i v e  at 
t e n t a t i v e  d e c i s i o n  on  r e g u l a t i o n  o f  s a l m o n  f i s h e r y  (by 
i m p l i c a t i o n  p u b l i c  d e c i s i o n ) .

O c t o b e r  15, 1979 o p i n i o n  r e g a r d i n g  p u b l i c  m e e t i n g s  b y  
c o n f e r e n c e  call. S u g g e s t s  th a t  p u b l i c  d e c i s i o n  c o u l d  b e  m a d e  
b y  c o n f e r e n c e  call. H o w e v e r ,  u r g e s  c a u t i o n  a n d  a d e q u a t e  p u b l i c  
n o t i c e  r e g a r d i n g  p r o c e d u r e s  f o r  m a k i n g  d e c i s i o n .

A u g u s t  22. 1979 o p i n i o n  r e g a r d i n g  P u b l i c  O f f i c e s
C o m m i s s i o n  s e c r e t  b a i l o t  p r o c e d u r e .  C o n c l u d e s  t h a t  P u b l i c  
O f f i c e s  C o m m i s s i o n  m a y  u s e  s e c r e t  b a l l o t  f o r  e l e c t i o n  of 
o f f i c e r s  w i t h o u t  v i o l a t i n g  A l a s k a ' s  p u b l i c  m e e t i n g  law.

M a r c h  15, 1979 o p i n i o n  r e g a r d i n g  u s e  o f  e x e c u t i v e
s e s s i o n  to a i s c u s s  h i r i n g , f i r i n g  o r  t r a n s f e r  of a n y  e m p l o y e e .  
C o n c l u d e s  t h a t  c l o s e d  s e s s i o n  m a y  be  u s e d  to d i s c u s s  m a t t e r s  
t h a t  w o u l d  p r e j u d i c e  r e p u t a t i o n  a n d  c h a r a c t e r  o f  a n y  p e r son, 
p r o v i d e d  p e r s o n  m a y  r e q u e s t  a p u b l i c  d i s c u s s i o n .  M u s t  a f f o r d  
p e r s o n  b e i n g  c o n s i d e r e d  w i t h  a d v a n c e  n o t i c e .

F e b r u a r y  8, 1979 o p i n i o n  r e g a r d i n g  a p p l i c a b i l i t y  o f  
p u b l i c  m e e t i n g  s t a t u t e  to t a r i f f  f i l i n g s  a n d  p r o t e s t  p r o c e d u r e s  
b y  r a t e - m a k i n g  o r  r e g u l a t o r y  c o m m i s s i o n s .  C o n c l u d e s  t h a t  r a t e -  
m a k i n g  h e a r i n g s  b e  c o n d u c t e d ,  to t h e  g r e a t e s t  e x t e n t  p o s s i b l e ,  
a c c o r d i n g  to o p e n  m e e t i n g  p r o v i s i o n s .

.  • •
A p r i l  7, 1 9 7 8  o p i n i o n  r e g a r d i n g  b o a r d  m e e t i n g  b y

t e l e p h o n e .  C o n c l u d e s  t h a t  b o a r d  m e e t i n g s  v i a  t e l e p h o n e  s h o u l d  
be c a s e s  n e c e s s i t a t i n g  e m e r g e n c y  d e c i s i o n s ,  n o t  g e n e r a l  
p r a c t i c e .  _ S t i l l  n e e d  t o . p r o v i d e  n o t i c e  to p u b l i c  if d e c i s i o n s  
a re m a d e .

J u l y  19, 1 9 7 6  o p i n i o n  r e g a r d i n g  r e l e a s e  o f  c o r ­
r e c t i o n s  e s c a p e  r e p o r t .  C o n c l u d e s  t h a t  t h e r e  a r e  t h r e e  a p ­
p l i c a b l e  e x c e p t i o n s  to t h e  g e n e r a l  r u l e  w h i c h  p r o v i d e s  t h a t  
s t a t e  r e c o r d s  a r e  o p e n  f o r  p u b l i c  i n s p e c t i o n .  T h e  e x c e p t i o n s  
are:

1) m a t t e r s  r e l a t i n g  t o  p e r s o n n e l  e v a l u a t i o n ;
2) m a t t e r s  r e l a t i n g  to  a  p e r s o n n e l  g r i e v a n c e ;
3) s t a t e m e n t s  b y  p o t e n t i a l  p r o s e c u t i o n  w i t n e s s e s  i n  
, c r i m i n a l  - m a t t e r s ,



l i i i l

N o r m a n  C. G o r s u c h
V a r i o u s  o p e n  m e e t i n g  o p i n i o n s

M a y  19, 1983 
Pa g e  4

A p r i l  9, 1 9 7 6  d e c i s i o n  r e l a t e d  to a p p l i c a b i l i t y  of 
o p e n  m e e t i n g  s t a t u t e s  to the A s s o c i a t i o n  o f  A l a s k a  S c h o o l  
Boards. C o n c l u d e s  t h a t  A s s o c i a t i o n  is n o t  a n  a g e n c y  or o t h e r  
o r g a n i z a t i o n  " o f  t h e  s t a t e  o r  a n y  o f  its p o l i t i c a l  
s u b d i v i s i o n s " .

F e b r u a r y  13, 1976 o p i n i o n  r e g a r d i n g  a p p l i c a b i l i t y  of 
o p e n  m e e t i n g  s t a t u t e  to s e c r e t  b a l l o t  b y  a p u b l i c  body. 
C o n c l u d e s  t h a t  s t a t u t e  is a m b i g u o u s  a n d  a s e c r e t  b a l l o t  
c o n d u c t e d  at a " p u b l i c  m e e t i n g "  m a y  or m a y  n o t  b e  a v o i d a b l e .

S e p t e m b e r  24, 1 9 7 5  o p i n i o n  r e g a r d i n g  c o n f i d e n t i a l i t y  
of P a r o l e  B o a r d  p r o c e e d i n g s .  C o n c l u d e s  t h a t  P a r o l e  B o a r d  m a y  
c o n d u c t  c l o s e d  m e e t i n g s  b u t  b o a r d ' s  d i s p o s i t i o n  is p u b l i c  
i n f o r m a t i o n .

J W G : ml
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PUBLIC OFFICERS AND EMPLOYEES

Compiler's Notes. The provisions formerly 
contained in 9 8-42-107 have been transferred 
to 9 8-42-108.

This section may be affected by 9 9-1-116,

pnauon.
funds, absent appro-

8-42-108. B o a rd  actions not rev iew ab le . —  A ll decisions and determi­
nations o f the board shall be final and sha ll not be reviewable by any. court. 
[Acts 1973, ch. 128, § 7; T.C.A., §§ 8-4207, S-42-107; Acts 1984, ch. 972, § 19.]

CHAPTER 44 
PUBLIC  MEETINGS

SECTION.

Part l— General Provisions

8-44-102. Open meetings — "Governing body” 
defined — "Meeting" defined.

SECTION.
8-44-104. Minutes recorded and open to public 

— Secret votes prohibited. 
8-44-107. Board of directors of performing arts 

center management corpora- 
' tion.

P art  1— Ge n e r a l  P ro visions

I?,-

8-44-101. P o lic y  —  C onstruc tion .
Compiler's Notes. The application of this 

section to certain attorney-client discussions 
has been held unconstitutional. See Notes to 
Decisions, 1. Constitutionality, Smith County 
Educ. Ass'n v. Anderson, 676 S.W.2d 328 
(Tenn. 1984).

Crose-Refer*nee*. Confidentiality rf pro­
ceedings under hazardous chemical rnJ,'X to 
know law, 9 50-3-2013.

Section to Section Reference*. This title 
is referred to in 91 4-5-204,4-17-109,64-5-203.

This chapter is referred to in 99 2-1-113, 
4-5-312, 10-1-102, 38-6-101, 49-5-610,
64-1-308, 64-5-103, 68-52-105.

Law Review*. Government — Smith 
County Education Association v. Anderson: An 
Exception Under the Tennessee Open Meet­
ings Act, 15 Mem. St. UX. Rev. 116 (1984)

Regulation of Collective Bargaining in Pub­
lic Employment in Tennessee: The Education 
Professional Negotiations Act (Patrick 
Hardin), 47 Tenn. L. Rev. 241.

Remedies other than the Tennessee Uniform 
Administrative Procedures Act "Contested 
Case” Approach to Dealing with State and Lo­
cal Governmental Action (John Beasley), 13 
Mem. St. U.L. Rev. 619 (1984).

Attorney General Opinions. Human 
rights commission meetipgs and oni^rs, OAG 
84-104 (3/26/84).

Applicability of sunshine law to local beer 
boards, OAG 84-240 (8/9/84)..

Applicability to county councils on aging, se­
nior dtizen center boards, and related commit­
tees, UAG 84-310 (11/19/84).

Applicability to state board of equalization 
meetings, OAG 85-105 (4/8/85).

Applicability to utility district commission 
meetings, OAG 85-161 (5/16/85).

Cited: Board of Educ. v. Memphis Publish­
ing Co.. 585 S.W.2d 629 (Tenn. CL App. 1979); 
Olmstead v. Community Action Services of 
Morgan County, Inc., 494 F. Supp. 699 (E.D. 
Tenn. 1980).

NOTES TO DECISIONS

Analysis

1. Constitutionality.
3. Coverage.
4. Construction with other acts.
5. Jury trial.

1. Constitutionality.
The Tenneeeee Public Meetings Act was not 

unconstitutional aa applied to the sttomey-cli- 
ent communications, and did not constitute an

invalid encroachment upon the inherent power 
of the judiciary, specifically the Supreme Court 
of the State of Tennessee, to supervise the 
practice of law in clear violation of the separa­
tion of power* provisions of Tenn. Const., art. 
II, § 2. Van Kirk v. Board of Mayor & Alder­
men. 6 6 8  S.W.2d 299 (Tonn. CL App. 1983).

The Open Meetings Art, 9 8-44-101 et seq. ts 
constitutional. Smith County Educ. Ass'n v. 
Anderson, 676 S.W.2d 328 (Tonn. 1984).
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center management corpora­
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OAG 84-240 (8/9/84). 
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encroachment upon the inherent power 
adiciary, specifically the Supreme Coart 
State of Tennessee, to supervise the 

e of law in clear violation of ths sspank• 
powers provisions of Tenn. Const., art. 
Van Kirk v. Board of Mayor h  Alder* 

6 8  S.W 2d 299 (Tenn. Ct. App. 1968). 
Dpen Meetings Act, 9 8-44-101 et seq. is 
ational. Smith County Educ. Ass'n v. 
on, 676 S.W.2d 328 (Tenn. 1984).

2 6 1  PUBLIC MEETINGS 8 -4 4 -1 0 2
. ' ‘ - ' A' 1* •"*, ••I*’-... ‘ ** , - .

The application of the Open Meetings Act to subject to the Open Meetings Act. Smith 
discussions between public bodies and their at- County Educ. Ass'n v. Anderson, 676 S.W.2d 
tomeys regarding pending litigation violates 328 (Tenn. 1984).
Tenn. Const., art. II, .99 I, 2. Smith County The holding that discussions between a pub-
Educ. Ass'n v. Anderson, 676 S.W.2d 328 lie body and its attorney concerning pending
(Tenn. 1984). litigation are not subject to the Open Meetings
3 C n a  Act is a narrow exception, and applies only

. overage. , . when the public body is a named party in theTennessee law requires tenure hearings to cl.-.t,

S r *  S S e " v- B“nl °,Eiac- ™  1 “ S S d S R S ?  ( 5 K
Conferences between a public body and its .  0videoti.aZ  *

attorney are neither conatitutionally nor st rtu- toriedfĥ  *
torily exempted from the provisions of the Ten- “ 8 ® °f  * *  Open Mrotings Act, 9 *44-101 et 
nessee Open Meetings Act (5 8-94*101 et seq.). J"“ *  C° “n * Edoe. Ass n v. Anderson.
Van Kirk v. Board of Mayor & Aldermen, 6 6 8  6 7 ®®-Wj“  3 2 8  tTe,rm' 1984)- . . .  . .
S.W.2d 299 (Tenn. CL App. 1983). VVhen discuasions between a public body and

its attorney are held in private for purposes
4. Construction with Other A cts. other than discussing pending litigation, the

The Code of Professional Responsibility aa attorney may violate DR 7-102 (A)(7) and (8 ) of
promulgated by the Tennessee Supreme Court the Code of Professional Responsibility. Smith
is not in material conflict with the provisions County Educ. Ass’n v. Anderson, 676 S.W.2 d 
of the Tennessee Open Meetings Act: the effect 328 (Tenn. 1984). 
of the Open Meetings Act is the public body, 
through the legislature, has waived the attor- 5. Jury TriaL
ney-client privilege in all meetings within the A party to an action brought under the Edu-
meaning of the acL Van Kirk v. Board of cation Professional Negotiations Art,
Mayor & Aldermen, 6 6 8  S.W.2 d 299 (Tenn. Ct. (99 49-5-601 to 49-5-604) or the Open Meetings
App. 1983). AcL (§9 8-44-101 to 8-44-106) is entitled to a

Discussions between a public body and its jury trial. Smith County Educ. Asa'n v. Ander- 
attorney concerning pending litigation are not son, 676 S.W.2 d 328 (Tenn. 1984).

8-44-102. O pen m eetings —  "G ove rn in g  bod y ”  de fin ed  —  "M eeting ”
de fin ed . —  (a) A ll meetings o f any governing body are declared to be public
meetings open to the public at a l l times, except as provided by the Tennessee Constitution.

(b )(1 ) "Governing body”  means the members o f any public body which con­
sists o f  two (2) o r more members, with the authority to make decisions fo r o r 
recommendations to a public body on policy or adm inistration and also means 
a community action agency which adm inisters community action programs 
under the provisions o f  42  U .S .C . § 2790. Any governing body so defined by 
this section sha ll remain so defined, notwithstanding the fact that such gov­
erning body may have designated itse lf as a negotiation committee fo r collec­
tive bargaining purposes, and strategy sessions o f a governing body under 
such circumstances sh a ll be open to the public a t a ll times.

(2 ) "Governing body" sha ll a lso mean the board o f directors o f any nonprofit 
corporation which contracts w ith a state agency to receive community grant 
funds in consideration fo r rendering specified services to the public, provided 
community g ran t funds comprise a t least th irty  percent (30% ) o f the tota l 
annual income o f such corporation. Except such meetings o f the board o f 
directors o f such nonprofit corporation that a re  called so le ly to discuss matters 
involving confidential doctor-patient relationships, personnel matters o r mat­
ters required to be kept confidential by federal o r state law or by federal or 
state regu lation sha ll not be covered under the provisions o f this chapter, and 
no other m atter sha ll be discussed at such meetings.
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(c) "Meeting” means the convening of a governing body o f a public body for 
which a quorum is required in order to make a decision o r to deliberate toward 
a decision on any matter. Meeting does not include any on-site inspection o f 
any project o r program.

(d) Nothing in this section shall be construed as to require a chance meet­
ing o f two (2) or more members o f a public body to be considered a public 
meeting. No such chance meetings, informal assemblages, or electronic com­
munication sha ll be used to decide o r deliberate public business in circumven­
tion o f the spirit or requirements o f this part. [Acts 1974 (A4j. S.), ch. 442, § 2; 
1979, ch. 411, §§ 1, 2; T.C.A., § 8-44-2; Acts 1985, ch. 290, § 1, 2; 1986, ch. 
594, § 1.]

8-44-10.

Compiler’s Notes. TLe application of this 
act to certain attomey-client discussions has 
been held to be unconstitutional. See Notes to 
Decisions, I. Constitutionality, Smith County 
Educ. Ass’n v. Anderson. 676 S.W.2d 328 
(Tenn. 1984).

Amendments. The 1985 amendment added 
(b)(2) as it existed prior to the 1986 amend­
ment See the 1986 amendment note.

The 1986 amendment in (bX2) added "of the 
board of director* of such nonprofit corpora­
tions” in the second sentence.

Effective Dates. Acta 1985, ch. 290, 4 3. 
July 1, 1985.

Acts 1986, ch. 594, $ 2. March 24. 1986.
Cross-References. Attendance at meetings 

by commission on aging, § 4-3-123.

Closed meetings of patient qualifications re­
view board authorized, 5 68-52-105.

Elk regional resource authority meetings, 
§ 64-5-104.

Section to Section References. This sec­
tion is referred to in § 4-3-123.

Attorney General Opinions. Informal dis­
cussion among city councilmen, OAG 83-033 
(1/24/83).

County hospital committee, OAG 83-039 
(1/28/83).

Cited: Curve Elementary School Parent & 
Teacher's Organization v. Lauderdale County 
School Bd.. 608 S.W.2d 855 (Tenn. Ct. App. 
1980).

NOTES TO DECISIONS

Analysis

1. Constitutionality.
2a. Construction with other provisions. 
4. Attomey-client conferences.

1. Constitutionality.
The application of the Open Meetings Act to 

discussions between public bodies and their at­
torneys regarding pending litigation violates 
Tenn. Const, a rt II, §§ I, 2. Smith County 
Educ. Ase'n v. Anderson, 676 S.W.2d 328 
(Tenn. 1984).

its attorney are held in private for purposes 
other than discussing pending litigation, the 
attorney may violate DR 7-102 (AX7) and (8 ) of 
the Code of Professional Responsibility. Smith 
County Educ. Asa'n v. Anderson, 676 S.W.2d 
328 (Tenn. 1984).

2a. Construction w ith Other Provisions.
The Code of Professional Responsibility as 

promulgated by the Tennessee Supreme Court 
is not in material conflict with the provisions 
of the Tennee»ee Open Meetings Act: the effect 
of the Open Meetings Act is the public body, 
through the legislature, has waived the attor- 
ney-client privilege in all meetings within the 
meaning of the act. Van Kirk v. Board of 
Mayor & Aldermen, 6 6 8  S.W.2d 299 (Tenn. Ct. 
App. 1983).

When discussions between a public body and

4. Attomey-CIlent Conferences. 
Conferences between a public body and its

attorney are neither constitutionally nor statu­
torily exempted from the provisions of the Ten­
nessee Open Meetings Act (§ 8-44-101 et seq.). 
Van Kirk v. Board of Mayor & Aldermen, 6 6 8

5.W.2d 299 (Tenn. Ct. App. 1983). 
Discussions between a public body and its

attorney concerning pending litigation aro not 
subject to the Open Meetings Act. Smith 
County Educ Ass'n v. Anderson, 676 S.W.2d 
328 (Tenn. 1984).

The holding that discussions between a pub­
lic body and its attorney concerning pending 
litigation are not subject to the Open Meetings 
Act is a narrow exception, and applies only 
when the public body is a named party in the 
lawsuit. Smith County Educ Ass'n v. Ander­
son. 676 S.W.2d 328 (Tenn. 1984).
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8-44-103. N otice o f  pub lic  meetings.
8-44-106

A tto rn e y  G e n e ra l O p in ions . Adequacy of 
public notice, OAG 83-119 <3/21/83).

.F

8 -44 -104. M inutes re c o rd ed  and op en  to  pub lic  —  Sec re t votes p ro ­
h ib ited . —  (a) The minutes o f a meeting o f any such governmental body sha ll 
be promptly and fu lly  recorded, shall be open to public inspection, and sha ll 
include but not be lim ited to a record o f persons present, a ll motions, proposals 
and resolutions offered, the results o f any votes taken, and a record o f individ­
ual votes in  event o f ro ll call.

(b) A ll votes o f any such governmental body sha ll be by public vote o r 
public ballot o r public ro ll call. No secret votes, o r secret ballots, or secret ro ll 
calls shall be allowed. As used in this chapter, "public vote" shall mean a vote 
in which the "aye” faction vocally expresses its w ill in unison and in which the 
"nay”  faction, subsequently, vocally expresses its w ill in unison. [Acts 1974 
(A<y. S.), ch. 442, § T.C.A., § 8-4404; Acts 1980 (Adj. S .) ,  ch. 800, § 1.]

C ro/ia-R eference*. C onfidentiality  o f pro­
ceedings under hazardous chemical rig h t to 
know law, § 50-3-2013.

L aw  R ev iew s. A Review of Contested Case 
Provisions of th e  Tennessee Uniform Adm inis­
tra tive Procedures Act (W illiam P. K ratzke),
13 Mem. St. U .L  Rev. 551 (1984).

The P re-H earing Stage of Contested Cases 
under the Tennessee Uniform A dm inistrative 
Procedures Act (L  Harold Levinson), 13 Mem. 
St. U .L  Rev. 465 (1984).

8-44-105. A ction  n u lli f ie d  —  Excep tion .
L aw  R ev iew s. A Review of Contested C ase 

Provisions of th e  Tennessee Uniform A dm inis­
tra tiv e  Procedures Act (W illiam  P. Kratzke), 
13 Mem. St. U .L  Rev. 551 (1984).

C ited : Curve E lem entary  School P aren t Ik

Teacher's O rganization v. Lauderdale County 
School Bd„ 608 S.W.2d 855 (Tenn. C t  App. 
1980); Sm ith  County Educ. Aas’n v. Anderson, 
676 S.W.2d 328 (Tenn. 1984).

3-44-106. E n fo rc em en t —  Ju r isd ic t io n .
A tto rn e y  G e n e ra l O p in io n s . Applicability 

to  com m ittees o f  general assem bly, OAG 
834)72 (2/23/83).

C ited : Sm ith  County Educ. Ass'n v. Ander­
son, 676 S.W.2d 328 (Tenn. 1984).

NOTE3 TO DECISIONS

Analysis

1.2. R ight to  sue. 
S tanding.

I. Right to S ue.
W here law su it w aa b rought under th e  provi­

sions o f th s  Public M eetings Act and the re lief 
sought w as as allowed by th a t s ta tu te , the 
p la in tiffs  r ig h t to sue  waa determ ined  under 
the  provisions of th a t  enactm ent, and the court 
trea ted  averm en t o f com plaint th a t  law suit 
w as b rought under the provisions o f the De­
claratory  Ju d g m en ts  Act a s  m ere surplusage.

so th a t  the definition of who may sue under 
th a t  s ta tu te  had no bearing. Curve E lem entary 
School P a ren t St Teacher's O rganization v. 
L auderdale County School B<L 608 S.W.2d 855 
(Tenn. C t  App. 1980).

X Standing.
B ased upon allegations of com plaint aa  con­

sidered  on m otion to diamisa for lack of a  claim 
upon which relief can be granted, paren t and 
teacher association had  standing to sue in  its 
own nam e under th is  section, a lthough defen­
d an t school board could during the process of 
the hearing  disprove essential allegations and
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prove lack of standing. Curve Elementary Lauderdale County School Bd., 608 S.W .2d 855
School Parent &  Teacher's Organization v. (Tenn. CL App. 1980).

_____________________   p e rfo rm ing  a rts cen ter m anagement
c o rp o ra tio n . —  The board o f directors o f the Tennessee performing arts cen­
ter management corporation sha ll be subject to, and shall in  a ll respects 
comply with, a ll o f the provisions made applicable to governing bodies by this 
chapter. [Acts 1981, ch. 375, § 1.]

P aht  2— L a b o r  N ego tiatio ns

8-44-201. L a b o r  negotia tions betw een pub lic  em p loyee un ion  and 
state o r  lo c a l g o v e rnm en t

Law Review*. Regulation of Collective Bar­
gaining in Public Employment in Tennessee: 
The Education Professional Negotiations Act 
(Patrick Hardin), 47 Tenn. L. Rev. 241. 

Remedies other than the Tennessee Uniform

Administrative Procedures Act "Contested 
Case” Approach to Dealing with State and Lo­
cal Governmental Action (John Beasley), 13 
Mem. S t  U.L. Rev. 619 (1984).

CHAPTER 46 
IMPEACHMENT

P a r t  1 — G e n e r a l  P r o v is io n s  

8-46-101. O ffic e rs  lia b le  —  E ffe c t o f  ju d gm en t
Cross-References. Non-specified civil offl- Power of governor to pardon does not extend 

cers may be proceeded agoinst by indictment to impeachment, Tenn. Const, art 3, § 6 . 
for misbehavior in office, Tenn. Const, a r t 5,
S 5.

8-46-102. M a jo r ity  o f  house  req u ire d .
Crose-References. Houas of representa­

tives to have sole power of impeachment Tenn. 
Const, art 5, S 1.

8-46*103. C on ten ts o f  im peachm en t —  R ig h t to counaeL
C rose-References. Impeachments to be 

prosecuted by member* of house of representa­
tives, Tenn. C onit, art 5, S 3.

8-46*105. Ju r is d ic t io n  o f  t r ia l.
Cross-References. Judgment penalty, and 

relief in impeachment Tenn. Const, art 5,
§ 4.

8-46-1

Cro s 
tried a: 
Tenn.

8-46-2

Com> 
affected 
to fund

SECTION
9-47-12
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ter is 
63-5-10 
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Reviser's Note: This section was also 
amended by 1985 c 44 § 8  without cogni­
zance of the repeal thereof.

42.28.0S0. Repealed by Laws 1973, 1st Ex.Sess., ch. 84, § 1
42.28.090. Fees o f notary—Collection o f fees by public officers

Notaries public may make but not exceed the following charges for their 
services:

Protest of a bill of exchange or promissory note, three dollars;
Attesting any instrument of writing with or without stamp, three dollars;
Taking acknowledgment, two persons, with stamp, three dollars;
Taking acknowledgment, each person over two, two dollars;
Certifying affidavit, with or without stamp, three dollars;
Registering protest of bill of exchange or promissory note for nonaccept­

ance or nonpayment, two dollars;
Being present at demand, tender, or deposit, and noting the same, 

besides mileage at the rate of twenty-five cents per mile, two dollars;
Noting a bill of exchange or promissory note, for nonacceptance or 

nonpayment, two dollars.
All public officers who are paid a salary in lieu of fees shall collect the 

prescribed fees for the use of the state or county as the case may be.
Amended by Laws 1975, 1st Ex.Sess., ch. 85, § 4; Laws 1963, ch. 214, § 1; Laws 
1985, ch. 44, § 9.

Repeal
T h is section was repealed, by Laws 1985, ch. 156, §  26, eff. Jan.

1, 1986, without cognizance o f  its amendment by Law s 1985, ch. U ,§  9.
Reviser's Note: This section was also 

amended by 1985 c 44 § 9 without cogni­
zance of the repeal thereof.

42^8.100 to 42.28.130. 
1986

Repealed by Laws 1985, ch. 156, § 26, eff. Jan. 1,

CHAPTER 42.30— OPEN PUBLIC MEETINGS ACT

4&30.075.

42.30.200.

Schedule of regular meetings—Publication in state register—Notice of 
change—"Regular" meetings defined.

Governing body of recognized student association at college or universi­
ty—Chapter applicability to.

Cross References
Criminal justice training commission, 

rules and regulations to be adopted and 
administered pursuant to this chapter, 
see § 43.101.080.

Operating agency contracts, required 
findings in an open public meeting under 
this chapter, see § 43.52.505.

Law Review Commentaries
Impact of open meeting laws. .Mi­

chael C. McClintock, 15 Gonzaga L.Rev. 
65 (1980).
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42.30.010. Legislative declaration

42.30.020

Note* of Declalona 
Chapter 42.32 (see, now, this chapter) 

was applicable to action of review board 
provided for by § 35.13.171 in determin­
ing desirability of proposed annexation; 
hence review board was required to give 
public notice of its meetings and to pro­
vide open hearings concerning proposed 
annexation. Meek v. Thurston County 
(1962) 60 Wash.2d 461, 374 P.2d 558.

An allegation that officers conducted 
closed, secret meetings in violation of 
this chapter, the open meetings statute, 
implicitly alleges knowingly wrongful 
conduct Bocek v. Bayley (1973) 81 
Wash.2d 831, 505 P.2d 814.

The purpose of the open public meet­
ings act (this chapter) is to permit the 
public to observe all steps in the malting 
of governmental decisions. Catheart v. 
Andersen (1975) 85 Washed 102, 530 
P.2d 313.

Alleged violation of the Open Public 
Meetings Act (ch. 42J30) by the school 
board and retention of an incompetent 
superintendent was insufficient, without 
more, to establish such misfeasance, 
malfeasance, or a violation of the oath of 
office as would justify filing of a recall 
petition. Cole v. Webster (1984) 103 
Wash.2d 280, 692 P.2d 799.

42.30.020. D efin itions
As used in this chapter unless the context indicates otherwise:
(1) "Public agency" means:
(a) Any state board, commission, committee, department, educational 

institution, or other state agency which is created by or pursuant to 
statute, other than courts and the legislature;

(b) Any county, city, school district, special purpose district, or other 
municipal corporation or political subdivision of the state of Washington;

(c) Any subagency of a public agency which is created by or pursuant to 
statute, ordinance, or other legislative act, including but not limited to 
planning commissions, library or park boards, commissions, and agencies;

(d) Any policy group whose membership includes representatives of 
publicly owned utilities formed by or pursuant to the laws of this state 
when meeting together as or on behalf of participants who have contracted 
for the output of generating plants being planned or built by an operating 
agency.

(2) "Governing body” means the multimember board, commission, com­
mittee, council, or other policy or rule-making body of a public agency, or 
any committee thereof when the committee acts on behalf of the governing 
body, conducts hearings, or takes testimony or public comment

(3) “Action" means the transaction of the official business of a public 
agency by a governing body including but not limited to receipt of public 
testimony, deliberations, discussions, considerations, reviews, evaluations, 
and final actions. “Final action" means a collective positive or negative 
decision, or an actual vote by a majority of the members of a governing 
body when sitting as a body or entity, upon a motion, proposal, resolution, 
order, or ordinance.

(4) "Meeting” means meetings at which action is taken.
Amended by Laws 1982, 1st Ex.Sess., ch. 43, § 10, eff. April 20. 1982; Laws 1983. 
ch. 155,5 1; Laws 1985, ch. 366, § 1.

Severability—Savings—Laws 1982.
1st ExJ3eu~ ch. 43: See Historical Mote 
following § 43.52JJ74.

Notes of Dccisionn 
The term "punusnt to," sa used in 

statutes, does not require an express 
authorization of an act or event so long 
as an enabling provision in a statute
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or event may come 
at some time after enact­

ment of the statute. Catheart v. Ander­
sen (1975) 85 Washed 1 0 2 , 530 P.2d 313.

The School of Law of the University 
of Washington is a public agency estab­
lished pursuant to statutory authority. 
Catheart v. Andersen (1975) 85 Wash.2d 
102, 530 P.2d 313.

Meetings of the faculty of tho School 
of Law of the University of Washington 
are meetings of the governing body of a 
public agency and are subject to the 
provisions of the open public meetings 
act (this chapter). Catheart v. Andersen 
(1975) 85 Wosh.2d 102, 530 P.2d 313.

A public agency’s governing body, for 
purposes of the open public meetings act 
(this chapter), is that body which actual­
ly makes the policy and rules of the 
agency notwithstanding an abstract, 
rarely exercised, capability of a higher 
agency to overrule such decisions.

Catheart v. Andersen (1975) 85 Wash.24 
102, 530 P.2d 313.

Any independent examination by state 
transportation commission of domestfc 
shipbuilder’s plans and specifics dor* 
constituted neither "action’’ nor "meet 
ing” under Open Public Meetings Act, 
and thus commission, which took its "ac­
tion" in awarding ferry construction con­
tract to domestic rather than foreign 
shipbuilder in open public meeting fol­
lowing presentation by both firms, ex­
perts and the public, did not violate the 
act Equitable Shipyards, Inc. v. State 
By and Through Dept of Transp. (1980) 
93 Wash.2d -185, 611 P.2d 396.

“Action" invoking requirements of 
Open Public Meetings Act of 1971 
means transaction of official business of 
public agency by governing body, and 
does not automatically occur when ma­
jority of members of governing body 
gather together. Matter of Recall of 
Estey (1985) 104 Wash.2d 597, 707 P.2d 
1338.

PUBLIC O FF

42.30.030. M eetings declared open and public

Attorney General's Opinions
The Washington Open Public Meet­

ings Act (this chapter) is applicable to 
meetings of services and activities fees 
committees at state institutions of high­
er education. OpjVtty.Gen.1983, No. 1.

It is not clearly a violation of the Open 
Public Meeting Act for the board of 
regents of a state university to consider, 
and by duly adopted motion, fix tne sala­
ry of its president in an executive ses­
sion. Op.Atty.Gen. 1985, No. 4.

ing" under Open Public Meetings Act, 
and thus commission, which took its “ac­
tion" in awarding ferry construction con­
tract to domestic rather than foreign 
shipbuilder in open public meeting fol­
lowing presentation by both firms, ex­
perts and the public, did not violate the 
act Equitable Shipyards, Inc. v. State 
By and Through Dept of Transp. (1980) 
93 Wash.2d 465, 611 P.2d 396.

Notes o f Decisions
Meetings of the faculty of the School 

of Law of the University of Washington 
are meetings of the governing body of a 
public agency and are subject to the 
provisions of the open public meetings 
act (this chapter). Catheart v. Andersen 
(1975) 85 Wash.2d 102, 530 P.2d 313.

Any independent examination by state 
transportation commission of domestic 
shipbuilder's plans and specifications 
constituted neither "action" nor "meet-
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purposes of Open Public Meetings Act 
of 1971. Matter of Recall of Estev 
(1985) 104 Wash.2d 597, 707 P.2d 1338.

The Open Public Meetings Act of 1971 
is declared to be remedial legislation 
whose provisions are to be liberally con­
strued (} 42.30.910) and, accordingly, 
any exceptions to the act must be nar­
rowly confined Port Townsend Publish­
ing Co. v. Brown (1977) 18 Wash.App. 
80. 567 P.2d 664.
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Catheart v. Andersen (1975) 8 6  Washed 
1 0 2 , 530 P.2d 313.

Any independent examination hy state 
transportation commission of domestic 
shipbuilder's plana and specifications 
constituted neither ‘‘action" nor "meet­
ing” under Open Public Meetings Act, 
and thus commission, which took its "ac­
tion" in awarding ferry construction con­
tract to domestic rather than foreign 
shipbuilder in open public meeting fol­
lowing presentation by both firms, ex­
perts and the public, did not violate the 
act. Equitable Shipyards, Inc. v. State 
By and Through Dept, of Transp. (1980) 
93 Wash.2 d 465, 611 P.2d 396.

“Action" invoking requirements of 
Open Public Meetings Act of 1971 
means transaction of official business of 
public agency by governing body, and 
does not automatically occur when ma­
jority of members of governing body 
gather together. Matter of Recall of 
Estey (1985) 104 Wash.2d 597, 707 P.2d 
1338.
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and thus commission, which took its “ac­
tion" in awarding ferry construction con­
tract to domestic rather than foreign 
shipbuilder in open public meeting fol­
lowing presentation by both firms, ex­
perts and the public, did not violate the 
act. Equitable Shipyards, Inc. v. State 
By and Through Dept of Transp. (1980) 
93 Wash.2 d 465. 611 P.2d 396.

A "meeting” occurs only when "ac­
tion" takes place, and does not automati­
cally occur when majority of members of 
governing body gathered together, for 
purposes of Open Public Meetings Act 
of 1971. Matter of Recall of Estey 
(1985) 104 Wash.2d 597, 707 P.2d 1338.

The Open Public Meetings Act o f 1971 
is declared to be remedial legislation 
whose provisions are to be liberally con­
strued (} 42.30.910) and, accordingly, 
any exception! to the act must be nar­
rowly confined. Port Townsend Publish­
ing Co. v. Brown (1977) 18 WaahApp. 
80, 567 P.2d 664.
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4230.060. Ordinances, rules, resolu tions, regulations, etc* 
adopted at public m eetings—Notice

to be

Cross References 
Notice of intent to adopt rules under 

Administrative Procedure Act, see 
§ 34.04.025.
Attorney General’s Opinions

It is not clearly a violation of the Open 
Public Meeting Act for the board of 
regents of a state university to consider, 
and by duly adopted motion, fix the sala­
ry of its president in an executive ses­
sion. OpA.tty.Gen. 1985, No. 4.

Notes of Decisions 
Municipal defendants did not violate 

this section in connection with the termi­
nation of the plaintiffs temporary em­
ployment as a police officer. Jordan v. 
City of Oakville (1986) 106 Wash.2d 122, 
720 P.2d 824.

A municipal corporation has no duty 
to give advance notice to persons who 
may be affected by the enactment of a 
proposed ordinance except as such a 
duty is imposed by an overriding provi­
sion of its charter, state statute or the 
constitution. A charter provision requir­
ing "due notice" does not, by itself, re­
quire notice in the procedural due pro­
cess sense. King County v. Olson (1972) 
7 WashApp. 614, 501 P.2d 188.

Where s  governing body tak a  an oth­
erwise proper action later invalidated for 
procedural reasons only, that body may 
retrace its steps and remedy the defense 
by reenactment with ths proper formali­
ties. Henry v. Town of Oakville (1981) 
30 Wash.App. 240, 633 P.2d 892.

Although bondholder, the farmers 
home administration of the United 
States department of agriculture, had to 
be joined as a party defendant in declar­
atory judgment action challenging the

validity of ordinances authorizing the ia- 
suance of municipal bonds and providing 
for their payment, such action waa clear­
ly not a contract action against the fed­
eral government, as to which state juris­
diction would be barred under federal 
statute, 28 U.S.CA. § 1491, giving the 
United States court of claims jurisdiction 
to hear contract actions against the 
United States. Henry v. Town of Oak­
ville (1981) 30 WashApp. 240, 633 P.2d 
892.

Under the Open Public Meetings Act, 
the primary requirement for regularly 
scheduled meetings is that they be open 
to the public; notice of the agenda is 
required only for special meetings. Dor- 
sten v. Port of Skagit County (1982) 32 
Wash.App. 785, 650 P-2d 220.

Where resolution increasing moorage 
rates was passed at regularly scheduled 
meeting of port district, port was not 
required to provide notice of the agenda 
of that meeting, and enactment of the 
resolution increasing ra ta  did not vio­
late the Open Public Meetings Act 
(} 42.30.010 et seq.). DorsUn v. Port of 
Skagit County (1982) 32 WashApp. 785, 
650 P.2d 220.

The appearance of fairness doctrine 
did not apply to port's decUtoni to raise 
the moorage charges at its marina, since 
port's decision was legislative rather 
than judicial and a public haring was 
not required. Dors ten v. Port of Skagit 
County (1982) 32 WashApp. 785, 650 
P.2d 220.

Under the Open Public Meetings Act, 
the prinvuy requirement for regularly 
scheduled m atings is that they be open 
to the public; notice of the agenda is 
required only for special m atings. Dor 
jien v. Port of Skagit County (1982) 32 
WashApp. 735, 650 P2d 220.

4230.070. Times and places For meetings— Emergencies— Exception
The governing body of a public agency shall provide the time for holding 

regular meetings by ordinance, resolution, bylaws, or by whatever other 
rule is required for the conduct of business by that body. Unless other­
wise provided for in the act under which the public agency was formed, 
meetings of the governing body need not be held within the boundaries of 
the territory over which the public agency exercises jurisdiction. If at any 
time any regular meeting falls on a holiday, such regular meeting shall be 
held on the next business day. If, by reason of fire, flood, earthquake, or 
other emergency, there is a need for expedited action by a governing body 
to meet the emergency, the presiding officer of the governing body may
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a meeting site other than the regular meeting site and the 
requirements of this chapter shall be suspended during such emer­

gency. It shall not be a violation of the requirements of this chapter for a 
majority of the members of a governing body to travel together or gather 
for purposes other than a regular meeting or a special meeting as these 
terms are used in this chapter. Provided, That they take no action as 
defined in this chapter.
Amended by Laws 1973, ch. 6 6 , } 1; Laws 1983, ch. 155, § 2.

42.30.075. Schedule o f regular m eetings— Publication in state register—  
N otice o f  change—“Regular” m eetings defined

State agencies which hold regular meetings shall file with the code 
reviser a schedule of the time and place of such meetings on or before 
January of each year for publication in the Washington state register. 
Notice of any change from such meeting schedule shall be published in the 
state register for distribution at least twenty days prior to the rescheduled 
meeting date.

For the purposes of this section “ regular" meetings shall mean recurring 
meetings held in accordance with a periodic schedule declared by statute or 
rule.
Added by Laws 1977, Ex.Sess., ch. 240, § 12, eff. Jan. 1, 1978.

EffectiTe date—Laws 1977, 1st Ex.
Seou. ch. 240; See Historical Note fol­
lowing $ 34.08.010.
Severability—Laws 1977, 1st Ex.

Seat.. eh. 240: See § 34.08.910.
Crocs References

Public meeting notices in state reg­
ister, see $ 34.08.020.

Library References
Administrative Law and Procedure 

*■353, 395, 453.
CJ.S. Public Administrative Bodies 

and Procedure §§ 84, 97, 130.

42.30.080. Special m eetings

Attorney General's Opinions
Section 52.12.090. rather than this sec­

tion, governs the calling of a special 
meeting of a board of fire protection 
district commissioners; accordingly, 
auch a meeting may be called "by a 
majority of the commissioners or by the 
secretary and chairman of the board". 
Op.Atty.Gen.1979, L.O. No. 16.

In view of the specific legislative di­
rective in $ 42.30.140, it is this section 
and not § 52.12.090 which governs the 
calling of a special meeting of the board 
of fire protection district commissioners; 
accordingly, such a meeting may be 
called by the presiding officer of the 
board or by a majority of the members 
of the board without any necessity for 
concurrence by the secretary to the 
board. 0p.Atty.Gen.1979, L.O. No. 18.

Notes of Decisions
An unscheduled meeting of a school 

ixiard for purposes of acting on a resolu­

tion is a special meeting within the Open 
Public Meetings Act of 1971 (ch. 42.30). 
Mead School Dist. v. Mead Education 
Asso. (1975) 85 Wash.2d 140, 530 P.2d 
302.

The "emergency" contemplated by 
this section, which permits convening a 
special meeting without required notices 
being given to deal with an emergency 
situation, must be one involving or 
threatening sudden, unexpected, and se­
vere physical damage and requiring im­
mediate action. Mead School Dist. v. 
Mead Education Asso. (1975) 85 Wash.2d 
140, 530 P.2d 302.

Section 34.04.025, which contains de­
tailed notice requirements regarding 
meetings to adopt administrative rules, 
is not rendered inapplicable by this sec­
tion, which is a pan of the Open Public 
Meetings Act of 1971 providing nouce 
requirements for special meetings. 
Hartman v. State Game Com. (19751 35 
Wash.2d 176, 532 P.2d 614.
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lg  site  other than the regular m eeting site  and the 
of this chapter shall be suspended during such emer- 
■e a violation o f the requirements o f  this chapter for a 
bers o f  a governing body to travel together or gather 
ban a  regular m eeting or a special m eeting as these 
his chapter Provided, That they take no action as  
sr.
L ch. 6 6 . $ 1; Laws 1983, ch. 155, $ 2.

o f  regular m eetings— Publication In state register—  
o f change— “Regular" m eetings defined

;ich hold regular meetings sh sll file with the code 
f  the time and place o f such m eetings on or before 
lt for publication in the Washington state register.
- from such m eeting schedule shall be published in the 
aibution at least twenty days prior to the rescheduled

: this section "regular” m eetings shall mean recurring 
rdance with a periodic schedule declared by statute or

hcScaa., ch. 240, § 12, eff. Jan. 1, 1978.

• 1977, let Ex. 
mrical Note fol-

1977. lat Ex.
1.08.910,

es in state reg*
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ic legislative di- 
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Library Reference* •
Administrative Law and Procedure i 

*■353, 395, 453. \
CJ.S. Public Administrative Bodies i 

and Procedure 84, 97, 130.

school
resolu­

tion is a special meeting within the Open 
Public Meetings Act of 1371 (ch. 42JJ0). 
Mead School Dist v. Mead Education 
Asso. (1975) 85 Washed 140, 590 P.2d 
302.

The “emergency" contemplated by 
this section, which permits convening a 
special meeting without required notieea 
being given to deal with an emergency 
situation, must be one involving or 
threatening sudden, unexpected, and se­
vere physical damage aid requiring im­
mediate action. Mead School D ist v. 
Mead Education Asso. (1975) 85 Waak2d 
140, 530 P^d 302.

Section 34.04.028, which contains de­
tailed notice requirements regarding  
meetings to adopt admmiatrative rules, 
is not rendered inapplicable by this sec­
tion, which is a pert of the Open Public 
Meeting! Act of 1971 providing notice 
requirements for special meetings. 
Hartman v. State Game Com. (1975) 85 
Wash.2d 176. 532 P.2d 614.
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don for such notice. Kirk v. Pierce 
County Fire Protection D iet No. 21 
(1981) 95 Washed 769, 680 P-2d 930.

Recall charge that school meeting not 
regularly scheduled violated Open Public 
Meetings Act-of 1971 was legally insuf­
ficient, and therefore, could not consti­
tute grounds for recall, since written 
notice for special meetings need be giv­
en only to each board member and to 
local media with request on file, where 
petition characterized meeting as “spe­
cial meeting" and there waa no allega­
tion that its local media had requested 
notification of special meetings. Matter 
of Recall of Eatey (1985) 104 Washed 
597, 707 P.2d 1338.

Fire chief did not have standing to 
raise issue whether fire protection dis­
trict violated Open Public Meetings Act 
of 1971, $ 42.30.010 et seq., by filing to 
give one of the district commissioners 
notice of the special meeting at which 
the fire chief was dismissed; only the 
aggrieved commissioner could raise such 
issue. Kirk v. Pierce County Fire Pro­
tection Dist. No. 21 (1981) 95 Wash.2 d 
769, 630 P.2d 930.

Fire protection district did not violate 
Open Public Meetings Act of 1971,
§ 42.30.010 et seq., by not giving notice 
to the print and broadcast media of the 
special meeting at which fire chief waa 
dismissed, where none of the media had 
filed the request required under this sec-

42.30.110. E xecutive session s
(1) Nothing contained in this chapter may be construed to prevent a 

governing body from holding an executive session during a regular or 
special meeting:

(a) To consider matters affecting national security;
(b) To consider the selection of a site or the acquisition of real estate by 

lease or purchase when public knowledge regarn'rig such consideration 
would cause a likelihood of increased price;

(c) To consider the minimum price at which real estate will be offered for 
sale or lease when public knowledge regarding such consideration would 
cause a likelihood o f decreased price. However, final action selling or 
leasing public property shall be taken in & meeting open to the public;

(d) To review negotiatirns on the performance of publicly bid contracts 
when public knowledge regarding such consideration would cause a likeli­
hood o f increased costs;

(e) To consider, in the case o f an export trading company, financial and 
commercial information supplied by private persons to the export trading 
company;

(f) To receive and evaluate complaints or charges brought against a 
public officer or employee. However, upon the request o f such officer or 
employee, a public hearing or a meeting open to the public shall be 
conducted upon such complaint or charge;

(g) To evaluate the qualifications of an applicant for public employment 
o r to review the performance of a public employee. However’, subject to 
RCW 42.30.140(4), discussion by a governing body of salaries, wages, and 
other conditions o f employment to be generally applied within the agency 
shall occur in a meeting open to the public, and when a governing body 
elects to take final action hiring, setting the salary o f an individual 
employee or class o f employeec, or discharging or disciplining an employee, 
that action shall be taken in a meeting open to the public;

(h) To evaluate the qualifications of a candidate for appointment to 
elective office. However, any interview o f such candidate and final action 
appointing a candidate to elective office shall be in a meeting open to the 
public;

(i) To discuss with legal counsel representing the agency matters relat­
ing to agency enforcement actions, or to discuss with legal counsel repre-
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sen ting: the agency litigation or potential litigation to which the agency, the 
governing body, or a member acting in an official capacity is, or is likely to 
become, a party, when pablic knowledge regarding the discussion is likely 
to result in an adverse legal or financial consequence to the agency.

(2) Before convening in executive session, the presiding officer of at 
governing body shall publicly announce the purpose for excluding the! 
public from the meeting place, and the time when the executive session win 
be concluded. The executive session may be extended to a stated later 
time by announcement o f the presiding officer.
Amended by Laws 1973, ch. 6 6 , § 2; Laws 1979, ch. 42, § 1, eff. June 7,1979; Laws’ 
1983, ch. 156, § 3; Laws 1985, ch. 366, § 2; Laws 1986, ch. 276, § 8 . I t

lie agency and its lawyers whenever tba 
ordinary elements of an attomey-client' 
relationship are present. Port of Seattle 
v. Rio (1977) 16 Wash-App. 718, 559 P.2d 
18. ;

Severability—Laws 1986, ch. 276: See 
5 53.31.901.
Croes References 

Open Public Meetings Act, see ch. 
42.30.
Law Review Commentaries 

Impact of open meeting laws. Mi­
chael C. McClintock, 15 Gonzaga LRev. 
65 (1980).
Attorney General’s Opinions 

It is not clearly a violation of the Open 
Public Meetings Act for the board of 
regents of a state university to consider, 
end by duly adopted motion, fix the sala­
ry of its president in sn executive ses­
sion. Op.Atty.Gen. 1985, No. 4.

Notes of Decisions
A public agency’s meeting to consider 

the amount of compensation to be of­
fered for condemned property falls with­
in the provision of this section which 
permits certain deliberation! relating to 
acquisition of property to be held in ex­
ecutive session. Such exception to the 
requirement of a public meeting is 
grounded upon the attorney-clwnt rela­
tionship which may exist between a pub-

A public body’s discussion regarding 
the availability of funds and the advisa­
bility of retaining or hiring specific en*. 
ployees, without mentioning them by. 
name, is a matter "affecting” the ap­
pointment or employment of a publics 
employee within the meaning of this see-', 
tion, which excepts such discussions: 
from the requirement of an open pubiSj 
meeting. Port Townsend Publishing CoJ 
v. Brown (1977) 18 Wssh-App. 80, 567; 
P.2d 664. J

Court of appeals would not conzidon 
city’s argument that nondisclosure of p£t 
lice officers' statement!' detailing com  
plaints about police chief was consistent] 
with Open Public Meetings Act: 
(§ 42.30.010 et seq.) which permits pulrt 
lie body to go into dosed, executive seeq 
sion to consider personal matters and) 
complaints about public officer or erif) 
ployee, where argument was nc£ 
presented to trial court Columbian; 
Pub. Co. v. City of Vancouver (1983) 36. 
Wash-App. 25, 671 P.2d 280.

42J0.120. Violations—Personal liability—Penalty—Attorney fees and; 
costs i(1) Each member o f the governing body who attends a meeting o f sui 

governing body where action is taken in violation o f any provision o f this* 
chapter applicable to him, with knowledge o f the fact that the meeting is in; 
violation thereof, shall be subject to personal liability in the form o f a drib 
penalty in the amount o f one hundred dollars. The civil penalty shall bei 
assessed by a judge of the superior court and an action to enforce thiŝ  
penalty may be brought by any person. A violation of thic chapter doer; 
not conatitute a crime and assessment of the civil penalty by a judge ahal^ 
not give rise to any disability or legal disadvantage based on conviction of,~ 
criminal offense.

iction o f *  
aon in tbej(2) Any person who prevails against a public agency in any action 

courts for a violation of this chapter shall be awarded all costs, including?
288 i
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lic agency and its lawyers whenever the 
ordinary elements of an attomey-client 
relationship are present. Port of Seattle 
v. Rio (1977) 16 Wash.App. 718, 559 P.2d 
18.

A public body's discussion regarding 
the availability of funds and the advisa­
bility of retaining or hiring specific em­
ployees, without mentioning them by 
name, is a matter "affecting” the ap­
pointment or employment of a public 
employee within the meaning of this sec­
tion. which excepts such discussions 
from the requirement of an open public 
meeting. Port Townsend Publishing Co. 
v. Brown (1977) 18 Wash.App. 80, 567 
P.2d 664.

Court of appeals would not consider 
city’s argument that nondisclosure of po­
lice officers' statements detailing com­
plaints about police chief was consistent 
with Open Public Meetings Act 
(§ 42.30.010 et seq.) which permits pub­
lic body to go into closed, executive ses­
sion to consider personal matters and 
complaints about public officer or em­
ployee, where argument was not 
presented to trial court. Columbian 
Pub. Co. v. City of Vancouver (1983) 36 
Wash.App. 25. 671 P.2d 280.

-Personal liability— Penalty— Attorney fees and

he governing body who attends a m eeting of such  
iction is taken in violation of any provision of this 
n. with knowledge o f  the fact that the m eeting is in 
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this chapter shall be awarded ail costs, including 
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reasonable attorney fees, incurred in connection with such legal action. 
Pursuant to RCW 4.84.185, any public agency who prevails in any action in 
the courts for a  violation of this chapter may be awarded reasonable 
expenses and attorney fees upon final judgm ent and written findings by 
the trial judge that the action waa frivolous and advanced without reason­
able cause.
Amended by Laws 1973, ch. 6 6 , { 3; Laws 1985, ch. 69, § 1 .

Notes o f Decisions
Fire chief did not have standing to 

raise issue whether fire protection dis­
trict violated Open Public Meetings Act 
of 1971, § 42.30.010 et seq., by failing to 
give one of the district commissioners

notice of the special meeting at which 
the fire chief waa dismissed; only the 
aggrieved commissioner could raise such 
issue. Kirk v. Pierce County Fire Pro­
tection D ist No. 21 (1981) 95 Wash.2d 
769, 630 P.2d 930.

42.30.130. V iolations— M andamus or injunction

Notes o f Decisions
Whether laches will apply to bar an 

action for mandamus depends upon the 
particular facts of each case including 
any justification for delay and the effect 
of the remedy requested. The fact that 
the suit is brought in the public interest 
is just one of the factors to be balanced 
against the potential harm caused by 
delay in bringing the suit (overruling 
State ex rel. Mason v. Board of County 
Comm’rs, 146 Wash. 4.49, insofar as it is 
inconsistent). Lopp v. Peninsula School 
Dist (1978) 90 Wash.2d 754, 585 P.2d 
801.

The remedies of injunction and manda­
mus, which are authorized by this sec­

tion to prevent violations of the open 
public meetings act, are both subject to 
the doctrine of laches. Lopp v. Penin­
sula School Dist(1978) 90 Waah.2d 754. 
585 P.2d 801.

Fire chief did not have standing to 
raise issue whether fire protection dis­
trict violated Open Public Meetings Act 
of 1971, § 42.30.010 et seq., by failing to 
give one of the district commissioners 
notice of the special meeting at which 
the fire chief was dismissed; only the 
aggrieved commissioner could raise such 
issue. Kirk v. Pierce County Fire Pro­
tection Dist. No. 21 (1981) 95 Wash.2d 
769, 630 P.2d 930.

42.30.140. Chapter controlling— Application
If any provision o f this chapter conflicts with the provisions o f  any other 

statute, the provisions o f  this chapter shall control: Provided, That this 
chapter shall not apply to:

(1) The proceedings concerned with the formal issuance of an order 
granting, suspending, revoking, or denying any license, permit, or certifi­
cate to engage in any business, occupation or profession or to any discipli­
nary proceedings involving a member of such business, occupation or 
profession, or to receive a license for a 3ports activity or to operate any 
mechanical device or motor vehicle where a license or registration is 
necessary; or

(2) That portion o f a m eeting o f  a quasi-judicial body which relates to a 
quasi-judicial m atter between named parties as distinguished from a matter 
having general e ffec t on the public or on a class or group; or

(3) Matters governed by Title 34 RCW, the administrative procedure act, 
except a s  expressly provided in RCW 34.04.025; or

(4) T hat portion o f a  m eeting during which the governing body is 
planning or adopting the strategy or position to be taken by such govern­
ing body during the course o f  any collective bargaining, professional 
negotiations, grievance or mediation proceedings, or reviewing the propos­
als made in such negotiations or proceedings while in progress.
Amended by Laws 1973, ch. 6 6 , § 4.
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42.30.200. Governing; body of recognized student association at college  
or university—Chapter applicability to

The multimember student board which is the governing body of the 
recognized student association at a given campus of a public institution of 
higher education is hereby declared to be subject to the provisions of the 
open public meetings act as contained in this chapter, as now or hereafter 
amended. For the purposes of this section, “recognized student associa­
tion" shall mean any body at any of the state's colleges and universities 
which selects officers through a process approved by the student body and 
which represents the interests of students. Any such body so selected 
shall be recognized by and registered with the respective boards of trustees 
and regents of the state's colleges and universities: Provided, That there 
be no more than one such association representing undergraduate students, 
no more than one such association representing graduate students, and no 
more than one such association representing each group of professional 
students so recognized and registered at any of the state's colleges or 
universities.
Added by Laws 1980, ch. 49, § 1.

12.30.920. Severability—1971 1st c x j. c 250

Notes of Decisions

The Open Public Meetings Act of 1971 
is remedial legislation; its provisions are

to be liberally construed, and its excep­
tions are to be strictly construed. Mead 
School Dist. v. Mead Education Asso. 
(1975) 85 Wash.2d 140, 530 P.2d 302.

42.36.010. Applicatior

Application of the 
decisions shall be limit* 
ing bodies as defined 
sion-making bodies ar 
commission, hearing 
boards which determi: 
parties in a hearing 
actions do not include 
ing comprehensive, cc 
planning documents o 
adoption o f  a zoning ■ 
Added by Laws 1982. cr.

Library References
Zoning and Land Plan 
CJ.S- Zoning and 

§§ 97, 177, 181 to I

Notes of Dec
Although rezoning dt 

quire a public hearing.

42J16.020. Applicati 
bodies

C H A P T E R  42.32— MEETINGS

Cross References
Open Public Meetings Act, see ch. 

42.30.
State residential schools, per capita 

cost of care to be adopted as a rule in

accordance with 
§ 72.33.660.

this chapter, see

CHAPTER 42.36— APPEARANCE OF FAIRNESS 
DOCTRINE— LIMITATIONS

Sec.
42.36.010.
42.36.020.
42.36.030.

42.36.040.
42.36.050.

Application of doctrine to local land use decisions.
Application of doctrine to members of local decision-making bodies. 
Application of doctrine to legislative action of local executive or legisla­

tive officials.
Application of doctrine to public discussion by candidate for public office. 
Application of doctrine to campaign contributions.
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Attorney General’s Opinions
In view of the specific legislative di­

rective in this section, it is § 42.30.080 
and not § 52.12.090 which governs the 
calling of a special meeting of the board 
of fire protection district commissioners; 
accordingly, such a meeting may be 
called by the presiding officer of the 
board or by a majority of the members 
of the board without any necessity for 
concurrence by the secretary to the 
board. Op.Atty.Gen.1979, L.O. No. 18.

Notes of Decisions

School directors determining whether 
to renew a teacher's contract are per­
forming a quasi-judicial function and 
therefore are exempt from the require­
ments of public access of ch. 42.30, the 
open public meetings statute. Pierce v. 
Lake Stevens School Dist (1974) 84 
Wash.2d 772, 529 P.2d 810.

PUBLIC OFFICERS A

Sec.
42.36.060.

42.36.070.

42.36.080.
42.36.090.

42.36.100.
4236.110.
4236.900.

Quasi-judicial f 
tions. 

Quasi-judicial 
proceedings. 

Disqualificatioi 
Application of 

making bod> 
Judicial restrv. 
Right to fair 
Severability—



A L A S K A  S T A T E  L E G I S L A T U R E  

H O U S E  O F  R E P R E S E N T A T I V E S  

R E S E A R C H  A G E N C Y

P.O. Box Y. State Capitol 
Juneau. Alaska 99811-3100 

Mail Slop 3100 
(907) 46J-399I

March 23, 1987

MEMORANDUM

TO: Representative Fran Ulmer

FROM: Ginny F 
Legisl

Alaska State Open Meetings Act 
Research Request 87.162

You requested information regarding enforcement and penalty provisions of 
state open meeting laws and public meeting notification requirements. You 
had a number of specific questions on open meeting laws. This memorandum 
lists each question with the pertinent information immediately following.

1. Do some states penalize violators in addition to voiding the action 
taken? Which states have penalties and are penalties mandatory or 
discretionary? Who has standing to enforce the law? What are the 
legal mechanisms for enforcement of these laws? Are court costs and 
attorney fees available to the prevailing party?

Tables 1 and 2 provide information regarding action voidableness, penalties 
for violations, citizen standing, and attorney fees. Action taken in ille­
gal meetings are voided or considered invalid or not binding in 43 (86 per­
cent) states and the District of Columbia. Also, in 43 states and the Dis­
trict of Columbia, citizens have standing to sue and enforce the law (Table 
1). The states of Iowa, Kansas, Missouri and Oregon explicitly place the 
burden of proof on the alleged violators; Maryland explicitly places the 
burden on the plaintiff. In 37 states, legal recourse to halt secrecy is 
available through injunctions or writs of mandamus (Table 2).
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TABLE 2
Summiry of Open-Meeting Laws— Part 1 This Study

Includes Provides Opens
statement Provides for open Opens county Opens Opens
of public for open legislative stale local eounty city

State policy legislature committeesagencies agencies board councils1 2 3 4 3 6 7
Alabama y y y y
Alaska y y y y y y V
Arizona y y y y y y y
Arkanus y y y y y
California y y y y y y y
Colorado V y > y y y y
Connecticut y y V V y V
Delaware y y y V y y
Florida y y y y y y
Georgia y y y y
Hawaii V y V y V
Idaho y y y y y V
Illinois y y y y y
Indiana y y y y y
Iowa y y y y y
Kansas y y V V y y y
Kentucky y y y y V
Louisiana y y y y V y y
Maine y y V y y y V
Maryland y y y y V y y
Masuchusctts y V y y
Michigan y y y V y y
Minnesota y y y y
Mississippi y y y V y y
Missouri y y V y y y
Montana y y y y y y y
Nebraska y y y y y
Nevada y y y y V
New Hampshire y y y y y y y
New Jersey y y y y y y y
New Mexico y y y y y y
New York y . y y y y y y
North Carolina V y y y y y y
North Dakota y y y y y y
Ohio y y y y
Oklahoma y y y y y
Oregon y y y y V V y
Pennsylvania y y y y y y
Rhode Island y y V y y y
South Carolina y y y y y y
South Dakota y y y y
Tennessee y y y y y y jr
Tcxu y y y y y y
Utah y y y y y y y
Vermont y y y y y
Virginia y y y y y y y
Washington y y y y y
West Virginia y y y y y y y
Wisconsin y y y y y y y
Wyoming . y V y y y

Totals 33 29 33 30 50 30 30

Percent 66% 31% m 100% 100% 100% 100%

Exception!*
Forbids and/or Legal Action! in Provide! 
closed reasons for recourse meetings in penalties 
executive executive to hilt violation for

session ucrccy void violation Score
9 10 II

♦* y 3
X V 8
X y V y 10
♦

’J
y 6

• y y 9
y V 9

♦
y j J

6
9

♦ y j y 9
X y y 6
• y y y 8
X V 7
• . y y y 8
• y y 7
• y y y 8
X y y V 10
• y V V* 8
X1 V y j 9
X y y 9
. y y y 10
X y y 6
• y y y 9
♦ V 3
. y 7
X y y y 9
♦ y 8
X y y V 8
♦ y y y 8
ft y 3 8
X y y V 10
X y y y 9
X y V 9

y V
y

9
7

• y y 7
♦ y v 7
• y y y* 10
♦ y y y 9
X y y 4 8
X1 y V* 8
♦ v 3
♦ y y V II
• y y 8
♦ y y 9
X y y 7
- y V > 10
X y y v 8
• y y y 10
X y y y' 10
• V 6

♦*14 3? H3 HO V/>
x=l9
•SI7
♦*2S% t«7.

•*34*
Toul average percent for all categories: 7f.l% Total average percent for categoric* I-I: 74.3%. Total average percent for categories 9-11: Xt.Oce

•Nonh Dakota statute forbids executive session “unleu otherwise prohibited by law." Florida and Tennessee statutes prohibit executive session “except as 
otherwise provided in the Constitution."
•This adjunct category indicates stated exceptions and/or reasons allowed for dosed session. ♦ indicates five or fewer, a. six to ten; more than ten.

'Denotes an encompassing phrase. For example, Alabama's law provides for executive session “When the character or good name of a woman or man is 
involved." f Ala. Code til. 13-1-14-2). Phrases such as this one could be used to allow any number of subjects to be diseussed in executive session

'indicate* laws which permit the court to grant equitable relief.
'Indicates the only penalty it for smoking in open meeting.

Source: Gharon Hartin Iorio, "How State Open Meeting Laws Now Compare with Those of 
1974," Journalism Quarterly, Winter 1985, Vol. 62 #4, pp. 741-749 and 
state open meeting statutes.



branches of government often depends on how the separation of powers doc­
trine is interpreted. Consequently, there are a variety of interpretations 
concerning the relationship between open meeting laws and quasi-judicial 
bodies.^

Open meeting laws are applicable to local legislative bodies in all 50 
states (Table 2). Administrative bodies and actions are the most 
consistently covered by open meeting laws throughout the states. In 
addition, the Alaska Open Meeting Act explicitly applies to administrative 
bodies (AS 44.62.310, Attachment C). This suggests that a local legisla­
tive body performing an administrative function would be covered by the 
Alaska Open Meeting Act.

In contrast, applicability of a local legislative body acting in a quasi­
judicial manner is not quite as clear. The Alaska Open Meeting Act states 
that 1t does not apply to "judicial or quasi-judicial bodies when holding a 
meeting solely to make a decision In an adjudicatory proceeding." This 
indicates that these bodies are not given a blanket exemption from the law, 
but Instead their deliberative process 1s not covered. It appears that 
it is much less common for local legislative bodies to act in quasi- 
judicial capacities 1n other states; there is very little case law directly 
applicable to Alaska. Conversations with attorneys at the National Associa­
tion of Attorneys General indicate that appeals of executive branch deci­
sions such as zoning commissions and planning boards are generally elevated 
to the judiciary rather than having the local legislative body act as an 
intermediate quasi-judicial body. Because open meeting laws apply to local 
legislative bodies,- the question is whether an exception should be made 
when the local body 1s acting in a quasi-judicial manner.

The Alaska Open Meeting Act does not explicitly define a "public body" or 
give any Indication that the act should apply differently to the different 
branches of government. In general, a court does not fit the definition of 
a "public body" as defined by other states' statutes, but quasi-judicial 
bodies often do. Therefore, the coverage of quas1-jud1c1al bodies and 
functions differ from state to state, because some states view their func­
tion as more1' administrative than judicial.3 Case law in Arizona, 
Florida, and Utah sets a precedent for not excluding quasi-judicial 
bodies or functions. In Cannev v. Board of Public Instruction of Alachua 
Countv. the Supreme Court of Florida ruled that while judicial proceedings 
were clearly outside the reach of the Sunshine Law, a board exercising 
quasi-judicial functions was not part of the judicial branch. The court 
emphasized- the fact that the characterization by a school board of a 
decision-making process as "quasi-judldal" did not make the body a judi­
cial body.

2The National Association of Attorneys General, 1979, "Open Meetings: 
Types of Bodies Covered, North Carolina," June, p. 47.

3Ibid., p. 58.



4. Do municipal code of ethics address open meeting laws and if so how
' : these codes and open meeting acts interrelate?

The uook Codes of Professional Responsibility (edited by Rena A. Gorlin, 
Washington: BNA, 1986) contains codes of ethics for federal officials,
including members of Congress. There is no mention of open meetings. Con­
versations with the Freedom of Information Center and other information 
agencies indicate that open meeting laws are not covered in codes of ethics 
because these laws are more of a legal than ethical consideration.

You also asked generally about open meeting case law. Attached (Attachment 
D) is the most recent compilation and discussion of open meeting case 
law.®

In regard to public meeting notice requirements, Attachment E is a memo­
randum done by this agency in November 1986 on this topic.

I hope this information is useful; please do not hesitate to contact this 
agency if you have additional questions.

Attachments

6If you would like more recent or additional case law, Legal Services 
can compile this Information using the West Law computer which costs $100 
per hour of computer time.
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P.O. Box Y,
Juneau, Alaska 99811*3100 

Mail Slop 3100 
(907) 465*3991

November 19, 1987

MEMORANDUM

TO: Representative Kay Brown

FROM: Ka r l a  Hart^^W^.
Legislative Analyst

RE: Other States' Constitutional Provisions for Open Meetings
Research Request 88.061

You requested this agency to gather language from other state constitutions 
which provides for open meetings. You expressed a particular interest in 
provisions for the closure of certain types of meetings, while providing 
that, in general, meetings are to be open.

Following is a list of the open meeting provisions in the constitutions of 
37 states; I was unable to locate provisions in those of the remaining 13 
states.1 I have copied the statutory language verbatim, emphasizing in 
bold the provisions for closed meetings. Of the 37 states, only six do not 
make any such provisions for closed meetings under certain circumstances.

ALABAMA. Article 4, Section 57.
The doors of each house shall be opened except on such occasions 
as, 1n the opinion of the house, may require secrecy, but no person 
shall be admitted to the floor of either house while the same is in 
session, except members of the legislature, the officers and 
employes of the two houses, the governor and his secretary, 
representatives of the press, and other persons to whom either 
house, by unanimous vote, may extend the privileges of its floor.

ARKANSAS. Article 5, Section 13.
Sessions to be open.--The sessions of each house and of committees 
of the whole shall be open, unless when the business is such as 
ought to be kept secret.

^he states without constitutional provisions for open meetings are: 
Alaska, Arizona, Kansas, Kentucky, Louisiana, Maine, Massachusetts, New 
Jersey, North Carolina, Oklahoma, Rhode Island, Virginia and West Virginia.
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CALIFORNIA. Article 4, Section 7(c).
The proceedings of each house and the committees thereof shall be 
public except as provided by statute or by concurrent resolution, 
when such resolution 1s adopted by a two-th1rds vote of the members 
of each house, provided, that 1f there is a conflict between such a 
statute and concurrent resolution, the last adopted shall prevail.

COLORADO. Article 5, Section 14.
Open Sessions. The sessions of each house, and of the committees of 
the whole, shall be open, unless when the business is such as ought 
to be kept secret.

CONNECTICUT. Article 3, Section 16.
Debates to be public. The debates of each house shall be public,
except on such occasions as 1n the opinion of the house may require
secrecy.

DELAWARE. Article 2, Section 11.
Accessibility to each House and Committees of the Whole. The doors 
of each House, and Committees of the Whole, shall be open unless 
when the business 1s such as ought to be kept secret.

FLORIDA. Article 3, Section 4(b).
Sessions of each house shall be public; except sessions. of the 
senate when considering appointment to or removal from public office 
may be closed.

GEORGIA. Article 3, Section 4, Paragraph 11.
Open Meetings. The sessions of the General Assembly and all 
standing committee meetings thereof shall be open to the public. 
Either house may by rule provide for exceptions to this 
requirement.

HAWAII. Article 3, Section 12, Paragraph 4.
Every meeting of a committee in either house or of a committee 
comprised of a member or members from both houses held for the 
purpose of making decision on matters referred to the committee 
shall be open to the public.

IDAHO. Article 3, Section 12.
Secret sessions prohibited.--The business of each house, and of the 
committee of the whole shall be transacted openly and not in secret 
session.
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ILLINOIS. Article 4, Section 5(c).
Sessions of each house of the General Assembly and meetings of 
committees, joint committees and legislative commissions shall be
open to the public. Sessions and committee meetings of a house may
be closed to the public if two-thirds of the members elected to that 
house determine that the public interest so requires; and meetings 
of joint committees and legislative conroissions may be so closed if 
two-thirds of the members elected to each house so determine.

INDIANA. Article 4, Section 13.
Doors to be open.--The doors of each House, and of Committees of the 
Whole, shall be kept open, except in such cases, as, 1n the opinion 
of either House, may require secrecy.

IOWA. Article 3, Section 13.
Doors open. The doors of each house shall be open, except on such 
occasions, as, 1n the opinion of the house, may require secrecy.

MARYLAND. Article 3, Section 21.
Doors to be kept open. The doors of each House, and of the 
Committee of the Whole, shall be open, except when the business is
such as ought to be kept secret.

MICHIGAN. Article 4, Section 20.
Open meetings. The doors of each house shall be open unless the 
public security otherwise requires.

Convention Comment: This is a revision...declaring that
meetings of the legislature shall be open unless public 
"security" otherwise requires. The new word replaces "welfare" 
and is more descriptive of a situation which might require 
secrecy.

MINNESOTA. Article 4, Section 14.
Open sessions. Each house shall be open to the public during its 
sessions except in cases which in Its opinion require secrecy.

MISSISSIPPI. Article 4, Section 58.
The doors of each house, when in session, or in committee of the 
whole, shall be kept open, except in cases which may require 
secrecy; and each house may punish, by fine and imprisonment, any 
person not a member who shall be guilty of disrespect to the house 
by any disorderly or contemptuous behavior in its presence, or who 
shall in any way disturb its deliberations during the session; but 
such imprisonment shall not extend beyond the final adjournment of 
that session.

MISSOURI. Article 3, Section 20.
Regular sessions of assembly--quorum--compulsary attendance--public 
sessions--limitation on power to adjourn. ...The sessions of each 
house shall be held with open doors, except in cases which may 
require secrecy but not Including the final vote on bills, 
resolutions and confirmations...
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MONTANA. Article 5, Section 11, Paragraph 3.
The sessions of the legislature and of the committee of the whole, 
all committee meetings, and all hearings shall be open to the 
public.

NEBRASKA,, Article 3, Section 11.
The Legislature shall keep a journal of Its proceedings and publish 
them (except such parts as may require secrecy) and the yeas and 
nays of the members on any question, shall at the desire of any one
of them be entered on the journal. All votes shall be viva voce.
The doors of the Legislature and of the Committees of the Whole, 
shall be open, unless when the business shall be such as ought to 
be kept secret.

NEVADA. Article 4, Section 15.
Open sessions: adjournment for more than 3 days. The doors of each 
House shall be kept open during Its session, except the Senate 
while sitting in executive session, and neither shall, without the 
consent of the other, adjourn for more than three days nor to any 
other place than that in which they may be holding their sessions.

NEW HAMPSHIRE. Part 2, Article 8.
Open Sessions of Legislature. The doors of the galleries, of each 
house of the legislature, shall be kept open to all persons who
behave decently, except when the welfare of the state, in the
opinion of either branch, shall require secrecy.

NEW MEXICO. Article 4, Section 12.
Public sessions; journals. All sessions of each house shall be
public. Each house shall keep a journal...

NEiW YORK. Article 3, Section 10.
Journals; open sessions; adjournments. Each house of the
legislature shall keep a journal of Its proceedings, and publish the
same, except such parts as may require secrecy. The doors of each 
house shall be kept open, except when the public welfare shall 
require secrecy. Neither house shall, without the consent of the 
other, adjourn for more than two days.

NORTH DAKOTA. Article 4, Section 14.
All sessions of the legislative assembly, including the committee of 
the whole and meetings of legislative committees, must be open and 
public.

OHIO. Article 2, Section 13.
When session to be public. The proceedings of both houses shall be 
public, except in cases which, 1n the opinion of two-th1rds of 
those present, require secrecy.



OREGON. Article 4, Section 14.
Deliberations to be open; rules to implement requirement. The 
deliberations of each house, of committees of each house or joint 
committees and of committees of the whole, shall be open.- Each 
house shall adopt rules to implement the requirement of this section 
and the houses jointly shall adopt rules to implement the 
requirements of this section 1n any joint activity that the two 
houses may undertake.

PENNSYLVANIA. Article 2, Section 13.
Open sessions. The sessions of each House and of committees of the 
whole shall be open, unless when the business 1s such as ought to 
be kept secret.

SOUTH CAROLINA. Article 3, Section 23.
Doors open. The doors of each house shall be open, except on such 
occasions as in the opinion of the House may require secrecy.

SOUTH DAKOTA. Article 3, Section 15.
Open legislative sessions--Exception. The sessions of each house 
and of the committee of the whole shall be open, unless when the 
business is such as ought to be kept secret.

TENNESSEE. Article 2, Section 22.
Open sessions and meetings--Exception.--The doors of each House and 
of committees of the whole shall be kept open, unless when the 
business shall be such as ought to be kept secret.

TEXAS. Article 3, Section 16.
Open sessions. The sessions of each House shall be open, except 
the Senate when 1n Executive session.

Interpretative Commentary: Executive sessions are those where
the Senate considers matters not discreet to reveal to the 
public. At such tiroes there is also considered the 
gubernatorial appointments which must be confirmed or rejected 
by the Senate.

UTAH. Article 6, Section 15.
Sessions to be publ 1c--Adjournments. All sessions of the 
Legislature, except those of the Senate while sitting in executive 
session, shall be public; and neither house, without the consent of 
the other, shall adjourn for more than three days, nor to any other 
place than that in which it may be holding session.

VERMONT. Chapter 2, Section 8.
Doors of General Assembly to be open. The doors of the House in 
which the General Assembly of this Commonwealth shall sit, shall be 
open for the admission of all persons who behave decently, except 
only when the welfare of the State may require them to be shut.
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WASHINGTON. Article 2, Section 11.
Journal, Publicity of Meet1ngs--Adjournments. Each house shall keep 
a journal of Its proceedings and publish the same, except such parts 
as require secrecy. The doors of each house shall be kept open, 
except when the public welfare shall require secrecy...

WISCONSIN. Article 4, Section 10.
Journals; open doors; adjournments. Each house shall keep a journal 
of Its proceedings and publish the same, except such parts as 
require secrecy. The doors of each house shall be kept open except 
when the public welfare shall require secrecy...

WYOMING. Article 3, Section 14.
Sessions to be open. The sessions of each house and of the
committee of the whole shall be open unless the business 1s such as 
requires secrecy.

I hope this compilation is helpful. If you need additional Information, 
please call.
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November 26, 1986
MEMORANDUM

TO:
ATTN:
FROM:

RE:

Rep resen ta t i ve  John Sund 
John Ha r t l e  
Ginny Fay
L e g i s l a t i v e  Ana lys t
P r o v i s i o n s  o f  S t a t e  Open Meeting Laws 
Research Request 87 - 045

You requested tha t  we i d e n t i f y  s t a t e s  with open meeting laws and discuss  
the p r o v i s i o n s  o f  these laws.  A l l  s t a t e s  have open meeting . o r  "sunshine" 
laws,  however,  the p r o v i s i o n s  va ry  cons i de r ab l y  among s t a t e s .  A 1984 study 
o f  s t a t e  sunshine laws i d e n t i f i e d  23 separate p r o v i s i o n s  t h a t  can be 
conta ined in these laws and found t ha t  s ta t es  va r i ed  c on s i d e r ab l y  in t h e i r  
d e f i n i t i o n  o f  s u n sh i n e  ( a s  measured by t he  c omb i n a t i o n s  o f  these 
p r o v i s i o n s ) .  Tennessee and F l o r i d a  led the s t a t e s ;  t h e i r  laws conta in  21 
and 20 o f  t h e s e  p r o v i s i o n s ,  r e s p e c t i v e l y .  In c o n t r a s t ,  l aws in 
Pennsy l van i a ,  Wisconsin and Wyoming contained on ly  e i gh t  p r o v i s i o n s  each. 
Table 1 ( a t t ached )  p re sen t s  the 11 most common p r o v i s i o n s  o f  s t a t e  open 
meeting laws and i nd i c a t e s  the number o f  s t a t e s '  laws t ha t  con ta in  these 
p r o v i s i o n s .
Table 2 ( a t t a ched )  p r ov i de s  the c i t a t i o n  o f  the open meeting and f reedom o f  
i n f o r m a t i o n  l aws  i n  each s t a t e ;  Table 3 s p e c i f i c a l l y  i d e n t i f i e s  and 
c o n t r a s t s  e i gh t  ma j o r  p r o v i s i o n s  o f  open meeting laws.  The ma j o r i t y  o f  
s t a t e s  have had t h e i r  open meet ing law i n t e r p r e t ed  by the s t a t e ' s  a t t o r ney  
g e n e r a l .  Somewhat fewer  than h a l f  o f  the s t a t e s  have had t h e i r  laws 
rev iewed by the c o u r t s ;  have laws t ha t  do not exempt i n f o rma l  meet ings ;  
and/ o r  have laws which i nc l ude  s p e c i f i c  c r imina l  p en a l t i e s  f o r  v i o l a t i o n s .  
Approx imate l y  o n e - t h i r d  o f  the s t a t e s '  laws do not e x p l i c i t l y  exempt any 
government bodies  and/ o r  r e q u i r e  t ha t  personnel  mat t e r s  be d iscussed in 
open meet ings .  R e l a t i v e l y  few s t a t e  laws r equ i r e  open committee meetings 
o r  tha t  meet ings be open even i f  t he re  is no quorum.

C o u n c i l  o f  S t a t e  Gove r nmen t s ,  The 
( L e x i ng ton ,  Ken tucky ) ,  1984 ,  p. 49.

Book o f  t he  S ta t e s .  1984-1985 .



m m

Rep r esen t a t ive  Sund 
November 26,  1986 
Page Two

Table 4 ( a t t ached )  p rov ides  summary in f o rmat i on regard ing pub l i c  not i ce  
requi rements  and i d e n t i f i e s  s ta t es  where ac t i ons  are void i f  open meeting 
law requi rements  are not  f o l l owed .
The bas i c  tenet  o f  open meeting laws is tha t  people should be informed 
about the, government tha t  r ep resen t s  them in o r de r  f o r  a democracy to 
f unc t i on .  Whi le spec ia l  p r o v i s i o ns  may vary among s t a t e s ,  almost every 
s t a t e ' s  open meetings law has f o u r  basic components:

d e f i n i t i o n  o f  a meeting o r  r eco rd ;  
p r o v i s i o n s  f o r  execut i ve  s ess ions ;  
n o t i c e  requi r ements ;  and 
p r o v i s i o n s  f o r  enforcement .

S t a tu t e s  on t h i s  sub j ec t  a re necessary because common law has not set 
p recedents  f o r  access to i n f o rma t i on .  In 1980.  the U.S .  Supreme Court 
r u l ed  that  the F i r s t  Amendment did provide a r i g h t  to  access to c r imina l  
t r i a l s  by a l l  c i t i z e n s  ( Richmond Newspapers v. V i r g i n i a  100 S. Ct .  2814,  
1980) but the cour t s  have g e n e r a l l y  been unw i l l i n g  to read into the F i r s t  
Amendment a r i g h t  o f  access to i n f o rma t i on .  Most s t a t e s  have opted to 
w r i t e  laws dec l a r i ng  t ha t  a l l  meetings and reco rds  are open and then wr i t e  
excep t ions  i n t o  the laws.
The t rend dur ing the 1980s has cont inued toward more open government in 
the s t a t e s .  In r ecen t  y e a r s ,  many s t a t e s  have made open meeting laws more 
s t r i n g e n t  and made p e n a l t i e s  f o r  v i o l a t i o n s  ha r she r .  As l a t e  as 1979.  
most open meeting laws did not apply to l e g i s l a t u r e s .  In Kentucky.

c C o u n c i l  o f  S t a t e  G o v e r nmen t s ,  Ba ck g r ounde r  "Gove rnment  in the 
Sunsh i ne , "  ( Lex i ng t on ,  Kentucky ) ,  June 1986,  p . i .

^According to  Don R. Pember [ i n  Mass Media Law. Second Ed i t i on  (Dubuque. 
Iowa: Wm. C. Brown Co. P u b l i s h e r s ) ,  1981,  p . 130]  many l e ga l  exper t s  
b e l i e v e  tha t  the most impor tant  component o f  an access law is the 
l e g i s l a t i v e  i n t e n t .  "A s t r ong l e g i s l a t i v e  d e c l a r a t i o n  in f a v o r  o f  ooen 
access can be used to  persuade a judge t ha t  i f  a s e c t i o n  o f  the law is 
vague i t  should be i n t e r p r e t ed  to g rant  access ,  r a t h e r  than to r e s t r i c t  
acce ss ,  s ince tha t  is what the l e g i s l a t u r e  want s , "  wrote W i l l i  a-" :  
Wr ight  I I  in the M i s s i s s i pp i  Law Review. He po in t s  to the Wash O'- 
i n t en t  sec t i on  as a model :  "The l e g i s l a t u r e  f i nd s  and dec l a r e s  tna*. t "  
pub l i c  agencies o f  t h i s  s t a t e  and subd i v i s i o ns  t h e r e o f  e x i s t  to j - :  
the conduct o f  pub l i c  bus iness .  I t  is the i n t en t  o f  t h i s  chapter  
t h e i r  a c t i ons  be taken open l y  and tha t  t h e i r  d e l i b e r a t i o n s  be concu. : * - '  
o p e n l y . "

^Nat i ona l  Ass oc i a t i o n  o f  At to rney  Gene ra l s ,  Open Meet ings :  Except ions 
S t a t e  Laws ( Ra l e i g h ,  N.C. :NAAG),  March 1979,  p . 14.
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General  Assembly meetings o t he r  than those o f  the standing commitees are 
c l o s ed .  L e g i s l a t i v e  subcommittee and conference meetings are c l osed in 
M i s s i s s i p p i .  Meetings o f  the Wisconsin l e g i s l a t u r e  may be c l osed when the 
s t a t e ' s  s un sh i n e  law c o n f l i c t s  wi th  l e g i s l a t i v e  r u l e s .  In Alaska ,  
o r g an i z a t i o n a l  meetings o f  the l e g i s l a t u r e  are c l osed .  A committee meeting 
in the New Hampshire l e g i s l a t u r e  may be c l osed by a vote o f  t h r e e - f i f t h s  o f  
the members. The North Ca r o l i na  open meetings law does not apply to the 
Adv isory Budget Commission o f  the L e g i s l a t i v e  Services Commission. The 
Georgia and Oklahoma sunshine laws do not apply to the l e g i s l a t u r e .
Many s t a t e s  a l l ow caucus meet ings ,  in the 
s t a t e s  a r e :  Alaska ,  C a l i f o r n i a ,  Delaware,  
Kentucky,  Montana, Nevada, New J e r s e y ,  
O regon ,  P e n n s y l v a n i a ,  U t ah ,  V i r g i n i a ,  
Wyoming.

l e g i s l a t u r e  to be c l o s ed .  Those 
Hawai i ,  Idaho, I l l i n o i s ,  I ndiana ,  
New Mexico, New York,  Oklahoma, 
Washington,  West V i r g i n i a ,  and

Near l y  a l l  s t a t e s '  open meeting laws p rov ide  f o r  remedial  ac t i on i f  the law 
i s  v i o l a t e d .  In 36 s t a t e s ,  ac t i ons  a r e  voided i f  the open meetings law is 
n o t  f o l l o w e d  ( s e e  Tab l e  3 ) .  Georgia l e g i s l a t i o n  ( 1982) made i t  a 
misdemeanor f o r  o f f i c i a l s  to w i l l f u l l y  ob s t r uc t  r e l e ase  o f  pub l i c  records 
o r  i n f o rma t i on  and r equ i red  24-hour  n o t i c e  o f  any publ i c hea r ing .  The laws 
in 21 s t a t e s  inc lude s p e c i f i c  c r imina l  p en a l t i e s  f o r  the v i o l a t i o n  o f  open 
meet ing laws ( see Table 2 ) .

GF
Attachments

■’ Freedom o f  I n f o rma t i on Cente r ,  "Execut i ve  S e s s 1 -i-nsons to C l o - e .  
1934.

&  
— ........

Com p l i c a t i o n s  with the enforcement o f  open meeting s t a t u t e s  have led 
s e ve r a l  s t a t e s  to form independent commissions to review comp l a in t s .  In 
New York ,  the Committee on Open Government was e s tab l i s hed  to handle 
c i t i z e n  appea l s  on den ia l  o f  open meeting and in fo rmat ion requests, .  The 
New York committee is composed o f  seven members, three from government and 
f o u r  f rom the pub l i c .  At l e a s t  two o f  the pub l i c  members are news media 
r e p r e s e n t a t i v e s .  The committee has the au t ho r i t y  to p rov ide w r i l t e r v  and 
o r a l  a d v i c e  and med i a t e  c o n t r o v e r s i e s .  Between 1974 and 1379. t.ne 
commit tee i ssued 1 , 500 w r i t t e n  adv i s o r y  o p i n i o n s . 0
I hope t h i s  i n f o rma t i on  i s  o f  use to you.  I f  you have any que s t i on s ,  or  
would l i k e  ad d i t i o na l  i n f o rma t i on ,  p l ea se  c a l l .

°New York Department o f  S t a t e .  ’’ Freedom o f  I n f o rma t ’ on and Open Meet- rgs 
Opening the O o o r , ” January 1 9 8 j ,  Pamphlet ,  p . l .
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Provision Number of States

Injunctive relief or other remedial action is 
provided if law violated

47

Committee meetings must be open 46

Meetings of local entities must be open 46

Discussions, in addition to actual decision making, 
must be held in open meeting

42

No exemptions to open-meeting provisions are allowed 
unless specified in law

40

A policy statement says the open-meeting law should 
be liberally construed

37

Where closed (executive) sessions are allowed, all 
final actions must be taken in open meetings

' 37

Quasi-judicial meetings must be open 34

When the law permits closed meetings, the parties 
involved may request that they be open

29

There is no provision for discussing investments, 
donations or other financial matters in executive 
session

25

Labor negotiations must be open 25

Source: Council of State Governments, The Book of the States, 1985-1986. 
(Lexington, Kentucky), 1985, p. 49.



TABLE 2
OPEN MEETING AND RECORDS STATUTES

STATES
Alabama 
Alaska 
Ar i zona 
Arkansas 
Ca l i  f o r n i a
Co lo rado 
Connect icut  
Del aware 
F l o r i d a  
Georgia
Hawaii 
Idaho 
111 ino i s  
Indiana 
Iowa
Kansas
Kentucky
Lou i s i ana
Maine
Maryland
Massachuset ts 
Michigan 
Minnesota 
Mi s s i  s s i pp i  
Mi s sou r i
Montana
Nebraska
Nevada
New Hampshire 
New J e r s e y
New Mexico 
New York 
North C a r o l i n a  
North Dakota 
Ohio
Okl ahoma 
Oregon
Pennsy l van i a  
Rhode I s l a nd  
South C a r o l i n a

OPEN MEETING LAW STATUTE CITATION

Code 13-14-2 
Section 44.62.310-312 
Section 38-431 
Section 12-2801 to 2807 
Section 11120 to 11131

Section 24-6-401-02 
Section 1-15 to 1-2 K 
Title 29, Section 10001-05 
Section 286.0105 to 286.26 
Section 50-14-1 to 50-14-4

Section 92-1 to 92-13 
Section 67-2340 to 67-2347 
Chapter 102, Section 41-46 
Section 5-14-1.5-5 to 1.5-7 
Section 28A.1 to 28A.9

Section 75-4317 to 75-4320a 
Section 61.805 to 61.845 
Section 42:4.1 to 42:4.12 
Title 1, Sect. 401 to 410 
Art. 76A, Sect. 1-6

C 30A, Sect. 11A-11A1/2 
Section 4.1800(11) to (23)
Section 471.705 
Section 25-41-1 to 25-41-7 
Section 610.010 to 610.120

Section 2-3-201 *
Section 84-1409 to 1414 
Section 241.010 to 241.040 
Section 91-A:1 to 91-A:8 
Section 10:4-6 to 10:4-21

Section 10-15-1 to 10-15-4 
Section 95 to 106 **
Section 143-318.9 to .16 
Section 44-04-19 to 44-04-21 
Section 121.22 (p. 1982)

Title 25, Sect. 301 to 314 
Section 192.610 to 192.690 
Title 65, Sect. 261 to 269 
Section 42-46-1 to 42-46-10 
Section 30-4-10 to 30-4-110

.. . -  J r .

OPEN RECORDS LAW STATUTE CITATION

Section 36-12-40, 41 
Section 09.25.110 to 09.25.125 
Section 39-121,41-135 
Section 12-2801 to 2807 
Section 6250 to 6265

Section 24-72-201 
Section 1-15 to 1-21K 
Title 29, Sect. 10001-05 
Section 119.01 to 119.12 
Section 50-14-1 to 50-14-4

Section 92-1 to 92-13 
Section 9-301 to 9-302 
Ch. 116, Sect. 201 to 211 
Section 5-14-3-1 to 5-14-3-9 
Section 68A to 68A.9

Section 45-205 tc 45-213 
Section 61.870 to 61.884 
Section 44:1 to 44:37 
Title 1, Sect. 401 to 410 
Art. 76A, Sect. 7-15

C.66, Sect. 10-18 
Subsection 4.1801(1) to (13a) 
Sectionl3.01 to 13.87 
Section 25-61-1 to 25-61-17 
Section 610.010 to 610.120

Section2-6-103 *
Section 84-712 to 84-712-09 
Section 239.005 to 239.330 
Section 91-A:1 to 91-A:8 
Section 47:1A-1 to 47:1A-4

Section 14-2-1 to 14-2-3 
Section 84 to 90 **
Section 132-1 to 132-9 
Section 44-04-18 ***
Section 149.43 to 149.43.1

Title 51, Sect. 24 
Section 192-410 
Title 65, Sect. 66.1 to 66.4 
Section 38-2-1 to 38-2-12 
Section 30-4-10 to 30-4-110

•l/i-
   -



STATES

South Dakota
Tennessee
Texas
Utah
Vermont

Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming

TABLE 2 .. V-. i.viW"• f.j» 1 •

OPEN MEETING AND RECORDS STATUTES

OPEN MEETING LAW STATUTE CITATION

Section 1-25-4
Code 8-44-101 to 8-44-106
Art. 6252-17
Section 52-4-10 to 52-4-9 
Title 1, Sect. 311 to 315

Section 2.1-341 to 2.1-346.1 
Section 42.30.010 to .920 
Section 6-9A-1 
Section 19.81 to 19.98 
Section 16-4-401 to 16-4-407

OPEN RECORDS LAW STATUTE CITATION

Section 1-27-1 to 1-27-19
Section 10-7-501 to 10-7-509
Art. 6252-17a
Section 63-2-66
Title 1, Sect. 315 to 320

Section 2.1-341 to 2.1-346.1 
Section 42.17.250 to .340 
Section 298-1-1 to 29B-1-6 
Section 19.31 to 19.39 
Section 16 4-201 to 16-4-205

All citations are for general state codes unless otherwise noted.

* Also Article 2, Section 9 of the 1972 State Constitution.
** New York Public Officers Cod2 .
*** Also Article XI, Section 6 of the State Constitution.

SOURCE: Council of Stite Governments, Backgrounder "Government in the-
Sunshine," .Lexington, Kentucky), June 1986.
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TABLE 3
OPEN MEETING AND RECORDS STATUTES

STATES
V’ ̂:-iv : ’

Alabama
Alaska
Arizona
Arkansas
California

“Colorado 
Connecticut 
Del aware 
Florida 
Georgia

OPEN
NO EXPLICIT COMMITTEE 
EXEMPTIONS MCETINGS

SPECIFIC
CRIMINAL
PENALTIES

INCLUDES OPEN MEETING REQUIRED FOR 
INFORMAL WITH OR WITHOUT PERSONNEL
MEETINGS

x

QUORUM

ATTORNEY
GENERAL

REVIEWED 
BY STATE

MATTERS INTERPRETATION COURT

Hawai i 
Idaho 
111inois 
Indiana 
Iowa

Kansas
Kentucky
Louisiana
Maine
Maryland

[Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana
Nebraska
Nevada
New H a m p s h i r e  
New J e r s e y

X
x

X

X

X
X

X

X

X
X

X
X

X
X
X

X
X
X

X

X

X
X

X

X

X
X
X

X
X
X

X

X

X
X



M i l l

■ ■ k* .' ; • ■
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OPEN
NO EXPLICIT COMMITTEE

STATES EXEMP

New Mexico X
New York
North Carolina
North Dakota
Ohio X

Oklahoma
Oregon
Pennsylvania X
Rhode Island
South Carolina X

South Dakota X
Tennessee X
Texas
Utah X
Vermont

Virginia X
Washington
West Virginia
Wisconsin
Wyoming

8 1  ' M  ; i  ■ ■ |  ' I
TABLE 3

OPEN MEETING AND RECORDS STATUTES

V' *

SPECIFIC
CRIMINAL
PENALTIES

INCLUDES OPEN MEETING REQUIRED FOR ATTORNEY REVIEWED
INFORMAL WITH OR WITHOUT PERSONNEL GENERAL BY STATE
MEETINGS QUORUM MATTERS INTERPRETATION COURT

a--occurring at this time

SOURCE: Council of State Governments, Backgrounder "Government in the
Sunshine," (Lexington, Kentucky), June 1986.
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Table 4
Summary of Provisions of State Open Meeting and Information Access Laws

States Which Have no Public Meeting Requirement 

Alabama Mississippi South Dakota

States Where Actions are Void if Open Meeting Law is not Followed

Alaska
Arizona
Arkansas
Colorado
Connecticut
Hawai i
Florida
Georgia
Idaho

Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Masschusetts

Michigan 
Montana 
Nebraska 
New Hamshire 
New Jersey 
New Mexico 
New York 
North Dakota 
Ohio

Oklahoma
Oregon
Pennsylvania
Tennessee
Utah
Virginia 
West Virginia 
Wisconsin 
Wyoming

States Where Working Papers and Records are not Open to the Public

Arkansas
California
Connecticut
111inois
Indiana
Kansas
Kentucky

Maine
Massachusetts 
Michigan 
Oregon 
Rhode Island 
South Carolina

Texas 
Vermont 
V’i rgini a 
Washington 
West Virginia 
Wyoming

States Where Correspondence of State Officials is not Open

Arkansas:

California: 
Louisiana: 
Minnesota: 
Nebraska:
Rhode Island: 
South Carolina: 
Virginia:

governor, legislators, supreme court justices, and
attorney general
governor and staff
records in custody of governor
correspondence between individual and elected official
legislators
all elected officials
general assembly and staff
legislators, governors, lieutenant governors, attorney 
general and chief executive officer of any political 
subdivision

States Where Preliminary Drafts of Audit Reports are Closed 

Arizona Texas

Source: Council of State Governments, Backgrounder "Government in the 
Sunshine", (Lexington, Kentucky) June 1986, p.7.
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S U B J E C T :  O p e n  m e e t i n g s :  the laws f r o m  o t h e r  s t a t e s
(S J R  1)

TO: S e n a t o r  A r l i s s  S t u r g u l e w s k i

ift

F R O M :  R i c h a r d  A. B r a d l e y
L e g i s l a t i v e  Counsel^

M c K i e  C a m p b e l l  a s k e d  m e  to p r o v i d e  y o u  w i t h  a s t u d y  t h a t  I 
d i d  l a s t  y e a r  o n  t h e  la w s  o f  t h e  o t h e r  s t a t e s  t h a t  h a v e  o p e n  
m e e t i n g s .  I u s e d  i n  m y  r e v i e w  a l i s t i n g  o f  s u c h  l a w s  t h a t  
w a s  i n i t i a l l y  p r e p a r e d  b y  t h e  H o u s e  R e s e a r c h  A g e n c y  ( t h a t  I 
r e g r e t f u l l y  s e e m  u n a b l e  to f i n d  a c o p y  of; I a s s u m e  o n e  is 
a v a i l a b l e  f r o m  t h e m ) .

I n i t i a l l y ,  I r e v i e w e d  t h e  c o n s t i t u t i o n s  a n d  l a w s  of  O r e g o n  
a n d  C a l i f o r n i a  in  s o m e  d e t a i l - i n  t h e  c o n t e x t  o f  t h e  q u e s t i o n  
w h e t h e r  e i t h e r  s t a t e  w o u l d  v o i d  a l a w  f o r  a v i o l a t i o n  o f  
o p e n  m e e t i n g  r e q u i r e m e n t s .

A  b r i e f  s u m m a r y  o f  t h e  p r o v i s i o n s  w o u l d  b e  t h a t  n e i t h e r  
s t a t e  h a s  a n y  p r o v i s i o n  v o i d i n g  l a w s  f o r  v i o l a t i o n s  o f  t h e  
o p e n  m e e t i n g s  l a w s  o f  t h o s e  s t a t e s .

N o r  do t h e  c o n s t i t u t i o n s  o f  t h o s e  s t a t e s  l e a d  t o  t h a t  r e ­
sult.

T h e  C a l i f o r n i a  C o n s t i t u t i o n  p r o v i d e s  t h a t  t h e  " p r o c e e d i n g s  
o f  e a c h  h o u s e  a n d  t h e  c o m m i t t e e s  t h e r e o f  s h a l l  b e  p u b l i c  
e x c e p t  as p r o v i d e d  b y  3 t a t u t e  o r  c o n c u r r e n t  r e s o l u t i o n ,  w h e n  
s u c h  r e s o l u t i o n  is a d o p t e d  b y  t w o - t h i r d s  v o t e  o f  t h e  m e m b e r s  
o f  e a c h  h o u s e ,  . . ." A r t .  IV, sec. 7(c), C a l i f o r n i a  C o n ­
s t i t u t i o n .

T h e  e n a b l i n g  l e g i s l a t i o n  a t  S e c s .  1 1 1 2 0  - 11131 o f  t h e  
C a l i f o r n i a  ( G o v e r n m e n t )  C o d e  d o e s  n o t  a p p l y  to t h e  l e g i s l a  
t u r e  b u t  r a t h e r  o n l y  to s t a t e  e x e c u t i v e  b r a n c h  a g e n c i e s .



A n d  I b e l i e v e  t h a t  n o  p r o v i s i o n  o f  t h a t  l a w  p r o v i d e s  t h a t  
a c t i o n  t a k e n  i n  v i o l a t i o n  o f  it is v o i d .  T h e  o n l y  r e m e d i e s  
o f f e r e d  in  t h o s e  s e c t i o n s  o f  t h e  C a l i f o r n i a  l a w  is t h e  a u­
t h o r i z a t i o n  o f  l i t i g a t i o n  s e e k i n g  m a n d a m u s  or i n j u n c t i v e  
r e l i e f  (Sec. 11130), c o s t s  a n d  a t t o r n e y  f e e s  (Sec. 1 1 1 3 0 . 5 ) ,  
a n d  a p r o v i s i o n  m a k i n g  t h e  c o n d u c t  a m i s d e m e a n o r  (Sec. 
1 1 1 3 0 . 7 ) .

C a l i f o r n i a  d o es, h o w e v e r ,  h a v e  a n  o p e n  m e e t i n g s  l a w  s p e c i f i­
c a l l y  c o n c e r n e d  w i t h  t h e  l e g i s l a t u r e .  S e e  Secs. 9 0 2 7  - 
9 031, C a l i f o r n i a  ( G o v e r n m e n t )  C o de.

T h e  l e g i s l a t i v e  f o r m u l a t i o n  o f  art. IV, sec. 7(c), q u o t e d  
a b o v e ,  p r o v i d e s  t h a t  a l l  " m e e t i n g s  o f  t h e  A s s e m b l y  a n d  S e n­
a t e  a n d  t h e  c o m m i t t e e s  a n d  s u b c o m m i t t e e s  t h e r e o f ,  a n d  a n y  
c o n f e r e n c e  c o m m i t t e e ,  s h a l l  b e  o p e n  a n d  p u b l i c  a n d  a l l  t h e  
p r o c e e d i n g s  s h a l l  b e  c o n d u c t e d  o p e n l y  so t h a t  t h e  p u b l i c  m a y  
r e m a i n  i n f o r m e d ,  e x c e p t  as o t h e r w i s e  p r o v i d e d  i n  t h i s  a r t i­
cle. A l l  m e e t i n g s  o f  a n y  c o n f e r e n c e  c o m m i t t e e  s h a l l  b e  o p e n  
to p r e s s  r e p r e s e n t a t i v e s  a c c r e d i t e d  b y  t h e  J o i n t  R u l e s  C o m­
m i t t e e . "  Sec. 9027.

T w o  s a n c t i o n s  a r e  s t a t e d :  (1) a k n o w i n g  v i o l a t i o n  is a m i s ­
d e m e a n o r .  Sec. 9030; a n d  (2) a m a n d a m u s  o r  i n j u n c t i v e  
a c t i o n  f o r  d e c l a r a t o r y  r e l i e f  m a y  b e  f i l e d .  Sec. 9031.

T h e  O r e g o n  l a w s  a r e  c o n s i s t e n t .

T h e  O r e g o n  C o n s t i t u t i o n  p r o v i d e s  t h a t  t h e  " d e l i b e r a t i o n s  of  
e a c h  h o u s e ,  o f  c o m m i t t e e s  o f  e a c h  h o u s e  o r  j o i n t  c o m m i t t e e s  
a n d  o f  c o m m i t t e e s  o f  t h e  w h o l e ,  s h a l l  b e  o p e n . "  A r t .  IV, 
sec. 14, O r e g o n  C o n s t i t u t i o n .  T h e  s e c t i o n  a l s o  d i r e c t s  e a c h  
h o u s e  to a d o p t  r u l e s  to i m p l e m e n t  t h e  s e c t i o n  a n d  b o t h  
h o u s e s  a r e  d i r e c t e d  t o  a d o p t  j o i n t  r u l e s  r e l a t i n g  to j o i n t  
l e g i s l a t i v e  a c t i v i t y .

O R S  S e c s .  1 9 2 . 6 1 0  - 1 9 2 . 6 9 0  a r e  a m b i g u o u s  as to w h e t h e r  t h e y  
a p p l y  t o  l e g i s l a t i v e  A c t s  o r  l e g i s l a t i v e  p r o c e e d i n g s .  I c a n  
f i n d  n o  p r o v i s i o n  w i t h i n  t h e s e  s e c t i o n s  t h a t  u s e s  t e r m s  to 
b e  e x p e c t e d  i n  l a w s  a p p l y i n g  to  t h e  l e g i s l a t u r e .  B u t  I c a n  
f i n d  n o  s p e c i f i c  p r o v i s i o n s  t h a t  d o  a p p l y  to t h e  l e g i s l a­
t u r e ;  s i n c e  w e  d o  n o t  h a v e  a c c e s s  to t h e  . l e g i s l a t i v e  r u l e s ,  
t h a t  m a y  w e l l  b e  t h e  t h e  l o c a t i o n  o f  t h o s e  p r o v i s i o n s .

S e c .  1 9 2 . 6 8 0  e s t a b l i s h e s  t h e  p o l i c y  t h a t  t h e  c o u r t  m a y  o r d e r  
e q u i t a b l e  r e l i e f  as i t  c o n s i d e r s  a p p r o p r i a t e .  T h e  l a w  a l s o  
p r o v i d e s  t h a t



A  d e c i s i o n  s h a l l  n o t  b e  v o i d e d  if  o t h e r  e q u i t a b l e  r e ­
l i e f  is a v a i l a b l e .  T h e  c o u r t  m a y  o r d e r  p a y m e n t  to a 
s u c c e s s f u l  p l a i n t i f f  i n  a s u i t  b r o u g h t  u n d e r  this s e c­
t i o n  o f  r e a s o n a b l e  a t t o r n e y  fe e s  at t r i a l  a n d  o n  a p­
pe a l ,  b y  t h e  g o v e r n i n g  b o d y ,  or p u b l i c  b o d y  of w h i c h  it 
is a p a r t  o r  to w h i c h  it r e p o r t s .  ORS, sec. 192.- 
6 8 0 ( 1 ) .

T h i s  r e m e d y  m a y  b e  o f f e r e d  b e c a u s e  it w o u l d  b e  v e r y  u n l i k e l y  
t h a t  a  p l a i n t i f f  c o u l d  p r o v e  " a c t u a l  d a m a g e s "  f o r  a v i o­
l a t i o n  o f  t h e  law.

T h e  l a w  a l s o  p r o v i d e s  t h a t  if t h e  v i o l a t i o n  w a s  a " r e s u l t  of 
w i l f u l  m i s c o n d u c t  b y  a n y  m e m b e r  o r  m e m b e r s  o f  t h e  g o v e r n i n g  
b o d y ,  t h a t  m e m b e r  o r  m e m b e r s  s h a l l  b e  j o i n t l y  a n d  s e v e r a l l y  
l i a b l e  to t h e  g o v e r n i n g  b o d y  . . . f o r  t h e  a m o u n t  p a i d  u n ­
d e r  s u b s e c t i o n  ( 1)."

F i n a l l y ,  t h e  O r e g o n  l a w  p r o v i d e s  t h a t  " t h e  p r o v i s i o n s  o f  
t h i s  s e c t i o n  s h a l l  b e  t h e  e x c l u s i v e  r e m e d y  for an  a l l e g e d  
v i o l a t i o n  o f  O R S  1 9 2 . 6 1 0  - 1 9 2 . 6 9 0 . "

I b e l i e v e  it is a c c u r a t e  to n o t e  t h a t  n e i t h e r  C a l i f o r n i a  n o r  
O r e g o n  w i l l  v o i d  a l e g i s l a t i v e  A c t  f o r  a v i o l a t i o n  o f  t h e i r  
o p e n  m e e t i n g s  l a w s . T h e  l a w s  a l s o  s u g g e s t  t h a t  s a n c t i o n s  
a g a i n s t  m e m b e r s  w h o s e  c o n d u c t  is w i l f u l  is a p r o p e r  r e­
c o u r s e .

I n  a d d i t i o n ,  I h a v e  r e v i e w e d  a b o u t  h a l f  o f  the laws of t h e  
o t h e r  s t a t e s .  S i n c e  s o m e  k i n d . o f  p a t t e r n  a p p e a r s  i n  the 
l a w s  o f  t h e  s t a t e s  t h a t  I d i d  r e v i e w ,  I d i s c o n t i n u e d  the 
r e v i e w .  L e t  m e  m a k e  s o m e  o b s e r v a t i o n s  a b o u t  t h e  laws a n d  
t h e n  o f f e r  t h e  i n d i v i d u a l  a n a l y s e s  of  t h e  s t a t e s  f r o m  
A l a b a m a  t h r o u g h  M i s s o u r i .

F i r s t ,  a n d  I t h i n k  t h i s  is s i g n i f i c a n t ,  I f o u n d  n o  c a s e  
w h e r e  a n  A c t  o f  a l e g i s l a t u r e  w a s  a v o i d e d .  It a p p e a r s  t h a t  
n o  a c t i o n  w a s  a v o i d e d  (or c h a l l e n g e d  u n t i l  A b o o d ) w h e r e  t h e  
v i o l a t i o n  w a s  b a s e d  o n l y  o n  t h e  a c t i o n s  o f  a c o m m i t t e e  o r  
s u b c o m m i t t e e  o f  t h e  l e g i s l a t i v e  b o d y .

T h e r e  is s o m e  l o g i c  to t h i s  p o i n t .  W h i l e  c o m m i t t e e  r e c o m­
m e n d a t i o n s  a r e  u s e f u l ,  a m e m b e r  m a y  v o t e  f o r  o r  a g a i n s t  f i ­
n a l  p a s s a g e  b a s e d  o n  o r  in  s p i t e  o f  r e c o m m e n d a t i o n s  o f  a 
c o m m i t t e e .  W h a t  o n e  c o m m i t t e e  d o e s  m a y  b e  d i s r e g a r d e d  b y  a 
s u b s e q u e n t  c o m m i t t e e  o r  u s e d  f o r  e n t i r e l y  d i f f e r e n t  r e a s o n s .



It s h o u l d  not f o l l o w  that the a c t i o n  b y  a commi t t e e  vitiates 
the f i n a l  l e g i s l a t i v e  action.

I n  p r o b a b l y  e v e r y  st a t e ,  s t a t e  c o n s t i t u t i o n s  w i l l  r e q u i r e  
v o t e s  o n  f i n a l  e n a c t m e n t  to b e  p u b l i c .  W h e t h e r  a d i s r e g a r d  
o f  c o m m i t t e e  a c t i o n  t h a t  v i o l a t e s  o p e n  m e e t i n g  c o n c e p t s  (if 
f i n a l  a c t i o n  is open) is a s e r i o u s  l o o p h o l e  or a n  u n f o r t u­
n a t e  e x p e c t a t i o n  m a y  b e  d e b a t a b l e  b u t  it a p p e a r s  to e x p l a i n  
w h y  t h e  a p p l i c a t i o n  o f  o p e n  m e e t i n g  c o n c e p t s  to l e g i s l a t i v e  
a c t i o n  d o e s  n o t  r e s u l t  i n  t h e  a v o i d a n c e  o f  the f i n a l  l e g i s­
l a t i v e  a c t i o n .  T h e  l e g i s l a t u r e  s h o u l d  h a v e  t h e  p o w e r  to 
c u r e  t h e  d e f e c t s  i n  l e g i s l a t i o n  c a u s e d  b y  a c o m m i t t e e  o f  the 
l e g i s l a t u r e .

W h i l e  t h e  s e n a t e  a n d  the h o u s e  e a c h  s e e m  to h a v e  t h e i r  o w n  
d i f f e r e n t  i d e a s  a b o u t  t h e  a m o u n t  o f  d e b a t e  r e q u i r e d  for 
a d o p t i o n ,  it is q u i t e  d i f f e r e n t  f o r  a c o u r t  to o r d e r  the 
l e g i s l a t u r e  to e n g a g e  in  " s u b s t a n t i a l ,  d e  n o v o ,  i n d e p e n d e n t  
a n d  p u b l i c  r e c o n s i d e r a t i o n  o f  t h o s e  s u b s t a n t i v e  m a t t e r s  p r e ­
v i o u s l y  d i s c u s s e d  in  p r i v a t e . "  T h a t  r e m e d y  w a s  r e q u e s t e d  in 
A b o o d  v. L e a g u e  o f  W o m e n  V o t e r s  o f  A l a s k a ,  743 P . 2 d * 3 3 3 .  334 
"(Alaska T S S 7 7 : --------- -------------------------

T h e  a m o u n t  o f  d e b a t e  r e q u i r e d  to c u r e  a v i o l a t i o n  is the 
k i n d  o f  q u e s t i o n  t h a t  t h e  c o u r t s  w o u l d  b e  r e q u i r e d  to a d ­
d r e s s  if  a v i o l a t i o n  b y  a c o m m i t t e e  is p e r m i t t e d  to t a i n t  
t h e  f i n a l  l e g i s l a t i v e  a c t i o n  f a t a l l y .  I f  I a m  c o r r e c t  t h a t  
o n l y  v i o l a t i o n s  b y  t h e  e n a c t i n g  b o d y  w i l l  c a u s e  a c t i o n  to b e  
v o i d ,  t h e  c u r e  f o r  v i o l a t i o n s  is n o t  a p r o b l e m  s i n c e  n o  v i o ­
l a t i o n  b y  t h e  l e g i s l a t u r e  i t s e l f  w i l l  (or can) oc c u r .

F i n a l l y ,  a n  a n a l y s i s  o f  s t a t e  laws. W h i l e  it h a s  b e e n  s u g­
g e s t e d  (by t h e  H o u s e  R e s e a r c h  A g e n c y  r e p o r t )  t h a t  e a c h  s t a t e  
h a s  a n  o p e n  m e e t i n g  law, it is f a r  f r o m  t r u e  t h a t  t h e  c i t a­
t i o n s  o f f e r e d  p r o v e  t h a t  t h e  l e g i s l a t u r e s  h a v e  u n i f o r m l y  
s u b j e c t e d  t h e m s e l v e s  to s u c h  l a w s .  A n d  l e t  m e  n o t e  a l s o  
t h a t  t h i s  s t u d y  w a s  d o n e  10 m o n t h s  ago; it m i g h t  b e  a l i t t l e  
d a t e d .

A l a b a m a .  I c o u l d  f i n d  n o  l a w s  a t  t h e  c i t a t i o n  s u g g e s t e d  in 
t h e  H R  r e p o r t .  T i t l e  13 h a s  b e e n  r e p e a l e d .  N o  e n t r i e s  in 
t h e  i n d e x  f o r  t h e  t o p i c .

A r i z o n a .  Sec. 3 8 . 4 3 1 .  A p p l i e s  to t h e  l e g i s l a t u r e .  N o  c a s e  
i n  a n n o t a t i o n  a p p e a r s  to  h a v e  c h a l l e n g e d  l e g i s l a t i v e  v i o l a ­
ti o n s .  O n l y  a p p l i e s  w h e n  a q u o r u m  is p r e s e n t  a c c o r d i n g  to 
A G  o p i n i o n .  C o u r t  m a y  i m p o s e  a f i n e  o f  n o t  to e x c e e d  $500.



F l o r i d a .  Ch. 286. F.S. at Oil. D o e s  n o t  a p p l y  to t h e  l e g ­
i s l a t u r e .  Sec. 2 8 6 . 0 1 1 ( 1 ) .  D i d  n o t  d e t e r m i n e  w h e t h e r  o t h e r  
l a w  a p p l i e s  t o  t h e  l e g i s l a t u r e .

C a l i f o r n i a .  C i t a t i o n  g i v e n  (sec. 1 1 1 2 0  et s e q . , Cal. G o v ' t  
C o de) a p p l i e s  o n l y  to e x e c u t i v e  b r a n c h  a g e n c i e s .  S e e  a b o v e  
f o r  c o m m e n t s  o n  s e c t i o n s  a p p l i c a b l e  to t h e  l e g i s l a t u r e .

C o l o r a d o .  C . R . S .  sec. 2 4 . 6 . 4 0 1  et seq. A p p l i e s  to t h e  l e g­
i s l a t u r e .  Sec. 2 4 . 6 . 4 0 2 .  D o e s  n o t  a p p l y  to " c h a n c e  m e e t i n g  
o r  s o c i a l  g a t h e r i n g  at  w h i c h  d i s c u s s i o n  o f  p u b l i c  b u s i n e s s  
is n o t  t h e  c e n t r a l  p u r p o s e . "  Sec. 2 4 . 6 . 4 0 2 ( 2 . 1 ) .  P r o­
v i s i o n s  o n  i n v a l i d i t y  m a y  n o t  a p p l y  to t h e  l e g i s l a t u r e :  "(4) 
N o  r e s o l u t i o n ,  r u l e ,  r e g u l a t i o n ,  o r d i n a n c e ,  o r  f o r m a l  a c t i o n  
o f  a b o a r d ,  c o m m i t t e e ,  c o m m i s s i o n ,  o r  o t h e r  p o l i c y - m a k i n g  or 
r u l e - m a k i n g  b o d y  s h a l l  b e  v a l i d  u n l e s s  t a k e n  o r  m a d e  a t  a 
m e e t i n g  t h a t  m e e t s  t h e  r e q u i r e m e n t s  . . . "  N o t e  t h a t  w h i l e  
it a p p l i e s  to a  c o m m i t t e e  i n  t h e  l e g i s l a t u r e ,  a c o m m i t t e e  is 
n o t  a p o l i c y  m a k i n g  b o d y .

C o n n e c t i c u t .  G . S . C .  sec. 1.21. A p p e a r s  to a p p l y  to the 
l e g i s l a t u r e .  Sec. 1 . 2 1 ( a ) .  E s t a b l i s h e s  n o t i c e ;  h a s  n o  p r o ­
v i s i o n  e x p l i c i t l y  e s t a b l i s h i n g  a p p l i c a t i o n  t o  the l e g i s l a­
t u r e  o r  p r o v i d i n g  f o r  t h e  i m p l i c a t i o n s  o f  v i o l a t i o n s  ( e v e n  
as to  e x e c u t i v e  b r a n c h  a g e n c i e s ) .

D e l a w a r e .  29 D . C . A .  sec. 10001 et seq. I n c l u d e s  l e g i s l a­
ture. S e c .  1 0 0 0 2 .  " A n y  a c t i o n  t a k e n  at  a m e e t i n g  i n  v i o ­
l a t i o n  o f  t h i s  c h a p t e r  m a y  b e  v o i d e d  b y  t h e  C o u r t  o f  C h a n ­
c e r y "  w i t h i n  60 d a y s  o f  n o t i c e  o f  t h e  a c t i o n  b u t  n o t  m o r e  
t h a n  6 m o n t h s  f r o m  t h e  a c t i o n .  Sec. 1 0 0 0 5 ( a ) .  N o  a n n o ­
t a t i o n s  r e g a r d i n g  v i o l a t i o n s  b y  t h e  l e g i s l a t u r e .

Sec. 4 3 1 . 0 7 .  P u b l i c  b o d y  m a y  n o t  e x p e n d  p u b l i c  m o n e y  to d e­
f e n d  a c t i o n  u n d e r  c e r t a i n  c i r c u m s t a n c e s .  Sec. 4 3 1 . 0 7 .  E i ­
th e r  h o u s e  o f  l e g i s l a t u r e  m a y  e x e m p t  i t s e l f  b y  a d o p t i o n  o f  
r u l e  o r  p r o c e d u r e .  Sec. 4 3 1 . 0 8 ( B ) .  D o e s  n o t  a p p l y  to c o n­
f e r e n c e  c o m m i t t e e s  of  l e g i s l a t u r e  or  a n y  c a u c u s .
Sec. 4 3 1 . 0 8 ( A ) ;  c o n f e r e n c e  c o m m i t t e e s  s h a l l  n o n e t h e l e s s  b e  
open.

A r k a n s a s .  C i t a t i o n  i n c o r r e c t :  see A . C . A .  2 5 . 1 9 . 1 0 1  et seq. 
O p e n  m e e t i n g s  s e c t i o n  do e s  n o t  a p p l y  to t h e  l e g i s l a t u r e .
Sec. 2 5 . 1 9 . 1 0 6 .  M i s d e m e a n o r  p e n a l t y  f o r  v i o l a t i o n s  o f  $ 2 0 0  
o r  30 d a y s  (sec. 2 5 . 2 9 . 1 0 4 ) .  A c t i o n  t a k e n  n o t  v o i d  u n l e s s  
a d o p t e d  a t  a p u b l i c  m e e t i n g .  Sec. 2 5 . 1 9 . 1 0 6 .



H a w a i i .  H . R . S .  sec. 92.3. D o e s  n o t  a p p l y  to t h e  l e g i s l a­
ture. Sec. 9 2 . 1 0 ;  r a t h e r ,  w i l l  b e  s u b j e c t  to r u l e s  a d o p t e d  
b y  t h e  l e g i s l a t u r e  (I h a v e  n o t  f o u n d  s u c h  r u l e s ) .  E x e c u t i v e  
a c t i o n  v o i d a b l e  o n  " p r o o f  o f  w i l l f u l  v i o l a t i o n . "  Sec. 92.- 
11.

Id a h o .  I.C. sec. 6 7 - 2 3 4 0  e t  seq. G e n e r a l  s e c t i o n s  do n o t  
a p p l y  to t h e  l e g i s l a t u r e .  Sec. 2341. O p e n  l e g i s l a t i v e  
m e e t i n g s  r e q u i r e d .  Sec. 2346. C u r i o u s l y ,  t h e r e  is n o  
s t a t u t o r y  a u t h o r i z a t i o n  f o r  a n y  e x e c u t i v e  s e s s i o n  b y  l e g i s­
l a t i v e  c o m m i t t e e s :  " A l l  m e e t i n g  . . . s h a l l  b e  o p e n  a t  a l l  
t i m e s " ;  I s u g g e s t  t h e  s e c t i o n  c a n n o t  b e  t a k e n  s e r i o u s l y .  
A c t i o n  t a k e n  at  a m e e t i n g  t h a t  v i o l a t e s  t h e  s e c t i o n s  is n u l l  
a n d  v o i d .  N o  c a s e s  c o n s t r u i n g  s t a t u t e  in  c o n t e x t  o f  s u i t  
a g a i n s t  l e g i s l a t u r e  f o r  i t s  v i o l a t i o n .

I l l i n o i s .  102 111. A. S .  sec. 41 et seq. I n c l u d e s  " l e g i s l a­
t i v e  . . . b o d i e s  o f  t h e  s t a t e  . . . e x c e p t  t h e  G e n e r a l  A s ­
s e m b l y  a n d  c o m m i t t e e s  o r  c o m m i s s i o n s  t h e r e o f . "  Sec. 41. 0 2 .  
D i d  n o t  f i n d  a n y  s p e c i f i c  s e c t i o n s  a p p l y i n g  to t h e  l e g i s l a­
t u r e  .

I o w a .  T h e  c o r r e c t  c i t a t i o n  is c h a p t e r  21 i n  t h e  19 8 7  c o de. 
T h e  c h a p t e r  d o e s  n o t  a p p l y  to t h e  l e g i s l a t u r e .  R e m e d i e s  
i n c l u d e  a s s e s s m e n t  o f  f i n e s  o f  $ 1 0 0  to $ 5 0 0  f o r  p a r t i c i ­
p a n t s ;  a ©  f i n e s  f o r  a p e r s o n  w h o  v o t e d  a g a i n s t  t h e  v i o l a t i n g  
m e e t i n g  -or a c t e d  i n  g o o d  f a i t h  o r  i n  r e l i a n c e  o f  l e g a l  a d ­
v i c e .  S e c .  2 1 . 6 ( 3 ) .  C o s t s  a n d  a t t o r n e y  f e e s  f o r  p r e v a i l i n g  
p a r t y  w h o  e s t a b l i s h e s  t h e  v i o l a t i o n .  Sec. 2 1 . 6 ( 3 ) .  V o i d s  
t h e  a c t i o n  t a k e n  i n  v i o l a t i o n  i f  t h e  c a s e  is b r o u g h t  w i t h i n  
s i x  m o n t h s  o f  t h e  a c t i o n  o n  a d e t e r m i n a t i o n  t h a t  t h e  p u b l i c  
i n t e r e s t  i n  t h e  e n f o r c e m e n t  o f  t h e  o p e n  m e e t i n g  p o l i c y  o u t ­
w e i g h s  t h e  p u b l i c  i n t e r e s t  i n  s u s t a i n i n g  t h e  v a l i d i t y  o f  t h e  
a c t i o n  t a k e n ;  d o e s n ' t  a p p l y  to a n  a c t i o n  r e g a r d i n g  t h e  i s s u­
a n c e  o f  b o n d s  o r  o t h e r  i n d e b t e d n e s s  o f  a g o v e r n m e n t a l  b o d y

I n d i a n a .  B . I . S . A .  sec. 5 - 1 5 - 1 . 5 - 1 .  A p p e a r s  to a p p l y  to t h e  
l e g i s l a t u r e .  Sec. 5 - 1 4 - 1 . 5 - 2 ( a ) . N o t i c e  r e q u i r e m e n t  do n o t  
a p p l y  to t h e  l e g i s l a t u r e .  Sec. 5 - 1 4 - 1 . 5 - 5 ( g ) . C i t i z e n  m a y  
e n j o i n  a c t i o n  t a k e n  a t  a n  e x e c u t i v e  s e s s i o n  or  to d e c l a r e  
v o i d  a c t i o n  i n  v i o l a t i o n  o f  n o t i c e  r e q u i r e m e n t s  (not a p p l i c­
a b l e  to l e g i s l a t u r e ) .  Sec. 5 - 1 4 - 1 . 5 - 7 ( a ) . C o u r t  m a y  a w a r d  
c o s t s  a n d  a t t o r n e y  f e e s  if a c t i o n  w a s  k n o w i n g  a n d  i n t e n t i o n­
al. Sec. 5 - 1 4  - 1 . 5 - 7 ( f ).



if a p u b l i c  h e a r i n g ,  e l e c t i o n ,  or  p u b l i c  s a l e  h a s  b e e n  h eld. 
T h e  c o u r t  m a y  r e m o v e  a n  i n d i v i d u a l  w h o  h a s  e n g a g e d  in  two 
p r i o r  v i o l a t i o n s  i n  w h i c h  d a m a g e s  w e r e  a s s e s s e d  d u r i n g  the 
m e m b e r ' s  term. M a y  i s s u e  a m a n d a t o r y  i n j u n c t i o n  p u n i s h a b l e  
b y  c i v i l  c o n t e m p t .  I g n o r a n c e  is n o  d e f e n s e .

K a n s a s .  75 K . S . A .  sec. 43 1 7  et seq. A p p e a r s  to a p p l y  to t h e  
l e g i s l a t u r e .  Sec. 4318. V i o l a t o r s  s u b j e c t  to a $ 5 0 0  c i v i l  
p e n a l t y .  A n y  b i n d i n g  a c t i o n  t a k e n  i n  v i o l a t i o n  is v o i d a b l e  
in a n  a c t i o n  b r o u g h t  b y  t h e  a t t o r n e y  g e n e r a l  or  c o u n t y  a t­
t o r n e y .  Sec. 4 3 20. C o u r t  m a y  a w a r d  c o s t s  a n d  a t t o r n e y  
fees. E x c e p t i o n s  f o r  i m p e a c h m e n t  a r e  m a d e .  Sec. 4318. O n e  
a n n o t a t i o n  s a y s  t h a t  t h e r e  w a s  n o  " a u t h o r i t y  f o r  p r i v a t e  
i n d i v i d u a l  to b r i n g  a c t i o n  to v o i d  a c t s  p e r f o r m e d  i n  v i o l a­
t i o n  o f  o p e n  m e e t i n g s  law. S t o l d t  v. C i t y  o f  T o r o n t o . 678 
P .2d 153 ( K a n s a s  19 8 4 ) .  U n a n n o u n c e d  g a t h e r i n g  p r i o r  to o f­
f i c i a l  m e e t i n g  v i o l a t e s  t h e  law. C o g g i n s  v. P u b l i c  E m p l o y e e  
R e l a t i o n s  B o a r d , 581 P . 2 d  817.

K e n t u c k y .  K R S  6 1 . 8 0 5 .  A p p e a r s  to a p p l y  to t h e  l e g i s l a t u r e .  
Sec. 6 1 . 8 0 5 ( 2 ) ,  b u t  w i t h  s o m e  " e x c e p t i o n s " :  " c o m m i t t e e s  o f
t h e  g e n e r a l  a s s e m b l y  o t h e r  t h a n  s t a n d i n g  c o m m i t t e e s " .  Sec. 
6 1 . 8 1 0 ( 9 ) .  C o u r t s  m a y  e n f o r c e  b y  i n j u n c t i o n .  Sec. 6 1 . 8 4 5 .  
C u r i o u s l y ,  t h o u g h  t h e r e  a r e  p a g e s  o f  a n n o t a t i o n s  o f  o p i n i o n s  
o f  t h e  a t t o r n e y  g e n e r a l  as w e l l  as c o u r t  d e c i s i o n s ,  n o  c a s e  
i n v o l v e s  t h e  l e g i s l a t u r e .

L o u i s i a n a .  R S  4 2 . 5  is t h e  law; a 1981 a m e n d m e n t  d e l e t e d  t h e
l a n g u a g e  t h a t  e x e m p t e d  t h e  l e g i s l a t u r e  i n  t h o s e  w o r d s  b u t
t h e  w o r d s  n o w  u s e d  do n o t  i n c l u d e  t h e  l e g i s l a t u r e .
Sec. 4 2 . 4 . 2 ( 2 ) .  A  s p e c i f i c  s e c t i o n  a u t h o r i z e s  c l o s e d  or  e x ­
e c u t i v e  s e s s i o n s  o f  l e g i s l a t i v e  h o u s e s  a n d  c o m m i t t e e s .  Sec. 
4 2 . 6 . 2 .  T h e  l a w  a l s o  e x e m p t s  " c h a n c e  m e e t i n g s ,  s o c i a l  
g a t h e r i n g s ,  o r  o t h e r  g a t h e r i n g s  at  w h i c h  o n l y  p r e s e n t a t i o n s  
a r e  m a d e  t o  m e m b e r s  o f  t h e  l e g i s l a t u r e  o r  m e m b e r s  o f  e i t h e r  
h o u s e  t h e r e o f  o r  o f  a n y  c o m m i t t e e  o r  s u b c o m m i t t e e  i f  n o  v o t e  
o r  o t h e r  a c t i o n ,  i n c l u d i n g  f o r m a l  o r  i n f o r m a l  p o l l i n g  o f  
m e m b e r s ,  is t a k e n . "  Se c .  4 2 . 6 . 2 ( C ) .  T h e  l e g i s l a t u r e  is e x­
e m p t e d  f r o m  r e q u i r e m e n t  a p p l i c a b l e  to  e x e c u t i v e  a g e n c y  t h a t  
m e e t i n g s  f o r  t h e  y e a r  b e  a n n o u n c e d  a t  t h e  b e g i n n i n g  o f  t h e  
y e a r .  Sec. 4 2 . 7 .  S u i t s  to v o i d  a c t i o n  m u s t  b e  f i l e d  w i t h i n  
60 d a y s  o f  t h e  a c t i o n .

M a i n e .  1 M R S A  sec. 401 at  seq. A p p l i e s  to t h e  l e g i s l a t u r e .
Sec. 4 0 2 . 2 .  F o r  v i o l a t i o n s  o r  t h e  p o l i c y :  " I f  a n y  b o d y  or
a g e n c y  a p p r o v e s  a n y  o r d i n a n c e s ,  o r d e r s ,  r u l e s ,  r e s o l u t i o n s ,  
r e g u l a t i o n s ,  c o n t r a c t s ,  a p p o i n t m e n t s  o r  o t h e r  o f f i c i a l
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a c t i o n  i n  a n  e x e c u t i v e  s e s s i o n ,  t h i s  a c t i o n  s h a l l  b e  i l l e g a l  
a n d  t h e  o f f i c i a l s  r e s p o n s i b l e  s h a l l  b e  s u b j e c t  to t h e  p e n ­
a l t i e s  h e r e i n a f t e r  p r o v i d e d " .  I n o t e  t h a t  " A c t s "  a r e  n o t  
i n c l u d e d .  T h e  p e n a l t y  is a  c l a s s  E cr i m e ,  p r o b a b l y  a m i s ­
d e m e a n o r .  N o  c a s e  e x a m i n e s  a c h a l l e n g e  to a l e g i s l a t i v e  
e n a c t m e n t .

M a r y l a n d .  7 6 A  A . C . M . , sec. 7 e t  s e q . , r e o r g a n i z e d  as 10 
A . C . M . , 501 e t  seq. i n  t h e  1984 e d i t i o n .  R e g a r d i n g  e n f o r c e­
m e n t ,  t h e  l a w  says: . . . t h e  c o u r t  m a y  d e c l a r e  v o i d  a n y  
f i n a l  a c t i o n  t a k e n  at a m e e t i n g  h e l d  in  w i l f u l  v i o l a t i o n  o f  
[the law] i f  t h e  c o u r t  f i n d s  n o  o t h e r  r e m e d y  w o u l d  b e  a d e­
q u a t e  u n d e r  t h e  c i r c u m s t a n c e s .  H o w e v e r ,  t h e  a c t i o n  o f  a p u b ­
lic b o d y  m a y  n o t  b e  v o i d e d  b e c a u s e  o f  t h e  v i o l a t i o n  . . .  b y  
a n y  o t h e r  p u b l i c  b o d y . "  Sec. 10- 5 1 0 ( a ) ( 2 ) ;  sec. 1 0 - 5 1 0 ( e )  
a u t h o r i z e s  i n j u n c t i o n s  or o t h e r  a p p r o p r i a t e  r e l i e f .  T h e  
s e c t i o n  s p e c i f i c a l l y  e x c l u d e s  a c t i o n s  a p p r o p r i a t i n g  p u b l i c  
f u n d s ,  l e v y i n g  t a x e s ,  o r  p r o v i d i n g  f o r  t h e  i s s u a n c e  of 
b o n d s ,  n o t e s ,  o r  e v i d e n c e s  o f  p u b l i c  o b l i g a t i o n  f r o m  t h e  
a u t h o r i t y  o f  t h e  c o u r t  to v o i d  a c t i o n s .  Sec. 1 0 - 5 1 0(a). N o  
c a s e  e x a m i n e s  a c h a l l e n g e  t o  a l e g i s l a t i v e  enactment-.

M a s s a c h u s e t t s .  3 0 A  M . G . L . A .  sec. 11A. D o e s  n o t  a p p l y  to 
t h e  g e n e r a l  c o u r t  ( l e g i s l a t u r e )  o r  t h e  c o m m i t t e e s  or  r e c e s s  
c o m m i t t e e s  o f  t h e  g e n e r a l  c o u r t .  Sec. 11A.

M i c h i g a n .  M i c h i g a n  h a s  a c o n s t i t u t i o n a l  p r o v i s i o n  r e q u i r i n g  
o p e n  m e e t i n g  u n l e s s  t h e  p u b l i c  w e l f a r e  r e q u i r e s  o t h e r w i s e .  
A r t .  4, sec. 20. T h e  c u r r e n t  c i t a t i o n  to t h e  g e n e r a l  l a w  is 
15 M . C . L . A .  s e c  261 e t  s e q . " P u b l i c  b o d y "  is d e f i n e d  as 
" a n y  s t a t e  . . . l e g i s l a t i v e  . . . b o d y ,  i n c l u d i n g  a . . . 
c o m m i t t e e ,  s u b c o m m i t t e e  . . . e m p o w e r e d  b y  t h e  s t a t e  c o n s t i­
t u t i o n  . . .  t o  e x e r c i s e  g o v e r n m e n t a l  . . . a u t h o r i t y  . . . 
." Sec. 1 5 . 2 6 2 ( a ) ;  u n d e r  1 5 . 2 6 2 ( d ) ,  " d e c i s i o n "  i n c l u d e s  a 
" v o t e  . . . u p o n  a  . . . b i l l  . . . "  A t t o r n e y  G e n e r a l  
o p i n i o n s  a r e  c o n s i s t e n t  t h a t  c o m m i t t e e  a c t i o n  is c o v e r e d .  A  
r e e n a c t e e a t  c o m p l y i n g  w i t h  t h e  a c t  c u r e s  a  p r i o r  e n a c t m e n t  
t h a t  w a »  d e f i c i e n t ;  t h e  e f f e c t i v e  d a t e  is o n  t h e  r e e n a c t­
m e n t .  Se c .  1 5 . 2 7 0 .  N o  c a s e  a d d r e s s e s  a c h a l l e n g e  to «  l e g­
i s l a t i v e  e n a c t m e n t .

M i n n e s o t a .  M . S .  4 7 1 . 7 0 5 .  D o e s  n o t  a p p l y  to t h e  l e g i s l a­
ture.

M i s s i s s i p p i .  N o t  r e v i e w e d .



M i s s o u r i .  M . R . S . ,  sec. 6 1 0 . 0 1 0  e t  seq. A p p l i e s  to t h e  l e g­
i s l a t u r e .  Sec. 6 1 0 . 0 1 0 ( 2 ) .  V i o l a t i o n s  i n c l u d e  i n j u n c t i v e
r e l i e f .  Sec. 6 1 0 . 0 2 7 ( 1 ) .  C i v i l  f i n e s  of  n o t  m o r e  t h a n  $1 0 0  
a r e  a u t h o r i z e d .  Sec. 6 1 0 . 0 2 7 ( 3 ) .  A c t i o n s  m a y  v o i d  the 
a c t i o n  o n  e v i d e n c e  t h a t  t h e  g o v e r n m e n t a l  b o d y  v i o l a t e d  t h e  
s e c t i o n  " i f  t h e  c o u r t  f i n d s  u n d e r  t h e  f a c t s  o f  t h e  p a r t i c u­
la r  c a s e  t h a t  t h e  p u b l i c  i n t e r e s t  i n  t h e  e n f o r c e m e n t  o f  the 
p o l i c y  . . . o u t w e i g h s  t h e  p u b l i c  i n t e r e s t  i n  s u s t a i n i n g  the 
v a l i d i t y  o f  the a c t i o n  t a k e n  a t  t h e  c l o s e d  m e e t i n g ,  r e c o r d ,  
o r  v o t e . "  Sec. 6 1 0 . 0 2 7 ( 4 ) .  I n j u n c t i v e  r e l i e f  is a u­
t h o r i z e d .  Sec. 6 1 0 . 0 3 0 .  N o  a n n o t a t i o n  a p p l i e s  a  c h a l l e n g e
to  a l e g i s l a t i v e  e n a c t m e n t .

I f  I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .




