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PERSONAL SERVICES

TRAVEL

CONTRACTUAL 25.0 50.0
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LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 25.0 50.0
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FUNDINGi  (Thousands of Dollars)

GENERALFUND 25.0 50.0
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TEMPORARY

ANALYSIS (Attach aseparate page if necessary)

Please see the .attached analysis.

Prepared by* Richard 1. Peoues, Director

DIVISION -« Administrative Services HN

FY 93

FY 94 FY 95 FY 96

Phone:

Date:

Approved byComm|S§|0ne Douolas B Ba?1v£ A[ttorney ngeral ryste.

gency Depaftn”nt_Of Law

Dlstnbutlon Seb¥ Rreparer
Legislative Finance
Le Islative Sponsor
R uest?
Qfficeo Man ement and Buaget

Impacted Agen (|es)

/

465-3672
February 27, 1990

February 27, 1990

page’ of



STATE OF ALASKA BELLVERSION: SB 414
1990 LEGISLATIVE SESSION PUBLISH DATE -

FISCAL NOTE

REQUEST:

Revision Dale: _ } Agency Affected: Dept of Administration
Tride: Commitment to alcoholic . Public Defender Agency
treatment pograms for pregnant women

Soosor: Senator Binkley rrmp.n.fe Third Judicial District

Regestor: Senate Finance

EXPENDITURES/REVENUES:  (ThousaosofDolrs)
OPERATING FYy a FY @2 FY &8 FY A FY % FY %

PERSONAL SERVICES
TRAVEL

CONTRACTUAL 25.0 50.0 7.5 7.7 7.9 bel
SPALIES

EQUIPVENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 25.0 50.0 7.5 7.7 7.9 8.1

CAPITAL

REVENUE

FUNDING:  (Thousarcsofiliars)

GENERALFUND 2.5.0 50.0 7.5 7.7 7.9 8.1
FEDERAL FUNDS

OTHER
TOTAL 25.0 50.0 7.5 7.7 7.9 8.1

Agency.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SBw
This bill amends AS *(7.37, the state’s Uniform Alcoholism and Intoxication
Treatment Act, to provide for the involuntary commitment of women who are pregnant, and
unless committed, are likely to ham a fetus by the continued use of alcohol.

The Act currently provi’ss for an initial commitment period of’ 30 days, but
also provides for up to two 90 day recommitment periods if an alcoholic is still likely to
inflict physical harm on another person. The bill extends the recommitment period to a
pregnant women if the likelihood of physical harm to another or continued harm to the fetus
still exists. The bill goes even further; however, by providing that the Department of
Health and Social Services shall seek a court order for commitment to continue until the
women is no longer pregnant if after examination it is determined that the likelihood still
exists that, without further commitment, the women will continue using alcohol in a way that
is likely to inflict harm on the fetus.

There has been and there is a growing awareness throughout the state of the
terrible injuries to fetuses known as Fetal Alcohol Syndrome. This bill seeks to prevent
or reduce FAS injuries. In doing so, it appears the bill would have the effect of
establishing certain rights for unborn children as a matter of government policy, which have
not, heretofore, been recognized under state law.

A major policy change of this magnitude will unquestionably be challenged in
the courts, as an unlawful infringement on women's rights. And the issue will likely be
joined by pro choice and anti-abortion groups. It is expected that the bill, if enacted,
will be attacked on equal protection grounds because only women could be committed under the
bill's provisions. The Department of Law therefore expects that it would have to prepare
for a constitutional challenge, which would require the services of outside counsel legal
scholars in order to defend against such a challenge. The department estimates that about
500 hours of outside assistance would be required, at an approximate cost of $150 dollars
per hour. The cost has been spread between FY91 and FY92, although the timing of a challenge
is in the hands of a challenger and not the state.

The department also has three areas of concern, which are discussed briefly
below. One, involuntary commitment, except for protective custody for incapacitation,
requires a court order. Due to budget restrictions, the Department of Law is not able to
handle any substantial number of new commitments that might result if the bill is approved.
In some areas, municipal attorneys already handle these proceedings due to the department's
existing qaseload and its limited staff. Because* fata is not available that would indicate
expected caseloads, fiscal impact costs for commitment proceedings cannot be estimated at
this time. To the extent that the bill causes a measurable workload increase, the increase
could not be handled unless additional resources are made available to the department. In
view of the equal protection issue, proceedings could be extensive.

Two, because commitment would be authorized under the bill on the basis of
the harm likely to be caused to the fetus by the continued use of alcohol, some increase in
expert medical examinations and tescime.ny 11 b required. Currently, this cost is
primarily borne by the Department of Health and Social Services or the local grantee agencies
that operate treatment facilities. Although the cost of such an increase cannot now be
measured, it could here again be substantial because of the equal protection issue and a
resulting requirement for convincing medical evidence.

Three, most of the facilities to which alcoholic and committed for treatment
are already filled to capacity. The bill would not only establish a whole new class of
persons who would be subject to commitment, but it could also substantially increase the
period of commitment and effectively reduce the space available in treatment facilities.
As a practical matter, commitment cannot take place without such facilities.
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1990 LEGISLATIVE SESSION Publish Date: 2/27/90
FISCAL NOTE

REQU_EST:

Revision Date; _ _ Agency Affected: Alaska Court System

Title; An Act relating to commitmentto  BRU: Trial Courts
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Personal Services
Travel t
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Federal Funds
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Temporary

0.0 0.0 0.0 0.0 0.0
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STATE OF ALASKA
1990 LEGISLATIVE SESSON

FISCAL NOTE

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 91 FT 92 FT 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0 - -0- -0 -

CAPITAL -0- -0 - -f,-
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FEDERAL FUNDS !

OTHER

TOTAL -0- .. -0 - -0 -
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TENPORARY f: f: ¢
ANALYSIS : (Attach a separate page if necessary)

Fiscal inioact for FY90 is "O0".

Prepared by: Katherine Kelly, Director”®
Division Division of Public Health
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Distribution (bypreparer):
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Office of Management and Budget
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Although the Department has sunmitted a "0" fiscal note on this
legislation, we believe that this fiscal note deserves additional
explanation.

Few i1ndividuals are involuntarily committed to alcohol programs
under the current commitment Hlaw. This occurs for two reasons.
First, there are fTew available beds iIn treatment programs into
which the individual can be committed. In the absence of a bed,
the commitment does not take place. Secondly, the commitment lav
has been criticized by some as very difficult to use. These
individuals claim that, regardless of the availability of space iIn
treatment programs, Tew individuals are able to be committed.

The Department®s "0" fiscal note assumes that i1If a pregnant woman
is committed, she will either fill a bed that is already being paid
for through State funds or bump an individual off an existing

waiting list for the treatment slot. ITf no bed i1s available, we
assume that the comittment will either not be sought or wall not
be granted. To the extent that the existing commitment Hlaw 1is

changed or that sufficient additional treatment capacity becomes
available, additional state funds to pay for this treatment may be
necessary.

The Department wishes to emphasize that our "0" fiscal note does
not imply that additional resources are not needed to provide
appropriate programs for pregnant women who abuse alcohol. The
peciliarities of the committment law, rather than our assessment
of available resources, have dictated the submission oi this fiscal
note. The Department recognizes that additional resources are
needed to develop appropriate alcohol treatment services for
pregnant women and we have i1ncluded an increment iIn the FY 91
budget to expand these services.
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Introduced: 1/29/90 6-1877A
Referred: HESS, Judiciary and Finance

BY SEN. BINKLEY, Zharoff, Coghill, Pourchot, Eliason, Faiks, Adams, Kelly

1 IN THE SENATE

2 SENATE BILL NO. 414
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act entitled: "An Act relating to commitment to treatment programs
1 for pregnant women who are alcoholics.”
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
9 * Section 1. AS 47.37.190(a) is amended to read:
10 (a) After a hearing initiated by petition of a spouse or guard-
11 lan, a relative, the certifying physician, or the administrator in
12 charge of an approved public treatment facility, a person may b"
13 committed to the custody of a private or public facility by the
14 superior court. The petition shall allege that the person is an
15 alcoholic who habitually lacks self-control in using alcoholic bever-
16 ages and that the person (1) is pregnant and, unless committed, is
likely to harm the fetus by continued use of alcohol: (2) has
18 threatened, attempted to inflict, or inflicted physical harm on an-
19 other and that unless committed is likely to inflict physical harm on
20 another; or (3) [(2)] is incapacitated by alcohol. A refusal to
21 undergo treatment does not constitute evidence of lack of judgment as
22 to the need for treatment. The petition shall be accompanied by a
23 certificate of a licensed physician who has examined the person within
24 two days before submission of the petition, unless the person whose
25 commitment is sought has refused to submit to a medical examination,
26 in which case the fact of refusal shall be alleged in the petition.
21 The certificate shall set out the physician's findings in support of
28 the allegations of the petition.

29 * Sec. 2. AS 47.37.200(c) is amended to read:

SB0*14a -1- SB 414
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(c) A person committed under AS 47.37.190 - 47.37.200 shall
remain in the custody of a private or public facility for treatment
for a period of up to 30 days. At the end of the 30- day period, the
person shall be discharged automatically unless the office, before the
expiration of the period, obtains a court order for recommitment upon
the grounds set out in AS 47.37.190(a) for a further period of up to
90 days. If a person has heen committed because the person is an
alcoholic likely to inflict physical harm on another or is an alco-
holic pregnant woman whose continued alcohol use is likely to harm her
fetus, the office shall apply for recommitment if after examination it
Is determined that the likelihood of physical harm on another or
continued harm to the fetus still exists.

Sec. 3. AS 47.37.200(d) is amended to read:

(d) A person recommitted under (c) of this section who has not
been discharged by the private or public facility before the end of
the 90-day period shall be discharged at the expiration of that period
unless the office, before expiration of the period, obtains a court
order on the grounds set out in AS 47.37.190(a) for recommitment for a
further period not to exceed 90 days. If a person has been committed
because the person is an alcoholic likely to inflict physical harm on
another or is an alcoholic pregnant woman whose continued alcohol use
Is likely to harm her fetus, the office shall apply for recommitment
if after examination it is determined that the likelihood of physical
harm on another or continued harm to the fetus still exists. No more
than two recommitment orders may be permitted under (c) and (d) of
this section unless the person is pregnant. [f the person is pregnant
and has been recommitted for two 90-day periods under (c) and (d) of
this section, the departmentshall seek a court order for commitment
to continue until the woman is no longer pregnant if after examination

SB 414 -2 - SB0414a



it is determined that the likelihood still exists that, without fur—
ther commitment, the woman will continue using alcohol in a way that
is likely to inflict harm on the fetus.

* Sec. 4. AS 47.37.200(g) is amended to read:

() A person committed to the custody of the office for treat-
ment shall be discharged at any time before the end of the period for
which the person has been committed if one or more [EITHER] of the
following conditions is met:

(1) when a pregnant woman committed on the grounds of
likelithood of infliction of harm to the fetus is no longer considered
an alcoholic or is no longer pregnant;

(2) when an alcoholic committed on the grounds of likeli-
hood of infliction of physical harm on another is no longer considered
an alcoholic or the likelihood of the person inflicting physical harm
no longer exists; or

(3) [(2)] when, in the case of an alcoholic committed on
the grounds of the likelihood of infliction of physical harm on an-
other, either

(A) further treatment will not be likely to bring
about significant improvement in the person's condition, or
(B) treatment is no longer adequate or appropriate.
* Sec. 5. AS 47.37.220(a) is amended to read:

(a) Patients in any approved treatment facility under this
chapter shall be granted reasonable opportunities for adequate consul-
tation with counsel [,] and for continuing contact with family and
friends® including the use of telephone facilities, consistent with an
effective treatment program. A preRnant patient shall be granted
reasonable opportunities for adequate consultation with a physician or
other health care practitioner of the patient's choice; this consul-

SB0414a -3- SB 414



tation may occur either inside or outside the treatment facility, at
the patient's discretion.

SB 44 -4- SB0414a
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MEMORANDUM April 25, 1990

TO: Senate Finance Committee
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RE: Senate BiI} 414 - Relating to co m|tme Featmg
programs for pregnant women who are aco

Sectional Analysis

Section 1. Amends AS 47.37.190(a).

Adds a new r0VISIOn uncler commltment sta utes for aIcohohsm to aIIow for th getltlon for
commitment 1o the custo n¥0 a Envate orﬁ unlic facl It%lo a gerson who is alcoholic and is
pregant, and unless comnfitted, is likely to harm the fetus by continued use of alcohol.

rotections under the cyrrent system. remain in plage. A physician who has examined the
pergon within two days beﬂore submission must cgrtl?y to thg 3/5 visability of commitment.

Section 2. Amends AS 47.37.200(c).

Alflﬁjs lan ua eto r commitment statute “a %\cohollc reﬁ[ﬁm woman Whose continued useh
her etus an ?quwes a finding of the fikelihood of physical harm on another or
con ued harm on the fetus still exists.

Section 3. Amends 47.37.200(d).

Includes "an alcoholic Rregnant Woman whose contjnued alcohol use is |ikel ny to harm her fetus"
In second recommitment Prow es for an excegtlon to eX|st|ng prohibitiorf against more than
two recommitments in the case of a person who IS pregnant.

Section 4. Amends AS 47.37.200(g).

\dds a new paragraph (1) to provide for discharge of a person committed "on the grounds o
ﬁkeql ooré ||qu marmpto the getus fsn(g?ongerpconspdere an aﬂcohollc orgEs no Tonger
pregnant.

Following sections have heen renumbered accordingly.

Section 5. Amends AS 47.37.220(a).

Provides that a pre nanh gra enf committed u(?der this chaPter shﬁll be graﬂted regsonable

access to a doctor pr other health care provider of the patlent's choice, ®ither inside or outsice
tr 3 treatment facility.
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Costs of Treatment as Compared with Costs of FAS

$6,000

one woman in
residential care
30 days

$200/day
intensive
treatment

$15,000

one woman in
residential care
120 days

$200/day for
30 days for
intensive trmt

and $100/day
for 90 days
continuing
treatment

$24,000

one woman in
residential care
210 days

$200/day for
30 days for
intensive trmt

and $100/day

for two 90 day
commitments of
treatment

$140,805 $1,373,836

one FAS infant one FAS patient

65 days 65 years

average hospital lifetime costs
stay for
intensive care
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Bill would reduce birth of FAS babies

opinion!

by Sen. Johne Btnkley
hr i Train Tim

f JUNEAU —Wecanuk anlproor-
uyu step to reduce the number of Fetal
Alcohol Syndrome babies hora .in
Alaska if my bill providing for in-
voluntary commitment of pregnant
alcoholic women passes = the
Legislature. But one thing we won"t
.be_ldomg is putting drinking moms in
al

It 5.understandable that people un-
familiar with this_ legislation, m|?ht
think the police will be prowling the
ban, IookmgI for pregnant women to
rr]]%lt”t%];tojal if this bill passes. That's

~Andeven.ifan alcoholic woman did
find herselfin court under this law, she
wouldn't be sent to jail. The judge
would be able to order her to thetk
inio a residential alcohol treatment
program. ,

Here's_ exactly what the bill, —
Senate Bill 414 — would do as it is
currently written: _ ,
fa Pregnant woman is showmﬂ
SI?HS 0T serious alcoholism, the bi
allows the court to be petitioned to
determine whether she needs profes-
sional help to avoid harmmP the baby
she is carrying. And, while there i
plenty of evidence to show that even
a couple of drinks a day. during
Pre%nancy can cause some amage t0
he bahy’s health, this bill is aimed on-
ly at Ehg ha&d core alcoholic, not the
casual drinker.

The only peopole who could-make
a com(flamt incourt against the woman
would be her spouse, gquardian,
relative, a doctor or the administrator
ofa treatment facility. Because the bill
also requires a doctor to file a cer-
tificate supporting the cou,rtpent,mn,
we've tried to protect against a situa-

tion . where an angry. hushand or
relative files an unjustified complaint.

The doctor must have examined the
waoman sometime within the two days
Pnor to the petition being submittéd
0 the court, or must have ax least
given her the gppartunity to reject a
physical examination, =

f, after wwewmg,the evidence and
the physician’s certificate, the court
decides thatonlkl intervention can pre-
vent damage to the baby, thejudge can
then order the woman committéd to a
private or public facility for treatment
of alcoholism, )

The commitment period would be
30 daYs, with provisions for extension
until the baby is bora if the court_is
convinced during a second hearing tiiat
there is a need for continuing
treatment. ,

As the treatment goes on. the patient
would be provided Teasonable oppor-
tunities to see the doctor ofher choice.

And even ifan al-
coholic woman did
find herselfin court
under this law, she
wouldn’t be sent to
jail. Thejudge would
be able to order her
to check into a resi-
dential alcohol treat-
ment program.

robably isuue, but medical research
,ﬁas docalm_ented t%e fact that the brain
is developing through the whole term
of the pregnancy. ,

So even if the mother didn't stop
drinking until the latter stages of her
pregnancy, the child would"still have
achance of having fewer defects than
if the alcohol abuse were allowed to
cominue right up until birth.

And. at any point during the treatment
period, 1f the woman either s deier-

- mined to be no longeralcoholic or she

is no longer pregnant, she would be
released. ,

Most mothers obviously want to
take good care of their babiés from the
moment they find out they're preg-
nant, and they don't need or deserve
anybody from the state telling them
how to do It. But alcohol and drug ad-
diction can override that natural pro-
tective instinct, and helﬁmg those
mothers addicted to, alcohol "protect
their babies Is the aim of this bill.

Some would say we have no right
to intervene in a ‘pregnant woman's
life. I'd pointout that We already have
laws on the books making it |Ile?al to
provide alcohol or drugs to children
from the moment théy are bora.
Shouldn't we provide that same pro-
tection — if only in the most serious
cases ofalcohol abuse by the mother
b_onlp?the months before the child is

Others might argue that by the time
awoman isobviously pregnant and her
alcohol abuse is documented well
enough to go to court, the fetus has
already beén dama?ed. That some
damage already would have occurred

Finally, some opponents o f this bill
would argue that it would discourage
women from seekm? medical care
during pregna,ncy, outof fear that the
doctor,mlg t filea complaint to get her
committed to an alcohol program. But
again, this bill is aimed only at the
most senout abusers, and we've found
that many Fregnant women who are
seriguslyalcoholics don't get proper
medical care during their pregnancy

anl\_/wa :
, etaY,AIco,hol Syndrome saddles a
child with I,|felon([; defects that are
directly attributable to the mother's
behavior. And since most these
mothers have no financial resources,
they create expensive financial pro-
blems we end u{) paym% for, It costs
an average of S1140°000 just to geta
newborn FAS child through the period
of intensive can; it requires at birth and
SI.4 minrion to care for it over a

lifetime. o

When [ filed this bill, Ithothta [ot
abouta woman in Southcentral Alaska
who has had seven FAS babies. All
of those children are in foster families
now, and the last we heard, this
woman IS pregnant agam.

Ifwe had had this law on the books,
we might have been able to save not
only her first FAS baby from some
deqreeo,fdamage,,buttheothcrsmas
well. Being.committed to a treatment
Frogram might have brought an end

o her alcohol abuse for good, and
those other six habies could have been
bora healthy. )

| don't claim to have written the
Benfect,bnl in this or any other case,

utitwill be debated and people surely
will offer changes as it makes it way
through the Legislature's committee
process. An. important pan of that pro-
¢ess is public input, and if you've got
ideason thissubject.encourage you
to contact us.

Right no* there are about 30 FAS
habies bemgb_bom every year in
Alaska. This bill won't save them all.
but it would at least give us the hope
of saving some of them.
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ANALYSIS :  (Anachaseparate page if necessary) FY 90 impact is zero.
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laudable objective, implementation of such legislation would raise serious
constitutional questions regarding the rights of women. (
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CONTINUATION of FISCAL NOTE ANALYSTS

For Bill/Resolution N«v sb 414 {

While facially a noncriminal piece of legislation, the effect of SB 414
is to criminalize the use of al'‘cohof*amonglpregnant women. This bill
imposes a significant restriction of liberty based on the individual's
status as an abuser of alcohol.l "Status offenses” have previously been
deemed unconstitutional by the United States Supreme Court. For
example, one cannot be punished for the me»je fact that he or she is a
narcotics addict. Additionally, the philosophical and political debate
concerning the rights of a fetus, when Ufd begins, etc. will play
itself out in the courts if this legislation is enacted. If . -
implemented, the Public Defended Agency will undoubtedly carry the
burden of constitutional litigation in these cases. Incidences of fetal
alcohol syndrome are on the rise. These cases present themselves
disproportionately in the lower' socio-economic strata. As such the vast
majority of individuals who might be committed under this law would be
entitled to Public Defender representation.’

In that a strong constitutional: attack will be necessary there will be a
noticeable fiscal impact on the Public Defender Agency, Such an attack
will include extensive evidentiary hearings at the trial court level and
appellate court briefing and argument. Considerable expense will be
involved in that experts in the' medical field will be required both as
consultants and as expert witnesses,

| !
Even if the bill were to be found constitutional, the procedural
mechanism which provides for th'is type of commitment will involve
considerable time and expense on the part of the attorney charged with
representing the women who is the subject of each potential commitment.
Over the period of the pregnancy, the statute allows the state to
request three separate 90-day periods of commitment. There will be
hearings on each of these three; occasions to determine the
appropriateness of continued commitment. Prior to the hearings the
defense will need to contract with an independent medical expert to
evaluate the client to determine the potential for continued alcohol
abuse, efforts at rehabilitation,- indicators of any damage to the fetus
and so on. Evaluations of this! nature are!expensive. The hearings
themselves will be lengthy. Because the client is subject to the
equivalent of incarceration these matters will take on the aura of a
trial. It is doubtful the lititgation will be conciliatory.
If this legislation is enacted, the Public Defender Agency will require
additional contractual money to advance the constitutional concerns at
the trial court and appellate levels. Assuming the statute passes
constitutional muster the state will then begin "prosecuting” these
cases on what is expected to be a fairly regular basis. Although it is
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CONTINUATION of FISCAL NOTE ANALYSIS
For BIllI/Resolutlon No. - SB 434 !

!
difficult to determine an accurate estimate| of these kinds of cases* as
mentioned previously fetal alcohol syndrome 1s a growing problem in
Alaska. This very well could be a commonly used vehicle for committing
pregnant women who have an alcohol problem. It appears that at least
one additional attorney position will be required to handle the
increased load created by such legislation.! This is especially true in
light of the fact that many of these casesiwill be sent to the one
attorney who now does all mental health commitment hearings in
Anchorage. As mental health commitment cases have risen dramatically in
recent years, this additional burden could™not be absorbed without
further resources being placed within the agency.

BUDGET ANALYSIS

i
(The constitutional challenge to this bill iwill require 25.0 in FY 91

and 50.0 in FY 92) j
Personal Services - 66.i2
Contractual - 25.0
Equipment (one time) - 3.0

TOTAL 94,2





