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ANALYSIS:

' • ;

'

This bill would disallow, 1n the calculation of gross value at the point of production, any 
increase in transportation cost associated with a catastrophic oil discharge. At this time, 
it is unclear what impact the Valdez spill will have on these costs (vessel repair or 
incremented chartering costs). If these costs amount to $50 million and are included in the 
calculation of reasonable transportation costs, the severance tax would be reduced by $5.5 
million.
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IN THE SENATE

CS FOR SENATE BILL NO. 299 c F f / i M C C )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act omitting from the calculation of the gross

value of oil, for purposes of administration of the

oil and gas properties production tax, certain costs, 

losses, damages, and expenses relating to catas­

trophic oil discharges from vessels; and providing 

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.55.150 is amended by adding a new subsection to

read:

(c) In determining the gross value of oil under (a) of this 

section, the department may not allow as reasonable costs of transpor­

tation

(1) the amount of loss of or damage to, or of expense 

incurred due to the loss of or damage to, a vessel used to transport 

oil if the loss, damage, or expense is incurred in connection with a 

catastrophic oil discharge from the vessel into the marine or inland 

waters of the state;

(2) the incremental costs of transportation of the oil that 

are attributable to temporary use of or chartered or substituted 

service provided by another vessel due to the loss of or damage to a 

vessel regularly used to transport oil and that are incurred in con­

nection with a catastrophic oil discharge into the marine or inland
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vessels and equipment used to contain or clean up a catastrophic oil 

discharge.

* Sec. 2. a S 43.55.140 is amended by adding a new paragraph to read:

(15) "catastrophic oil discharge" has the meaning given in

AS 46.04.120.

* Sec. 3. This Act is retroactive to the first day of the month in

which it takes effect, and applies to oil and gas produced on or after that

d at e .

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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S U B J E C T : R e t r o s p e c t i v e  a p p l i c a t i o n  o f  S e n a t e  
B i l l s  2 8 6  a n d  2 9 9

TO:

F R O M :

S e n a t o r  A r l i s s  S t u r g u l e w s k i

J a c k  C h e n o w e t h  y
L e g i s l a t i v e  C o u n ^ p ^ S — s

1
E a c h  o f  t h e  t w o  a b o v e - c a p t i o n e d  b i l l s  h a s  a r e t r o a c t i v i t y  
f e a t u r e .  T h e  s t a t e ' s  n e t  i n c o m e  t a x  is c o m p u t e d  a n d  p a i d  o n  
a n  a n n u a l  b a s i s .  S e n a t e  B i l l  286, a m e n d i n g  t h e  n e t  i n c o m e  
tax, a p p l i e s  t h e  c h a n g e s  m a d e  i n  t h a t  b i l l  b a c k  t o  i n c o m e  
e a r n e d  s i n c e  t h e  s t a r t  o f  t h i s  c a l e n d a r  y e a r .  T h e  o i l  a n d  
g a s  p r o p e r t i e s  p r o d u c t i o n  (i.e. " s e v e r a n c e " )  t a x  is d u e  a n d  
p a y a b l e  m o n t h l y .  ]_/ S e n a t e  B i l l  2 9 9 ,  a m e n d i n g  t h e  c h a p t e r  
t h a t  i m p o s e s  t h e  s e v e r a n c e  ta x ,  a p p l i e s  t h e  c h a n g e s  m a d e  i n  
t h a t  b i l l  b a c k  to p r o d u c t i o n  f r o m  t h e  f i r s t  d a y  o f  t h e  m o n t h  
i n  w h i c h  t h e  A c t  t a k e s  e f f e c t .

S i n c e  r e t r o a c t i v i t y  i s  c o m m o n  t o  b o t h ,  l e t  m e  d i s c u s s  t h e  
c o m m o n  c o n c e p t  i n  t h e  m a t e r i a l  t h a t  f o l l o w s .

U n d e r  A S  4 3 . 5 5 . 0 2 0 ( a ) :

T h e  g r o s s  p r o d u c t i o n  t a x  o n  o i l  o r  g a s  s h a l l  b e  
p a i d  m o n t h l y .  T h e  t a x  is d u e  o n  t h e  2 0 t h  d a y  o f
e a c h  c a l e n d a r  m o n t h  o n  o i l  o r  g a s  p r o d u c e d  f r o m
e a c h  l e a s e  o r  p r o p e r t y  d u r i n g  t h e  p r e c e d i n g  m o n t h .
I f  t h e  t a x  i s  n o t  p a i d  b e f o r e  t h e  e n d  o f  t h e  m o n t h
i n  w h i c h  it b e c o m e s  d u e ,  t h e  t a x  b e c o m e s  
d e l i n q u e n t .

T h u s , t a x  l i a b i l i t y  is i n c u r r e d  a n d  r e m i t t e d  o n  a 
m o n t h l y ,  n o t  a n  a n n u a l  b a s i s .  F o r  o i l  p r o d u c t i o n  
d u r i n g  D e c e m b e r ,  1 98 8 ,  t h e  t a x  b e c a m e  d u e  a n d  p a y a b l e  
J a n u a r y  20, 1 9 89, a n d  t a x  l i a b i l i t y  f o r  o i l  p r o d u c t i o n  
d u r i n g  J a n u a r y ,  1 9 8 9 , b e c o m e s  d u e  a n d  p a y a b l e  F e b r u a r y  
20, 1989.
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A  r e t r o a c t i v e  t a x  a d j u s t m e n t  w i l l  a p p l y  i f  t h e r e  is a  v a l i d  
p u b l i c  p u r p o s e  s e r v e d  b y  g i v i n g  r e t r o s p e c t i v e  e f f e c t  to t h a t  
a d j u s t m e n t .  H e r e ,  t h e  c o m m i t t e e ' s  d e l i b e r a t i o n s  m a y  b e  
c r i t i c a l .  A s , t h e  b i l l s  a r e  c o n s i d e r e d ,  i t  w o u l d ,  i n  m y  
j u d g m e n t ,  b e  ' i m p o r t a n t  t o  d e v e l o p  a r e c o r d  o n  w h i c h  a c o u r t ,  
i f  c a l l e d  u p o n  t o  c o n s i d e r  a n  a r g u m e n t ,  w o u l d  c o n c l u d e  t h a t  
t h e r e  w a s  a  p u b l i c  p u r p o s e  s e r v e d  b y  g i v i n g  t h e  a m e n d m e n t s  a 
r e t r o s p e c t i v e  e f f e c t .

A  r e a s o n a b l e  r e t r o s p e c t i v e  a p p l i c a t i o n  w i l l  b e  s u s t a i n e d .
T h e  f a r t h e r  b a c k  t h e  r e t r o a c t i v e  p r o v i s i o n  is g i v e n  e f f e c t ,  
t h e  l e s s  l i k e l y  a c o u r t  w o u l d  b e  t o  s u s t a i n  t h e  p r o v i s i o n  
w i t h o u t  a  c l e a r  s h o w i n g  o f  p u b l i c  p u r p o s e .  (To f o r e c l o s e  a 
c l a i m  a l t o g e t h e r ,  i n  o t h e r  l e g i s l a t i o n  I h a v e  d i s c o u r a g e d  
r e t r o s p e c t i v e  a p p l i c a t i o n  o f  s e v e r a n c e  t a x  a d j u s t m e n t s ,  f o r  
e x a m p l e ,  b e y o n d  t h e  n a r r o w  p e r i o d  r e c o g n i z e d  u n d e r  A S  4 3 . 5 5 . -  
0 2 0 ( a ) ,  t h a t  is, a c h a n g e  a m e n d i n g  t h e  e c o n o m i c  l i m i t  f a c t o r  
to b e  m a d e  r e t r o a c t i v e  o n l y  to t h e  b e g i n n i n g  o f  t h e  m o n t h  i n  
w h i c h  t h e  b i l l  is t o  t a k e  e f f e c t .  T h a t  a p p r o a c h  s h o u l d  n o t  
c r e a t e  a n y  p r o b l e m s  o f  r e t r o s p e c t i v e  a p p l i c a t i o n s  s i n c e  t h e  
t a x  l i a b i l i t y  w o u l d  n o t  h a v e  b e c o m e  d u e  o n  t h a t  d a t e . )

R E T R O S P E C T I V E  A P P L I C A T I O N  O F  T H E  B I L L S :

T a x  s t a t u t e s  m a y  b e  m a d e  r e t r o a c t i v e .  2/ T h e  t h r e s h o l d

2/ T h i s  o f f i c e  h a s  a l s o  r e c e n t l y  c o n s i d e r e d  
p r o p o s e d  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  s e v e r a n c e  t a x  
a d j u s t m e n t s ,  s p e c i f i c a l l y  r e l y i n g  o n  t h e  f e d e r a l  a n d  
s t a t e  c o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  p a s s a g e  o f  e x  
p o s t  f a c t o  l a w s .  T h e r e  a r e  t w o  e x  p o s t  f a c t o  l a w  
p r o h i b i t i o n s  o f  t h e  f e d e r a l  c o n s t i t u t i o n .  A r t i c l e  I, 
s e c t i o n  9, c l a u s e  3 is a  l i m i t a t i o n  o n  t h e  f e d e r a l  
g o v e r n m e n t ,  w h i l e  a r t i c l e  I, s e c t i o n  10, c l a u s e  1 
i m p o s e s  a  s i m i l a r  l i m i t a t i o n  o n  t h e  s t a t e s .  A l a s k a ' s  
c o n s t i t u t i o n  a l s o  c o n t a i n s  a l i m i t a t i o n  i n  s e c t i o n  15 
o f  a r t i c l e  I.

O u r  p r e v i o u s  c o n c l u s i o n  t h a t  f e d e r a l  a n d  s t a t e  
c o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  e n a c t m e n t  o f  e x  
p o s t  f a c t o  l a w s  w o u l d  s u p p o r t  a c h a l l e n g e  to t h e  
a m e n d m e n t ' s  r e t r o s p e c t i v e  a p p l i c a t i o n  w a s  s u r e l y  i n  
e r r o r .  F e d e r a l  c o u r t  d e c i s i o n s  h a v e  l i m i t e d  t h e  
a p p l i c a t i o n  o f  t h e  l i m i t a t i o n s  t o  c r i m i n a l  o r  p e n a l
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c o n s i d e r a t i o n  is t h a t  t h e  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  
m e a s u r e  m u s t  n o t  i m p a i r  a n  o b l i g a t i o n  o f  c o n t r a c t .

T h e  i m p a i r m e n t  o f  c o n t r a c t  c o n s i d e r a t i o n  a p p e a r s  to b e  
i n a p p l i c a b l e  i n  t h i s  i n s t a n c e .  R e t r o s p e c t i v e  a p p l i c a t i o n  o f  
a n e w l y - e n a c t e d  s t a t u t e  m a y ,  i n  s o m e  i n s t a n c e s ,  i m p a i r  
o b l i g a t i o n s  o f  c o n t r a c t ,  i n  v i o l a t i o n  o f  a r t i c l e  I, s e c t i o n  
10 o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  a r t i c l e  I, s e c t i o n  
15 o f  t h e  S t a t e  C o n s t i t u t i o n .  H o w e v e r ,  t h e  A l a s k a  S u p r e m e  
C o u r t  a p p e a r s  t o  h a v e  c u t  o f f  a n  i m p a i r m e n t  o f  c o n t r a c t  

a r g u m e n t  a p p l i c a b l e  t o  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  a t a x  
a m e n d m e n t  i n  A t l a n t i c  R i c h f i e l d  Co. v. S t a t e ,  7 0 5  P . 2 d  4 1 8  

( A l a s k a ,  1 9 8 5 ) .  T o  t h e  a r g u m e n t  t h a t  t h e  o i l  a n d  g a s  
c o r p o r a t e  i n c o m e  t a x  t h e n  i n  l i t i g a t i o n  i m p a i r e d  t h e  
o b l i g a t i o n  o f  t h e  s t a t e ' s  u n d e r l y i n g  l e a s e  c o n t r a c t s ,  t h e  
c o u r t  c o n c l u d e d  t h a t  " [ t h e ]  a r g u m e n t  [was] w i t h o u t  m e r i t " :

. . . N o  l e a s e  p r o v i s i o n  h a s  b e e n  i m p a i r e d .  I n  
e n t e r i n g  i n t o  t h e  l e a s e s  t h e  s t a t e  c o u l d  n o t ,  a n d  d i d  
n o t ,  c o n t r a c t  a w a y  i t s  p o w e r  a s  a s o v e r e i g n  t o  t a x  
i n c o m e  e a r n e d  i n  t h e  s t a t e .  M e r r i o n  v. J i c a r i l l a  
A p a c h e  T r i b e ,  4 5 5  U . S .  130, 1 0 2  S . C t .  8 9 4 ,  71 L . E d . 2 d  
Y )  ( 1 9 8 2 )  d i s p o s e s  o f  t h i s  i s s u e :

C o n t r a c t u a l  a r r a n g e m e n t s  r e m a i n  s u b j e c t  to 
s u b s e q u e n t  l e g i s l a t i o n  b y  t h e  p r e s i d i n g  s o v e r e i g n .  
E v e n  w h e r e  t h e  c o n t r a c t  a t  i s s u e  r e q u i r e s  p a y m e n t  
o f  a r o y a l t y  f o r  a  l i c e n s e  o r  f r a n c h i s e  i s s u e d  b y  
t h e  g o v e r n m e n t  e n t i t y ,  t h e  g o v e r n m e n t ' s  p o w e r  to 
t a x  r e m a i n s  u n l e s s  it " h a s  b e e n  s p e c i f i c a l l y  
s u r r e n d e r e d  i n  t e r m s  w h i c h  a d m i t  o f  n o  o t h e r  
r e a s o n a b l e  i n t e r p r e t a t i o n . "  St. L o u i s  v.

U n i t e d  R. C o . ,  2 1 0  U . S .  266, 280, 28 S . C t .  630,
634, 5 2  L . E d .  1 0 5 4  ( 1 9 0 8 ) .

4 5 5  U . S .  a t  148, 102 S . C t .  a t  9 0 7 ,  71 L . E d . 2 d  a t  36 
( c i t a t i o n s  o m i t t e d ) ;  s e e  a l s o  E x x o n  v. E a g e r t o n ,  4 6 2

s t a t u t e s ,  c o n c l u d i n g  t h a t  r e t r o s p e c t i v e  t a x  l e g i s l a t i o n  is 
n o t  p r o h i b i t e d  b y  t h e  e x  p o s t  f a c t o  c l a u s e .  P e r s o n a l  
F i n a n c e  Co. v. U n i t e d  S t a t e s ,  86 F. S u p p .  7 7 9  ( D . D e l . ,
19 4 9 ) .  S e e  16A Am. J u r . 2 d  s e c s .  63 6 ,  677. D e c i s i o n s  i n  
o t h e r  s t a t e  c o u r t s  h a v e  s i m i l a r l y  c o n c l u d e d .  P a r l a t o  v, 
M c C a r t h y ,  69 A . 2 d  6 4 8  (Ct., 1 9 4 9 ) ,  W a l k e r  v. C o m m o n w e a l t h ,  
1 3 0  S . W . 2 d  27 ( K y . , 1 9 3 9 ) .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  
e x t e n d e d  a p p l i c a t i o n  o f  t h e  s t a t e  c o n s t i t u t i o n a l  e x  p o s t  
f a c t o  p r o h i b i t i o n  b e y o n d  p e n a l  o r  c r i m i n a l  m a t t e r s .  D a n k s  
v. S t a t e ,  6 1 9  P . 2 d  7 2 0  ( A l a s k a ,  1 9 8 0 ) ;  C r e e k p a u m  v. S t a t e ,  
7 5 3  P . 2 d  1 1 3 9  ( A l a s k a ,  1 9 88).



U . S .  a t  1 8 7 - 9 4 ,  103 S . C t .  a t  2 3 0 4  - 2 3 0 7 ,  76 L . E d . 2 d  a t  
5 0 8 - 1 2 .

7 0 5  P . 2 d  418, at 438.

*

I f  l e g i s l a t i o n  a c t s  r e t r o s p e c t i v e l y ,  t h e  n a t u r e  a n d  d u r a t i o n  
o f  i t s  r e t r o s p e c t i v e  a p p l i c a t i o n  s h o u l d  b e  r e a s o n a b l e .  T h e  
a r g u m e n t s  f a v o r i n g  a r e a s o n a b l e  r e t r o s p e c t i v e  o p e r a t i o n  
a r i s e  o u t  o f  t h e  e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  c l a u s e s  o f  
t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s .

F e d e r a l  e q u a l  p r o t e c t i o n  c o n s i d e r a t i o n s :

S t a t e  l e g i s l a t i o n  r e t r o a c t i v e l y  i m p o s i n g  a t a x  is n o t  
n e c e s s a r i l y  a n d  c e r t a i n l y  i n v a l i d  u n d e r  t h e  e q u a l  p r o t e c t i o n  
c l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t  t o  t h e  f e d e r a l  
c o n s t i t u t i o n .  T h e  i n q u i r y  to b e  m a d e  is o n e  o f  w h e t h e r  t h e  
r e t r o a c t i v i t y  i m p a i r s  s u b s t a n t i a l ,  v e s t e d  r i g h t s ,  a n d  is 
r e a s o n a b l e  i n  t h e  c i r c u m s t a n c e s .  A s  t o  r e t r o a c t i v e l y  
i m p o s e d  n e w  t a x e s ,  t h e  c o u r t s  h a v e  b e e n  r e l u c t a n t  to f i n d  a 
v i o l a t i o n  b e c a u s e  o f  t h e  i m p a i r m e n t  o f  a v e s t e d  r i g h t .  W e l c h  
v. H e n r y ,  3 0 5  U . S .  134, 83 L . E d .  87, 59 S . C t .  121 ( 1 9 3 8 ) ,  
r e h e a r i n g  d e n i e d  3 0 5  U . S .  675, 8 3  L . E d .  43 7 ,  5 9  S . C t .  2 5 0  
( 1 9 3 8 ) .  3/ S e v e r a l  s t a t e  c o u r t s  h a v e  a g r e e d .  S e e  G a r r e t t

3/ I n  W e l c h ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  
c o n c l u d e d  t h a t  a W i s c o n s i n  s t a t e  s t a t u t e ,  e n a c t e d  i n  
1 9 3 5  a n d  o p e r a t i n g  r e t r o s p e c t i v e l y  t o  t a x  c o r p o r a t e  
d i v i d e n d s  e a r n e d  i n  1 9 3 3  w h i c h ,  w h e n  r e c e i v e d ,  w e r e  
d e d u c t i b l e  f r o m  g r o s s  i n c o m e ,  d i d  n o t  v i o l a t e  t h e  e q u a l  
p r o t e c t i o n  c l a u s e .  T h e  t a x  r a t e s  a p p l i e d  to t h e  
d i v i d e n d s  d i f f e r e d  f r o m  t h e  r a t e s  a p p l i c a b l e  to o t h e r  
t y p e s  o f  t a x a b l e  i n c o m e .  A s  to t h e  r e t r o s p e c t i v e  
a p p l i c a t i o n  o f  t h e  n e w  t a x  to d i v i d e n d s  t h a t  w e r e ,  w h e n  
e a r n e d ,  e x e m p t  f r o m  tax,  t h e  c o u r t  n o t e d  t h a t :

T h e  e q u a l  p r o t e c t i o n  c l a u s e  d o e s  n o t  p r e c l u d e  t h e  
l e g i s l a t u r e  f r o m  c h a n g i n g  i t s  m i n d  i n  m a k i n g  a n  
o t h e r w i s e  p e r m i s s i b l e  c h o i c e  o f  s u b j e c t s  o f  
t a x a t i o n .  T h e  v e r y  f a c t  t h a t  t h e  d i v i d e n d s  w e r e  
r e l i e v e d  o f  t a x  [in 1 9 3 3 ] ,  w h e n  t h e  n e e d  w a s  l e ss, 
is b a s i s  f o r  t h e  l e g i s l a t i v e  j u d g m e n t  t h a t  t h e y  
s h o u l d  b e a r  s o m e  o f  t h e  a d d e d  b u r d e n  w h e n  t h e  n e e d  
is g r e a t e r .



P a g e  5
A p r i l  21, 1989

F r e i g h t  L i n e s  v, S t a t e  T a x  C o m m i s s i o n ,  135 P . 2d  523, at 526, 
527 ( U t a h’, 1943); C o l o n i a l  P i p e l i n e  Co. v. C o m m o n w e a l t h ,  145 
S . E . 2 d  227 ( V a . , 1965), reh. den. (1966)", a p p . d i s m i s s e d ,
3 8 4  U.S. 268, 16 L . E d . 2 d  523, 86 S.Ct. 1476 (1966). 4/

N u m e r o u s  r e t r o a c t i v e  r e v i s i o n s  o f  the f e d e r a l  a n d  
W i s c o n s i n  r e v e n u e  la w s  . . . h a v e  i m p o s e d  t a x e s  on  
s u b j e c t s  p r e v i o u s l y  u n t a x e d  a n d  s h i f t e d  t h e  b u r d e n  
o f  o l d  t a x e s  b y  c h a n g e s  i n  r a t e s ,  e x e m p t i o n s ,  a n d  
d e d u c t i o n s .  It h a s  n e v e r  b e e n  t h o u g h t  t h a t  s u c h  
c h a n g e s  i n v o l v e  a d e n i a l  o f  e q u a l  p r o t e c t i o n  if 
th e  n e w  t a x e s  c o u l d  h a v e  b e e n  i n c l u d e d  in the 
e a r l i e r  a c t  w h e n  a d o p t e d .  If s o m e  r e t r o a c t i v e  
a l t e r a t i o n  in t h e  s c h e m e  o f  a t a x  a c t  is 
p e r m i s s i b l e ,  as is c o n c e d e d ,  it s e e m s  p l a i n  t h a t  
v a l i d i t y ,  so f a r  as e q u a l  p r o t e c t i o n  is c o n c e r n e d ,  
m u s t  b e  d e t e r m i n e d ,  as i n  t h e  c a s e  o f  a n y  o t h e r  
tax, b y  a s c e r t a i n i n g  w h e t h e r  the t h i n g  t a x e d  f a l l s  
w i c h i n  a d i s t i n c t  c l a s s  w h i c h  m a y  r a t i o n a l l y  b e  
t r e a t e d  d i f f e r e n t l y  f r o m  o t h e r  c l a s s e s .  I f  s u c h  
c h a n g e s  a r e  f o r b i d d e n  in the n a m e  o f  e q u a l  
p r o t e c t i o n ,  l e g i s l a t u r e s  in l a y i n g  n e w  t a x e s  w o u l d  
b e  l e f t  p o w e r l e s s  to r e c t i f y  to a n y  e x t e n t  a 
p r e v i o u s  d i s t r i b u t i o n  o f  t a x  b u r d e n s  w h i c h  
e x p e r i e n c e  h a d  s h o w n  to b e  i n e q u i t a b l e ,  e v e n  
t h o u g h  c o n s t i t u t i o n a l .

83 L . E d .  87, at 92.

4/ I n  G a r r e t t  F r e i g h t  L i n e s  v. S t a t e  T a x  
C o m m i s s i o n ,  135 P . 2 d  523 (Utah, 1943), t h e  U t a h  S u p r e m e  
C o u r t , c a l l e d  u p o n  to d e t e r m i n e  w h e t h e r  a n  e x c i s e  t a x  
l e v i e d  o n  the u s e  o f  d i e s e l  m o t o r  f u e l  t h a t  w a s  u s e d  
p r i o r  to the d a t e  t h e  l e g i s l a t i v e  a c t  b e c a m e  law, f o u n d  
n o  e q u a l  p r o t e c t i o n  v i o l a t i o n :

It is w e l l  s e t t l e d  t h a t  a t a x  do e s  n o t  n e c e s s a r i l y  
v i o l a t e  the F e d e r a l  C o n s t i t u t i o n  m e r e l y  b e c a u s e  it 
c o n t a i n s  r e t r o a c t i v e  f e a t u r e s .  M i l l i k e n  v. U n i t e d  
S t a t e s ,  283 U.S. 15, 21, 51 S.Ct. 324, 75 L.Ed. 809 
[(U.S., 1931)]; B i l l i n g s  v. U n i t e d  S t a t e s ,  232 
U.S. 261, 34 S.Ct. 4 2 17 58 L.Ed. 596 [(U.S.,
1914)]; W e l c h  v. He n r y ,  305 U.S. 134, 59 S.Ct.
121, 125, 83 L.Ed. 87 [ ( U . S . , 1938)] . . . .

N e i t h e r  the F e d e r a l  C o n s t i t u t i o n  n o r  the U t a h



F e d e r a l  d u e  p r o c e s s  c o n s i d e r a t i o n s :

R e t r o a c t i v e  i m p o s i t i o n  o f  a t a x  is n o t  n e c e s s a r i l y  a 
v i o l a t i o n  o f  t h e  due p r o c e s s  c l a u s e  o f  the F o u r t e e n t h  
A m e n d m e n t  to t h e  f e d e r a l  c o n s t i t u t i o n .  T h e  l e a d i n g  c a s e  is 
W e l c h ,  c i t e d  e a r l i e r ,  in w h i c h  the U n i t e d  S t a t e s  S u p r e m e  
C o u r t  d e t e r m i n e d :

T h e  o b j e c t i o n  c h i e f l y  u r g e d  to the t a x i n g  s t a t u t e  is 
t h a t  it is a d e n i a l  o f  due p r o c e s s  of l a w  b e c a u s e  in 
1935 it i m p o s e d  a t a x  o n  i n c o m e  r e c e i v e d  i n  1933. B u t  
a t a x  is n o t  n e c e s s a r i l y  u n c o n s t i t u t i o n a l  b e c a u s e  
r e t r o a c t i v e .  M i l l i k e n  v. U n i t e d  S t a t e s ,  283 U.S. 15, 
21, 75 L .Ed. 809, 814, 51 S.Ct. 324 [(1931)], a n d  c a s e s  
cited. T a x a t i o n  is n e i t h e r  a p e n a l t y  i m p o s e d  o n  the 
t a x p a y e r  n o r  a l i a b i l i t y  w h i c h  h e  a s s u m e s  b y  c o n t r a c t .  
It is b u t  a w a y  o f  a p p o r t i o n i n g  t h e  c o s t  o f  g o v e r n m e n t  
a m o n g  t h o s e  w h o  in s o m e  m e a s u r e  a r e  p r i v i l e g e d  to e n j o y  
its b e n e f i t s  a n d  m u s t  b e a r  its b u r d e n s .  S i n c e  n o  
c i t i z e n  e n j o y s  i m m u n i t y  f r o m  t h a t  b u r d e n ,  its 
r e t r o a c t i v e  i m p o s i t i o n  do e s  n o t  n e c e s s a r i l y  i n f r i n g e  
d u e  p r o c e s s ,  a n d  to c h a l l e n g e  the p r e s e n t  t a x  it is n o t  
e n o u g h  to p o i n t  o u t  t h a t  t h e  t a x a b l e  event, the r e c e i p t  
o f  i n c ome, a n t e d a t e d  the s tatute.

83 L . E d .  87, at 93. B u t  the a s s e r t i o n  t h a t  d u e  p r o c e s s  is
n o t  v i o l a t e d  is n o t  a b s o l u t e  and, t h e  c o u r t  has s a i d  t h a t

I n  e a c h  c a s e  it is n e c e s s a r y  to c o n s i d e r  the n a t u r e  o f
t h e  t a x  a n d  the c i r c u m s t a n c e s  in  w h i c h  it is l a i d
b e f o r e  it c a n  b e  s a i d  t h a t  its r e t r o a c t i v e  a p p l i c a t i o n  
is so h a r s h  a n d  o p p r e s s i v e  as to t r a n s g r e s s  the 
c o n s t i t u t i o n a l  l i m i t a t i o n .

Id.

S i m i l a r l y ,  in G a r r e t t  F r e i g h t  L i n e s , e a r l i e r  cited, t h e  U t a h  
S u p r e m e  C o u r t  d e t e r m i n e d  t n a t  the d u e  p r o c e s s  c l a u s e  is n o t

C o n s t i t u t i o n  h a s  a n y  p r o v i s i o n  in t e r m s  p r o h i b i t i n g  
r e t r o a c t i v e  l e g i s l a t i o n  -- e x c e p t i n g  t h a t  w h i c h  f o r b i d s  the 
e n a c t m e n t  o f  e x  p o s t  f a c t o  laws. [ C i t a t i o n s  o m i t t e d . ]  T h a t  
c l a u s e  r e l a t e s  to c r i m i n a l  a n d  p e n a l  m a t t e r s  a n d  does n o t  
a f f e c t  l e g i s l a t i o n  s u c h  as the s t a t u t e  h e r e  i n v o l v e d .
C a l d e r  v. Bull. 3 Dali. 386, 390, 1 L . E d .  648, 1 K e n t  
C o m m e n t a r i e s  409; 3 S t o r y  o n  C o n s t i t u t i o n  212; 18 C.J.S. 
C o n s t i t u t i o n a l  Law, sec. 435, p. 886,



a l i m i t a t i o n  o n  t h e  s t a t e’s a b i l i t y  to r e t r o s p e c t i v e l y  
i m p o s e  a tax:

A l t h o u g h  b a s i n g  its c a s e  u p o n  the due p r o c e s s  c l a use, . 
a p p e l l a n t  d o e s  n o t  s h o w  w h e r e i n  the t a x  c o n s t i t u t e s  a n y  
a r b i t r a r y  a n d  o p p r e s s i v e  d i s c r i m i n a t i o n  e x c e p t  to 
a s s e r t  t h a t  a t a x  b a s e d  u p o n  a t r a n s a c t i o n  c o n s u m m a t e d  
p r i o r  to p a s s a g e  o f  the a c t  a m o u n t s  to a t a k i n g  of  
p r o p e r t y  w i t h o u t  due p r o c e s s .  It h a s  m a n y  t i m e s  b e e n  
q u e s t i o n e d  w h e t h e r  t h e  d u e  p r o c e s s  c l a u s e  c o n s t i t u t e s  
a n y  l i m i t a t i o n  u p o n  the t a x i n g  pow e r .  In this 
c o n n e c t i o n  w e  q u o t e  f r o m  Mr. J u s t i c e  S u t h e r l a n d  of  the 
U n i t e d  S t a t e s  S u p r e m e  C o u r t  in an o p i n i o n  u p h o l d i n g  the 
v a l i d i t y  of  a s t a t u t e  o f  t h e  S t a t e  o f  W a s h i n g t o n  
l e v y i n g  a t a x  u p o n  t h e  s a l e  of  o l e o m a r g a r i n e :

E x c e p t  in r a r e  a n d  s p e c i a l  i n s t a n c e s ,  t h e  due 
p r o c e s s  of  l a w  c l a u s e  c o n t a i n e d  in the F i f t h  
A m e n d m e n t  is n o t  a l i m i t a t i o n  u p o n  the t a x i n g  
p o w e r  c o n f e r r e d  u p o n  C o n g r e s s  b y  the C o n s t i t u t i o n .  
*  *  * A n d  n o  r e a s o n  e x i s t s  for a p p l y i n g  a 
d i f f e r e n t  r u l e  a g a i n s t  a s t a t e  in the c a s e  o f  the 
F o u r t e e n t h  A m e n d m e n t .  * * * T h a t  c l a u s e  is 
a p p l i c a b l e  to a t a x i n g  s t a t u t e  s u c h  as the one 
h e r e  a s s a i l e d  o n l y  i f  t h e  act b e  so a r b i t r a r y  as 
to  c o m p e l  t h e  c o n c l u s i o n  th a t  it does n o t  i n v o l v e  
a n  e x e r t i o n  of t h e  t a x i n g  power, b u t  c o n s t i t u t e s ,  
i n  s u b s t a n c e  a n d  effe c t ,  the d i r e c t  e x e r t i o n  o f  a 
d i f f e r e n t  a n d  f o r b i d d e n  pow e r ,  as, for e x ample, 
t h e  c o n f i s c a t i o n  of p r o p e r t y .  * * * C o l l a t e r a l  
p u r p o s e s  or m o t i v e s  of  a L e g i s l a t u r e  in  l e v y i n g  a 
t a x  o f  a k i n d  w i t h i n  the r e a c h  of its l a w f u l  
p o w e r s  a r e  m a t t e r s  b e y o n d  the s c o p e  o f  j u d i c i a l  
i n q u i r y .  *  * * N o r  m a y  a t a x  w i t h i n  the l a w f u l  
p o w e r  o f  a s t a t e  b e  j u d i c i a l l y  s t r i c k e n  d o w n  u n d e r  
t h e  d u e  p r o c e s s  c l a u s e  s i m p l y  b e c a u s e  its 
e n f o r c e m e n t  m a y  or w i l l  r e s u l t  in r e s t r i c t i n g  or 
eve.1 d e s t r o y i n g  p a r t i c u l a r  o c c u p a t i o n s  or 
b u s i n e s s e s ,  * * * u n l e s s ,  indeed, as a l r e a d y  
i n d i c a t e d ,  its n e c e s s a r y  i n t e r p r e t a t i o n  a n d  e f f e c t  
b e  s u c h  as p l a i n l y  to d e m o n s t r a t e  t h a t  the f o r m  o f  
t a x a t i o n  w a s  a d o p t e d  as a m e r e  d i s g u i s e ,  u n d e r  
w h i c h  t h s r e  w a s  e x e r c i s e d ,  in r e a l i t y ,  a n o t h e r  a n d  
d i f f e r e n t  p o w e r  d e n i e d  b y  the F e d e r a l  C o n s t i t u t i o n  
to the state.

A. M a g n a n o  Co. v. H a m i l t o n ,  292 U.S. 40, 54 S.Ct. 599. 
601, 78 L . Ed. 1109.



G a r r e t t  F r e i g h t  L i n e s ,  1 3 5  P . 2 d  5 2 3 ,  a t  5 2 7 .

C o u r t s  h a v e ,  h o w e v e r ,  c o n s i d e r e d  r e t r o s p e c t i v e  t a x  
l e g i s l a t i o n  u n c o n s t i t u t i o n a l  as a v i o l a t i o n  o f  the due 
p r o c e s s  c l a u s e  w h e n ,  as W e l c h  c o n c l u d e s ,  in l i g h t  o f  " t h e  
n a t u r e  o f  the t a x  a n d  the c i r c u m s t a n c e s  in w h i c h  it is 
l a i d , "  t h e  l e g i s l a t i o n  is " s o  h a r s h  a n d  o p p r e s s i v e  as to 
t r a n s g r e s s  [that] c o n s t i t u t i o n a l  l i m i t a t i o n . "  W e l c h  v.
H e n r y , 305 U.S. 134, 59 S.Ct. 121, 83 L.Ed. 87, at 93. T h e  
q u e s t i o n  is t y p i c a l l y  o n e  o f  t h e  d e g r e e  o f  h a r s h n e s s ,  b a s e d  
u p o n  c o n s i d e r a t i o n  o f  f a c t o r s  s u c h  as (1) the e f f e c t  o f  the 
r e t r o a c t i v e  a p p l i c a t i o n  of l e g i s l a t i o n  a m e n d i n g  a t a x  o n  a 
t a x p a y e r ' s  v o l u n t a r y  a c t  t h a t  w a s  i n f l u e n c e d  b y  the 
t a x p a y e r ' s  u n d e r s t a n d i n g  o f  t a x  i n c i d e n c e  or c o n s e q u e n c e  at 
t h e  t i m e  o f  t h a t  act, e s p e c i a l l y  if t h e  t a x  to be  i m p o s e d  or 
a m e n d e d  is " n o v e l , "  (2) the s u f f i c i e n t  c e r t a i n t y  o f  the 
t a x p a y e r ' s  e x p e c t a t i o n  o f  m o n e y  t h a t  is j e o p a r d i z e d  b y  the 
r e t r o a c t i v e  l e g i s l a t i o n ,  (3) the l e n g t h  o f  the p e r i o d  o f  the 
l e g i s l a t i o n ' s  r e t r o s p e c t i v e  a p p l i c a t i o n ,  a n d  (4) the 
i m p o r t a n c e  o f  the p u b l i c  p u r p o s e  to b e  s e r v e d  b y  the action. 
T h e  f i r s t  t h r e e  e l e m e n t s  are, to s o m e  degree, b a s e d  on the 
t a x p a y e r ' s  e x p e c t a t i o n s ,  w h i l e  t h e  f o u r t h  i n v o l v e s  a 
d e t e r m i n a t i o n  o f  a p u b l i c  i n t e r e s t  t h a t  n e c e s s i t a t e d  the 
a c t u a l  e n a c t m e n t .

C o m p u t a t i o n  a n d  p a y m e n t  o f  the s e v e r a n c e  t a x  is n o t  g r e a t l y  
dei.erminative o f  t a x p a y e r s '  t a x a b l e  a c t i v i t i e s  that g e n e r a t e  
the t a x  l i a b i l i t y ,  n o r  do e s  this p r o p o s e d  l e g i s l a t i o n  s e e m  
t o  s t r i k e  at a c t i v i t i e s  o f  a t a x p a y e r  t h a t  r e a s o n a b l y  r e l i e d  
o n  t h e  c u r r e n t  s e v e r a n c e  t a x  r a t e s  b e f o r e  this b i l l  p r o p o s e d  
a m e n d m e n t  o f  t h a t  tax. It is t h e  l e n g t h  of the p e r i o d  of 
t h e  l e g i s l a t i o n ' s  r e t r o s p e c t i v e  a p p l i c a t i o n  a n d  the 
i m p o r t a n c e  of  the p u b l i c  p u r p o s e  to b e  s e r v e d  t h a t  n e e d  be 
m o s t  c a r e f u l l y  c o n s i d e r e d .

S t a t e  d u e  p r o c e s s  a n d  e q u a l  p r o t e c t i o n  c o n s i d e r a t i o n s :

N o t h i n g  in m y  q u i c k  r e s e a r c h  s u g g e s t e d  th a t  an a n a l y s i s  
u n d e r  t h e  s t a t e ' s  " d u e  p r o c e s s "  c l a u s e ,  a r t i c l e  I, s e c t i o n  
7, w o u l d  r e a c h  a c o n c l u s i o n  at v a r i a n c e  w i t h  t h e  d e c i s i o n s  
b a s e d  o n  t h e  c o m p a r a b l e  f e d e r a l  p r o v i s i o n  d i s c u s s e d  above.

S t a t e  " e q u a l  p r o t e c t i o n "  a n a l y s i s  d i f f e r s ,  t h o u g h  the 
c o n c l u s i o n  r e a c h e d  u n d e r  t h a t  a n a l y s i s  is c o n s i s t e n t  w i t h  
t h e  c o n c l u s i o n s  r e a c h e d  u n d e r  t h e  a n a l y s i s  a p p l i c a b l e  to the 
f e d e r a l  p r o v i s i o n s .  In S t a t e  v. E r i c k s o n ,  574 ? . 2 d  1 
( Al a s k a ,  1976), t h e  c o u r t  e s t a b l i s h e d  a " s i n g l e  t e s t "
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a p p r o a c h  f o r  s t a t e - c o n s t i t u t i o n  b a s e d  e q u a l  p r o t e c t i o n  
a n a l y s i s ,  e s s e n t i a l l y  r e q u i r i n g  t h a t  t h e  c o u r t  (1) a s c e r t a i n  
t h e  p u r p o s e s  o f  the l e g i s l a t i o n  to d e t e r m i n e  w h e t h e r  t h e y  
a r e  l e g i t i m a t e ;  (2) d e t e r m i n e  w h e t h e r  t h e  m e a n s  c h o s e n  to 
a c c o m p l i s h  the o b j e c t i v e s  a c t u a l l y  do so; a n d  (3) b a l a n c e  
t h e  i m p o r t a n c e  of the s t a t e ' s  i n t e r e s t  a g a i n s t  the 
c o n s t i t u t i o n a l  r i g h t  i n v o l v e d .  T h e  s t a t e  h a s  p l e n a r y  
a u t h o r i t y  to tax. A s s u m i n g  a n  a d e q u a t e  r e c o r d ,  a d d i n g  to t a x  
l i a b i l i t y  o n  the i n c o m e  a n d  s e v e r a n c e  t a x e s  p a y a b l e  b y  m a j o r  
p r o d u c e r s  s e e m s  to b e a r  a s t r o n g  c o r r e l a t i o n  to the s t a t e ' s  
e f f o r t s  to i m p o s e  a t a x  b u r d e n  o n  t h o s e  w h o  a r e  p r i n c i p a l l y  
r e s p o n s i b l e  f o r  c o n d u c t i n g  m a r i n e  o p e r a t i o n s  in  a w a y  t h a t  
is e n v i r o n m e n t a l l y  safe. B y  t h a t  a n a l y s i s ,  if the 
r e t r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  c h a n g e  is r e a s o n a b l e ,  t h e  
c o u r t  s h o u l d  r e j e c t  a n y  s t a t e  c o n s t i t u t i o n a l  e q u a l  
p r o t e c t i o n - b a s e d  claim.

J C : g c
W K G 9 / 0 9 9
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GOVERNOR

O F F I C E  O F  T H E  C O M M I S S I O N E R

P.O. BOX S
JUNEAU. ALASKA 99811-0400 
PHONE: (907) 465-2300 
TELEFAX: (907) 465-2309

April 28, 1989

The Honorable Rick Uehling 
Alaska State Senate 
P.O. Box V 
Juneau, AK 99811

RE: Senate B-* 11 299

Dear Senator Uehling:

This letter is a follow-up to my earlier letter of today addressing 
che issues in SB 286 and SB 299.

If the draft letter of intent on SB 299 (enclosed) is adopted, I 
believe that the concerns expressed in niy earlier letter are well met. 
The department has no objection to the legislation if the letter of 
intent is adopted.

Sincec£-]y,

HugwMalone /  
Commissioner

HM:mll
Enclosure

89-152
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Department of Revenue 
Amendment 

April £8, 198S

SB 299 

AMENDMENT

Section 1, lines 27 - 29 

Delete Subsection (c)(3)



D E P A R T M E N T  O F  R E V E N C E

O F F I C E  O F  T H E  C O M M I S S I O N E F I

STEVE COWPER, GOVERNOR

P.O. BOX S
JUNEAU. ALASKA 99811-0400 
PHONE: (907) 465-2300 
TELEFAX: (907) 465-2389

April 28, 1989

The Honorable R1ck Uehling 
Alaska State Senate 
P.O. Box V 
Juneau, AK 99811

RE: Senate Bill 286
Senate 8111 299

Oear Senator Uehling,

Thank you for the opportunity to '-.onroent briefly on Senate Bills 286 
and 299, which would a wend the corporate Income tax and the severance tax 
to deal with spill-related costs. I appreciate the concern that 1s 
addressed by both bills —  the effect on the general fund of the recent 
disaster 1n Prince William Sound. However, I believe 1t would be unwise 
to proceed on either of these bills without a fair amount of further 
study.

Senate 8111 286 would amend the corporate Income tax law (AS 43.20) 
to prohibit the deduction of spill related costs. 1 have attached a 
revised fiscal note, which contains an analysis that touches on some of 
the difficulties 1n this seemingly simple bill. For example, the bill 
might inadvertently prohibit the deduction of expenses to a fisherman who 
chartered his boat to help 1n the clean-up effort. And, the limitation 
of the deduction denial to Alaska spills raises constitutional problems. 
Further, since our corporate Income tax 1s based on a share of worldwide 
Income, the denial of deductions 1s very severely diluted 1n the case of 
a multinational taxpayer. Thus, the fiscal savings for the general fund 
are small.

Senate Bill 299 would amend the severance tax (AS 43.55) to limit 
costs of transportation allowable 1n the net back process to determine 
wellhead value. The taxpayer may not use costs of repairing vessel 
damage associated with a spill, or any extra cost Incurred 1n 
substituting other vessels, or costs of vessels and equipment used 1n 
clean-up. It 1s my view that most of these costs are not currently 
permitted as reasonable costs of transportation, and that the department 
can meet most of these concerns by regulation. We are currently studying 
the need for regulations 1n this area. I am concerned that section (c)^j) 
of this legislation might Imply that the costs listed are currently 
allowable, giving the oil Industry an argument 1t does not now have.

04-O2LH



Senator R1ck Uehling
Page 2
April 28, 1989

In sum, I hope that the legislature goes slowly 1n this area, 
department will be pleased to work with you and other Interested 
legislators. I do not believe that precipitous action 1s either 
necessary or advisable.



STEVE COWPER, GOVERNOR

ilf M M / A i
D E P A R T M E N T  O F  R E V E I N T ' E

O F F I C E  O F  T H E  C O M M I S S I O N E R  !

P.O. BOX S
JUNEAU, ALASKA 99811-0400 
PHONE: (907) 465-2300 
TELEFAX: (907) 465-2389

April 28, 1989

The Honorable Rick Uehling 
Alaska State Senate 
P.O. Box V 
Juneau, AK 99811

RE: Senate Bill 299 

Dear Senator Uehling:

This letter is a follow-up to n\y earlier letter of today addressing 
the issues in SB 286 and SB 299.

If the draft letter of intent on SB 299 (enclosed) is adopted, I 
believe that the concerns expressed in my earlier letter are well met. 
The department has no objection to the legislation if the letter of 
intent is adopted.

Sincerely,

HuglOlalone 
Commissioner

HMrmll
Enclosure

89-152
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LETTER OF INTENT - SB 299

The Alaska State Legislature believes the expenses and costs 
referred to in SB 299 are not presently allowable as reasonable 
costs of transportation for determination of the gross value of 
oil or gas under AS 43.55.150(a). The purpose of passing SB 299 
is to avoid lengthy and costly litigation by clarification of 
this point.




