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bill Analysis

Section 1 would disallow, for Alaska Corporate Net Income Tax purposes a 
deduction for expenses incurred in containment, clean-up and the 
mitigating effects of a catastrophic oil spill.

This bill in effect would ensure that the general fund is not negatively 
impacted by a taxpayer deducting otherwise deductible oil spill clean-up 
expenses. Departmental concerns are expressed below:

1) line 14 should probably delete [162] and add secs. 1 -1399. This 
broadens the expense exclusion so that other expenses, such as interest, 
taxes, and penalties which are not covered in section 162 of the Internal 
Revenue Code cannot be deducted under the authority of another Code 
section.

2) The term taxpayer, as used on line 14 may be broadly interpreted to 
mean that any corporation engaged in the clean-up effort cannot deduct 
their expenses even though they shared no responsibility for the spill 
occurence. We do not have language to recommend which would fix this 
defect.

3) Line 16 and 17 limit the entire provision to expenses incurred in 
cleaning up an Alaskan oil spill. This presents geographic inconsisties 
into the statute and may cause the proposal to be unconstitutional.

(As a side note, we have had direct communication with EXXON tax 
personnel and understand that EXXON may have insurance coverage up to 
$400 million. For tax purposes EXXON would only be able to deduct 
expenses not covered by insurance reimbursement./

A rough estimate of the fiscal impact of the Bill (the amount of revenue 
protected) can be made using the following rule of thumb. Each $100 
million in additional deductions EXXON takes as a result of unreimbursed 
oil spill costs reduces State reven"e by an amount greater than $0 and 
less than $1 million.

Fiscal Cost

The Department would have to conduct an extensive audit of all taxpayer 
expenditures to ensure that those costs directly related to oil clean-up 
were not deducted. To do so will take extensive per diem and travel 
resources.



BY STURGULEWSKI, KELLY,
1 IN THE SENATE DUNCAN AND KERTTULA

2 SENATE BILL NO. 286

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act disallowing under the Alaska Net Income Tax

7 Act a deduction authorized by the Internal Revenue

8 Code for certain oil discharge related expenditures;

9 and providing for an effective date."

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. AS 43.20.036 is amended by adding a new subsection to

12 read:

13 (k) For purposes of determining the tax payable under this

14 chapter, the taxpayer may not apply as a deduction under 26 U.S.C. 162

15 expenses incurred to contain, clean up, and mitigate the effects of a

16 catastrophic oil discharge, as that term it defined by AS 46.04.120,

17 that constitutes a disaster emergency declared under AS 26.23.

18 * Sec. 2. This Act is retroactive to January 1, 1989, and applies to

19 taxes payable under the Alaska Net Income Tax Act (AS 43.20) after Decem-

20 ber 31, 1988.

21 * Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

SB 02 86a •1- SB 286



TEli (LliOIEJTFM
LEGISLATIVE AFFAIRS AGENCY

POUCHY STATE CAPHOl 
JUNEAU. ALASKA 99811 

907 465 3800

M E M O R A N D U M A p r i l  2 1 ,  1 9 8 9

S U B J E C T :

T O :

F R O M :

R e t r o s p e c t i v e  a p p l i c a t i o n  o f  S e n a t e  

B i l l s  2 8 6  a n d  2 9 9

S e n a t o r  A r l i s s  S t u r g u l e w s k i

J a c k  C h e n o w e t h  ^  >

L e g i s l a t i v e  C o u n ^ C ^ S — /

1

E a c h  o f  t h e  t w o  a b o v e - c a p t i o n e d  b i l l s  h a s  a  r e t r o a c t i v i t y  

f e a t u r e .  T h e  s t a t e ' s  n e t  i n c o m e  t a x  i s  c o m p u t e d  a n d  p a i d  o n  

a n  a n n u a l  b a s i s .  S e n a t e  B i l l  2 8 6 ,  a m e n d i n g  t h e  n e t  i n c o m e  

t a x ,  a p p l i e s  t h e  c h a n g e s  m a d e  i n  t h a t  b i l l  b a c k  t o  i n c o m e  

e a r n e d  s i n c e  t h e  s t a r t  o f  t h i s  c a l e n d a r  y e a r .  T h e  o i l  a n d  

g a s  p r o p e r t i e s  p r o d u c t i o n  ( i . e .  " s e v e r a n c e " )  t a x  i s  d u e  a n d  

p a y a b l e  m o n t h l y .  ] _ /  S e n a t e  B i l l  2 9 9 ,  a m e n d i n g  t h e  c h a p t e r  

t h a t  i m p o s e s  t h e  s e v e r a n c e  t a x ,  a p p l i e s  t h e  c h a n g e s  m a d e  i n  

t h a t  b i l l  b a c k  t o  p r o d u c t i o n  f r o m  t h e  f i r s t  d a y  o f  t h e  m o n t h  

i n  w h i c h  t h e  A c t  t a k e s  e f f e c t .

S i n c e  r e t r o a c t i v i t y  i s  c o m m o n  t o  b o t h ,  l e t  m e  d i s c u s s  t h e  

c o m m o n  c o n c e p t  i n  t h e  m a t e r i a l  t h a t  f o l l o w s .

1 /  U n d e r  A S  4 3 . 5 5 . 0 2 0 ( a ) :

T h e  g r o s s  p r o d u c t i o n  t a x  o n  o i l  o r  g a s  s h a l l  b e  

p a i d  m o n t h l y .  T h e  t a x  i s  d u e  o n  t h e  2 0 t h  d a y  o f

e a c h  c a l e n d a r  m o n t h  o n  o i l  o r  g a s  p r o d u c e d  f r o m

e a c h  l e a s e  o r  p r o p e r t y  d u r i n g  t h e  p r e c e d i n g  m o n t h .

I f  t h e  t a x  i s  n o t  p a i d  b e f o r e  t h e  e n d  o f  t h e  m o n t h

i n  w h i c h  i t  b e c o m e s  d u e ,  t h e  t a x  b e c o m e s  

d e l i n q u e n t .

T h u s ,  t a x  l i a b i l i t y  i s  i n c u r r e d  a n d  r e m i t t e d  o n  a  

m o n t h l y ,  n o t  a n  a n n u a l  b a s i s .  F o r  o i l  p r o d u c t i o n  

d u r i n g  D e c e m b e r ,  1 9 8 8 ,  t h e  t a x  b e c a m e  d u e  a n d  p a y a b l e  

J a n u a r y  2 0 ,  1 9 8 9 ,  a n d  t a x  l i a b i l i t y  f o r  o i l  p r o d u c t i o n  

d u r i n g  J a n u a r y ,  1 9 8 9 ,  b e c o m e s  d u e  a n d  p a y a b l e  F e b r u a r y  

2 0 ,  1 9 8 9 .



A  r e t r o a c t i v e  t a x  a d j u s t m e n t  w i l l  a p p l y  i f  t h e r e  i s  a  v a l i d  

p u b l i c  p u r p o s e  s e r v e d  b y  g i v i n g  r e t r o s p e c t i v e  e f f e c t  t o  t h a t  

a d j u s t m e n t .  H e r e ,  t h e  c o m m i t t e e ' s  d e l i b e r a t i o n s  m a y  b e  

c r i t i c a l .  A s  t h e  b i l l s  a r e  c o n s i d e r e d ,  i t  w o u l d ,  i n  m y  

j u d g m e n t ,  b e  i m p o r t a n t  t o  d e v e l o p  a  r e c o r d  o n  w h i c h  a  c o u r t ,  

i f  c a l l e d  u p o n  t o  c o n s i d e r  a n  a r g u m e n t ,  w o u l d  c o n c l u d e  t h a t  

t h e r e  w a s  a  p u b l i c  p u r p o s e  s e r v e d  b y  g i v i n g  t h e  a m e n d m e n t s  a  

r e t r o s p e c t i v e  e f f e c t .

A  r e a s o n a b l e  r e t r o s p e c t i v e  a p p l i c a t i o n  w i l l  b e  s u s t a i n e d .

T h e  f a r t h e r  b a c k  t h e  r e t r o a c t i v e  p r o v i s i o n  i s  g i v e n  e f f e c t ,  

t h e  l e s s  l i k e l y  a  c o u r t  w o u l d  b e  t o  s u s t a i n  t h e  p r o v i s i o n  

w i t h o u t  a  c l e a r  s h o w i n g  o f  p u b l i c  p u r p o s e .  ( T o  f o r e c l o s e  a  

c l a i m  a l t o g e t h e r ,  i n  o t h e r  l e g i s l a t i o n  I  h a v e  d i s c o u r a g e d  

r e t r o s p e c t i v e  a p p l i c a t i o n  o f  s e v e r a n c e  t a x  a d j u s t m e n t s ,  f o r  

e x a m p l e ,  b e y o n d  t h e  n a r r o w  p e r i o d  r e c o g n i z e d  u n d e r  A S  4 3 . 5 5 . -  

0 2 0 ( a ) ,  t h a t  i s ,  a  c h a n g e  a m e n d i n g  t h e  e c o n o m i c  l i m i t  f a c t o r  

t o  b e  m a d e  r e t r o a c t i v e  o n l y  t o  t h e  b e g i n n i n g  o f  t h e  m o n t h  i n  

w h i c h  t h e  b i l l  i s  t o  t a k e  e f f e c t .  T h a t  a p p r o a c h  s h o u l d  n o t  

c r e a t e  a n y  p r o b l e m s  o f  r e t r o s p e c t i v e - a p p l i c a t i o n s  s i n c e  t h e  

t a x  l i a b i l i t y  w o u l d  n o t  h a v e  b e c o m e  d u e  o n  t h a t  d a t e . )

R E T R O S P E C T I V E  A P P L I C A T I O N  O F  T H E  B I L L S :

T a x  s t a t u t e s  m a y  b e  m a d e  r e t r o a c t i v e .  2 /  T h e  t h r e s h o l d

2 /  T h i s  o f f i c e  h a s  a l s o  r e c e n t l y  c o n s i d e r e d  

p r o p o s e d  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  s e v e r a n c e  t a x  

a d j u s t m e n t s ,  s p e c i f i c a l l y  r e l y i n g  o n  t h e  f e d e r a l  a n d  

s t a t e  c o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  p a s s a g e  o f  e x  

p o s t  f a c t o  l a w s .  T h e r e  a r e  t w o  e x  p o s t  f a c t o  l a w  

p r o h i b i t i o n s  o f  t h e  f e d e r a l  c o n s t i t u t i o n .  A r t i c l e  I ,  

s e c t i o n  9 ,  c l a u s e  3  i s  a  l i m i t a t i o n  o n  t h e  f e d e r a l  

g o v e r n m e n t ,  w h i l e  a r t i c l e  I ,  s e c t i o n  1 0 ,  c l a u s e  1 

i m p o s e s  a  s i m i l a r  l i m i t a t i o n  o n  t h e  s t a t e s .  A l a s k a ' s  

c o n s t i t u t i o n  a l s o  c o n t a i n s  a  l i m i t a t i o n  i n  s e c t i o n  1 5  

o f  a r t i c l e  I .

O u r  p r e v i o u s  c o n c l u s i o n  t h a t  f e d e r a l  a n d  s t a t e  

c o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  e n a c t m e n t  o f  e x  

p o s t  f a c t o  l a w s  w o u l d  s u p p o r t  a  c h a l l e n g e  t o  t h e  

a m e n d m e n t ' s  r e t r o s p e c t i v e  a p p l i c a t i o n  w a s  s u r e l y  i n  

e r r o r .  F e d e r a l  c o u r t  d e c i s i o n s  h a v e  l i m i t e d  t h e  

a p p l i c a t i o n  o f  t h e  l i m i t a t i o n s  t o  c r i m i n a l  o r  p e n a l
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A p r i l  2 1 ,  1 9 8 9

c o n s i d e r a t i o n  i s  t h a t  t h e  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  

m e a s u r e  m u s t  n o t  i m p a i r  a n  o b l i g a t i o n  o f  c o n t r a c t .

T h e  i m p a i r m e n t  o f  c o n t r a c t  c o n s i d e r a t i o n  a p p e a r s  t o  b e  

i n a p p l i c a b l e  i n  t h i s  i n s t a n c e .  R e t r o s p e c t i v e  a p p l i c a t i o n  o f  

a  n e w l y - e n a c t e d  s t a t u t e  m a y ,  i n  s o m e  i n s t a n c e s ,  i m p a i r  

o b l i g a t i o n s  o f  c o n t r a c t ,  i n  v i o l a t i o n  o f  a r t i c l e  I ,  s e c t i o n  

1 0  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  a r t i c l e  I ,  s e c t i o n  

1 5  o f  t h e  S t a t e  C o n s t i t u t i o n .  H o w e v e r ,  t h e  A l a s k a  S u p r e m e  

C o u r t  a p p e a r s  t o  h a v e  c u t  o f f  a n  i m p a i r m e n t  o f  c o n t r a c t  

a r g u m e n t  a p p l i c a b l e  t o  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  a  t a x  

a m e n d m e n t  i n  A t l a n t i c  R i c h f i e l d  C o .  v .  S t a t e ,  7 0 5  P . 2 d  4 1 8  

( A l a s k a ,  1 9 8 5 K  T o  t h e  a r g u m e n t  t h a t  t h e  o i l  a n d  g a s  

c o r p o r a t e  i n c o m e  t a x  t h e n  i n  l i t i g a t i o n  i m p a i r e d  t h e  

o b l i g a t i o n  o f  t h e  s t a t e ' s  u n d e r l y i n g  l e a s e  c o n t r a c t s ,  t h e  

c o u r t  c o n c l u d e d  t h a t  " [ t h e ]  a r g u m e n t  [ w a s ]  w i t h o u t  m e r i t " :

. . .  N o  l e a s e  p r o v i s i o n  h a s  b e e n  i m p a i r e d .  I n  

e n t e r i n g  i n t o  t h e  l e a s e s  t h e  s t a t e  c o u l d  n o t ,  a n d  d i d  

n o t ,  c o n t r a c t  a w a y  i t s  p o w e r  a s  a  s o v e r e i g n  t o  t a x  

i n c o m e  e a r n e d  i n  t h e  s t a t e .  M e r r i o n  v .  J i c a r i l l a  

A p a c h e  T r i b e ,  4 5 5  U . S .  1 3 0 ,  1 0 2  S . C t .  8 9 4 ,  7 1  L . E d . 2 d  

"21 ( 1 9 8 2 )  d i s p o s e s  o f  t h i s  i s s u e :

C o n t r a c t u a l  a r r a n g e m e n t s  r e m a i n  s u b j e c t  t o  

s u b s e q u e n t  l e g i s l a t i o n  b y  t h e  p r e s i d i n g  s o v e r e i g n .  

E v e n  w h e r e  t h e  c o n t r a c t  a t  i s s u e  r e q u i r e s  p a y m e n t  

o f  a  r o y a l t y  f o r  a  l i c e n s e  o r  f r a n c h i s e  i s s u e d  b y  

t h e  g o v e r n m e n t  e n t i t y ,  t h e  g o v e r n m e n t ' s  p o w e r  t o  

t a x  r e m a i n s  u n l e s s  i t  " h a s  b e e n  s p e c i f i c a l l y  

s u r r e n d e r e d  i n  t e r m s  w h i c h  a d m i t  o f  n o  o t h e r  

r e a s o n a b l e  i n t e r p r e t a t i o n . "  S t .  L o u i s  v .

U n i t e d  R .  C o . ,  2 1 0  U . S .  2 6 6 ,  2 8 0 ,  2 8  S . C t .  6 3 0 ,

6 3 4 ,  5 2  L . E d .  1 0 5 4  ( 1 9 0 8 ) .

4 5 5  U . S .  a t  1 4 8 ,  1 0 2  S . C t .  a t  9 0 7 ,  7 1  L . E d . 2 d  a t  3 6  

( c i t a t i o n s  o m i t t e d ) ; s e e  a l s o  E x x o n  v .  E a g e r t o n ,  4 6 2

s t a t u t e s ,  c o n c l u d i n g  t h a t  r e t r o s p e c t i v e  t a x  l e g i s l a t i o n  i s  

n o t  p r o h i b i t e d  b y  t h e  e x  p o s t  f a c t o  c l a u s e .  P e r s o n a l  

F i n a n c e  C o .  v .  U n i t e d  S t a t e s ,  8 6  F .  S u p p .  7 7 9  ( D , D e l . ,

1 9 4 9 ) .  S e e  I 6 A  A m .  J u r . 2 d  s e c s .  6 3 6 ,  6 7 7 .  D e c i s i o n s  i n  

o t h e r  s t a t e  c o u r t s  h a v e  s i m i l a r l y  c o n c l u d e d .  P a r l i t o  v .  

M c C a r t h y ,  6 9  A . 2 d  6 4 8  ( C t . ,  1 9 4 9 ) ,  W a l k e r  v .  C o m m o n w e a l t h ,  

1 3 0  S . W . 2’d  2 7  ( K y .  , 1 9 3 9 ) .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  

e x t e n d e d  a p p l i c a t i o n  o f  t h e  s t a t e  c o n s t i t u t i o n a l  e x  p o s t  

f a c t o  p r o h i b i t i o n  b e y o n d  p e n a l  o r  c r i m i n a l  m a t t e r s .  D a n k s  

v .  S t a t e ,  6 1 9  P . 2 d  7 2 0  ( A l a s k a ,  1 9 8 0 ) ;  C r e e k p a u m  v .  S t a t e ,  

7 5 3  P .  ? . d  1 1 3 9  ( A l a s k a ,  1 9 8 8 ) .
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U . S .  a t  1 8 7 - 9 4 ,  1 0 3  S . C t .  a t  2 3 0 4  

5 0 8 - 1 2 .

7 0 5  P . 2 d  4 1 8 ,  a t  4 3 8 .

-  2 3 0 7 ,  7 6  L . E d . 2 d  a t

I f  l e g i s l a t i o n  a c t s  r e t r o s p e c t i v e l y ,  t h e  n a t u r e  a n d  d u r a t i o n  

o f  i t s  r e t r o s p e c t i v e  a p p l i c a t i o n  s h o u l d  b e  r e a s o n a b l e .  T h e  

a r g u m e n t s  f a v o r i n g  a  r e a s o n a b l e  r e t r o s p e c t i v e  o p e r a t i o n  

a r i s e  o u t  o f  t h e  e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  c l a u s e s  o f  

t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s .

F e d e r a l  e q u a l  p r o t e c t i o n  c o n s i d e r a t i o n s :

S t a t e  l e g i s l a t i o n  r e t r o a c t i v e l y  i m p o s i n g  a  t a x  i s  n o t  

n e c e s s a r i l y  a n d  c e r t a i n l y  i n v a l i d  u n d e r  t h e  e q u a l  p r o t e c t i o n  

c l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t  t o  t h e  f e d e r a l  

c o n s t i t u t i o n .  T h e  i n q u i r y  t o  b e  m a d e  i s  o n e  o f  w h e t h e r  t h e  

r e t r o a c t i v i t y  i m p a i r s  s u b s t a n t i a l ,  v e s t e d  r i g h t s ,  a n d  i s  

r e a s o n a b l e  i n  t h e  c i r c u m s t a n c e s .  A s  t o  r e t r o a c t i v e l y  

i m p o s e d  n e w  t a x e s ,  t h e  c o u r t s  h a v e  b e e n  r e l u c t a n t  t o  f i n d  a  

v i o l a t i o n  b e c a u s e  o f  t h e  i m p a i r m e n t  o f  a  v e s t e d  r i g h t .  W e l c h  

v .  H e n r y ,  3 0 5  U . S .  1 3 4 ,  8 3  L . E d .  8 7 ,  5 9  S . C t .  1 2 1  ( 1 9 3 8 ^  

r e h e a r i n g  d e n i e d  3 0 5  U . S .  6 7 5 ,  8 3  L . E d .  4 3 7 ,  5 9  S . C t .  2 5 0

( 1 9 3 8 ) .  3 /  S e v e r a l  s t a t e  c o u r t s  h a v e  a g r e e d .  S e e  G a r r e t t

3 /  I n  W e l c h ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  

c o n c l u d e d  t h a t  a  W i s c o n s i n  s t a t e  s t a t u t e ,  e n a c t e d  i n  

1 9 3 5  a n d  o p e r a t i n g  r e t r o s p e c t i v e l y  t o  t a x  c o r p o r a t e  

d i v i d e n d s  e a r n e d  i n  1 9 3 3  w h i c h ,  w h e n  r e c e i v e d ,  w e r e  

d e d u c t i b l e  f r o m  g r o s s  i n c o m e ,  d i d  n o t  v i o l a t e  t h e  e q u a l  

p r o t e c t i o n  c l a u s e .  T h e  t a x  r a t e s  a p p l i e d  t o  t h e  

d i v i d e n d s  d i f f e r e d  f r o m  t h e  r a t e s  a p p l i c a b l e  t o  o t h e r  

t y p e s  o f  t a x a b l e  i n c o m e .  A s  t o  t h e  r e t r o s p e c t i v e  

a p p l i c a t i o n  o f  t h e  n e w  t a x  t o  d i v i d e n d s  t h a t  w e r e ,  w h e n  

e a r n e d ,  e x e m p t  f r o m  t a x ,  t h e  c o u r t  n o t e d  t h a t :

T h e  e q u a l  p r o t e c t i o n  c l a u s e  d o e s  n o t  p r e c l u d e  t h e  

l e g i s l a t u r e  f r o m  c h a n g i n g  i t s  m i n d  i n  m a k i n g  a n  

o t h e r w i s e  p e r m i s s i b l e  c h o i c e  o f  s u b j e c t s  o f  

t a x a t i o n .  T h e  v e r y  f a c t  t h a t  t h e  d i v i d e n d s  w e r e  

r e l i e v e d  o f  t a x  [ i n  1 9 3 3 ] ,  w h e n  t h e  n e e d  w a s  l e s s ,  

i s  b a s i s  f o r  t h e  l e g i s l a t i v e  j u d g m e n t  t h a t  t h e y  

s h o u l d  b e a r  s o m e  o f  t h e  a d d e d  b u r d e n  w h e n  t h e  n e e d  

i s  g r e a t e r .



F r e i g h t  L i n e s  v .  S t a t e  T a x  C o m m i s s i o n ,  1 3 5  P . 2 d  5 2 3 ,  a t  5 2 6 ,  

5 2 7  ( U t a h ,  1 9 4 3 ) ;  C o l o n i a l  P i p e l i n e  C o .  v .  C o m m o n w e a l t h ,  1 4 5

S . E . 2 d  2 2 7  ( V a .  , 1 9 6 5 ) ,  r e h .  a e n .  ( 1 9 6 6 ) ' ,  a p p . d i s m i s s e d ,

3 8 4  U . S .  2 6 8 ,  1 6  L . E d . 2 d  5 2 3 ,  8 6  S . C t .  1 4 7 6  ( 1 9 6 6 ) .  4 /

N u m e r o u s  r e t r o a c t i v e  r e v i s i o n s  o f  t h e  f e d e r a l  a n d  

W i s c o n s i n  r e v e n u e  l a w s  . . .  h a v e  i m p o s e d  t a x e s  o n  

s u b j e c t s  p r e v i o u s l y  u n t a x e d  a n d  s h i f t e d  t h e  b u r d e n  

o f  o l d  t a x e s  b y  c h a n g e s  i n  r a t e s ,  e x e m p t i o n s ,  a n d  

d e d u c t i o n s .  I t  h a s  n e v e r  b e e n  t h o u g h t  t h a t  s u c h  

c h a n g e s  i n v o l v e  a  d e n i a l  o f  e q u a l  p r o t e c t i o n  i f  

t h e  n e w  t a x e s  c o u l d  h a v e  b e e n  i n c l u d e d  i n  t h e  

e a r l i e r  a c t  w h e n  a d o p t e d ,  i f  s o m e  r e t r o a c t i v e  

a l t e r a t i o n ,  i n  t h e  s c h e m e  o f  a  t a x  a c t  i s  

p e r m i s s i b l e ,  a s  i s  c o n c e d e d ?  i t  s e e m s  p l a i n  t h a t  

v a l i d i t y ,  c o  f a r  a s  e q u a l  p r o t e c t i o n  i s  c o n c e r n e d ,  

m u s t  b e  d e t e r m i n e d ,  a s  i n  t h e  c a s e  o f  a n y  o t h e r  

t a x ,  b y  a s c e r t a i n i n g  w h e t h e r  t h e  t h i n g  t a x e d  f a l l s  

w i t h i n  a  d i s t i n c t  c l a s s  w h i c h  m a y  r a t i o n a l l y  b e  

t r e a t e d  d i f f e r e n t l y  f r o m  o t h e r  c l a s s e s .  I f  s u c h  

c h a n g e s  a r e  f o r b i d d e n  i n  t h e  n a m e  o f  e q u a l  

p r o t e c t i o n ,  l e g i s l a t u r e s  i n  l a y i n g  n e w  t a x e s  w o u l d  

b e  l e f t  p o w e r l e s s  t o  r e c t i f y  t o  a n y  e x t e n t  a  

p r e v i o u s  d i s t r i b u t i o n  o f  t a x  b u r d e n s  w h i c h  

e x p e r i e n c e  h a d  s h o w n  t o  b e  i n e q u i t a b l e ,  e v e n  

t h o u g h  c o n s t i t u t i o n a l .

8 3  L . E d .  8 7 ,  a t  9 2 .

4J  I n  G a r r e t t  F r e i g h t  L i n e s  v .  S t a t e  T a x  

C o m m i s s i o n ,  1 3 5  P . 2 d  5 2 3  ( U t a h ,  1 9 4 3 ) ,  t h e  U t a h  S u p r e m e  

C o u r t ,  c a l l e d  u p o n  t o  d e t e r m i n e  w h e t h e r  a n  e x c i s e  t a x  

l e v i e d  o n  t h e  u s e  o f  d i e s e l  m o t o r  f u e l  t h a t  w a s  u s e d  

p r i o r  t o  t h e  d a t e  t h e  l e g i s l a t i v e  a c t  b e c a m e  l a w ,  f o u n d  

n o  e q u a l  p r o t e c t i o n  v i o l a t i o n :

I t  i s  w e l l  s e t t l e d  t h a t  a  t a x  d o e s  n o t  n e c e s s a r i l y  

v i o l a t e  t h e  F e d e r a l  C o n s t i t u t i o n  m e r e l y  b e c a u s e  i t  

c o n t a i n s  r e t r o a c t i v e  f e a t u r e s .  M i l l i k e n  v .  U n i t e d  

S t a t e s ,  2 8 3  U . S .  1 5 ,  2 1 ,  5 1  S . C t .  3 2 4 ,  7 5  L . E d .  8 0 9  

[ ( U . S . ,  1 9 3 1 ) ] ;  B i l l i n g s  v .  U n i t e d  S t a t e s ,  2 3 2  

U . S .  2 6 1 ,  3 4  S . C t .  4 2 1 7  5 8  L . E d .  5 9 6  [ ( U . S . ,

1 9 1 4 ) ] ;  W e l c h  v .  H e n r y ,  3 0 5  U . S .  1 3 4 ,  5 9  S . C t .

1 2 1 ,  1 2 5 ,  8 3  L . E d .  8 7  [ ( U . S . , 1 9 3 8 ) ]  . . . .

N e i t h e r  t h e  F e d e r a l  C o n s t i t u t i o n  n o r  t h e  U t a h
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F e d e r a l  d u e  p r o c e s s  c o n s i d e r a t i o n s :

R e t r o a c t i v e  i m p o s i t i o n  o f  a  t a x  i s  n o t  n e c e s s a r i l y  a  

v i o l a t i o n  o f  t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  

A m e n d m e n t  t o  t h e  f e d e r a l  c o n s t i t u t i o n .  T h e  l e a d i n g  c a s e  i s  

W e l c h ,  c i t e d  e a r l i e r ,  i n  w h i c h  t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  d e t e r m i n e d :

T h e  o b j e c t i o n  c h i e f l y  u r g e d  t o  t h e  t a x i n g  s t a t u t e  i s  

t h a t  i t  i s  a  d e n i a l  o f  d u e  p r o c e s s  o f  l a w  b e c a u s e  i n  

1 9 3 5  i t  i m p o s e d  a  t a x  o n  i n c o m e  r e c e i v e d  i n  1 9 3 3 .  B u t  

a  t a x  i s  n o t  n e c e s s a r i l y  u n c o n s t i t u t i o n a l  b e c a u s e  

r e t r o a c t i v e .  M i l l i k e n  v .  U n i t e d  S t a t e s ,  2 8 3  U . S .  1 5 ,  

2 1 ,  7 5  L . E d .  8 0 9 ,  8 ) 4 ,  5 1  S . C t .  3 2 4  [ ( 1 9 3 1 ) ] ,  a n d  c a s e s  

c i t e d .  T a x a t i o n  i s  n e i t h e r  a  p e n a l t y  i m p o s e d  o n  t h e  

t a x p a y e r  n o r  a  l i a b i l i t y  w h i c h  h e  a s s u m e s  b y  c o n t r a c t .  

I t  i s  b u t  a  w a y  o f  a p p o r t i o n i n g  t h e  c o s t  o f  g o v e r n m e n t  

a m o n g  t h o s e  w h o  i n  s o m e  m e a s u r e  a r e  p r i v i l e g e d  t o  e n j o y  

i t s  b e n e f i t s  a n d  m u s t  b e a r  i t s  b u r d e n s .  S i n c e  n o  

c i t i z e n  e n j o y s  i m m u n i t y  f r o m  t h a t  b u r d e n ,  i t s  

r e t r o a c t i v e  i m p o s i t i o n  d o e s  n o t  n e c e s s a r i l y  i n f r i n g e  

d u e  p r o c e s s ,  a n d  t o  c h a l l e n g e  t h e  p r e s e n t  t a x  i t  i s  n o t  

e n o u g h  t o  p o i n t  o u t  t h a t  t h e  t a x a b l e  e v e n t ,  t h e  r e c e i p t  

o f  i n c o m e ,  a n t e d a t e d  t h e  s t a t u t e .

8 3  L . E d .  8 7 ,  a t  9 3 .  B u t  t h e  a s s e r t i o n  t h a t  d u e  p r o c e s s  i s

n o t  v i o l a t e d  i s  n o t  a b s o l u t e  a n d ,  t h e  c o u r t  h a s  s a i d  t h a t

I n  e a c h  c a s e  i t  i s  n e c e s s a r y  t o  c o n s i d e r  t h e  n a t u r e  o f

t h e  t a x  a n d  t h e  c i r c u m s t a n c e s  i n  w h i c h  i t  i s  l a i d

b e f o r e  i t  c a n  b e  s a i d  t h a t  i t s  r e t r o a c t i v e  a p p l i c a t i o n  

i s  s o  h a r s h  a n d  o p p r e s s i v e  a s  t o  t r a n s g r e s s  t h e  

c o n s t i t u t i o n a l  l i m i t a t i o n .

I d .

S i m i l a r l y ,  i n  G a r r e t t  F r e i g h t  L i n e s , e a r l i e r  c i t e d ,  t h e  U t a h  

S u p r e m e  C o u r t  d e t e r m i n e d  t h a t  t h e  d u e  p r o c e s s  c l a u s e  i s  n o t

C o n s t i t u t i o n  h a s  a n y  p r o v i s i o n  i n  t e r m s  p r o h i b i t i n g  

r e t r o a c t i v e  l e g i s l a t i o n  - -  e x c e p t i n g  t h a t  w h i c h  f o r b i d s  t h e  

e n a c t m e n t  o f  e x  p o s t  f a c t o  l a w s .  [ C i t a t i o n s  o m i t t e d . ]  T h a t  

c l a u s e  r e l a t e s  t o  c r i m i n a l  a n d  p e n a l  m a t t e r s  a n d  d o e s  n o t  

a f f e c t  l e g i s l a t i o n  s u c h  a s  t h e  s t a t u t e  h e r e  i n v o l v e d .

C a l d e r  v .  B u l l ,  3  D a l i .  3 8 6 ,  3 9 0 ,  1 L . E d .  6 4 8 ,  1 K e n t  

C o m m e n t a r i e s  4 0 9 ;  3  S t o r y  o n  C o n s t i t u t i o n  2 1 2 ;  1 8  C . J . S .  

C o n s t i t u t i o n a l  L a w ,  s e c .  4 3 5 ,  p .  8 8 6 .
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a  l i m i t a t i o n  o n  t h e  s t a t e ' s  a b i l i t y  t o  r e t r o s p e c t i v e l y  

i m p o s e  a  t a x :

A l t h o u g h  b a s i n g  i t s  c a s e  u p o n  t h e  d u e  p r o c e s s  c l a u s e ,  

a p p e l l a n t  d o e s  n o t  s h o w  w h e r e i n  t h e  t a x  c o n s t i t u t e s  a n y  

a r b i t r a r y  a n d  o p p r e s s i v e  d i s c r i m i n a t i o n  e x c e p t  t o  

a s s e r t  t h a t  a  t a x  b a s e d  u p o n  a  t r a n s a c t i o n  c o n s u m m a t e d  

p r i o r  t o  p a s s a g e  o f  t h e  a c t  a m o u n t s  t o  a  t a k i n g  o f  

p r o p e r t y  w i t h o u t  d u e  p r o c e s s .  I t  h a s  m a n y  t i m e s  b e e n  

q u e s t i o n e d  w h e t h e r  t h e  d u e  p r o c e s s  c l a u s e  c o n s t i t u t e s  

a n y  l i m i t a t i o n  u p o n  t h e  t a x i n g  p o w e r .  I n  t h i s  

c o n n e c t i o n  w e  q u o t e  f r o m  M r .  J u s t i c e  S u t h e r l a n d  o f  t h e  

U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  a n  o p i n i o n  u p h o l d i n g  t h e  

v a l i d i t y  o f  a  s t a t u t e  o f  t h e  S t a t e  o f  W a s h i n g t o n  

l e v y i n g  a  t a x  u p o n  t h e  s a l e  o f  o l e o m a r g a r i n e :

E x c e p t  i n  r a r e  a n d  s p e c i a l  i n s t a n c e s ,  t h e  d u e  

p r o c e s s  o f  l a w  c l a u s e  c o n t a i n e d  i n  t h e  F i f t h  

A m e n d m e n t  i s  n o t  a  l i m i t a t i o n  u p o n  t h e  t a x i n g  

p o w e r  c o n f e r r e d  u p o n  C o n g r e s s  b y  t h e  C o n s t i t u t i o n .  

*  *  *  A n d  n o  r e a s o n  e x i s t s  f o r  a p p l y i n g  a  

d i f f e r e n t  r u l e  a g a i n s t  a  s t a t e  i n  t h e  c a s e  o f  t h e  

F o u r t e e n t h  A m e n d m e n t .  *  *  *  T h a t  c l a u s e  i s  

a p p l i c a b l e  t o  a  t a x i n g  s t a t u t e  s u c h  a s  t h e  o n e  

h e r e  a s s a i l e d  o n l y  i f  t h e  a c t  b e  s o  a r b i t r a r y  a s  

t o  c o m p e l  t h e  c o n c l u s i o n  t h a t  i t  d o e s  n o t  i n v o l v e  

a n  e x e r t i o n  o f  t h e  t a x i n g  p o w e r ,  b u t  c o n s t i t u t e s ,  

i n  s u b s t a n c e  a n d  e f f e c t ,  t h e  d i r e c t  e x e r t i o n  o f  a  

d i f f e r e n t  a n d  f o r b i d d e n  p o w e r ,  a s ,  f o r  e x a m p l e ,  

t h e  c o n f i s c a t i o n  o f  p r o p e r t y .  *  *  *  C o l l a t e r a l  

p u r p o s e s  o r  m o t i v e s  o f  a  L e g i s l a t u r e  i n  l e v y i n g  a  

t a x  o f  a  k i n d  w i t h i n  t h e  r e a c h  o f  i t s  l a w f u l  

p o w e r s  a r e  m a t t e r s  b e y o n d  t h e  s c o p e  o f  j u d i c i a l  

i n q u i r y .  *  *  *  N o r  m a y  a  t a x  w i t h i n  t h e  l a w f u l  

p o w e r  o f  a  s t a t e  b e  j u d i c i a l l y  s t r i c k e n  d o w n  u n d e r  

t h e  d u e  p r o c e s s  c l a u s e  s i m p l y  b e c a u s e  i t s  

e n f o r c e m e n t  m a y  o r  w i l l  r e s u l t  i n  r e s t r i c t i n g  o r  

e v e n  d e s t r o y i n g  p a r t i c u l a r  o c c u p a t i o n s  o r  

b u s i n e s s e s ,  *  *  *  u n l e s s ,  i n d e e d ,  a s  a l r e a d y  

i n d i c a t e d ,  i t s  n e c e s s a r y  i n t e r p r e t a t i o n  a n d  e f f e c t  

b e  s u c h  a s  p l a i n l y  t o  d e m o n s t r a t e  t h a t  t h e  f o r m  o f  

t a x a t i o n  w a s  a d o p t e d  a s  a  m e r e  d i s g u i s e ,  u n d e r  

w h i c h  t h e r e  w a s  e x e r c i s e d ,  i n  r e a l i t y ,  a n o t h e r  a n d  

d i f f e r e n t  p o w e r  d e n i e d  b y  t h e  F e d e r a l  C o n s t i t u t i o n  

t o  t h e  s t a t e .

A .  M a g n a n o  C o .  v .  H a m i l t o n ,  2 9 2  U . S .  A O ,  5 4  S . C t .  5 9 9 .  

6 0 1 ,  7 8  L 7 E d .  1 1 0 9 .



P a g e  8

A p r i l  2 1 ,  1 9 8 9

G a r r e t t  F r e i g h t  L i n e s , 1 3 5  P . 2 d  5 2 3 ,  a t  5 2 7 .

C o u r t s  h a v e ,  h o w e v e r ,  c o n s i d e r e d  r e t r o s p e c t i v e  t a x  

l e g i s l a t i o n  u n c o n s t i t u t i o n a l  a s  a  v i o l a t i o n  o f  t h e  d u e  

p r o c e s s  c l a u s e  w h e n ,  a s  W e l c h  c o n c l u d e s ,  i n  l i g h t  o f  " t h e  

n a t u r e  o f  t h e  t a x  a n d  t h e  c i r c u m s t a n c e s  i n  w h i c h  i t  i s  

l a i d , "  t h e  l e g i s l a t i o n  i s  " s o  h a r s h  a n d  o p p r e s s i v e  a s  t o  

t r a n s g r e s s  [ t h a t ]  c o n s t i t u t i o n a l  l i m i t a t i o n . "  W e l c h  v .  

H e n r y ,  3 0 5  U . S .  1 3 4 ,  5 9  S . C t .  1 2 1 ,  8 3  L . E d .  8 7 ,  a t  9 3 .  T h e  

q u e s t i o n  i s  t y p i c a l l y  o n e  o f  t h e  d e g r e e  o f  h a r s h n e s s ,  b a s e d  

u p o n  c o n s i d e r a t i o n  o f  f a c t o r s  s u c h  a s  ( 1 )  t h e  e f f e c t  o f  t h e  

r e t r o a c t i v e  a p p l i c a t i o n  o f  l e g i s l a t i o n  a m e n d i n g  a  t a x  o n  a  

t a x p a y e r ' s  v o l u n t a r y  a c t  t h a t  w a s  i n f l u e n c e d  b y  t h e  

t a x p a y e r ' s  u n d e r s t a n d i n g  o f  t a x  i n c i d e n c e  o r  c o n s e q u e n c e  a t  

t h e  t i m e  o f  t h a t  a c t ,  e s p e c i a l l y  i f  t h e  t a x  t o  b e  i m p o s e d  o r  

a m e n d e d  i s  " n o v e l , "  ( 2 )  t h e  s u f f i c i e n t  c e r t a i n t y  o f  t h e  

t a x p a y e r ' s  e x p e c t a t i o n  o f  m o n e y  t h a t  i s  j e o p a r d i z e d  b y  t h e  

r e t r o a c t i v e  l e g i s l a t i o n ,  ( 3 )  t h e  l e n g t h  o f  t h e  p e r i o d  o f  t h e  

l e g i s l a t i o n ' s  r e t r o s p e c t i v e  a p p l i c a t i o n ,  a n d  ( 4 )  t h e  

i m p o r t a n c e  o f  t h e  p u b l i c  p u r p o s e  t o  b e  s e r v e d  b y  t h e  a c t i o n .  

T h e  f i r s t  t h r e e  e l e m e n t s  a r e ,  t o  s o m e  d e g r e e ,  b a s e d  o n  t h e  

t a x p a y e r ' s  e x p e c t a t i o n s ,  w h i l e  t h e  f o u r t h  i n v o l v e s  a  

d e t e r m i n a t i o n  o f  a  p u b l i c  i n t e r e s t  t h a t  n e c e s s i t a t e d  t h e  

a c t u a l  e n a c t m e n t .

C o m p u t a t i o n  a n d  p a y m e n t  o f  t h e  s e v e r a n c e  t a x  i s  n o t  g r e a t l y  

d e t e r m i n a t i v e  o f  t a x p a y e r s '  t a x a b l e  a c t i v i t i e s  t h a t  g e n e r a t e  

t h e  t a x  l i a b i l i t y ,  n o r  d o e s  t h i s  p r o p o s e d  l e g i s l a t i o n  s e e m  

t o  s t r i k e  a t  a c t i v i t i e s  o f  a  t a x p a y e r  t h a t  r e a s o n a b l y  r e l i e d  

o n  t h e  c u r r e n t  s e v e r a n c e  t a x  r a t e s  b e f o r e  t h i s  b i l l  p r o p o s e d  

a m e n d m e n t  o f  t h a t  t a x .  I t  i s  t h e  l e n g t h  o f  t h e  p e r i o d  o f  

t h e  l e g i s l a t i o n ' s  r e t r o s p e c t i v e  a p p l i c a t i o n  a n d  t h e  

i m p o r t a n c e  o f  t h e  p u b l i c  p u r p o s e  t o  b e  s e r v e d  t h a t  n e e d  b e  

m o s t  c a r e f u l l y  c o n s i d e r e d .

S t a t e  d u e  p r o c e s s  a n d  e q u a l  p r o t e c t i o n  c o n s i d e r a t i o n s :

N o t h i n g  i n  m y  q u i c k  r e s e a r c h  s u g g e s t e d  t h a t  a n  a n a l y s i s  

u n d e r  t h e  s t a t e ' s  " d u e  p r o c e s s "  c l a u s e ,  a r t i c l e  I ,  s e c t i o n  

7 ,  w o u l d  r e a c h  a  c o n c l u s i o n  a t  v a r i a n c e  w i t h  t h e  d e c i s i o n s  

b a s e d  o n  t h e  c o m p a r a b l e  f e d e r a l  p r o v i s i o n  d i s c u s s e d  a b o v e .

S t a t e  " e q u a l  p r o t e c t i o n "  a n a l y s i s  d i f f e r s ,  t h o u g h  t h e  

c o n c l u s i o n  r e a c h e d  u n d e r  t h a t  a n a l y s i s  i s  c o n s i s t e n t  w i t h  

t h e  c o n c l u s i o n s  r e a c h e d  u n d e r  t h e  a n a l y s i s  a p p l i c a b l e  t o  t h e  

f e d e r a l  p r o v i s i o n s .  I n  S t a t e  v .  E r i c k s o n ,  5 7 4  P . 2 d  1 

( A l a s k a ,  1 9 7 6 ) ,  t h e  c o u r t  e s t a b l i s h e d  a  " j i n g l e  t e s t "



a p p r o a c h  f o r  s t a t e - c o n s t i t u t i o n  b a s e d  e e u a l  p r o t e c t i o n  

a n a l y s i s ,  e s s e n t i a l l y  r e q u i r i n g  t h a t  t h e  c o u r t  ( 1 )  a s c e r t a i n  

t h e  p u r p o s e s  o f  t h e  l e g i s l a t i o n  t o  d e t e r m i n e  w h e t h e r  t h e y  

a r e  l e g i t i m a t e ;  ( 2 )  d e t e r m i n e  w h e t h e r  t h e  m e a n s  c h o s e n  t o  

a c c o m p l i s h  t h e  o b j e c t i v e s  a c t u a l l y  d o  s o ;  a n d  ( 3 )  b a l a n c e  

t h e  i m p o r t a n c e  o f  t h e  s t a t e ' s  i n t e r e s t  a g a i n s t  t h e  

c o n s t i t u t i o n a l  r i g h t  i n v o l v e d .  T h e  s t a t e  h a s  p l e n a r y  

a u t h o r i t y  t o  t a x .  A s s u m i n g  a n  a d e q u a t e  r e c o r d , a d d i n g  t o  t a x  

l i a b i l i t y  o n  t h e  i n c o m e  a n d  s e v e r a n c e  t a x e s  p a y a b l e  b y  m a j o r  

p r o d u c e r s  s e e m s  t o  b e a r  a  s t r o n g  c o r r e l a t i o n  t o  t h e  s t a t e ' s  

e f f o r t s  t o  i m p o s e  a  t a x  b u r d e n  o n  t h o s e  w h o  a r e  p r i n c i p a l l y  

r e s p o n s i b l e  f o r  c o n d u c t i n g  m a r i n e  o p e r a t i o n s  i n  a  w a y  t h a t  

i s  e n v i r o n m e n t a l l y  s a f e .  B y  t h a t  a n a l y s i s ,  i f  t h e  

r e t r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  c h a n g e  i s  r e a s o n a b l e ,  t h e  

c o u r t  s h o u l d  r e j e c t  a n y  s t a t e  c o n s t i t u t i o n a l  e q u a l  

p r o t e c t i o n - b a s e d  c l a i m .

J C : g c  

W K G 9 / 0 9 9

E n c l o s u r e



O F F E R E D  I N  T H E  S ENATE

T O :  S E N A T E  B I L L  2 8 6  

P a g e  1, l i n e s  1 3  -  17:

D e l e t e  a l l  m a t e r i a l  a n d  i n s e r t :

" (k) F o r  p u r p o s e s  o f  d e t e r m i n i n g  t h e  t a x  p a y a b l e  

u n d e r  t h i s  c h a p t e r ,  a  t a x p a y e r  w h o  i s  w h o l l y  o r  p a r t i a l l y  

r e s p o n s i b l e  f o r  a  c a t a s t r o p h i c  o i l  d i s c h a r g e  t h a t  c o n s t i t u t e s  

a  d i s a s t e r  e m e r g e n c y  d e c l a r e d  u n d e r  A S  2 6 . 2 3  m a y  n o t  a p p l y  a s  

a  d e d u c t i o n  u n d e r  2 6  U . S . C .  1 6 2  a n d  d a m a g e s ,  p e n a l t i e s  a n d  

e x p e n s e s  i n c u r r e d  b y  t h e  t a x p a y e r  t o  c o n t a i n ,  c l e a n  u p ,  a n d  

m i t i g a t e  t h e  e f f e c t s  o f  t h a t  c a t a s t r o p h i c  o i l  d i s c h a r g e .  I n  

t h i s  s u b s e c t i o n ,  " c a t a s t r o p h i c  o i l  d i s c h a r g e "  h a s  t h e  m e a n i n g  

g i v e n  b y  A S  4 6 . 0 4 . 1 2 0 .
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STEVE C.OWPER, GOVERNOR

P.O. BOX S
JUNEAU, ALASKA 99811-0400 
PHONE: (907) 465-2300 
TELEFAX: (907) 465-2389

April 28, 1989

The Honorable Rick UehUng 
Alaska State Senate 
P.O. Box V 
Juneau, AK 99811

RE: Senate Bill 286
Senate 8111 299

Dear Senator UehUng,

Thank you for the opportunity to comment briefly on Senate Bills 286 
and 299, which wculd amend the corporate Income t?~ and the severance tax 
to deal with spill-related costs. I appreciate ii/- noncern that 1s 
addressed by both bills —  the effect on the gener*- *»nd of the recent 
disaster 1n Prince William Sound. However, I bellev^ ;t would be unwise 
to proceed on either of these bills without a fair amount of further 
study.

Senate B111 286 would amend the corporate Income tax law (AS 43.20) 
to prohibit the deduction of spill related costs. I have attached a 
revised fiscal note, which contains an analysis that touches on some of 
the difficulties 1n this seemingly simple bill. For example, the bill 
might Inadvertently prohibit the deduction of expenses to a fisherman who 
chartered his boat to help 1n the clean-up effort. And, the limitation 
of the deduction denial to Alaska spills raises constitutional problems. 
Further, since our corporate Income tax 1s based on a share of worldwide 
Income, the denial of deductions 1s very severely diluted 1n the case of 
a multinational taxpayer. Thus, the fiscal savings for the general fund 
are small.

Senate B111 299 would amend the severance tax (AS 43.55) to limit 
costs of transportation allowable 1n the net back process to determine 
wellhead value. The taxpayer may not use costs of repairing vessel 
damage associated with a spill, or any extra cost Incurred In 
substituting other vessels, or costs of vessels and equipment used 1n 
clean-up. It 1s my view that most of these costs are not currently 
permitted as reasonable costs of transportation, and that the department 
can meet most of these concerns by regulation. We are currently studying 
the need for regulations 1n this area. I am concerned that section (c)^j) 
of this legislation might Imply that the costs listed are currently 
allowable, giving the oil Industry an argument 1t does not now have.

04-02LH
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In sum, I hope that the legislature goes slowly 1n this area 

department will be pleased to work with you and other Interested 
legislators. I do not believe that precipitous action 1s either 
necessary or advisable.



Department of Revenue 
Amendment 

April 28, 1985

SB 299

AMENDMENT

Section 1, lines 27 - 29 

Delete Subsection (c)(3)

H  e,




