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REQUEST: 

Re'tisi:>n Dale: _3~/-5;.:./...;;9...;;0 __ ""! _____ ~~-
ritle i Relating to Capit al Punishment 

Sponsor:· Fischer 
Requestor :F.i~s_c_h_e ... r _________ _ 

AgencyAfTected : Office of the Governor 
BRU : Elections 

Componen~: I I - primary & General 
Elections 

EXPENDITURES/REVENUES: (Thousands of Dollars) 

OPERATING 
PERSONALS ER VICES 
1RAYa 
COmRACJ1JAL 
SUPPLIES 
EQUIPMEN1' 
LAND&SfRucrtJRES 
GRANTS. CLAIMS 
MISCEU.ANEOUS 
TOTAL OPERATING 

CAPITAL 

REVENUE 

POSITIONS: 

RJIL.TIME 
PART-TIME 
TEMPORARY 

FY91 FY92 

2 .2* -0-

2.2* -0-

I .. 

ANALYSIS : (Auach a separate page if necessary) 

FY93 FY94 FY9S FY96 

-0- -o- -0- -0-

-o- -0- -o- -0-· 

. I 

-0-

-0-

I 
The fiscal impact for FY 90 i s -0-* Costs included cover 2 to 3 pages in each Official Election Pamphlet, 
for printing and typesetting, and costs es t imated to cover computer 
pr o amming requirement s for vote counting purposes. 

.... 
Approved by Commissioner: -~~~~~!E:=======--­
Agency : Djv ision of Elections 

Distribution (by preparea>) : 
Legislative Fmance 
Legislative Sponsor 
RequeslOr 
Orfice of Management and Budget 
Impacttd Agency(ics) 

~~~~ _= :Jt::.,,:}1:4:,6:1:1 :::::.: 

Date : _...Jc:.-· ,5:--=-· .. ...r;.94_~...__ 

1 2 page_ of -
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CON'l'INUJ\'l'!OU or l:'lSC/\L NO'l'E /\N/\LYS!S 

For Bill/Resolution Uo. CSSB 17 (Jud) 

However, these costs are based on the assumption that all 
candidates and issues will fit on three ballot cards, which is the 
norm. 1t should be· lloted, however that should the inclusion of 
this issue require a '1th ballot to be printed, the cost increase 
would have to be calculated at 16 cents per ballot x approximately 
320, ooo voter~. 1'he total cost of printing the additional ballot 
card would be $51.2 

Under these circumstances the fiscal note would be: 

53.4 
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REQUEST: 
FISCAI" NOTE . 

Revision Daus:--------~-­Title: "An Act relating to capital 
punislment." 

Sponsor: Senator Fischer 
Rcqu~wr: ______________________ __ 

Agency Atfcctod ;Department of Corrections 
BRU: Statewjde Q?erations 

Componen~=---------------------

EXPENDITURES/REVENUES: (Thousan.rts of Dollars) 

OPERATING FY91 FY92 FY93 FY94 FY9S FY96 
PERSON AL SERVICES 
lMVEL 
CONTRACI'UAL 
SUPPLIES 
EQUIPMENI' 
LAND & STRuc:ruRES 
CRANI'S, CLAIMS . 
MISCEU.ANEOUS 

TOTAL OPERATING -0- -o- -0- -o- -0- -o-

CAPITAL -0- 300.0 -0- -0- -o- -0-

REVENUE -0- -0- -0- -o- -0- -0-

FUNDING: (Thousands of Dollars) 

GENERAL FUND 

I I 
FEDERALf'UNDS 
ornER 
'TUTAL -0- 300.0 -0·· -0- -0- -0-

POSITIONS: 

1~= I -0- -o- -0- -0- -0- -0-
.,._ 

TEMPORARY 

ANALYSIS : (Attach a separaie page if necessary) 
Capital construction cost for execution area and attendee waiting area. 
Total of 1,000 square feet at $300 per square foot . 

,'. ~-6". ~µ,.,_ 
Prcparedby: Susan E. Knighton, Director 
Division:· Adninistrf?tive Services 

Phone : __ 4_6_,5_-... 3.-37...,6,__ __ _ 
oaie : ___ o_3~11_2_1_90..._ __ __ 

Approved by~--~---- - --1.__\ .~,o~ h~ Bg..<MJ:t Daie: _ ..... 03-..1-..12-./..._90.___ __ 
Agency: De~~rrecJ\\Ons~ 
Disaibution (by preparer): 

Legislative Finance 
Legislative Sponsor 
Rcquc:stoc 
Office of Management and Budget 
Impacted Agcncy(i~) page_!_ of~ 



:: STA'l'.B.OP ALASKA 
1990 LBOISLATIVB SBSSION · 

. . 
· . ., ~ Venioa: 0881 17..(Judlcliry) 
. . . P\&bU1b D.ic.: . 1121/lt .. -. 

FISCAL NOTE 
RBQUBST: 
Rovitioa Pit. S/1190 ASIDC)' Aft'K&ld: 
Tid•: An act related C!ptt!J punllhmtnt BRU: 

Spamor: F11Chtr, Kelly, Peare. ••• 
Requeltot: 

' 
OPERATING FY90 PY 91 JlY 92 

Ptnoa&l S.rvico. 88.9 
Travel 112.5 
Coatractu&l 1ee.o 
BuppliOI " 

Bqulpm.nt 15.7 
~· . 

L&Ad a: Set~fartl 
Orantl & Cialma 
TOTAL OPERATING o.o o.o seo.e 

CAPITAL L· 
RBVE@! 

FUNDING: (nauaandl of Dollan) ... 
General F\&Dda o.o 0.0 380.S 
Podcral Pundl 
Othtr 

TOTAL o.o o.o 380.6 

PO&mONS: 

TemPorary 

ANALYSIS: (Auach a l8pl!'&to pap if Dee41111rY) 

FY93 
ee.s 

112.5 
1ee.o 

384.B 

384.8 

384.8 

Aluka Oourt Syatem 
Tt1al Oourta 

PY9~ FY95 
ee.a 88.3 

112.5 112.5 
1 ee.o 185.(.} 

3e4.e 384.8 
.· 

384.8 384.8 

354.8 384.8 

Phone: 284 .. 8228 
Dator OS/OB/90 

Date: 03108/90 

Pago l ot 3 



Voter approval of capital puni•hmont will result in an estimated 
10 capital punishment trials eaoh year. 'l'h••• trial• will result 
in ad~itional coats for the tollowing reaaonsa 

i. Peraonnal Coats and Relat•d Costs. E>Ctenaive laqal research 
ia required for capital otten1e1. Additional law clerks will be 
n~eded to re•earch motions and other ju4ioia1 ciu••tions. 
Courtroom sacurity will have to be 1trengthened tor th••• ca8em. 
contractual fund• tor ••curity servieea in other courta will be 
needed. 

2. Travel Coate. Since death penalty ca••• are otten aubject to 
intense media •xPo•ure, expen1ea a•aoeiated with jury 
sequestration and with change ct venue can be expected. 

3. Juror Selaction. Juror• must 
capital ca••• and acme courts 
private. More jurora must ba 
lonqer, with mere challenges for 
hi9her jury tee •"P•nditurea. 
costs oan be expectad. 

b• questioned individually in 
have required queatieninq in 
called and the prooe•• takea 

cause, all of Which reaulta in 
similarly, additional bailirr 

4. Transcription Coats. Preparation at the vcluminoua record 
whioh aooompaniea a daath penalty oa•• will ~eault in additional 
transcribing cost•. 

s. Equipment. courtroom seourity requirement• will neee1•itate 
the inatallation metal dateotora in major court locations and the 
use ot hand-held detectors in smaller oourt• t:o ac~''••n trial 
spectators. 

Th• ••timatad annual cc•t• a•aociated with th••• items are 
•wmnarizad in th• attachad achedula. 

.· 
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'  ALASKA COURT SYSTEM
'ih

Effltaoal Saalaai
Law Clark I, Rang* 13D, 
Anchorage, PFT -12 Month*

Law Clerk I, Rang* 13D, 
Fairbanks, PFT -  12 Month*

Total Personal Service*

Traval

Jury sequestration -  meal* and lodging

Contractual

Security guard servloee for courts outside Anchorage 
Jury feea 
Bailiff cost*
Transcription

Total Contractual

Equipment (one-time Items)

Standard office equipment and reference materials 
for law dark*

Walk-through metal detectors for Anchorage, 
Fairbanks, Juneau, and Ketchikan and hand-held 
metal detector* for other superior courts

Total Equipment

Total First Year Cost

Salary

820,340

33,016

Benefits

$11,095

12,080

Total

$40,435

45,696

86,331

112,600

10,000
06,000
10,000
50,000

166,000

3,249

12,460

15,699

$380,530

Page 3 of 3



'I'lr/tix*VI* '■ /• 
.4

mv&t.
m

STATE OF ALASKA BILL VERSION: cssb 17 (JUD)
1990 LEGISLATIVE SESSION PUBLISH D A T E : _______________

FISCAL NOTE
R E Q U E S T :  _____________  _______

> iC*i

i
wiFr- ■

k;if

Revision Date: March 12, 1990

Title ; "An Act authorizing capital 

punishment..."

Sponsor: Senate Judiciary

Requestor: Senate Finance

Agency Affected: Department of Law 

B R U : Prosecution

r n m jv w m c -  Criminal Appeals and" 

Special Prosecutions

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Pollan)

OPERATING FY 91 FY 92 FY 93 FY 54 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

-0- 380.7 695.9 995.7 995.7 995.7

-0- 138.5 266.5 394.5 394.5 394.5

-0- 222.4 506.4 724.4 724.4 724.4

-0- 27.9 40.8 5J S . 2 46.2 4 b . 2

-0- 47.5 42.0 41.0 -0- -o-

TOTAL OPERATING -0- 817.0 1,551.6 2,210.8 2,160.8 2,160.8

C A P I T A L

R E V E N U E

F U N D I N G :  (Thousands of Dollars)

P O S I T I O N S :

A N A L Y S I S  : (Attach a separate page if necessary)

Please see the attached analysis.

,. Richard I. Pegues, Director

PLUS

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

-0- 817.0 1,551.6 2,210.8 2,160.8 2,160.8

PLUS

Prepared b y :
Division Administrative Services:ranve services________ f\
Approved by Commissioner: Doug1as B ‘ Bai1y 
Agency: Department of Law

Distribution (by preparer):

Legislative Finance.
Legislative Sponsor 

Requestor

Office of Management and Budget 

Impacted Agency (ics)

1 .  a .  /  port- J
,/ffitorney General

„  465-3672
P h o n e :   _

Harch 12, 1990

D a t e :  Harch 1 2 »

page. of

FULL-TIME
PART-TIME
TEMPORARY

-0- 7 13 19 19 19

PLUS
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F o r  Bill/Resolution No. cssb 17 (Jud)

The Department of Law has been requested to revise its fiscal note for this 

bill, dated March 3, 1989, on the basis of its current homicide caseload, in order to 

determine if the caseload assumptions used in the March 3, 1989 fiscal note are still 

valid. Because of the high cost, which the department could foresee would be necessary to 

implement the bill, the fiscal note costs were developed in :z  conservative a manner as 

possible, as were the assumptions upon which those costs were based.

The department's criminal division currently has sixteen pending murder trials 

where aggravating factors are present that would justify the death penalty, had the bill 

already been the law. Likewise, the department's Office of Special Prosecutions and

Appeals is currently handling eight first degree murder appeals where these factors are 

also present. Based on this current data, there cannot be any suggestion that the

assumptions used in the 1989 fiscal note were overstated. If anything, they may be 

understated by as much as one-thi rd or more. However, because the number of murders 

committed in Alaska varies somewhat from year-to-year, the department believes that the 

realistic approach is to use the assumptions given in the March 3, 1989 fiscal note. 

Consequently, this analysis is repeated below.

The department believes firmly that the costs are fairly presented and represent

the minimum amount that it would require tc carry out the bill's provisions.

This bill would authorize capital punishment, classify murder in the first 

degree as a capital felony, and establish sentencing procedures for capital felonies. 

Section 9 of the Senate Judiciary Committee substitute for the bill adds a new chapter to 

AS 12, which grants prosecutors the discretion whether to seek the death penalty against a 

defendant. As was pointed out in the Department of Law's fiscal note of January 20, 1989, 

the death sentence would not be imposed unless at least one of several specified 

aggravating factors was found to exist and the aggravating factor, or factors, was not 

outweighed by mitigating factors.

Overview

Capital felony trials would be bifurcated, or held in two parts. The first part 

would determine innocence or guilt; the second part would determine whether aggravating 

factors exist sufficient to justify the death penalty; whether mitigating factors exist 

that outweigh the aggravating factors; and whether the defendant should be sentenced to a 

term of imprisonment or to death. At the current time, there are 10 to 12 first degree

murder convictions each year where circumstances may be present that could result in

bifurcated trials. In view of the discretion provided to prosecutors by the committee 

substitute; however, the department anticipates that about six bifurcated trials would be 

required annually if the bill is enacted.

Consequently, the Department of Law estimates that four capital felony

convictions, with aggravating factors sufficient to justify a death sentence (and where a

sentence of death is imposed) will occur each year. The department also estimates that it 

will attempt to seek the death penalty in two additional capital felony cases, where it 

may not be successful. Thus, the department must be prepared to prosecute capital 

felonies on six occasions each year, and it must also be prepared to handle a multi-year 

appellate review process that will grow at an accumulating rate of four cases per year. 

The experience in other states is that capital trials require far more in the way of 

prosecution and investigative resources than first degree murder cases that do not include 

the death penalty.

page. of— IS.
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C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N ALYSIS

F o r  B i l l /R eso lu t ion  No. cssb 17 (jud)

. ,
.

In its several reviews of capital penalty laws, the United States Supreme Court 

has repeatedly stated, "death is different." Consequently, the Supreme Court has required 

that states accord capital defendants procedural and substantive protections that go far 

beyond those required for noncapital defendants. The Court has, in effect, mandated that 

capital defendants be accorded "super" due process. The federal courts have consistently 

held that capital cases demand special consideration, both at trial and on appellate 

review, because of the exceptional and irrevocable nature of the penalty involved.

In order to meet this heightened level of due process, it will be necessary for 

the state to employ far greater prosecution resources. Many of the thirty-seven states 

having a death penalty, for instance, provide two defense attorneys to capital defendants 

to insure that the due process safeguards required by the courts are met. Likewise, the 

state's prosecution case must also be properly represented. During and prior to the trial 

phase, crime scene evidence will have to be examined and presented by highly qualified 

forensic experts, because the state's burden of proof will become more severe under these 

heightened standards. Psychiatric experts v/ill also be required during the trial phase, 

during sentencing proceedings, and during the appellate review, to rebut and overcome 

competency and psychiatric defenses to both the substantive charge and the capital 

sentence. Recent cost studies of capital trials in other states indicate that expert 

witness expenses for both the trial and sentencing proceedings cost about $60,000, on the 

average. A lesser, but still significant, cost for experts is also required for appellate 

reviews.

A sentencing proceeding, or the penalty phase of a capital trial, is 

categorically different in character, procedure, and magnitude from any counterpart in a 

noncapital trial, and it accounts for a large part of the increase in costs. The 

heightened due process requirements, and the right to effective assistance of counsel, 

apply equally to the sentencing phase as they do to the trial phase. At this stage of the 

proceeding, the defense may be expected to use many of the socio-psychiatric witnesses 

employed during the trial phase. Additionally, the defense may also use the defendant's 

family, friends, neighbors, co-workers, school personnel, and social workers as witnesses. 

The defense's sentencing phase investigations will involve a complete retrospective 

analysis of every positive aspect of the defendant's life from the day of birth to the 

date of sentence. The prosecution, on the other hand, must interview each of the 

defense's witnesses to rebut mitigation evidence, and present its own witnesses to prove 

its aggravating factors. In a recent California case, 240 persons were investigated and 

interviewed as potential witnesses and 120 were eventually called as witnesses in a single 

sentencing proceeding. In view of the foregoing, it appears likely that the same level of 

state resources, needed for the John Kenneth Peel and Neil Mackay trials, will also be 

needed for many of the capital murder trials. for example, a fivefold increase in 

pretrial motion practice, often involving a state's supreme court, has occurred in other 

states between capital and noncapital first degree murder cases.

Lastly, post-conviction appellate reviews of death sentences will also require a 

substantial expenditure of state resources. Initially, challenges to the law itself can 

be expected to be taken to the Alaska Supreme Court on the basis of both state and federal 

constitutional due process, equal protection, and cruel and unusual punishment doctrines. 

Such challenges should be expected during the first two or three years after the 

provisions of the bill go into effect. Otherwise, the bill provides for a straightforward 

appeals process to the Alaska Supreme Court, but death sentences will nonetheless result 

in lengthy and complicated appellate litigation. This is because of the substantial 

appellate avenues available to capital defendants in the federal court system, primarily

page 3 o f __



C O N T IN U A T IO N  o f  F IS C A L  N O T E  ANALYSIS

F o r  B i l l /R eso lu t ion  No. cssb 17 (jud)

on claims of due process, competency, and newly disci vered evidence. Typically, these 

cases move up and down throughout the state and federal court systems, and involve the 

state superior and supreme courts, the U.S. Supreme Court, and the U.S. Circuit Court of 

Appeals, and the U.S. District Court. In the federal system, it is standard and accepted 

practice for the defense to raise each issue on appeal as a separate action, and new 

issues are not raised until after the earlier issue has been completely adjudicated, 

further lengthening the appellate review process. As a result, it should be expected that 

many years will pass before a death sentence can be carried out.

Implementation

The Department of Law anticipates that the time from when an offense is

committed until a capital felony trial takes place will be between one and two years after

the bill takes effect, although up to two trials may begin during the first year._

Likewise, the post-conviction appellate review process will not commence until sometime 

during the second year. For these reasons, the department has developed a multi-year 

implementation plan for this fiscal note.

During the first year, it will be necessary to add three attorneys, two 

paraprofessionals, and two legal secretaries to handle capital felony prosecutions. 

Although only two bifurcated trials may actually get underway during the first year,

substantial time will be required preparing for trial. This includes advising police 

investigators, examining evidence, interviewing witnesses, consulting with psychiatric and 

forensic experts, and initiating, responding to, and arguing pretrial motions. Also, 

preparation work on all six capital felonies expected to occur during the first year must 

begin as soon as possible after an offense is committed.

The "super" due process required by the courts in death penalty cases, and the 

requirement for a separate sentencing proceeding, will more than triple the work of the 

department's staff who handle these cases, compared with noncapital first degree murder 

cases. Extraordinary amounts of attorney and paraprofessional time will be needed to 

satisfy these minimum, mandatory requirements. As a consequence, capital felony 

prosecutions could not readily be undertaken in any of the department's offices, except 

for Anchorage and Fairbanks, without providing special prosecution staff on a case-by-case 

basis. And, even at Anchorage ana Fairbanks, the existing staff would have to be 

substantially augmented each time a capital felony is handled. All of the positions to be 

added to handle capital trials and post-conviction death sentence appeals would be located 

in the department's Office of Special Prosecutions and Appeals, in Anchorage.

During the second year, four or more additional capital felonies are expected to 

go to trial, and six new capital felony offenses will occur. At this point, it will be 

necessary to add one attorney, one paraprofessional, and one legal secretary to help 

handle the increasing capital felony trial caseload. It will also be necessary to 

establish a capital felony appeals staff during the second year, when appeals from the 

first two trials are expected to begin the appellate review process. Initially, one 

attorney, one paraprofessional, and one legal secretary will be needed to handle capital 

felony appeals.

During the third year, the number of bifurcated trials should equal the number 

of new capital offenses, although some compression and overlapping of the caseload will 

likely occur. Consequently, it will be necessary to increase the trial staff during the 

third year,, in order to handle the total annual workload, and to insure against speedy

H V v ' •
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CONTINUATION of FISCAL NOTE ANALYSIS 
For Bill/Resolution No.. CSSB 17 (Jud)

trial problems. Post-conviction capital felony appeals will have reached six by year 

three, and they will continue to increase at the rate of four new cases each year, 

thereafter. It will, therefore, be necessary to increase the appeals staff in the third

year.

It is not possible to accurately predict the eventual annual costs of a capital 

felony law beyond its first three or four years. There are simply too many unknowns. 

However, the costs that have been predicted are conservative. The following factors have 

been considered in arriving at these costs.

1) Capital felony due process and bifurcated trial requirements will more than 

triple the cost and time spent in prosecuting six first degree murder offenses, at a 

minimum.

2) The time required for a bifurcated trial will probably vary between two 

months and six months, although time lines are completely uncertain, and extremes will 

most likely be the rule. Serious overlapping and scheduling conflicts between 

investigations, trials, and available staff time will undoubtedly occur.

3) Pretrial motion practice will increase dramatically, resulting in additional

scheduling problems

4) Logistics problems will occur at most locations, except Anchorage and 

Fairbanks, and these problems will become more severe the smaller and more remote the 

location.

5) Witness travel and subsistence will be expensive because of the large number 

of witnesses that will be required for both the trial and the sentencing phases of capital 

felony prosecutions, and in many cases this includes out-of-state travel.

6) Staff travel and per diem will likewise be expensive for trials held outside 

of Anchorage. Extensive staff travel expense will also be necessary, for trials held at 

all locations, to interview both prosecution and defense witnesses who will appear at 

sentencing proceedings.

7) One of the most complex murder prosecutions ever held in Alaska was the John 

Kenneth Peel trial. Because this case involved extraordinary evidence problems, it 

probably represents costs that are outside the norm. Due to this and other complications, 

Peel case costs included two grand jury proceedings and two trials. But there can be no

question that the state will have to provide a nearly comparable effort if it is to

prevail in death penalty cases. By comparison, capital felony trials will be held in two 

parts, necessitate considerable expert testimony and depositions, involve two separate 

sets of witnesses, and require extensive staff travel. For this reason, the average

prosecution costs of a bifurcated capital felony case has been projected to be $ 284,300

or 48% of the $ 597,000 cost of the first Peel trial.

8) The cost for appeals is shown only through the third year; however, this 

cost will ultimately grow enormouj’y. The average length of time between a death sentence 

conviction and an execution in the United States is ten years, and this average is growing 

each year. At some point, the state will have to provide enough resources to respond to 

the appeals of forty or more capital felony defendants, annually.

page 5__ 0f ___ 10.
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CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l /R eso lu t ion  No. -  CSSB 17 <Jud)

9) Consequently, the following per trial expense estimates have been used to 

calculate the costs of this fiscal note.

Capital Felony Trials

- Witness travel and Subsistence, $50,000 per case.

- Staff travel and Fer Diem, $7,500 per attorney, $5,000 per

paraprofessional, $3,000 per secretary, per annum.

- Expert Witness Fees, $60,000 per case.

- Witness fees paid to others, $6,000 per case.

- Deposition/court reporter charges, $20,000 per case.

Death Sentence Appellate Review

- Staff Travel, $7,500 per attorney, $5,000 per 

paraprofessional, per annum.

- Expert Witness Fees, legal scholars for years, two and 

three only, $30,000, each year. Socio-psychiatric experts, 

$25,000, per annum.

- Deposition/court reporter costs, $10,000 per annum.

Page. Of-JO.



Fiscal Analysis 

Cost Sumnary (First Year - FY 92 - Capital Trials)

Object

100 - Salaries & Benefits

200 - Travel

Witness Travel & Subsist 

Staff Travel and Per Diem

300 - Contractual 

Communications, Copy, 

Document Production, 

Expert Witness 

Witness Fees 

Depositions 

Office Space Leases 

WP Maintenance 

Westlaw

400 - Supplies 

Office Consumables 

Law Library 

New Position Supplies

500 - Equipment

New Position Equipment

PC/Word Processing

TOTAL

Assoc. 

Atty I

47.4

Legal 

Sec I

32.4

Legal 

Sec I

32.4

TOTAL

380.7

77.8 73.2 73.2 47.4 44.3 32.4 32.4 380.7

20.0 20.0 20.0 20.0 20.0 -0- -0- 100.0

7.5 7.5 7.5 5.0 5.0 3.0 3.0 38.5

27.5 27.5 27.5 25.0 25.0 3.0 3.0 138.5

3.6 3.6 3.6 2.4 2.4 2.4 2.4 20.4

24.0 24.0 24.0 24.0 24.0 -0- -0- 120.0

2.4 2.4 2.4 2.4 2.4 -0- -0- 12.0

8.0 8.0 8.0 8.0 8.0 -0- -0- 40.0

3.9 3.9 3.9 2.7 2.2 2.2 2.2 . 21.0

-o- -0- -0- -0- -0- 1.5 1.5 3.0

1.2 1.2 1.2 1.2 1.2 -0- -0- 6.0

43.1 43.1 43.1 40.7 40.2 6.1 6.1 222.4

1.8 1.8 1.8 1.8 1.8 1.2 1.2 11.4

1.2 1.2 1.2 1.2 1.2 -0- -0- 6.0

1.5 1.5 1.5 1.5 1.5 1.5 1.5 10.5

4.5 4.5 4.5 4.5 4.5 2.7 2.7 27.9

2.5 2.5 2.5 2.5 1.5 1.5 1.5 14.5

4.0 4.0 4.0 4.0 4.0 6.5 6.5 33.0

6.5 6.5 6.5 6.5 5.5 8.0 8.0 47.5

I59.4 154.8 154.8 124.1 119.5 52.2 52.2 817.0

CONTINUATION 
of FISCAL 

NOTE 
ANALYSIS 

For 
B

ill/R
esolution 

N
o. 

cssb 17 
(jUdi



p
a
g
e

m m /■ imw m - dm - ' ■ ] f:rd‘ ~ ■

Fiscal Analysis CSSB 17 (Jud)

Cost Summary (Second and Third Years: Additions - FY93 and FY94 - Capital Trial s)

Object Atty V

Second Year

Assoc Legal 

Atty 1 Sec 1 TOTAL Atty IV

Third 

P/A II

Year

Legal 

Sec I TOTAL

100 - Salaries & Benefits 77.8 47.4 32.4 157.6 73.2 44.3 32.4 149.9

77.8 47.4 32.4 157.6 73.2 44.3 32.4 149.9

200 - Travel

Witness Travel & Subsist 50.0 50.0 -0- 100.0 50.0 50.0 -0- 100.0

Staff Travel and Per Diem 7.5 5.0 3.0 15.5 7.5 5.0 3.0 15.5

57.5 55.0 3.0 115.5 57.5 55.0 3.0 115.5

300 - Contractual 

Communications, Copy, 

Document Production, 3.6 3.6 2.4 9.6 3.6 3.6 2.4 9.6

Expert Witness 60.0 60.0 -0- 120.0 60.0 60.0 -0- 120.0

Witness Fees 6.0 6.0 -0- 12.0 6.0 6.0 -0- 12.0

Depositions 20.0 20.0 -0- 40.0 20.0 20.0 -0- 40.0

Office Space Leases 3.9 2.7 2.2 8.8 3.9 2.2 2.2 8.3

WP Maintenance -o- -0- 1.5 1.5 -0- -0- 1.5 1.5

Wcstlaw 1.2 1.2 -o- 2.4 1.2 1.2 -0- 2.4

94.7 93.5 6.1 194.3 94.7 93.0 6.1 193.8

400 - Supplies

Office Consumables 1.8 1.8 1.2 4.8 1.8 1.8 1.2 4.8

Law Library 1.2 1.2 -0- 2.4 1.2 1.2 -0- 2.4

New Position Supplies 1.5 1.5 1.5 4.5 1.5 1.5 1.5 4.5

4.5 4.5 2.7 11.7 4.5 4.5 2.7 11.7

500 - Equipment

New Position Equipment 2.5 2.5 1.5 6.5 2.5 2.5 1.5 6.5

PC/Word Processing 4.0 4.0 6.5 14.5 4.0 4.0 6.5 14.5

6.5 6.5 8.0 21.0 6.5 6.5
1

8.0 21.0

TOTAL 241.0 206.9 52.2 500.1 236.4 203.3 52.2 491.9
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Fiscal Analysis CSSB 17 (Jud)

Cost Summary (Second and Third Years Additions - FY93 and FY94 - Appellate Review Process)

•a
uinn

vu

Object

100 - Salaries & Benefits

200 - Travel
Staff Travel^and Per Diem

300 - Contractual 
Communications, Copy, 
Document Production, 

Expert Witness 
Depositions 
Office Space Leases 

WP Maintenance 
Westlaw

400 - Supplies 
Office Consumables 
Law Library 
New Position Supplies

500 - Equipment
New Position Equipment
PC/Word Processing

TOTAL

Second Year Third Year

Atty V
Assi ; 
Atty 1

Legal 
Sec I TOTAL Atty IV P/A II

Legal 
Sec I TOTAL

77.8 47.4 32.4 157.6 73.2 44.3 32.4 149.9

77.8 47.4 32.4 157.6 73.2 44.3 32.4 149.9

7.5 5.0 -0- 12.5 7.5 5.0 -0- 12.5

7.5 5.0 -0- 12.5 7.5 5.0 -0- 12.5

3.6 3.6 2.4 9.6 3.6 3.6 2.4 9.6

30.0 25.0 -0- 55.0 -0- -0- -0- -0-

5.0 5.0 -0- 10.0 -0- -0- -0- -0-

3.9 2.7 2.2 8.8 3.9 2.2 2.2 8.3

-0- -0- 1.5 1.5 -0- -0- 1.5 1.5

2 A 2.4 -0- 4.8 2.4 2.4 -0- 4.8

9 38.7 6.1 89.7 9.9 8.2 6.1 24.2

1.8 1.8 1.2 4.8 1.8 1.8 1.2 4.8

1.2 1.2 -0- 2.4 1.2 1.2 -0- 2.4

1.5 1.5 1.5 4.5 1.5 1.5 1.5 4.5

'f.5 4.5 2.7 11.7 4.5 4.5 2.7 11.7

2.5 2.5 1.5 6.5 2.5 2.5 1.5 6.5

^.0 4.0 6.5 14.5 4.0 4.0 6.5 14.5

6.5 6.5 8.0 21.0 6.5 6.5 8.0 21.0

141.2 105.1 49.2 292.5 101.6 67.5 49.2 218.3
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Object

100 - Personal Services

200 - Travel

300 - Contractual

400 - Supplies

500 - Equipment

TOTAL

Fiscal Analysis CSSB 17 (Jud) 

Cumulative Implementation Cost by Year

Prosecution Costs 

Year 1 Year 2 Year 3 Year 4+ 

380.7 538.3 688.2 688.2

138.5 254.0 369.5 369.5

222.4 416.7 610.5 610.5

27.9 29.1 36.3 31.8

47.5 21.0 21.0 -0-

817.0 1,259.1 1,725.5 1,700.0

Appellate Review Costs 

Year 1 Year 2 Year 3 Year 4+

-0-

-0-

-0-

157.6 307.5 307.5

12.5 25.0 25.0

-0- 89.7 113.9 113.9

-0- 11.7 18.9 14.4

2 1 .0  2 0 .0  - 0 -

-0- 292.5 485.3 460.8
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C O N T IN U A T IO N  o f  F ISC A L  N O T E  ANALYSIS 

For Bill/Resolution N n - C S S B ~ (Jud )

T h e  p a s s a g e  o f  d e a t h  p e n a l t y  l e g i s l a t i o n  w o u l d  h a v e  a 
d r a m a t i c  fiscal i m p a c t  on the O f f i c e  o f  P u b l i c  A d v o cacy. T h e  O P A  
is p u r e l y  a r e a c t i v e  a g e n c y  and m u s t  p r o v i d e  legal r e p r e s e n t a t i o n  
w h e n  a p p o i n t e d  b y  the court. T h e  O P A  is r e s p o n s i b l e  for 
p r o v i d i n g  r e p r e s e n t a t i o n  to i n d i g e n t  c r i m i n a l  d e f e n d a n t s  in c a s e s  
w h e r e  the A l a s k a  P ublic D e f e n d e r  A g e n c y  ha3 a c o n f l i c t  of 
interest.

S e c t i o n  9 of the S e n a t e  J u d i c i a r v  C o m m i t t e e  s u b s t i t u t e  
for this b i l l  adds a n e w  c h a p t e r  to A S  12, w h i c h  g r a n t s  
p r o s e c u t o r s  the d i s c r e t i o n  w h e t h e r  to s e e k  the d e a t h  p e n a l t y  
a g a i n s t  a d e f e n d a n t .  The  D e p a r t m e n t  o f  L a w  h a s  e s t i m a t e d  t h a t  it 
w o u l d  s e e k  the d e a t h  p e n a l t y  in a p p r o x i m a t e l y  six cases a n n u al lv. 
T h e r e f o r e ,  O f f i c e  o f  P u b l i c  A d v o c a c y  a n t i c i p a t e s  that it w o u l d  be 
r e s p o n s i b l e  for t w o  c a p i t a l  ca ses in FY92. This e s t i m a t e  is 
d e p e n d e n t  u p o n  the f o l l o w i n g  two a s s u m p t i o n s :  (1) a s l i g h t
n u m e r i c a l  i n c r e a s e  in the n u m b e r  of c a p i t a l  f e l o n y  c ases w h i c h  
fall w i t h i n  the O P A  s t a t u t o r y  m a n d a t e ,  and (2) the D e p a r t m e n t  of 
L a w  w i l l  n o t  s e e k  the d e a t h  p e n a l t y  in m o r e  than six cases  
a n n u a l l y .

T h e  O f f i c e  of P u b l i c  A d v o c a c y  w o u l d  a s s i g n  at l e a s t  two 
e x p e r i e n c e d  a t t o r n e y s  to e a c h  c a p i t a l  c a s e  in a c c o r d a n c e  w i t h  the 
p o l i c y  o f  n u m e r o u s  states in w h i c h  the d e a t h  p e n a l t y  has b e c o m e  
law. E a c h  c a s e  will n e c e s s i t a t e  an e x h a u s t i v e  p r e t r i a l  
i n v e s t i g a t i o n ,  c o n t r a c t s  w i t h  n u m e r o u s  e x p e r t  w i t n e s s e s ,  a n d  
e x t e n s i v e  l i t i g a t i o n  of legal issues d u r i n g  p r e t r i a l  p r o c e e d i n g s ,  
trial, a n d  n u m e r o u s  a p p e l l a t e  stages.

T h e  N e w  York D e f e n d e r  A s s o c i a t i o n  e s t i m a t e d  e x p e r t  
w i t n e s s  fees at $60,000 p e r  case.. F u r t h e r ,  t ravel costs w i l l  be 
e x t r a o r d i n a r i l y  h i g h  b e c a u s e  this A n c h o r a g e - b a s e d  d e a t h  p e n a l t y  
t e a m  m u s t  p r o v i d e  s t a t e w i d e  r e p r e s e n t a t i o n .

It is a n t i c i p a t e d  that the O f f i c e  o f  P ublic A d v o c a c v  
w i l l  h a v e  to c o n t r a c t  for r e p r e s e n t a t i o n  in a t  least o n e  d e a t h  
p e n a l t y  c a s e  p e r  year. S u c h  a cas e w o u l d  a r i s e  w h e n  O P A  h a s  a 
c o n f l i c t  of interest. T h e  N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  has 
e s t i m a t e d  the c o s t  of d e f e n s e  se rvices in e a c h  case to be 
$350,000.



C O N T IN U A T IO N  o f F ISC A L  N O T E  ANALYSIS

For Bill/Resojution No. C S S B  17 (Jud) 

P e r s o n a l  S e r v i c e s  

A n c h o r a g e  

A t t o r n e y  V
S a l a r y  & B e n e f i t s  =  $ 79.6

A t t o r n e y  IV
S a l a r y  & B e n e f i t s  = 74.8

I n v e s t i g a t o r  III
S a l a r y  & B e n e f i t s  =  ’ 52.0

L e g a l  S e c r e t a r y  I =  32.8

S u b t o t a l  P e r s o n a l  S e r v i c e s  $ 2 3 9 . 2

Travel
»

N e c e s s a r y  t r a v e l  for c o u r t  h e a r i n g s ,  
i n v e s t i g a t i o n ,  e x p e r t  w i t n e s s e s , etc. 35.0

C o n t r a c t u a l

A d d i t i o n a l  o f f i c e  for four p o s i t i o n s  
in A n c h o r a g e  = $16,200 16.2

E x p e r t  w i t n e s s  fees b a s e d  on two
cases per y e a r  at $60,000 p e r  c a s e  120.0

C o n t r a c t  r e p r e s e n t a t i o n  for o n e  c a s e  
per y e a r  w h e r e  O P A  has a c o n f l i c t  o f  
interes t a t  $ 3 5 0 , 0 0 0 ' per c a s e  1 ’ 350.0

S u b t o t a l  C o n t r a c t u a l  $ 4 8 6 . 2

S u p plies

Statio n a r y ,  l i b r a r y  and o f f i c e
supplies for four n e w  p o s i t i o n s  a t
$1,000 p er p o s i t i o n  - $4,000 1 4.0

E q u i p m e n t

O f f i c e  f u r n i t u r e  a n d  e q u i p m e n t  for
three p r o f e s s i o n a l  p o s i t i o n s  at $ 3 , 6 3 5
each and o n e  legal s e c r e t a r y  at $ 7 , 3 6 9  18.3TOTAL: $ 7 8 2 . 7
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F o r  B ill/R esolu tion  N n. cs s b  17

If this capital punishment bill 1s enacted, ;legal representation of the 
poor 1n death penalty cases must be adequate. The United States Supreme 
Court has recognized that death penalty cases require greater due 
process procedural safeguards than do non-capital cases. This 1s due to 
the severity and finality of a death sentence as well as the potential 
for killing an Innocent person by mistake, :The potential for a mistaken 
conviction 1s of course a problem 1n all criminal cases. In non-death 
cases, the system stands ready to correct those mistakes where they 
become known. An execution can never be corrected.

I

Due to these considerations, the processing;of a death case is much more 
complex and expensive than other criminal cdses. Not only are 
extraordinary amounts of attorney time and Substantial expert fees 
necessary 1n the guilt phase of a trial, but tha penalty phase, In which 
a jury determines whether or not to put a person to death, takes on 
tremendous significance. This penalty phase requires extensive 
preparation, the use of psychiatric experts ;and family and friends from 
out-of-state, as well as other necessary expenditures. In essence, a 
death penalty case Involves two separate trials Involving enormous time 
and expense. j

Finally* even after the death penalty has been Imposed, the appeal 
procedures In-death penalty cases are lengtt)y and time consuming. After 
the guilt and penalty phases of a case, the:follow1ng procedures would 
routinely occur: j

i
1. Motion to modify death penalty sentence before trial judge.

2. Automatic appeal of conviction and sentence to Alaska Supreme
Court. !

. i ,
3. Writ of certiorari to the United States Supreme Court.

4. Post-conv1ct1on relief proceedings 1n state court.
. # *

5. Appeal of post-conv1ct1on relief proceedings 1n the Court of 
Appeals. I

6. Petition for hearing of post-conv1ct1o| relief proceedings to the 
Alaska Supreme Court.

. t

7. Petition for Writ of Habeus Corpus 1n the Federal District Court.

8. Appeal to the United States Court of Appeals.

9. Rehearing 1n the United States Court of Appeals.

10. Writ of certiorari to the United States Court of Appeals.

11. Commutation applications to executive branch,
•»

12. Emergency stays t;y the United States Supreme Court.
pas©—5L_ of __
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C O N T IN U A T IO N  o f  FISC A L  N O Tis ANALYSIS
For Blll/Resolutlon N n  c s : s b  17

The figures 1n this fiscal note are based or] an estimation of the number 
of cases which would qualify under the bill as capital cases, and based 
further on the Department of Law's estimate[that they would be seeking 
the death penalty 1n six capital cases per year. The specific figures 
included 1n this fiscal note are based on tlje following:

1. Personal Services

Given the complexity and intensity of effort Involved in each death 
penalty trial and penalty phase, many states recormiend or require by 
statute that a minimum of two attorneys handle each death penalty case.- 
Based on an estimated 6 cases per year, th1i agency would need one death 
penalty team of two attorneys to handle theJtrial and penalty phases of 
these cases. A second death penalty team of two attorneys would be . 
necessary to handle the additional cases which would accumulate during 
the second year of enactment of this bill, in addition, during that 
second year an appellate attorney team of tvjio attorneys would be 
necessary to handle the appeals of these ca^es. No appellate attorney 
team would be added the first fiscal year as 1t 1s unlikely that any of 
these cases would reach the appellate stage[during the first year of 
enactment of the bill. In addition, each team of attorneys would 
require an Investigator and legal secretaryj

I
Use of this death penalty team concept will;be needed to adequately 
represent a client who faces the death penalty. Substantially more 
attorney time 1s required 1n a death penalty case than 1n a non-capital 
case. Extensive pre-trial motion practice would be required in each 
case. Given the lack of plea bargaining 1n[Alaska, jury trials will be 
conducted in all capital murder cases. These jury trials will be longer 
and more complex than Jn non-capital cases.j The penalty phase of each 
case will require tremendous expenditures of attorney time 1n preparing . 
for sentencing and coordinating professional and lay witnesses to 
testify. Finally, appeals of death penaltyscases require extraordinary 
amounts of attorney time. The New York Defender Association estimates
that preparation and argument before the Un ted States Supreme Court
alone would be equivalent to 883 Hours attorney time.

2. Travel and Contractual Fees.

The New York State Defender Association has [‘estimated that a minimum 
figure for expert witness fees and travel must be $30,000 for the 
penalty phase per case. Experts 1n forenslrfs, ballistics, blood 
analysis, hair analysis, eyewitness Identification, psychiatry, and 
psychology could be necessary during the trial phase 1n each case, and 
many of these would be traveling from out-of-state. During the penalty
phase friends and family members of the defendant as well as 
psychiatrists, psychologists and social workers would be Involved. Thus
the contractual and travel costs for expert[Witnesses has been 
calculated at $60,000 per case. This figure does not Include any expert 
fees which might be necessary at the appeilite stages. The amount of 
contractual fees estimated 1n this fiscal note is based on an estimated 
6 cases per year.

pace. of,



Other costs Include expanded office space as well as equipment and 
supply money for additional personnel.

BUDGET SUMMARY

FY 92

Personal Services:
Guilt and Penalty Team-Anchorage ’ 

Attorney V 
Attorney IV 
Investigator III 
Legal Secretary I

7$.6

74.8
51.9 
32.8

Travel:
Based on 6 Capital cases per year 

Employee and non-employe'*, (experts)

Contractual:
Based on..6 Capital cases per year 

Experts 
Office space 
Anchorage 

Printing 
Communications

1

8(?.0
l8.0
2.0
$.0

Supplies;
Office, law library

Equipment:
Office furniture and machines (one time)

FY 93 - Additional Costs

Personal. Services:
’ Appellate Team - Anchorage 

• Attorney V 
Attorney IV 
Investigator III 
Legal Secretary I 

Guilty and Penalty Team-Fa1rbanks 
Attorney V 
Attorney 17 
Investigator III 
Legal Secretary I

75.6 
V .8

.9
32.8i
i

90.2
84.7
53.8
33.9
i

Travel:
Based on 6 Capital cases per year 

pace— .  of

TOTAL 239.1

50.0

TOTAL 95.0 

6.0

20.0
TOTAL 410.1

TOTAL 501.7

100.0



For Bill/Resolution No. -cs 5B J-?*

Contractual:
Based on 6 Capital cases per year 
Office space: Anchorage, Fairbanks

Supplies:

Equipment;
Two teams (one time)

! 190.0 

. 16.0

TOTAL

206.0

12.0

40.0

859.7

-'..V
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Original sponsors: Fischer, Kelly,
Pearce, et al.

1 IN THE SENATE

2

3

4

5

BY THE JUDICIARY COMMITTEE 

CS FOR SENATE BILL NO. 17 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A BILL

6 For an Act entitled: "An Act authorizing capital punishment, classifying

7 murder in the first degree as a capital felony, and

8 establishing sentencing procedures for capital felo-

9 nies; directing an advisory vote on whether the

10 capital punishment law should take effect; amending

11 Rules 32, 32.1, and 32.3, Alaska Rules of Criminal

12 Procedure, and Rules 204, 210, and 212, Alaska Rules

13 of Appellate Procedure; and providing for an effec-

14 tive date."

15 BE IT ENACTED BY THE LEGISLATURE OF THF. STATE OF ALASKA:

16 * Section 1. FINDINGS. The legislature finds that imposition of the

17 death penalty for the crime of murder in the first degree

18 (1) is consistent with the criminal sentencing goal of deter-

19 rence in that, by the example of its imposition, a member of the community

20 who calculates a murder would rationally consider the harsh consequences of

21 that act;

22 (2) is consistent with the criminal sentencing goal of community

23 condemnation in that, by its use, the state affirms society's norms and

24 condemns most severely the premeditative taking of human life or the taking

25 of life under circumstances manifesting extreme indifference to its value;

26 (3) does not violate state constitutional guarantees against the

27 imposition of cruel and unusual punishment, but rather is fully consistent

28 with those guarantees;

29 (4) conforms to contemporary standards of decency in that there

S B 0 0 1 7 b - 1 - C S S B  1 7 (Jud)



is no evidence that Alaska's tradition and history suggest a significantly 

different attitude toward capital punishment in this state from those that 

prevail nationwide, and there is a widely held belief in the society that 

capital punishment is an appropriate penalty for murder in the first 

degree;

(5) serves the state's interest in justice by punishing the

person who is guilty according to what is deserved for the most morally

offensive conduct with a sentence more stringent than an extended term of

life imprisonment;

(6) serves the state's interest in public protection by assuring 

that the most serious offenders will never again pose a threat to the 

public; and

(7) is consistent with due process requirements in that the

circumstances in which the death penalty may be imposed provide guidance to 

the court and jury that safeguard against the elements of arbitrariness and 

capriciousness condemned by the United States Supreme Court in cases con­

cerning the death penalty statutes of other states.

* Sec. 2. AS 11.31.100(d) is amended to read:

(d) An attempt is

(1) an unclassified felony if the crime attempted is a 

capital felony [MURDER IN THE FIRST DEGREE];

(2) a class A felony if the crime attempted is an unclas­

sified felony other than a capital felony [MURDER IN THE FIRST DE­

GREE] ;

(3) a class B felony if the crime attempted is a class A

felony;

(4) a class C felony if the crime attempted is a class B

felony;

(5) a class A misdemeanor if the crime attempted is a class 
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C felony;

(6) a class B misdemeanor if the crime attempted is a class 

A or class B misdemeanor.

* Sec. 3. AS 11.31.110(c) is amended to read:

(c) Solicitation is a

(1) class A felony if the crime solicited is an unclas­

sified or capital felony;

(2) class B felony if the crime solicited is a class A

felony;

felony;

felony;

(3) class C felony if the crime solicited is a class B

(4) class A misdemeanor if the crime solicited is a class C

(5) class B misdemeanor if the crime solicited is a class A 

or class B misdemeanor.

* Sec. 4. AS 11.41.100(b) is amended to read:

(b) Murder in the first degree is a capital [AN UNCLASSIFIED] 

felony and is punishable as provided in AS 12.55.125(a) [AS 12.55].

* Sec. 5. AS 12.30.020(a) is amended to read:

(a) A person charged with an offense shall, at that person's 

first appearance before a judicial officer, be ordered released pend­

ing trial on the person's personal recognizance or upon the execution 

of an unsecured appearance bond in an amount specified by the judicial 

officer unless the offense is a capital felony, an unclassified felo- 

ny^ or a class A felony or unless the officer determines that the 

release of the person will not reasonably assure the appearance of the 

person as required, or will pose a danger to other persons and the 

community. If the offense with which a person is charged is a felony, 

on motion of the prosecuting attorney, the judicial officer may allow
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1 the prosecuting attorney up to 48 hours to demonstrate that release of

2 the person on the person's personal recognizance or upon the execution

3 of an unsecured appearance bond will not reasonably assure the appear-

4 ance of the person, or will pose a danger to other persons and the

5 community.

6 * Sec. 6. AS 12.30.040(b) is amended to read:

7 (b) Notwithstanding the provisions of (a) of this section, if a

8 person has been convicted of an offense that [WHICH] is a capital

9 felony, an unclassified felonyA or a class A felony, the person may

10 not be released on bail either before sentencing or pending appeal.

11 * Sec. 7. AS 12.47.110(b) is amended to read:

12 (b) On or before the expiration of the initial 90-day period of

13 commitment the court shall co.'duct a hearing to determine whether or

14 not the defendant remains incompetent. If the court finds by a pre-

15 ponderance of the evidence that the defendant remains incompetent, the

16 court may recommit the defendant for a second period of 90 days. The

17 court shall determine at the expiration of the second 90-day period

18 whether the defendant has become competent. If at the expiration of

19 the second 90-day period the court determines that the defendant

20 continues to be incompetent to stand trial, the charges against the

21 defendant shall be dismissed without prejudice and continued commit-

22 ment of the defendant shall be governed by the provisions relating to

23 civil commitments under AS 47.30.700 - 47.30.915 unless the defendant

24 is charged with a crime involving force against a person and the court

25 finds that the defendant presents a substantial danger of physical

26 injury to other persons and that there is a substantial probability

27 that the defendant will regain competency within a reasonable period

28 of time, in which case the court may extend the period of commitment

29 for an additional six months. If the defendant remains incompetent at
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the expiration of the additional six-month period, the charges shall 

be dismissed without prejudice and either civil commitment proceedings 

shall be instituted or the court shall order the release of the defen­

dant. If the defendant remains incompetent for five years after the 

charges have been dismissed under this subsection, the defendant may 

not be charged again for an offense arising out of the facts alleged 

in the original charges, except if the original charge is a class A 

felony^ [OR] unclassified felony, or capital felony.

* Sec. 8. AS 12.55.125(a) is amended to read:

(a) A defendant convicted of a capital felony [MURDER IN THE 

FIRST DEGREE] shall be sentenced to a definite term of imprisonment of 

at least 20 years but not more than 99 years, or shall be sentenced to 

death.

* Sec. 9. AS 12 is amended by adding a new chapter to read:

CHAPTER 58. CAPITAL PUNISHMENT.

ARTICLE 1. ELECTION TO SEEK DEATH PENALTY.

Sec. 12.58.010. PROSECUTOR'S ELECTION TO SEEK DEATH PENALTY. 

The district attorney assigned to the prosecution of a capital felony 

shall determine whether to seek the death penalty against the defen­

dant. If the prosecutor elects to seek the death penalty, the pros­

ecutor shall give notice of election to the court, the defendant, and 

the defendant's attorney within 10 days of arraignment of the defen­

dant on the capital felony indictment, o~ within 10 days of arraign­

ment of the defendant if indictment has been waived.

ARTICLE 2. IMPOSITION OF SENTENCE.

Sec. 12.58.100. SENTENCING PROCEDURE FOR A CAPITAL FELONY. (a) 

If, after trial by jury, the defendant is convicted of a capital 

felony in which the district attorney has elected under AS 12.58.010 

to seek the death penalty, the court shall conduct a separate
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sentencing proceeding before the trial jury as soon as practicable. 

If a jury trial has been waived or if the defendant pleads guilty, the 

sentencing proceeding shall be held before a jury impaneled for the 

purpose.

(b) During the sentencing proceeding, evidence may be presented 

as to any matter relevant to the nature of the crime, the character of 

the defendant, or any aggravating or mitigating factor that the court 

considers to have probative value, regardless of the admissibility of 

the evidence under the rules of evidence. The defendant shall have an 

opportunity to rebut hearsay evidence that is admitted. The state and 

the defendant or the defendant's counsel shall be permitted to present 

oral statements. This subsection does not authorize the introduction 

of evidence secured in violation of the Constitution of the State of 

Alaska or the Constitution of the United States.

(c) After hearing the evidence, the jury shall deliberate and 

recommend a sentence to the court. The recommended sentence must 

include written findings of whether

(1) aggravating factors exist to justify the death sen­

tence ;

(2) tiitigating factors exist that outweigh the aggravating 

factors; and

(3) the defendant should be sentenced to death.

Sec. 12.58.110. SENTENCE IMPOSITION FOR CAPITAL FELONY. (a) In 

a case in which the district attorney has elected under AS 12.58.010 

to seek the death penalty, after considering the evidence and the 

recommended sentence, the court shall enter a sentence of death or a 

term of imprisonment in accordance with AS 12.55.1°5(a).

(b) The court may not impose the death sentence unless the jury

(1) finds at least one aggravating factor that is not
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outweighed by the mitigating factors; and

(2) recommends that the defendant be sentenced to death.

(c) The court may not impose the death sentence

(1) if the jury findings do not include an aggravating

factor;

(2) if the jury findings include an aggravating factor that 

is outweighed by one or more of the mitigating factors; or

(3) if the jury does not recommend a sentence of death.

(d) If the court enters a sentence of death, it shall make

written findings of

(1) aggravating factors that exist to justify the sentence;

and

(2) mitigating factors considered by the court.

(e) A judgment of conviction for which a sentence of death is 

imposed is subject to automatic review under AS 12.58.200.

Sec. 12.58.120. AGGRAVATING FACTORS. In determining whether to 

impose a sentence ot death, the following aggravating factors may be 

considered:

(1) the defendant's conduct during the commission of the 

offense manifested deliberate cruelty to another person in that it 

involved sexual assault in the first degree, kidnapping, assault in

the first degree, torture, or an aggravated battery;

(2) the defendant's conduct caused the death of two or more 

persons, other than accomplices;

(3) the defendant's conduct created a risk of imminent 

physical injury to three or more persons, other than accomplices;

(4) the defendant has a prior conviction for a felony that 

involved the use of violence against a person or for murder under 

AS 11.41.100 - 11.41.110, former AS 11.15.010 or 11.15.030, or the law
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1 of another jurisdiction with substantially similar elements;

2 (5) the defendant knowingly directed the conduct constitut-

3 ing the offense at the President of the United States or the governor

4 of this state;

5 (6) the defendant knowingly directed the conduct constitut-

6 ing the offense at an active or former law enforcement officer, pros-

7 ecuting attorney, fireman, judicial officer, or correctional officer

8 during or because of the exercise of official duties;

9 (7) the defendant committed the offense under an agreement

10 that the defendant either pay or be paid for the commission of the

11 offense, or for other pecuniary gain;

12 (8) the defendant was on release under AS 12.30.020 -

13 12.30.040 for another felony charge or conviction having assault as a

14 necessary element.

15 Sec. 12.58.130. MITIGATING FACTORS. In determining whether to

16 impose the death sentence, all mitigating factors shall be considered,

17 including, but not limited to, the following:

18 (1) the defendant committed the offense under a degree of

19 duress, coercion, threat, or compulsion that was insufficient to

20 constitute a defense but that significantly affected the defendant's

21 conduct;

22 (2) the conduct of a youthful defendant was substantially

23 influenced by a person more mature than the defendant;

24 (3) the defendant acted with serious provocation from the

25 victim;

26 (4) the defendant assisted authorities to detect or appre-

27 hend other persons who committed the offense with the defendant.

28 ARTICLE 3. SENTENCE REVIEW.

29 Sec. 12.58.200. REVIEW OF JUDGMENT OF CONVICTION OF A CAPITAL
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FELONY. (a) A judgment of conviction of a capital felony for which a 

sentence of death is imposed shall automatically be reviewed by the 

supreme court within 60 days after imposition of the sentence. This 

time limit may be extended by the supreme court for good cause.

(b) A review under this section has priority over all other 

cases and the case shall be heard in accordance with rules adopted by 

the supreme court. On review, the court shall determine whether

(1) the sentence was imposed under the influence of pas­

sion, prejudice, or other arbitrary factor;

(2) the evidence supports the finding of an aggravating 

factor under AS 12.58.120 and whether the court has properly consider­

ed mitigating factors under AS 12.58.130;

(3) the sentence is excessive or disproportionate to the

penalty imposed in similar cases, considering both the crime and the

defendant; and

(4) any other issue that the defendant may raise as a point

on appeal.

(c) In its consideration of an automatic appeal under (a) and
f

(b) of this section, the supreme court

(1) may not require the defendant to file a notice of

appeal, unless the defendant raises an issue as a point on appeal

under (b)(4) of this section;

(2) may not require the defendant to pay a fee;

(3) shall designate the entire record of the proceedings

before the sentencing court as the record on appeal;

(4) shall prepare the transcript of the proceedings for the 

record on appeal at public expense; and

(5) may not require the defendant to submit and file a

brief, unless the defendant raises an issue as a point on appeal under
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(b)(4) of this section.

Sec. 12.58.210. ISSUANCE OF DEATH WARRANT. If the supreme court 

upholds a judgment of conviction and sentence of death, the court 

shall issue a death warrant that specifies a date of execution. The 

specified date of execution must be not less than 30 days nor more 

than 60 days after the date of the warrant. The death warrant shall 

be delivered to the commissioner of corrections.

ARTICLE 4. EXECUTION.

Sec. 12.58.300. EXECUTION UNDER SUPREME COURT DEATH WARRANT. 

After receiving a supreme court warrant issued under AS 12.58.210, the 

commissioner shall specify the time and place of execution.

Sec. 12.58.310. EXECUTION BY LETHAL INJECTION. After consulting 

a licensed physician, the commissioner shall select a method of in­

jection and a drug or combination of drugs to be used for an execution 

by lethal injection.

Sec. 12.58.320. WITNESSES. The commissioner and a licensed 

physician chosen by the commissioner shall be present at an execution 

under this chapter.

Sec. 12.58.330. INVITEES. The commissioner may invite not more 

than nine citizens, who are 19 years of age or older, to be present at 

an execution, including the prosecuting attorney, the defense attor­

ney, relatives and friends of the defendant, or religious representa­

tives designated by the defendant. A person who is invited by the 

commissioner may not attend an execution as a matter of right.

Sec. 12.58.340. COVERAGE 3Y NEWS MEDIA. (a) The commissioner 

shall permit at an execution the attendance of not more than six 

members of the print and broadcast news media selected by the commis­

sioner in accordance with regulations adopted by the department. The 

selected news media members shall serve as a pool for other members of
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1 the news media as a condition of attendance.

2 (b) The use of photographic or recording equipment may not be

3 permitted at the execution site until the execution is completed, the

4 body is removed and the site has been restored to an orderly condi-

5 tion. The physical arrangements for the execution may not be dis-

6 turbed.

7 (c) A person who violates (b) of this section is guilty of a

8 class B misdemeanor.

9 Sec. 12.58.350. PROVISIONS GOVERNING ATTENDANCE AT EXECUTION.

10 (a) Persons attending an execution are subject to a reasonable search

11 as a condition of attendance.

12 (b) Persons other than the physician and necessary staff desig-

13 nated by the commissioner and others permitted under AS 12.58.330

14 12.58.340 may not be permitted to attend an execution, nor may any

15 person under the age of 19 attend.

16 (c) The department shall adopt regulations governing the atten-

17 dance of persons at an execution.

18 Sec. 12.58.360. RETURN OF DEATH WARRANT. After the execution

19 the commissioner shall make a return upon the death warrant, showing

20 the time and place in which the defendant was executed.

21 ARTICLE 5. STAY OF EXECUTION.

22 Sec. 12.58.400. INCOMPETENCY OR PREGNANCY OF PERSON SENTENCED TO

23 DEATH. If, after a sentence of death is imposed, the commissioner has

24 reason to believe that the defendant has become incompetent to proceed

25 with the execution or that the defendant is pregnant, the commissioner

26 shall immediately give written notice to the court in which the sen-

27 tence of death was imposed, the prosecuting attorney, and counsel for

28 the defendant. The execution of sentence shall be stayed pending

29 further order of the court.
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1 Sec. 12.58.410. EXAMINATION INTO COMPETENCY. (a) On receipt of

2 notice under AS 12.58.400 that the defendant is believed to be incom-

3 petent, the sentencing court shall examine the mental condition of the

4 defendant in the same manner as provided for examining persons for

5 competency to stand trial under AS 12.47.070.

6 (b) If the sentencing court finds that the defendant is incompe-

7 tent, the court shall immediately certify that finding to the supreme

8 court and the commissioner, and shall enter an order for commitment in

9 the same manner as provided for commitment under AS 12.47.110.

10 (c) If the sentencing court finds that the defendant is compe-

11 tent, the court shall immediately certify the finding to the supreme

12 court and the commissioner. The supreme court shall issue and deliver

13 another warrant to the commissioner under AS 12.58.210, together with

14 a copy of the certified finding. Unless the sentencing court's find-

15 ing is appealed in accordance with applicable court rule, the warrant

16 shall specify a date of execution that is not less than 30 days nor

17 more than 60 days after the date of the warrant.

18 Sec. 12.58.420. DISPOSITION PENDING PREGNANCY. (a) If the

19 defendant is pregnant, the sentencing court shall immediately certify

20 that finding to the supreme court and the commissioner. The supreme

21 court shall issue an order staying the execution of the sentence of

22 death during the pregnancy.

23 (b) When the defendant is no longer nregnant, the sentencing

24 court shall immediately certify tha finding to the supreme court and

25 the commissioner. The supreme court shall issue and deliver another

26 warrant under AS 12.58.210, together with a copy of the certified

27 finding. Unless the sentencing court's finding is appealed under

28 applicable court rule, the warrant shall specify a date of execution

29 not less than 30 days nor more than 60 days after the date of the
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1 warrant.

2 ARTICLE 6. GENERAL PROVISIONS.

3 Sec. 12.58.900. DEFINITIONS. In this chapter,

4 (1) "commissioner" means the commissioner of corrections;

5 (2) "department" means the Department of Corrections.

6 * Sec. 10. AS 22.07.020(a) is amended to read:

7 (a) The court of appeals has appellate jurisdiction in actions

8 and proceedings commenced in the superior court involving:

9 (1) criminal prosecution, except prosecution for a capital

10 felony for which a death sentence is imposed;

11 (2) post-conviction relief;

12 (3) children's court matters under AS 47.10.010(a)(1),

13 including waiver of children's court jurisdiction over a minor under

14 AS 47.10;

15 (4) extradition;

16 (5) habeas corpus;

17 (6) probation and parole; and

18 (7) bail.

19 * Sec. 11. AS 22.07.020(b) is amended to read:

20 (b) Except for appeals of a death sentence, the [THE] court of

21 appeals has jurisdiction to hear appeals of sentences of imprisonment

22 imposed by the superior court on the grounds that the sentence is

23 excessive or too lenient and, in the exercise of this jurisdiction,

24 may modify the sentence as provided by law and the state constitution.

25 * Sec. 12. ADVISORY VOTE AUTHORIZED. The lieutenant governor shall

26 place before the qualified voters of the state at the next statewide gen-

27 eral election the question advisory to the legislature of whether capital

28 punishment for murder in the first degree as now authorized by law should

29 go into effect on August 15, 1991. The question shall appear on the ballot
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1 in substantially the following form:

2 Q U E S T I O N

3 Shall capital punishment for murder in the first degree

4 as now authorized by law go into effect on August 15, 1991?

5 Yes [ ] No [ ]

6 * Sec. 13. APPLICABILITY TO CRIMINAL RULES. AS 12.58, added by sec. 9

7 of this Act, has the effect of modifying the sentencing provisions of Rules

8 32, 32.1, and 32.3, Alaska Rules of Criminal Procedure, by establishing

9 exclusive procedures for imposition of death sentence by a trial court and

10 by authorizing automatic appeal of those sentences to the Alaska Supreme

11 Court.

12 * Sec. 14. APPLICABILITY TO APPELLATE RULES. AS 12.58.200, added by

13 sec. 9 of this Act, has the effect of amending Rules 204, 210, and 212,

14 Alaska Rules of Appellate Procedure, by establishing procedures and limita-

15 tions on procedures relating to the filing and disposition of appeals of

16 sentences in cases in which the death penalty is imposed.

17 * Sec. 15. Except for sec. 12 of this Act, this Act takes effect

18 August 15, 1991.

19 * Sec. 16. Section 12 of this Act takes effect immediately under

20 AS 01.10.070(c).
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Original sponsor(s): SEN. FISCHER, Kelly, Pearce, Halford, Faiks

IN THE SENATE

CS FOR SENATE BILL NO. 17 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act authorizing capital punishment, classifying

murder in the first degree as a capital felony, and 

establishing sentencing procedures for capital felo­

nies; directing an advisory vote on whether the 

capital punishment law should take effect; and pro­

viding for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. The legislature finds that imposition of the

death penalty for the crime of murder in the first degree

(1) is consistent with the criminal sentencing goal of deter­

rence in that, by the example of its imposition, a member of the community 

who calculates a murder would rationally consider the harsh consequences of 

that act;

(2) is consistent with the criminal sentencing goal of community 

condemnation in that, by its use, the state affirms society's norms and 

condemns most severely the premeditative taking of human life or the taking 

of life under circumstances manifesting extreme indifference to its value;

(3) does not violate state constitutional guarantees against the 

imposition of cruel and unusual punishment, but rather is fully consistent 

with those guarantees;

(4) conforms to contemporary standards of decency in that there 

is no evidence that Alaska's tradition and history suggest a significantly 

different attitude toward capital punishment in this state from those that



capital punishment is an appropriate penalty for murder in the first de­

gree;

(5) serves the state's interest in justice by punishing the 

person who is guilty according to what is deserved for the most morally 

offensive conduct with a sentence more stringent than an extended term of 

life imprisonment;

(6) serves the state's interest in public protection by assuring 

that the most serious offenders will never again pose a threat to the 

public; and

(7) is consistent with due process requirements in that the 

circumstances in which the death penalty may be imposed provide guidance to 

the court and jury that safeguard against the elements of arbitrariness and 

capriciousness condemned by the United States Supreme Court in cases con­

cerning the death penalty statutes of other states.

* Sec. 2. AS 11.31.100(d) is amended to read:

(d) An attempt is

(1) an unclassified felony if the crime attempted is a 

capital felony [MURDER IN THE FIRST DEGREE];

(2) a class A felony if the crime attempted is an unclas­

sified felony other than a capital felony [MURDER IN THE FIRST D E­

GREE] ; '

a class B felony if the crime attempted is a class A

felony;

felony;

C felony;

(3)

(4) a class C felony if the crime attempted is a class B

(5) a class A  misdemeanor if the crime attempted is a class

(6) a class B misdemeanor if the crime attempted is a class

A  or class B misdemeanor.
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* Sec. 3. AS 11.31.110(c) is amended to read:

(c) Solicitation is a

(1) class A felony if the crime solicited is an unclas­

sified or capital felony;

(2) class B felony if the crime solicited is a class A

felony;

(3) class C felony if the crime solicited is a class B

felony;

(4) class A misdemeanor if the crime solicited is a class C

felony;

(5) class B misdemeanor if the crime solicited is a class A 

or class B misdemeanor.

* Sec. 4. AS 11.41.100(b) is amended to read:

(b) Murder in the first degree is a capital [AN UNCLASSIFIED]

felony and is punishable as provided in AS 12.55. 125(a) [AS 12.55].

* Sec. 5. AS 12.30.020(a) is amended to read:

(a) A person charged with an offense shall, at that person's

first appearance before a judicial officer, be ordered released pend­

ing trial on the person's personal recognizance or upon the execution 

of an unsecured appearance bond in an amount specified by the judicial 

officer unless the offense is a capital felony, an unclassified felo- 

ny^ or a class A felony or unless the officer determines that the 

release of the person will not reasonably assure the appearance of the 

person as required, or will pose a danger to other persons and the 

community. If the offense with which a person is charged is a felony, 

on motion of the prosecuting attorney, the judicial officer may allow 

the prosecuting attorney up to 48 hours to demonstrate that release of 

the person on the person's personal recognizance or upon the execution



be dismissed without prejudice and either civil commitment proceedings
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shall be instituted or the court shall order the release of the defen-

ance of the person, or will pose a danger to other persons and the 

community.

* Sec. 6. AS ]2.30.040(b) is amended to read:

(b) Notwithstanding the provisions of (a) of this section, if a 

person has been convicted of an offense that [WHICH] is a capital 

felony, an unclassified felony_j_ or a class A felony, the person may 

not be released on bail either before sentencing or pending appeal.

* Sec. 7. AS 12.47.110(b) is amended to read:

(b) On or before the expiration of the initial 90-day period of 

commitment the court shall conduct a hearing to determine whether or 

not the defendant remains incompetent. If the court finds by a pre­

ponderance of the evidence that the defendant remains incompetent, the 

court may recommit the defendant for a second period of 90 days. The 

court shall determine at the expiration of the second 90-day period 

whether the defendant has become competent. If at the expiration of 

the second 90-day period the court determines that the defendant 

continues to be incompetent to stand trial, the charges against the 

defendant shall be dismissed without prejudice and continued commit­

ment of the defendant shall be governed by the provisions relating to 

civil commitments under AS 47.30.700 - 47.30.915 unless the defendant 

is charged with a crime involving force against a person and the court 

finds that the defendant presents a substantial danger of physical 

injury to other persons and that there is a substantial probability 

that the defendant will regain competency within a reasonable period 

of time, in which case the court may extend the period of commitment 

for an additional six months. If the defendant remains incompetent at 

the expiration of the additional six-month period, the charges shall
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ing proceeding before the trial jury as soon as practicable. If a 

jury trial has been waived or if the defendant pleads guilty, the

sentencing proceeding shall be held before a jury impaneled for the
.

> 1     ■   ......

dant. If the defendant remains incompetent for five years after the 

charges have been dismissed under this subsection, tha defendant may 

not be charged again for an offense arising out of the facts alleged 

in the original charges, except if the original charge is a class A 

felony^ [OR] unclassified f e lo n y, or capital felony.

* Sec. 8. AS 12.55.125(a) is amended to read:

(a) A defendant convicted of a capital felony [MURDER IN THE 

FIRST DEGREE] shall be sentenced to a definite term of imprisonment of 

at least 20 years but not more than 99 y e a r s , or shall be sentenced to 

death.

* Sec. 9. AS 12 is amended by adding a new chapter to read:

CHAPTER 58. CAPITAL PUNISHMENT.

ARTICLE 1. ELECTION TO SEEK DEATH PENALTY.

Sec. 12.58.010. PROSECUTOR'S ELECTION TO SEEK DEATH PENALTY, 

The district attorney assigned to the prosecution of a capital felony 

shall determine whether to seek the death penalty against the defen­

dant. If the prosecutor elects to seek the death penalty, the pros­

ecutor shall give notice of election to the court, the defendant, and 

the defendant's attorney within 10 days of arraignment of the defen­

dant on the capital felony indictment, or within 10 days of arraign­

ment of the defendant if indictment has been waived.

ARTICLE 2. IMPOSITION OF SENTENCE.

Sec. 12.58.100. SENTENCING PROCEDURE FOR A  CAPITAL FELONY. (a) 

If, after trial by jury, the defendant is convicted of a capital 

felony in which the district attorney has elected under AS 12.58.010 

to seek the death penalty, the court shall conduct a separate sentenc­

ing
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(c) The court may not impose the death sentence

purpose.

(b) During the sentencing proceeding, evidence may be presented 

as to any matter relevant to the nature of the crime, the character of 

the defendant, or any aggravating or mitigating factor that the court 

considers to have probative value, regardless of the admissibility of 

the evidence under the rules of evidence. The defendant shall have an 

opportunity to rebut hearsay evidence that is admitted. The state and 

the defendant or the defendant's counsel shall be permitted to present 

oral statements. This subsection does not authorize the introduction 

of evidence secured in violation of the Constitution of the State of 

Alaska or the Constitution of the United States.

(c) After hearing the evidence, the jury shall deliberate and 

recommend a sentence to the court. The recommended sentence must 

include written findings of whether

(1) aggravating factors exist to justify the death sen­

tence ;

(2) mitigating factors exist that outweigh the aggravating 

factors; and

(3) the defendant should be sentenced to death.

Sec. 12.58.110. SENTENCE IMPOSITION FOR CAPITAL FELONY. (a) In 

a case in which the district attorney has elected under AS 12.58.010 

to seek the death penalty, after considering the evidence and the 

recommended sentence, the court shall enter a sentence of death or a 

term of imprisonment in accordance with AS 12.55.125(a).

(b) The court may not impose the death sentence unless the jury

(1) finds at least one aggravating factor that is not 

outweighed by the mitigating factors; and

(2) recommends that the defendant be sentenced to death.



(5) the defendant knowingly directed

constituting the offense at the President of the United States or the
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(1) if the jury findings do not include an aggravating

factor;

(2) if the jury findings include an aggravating factor that 

is outweighed by one or more of the mitigating factors; or

(3) if the jury does not recommend a sentence of death.

(d) If the court enters a sentence of death, it shall make

written findings of

(1) aggravating factors that exist to justify the sentence;

and

(2) mitigating factors considered by the court.

(e) A  judgment of conviction for which a sentence of death is 

imposed is subject to automatic review under AS 12.58.200.

Sec. 12.58.120. AGGRAVATING FACTORS. In determining whether to 

impose a sentence of death, the following aggravating factors may be 

considered:

(1) the defendant's conduct during the commission of the

offense manifested deliberate cruelty to another person in that it

involved sexual assault in the first degree, kidnapping, assault in

the first degree, torture, or an aggravated battery;

(2) the defendant's conduct caused the death of two or more 

persons, other than accomplices;

(3) the defendant's conduct created a risk of imminent

physical injury to three or more persons, other than accomplices;

(4) the defendant has a prior conviction for a felony that

involved the use of violence against a person or for murder under

AS 11.41.100 - 11.41.110, former AS 11.15.010 or 11.15.030, or the law 

of another jurisdiction with substantially similar elements;

the conduct
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of execution not less than 30 days nor more than 60 days after the

governor of this state;

(6) the defendant knowingly directed the conduct constitut­

ing the offense at an active or former law enforcement officer, pros­

ecuting attorney, fireman, judicial officer, or correctional officer 

during or because of the exercise of official duties;

(7) the defendant committed the offense under an agreement 

that the defendant either pay or be paid for the commission of the 

offense, or for other pecuniary gain;

(8) the defendant was on release under AS 12.30.020 - 

12.30.0A0 for another felony charge or conviction having assault as a 

necessary element.

Sec. 12.58.130. MITIGATING FACTORS. In determining whether to 

impose the death sentence, all mitigating factors shall be considered, 

including, but not limited to, the following:

(1) the defendant committed the offense under a degree of 

duress, coercion, threat, or compulsion that was insufficient to 

constitute a defense but that significantly affected the defendant's 

conduct;

(2) the conduct of a youthful defendant was substantially 

influenced by a person more mature than the defendant;

(3) the defendant acted with serious provocation from the

victim;

(A) the defendant assisted authorities to detect or appre­

hend other persons who committed the offense with the defendant.

Sec. 12.58.1A0. ISSUANCE OF DEATH WARRANT. If the court imposes 

a sentence of death, the court shall issue a death warrant that spec­

ifies a date of execution. Unless the sentencing court's finding is 

appealed under applicable court rule, the warrant shall specify a date



date of the warrant. The death warrant shall be delivered to the 

commissioner of corrections.

ARTICLE 3. EXECUTION.

Sec. 12.58.200. EXECUTION UNDER DEATH WARRANT. After receiving 

a warrant issued under AS 12.58.140, the commissioner shall specify 

the time and place of execution.

Sec. 12.58.210. EXECUTION BY LETHAL INJECTION. After consulting 

a licensed physician, the commissioner shall select a method of in­

jection and a drug or combination of drugs to be used for an execution 

by lethal injection.

Sec. 12.58.220. WITNESSES. The commissioner and a licensed 

physician chosen by the commissioner shall be present at an execution 

under this chapter.

Sec. 12.58.230. INVITEES. The commissioner may invite not more 

than nine citizens, who are 19 years of age or older, to be present at 

an execution, including the prosecuting attorney, the defense attor­

ney, relatives and friends of the defendant, or religious representa­

tives designated by the defendant. A person who is invited by the 

commissioner may not attend an execution as a matter of right.

Sec. 12.58.240. COVERAGE BY NEWS MEDIA. (a) The commissioner 

shall permit at an execution the attendance of not more than six 

members of the print and broadcast news media selected by the commis­

sioner in accordance with regulations adopted by the department. The 

selected news media members shall serve as a pool for other members of 

the news media as a condition of attendance.

(b) The use of photographic or recording equipment may not be 

permitted at the execution site until the execution is completed, the 

body is removed and the site has been restored to an orderly 

condition. The physical arrangements for the execution may not be
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disturbed.

(c) A  person who violates (b) of this section is guilty of a 

class B misdemeanor.

Sec. 12.58.250. PROVISIONS GOVERNING ATTENDANCE AT EXECUTION,

(a) Persons attending an execution are subject to a reasonable search 

as a condition of attendance.

(b) Persons other than the physician and necessary staff desig­

nated by the commissioner and others permitted under AS 12.58.230 - 

12.58.240 may not be permitted to attend an execution, nor may any 

person under the age of 19 attend.

(c) The department shall adopt regulations governing the atten­

dance of persons at an execution.

Sec. 12.58.260. RETURN OF DEATH WARRANT. After the execution 

the commissioner shall make a return upon the death warrant, showing 

the time and place at which the defendant was executed.

ARTICLE 4. STAY OF EXECUTION.

Sec. 12.58.300. INCOMPETENCY OR PREGNANCY OF PERSON SENTENCED TO 

DEATH. If, after a sentence of death is imposed, the commissioner has 

reason to believe that the defendant has become incompetent to proceed 

with the execution or that the defendant is pregnant, the commissioner 

shall immediately give written notice to the court in which the sen­

tence of death was imposed, the prosecuting attorney, and counsel for 

the defendant. The execution of sentence shall be stayed pending 

further order of the court.

Sec. 12.58.310. EXAMINATION INTO COMPETENCY. (a) On receipt of 

notice under AS 12.58.300 that the defendant is believed to be incom­

petent, the sentencing court shall examine the mental condition of the 

defendant in the same manner as provided for examining persons for 

competency to stand trial under AS 12.47.070.

C S S B , 7 (  >
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The court of appeals has appellate jurisdiction in actions
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(b) If the sentencing court finds that the defendant is incompe­

tent, the court shall immediately certify that finding to the com­

missioner, and shall enter an order for commitment in the same manner 

as provided for commitment under AS 12.47.110.

(c) If the sentencing court finds that the defendant is compe­

tent, the court shall immediately certify the finding to the commis­

sioner. The court shall issue and deliver another warrant to the 

commissioner under AS 12.58.140, together with a copy of the certified 

finding. Unless the sentencing court's finding is appealed in accor­

dance with applicable court rule, the warrant shall specify a date of 

execution that is not less than 30 days nor more than 60 days after 

the date of the warrant.

Sec. 12.58.320. DISPOSITION PENDING PREGNANCY. (a) If the 

defendant is pregnant, the sentencing court shall immediately certify 

that finding to the commissioner. The court shall issue an order 

staying the execution of the sentence of death during the pregnancy.

(b) When the defendant is no longer pregnant, the sentencing 

court shall immediately certify the finding to the commissioner. The 

court shall issue and deliver another warrant under AS 12.58.140, 

together with a copy of the certified finding. Unless the sentencing 

court's finding is appealed under applicable court rule, the warrant 

shall specify a date of execution not less than 30 days nor more than 

60 days after the date of the warrant.

ARTICLE 5. GENERAL PROVISIONS.

Sec. 12.58.900. DEFINITIONS. In this chapter,

(1) "commissioner" means the commissioner of corrections;

(2) "department" means the Department of Corrections.

* Sec. 10. AS 22.07.020(a) is amended to read:
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(4)

(5)

(6) 

(7)

* Sec. 11. 

(b)

and proceedings commenced in the superior court involving:

(1) criminal prosecution, except prosecution for a capital 

felony for which a death sentence is imposed;

(2) post-conviction relief;

(3) children's court matters under AS 47.10.010(a)(1), 

including waiver of children's court jurisdiction over a minor under 

AS 47.10;

extradition; 

habeas corpus; 

probation and parole; and 

b a i l .

AS 22.07.020(b) is amended to read:

Except for appeals of a death sentence, the [THE] court of 

appeals has jurisdiction to hear appeals of sentences of imprisonment 

imposed by the superior court on the grounds that the sentence is 

excessive or too lenient and, in the exercise of this jurisdiction, 

may modify the sentence as provided by law and the state constitution. 

* Sec. 12. ADVISORY VOTE AUTHORIZED. The lieutenant governor shall 

place before the qualified voters of the state at the next statewide gen­

eral election the question advisory to the legislature of whether capital 

punishment for murder in the first degree as now authorized by law should 

go into effect on August 15, 1991. The question shall appear on the ballot 

in substantially the following form:

Q U E S T I O N  

Shall capital punishment for murder in the first degree 

as now authorized by law go into effect on August 15, 1991?

Yes [ ] No [ ]

* Sec. 13. Except for sec. 12 of this Act, this Act takes effect

1



* Sec. 14. Section 12 of this Act takes effect immediately under 

AS 01. 10.070(c).
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TO: Senator Paul Fischer
ATTN: David Moses

FROM: Jack Chenoweth
Legislative Couns

The bill draft that accompanies this memo, version "M," was 
prepared in response to a request to prepare a draft that 
eliminates all reference to court rule changes, if possible. 
The draft differs from one prepared late last week by elimi­
nating bill section 13, noting that the effect of AS 12.58.- 
100 - 12.58.130, added in bill section 9, is to "[modify] 
the sentencing provisions of Rule 32(c), Alaska Rules of 
Criminal Procedure, by establishing exclusive procedures for 
determining mitigating and aggravating factors applicable to 
imposition of a death sentence in a capital felony." The 
sections noted in bill section 9--AS 12.58.100 - 12.58.130, 
relating to the determination of whether the death sentence 
shall be imposed--are not amended.

Under current law, the application of aggravating and miti­
gating factors in the imposition of a sentence is reserved 
to the court (i.e. the judge). The jury has no role. See, 
in this regard, AS 12.55.015 and following sections. In 
this measure establishing capital punishment, the jury would 
be assigned responsibility for sentence imposition through 
the evaluation of aggravating and mitigating factors. ]J

1_/ The role of the jury in determining 
whether to impose the death sentence is not 
central to recent decisions sustaining capital 
punishment against constitutional challenges. 
Indeed, there are recent decisions concluding that 
there is no federal constitutional requirement 
that the death sentence be imposed by a jury 
rather than by the trial court. Spaziano v. 
Florida, 468 U.S. 447, 82 L.Ed.2d 34U, IU4 S.Ct. 
3154 (1984), Richmond v. Arizona, 434 U.S. 1323,
54 L.Ed.2d 34, 98 S.Ct. 8 (1977), reh. den. 434

pouchy stateCAPiroi
JUNEAU. AlASKA 990 ! 1 
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The constitutional provision applicable to legislative 
amendment of court rules is article IV, section 15:

The supreme court shall make and promulgate rules
governing the administration of all courts. It
shall make and promulgate rules governing practice 
and procedure in civil and criminal cases in all 
courts. These rules may be changed by the legis­
lature by two-thirds vote of the members elected 
to each house.

To avoid application of the requirements of art. IV, sec. 
15, one would have to assert that the material proposed in
AS 12.58.100 - 12.58.130 does not constitute a change to an
existing court rule dealing with practice and procedure.
The court rule in question, Criminal Rule 32(c), sets out 
the procedures under which the trial court is to address 
application of aggravating and mitigating factors when 
required to do so under applicable sentencing laws.

I offer an argument to defend the legislature's adoption of 
a capital punishment measure without reference to a court 
rule change without offering an evaluation of whether the

(1/ continued)
UTS. 976, 54 L.Ed.2d 469, 98 S.Ct. 537 (1977);
State v. Gillies, 691 P.2d 655 (Ariz. 1984), cert. 
den. sub nom. Gillies v. Arizona, 470 U.S. 1C59" $7rL.E372T~83'4, 105 S.Ct. 1775 (1985).

The Spaziano decision notes that, at that time 
(1984), four states--Arizona, Idaho, Montana, and 
Nebraska--provide that the trial court judge, not 
the jury, is to impose sentence. See 82 L.Ed.2d 
340, at 354, 355, note 9. The state authorities 
cited in the decision note are Ariz. Rev. Stat.
Ann. §13-703, Idaho Code §19-2515, Mont. Code Ann. 
§46-18-301, and Neb. Rev. Stat. §29-2520. In 
light of those precedents, I suggest that this 
bill could be redrafted to provide that the trial 
court, not the jury, is assigned responsibility 
for determination of imposition of the death sentence 
through consideration of applicable aggravating 
and mitigating factors.
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argument would prevail. 2/ I respectfully suggest that 
these notes be made a part of the legislature's considera­
tion of the measure. 3/ Under the argument, because the 
material being added by AS 12.58.100 - 12.58.130 entirely 
addresses the exercise of responsibility by the jury in 
determining whether or not to apply the death sentence, the 
principal effect is to enact substantive law, not to alter 
the law applicable to current sentencing practices and 
procedures wherein sentencing is reserved to the court. 
Thus, it is only incidentally, if at all, that the material

2/ I have a sense that the argument might 
prevail. In Channel Flying, Inc. v. Bernhardt,
451 P.2d 570 (Alaska 1969)7 the court resolved an 
art. IV, sec. 15 based challenge on the basis of 
whether matter purporting to affect a court rule 
was substantive or procedural. Terming subject 
matter that is "substantive in nature" as "matter 
within [the] legislative prerogative," the supreme 
court found a distinction from procedural law as 
law that "prescribes the method of enforcing 
rights." Arguably, under an extension of the 
analysis, the material in AS 12.58.100 - 12.58.130 
is set out to assure that the jury treats a 
defendant facing the possibility of a death 
sentence fairly, without prejudice that may amount 
to a violation of the constitutional prohibition 
against imposition of cruel and unusual punish­
ment .

2/ Elimination of the court rule change 
reference does not, of course, eliminate all 
requirements in this measure that relate to 
securing a two-thirds vote. There is an effective 
date clause covering all sections of the bill 
except the public vote provision. That effective 
date clause delays the effective date of the 
legislation until August, 1991, pending the 
advisory question vote. Should the two-thirds 
vote fail on the effective date clause, the bill 
would take effect 90 days after gubernatorial 
signature or taking effect without gubernatorial 
signature, or 90 days after final legislative 
approval over the governor's veto. That would 
open up the strong possibility that the measure 
may become law prior to the advisory vote.



proposed in AS 12.58.100 - 12.58.130 may be said to amend or 
change existing rules bearing upon how the court shall 
consider statutory aggravating and mitigating factors in all 
other sentencing situations.

Version "M," like version "D" before it, eliminates all pro­
visions for mandatory appellate review of death sentences. 
Under either of the two drafts, appellate review would be 
permissive, albeit all such appeals would be heard by the 
Alaska Supreme Court and not by the Alaska Court of Appeals. 
See, in this regard, sections 10 and 11 of both versions.

The earlier drafts of this bill (and previous versions of 
other death sentence measures) incorporated a mandatory re­
view feature. That mandatory review was incorporated to 
both ascertain that the imposition of a death sentence in a 
particular crime was appropriate in that it was proportion­
ate to sentences imposed for similar crimes, and to assure 
that each death penalty was not so randomly, arbitrarily, or 
capriciously determined so as to amount to a violation of 
constitutional prohibitions against imposition of cruel and 
unusual punishment. However, a leading United States Su­
preme Court case has determined that the absence of a spe­
cial appellate review to conduct a so-called proportionality 
review is not per se unconstitutional, 4/ so it appears 
that the elimination of mandatory appelTate review in this 
draft may not necessarily be constitutionally fatal.

JC:pl
WKP3/038

Enclosure

4/ Pulley v. Harris, 465 U.S. 37, 79 L.Ed.2d 
29, m  S.Ct. 871 0  9'8'4) on remand 726 F.2d 569 
(9th Circ. 1984), appeal after remand 852 F.2d 
1546 (9th Circ. 1988). See also Wright v. State, 
494 So.2d 726 (Ala. App. 1985) Ccrting Pulley  ̂
supra) , a f f . sub nom. Ex parte W r i g h t , 494 So.2d 
745 (Ala" T986), cert, den., 479 U7s. 1101, 94 
L.Ed.2d 183, 107 S.Ct. 1331 (1987).



C h a r l e s  C a m p b e l l  
J u n e a u ,  A l a s k a  M a r c h  1 9 9 0

T W E L V E  R E A S O N S  W H Y  A L L  A L A S K A N S  S H O U L D  O P P O S E  T H E  D E A T H  P E N A L T Y

M o r e  o f t e n  t h a n  not , d e b a t e  o v e r  t h e  d e a t h  p e n a l t y  i n v o l v e s  

d i s c u s s i o n  o f  i r r e s o l v a b l e  p h i l o s o p h i c a l , e t h i c a l  a n d  t h e o l o g i c a l  
c o n s i d e r a t i o n s .  O p p o n e n t s  a r e  c o n v i n c e d  t h a t  v i o l e n c e  b e g e t s  
v i o l e n c e  a n d  t h a t  u s e  of t h e  d e a t h  p e n a l t y  b r u t a l i z e s  all  of us. 
P r o p o n e n t s  tell us, on th e  o t h e r  h a n d ,  t h a t  c e r t a i n  c r i m e s  a r e  s o
r e p r e h e n s i b l e  as to p l a c e  a r e q u i r e m e n t  on s o c i e t y  to t a k e  th e
l i f e  o f  t h e  p e r p e t r a t o r .  M o s t  r e l i g i o u s  l e a d e r s  o p p o s e  t h e  d e a t h  
p e n a l t y  o n  t h e o l o g i c a l  a n d  m o r a l  g r o u n d s ,  b u t  m i n i s t e r s  in a f e w  
of  t h e  m o r e  c o n s e r v a t i v e  C h r i s t i a n  c h u r c h e s  m a n a g e  to f i n d  
j u s t i f i c a t i o n  in th e  s c r i p t u r e s  ( p r i m a r i l y  in t h e  O l d  T e s t a m e n t )  
f o r  u s e  of t h e  d e a t h  p e n a l t y .  I o f f e r  h e r e  t w e l v e  r e a s o n s  fo r  m y
o p p o s i t i o n  to t h e  d e a t h  p e n a l t y ,  n o n e  of w h i c h  a r e  b a s e d  on

p h i l o s o p h i c a l  o r  r e l i g i o u s  g r o u n d s .  I w i l l  n o t  d e n y  t h a t  m y  
p e r s o n a l  c o n v i c t i o n s  w o u l d  p r e v e n t  m e  f r o m  a p p r o v i n g  of t h e  d e a t h  
..-nalty e v e n  if t h e s e  p r a c t i c a l  r e a s o n s  f o r  o p p o s i n g  it d i d  n o t  

e x i s t ,  b u t  t h e s e  c o m p e l l i n g  c o n s i d e r a t i o n s  d o  e x i s t .  Y o u  m a y  
f i n d  c e r t a i n  of t h e m  d e b a t a b l e ,  b u t  b y  n o  m e a n s  a ll  of t h e m ;  t h e  
f i r s t  o f  t h e m , for e x a m p l e :

1. T h e  d e a t h  p e n a l t y  is i r r e v e r s i b l e : J a m e s  A d a m s  w a s  e x e c u t e d
by th e  S t a t e  of F l o r i d a  in 19 8 4 .  H e  ha d u n w a v e r i n g l y  m a i n t a i n e d  
h i s  i n n o c e n c e  t h r o u g h o u t  t h e  t r i a l  a n d  d u r i n g  t h e  y e a r s  of t h e  
a p p e a l  p r o c e s s .  S u b s t a n t i a l  e v i d e n c e  h a s  s u b s e q u e n t l y  c o m e  to 
l i g h t ,  i n c l u d i n g  f o r e n s i c  e v i d e n c e  g a t h e r e d  by t h e  F l o r i d a  O f f i c e  
of L a w  E n f o r c e m e n t ,  t h a t  a l m o s t  c e r t a i n l y  w o u l d  h a v e  r e s u l t e d  in 
A d a m ' s  a c q u i t t a l .  O t h e r  p e r s o n s  w h o  h a d  s u b s t a n t i a l  c l a i m s  of 
i n n o c e n c e  w e r e  T i m o t h y  B a l d w i n ,  e x e c u t e d  in L o u i s i a n a  in 19 84,  
E d w a r d  E a r l  J o h n s o n ,  e x e c u t e d  in M i s s i s s i p p i  in 1 9 8 7  a n d  W i l l i e  
J a s p e r  D a r d e n ,  e x e c u t e d  in F l o r i d a  in M a r c h  1 9 8 8 .  P e r h a p s  all of 
t h e s e  l a t t e r  t h r e e  w e r e  g u i l t y ,  b u t  r e a s o n a b l e  d o u b t s  h a v e  b e e n  
r a i s e d  a n d  t h e r e  is n o  b r i n g i n g  t h e m  b a c k .  A s t u d y  p u b l i s h e d  by 
t h e  S t a n f o r d  U n i v e r s i t y  P r e s s  in 1 9 8 7  d o c u m e n t s  t h e  i n n o c e n c e  of 
t w e n t y  t h r e e  p e r s o n s  e x e c u t e d  in o u r  c o u n t r y  d u r i n g  t h i s  c e n t u r y .  
O n e  h u n d r e d  s i x t e e n  o t h e r s  w e r e  s e n t e n c e d  to d e a t h  a n d  w o u l d  h a v e  
b e e n  e x e c u t e d  had it n o t  b e e n  f o r  t h e  b e l a t e d  a p p e a r a n c e  of 
w i t n e s s e s  e s t a b l i s h i n g  i n n o c e n c e ,  o r  t h e  d i s c o v e r y  of s u p p r e s s e d  
e v i d e n c e .  W e  w i l l  n e v e r  k n o w  h o w  m a n y  i n n o c e n t  p e o p l e  h a v e  b e e n  
e x e c u t e d .  Amn-e-s^y— Tn-te^na4-i-on al— esiui-ma  t e s- -1 he rujm b e r — t-o - be a b ou-t 
•5 50 . In a n y  c a s e ,  an a b s o l u t e  c e r t a i n t y  is t h a t  i n n o c e n t  p e o p l e  
h a v e  b e e n  k i l l e d  by t h e  s t a t e ,  a n d  w i l l  be k i l l e d  o c c a s i o n a l l y ,  
a s  l o n g  a s  w e  c o n t i n u e  to r e t a i n  t h e  d e a t h  p e n a l t y  as  a c r i m i n a l  
s a n e  t i o n .

2. T h e  d e a t h  p e n a l t y  h a s  n o  v a l u e  a s  a d e t e r r e n t : T h e

o v e r w h e l m i n g  c o n s e n s u s  a m o n g  c r i m i n o l o g i s t s  a n d  o t h e r s  q u a l i f i e d  
t o  p e r f o r m  a n d  e v a l u a t e  e m p i r i c a l  s t u d i e s  is t h a t  t h e  d e t e r r e n t  
v a l u e  o f  t h e  d e a t h  p e n a l t y ,  as o p p o s e d  to o t h e r  c r i m i n a l



s a n c t i o n s ,  h a s  n o t  b e e n  d e m o n s t r a t e d .  T h i s  i s  t r u e  d e s p i t e  an 
a l m o s t  f r e n z i e d  e f f o r t  to p r o v e  a d e t e r r e n t  v a l u e  to c a p i t a l  

p u n i s h m e n t  s i n c e  the 1 9 7 2  F u r m a n  v. G e o r g i a  d e c i s i o n .  M o r e o v e r ,  
c e r t a i n  h i g h l y  r e s p e c t e d  s t u d i e s  s t r o n g l y  s u g g e s t  t h a t  the d e a t h  
p e n a l t y  m a y  h a v e  the o p p o s i t e  e f f e c t .  G l e n n  P i e r c e  a n d  W i l l i a m  
B o w e r s  of N o r t h e a s t e r n  U n i v e r s i t y  a n a l y z e d  d a t a  on all of t he  
e x e c u t i o n s  t h a t  o c c u r r e d  in N e w  Y o r k  S t a t e  o v e r  a p e r i o d  of  f i f t y  
s e v e n  y e a r s .  T h e  e v i d e n c e  p r e s e n t e d  by t h i s  s t u d y  i n d i c a t e s  t h a t  

i n d i v i d u a l s  w h o  a r e  p r e d i s p o s e d  to v i o l e n t  c r i m e  a r e  m o r e  l i k e l y  
to b e  i n c i t e d  t h a n  d e t e r r e d  by e x e c u t i o n s .  T h i s  f i n d i n g  s h o u l d  
n o t  be s u r p r i s i n g ,  g i v e n  th e  b i z a r r e  t h o u g h t  p r o c e s s e s  of 
e s p e c i a l l y  b r u t a l ,  v i c i o u s  m u r d e r e r s .  N o  s o c i a l  s c h o l a r  h a s  y e t  
b e e n  a b l e  to  r e f u t e  t h e  f i n d i n g s  of R o b e r t  R a n t o u l ,  w h o  c o n d u c t e d  
h i s  e x t e n s i v e  s t u d i e s  o v e r  a h u n d r e d  y e a r s  ag o,  a n d  d e m o n s t r a t e d  
an u n m i s t a k a b l e  p a t t e r n  of i n c r e a s e s  in h o m i c i d e  r a t e s  f o l l o w i n g  

i n c r e a s e d  u s e  of the d e a t h  p e n a l t y .  I. .cidental l y , a r e c e n t  
F . B . I .  U n i f o r m  C r i m e  R e p o r t s  publication., " C r i m e  in t h e  U . S . "  
r e p o r t e d  t h a t  m u r d e r  r a t e s  in s t a t e s  t h a t  h a v e  a b o l i s h e d  the 
d e a t h  p e n a l t y  a v e r a g e  4 . 9  m u r d e r s  p e r  1 0 0 , 0 0 0  p o p u l a t i o n ;  s t a t e s  
s t i l l  u s i n g  the  d e a t h  p e n a l t y  a v e r a g e  7 . 4  m u r d e r s .  W e  c a n ' t  

k n o w  t h e  p r e c i s e  m e a n i n g  of  t h e s e  f i g u r e s ,  o r  the e x a c t  

s i g n i f i c a n c e  of t h e  l o w e r  i n c i d e n c e  of m u r d e r  in C a n a d a  s i n c e  
a b o l i t i o n  o f  t h e  d e a t h  p e n a l t y  in t h a t  c o u n t r y  in 1976, b u t  t h e s e  
f a c t s  a r e  h a r d l y  s u p p o r t i v e  of a r g u m e n t s  fo r r e s t o r a t i o n  of th e  
d e a t h  p e n a l t y  in A l a s k a .

3. T h e  d e a t h  p e n a l t y  is e x o r b i t a n t l y  e x p e n s i v e ;  In its 1 9 7 6  

G r e g g  v. G e o r g i a  r u l i n g ,  w h i c h  r e s t o r e d  t he  l e g a l i t y  of th e  d e a t h  
p e n a l t y ,  t h e  U . S  S u p r e m e  C o u r t  e s t a b l i s h e d  s t r i n g e n t  g u i d e l i n e s  
t h a t  r e n d e r  p r o s e c u t i o n s  of c a p i t a l  c a s e s  f a r  m o r e  e x p e n s i v e  t h a n  
n o n - c a p i t a l  1s t d e g r e e  m u r d e r  c a s e s ,  a n d  fa r m o r e  e x p e n s i v e  t h a n  
h o l d i n g  the o f f e n d e r  in p r i s o n  for life. T h e  " d e a t h  is 

d i f f e r e n t "  c o n c e p t  e m e r g e d  f r o m  t h i s  r u l i n g .  Th u s ,  th e 
g u i d e l i n e s  e s t a b l i s h e d  p r o v i d e  t he  d e f e n d a n t  w i t h  w h a t  l a w y e r s  
c a l l  " s u p e r  d u e  p r o c e s s , "  a m a n y  l a y e r e d  l a b y r i n t h  of a p p e a l s  
t h a t  i n v a r i a b l y  r e q u i r e  m a n y  y e a r s  to c o m p l e t e .  It is 
u n r e a l i s t i c  to e x p e c t  an e x e c u t i o n  to t a k e  o l a c e  in l e ss  th an  
s e v e n  y e a r s  f r o m  t i m e  of c o n v i c t i o n .  H u n d r e d s  of d e f e n d a n t s  h a v e  

b e e n  on d e a t h  r o w s  a c r o s s  th e  c o u n t r y  fo r  m o r e  t h a n  ten y e a r s .
T h e  p r o c e s s  ha s  b e e n  s u c c e s s f u l  in c o r r e c t i n g  e r r o r s .  M o r e  t h a n
a t h i r d  of all d e a t h  p e n a l t y  s e n t e n c e s  h a v e  b e e n  s e t  a s i d e  or  
c o m m u t e d  s i n c e  19 76.  F l o r i d a  a n d  T e x a s  h a v e  s p e n t  m o r e  t h a n  $ 1 0 0  
m i l l i o n  in o r d e r  to e x e c u t e  f o r t y  n i n e  p e o p l e  s i n c e  1 9 7 6  ( o n e  o f  
t h e m  a l m o s t  c e r t a i n l y  i n n o c e n t . )  T h e  121 e x e c u t i o n s  c a r r i e d  o u t  

d u r i n g  t h e  p a s t  t w e l v e  y e a r s  h a v e  c o s t  th e t a x p a y e r s  f r o m  t w o  t o  
s i x  m i l l i o n  d o l l a r s  e a c h .  A t  p r e s e n t  t h e r e  a r e  m o r e  t h a n  tw o 
t h o u s a n d  t h r e e  h u n d r e d  p e o p l e  o n  d e a t h  r o w s  a c r o s s  th e c o u n t r y ,  
c o m p r i s i n g  a d o l l a r  d r a i n  t h a t  w i l l  r e a c h  i n t o  t he  b i l l i o n s .

4. T he d e a t h  p e n a l t y  w e a k e n s  l a w  e n f o r c e m e n t ; E v e r y  c a s e  
d e s i g n a t e d  f o r  d e a t h  p e n a l t y  p r o s e c u t i o n  r e q u i r e s  an i n o r d i n a t e  
i n v e s t m e n t  o f  la w e n f o r c e m e n t  r e s o u r c e s .  An e x t e n s i v e  a m o u n t  o f  
i n v e s t i g a t i v e  w o r k  is u n i q u e l y  r e q u i r e d  in c a p i t a l  c a s e s  a n d  a n  
e x c e e d i n g l y  h e a v y  load  f a l l s  on  t h e  o f f i c e  o f  t h e  p r o s e c u t o r .



B e c a u s e  of  th e  u n i q u e  a p p e a l  p r o c e s s  t h e  b u r d e n  c o n t i n u e s  long 
a f t e r  c o n v i c t i o n  a n d  s e n t e n c i n g .  W e  a r e  t h u s  d e p r i v e d  of e f f o r t  

a n d  r e s o u r c e s  th at  w o u l d  o t h e r w i s e  be d e v o t e d  to s o l v i n g  c r i m e s .  
T h e  " d e a t h  is d i f f e r e n t "  c o n c e p t ,  w h i c h  i s s u e s  f r o m  U.S. S u p r e m e  
C o u r t  r u l i n g s  on t h e  d e a t h  p e n a l t y ,  r e s u l t s  in an a d d i t i o n a l  
d i s a d v a n t a g e  f o r  la w e n f o r c e m e n t .  L o w e r  c o u r t s  a r e  i n c l i n e d  to 
e x e r c i s e  m o r e  s t r i n g e n t  s t a n d a r d s  t h a n  m i g n t  o t h e r w i s e  be 
r e q u i r e d  in r u l i n g  on M i r a n d a  q u e s t i o n s ,  s e a r c h  an d s e i z u r e  an d  
o t h e r  s u c h  m a t t e r s .  T h e s e  r u l i n g s  c a n  a d v e r s e l y  e f f e c t  the 
p r o s e c u t i o n  of n o n - c a p i t a l  c a s e s .

5* T h e  d e a t h  p e n a l t y  is c a p r i c i o u s : S i n c e  1 9 7 7  t h e r e  h a v e  b e e n
a b o u t  2 0 0 , 0 0 0  h o m i c i d e s  in t h e  U n i t e d  S t a t e s .  T h e r e  h a v e  b e e n  
o n l y  121 e x e c u t i o n s .  By  n o  m e a n s  c o u l d  all of t h o s e  e x e c u t e d  be 
c o n s i d e r e d  m o r e  d e s e r v i n g  of d e a t h  t h a n  t h o u s a n d s  o f  o t h e r s  

c o n v i c t e d  a n d  s e n t  to p r i s o n  d u r i n g  t h e  p e r i o d .  M o s t  of t h o s e  
e x e c u t e d  w e r e  v i c t i m s  of the luck  of the  d r a w .  A s  o f t e n  as  not,  
d e c i s i o n s  to s e e k  th e  d e a t h  p e n a l t y  a r e  b a s e d  on t h e  q u a l i t y  of 
t h e  e v i d e n c e ,  t h e  a v a i l a b i l i t y  of w i t n e s s e s  a nd  o t h e r  

c o n s i d e r a t i o n s  t h a t  m a y  h a v e  n o t h i n g  to d o  w i t h  th e o f f e n s e  
i t s e l f .  If a c a s e  is f i l e d  a t  a t i m e  w h e n  the p r o s e c u t i n g  a g e n c y  

h a s  f u n d s  a n d  t h e  s t a f f  i s n ' t  t oo  b u s y ,  t h e  d e a t h  p e n a l t y  is m o r e  
l i k e l y  to be s o u g h t  t h a n  at t i m e s  w h e n  f u n d s  a r e  t i g h t  a n d  
c a s e l o a d s  a r e  h e a v y .  T h e r e  it i i n t r i n s i c  c a p r i c i o u s n e s s  in t h e  
u s e  o f  th e d e a t h  p e n a l t y  a nd  n o  w a y  to c o r r e c t  it in a j u s t i c e  
s y s t e m  g o v e r n e d  by o u r  c o n s t i t u t i o n .

6. T h e  d e a t h  p e n a l t y  is u n f a i r : A v a i l a b l e  d a t a  t e l l s  u s  t h a t
p o o r  p e o p l e  w h o  m u s t  d e p e n d  o n  c o u r t  a p p o i n t e d  c o u n s e l  d u r i n g  t he  

o r i g i n a l  t r i a l  p h a s e  a r e  fa r m o r e  l i k e l y  to be e x e c u t e d  t h a n  
d e f e n d a n t s  w h o  c a n  a f f o r d  " t h e  b e s t  d e f e n s e  m o n e y  c a n  b u y . "  
B e c a u s e  of c e r t a i n  c o u r t  r u l i n g s ,  f u r t h e r  u n f a i r n e s s  is i n h e r e n t  

in t h e  w a y  j u r i e s  a r e  s e l e c t e d  in d e a t h  p e n a l t y  c a s e s .  W h e n  a 
d e f e n d a n t  g o e s  on tr i a l  fo r h i s  o r  h e r  life, g u i l t  o r  i n n o c e n c e  
w i l l  i n v a r i a b l y  be d e c i d e d  by a " d e a t h  q u a l i f i e d  j u r y , "  o n e  in 
w h i c h  t h e r e  c a n  be f o u n d  "no t a i n t  of b i a s  a g a i n s t  t h e  d e a t h  
p e n a l t y . "  W h a t  t h i s  m e a n s ,  o f  c o u r s e ,  is t h a t  j u r o r s  w h o  t ry  
c a p i t a l  c a s e s  a r e  m o r e  l i k e l y  to be c o n v i c t i o n  p r o n e  th an  c e r t a i n  
m e m b e r s  of j u r i e s  t h a t  tr y  n o n - c a p i t a l  c a s e s .  In a m y s t i f y i n g  
d e p a r t u r e  f r o m  th e  u s u a l  s t a n d a r d  of f a i r n e s s ,  t h e  S u p r e m e  C o u r t  
d e c i d e d  t h a t  a s t a t e ' s  r i g h t  to a j u r y ,  all of w h o s e  m e m b e r s  a r e  
m o r a l l y  u n t r o u b l e d  by t h e  d e a t h  p e n a l t y ,  m u s t  t a k e  p r e c e d e n c e  
o v e r  t h e  D e f e n d a n t ' s  r i g h t  to t r ia l by a j u r y  f r o m  w h i c h  
i n d i v i d u a l s  m c ^ e  l i k e l y  to be  s y m p a t h e t i c  to t h e  d e f e n s e  h a v e  n o t  
b e e n  s y s t e m a t i c a l l y  e x c l u d e d .  In e f f e c t ,  th e m a j o r i t y  of the 

C o u r t  t o o k  t h e  p o s i t i o n  t h a t  it is a c c e p t a b l e  fo r  p e r s o n s  on 
t r i a l  f o r  t h e i r  l i v e s  to h a v e  a t r i a l  t h a t  is l e s s  f a i r  t h a n  th e  
t r i a l s  of d e f e n d a n t s  in n o n - c a p i t a l  c a s e s .

7 ’ T h e  d e a th p e n a l t y  is c r u e l  a n d  u n u s u a l : T h e  h i s t o r y  of t h e
u s e  o f  t h e  d e a t h  p e n a l t y  d u r i n g  r e c e n t  y e a r s  is r e p l e t e  w i t h  
a c c o u n t s  o f  b o t c h e d  e x e c u t i o n s .  D e a t h  s p e c i a l i s t s  in F l o r i d a ,  
T e x a s ,  L o u i s i a n a  a n d  T e x a s  h a v e  a c q u i r e d  r e a s o n a b l e  p r o f i c i e n c y ,  
b u t  e x p e r t i s e  in t h i s  l i n e  o f  w o r k  is h a r d  to f i n d  e l s e w h e r e  in



‘
o u r  s o c i e t y .  E s p e c i a l l y  w h e n  d o n e  i n f r e q u e n t l y ,  c h a n c e s  of a 
b o t c h e d  e x e c u t i o n  a r e  v e r y  hi g h .  J o h n  L o u i s  E v a n s ,  A l a b a m a ' s  
f i r s t  v i c t i m  s i n c e  t h e  G r e g g  v. G e o r g i a  d e c i s i o n ,  u n d e r w e n t  a 

g r u e s o m e  f o u r t e e n  m i n u t e s  of a g o n y  b e f o r e  he d i e d .  T h e  o r d e a l  
w a s  s o  h o r r i f y i n g  as to c a u s e  th e  a u t h o r i t i e s  to d r o p  th e c u r t a i n  
in f r o n t  of th e w i t n e s s e s  v i e w i n g  w i n d o w  w h i l e  E v a n s  w a s  s t i l l  
s m o k i n g  a n d  w r i t h i n g  in t h e  e l e c t r i c  c h a i r .  A s  r e c e n t l y  a s  J u l y  
1 9 89 , a g a i n  in A l a b a m a ,  a m e n t a l l y  r e t a r d e d  m a n  w a s  s u b j e c t e d  to 

n i n e t e e n  m i n u t e s  of m a c a b r e  i n e p t i t u d e  b e f o r e  d y i n g .  I n d i a n a  
b o t c h e d  at l e a s t  o n e  of i t s  e x e c u t i o n s  e v e n  w o r s e .  T h e  a d v e n t  of 
l e t h a l  i n j e c t i o n s  h a s  n o t  s o l v e d  t h e  p r o b l e m .  In 1 9 8 8  
e x e c u t i o n e r s  in T e x a s ,  d e s p i t e  all of t h e i r  e x p e r i e n c e ,  t o o k  
f o r t y  m i n u t e s  of p r o b i n g  t h e  a r m s  a n d  l e g s  of S t e v e n  P e t e r  M o r i n  
b e f o r e  f i n d i n g  a v e i n  t h a t  w o u l d  a c c e p t  the  p o i s o n .  It is 

a b s o l u t e l y  t r u e  t h a t  m a n y  e x e c u t e d  o f f e n d e r s  h a v e  b e e n  c o n v i c t e d  
of i n f l i c t i n g  m o r e  h o r r i f y i n g  c r u e l t i e s  on t h e i r  i n n o c e n t  
v i c t i m s ,  b u t  s h o u l d  w e  a l l o w  o u r  g o v e r n m e n t  to s i n k  to t h e  level 
of s u c h  b e h a v i o r ?

8. T h e  d e a t h  p e n a l t y  is d e s t r u c t i v e  to the  f a m i l i e s  of v i c t i m s ; 

B e c a u s e  of t h e  m a n y  long y e a r s  of a p p e a l  , t h e  f a m i l i e s  of v i c t i m s  

a r e  u n a b l e  t o  b e g i n  t h e  p r o c e s s  of g i v i n g  c l o s u r e  to t h e i r  g r i e f .  
In C a n a d a ,  in M e x i c o ,  in A u s t r a l i a ,  in m o s t  of S o u t h  A m e r i c a  a n d  
all of w e s t e r n  E u r o p e ,  a s  w e l l  as in t h e  f o u r t e e n  j u r i s d i c t i o n s  
in o u r  c o u n t r y  w h e r e  the d e a t h  p e n a l t y  is n o t  an o p t i o n ,  
s u c c e s s f u l  f i r s t  d e g r e e  m u r d e r  p r o s e c u t i o n s  ca n  be c o n c l u d e d  w i t h  
r e l a t i v e  s p e e d ,  t y p i c a l l y  r e s u l t i n g  in s e n t e n c e s  of l i f e  or  
n i n e t y  n i n e  y e a r s .  T h e  f a m i l i e s  of  v i c t i m s  a r e  t h e n  a b l e  to 
b e g i n  t h e  h a r d  p r o c e s s  of w o r k i n g  t h r o u g h  t h e i r  g r i e f  a n d  p u t t i n g  
t h e  o r d e a l  b e h i n d  them. N o t  s o  w h e n  t h e  d e a t h  p e n a l t y  h a s  b e e n  
o r d e r e d .  A s  o f t e n  as not, f a m i l y  m e m b e r s  feel a r e q u i r e m e n t  to 
r e m a i n  i n v o l v e d  an d to n u r t u r e  t h e i r  b i t t e r n e s s  a n d  g r i e f  o v e r  
t h e  m a n y  y e a r s  of th e a p p e a l  p r o c e s s .

9. T h e  d e a t h  p e n a l t y  is c r e a t i n g  a n  e v e r  g r o w i n g  p r o b l e m  fo r 
c o r r e c t i o n a l  s y s t e m s  a c r o s s  t h e  c o u n t r y : M o r e  t h a n  t w o  t h o u s a n d
t h r e e  h u n d r e d  i n d i v i d u a l s  a r e  p r e s e n t l y  u n d e r  s e n t e n c e  of d e a t h  
in th e  U n i t e d  S t a t e s .  F r o m  2 0 0  to 3 0 0  a r e  a d d e d  to t h i s  n u m b e r  
e a c h  y e a r ,  w h i l e  an a v e r a g e  of f e w e r  t h a n  e l e v e n  h a v e  b e e n  
e x e c u t e d  e a c h  y e a r  d u r i n g  th e p a s t  t h i r t e e n  y e a r s .  S u p p o r t e r s  of 
t h e  d e a t h  p e n a l t y  o f f e r  n o  r e a l i s t i c  p r o p o s a l s  a s  to w h a t  s h o u l d  
be d o n e  a b o u t  th e  b u r g e o n i n g  p o p u l a t i o n  on d e a t h  row. E a c h  
p e r s o n  u n d e r  s e n t e n c e  of d e a t h  r e q u i r e s  e x p e n s i v e ,  h i g h  s e c u r i t y  
h o u s i n g ,  as w e l l  as t w e n t y  f o u r  h o u r  c l o s e  s u p e r v i s i o n  a n d  an 

i n o r d i n a t e  a m o u n t  of s t a f f  t i m e  f o r  o t h e r  r e a s o n s .  O f f e n d e r s  
s e n t e n c e d  t o  l i f e  i m p r i s o n m e n t  t e n d  to be t r a c t a b l e .  T y p i c a l l y ,  
t h e y  b e c o m e  p r o d u c t i v e  w o r k e r s  w h o  a r e  m a n a g e d  in th e  p r i s o n e r  
p o p u l a t i o n  a t  m i n i m a l  c o s t .  T h e  p r i s o n  i n d u s t r i e s  e a r n i n g s  of 
s u c h  p r i s o n e r s  o f t e n  g o  t o w a r d  t h e  s u p p o r t  of t h e i r  f a m i l i e s ,  a n d  
s h o u l d  a l s o  be  d i r e c t e d  t o w a r d  a f u n d  f o r  c o m p e n s a t i o n  of th e 
v i c t i m s  of v i o l e n t  c r i m e .

10. T h e  d e a t h  p e n a l t y  is a r e l i c  o f  l e s s  c i v i l i z e d  t i m e s ,  n o t  
f a v o r e d  by t h e  A m e r i c a n  p e o p l e : D u r i n g  t h e  c o u r s e  of p u b l i c



t e s t i m o n y  b e f o r e  t h e  A l a s k a  S e n a t e  J u d i c i a r y  C o m m i t t e e  on  the 
S e n a t e  B il l  17, s i x t y  s e v e n  A l a s k a n s  s p o k e  in o p p o s i t i o n  to the  

d e a t h  p e n a l t y ;  f o r t y  o n e  w e r e  in f a v o r  of it. T h i s  d o e s  n o t  
a p p e a r  to be in a c c o r d  w i t h  p o l l s  c o n d u c t e d  in A l a s k a .  In a n y  
c a s e ,  m o s t  of us  d o  n o t  k n o w  th e  w h o l e  t r u t h  a b o u t  the p o l l s  t h a t  
p r e s u m e  to  te ll  u s  t h a t  s e v e n t y  to e i g h t y  p e r c e n t  of o u r  f e l l o w  
A m e r i c a n s  a p p r o v e  of t h e  d e a t h  p e n a l t y .  A m o r e  c a r e f u l  look at 
t h e s e  p o l l s  p r o v i d e s  s o m e  s u r p r i s i n g  i n s i g h t s .  In G e o r g i a ,  fo r 
e x a m p l e ,  o n e  of t h e  m o s t  d e a t h  p e n a l t y  p r o n e  s t a t e s  in the 
c o u n t r y ,  a r e c e n t  s t u d y  i n d i c a t e d  t h a t  w h i l e  757. of G e o r g i a n s  
a p p r o v e  o f  t h e  d e a t h  p e n a l t y ,  527. w o u l d  f a v o r  a b o l i t i o n  of t h e  
d e a t h  p e n a l t y  if r e p l a c e d  b y  l i f e  i m p r i s o n m e n t  w i t h  n o  p a r o l e  
e l i g i b i l i t y  f o r  t w e n t y  f i v e  y e a r s ,  c o m b i n e d  w i t h  a w o r k  p r o g r a m  
w i t h  e a r n i n g s  g o i n g  to t h e  f a m i l i e s  o f  v i c t i m s .  S i m i l a r  p o l l s  
c o n d u c t e d  e l s e w h e r e  h a v e  s h o w n  s i m i l a r  r e s u l t s .  A n a t i o n a l  

s u r v e y  c o m m i s s i o n e d  by t h e  J u s t i c e  D e p a r t m e n t  t w o  y e a r s  ag o 
r e s u l t e d  in o n l y  3 7 7  of t h e  r e s p o n d e n t s  p o l l e d  c h o o s i n g  the d e a t h  
p e n a l t y  o v e r  l e g i s l a t a b l e  o p t i o n s .  W i t h  th e e x c e p t i o n  of S o u t h  
A f r i c a ,  t h e  U n i t e d  S t a t e s  is t h e  o n l y  i n d u s t r i a l i z e d  c o u n t r y  in 
t h e  w e s t e r n  w o r l d  in w h i c h  the d e a t h  p e n a l t y  c o n t i n u e s  to be 
u s e d .  M a n y  A m e r i c a n s  a r e  b e c o m i n g  i n c r e a s i n g l y  u n c o m f o r t a b l e  
a b o u t  o u r  k e e p i n g  c o m p a n y  w i t h  t h e  l i k e s  of L i b y a ,  Ir aq, S y r i a ,  
a n d  Ir a n ,  w h e r e  u s e  of t he  d e a t h  p e n a l t y  is c o n c e r n e d .  W e  s h o u l d  
t a k e  n o t e  of t he  r a p i d i t y  w i t h  w h i c h  d e m o c r a t i z a t i o n  in E a s t e r n  
E u r o p e  w i l l  r e s u l t  in t h e  a b o l i t i o n  o f  t h e  d e a t h  p e n a l t y .

11. T h e  d e a t h  p e n a l t y  is r a c i a l l y  b i a s e d : In M c C l e s k y  v. K e m p  
t h e  U . S .  S u p r e m e  C o u r t  a c k n o w l e d g e d  r a c i a l  b i a s  in th e  u s e  of  t h e  
d e a t h  p e n a l t y  in G e o r g i a ,  b u t  a l l o w e d  t h e  e x e c u t i o n  in q u e s t i o n  
to p r o c e e d  b e c a u s e  r a c i a l  b i a s  h a d  n o t  b e e n  p r o v e n  in t h a t  
p a r t i c u l a r  c a s e .  T h u s ,  t h e  C o u r t ' s  i m p l i e d  c o n c e s s i o n  w a s  th at  
p r e v i o u s  d e a t h  p e n a l t y  c o n v i c t i o n s  in G e o r g i a  w e r e  t a i n t e d  by 
e m p i r i c a l l y  p r o v e n  r a c i a l  b i a s .  T h e  A l a s k a n  s y s t e m  of c r i m i n a l  
j u r i s p r u d e n c e  an d A l a s k a n  j u r i e s  m i g h t ,  o r  m i g h t  no t,  be a b l e  to 
p e r f o r m  b e t t e r  t h a n  the s y s t e m  in G e o r g i a ,  in a v o i d i n g  r a c i a l  
b i a s  in t he  t r i a l  p r o c e s s .  B u t  w e  a r e  s i m i l a r  to G e o r g i a  in t h a t  
m o s t  of t he  p e o p l e  w h o  c o m e  b e f o r e  o u r  c r i m i n a l  c o u r t s  a r e  
e c o n o m i c a l l y  d i s a d v a n t a g e d  m e m b e r s  o f  an e t h n i c  m i n o r i t y .  
I m p l e m e n t a t i o n  of a d e a t h  p e n a l t y  l a w  in o u r  r a c i a l l y  a n d  
c u l t u r a l l y  d i v e r s e  s t a t e  w o u l d  b e c o m e  a c a u s e  c e l e b r e ,  and  a l m o s t  
c e r t a i n l y  a r o u s e  d i v i s i v e ,  b i t t e r ,  d e s t r u c t i v e  c o n f l i c t  a m o n g  th e  
p e o p l e  o f  A l a s k a .

12. T h e  d e a t h  p e n a l t y  s e r v e s  n o  p u r p o s e : A l a s k a ’s c r i m i n a l  c o d e  
is v e r y  t o u g h  on v i o l e n t  c r i m e ,  a n d  t h e r e  h a s  s u r e l y  b e e n  n o  
t e n d e n c y  to l e n i e n c y  a m o n g  t h e  s t a t e ' s  S u p e r i o r  C o u r t  j u d g e s .  
C h a r l e s  M e a c h ,  w h o  k i l l e d  f o u r  t e e n - a g e r s  in A n c h o r a g e  in 1 9 82 , 
is n o w  s e r v i n g  a s e n t e n c e  o f  3 9 6  y e a r s .  H a d  h e  b e e n  s e n t e n c e d  to 
d e a t h  h i s  c a s e  w o u l d  m o s t  l i k e l y  s t i l l  be u n d e r  a p p e a l ,  w i t h  
p e r h a p s  a n o t h e r  o n e  o r  t w o  m i l l i o n  d o l l a r s  in e x p e n s e  to  the  
s t a t e .  S e n a t e  B i l l  17, w h i c h  p r o p o s e s  to r e i n s t a t e  u s e  of t he  
d e a t h  p e n a l t y ,  w a s  i n t r o d u c e d  in t h e  A l a s k a  S t a t e  L e g i s l a t u r e  
e a r l y  in t h e  1 9 8 9  s e s s i o n .  F o r  r e a s o n s  u n r e l a t e d  to i t s  m e r i t s ,  
t h e  b i l l  d i d  n o t  a d v a n c e  to a f l o o r  v o t e .  In a n y  c a s e ,  d u r i n g



c o m m i t t e e  h e a r i n g s  on t h e  b i l l ,  r e m a r k a b l y  l i t t l e  e f f o r t  to m a k e  
a c a s e  f o r  it w a s  m a d e  by i t s  s p o n s o r s  o r o t h e r  m e m b e r s  of th e  

l e g i s l a t u r e .  T h e r e  w a s  n o  a r t i c u l a t i o n  of a p u r p o s e  to be 
s e r v e d ,  n e e d  to be met , p r o b l e m  to be s o l v e d  o r  a d v a n t a g e  to be 
g a i n e d ,  by r e s u m p t i o n  of c a p i t a l  p u n i s h m e n t  in A l a s k a  a f t e r  it s  
a b o l i t i o n  by th e  t e r r i t o r i a l  l e g i s l a t u r e  m o r e  t h a n  t h i r t y  y e a r s  
ago . P e r h a p s  the e x p l a n a t i o n  is t h a t  n e i t h e r  d e t e r r e n c e  n o r  c o s t  
s a v i n g s  a r e  p e r s u a s i v e  j u s t i f i c a t i o n s .  P r o p o n e n t s  of t h e  d e a t h  
p e n a l t y  a r e  l e f t  w i t h  v e n g e a n c e .  V e r y  f e w  A l a s k a n s ,  m a n y  of w h o m  
t a k e  b i b l i c a l  i n j u n c t i o n s  s e r i o u s l y ,  w i l l  b e  s u p p o r t i v e  of s u c h  a 
p r o f o u n d  r e d i r e c t i o n  in c r i m i n a l  j u s t i c e  p o l i c y  w h e n  t h e y  r e a l i z e  
t h a t  t h e  e s s e n t i a l  r a t i o n a l e  is b a s e d  on v e n g e a n c e .
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Article I, se ,tion 12 of the AlaslSh Constitution provides:

Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual 
punishments inflicted. Penal administration shall 
be based on the principle of reformation and upon 
the need for protecting the public.

You have asked whether that section would, independently of 
the federal constitutional protection against cruel and 
unusual punishment, bar imposition of the death penalty.

It is my opinion that it would not.

11. . cruel and unusual punishment [shall not be]
inflicted":

Capital punishment: assertion that its
imposition would violate state constitutional 
provision relating to cruel and unusual 
punishments and penal administration (Senate 
Bill 17)

Senator Jan Faiks, Chair 
Senate Judiciary Committee

Jack Chenoweth 
Legislative Couns

The language of this part of the state constitutional 
provision tracks the Eighth Amendment of the federal 
constitution. The Eighth Amendment prohibition is 
applicable to the states through the due process clause of 
the Fourteenth Amendment. Robinson v. California, 370 U.S. 
660, 82 S.Ct. 1417, 8 L.Ed.2d 758 (1962), reh. den. 371 U.S. 
905, 83 S.Ct. 202, 9 L.Ed.2d 166 (1962). The United States 
Supreme Court has concluded that imposition of the death 
penalty is not inherently cruel and unusual punishment and 
therefore not in all cases an Eighth Amendment violation.
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Furman v. Georgia. 408 U.S. 238, 92 S.Ct. 2726. 33 L.Ed.2d 
546, (1972), reh. den. 409 U.S. 902, 93 S.Ct. 89, 34 L.Ed.2d 
163 (1972); Gregg v. Georgia, 428 U.S. 153, 96 S.Ct. 2909,
49 L.Ed.2d 859 (1976). The court has observed that the 
Eighth Amendment's prohibition against cruel punishment 
"must draw its meaning from the evolving standards of 
decency that mark the progress of a maturing society." Trop 
v. Dulles, 356 U.S. 89, 78 S.Ct. 590, 2 L.Ed.2d 630, 64 
(1958). Finally, the United States Supreme Court has also 
interpreted the cruel and unusual punishment provision so as 
to impart a "proportionality" test to criminal sentences, 
determining in Solem v. Helm, 463 U.S. 277, 103 S.Ct. 3001, 
77 L.Ed.2d 637 (1983), that "as a matter of principle . . . 
a criminal sentence must be proportionate to the crime for 
which the defendant was convicted." 77 L.Ed.2d 637, 649.

As to article I, section 12 of the state constitution, the 
Alaska Supreme Court has determined that the "cruel and 
unusual punishment" provision applies to render inapplicable 
as unconstitutional

[o]nly those punishments which are cruel and 
unusual in the sense that they are inhuman and 
barbarous, or so disproportionate to the offense 
committed as to be completely arbitrary and 
shocking to the sense of justice, . . .

Green v. State, 390 P.2d 433 (Alaska 1964), at 435; quoted 
in Thomas v. Sliate, 566 P.2d 630 (Alaska 1977), Davis v. 
State, 566 P.2d 640 (Alaska 1977). The Alaska Supreme 
Court, in Green, expressly ruled that "in this jurisdiction 
punishment for crime need not be strictly proportioned to 
the offense", 390 P.2d 433, at 435. However, the United 
States Supreme Court's later decision in Solem v. H e lm , 
relying on the Eighth Amendment to find'a proportionality 
requirement, does require that sentencing be in some measure 
related to the seriousness of the crime for which convicted. 
Dancer v. State, 715 P . 2d 1174, 1180, n. 6 (Alaska Ct. Add. T9WT.
The constitutions of a majority of the states incorporate 
closely comparable provisions. In those that allow a death 
penalty, and in which death penalty challenges based on an 
interpretation of a "cruel and unusual punishment" provision- 
like Alaska's have been considered, I have found only 
two--California and Massachuseti:s--in which the state's 
highest court has applied the provision to conclude that
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imposition of the death penalty was constitutionally 
impermissible with reference to a state constitutional 
provision. People v. Anderson, 6 Cal.3d 628, 493 P.2d 880, 
100 Cal. Rp t r. 152 (Cal. 1.972), cert. den. 406 U.S. 958, 92 
S.Ct. 2060, 32 L.Ed.2d 344 (.1972) (subsequently set aside by 
a constitutional amendment adopted by the voters, and 
endorsed in People v. Frierson, 25 Cal.3d 142, 599 P.2d 587, 
158 Cal. Rptr: zSI (Cal. 1979), validating the death penalty 
as permissible punishment); District Attorney for the 
Suffolk District v. Watson et a l . , 411 N.E.2d 1274 (Mass.
1980) (concluding from "examination of the actual operation 
of capital punishment provisions in Massachusetts, that the 
death penalty [statute enacted by c. 488, St. 1979], with 
its full panoply of concomitant physical and mental 
tortures, is impermissibly cruel under art. 26 [of the state 
constitution] when judged by contemporary standards of 
decency11). In the remainder of the states, the decisions 
have not found the death penalty to be cruel and unusual 
punishment. State v. Gillies, 662 P.2d 1007 (Ariz. 1983); 
State v. Sheppard, 331 A . 2d 142 (Del. 1974); Gilreath v . 
State, 279 S.E.2d 650 (Ga. 1981); People v. Gaines, 430 
N.E.2d 1046 (111. 1981); Brewer v.~State, 417 N.E.2d 889 
(Ind. 1981); State v. Myles, 389 So.2d Yl (La. 1979); 
Tichnell v. State, 415 A .2d 830 (Md. 1980); State v. 
Williams, 652 S.W.2d 102 (Mo. 1983); State y. Anderion, 296 
N.W.2d 440 (Neb. 1980); Shuman v. State, 578 P.2d 1183 
(Nev. 1978); State v. Ramseur, 524 A. 2d 188 (N.J. 1987); 
State v. Rondeau, 553 P.2d 688 (N.M. 1976); Commonweath v. 
Zettlemoyer, 454 A.2d 937 (Pa. 1982), cert. den., 461 U.S. 
970, '103 STCt. 2444, 77 L.Ed.2d 1327 (1983); State v.
Austin, 618 S.W.2d 738 (Tenn. 1981); Ex parte Granviel, 561 
S.W.2d 503 (Tex. Crim. App. 1978); Stamper v. Commonwealth, 
357 S.E.2d 808 (Va. 1979). cert. den. 445 U.S. 972, 100 
S.Ct. 1666, 94 L.Ed.2d 239 (1980); State v. Rupe, 683 P.2d 
571 (Wash. 1984); Hopkinson v. State, 632' P.2d 79 (Wyo.
1981).

"Penal administration shall be based upon the principle of 
reformation and upon the need for protecting the public."

From an historical perspective, this second sentence of 
article I, section 12 may not be a strong basis for an 
argument against imposition of capital punishment.

The Alaska Constitution Convention twice took up 
consideration of this provision, once in preliminary 
discussion of language recommended by its Committee on the

H
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Preamble and Bill of Rights, and again in consideration of a 
delegate's amendment to that language. In each instance, 
the colloquy among the delegates strongly implied that the 
language being adopted was not intended to preclude 
imposition of capital punishment.

When first offered, the proposed language in question read:

The administration of criminal justice shall be 
founded on principles of reformation, and not 
vindictiveness.

As the committee reported and explained its first draft, the 
following exchange occurred on the Convention floor:

PRESIDENT EGAN: Mr. Emberg.

DELEGATE EMBERG: I would like to ask a question
in regard to the last sentence of Section 10, page 
4, lines 3, 4, and 5. It reads, "The 
administration of criminal justice shall be 
founded on principles of reformation, and not 
vindictiveness." . Now, I have no quarrel with the 
thought expressed here, except as it relates to 
the establishment of a code which might provide 
forfeiture of life, capital punishment, in other 
words. Is there any relation between the two?

DELEGATE AWES (chair of the Bill of Rights and 
Preamble Committee): Is your question whether or
not this would eliminate capital punishment?

DELEGATE EMBERG: Yes.

DELEGATE AWES: That was brought u p”in the
Committee, and this provision is found in several 
other state constitutions, and in those states the 
courts have ruled that this language does not 
prohibit capital punishment.

Journal of the Alaska Constitutional Convention, vol. 2. at 
pp. TZS6, 1287.

The question arose again as the Convention formally 
considered and acted on the Committee's report:
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PRESIDENT EGAN: Are there amendments to be
proposed to . . . Section 10? Mr. Ralph Rivers.

DELEGATE RALPH RIVERS: I submit o n e .

PRESIDENT EGAN: The Chief Clerk may read the
proposed amendment.

CHIEF CLERK: Page 4, Section 10, line 3, delete
the last sentence commencing on line 3 and 
substitute the following: 'The administration of
criminal justice shall be founded upon the 
principle of reformation as well as upon the need 
to protect the public.1

DELEGATE RALPH RIVERS (speaking in support of a 
motion to adopt): Mr. President, the reason for
this [amendment] is that I think the 
administration of criminal justice should 
definitely be founded upon the need for protecting 
the public. I think that, secondarily, it is a 
very good idea for us to try to reform the people 
who have breached the law and become antisocial, 
but I don't want to completely overlook the 
protection of the public. I also think this 
business about "and not on vindictiveness" sounds 
a little odd. You can't legislate away that kind 
of sin. If a district attorney is mean, he is 
mean. I don't care, so I merely submit that to 
say that the administration of criminal justice 
shall be founded upon the principle of reformation 
as well as upon the need fc r protecting the 
public. It covers the subject better than it is 
now.

PRESIDENT EGAN: Mr. McLaughlin.

DELEGATE MCLAUGHLIN: I would like to ask the
Chairman of the Bill of Rights [Committee] a 
question. Was it the intention of this clause to 
abolish capital punishment on the theory that you 
can't reform a dead man? "

;



DELEGATE AWES: I made the same observation as did
one or two others on the Committee. However, this 
sentence has used almost the identical wor ds as in 
other state constitutions, and in those states the 
supreme court upheld that it does not abolish 
capital punishment.

PRESIDENT EGAN: Mr. Doogan.

DELEGATE DOOGAN: Mr. Chairman, to clarify this
article more, this clause was originally taken 
from Indiana[,] I believe it is. I forget the 
article and section number, but the way it was 
written in there, although it stated that it had 
been tested and did not preclude capital 
punishment, after discussion in the Committee it 
was purported to intend that this clause would 
have nothing to do until the time a person was 
sentenced, but in view of the penal institutions 
and governments in their work to rehabilitate 
prisoners rather than lock them up on bread and 
water and forget about them, that this statement 
was more or less advisory or instructive to the 
penal institutions that they would work on the 
basis of reformation and not go back to the bread 
and water stage, but it was intended that it would 
apply after a person received sentence. It was 
not to apply up until that time, and I think that 
is what the criminal justice is supposed to mean.

PRESIDENT EGAN: Mrs. Hermann.

DELEGATE HERMANN: Mr. President, I also do not
like the word "vindictiveness". I would like to 
believe that there is never any vindictiveness in 
the punishment of people who have violated the 
laws of the country, though I am compelled to 
admit that sometimes I have seen evidences [sic] 
of it, but I do think that Mr. Ralph Rivers is 
correct in saying that the chief aim of criminal 
justice is the protection of the public and that 
the reformation and rehabilitation of the persons 
who have been found guilty of a crime is vastly 
important also, so if I understand Mr. Rivers' 
motion correctly, I am going to support it. I 
think that it is high time that some state 
constitution had in it some mention of the need of



reformation of people who seem criminally inclined 
rather than the need of constantly stressing 
punishment for them. When we learn to have 
preventive instead of punitive measures on our 
statute b ooks[,] we are going a long ways further 
toward really administering criminal justice,-

PRESIDENT EGAN: Is there further discussion? If
not, the question is, "Shall the proposed 
amendment as offered by Mr. Ralph Rivers be 
adopted by the Convention?" All those in favor of 
the adoption will signify by saying "aye", all 
opposed by saying "no". The "ayes" have it and 
the proposed amendment is ordered adopted..........

Journal of the Proceedings of the Alaska Constitutional 
Convention, vol. 2, pp. 1308 - 1310.

Delegate Doogan's recollection that the provision was 
derived from a comparable provision of the Indiana 
constitution seems correct. Article I, section 18, of the 
Indiana Constitution of 1851 includes a provision that its 
state penal code should be founded on principles of 
reformation, not vindictive justice.

Delegate A w e s 's responses concerning the relationship 
between the Indiana provision and that state's death penalty 
were equally apt: both before and since the Alaska
Constitutional Convention, the Indiana Supreme Court has 
consistently construed the state's constitutional provision 
so as not to bar imposition of the death penalty.
McCutcheon v. State, 155 N.E. 544 (Ind. 1927); Hawkins v. 
State, 37 N.E.2d 79 (Ind. 1941); Brewer v. Stated 417 N.E.2d 
889 (1981), cert. den. 458 U.S. 1122, 102 S.Ct. 3510, 73 
L.Ed.2d 1384, reh. den. 458 U.S. 1132, 103 S.Ct. 18, 73 
L.Ed.2d 1403 (1982); Williams v. State, 430 N.E.2d 759 (Ind.
1982), app. dismissed" 459 U.S. 808, RF3 S.Ct. 33, 74 
L.Ed.2d 47, reh. denied, 459 U.S. 1059, 103 S.Ct. 479, 74 
L.Ed.2d 626 (1982). And, as Delegate Awes remarked, a 
similar provision appears in the constitution of Wyoming 
(article I, section 15: "The penal code shall be framed on
humane principles of reformation and prevention."). Wyoming 
imposes a death penalty, but there is nothing of record to 
note that the court has ever squarely faced a death penalty 
challenge grounded on article I, section 15 of that state's 
constitution. Substantively similar provisions also appear 
in the constitutions of New Hampshire (article I, section
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18), Oregon (article I, section 15), and the 1889 
constitution of Montana (article III, section 24), but in 
the case of each of these three, the respective 
constitutional provision includes or is accompanied by 
additional language explicitly or implicitly authorizing the 
imposition of capital punishment.

However, the Indiana precedent may be distinguished. For 
purposes of interpreting and applying the comparable Alaska 
constitutional provisions, the Indiana cases decided before 
Alaska's Constitutional Convention are the more pertinent.
_]_/ The constitutional challenge raised in the earlier of 
the two, McCutcheon v. State, 155 N.E. 544 (Ind. 1927), was 
based on the clause of article I, section 18 of the Indiana 
constitution that disallowed use of a penal code grounded on 
"vindictive justice." 2/ Alaska's constitution omits that 
term, substituting in its place a reference to "protecting

]_/ The theory--one of statutory construction and 
interpretation--is based on the well-settled rule that, 
when the meaning of a statute is in doubt, reference to 
legislation in a state statute from which the language 
was taken is helpful. The theory also applies to 
construction of constitutional provisions. While the 
application of the rule of judicial interpretation 
followed in the originating state would not be binding, 
the conclusions reached by the originating state's high 
court, and the reasoning of those judicial opinions may 
be helpful.

2/ Specifically, the Indiana Supreme Court said:

Nor is the punishment of death for 
murder in the first degree in conflict with 
article I, section 18 of the Constitution 
(section 70, Burns' R.S. 1926) -- "the Penal 
Code shall be founded on the principles of 
reformation, and not of vindictive justice."
Such punishment [i.e. capital punishment] "Is 
not * * * vindictive, but is even-handed 
justice" (Driskell v. State, 7 Ind. 338, 343 
[(1855)]), necessarily meted out for the 
maintenance of the peace and the protection 
of the citizens of the state.

McCutcheon v. State, 155 N.E. 544, at 548.
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the public." The later of the two, Hawkins v. State, 37 
N.E.2d 79 (Ind. 1941), disposes of the constitutional 
challenge merely by citing the earlier decision and 
concluding that the law is "settled otherwise." 37 N.E.2d
79, at 87.

The debate may be joined on this point. Surely the 
explanations and conclusions offered by Delegates Awes and 
Doogan persuaded their colleagues to make the substantive 
change urged by Delegate Ralph Rivers. In so doing, both 
acknowledged that the Indiana (and other state court) 
opinions as they understood them did not interpret the 
language so as to preclude imposition of capital punishment. 
On the other hand, a closer look a». the Indiana decisions 
construing that state's comparable constitutional provision, 
made before the Alaska Constitutional Convention convened in 
late 1955, discloses that those decisions turned on analysis 
and application language that was not carried forward into 
this state's constitution.

In the absence of a definitive interpretation, I am of the 
view that the decision remains open to debate, though on 
balance the determination would not seem to favor a 
successful article I, section 12 challenge.

JC:gc
WKG6/101
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□  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7424

FEB 1 5 1989
T h e  H o n o r a b l e  M i k e  S z y m a n s k i  
A l a s k a  S t a t e  S e n a t o r  
P.O. Box V
Juneau, A l a s k a  99811 

Dear S e n a t o r  Szymanski:

Y o u  h a v e  asked w h e t h e r  c a p i t a l  p u n i s h m e n t  w o u l d  be 
c o n s t i t u t i o n a l  in light of A r t i c l e  I, S e c t i o n  12 of t h e  Alaska  
C o n s t i t u t i o n  w h i c h  requires  that "penal a d m i n i s t r a t i o n  shall be 
ba s e d  on the p r i n c i p l e  of r e f o r m a t i o n  a n d  u p o n  the need for 
pr o t e c t i n g  the public." T h e  short a n s w e r  t o  y o u r  q u e s t i o n  is that 
ca pital punishment, per se, is not u n c o n s t i t u t i o n a l  in Alaska.

W e  would caution, however, t h a t  the a p p r o a c h  of the 
judicial s y s t e m  to capital p u n i s h m e n t  c a s e s  is e x t r e m e l y  complex. 
Ou r  o p i n i o n  r e l a t i n g  to the c o n s t i t u t i o n a l i t y  of the death penalty 
is p r i m a r i l y  b a s e d  o n  a r e v i e w  of the m i n u t e s  of the constituti onal 
c o n v e n t i o n  and is not intended as a c o m p r e h e n s i v e  a n a l y s i s  of 
e i t h e r  SB 17 or the c o n s t i t u t i o n a l i t y  of capital p u n i s h m e n t  in 
Alaska.

The t o u c h s t o n e  of i n t e r p r e t a t i o n  of a law is to a s c e r t a i n  
the intent of its drafters. Kenai P e n i n s u l a  B o r o u g h  v. State of 
A l a s k a . 612 F.2 d 1210 (9th Cir. 1980), a f f ' d . 451 U.S. 259 (1981). 
Similarly, in interpreting a c o n s t i t u t i o n a l  p r o v i s i o n  its h i s t o r y  
and t h e  i n s i g h t  it p r o v i d e s  into the intent o f  t he d r a f t e r s  is 
important. S e e , e . g . . N o r t h  S l o p e  B o r o u g h  v. S ohio  P e t r o l e u m  
C o r p . . 585 P . 2d 534 (Alaska 1978). T h e  l a n g u a g e  u t i l i z e d  in A r t i l e  
I, S e c t i o n  12 w a s  s p e c i f i c a l l y  d i s c u s s e d  at the A l aska 
Co n s t i t u t i o n a l  Convention.

The Bill of R i g h t s  C o m m itte e of t h e  A l a s k a  Consti t u t i o n a l  
C o n v e n t i o n  o r i g i n a l l y  p r o p o s e d  t h a t  t h e  s t a t e ' s  coun te r p a r t  to the 
eighth a m e n d m e n t  of the U.S. C o n s t i t u t i o n  i n c l u d e  a p r o v i s i o n  
bo r ro wed from the Ind iana C o n s t i t u t i o n  w h i c h  stated, "The penal 
code shall be founded on the p r i n c i p l e s  of reformation, and not 
v i n d i c t i v e  j u s t i c e . " 4 A t  the C o n v e n t i o n  proceedings, however, 
Delegate R a l p h  J. R i v e r s  p r o p o s e d  t h a t  t h e  I n d i a n a  p r o v i s i o n  be 
replaced w i t h  the sentence, "The a d m i n i s t r a t i o n  of c r i mina l j u stice

*Ind. Const., art. I, §18.
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shall be f o u n d e d  u p o n  the p r i n c i p l e  of r e f o r m a t i o n  as w e l l  as upon 
th e  need to p r o t e c t  the p u b l i c . " 2 T h e  s p o n s o r  of the a m e n dm ent 
e x p l a i n e d  t h a t  the p r o p o s e d  l angu a g e  w a s  p r e f e r a b l e  to t h e  Indiana 
p r o v i s i o n  b e c a u s e  "the a d m i n i s t r a t i o n  of c r i m i n a l  j u stice should 
d e f i n i t e l y  be founded u p o n  the n e e d  for p r o t e c t i n g  the public. I 
t h i n k  that, s e c o n d a r i l y , it is a v e r y  g o o d  idea for us to t r y  to 
r e f o r m  the p e o p l e  w h o  h a v e  b r e a c h e d  th e law and b e c o m e  antisocial, 
b u t  I d o n ' t  w a n t  t o  c o m p l e t e l y  o v e r l o o k  the p r o t e c t i o n  of the 
p u b l i c . 1,3

D e l e g a t e s  e x p r e s s e d  c o n c e r n  t h a t  th e effect of the 
p r o v i s i o n  w a s  to a b o l i s h  capital punishmen t. This c o n c e r n  was 
a n s w e r e d  b y  m e m b e r s  of t h e  Bill of R i g h t s  Committee, w h o  assured 
d e l e g a t e s  t h a t  the p r o v i s i o n  h a d  b e e n  t e s t e d  in the courts and was 
h e l d  not t o  p r e c l u d e  capital p u n i s h m e n t /  A c c o r d i n g  to Delegate 
Awes, "This [provision] has u s e d  a l m o s t  t h e  identical w o r d s  as in 
o t h e r  s tate constitutions, and in t h o s e  s tates the supreme court 
u p h e l d  t h a t  it does not a b o l i s h  c a pi tal p u n i s h m e n t . " 5

(
D e l e g a t e  Doogan w e n t  on to n o t e  t h a t  the p r o v i s i o n  was 

not i n t e n d e d  to apply to s e n t e n c i n g  of c o n v i c t e d  criminals, but 
r a t h e r  was a d opted "in v i e w  of penal i n s t i t u t i o n s  and g o v e r n m e n t s  
•in t h e i r  w o r k  to r e h a b i l i t a t e  p r i s o n e r s  r a t h e r  than lock them  up 
on b r e a d  and w a t e r  a nd fo rget about them, t h a t  this s t a t emen t was 
m o r e  o r  less a d v i s o r y  or instr uctive to the penal institutions that 
t h e y  w o u l d  w o r k  on the ba sis of r e f o r m a t i o n  and not go b a c k  to the 
bread and w a t e r  stage ..."D T h e  only o t h e r  d e l e g a t e  to c o m m e n t  on 
the r e f o r m a t i o n - p r o t e c t i o n  of the p u b l i c  p r o v i s i o n  e x p r e s s e d  her 
s u p p o r t  for it, stating tha t a l t h o u g h  the c h i e f  aim of criminal 
ju s t i c e  is the p r o t e c t i o n  of the public, "I t h i n k  that it is high 
time t h a t  some state consti t u t i o n  h a d  in it some m e n t i o n  of the

2M i n u t e s  of t h e  P r oc eedings of t h e  A l a s k a  C o n s t i t u t i o n a l  
Convention, 1955-56, P a r t  2 at 1308 ( hereafter " C o n v e n t i o n  
Minutes"). A  copy of the relev ant C o n v e n t i o n  M i n u t e s  is a t t a c h e d  
as A p p e n d i x  A.

C o n v e n t i o n  Minutes, Part 2 at 1309 (comments of D e l egate  
R i v e r s ) .

4Id. (comments of C h a i r m a n  G e o r g e  M. M c L a u g h l i n  and D e l e g a t e  
J a m e s  P. D o o g a n ) .

5Id. It is importan t to note t h a t  A l a s k a  had a capital 
p u n i s h m e n t  l a w  at the time art. I, §12 w a s  a d o p t e d  by the d e l e g a t e s  
to the c o n s t i t u t i o n a l  convention.

6Id. (emphasis a d d e d ) .
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need for r e f o r m a t i o n  of people who s e e m  c r i m i n a l l y  inclined rather 
t h a n  t h e  n e e d  of c o n s t a n t l y  s t r e s s i n g  p u n i s h m e n t  for t h e m . " 7

T h e  l egislativ e h i s t o r y  of the r e f o r m a t i o n  p r o v i s i o n  thus 
m a k e s  c l e a r  that m e mbers of the Bill of R i g h t s  C o m m ittee and 
d e l e g a t e s  t o  the Conven t i o n  d id n o t  i n tend to a b o l i s h  capital 
punishment. Rather, t h e  intent was to a d o p t  a p r o v i s i o n  a d v i s i n g  
p r i s o n  a d m i n i s t r a t o r s  to c o n s i d e r  r e h a b i l i t a t i o n  as one goal in 
a d m i n i s t e r i n g  the prisons. M o s t  importantly, the o r i g i n a l l y  
p r o p o s e d  p r o v i s i o n  was de l e t e d  in favor o f  the p r e s e n t „ r e f o r m a t i o n -  
p r o t e c t i o n  o f  the p u b l i c  p r o v i s i o n  b e c a u s e  d e l e g a t e s  felt the 
or i g i n a l  p r o p o s a l  focused too m u c h  o n  r e f o r m a t i o n  and d i d  n o t  gi ve 
s u f f i c i e n t  w e i g h t  to the p r o t e c t i o n  of t h e  p u b l i c  as a l e g i t i m a t e  
goal of p e n a l  administration.

W e  have not p r o v i d e d  you  w i t h  a c o m p r e h e n s i v e  a n a lysis 
of the c o n s t i t u t i o n a l i t y  of the d e a t h  p e n a l t y  for two p r i m a r y  
reasons. T h e  first is th at we w a n t e d  to e x p e d i t i o u s l y  p r o v i d e  you 
w i t h  a r e s p o n s e  t o  your question, and. an in -de p t h  analy s i s  of this 
issue w o u l d  b e  e x t r e m e l y  time-consuming. T h e  s e c o n d  re ason for an 
a b b r e v i a t e d  response is b ased o n  t h e  ad h o c  a p p r o a c h  to 
c o n s t i t u t i o n a l  a n a lysis that is a p p l i e d  by the courts in d eath 
p e n a l t y  cases.

As a t h e o r e t i c a l  punishment, the d e a t h  p e n a l t y  has
r e p e a t e d l y  b e e n  h e l d  by t h e  courts to b e  constitutiona l. T h e  
p r a c t i c a l  a p p l i c a t i o n  of the punishment, however, is o f t e n  found 
to v i o l a t e  c o n s t i t u t i o n a l  protections. A  s i m p l e  a n s w e r  to the 
question, "When m a y  the state c o n s t i t u t i o n a l l y  impose d e a t h  as a 
p u n i s h m e n t ? "  does not exist. As one c o m m e n t a t o r  p o i n t e d  out:

Th e  c o u n t l e s s  p o s sib le c o n s t i t u t i o n a l  c h a l l e n g e s  and the 
i n f i n i t e  v a r i e t y  of c i r c u m s t a n c e s  s u r r o u n d i n g  a m u r d e r  
w a r r a n t s  a c a s e - b y - c a s e  approach. A l t h o u g h  careful
d r a f t i n g  of d eath p e n a l t y  s t a tute s can e l i m i n a t e  some
arbitrari ness, i mplementati on of t h e s e  s t a t u t e s  is 
s u b j e c t  to m u c h  d i s c r e t i o n  by pros ecutors, judges, and 
juries. Thus, w h i l e  statutes m a y  s p e c i f y  t h e  special 
c i r c u m s t a n c e s  justifying  a d e a t h  sentence, only a
r e v i e w i n g  co urt can d e t e rmine if t h e  s e n t e n c e  c o r r e c t l y  
and c o n s t i t u t i o n a l l y  appli ed t h o s e  c i r c u m s t a n c e s  in any 
p a r t i c u l a r  case. The S u p r e m e  C o u r t ' s  a p p r o a c h  recog n i z e s  
t h a t  o n l y  the courts ca n fully m a i n t a i n  the

7Id. at 1309-10 (comments of D e l e g a t e  M i l d r e d  R. Hermann) 
(emphasis a d d e d ) .



L e t t e r  to S e n a t o r  Sz ym an sk i
SB 17 —  C a p i t a l  Pu n is h m e n t
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PRESIDENT EGAN: Mr. Davis moves the adoption of the proposed
amendment. Is there a second?

NORDALE: I second the motion.

TAYLOR: I wonder if we could have a three-minute recess?

PRESIDENT EGAN: If there is no objection the Convention will
stand at recess for three or four minutes. The Convention is 
at recess.

RECESS

PRESIDENT EGAN: The Convention will come to order. . Mr*. Davis.

DAVIS: Mr. President, with reference to my pending amendment,
and also with reference to all of Section 7, I am advised that 
Mr. Buclcalew who is not present today had a good deal to do 
with preparation of Section 7, also Mr. Hellenthal who is ill 
today, and so for that reason I would like to ask unanimous 
consent at this time to pass Section 7 and go on to Section 8 
and consider Section 7 tomorrow when we; expect the other two 
men will be here. .

PRESIDENT EGAN: If there is no objection, we will pass Sec­
tion 7 subject to the time that Mr. Buckalew and Mr. Hellenthal 
will be present. Are there amendments to Section 8? Are 
there amendments to be proposed to Section 9? Section 10?
Mr. Ralph Rivers.

R. RIVERS: I submit one.

PRESIDENT EGAN: The Chief Clerk may read the proposed amendment.

CHIEF CLERK: Page 4, Section 10, line 3, delete the last s e n -■
tence commencing on line 3 and substitute the following: 'The
administration of criminal justice shall be founded upon the 
principle of reformation as well as upon the need to protect 
the public.1"

PRESIDENT EGAN: What ’is your pleasure, Mr. Rivers?

R. RIVERS: I move the adoption of this proposed amendment.

PRESIDENT EGAN: Mr. Ralph Rivers moves the adoption of the pro­
posed amendment. Is there a second?

KNIGHT: I second the motion.

PRESIDENT EGAN: Please read the amendment again.

(The Chief Clerk read the amendment again.)

a p p e n d ix  A



R. RIVERS: Mr. President, the reason for that is that I think
the administration of criminal justice should definitely be 
founded upon the need for protecting the public. I think that, 
secondarily, it is a very good idea for us to try to reform 
the people who have breached the law and become antisocial, 
but I don't want tc completely overlook the protection of the 
public. I also think this business about "and not on vindic­
tiveness" sounds a little odd. You can't legislate away that 
kind of sin. If a district attorney is mean; he is mean. I 
don't care, so I merely submit that to say that the administra­
tion of criminal justice shall be founded upon the principle 
of reformation as well as upon the need for'protecting the pub­
lic. It covers the subject better than it is now.

PRESIDENT EGAN: Mr. McLaughlin.

MCLAUGHLIN: I would like tc ask the Chairman of the Bill of
Rights a question. Vlas it the intention of this clause to 
abolish capital punishment on the theory that you cannot reform 
a dead man? *

AWES: I made the same objection as did one or two others on
the Committee. However, this sentence has used almost the identi­
cal words as in other state constitutions, and in those states . 
the supreme court upheld that it does not abolish capital 
punishment.

PRESIDENT EGAN: Mr. Doogan.

DOOGAN: Mr. Chairman, to clarify this article more, this
clause was originally taken from Indiana I believe it is. I 
forget the article and section number, but the way it was 
written in there, although it stated that it had been tested 
and did not preclude capital punishment, after discussion in 
the Committee it was purported to intend that this clause 
would have nothing to do until the time a person was sentenced, 
but in view of penal institutions and governments in their 
work to rehabilitate prisoners rather than lock them up on 
bread and water and forget about them, that this statement 
was more or less advisory or instructive to the penal institu­
tions that they would work on the basis of reformation and not 
go back to the bread and water stage, but it was intended that 
it would apply after a person had received sentence. It was 
not to apply up until that time, and I think that is what the 
criminal Justice is supposed to mean.

PRESIDENT EGAN: Mrs. Hermann.

HERMANN: Mr. President, I also do not like the word "vindictive­
ness". I would like to believe that there is never any vin­
dictiveness in- the punishment of people who have violated the 
law3 of the country, though I am compelled to admit that some­
times I have seen evidences of it, but I do think that Mr. Ralph



Rivers is correct in saying that the chief aim of criminal 
justice is the protection of the public and that the reforma­
tion or rehabilitation of the persons who have been found guilty 
of a crime is vastly important also, so If I understand Mr. 
Rivers' motion correctly, I am going to support it. I thir.k 
that it is high time that some state constitution had in it 
some mention of the need of reformation of people who seem 
criminally inclined rather than the need of constantly stressing 
punishment for them. When we learn to have preventive.instead 
of punitive measures on our statute books we are going to be 
a long ways further towards really administering criminal 
justice. "

PRESIDENT EGAN: Is there further discussion? If not, the
question is, ''Shall the proposed amendment as offered by Mr. 
Ralph Rivers be adopted ly the Convention?" All those in favor 
of the adoption of the proposed amendment will signify by say­
ing "aye", all opposed by saying "no". The "ayes have it 
and the proposed amendment is ordered adopted. Are there ether 
amendments to Section 10? Are there proposed amendments to 
Section 11? Mr. Taylor.

TAYLOR: I am preparing one, Mr. President.

PRESIDENT EGAN: Mr. Taylor is preparing one. The Convention 
will be at ease for a moment while Mr. Taylor prepares his 
amendment. The Convention will come to order. The Chief 
Clerk will read the proposed amendment as offered by Mr.
Taylor.

CHIEF CLERK: "Section 11, page 4, line 12, after the word
'seized' insert the following sentence: 'That the legislature
shall provide by lav; for penalties for officers of the state 
or any subdivision thereof violating the right of the citizens 
under this section.'"

PRESIDENT EGAN: What is your pleasure, Mr. Taylor?

TAYLOR: I move the adoption of the amendment.

PRESIDENT EGAN: Mr. Taylor moves the adoption of the proposed
amendment. M r . D a vis.

DAVIS: May we have It read again slowly?

PRESIDENT EGAN: The Chief Clerk will please read the amendment
again slowly.

(The Chief Clerk read the amendment again.)

TAYLOR: You left out the word "penalties".

C H I E F  CLERK: I am sorry. "That the l e g i s l a t u r e  shall provide
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Statement of Charles Campbell o n  C3S8 17 before the Senate Finance Committee 

March 3, 1989

. I
Thank you Mr. Chairman. My name is Charles Campbell. I am a resident 

of Juneau. I served as Director of Corrections for Alaska for three years 

beginning early in 1979. I am speaking as a private citizen from the 

perspective of 33 years experience in the criminal justice field.

Those of you who have managed to get your mail read over the past 48 

hours may nave heard all you want to hea r  from me on the death penalty 

question. I'Ve tried to make it clear to you w h y  deterrence cannot be 

depended on as a justification for reinstitution of the death penalty in 

Alaska. I have cautioned you that some of the more extensive and well 
regarded empirical studies strongly suggest that executions are more likely 

to trigger violence than deter- especially in xhe sort of twisted individual 

most apt to commit the particularly heinous, brutal crime. You know my 
arguments as to the inevitable capriciousness and the unavoidaole unfairness 

of the death penalty, given the enormous discretion required by our criminal 

justice system.
Wi t h  respect to the subject more specifically the concern of this 

committee- if anyone here continues to believe the death penalty is a cheap, 

efficient criminal sanction, I am confident you will be persuaded otherwise, 

by the fiscal notes and the testimony that will follow. If we are looking 

for an affordable, effective way of responding to the worst kinds of violent 

crime- we really shouldn't be talking about the death penalty at all. It 

is an enormously expensive, protracted process- and because o f  the Supreme 

Court's 1977 ruling in Gretg v. Georgia and the other decisions that locked 

the "death is different" concept into this nation's criminal justice 

structure, the death penalty can never be anything but an enormously 

expensive, protracted, troublesome process. As a matter of fact, in that 

ruling, a ruling that was desperately needed in order to reduce the 
slovenliness that characterized use of the death penalty prior to the Furman 

v. Georgia decision, the Court pronounced something of a protracted, but 

well deserved death sentence on capital punishment in the U.S. I am not at 

all sure the death penalty will survive this century. It is not a viable 

option under our constitution.
75% of the 106 executions that have occurred since the 1977- the 

resumption year- have been carried o ut by four states- Florida, Georgia, 
Louisiana and Texas. Needless to say the people of those states are paying 

the price- with executions costing from two to three million dollars each, 
modestly estimated. There have been increases, not decreases in the murder 

rates. In fact, those states have realized n o t hing of benefit. They have 
squandered, a nd continue to squander, desperately needed resources.

The death penalty has been a rare phenomenon in other parts of the 

country, but still there are about two thousand, two hundred people on d*..ith 

row throughout the United States. Two to three hundred are a d d e d  every 

year, but there has been an average of fewer than nine executions a year 

during the past twelve years. Think about where that's taking us. And 

every single member of that vast, growing snakepit requires expensive, 

twenty four hour special handling by the correctional system and every one 

of them is a continuing legal drain o n  the State that's trying to put them 

to death. Let me read you two sentences from last year's report of the 

Criminal Justice section of the M.Y.Bar Association c n  the proposed 

reinstitution of the death penalty in that Btate, directed to men and women 

in the same situation you are in right now: "We beliov'* that reinstitution

of death as a punishment for crime in Mew York would create grave and 

irreversible crises in our state a t  every level of government. We observe 

that in every other state which now imposes death as punishment such crises 

exist and have not been avoided even with the expenditure of enormous and



unprecedented resources."

I have copies of the report for you that B p e l l e  o u t  the sober details.

Finally, let me pass a l o n g  to you some information that-relates to the 

politics of the death penalty. We read and are told c o n s tantly that 75% to 

30% of Alaskans favor the death penalty- indeed that 75% to 80% of people 

across the country favor the death penalty. This is information that needs 

to be challenged. I haven't seen any poll on de a t h  penalty attitudes among 

Alaskans, but a careful look at polls conducted elsewhere a round the country 

provides some surprising insights. In Georgia, for example, one of the most 

death penalty prone stateB in the country, a r e cent study indicated that 

while 75% of Georgians approve of the d e a t h  penalty, 52% would favor

abolition of the death penalty if replaced by life imprisonment with no

parole eligibility for 25 years, combined with a program of work with 

earnings going to the families of victims. A national survey commissioned 

by the Justice Department indicates that only 36% of respondents polled 

nationally chocse the death penalty when given acceptable options. This 

final piece of information about the politics of the death penalty.

Finally, this instructive little study conducted in Nebraska. Voters in 

Nebraska were reminded that their unicameral legislature had voted on

abolition of the death penalty during the session just past. They were

asked how their representatives voted. 95% of th~ respondents didn't know 

or couldn't recall. Only 23% of them indicated that they would be less 

likely to vote for their representative as result of a vote to a b o lish the 

death penalty. These kinds of studies convince me that support for the 

death penalty is no where near as strong as generally supposed- Furthermore 

it's very obvious that many of the 75% of Alaskans who are reported to be in 

favor of the death penalty, approve of it because of inaccurate assumptions. 

Those of you who would choose to do so could do muc h  toward correcting those 

wrong assumptions. In a ny case, ladies and gentlemen, I plead with you to 

consider the critical needs of law enforcement, corrections, drug abuse and 

alcoholism treatment, schools, child care agencies and all of the agencies 

of our state that deal with human problems- before giving consideration to 

funding so much as a dime for such a failed idea a s  the death penalty.

Thank you.



REPORT OF THE CRIMES1 AL JUSTICE SECTION 
REINSTITUTION OF DEATH AS PUNISHMENT

Introduction

There are many issues associated with the discussion of the appropriateness of the 

reinstatement in New York of the use of the imposition of death as the punishment for 

crime. Most familiar are the moral issue of killing by the state, the question of whether the 

death penalty is a deterrent, whether there is discriminatory imposition of the death penalty 

on racial minorities and the poor, and the risk of horrible irreversible mistake in the 

execution of innocent persons. Our resolution at this time does not focus on these 

important issues. Instead, at this time we wish to give emphasis to another most critical 

aspect which has not been part of the public discussion. The Criminal Justice Section, 

composed of judges, prosecutors and defense attorneys has much to say and is in 

agreement. We are compelled to conclude that reinstatement of the death penalty in New 

York should not be approved.

Our point is that the unprecedented crises which rcinstitution of tlie use of death as a 

penalty would cause because of impact on the. administration of criminal justice, the 

enormous costs associated with such a measure, and the. serious negative impact on the 

delivery of prosecution and defense services to the communities throughout the state that 

will result

. We believe that reinstitution of death as punishment for crime in New York would 

create grave and irreversible crises in our stale at every level of government (and in every 

county). We observe that in every other state which now imposes death as punishment 

such crises exist and have not been avoided even with the expenditure of enormous and 

unprecedented resources.



Fallowing are factors which contribute to the crises if the death penalty were reinstated 

in New York.

I. The nature of death penalty litigation.

The Supreme Court has recogrized that “Death is different.” Cases involving the 

potential imposition of death as punishment require an elevated level of effort by the 

prosecution, defense and the court system.

A. Proceedings at the trial level. Death penalty cases require two separate trials, one 

on the guilt issue; one on the penalty - death or life imprisonment. This alone makes such 

cases consume substantially greater resources than other serious felony cases.

Additionally, the importance of capital cases requires more resources for investigation, 

social scientists, psychological investigation, forensic experts. Where five to ten 

substantive motions might be argued and decided in a typical serious felony matter, three or 

four times that number are necessary in a properly contested death penalty case. Because 

of the highly charged circumstances which lead to die decision to charge a capital offense, 

such cases are likely to be the cases resulting in change of venue and other extraordinary ' 

measures designed to protect the right to a fair trial.

B. Appellate r e v ie w  of convictions. Apart from the intensity of trial level proceedings, 

there would be at least 11 stages in the review process of a properly defended death 

sentence. There would be a mandatory direct review to the State Court of Appeals, then a 

Petition for Certiorari, to the Supreme Court a motion pursuant to CPL An. 440 in the Trial 

Court and review of that motion in the appellate courts and petition for Certiorari. Next 

would come Federal habeas corpus, with an appeal, en banc petition and Certiorari petition. 

Then there would be the clemency application process. The listing of these proceedings 

assumes no other extraordinary applications are warranted and of course does not include 

the proceedings which might eventuate if a retrial or remand is ordered at any stage of the 

proceedings.

2



II. The demands of death penalty litigation on our system, Those things which make death 

penalty cases dramatically different from other major felony litigation likely to be 

encountered by local prosecutors around the stare impose tremendous demands on our 

system.

1. The court system.

Our Trial Courts are now overburdened In no respect are proper funds available to 

meet the present demands made on our court system. We consider the situation no better 

than in 1965 when die State Temporary Commission on Revision of the Penal Law and 

Criminal Code recommended abolition of the death penalty. Indeed, the situation is now 

worse than then, and expectations of the intensity of death penalty litigation are greater.

We quote:

. .  .[OJwing to their importance, capital cases take longer to litigate at the trial 
level and obstruct the general administration of criminal justice accordingly;. . .  
the appellate ramifications are intricate and extensive;
. .  .the pursuit of other post-judgment remedies leads to many courts, both state 
and federal, involving substantial segments of the judiciary;.. .the battle to save 
the "doomed" man reaches into the executive branch of the government; and, in 
general,.. .capital cases are disruptive of the orderly process of criminal justice.

****

[WJhatever aspect of the death penalty one examines, one finds nothing but 
obstruction, confusion and waste.

(Leg. Doc. No 25 at p. 97 [1965J -  Fourth Interim Report: Special Report on Capital 
Punishment, 1965).

Appellate courts in other States repeatedly point out the excessive amount of time spent 

on the relatively small number of death penalty cases. Our appellate courts are already 

overburdened.

2. The prevision of defense services

Because of the elevated level of advocacy required for competent representation in death 

penalty-cases, it is inconceivable that such representation will be available wherever such 

cases might arise. Grave questions already exist about the ability of New York to provide 

consistent effective representation to those accused of serious crimes across the stare --
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from the most populous to the most rural regions. The standards which must be met in 

capital cases are, of course, much greater. See. Standards for the Appointment and 

Performance of Counsel in Death Penalty Cases (NLADA, 1988); Goodpaster, "The Trial 

for Life: Effective Assistance of Counsel in Death Penalty Cases," 58 N.Y.U.L. Rev. 299 

(1983).

There can be no serious suggestion that these standards could be met at the present time 

or that New York is somehow inherently going to be able to accomplish in this regard what 

has uniformly been proven to be unachievable in states which presently have death as 

punishment.

Inadequate defense services will lead to greater costs as cases progress. The dangers of 

additional extraordinary and successful post-conviction applications increases, with the 

likelihood for new trials, if counsel at the trial level is not thoroughly effective. Problems 

of effectiveness of counsel were poignantly addressed in the recent column by Professor 

Alan Dershowitz about the arguments before the United States Supreme Court in the case 

involving the deadi sentence imposed on a mentally retarded person. Tbere were grave 

questions raised about the competence of counsel even before that Court

In New York State there are 62 counties with more than 80 separate plans for providing 

counsel to persons unable to afford the assistance of private counsel. There is no 

mechanism for central administration of death penalty defense. It is hard to imagine any 

person being able to afford the costs of defending a capital charge.

We have the gravest reservations about placing the burden of defending such cases on a 

system which is strained to the extent that our cunent public defense system is.

3. PiEssgMQa-aervicgSi

Prosecutors, even from the largest metropolitan areas acknowledge the reinstitution of 

the death penalty would wreak havoc on the nrintenance of an acceptable level and 

distribution of prosecution effort, especially at a time when resources needed for presently 

indicated effort are not available.



The additional effort which would be required on the part of prosecutors must be 

recognized. Here too, most prosecutors in this state have never tried a capital murder case. 

Being confronted with the circumstances which compel them to seek the death penalty 

would not only destroy their general effort at law enforcement by the diversion of 

resources, but, by inexperience or inability to control other events, make the occurrence of 

error at the trial level more likely with the risk of compounding tlie damage if the case must 

be retried.

II. Costs.

We believe that there are necessarily associated with the quality of prosecution and 

defense services and the administration of justice, enormous financial costs which also 

have not been publicly discussed

It has been estimated that the cost of a trial involving the death penalty in New York 

State would be at least $1.8 million. “Capital Losses: The Price of the Death Penalty for 

New York State," a Report from the Public Defense Backup Center to the Senate Finance 

Committee, the Assembly Ways and Means Committee and the Division of the Budget 

(1982).

In Texas the cost has been estimated at $2,000,000 per case. (Houston Chronicle. 

March 13,1988 p.6). In Florida the publicly stated costs of execution were $57 million 

between 1973 and 1988, during which time there were only 18 executions, at a cost of 

$3,178,623 per execution. (Miami Herald. July 10,1988 p. 1A, Von Drehle, “Capital 

Punishment in Paralysis." One Pennsylvania journalist estimated the cost of a capital case 

tc be $5 to $7 million.

Just at the federal level, the report for the Criminal Justice Act Division of the 

Administrative Office of the United States Courts (Spangenberg Group 1987) projects 

$15,000,000 for CJA representation (defense alone) in habeas corpus petitions in federal 

courts in capital cases. See, Garey, The Cost of Taking a Life: Dollars and Sense in the 

Death Penalty, 18 U.C. Davis L. Rev. 1221 (1985). Counties in Nevada, California and



elsewhere have taken action to convert cases in which the death penalty has been sought to 

non-capital cases because of the enormity of the costs. "Lawyers, County Battle over 

Funds for El Centro Trial," Los Angeles Daily Journal. January 13,1983.

Since 1977 there have nationally been over 200,000 homicides. Two thousand people 

are on death row. There have been 104 executions. The enormity of the funds expended 

must be compared to the small number of cases which have resulted in execution. At no 

time -- even before the criminal procedure "revolution" of the 1960’s has the number of 

persons executed been more than a tiny percentage of those accused, tried and convicted for 

capital offenses. Although this would be relevant to the question of whether deterrence is 

possible when the frequency of implementation of death is so low, here we are concerned 

with the disproportion between the enormous costs -  financially and in terms of scarce, 

overburdened judicial prosecution, and defense services -  and the putative "benefit" of the 

actual infrequent imposition of death, given its infrequency.

Summary
We think it clear that our judicial system and our prosecution and defense service 

systems are strained, even under the present demands made upon them. We believe that 

the impact on these systems, and the economic impact of the reinstitution of the death 

penalty are not only of momentous proportion, but we believe that these consequences have 

not been properly or responsibly considered or confronted by those proposing 

reinstatement. We believe that popular support for the death penalty would diminish 

dramatically if the public were aware of the enormity of the impact and cost of such action, 

and the infrequent nature of the "benefit" supposed to be achieved: the execution of 

offenders.

Our pressing needs for basic police services and equipment, emergency 911 systems, 

support for efforts to prevent and prosecute serious offenses against children and 

trafficking in narcotics, the need for additional judges and probation sendees, crime



victims' assistance, and so on, all overshadow the argued benefits of reinstatement of the 

death penalty.

It is our conclusion, on these considerations alone, that the wise and rational allocation 

of the resources of our state should not contemplate bearing these enormous costs to 

achieve the small number of executions that can be expected, even if it were assumed that 

such executions provided the benefits which death penalty proponents believe.

This is especially so given there can be no reasonable assurance that it is possible to 

return to the use of death as punishment without irreversible crises to our system of 

criminal justice and to the delivery of effective prosecution and defense services.

Criminal Justice Section, New York State Bar Association
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Capital Punishment 1987
Eight States executed 25 prisoners 
during 1987, bringing the total number 
of executions to 93 since 1976, the year 
that the U.S. Supreme Court reinstated 
the death penalty. Those executed 
during 1987 had spent an average of 7 
yean and 2 months awaiting execution.

During 1987, 299 prisoners were 
received under sentence of death from 
the courts. Seventy-nine penons had 
their death sentences vacated or com­
muted during the year, and 11 died 
while under a death sentence. At year- 
end, 34 States reported a total of 1,984 
prisonen under sentence of death; all 
but 1 had been convicted of murder (an 
inmate admitted during 1986 for the 
capital rape of a child in Mississippi). 
The median time since the death sen­
tence was imposed for the 1,984 
prisoners was 3 years and 7 months.

About 2 in 3 offenders under 
sentence of death for whom such infor­
mation was available had a prior felony 
conviction; about 1 in 9 had a prior 
homicide conviction. About 2 in 5 
condemned prisoners were in some 
criminal justice status at the time of 
the capital offense. Half of these were 
on parole; the rest were in prison, on 
escape from prison, or on probation, or 
they had charges pending against them.

The majority of those under sentence 
of death (1,138) were white (57.496);
821 were black (41.4%); 16 were 
American Indian (.8%); and 9, Asian 
(.5%). Twenty-one of those under a 
death sentence were female (1.1%).
The median age of all inmates under a 
death sentence was nearly 33 years.

About 62% of those under sentence 
of death were held by States in the 
South. Western States held an ad­
ditional 18%; Midwestern States, 15%; 
and the Northeastern States of Con­
necticut, New Jersey, and Pennsyl­
vania, more than 5%. Florida had the
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Status of death penalty as of 12/31/87 and 1987 executions
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death

penalty

Death penalty m force 
Executions in 1967  
No Y es

fiqur* t

largest number of condemned inmates 
(277), followed by Texas (256), 
California (200), Georgia (116), and 
Illinois (108).

During 1987, 32 State prison systems 
received prisoners under sentence of 
death from the courts. Connecticut 
received its first inmate under sentence 
of death; the last Connecticut inmate 
under a death sentence died in prison in 
August 1973. Florida (44 admissions), 
Texas (36 admissions), and California 
(27 admissions) accounted for more 
than a third of the Inmates entering 
prison under a death sentence during 
the year.

The 25 executions in 19S7 were car­
ried out by 8 Statess 8 in Louisiana, 6 
in Texas, 5 in Georgia, 2 in Mississippi, 
and 1 each in Alabama, Florida, Utah,

July 1988
The capital punishment statistical 
series has now completed 57 years 
of continuous Federal sponsorship. 
The series is designed to provide 
detailed national information on 
prisoners under death sentences. 
This year's report contains special 
appendices on the current status 
of all those sentenced to death be­
tween 1973 and 1987 and on Federal 
death penalty statutes contained 
in the United States Code. The 
Bureau of Justice Statistics grate­
fully acknowledges the cooperation 
and participation of officials 
throughout the States whose gen­
erous assistance makes this re­
porting program possible.

Steven R. Schleslnger
Director

f .
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and' V irg in ia. Thirteen.of those 
exec’iltVcTvve’re while males, and”IZ Persons under sentence of death, 1953-87

, were black mates.

From the beginning of 1977 to the 
end of 1987, a total of 93 executions 
were carried out by 12 States. Over 
the same period, 2,743 admissions under 
sentence of death occurred (for 2,660 
individuals), and 1,086 removals 
occurred as a result of dispositions 
other than executions (resentencing, 
retrial, commutation, or death while 
awaiting execution).

Capita! punishment in the courts

On January 27, 1987, the Supreme 
Court in California v. Brown handed 
down a decision relating to jury instruc­
tions on aggravating and mitigating 
circumstances during the penalty phase 
of a capital trial. After finding the 
defendant guilty of the forcible rape 
and murder of a 15-year-old, the jury 
received testimony from the defend­
ant's family, a psychiatrist, and the 
defendant regarding his usual behavior 
and psychological problems. The tr'al 
court advised the jury to consider the 
mitigating evidence presented by the 
defendant but cautioned them to "not 
be swayed by mere sentiment, conjec­
ture, sympathy, passion, prejudice, 
public opinion or public feeling." The 
defendant was subsequently sentenced 
to death.

On appeal tc  the Supreme Court of 
California, the death sentence was 
reversed based upon the conclusion that 
the trial court's instruction denied the 
defendant the right to have the jury 
weigh the "sympathy factor" raised by 
the testimony during the penalty 
phase. The High Court, however, 
concluded that the use of the term 
"mere sympathy" in the Instruction was 
simply a directive to the jury to focus 
on the evidence presented in ag­
gravation and mitigation and to ignore 
extraneous emotional factors, and it 
violated neither the eighth nor the 
fourteenth amendment. The decision of 
the California Supreme Court was 
reversed, and the case was remanded 
for further proceedings.

(n Tison v. Arizona (decided April 21, 
1987) the Supreme Court dealt with the 
issue of capital sentencing for ac­
complices to felony murder. In July 
1978 three brothers entered the 
Arizona State Prison armed with a 
large number of weapons and effected 
the escape of their father and his cell­
mate. The automobile in which they 
were riding broke down, and a passing 
automobile occupied by two adults and 
two children was flagged down for as-

In 1972 lh» Suoreme Court ml«<l 
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sistance. The two prison escapees 
subsequently murdered its occupants.

Two of the brothers were convicted 
of four murders each under the ac­
complice liability and felony-murder 
statutes of the State. The trial judge 
found three statutory aggravating 
circumstances present, including one 
that defined conduct that created a 
grave risk of death to others, and he 
imposed capital sentences for each. 
The Arizona Supreme Court, in its 
review, upheld two of the aggravating 
circumstances and the death sentence; 
only the "grave risk to others" circum­
stance was found to be unsupported by 
the evidence. In a subsequent post­
conviction challenge, the Arizona 
Supreme Court also concluded that the 
requisite "intent to kill" for ac­
complices was also satisfied by the 
defendants' active role in the prison 
breakout and abduction of the victims.

The U.S. Supreme Court upheld the 
death sentences, but it rejected the 
Arizona Supreme Court's Interpretation 
of the "intent to kill" circumstance. It 
held that "reckless indifference to 
human life" in felony murder would 
satisfy eighth amendment concerns.
The case was remanded for further 
proceedings by the State.

The Supreme Court addressed the 
issue of nonstatutory mitigating cir­
cumstances in Hitchcock v. Dugger 
(decided April 22, 1987). The death 
sentence was imposed in a Florida case 
arising from the strangulation murder 
of a 13-year-old female. In the penalty 
phase the sentencing judge instructed 
the advisory jury to consider only miti­

gating circumstances enrmerated in 
statute and then indicated that his own 
deliberations were based exclusively on 
statutorily defined aggravating and 
mitigating circumstances. The 
Supreme Court reversed the death sen­
tence, concluding that the sentencer 
may not refuse to consider any relevant 
mitigating evidence.

On April 22, 1987, the High Court in 
McCleskey v. Kemp dealt with the 
question of whether the capital sen­
tencing process in Georgia was being 
administered in a racially biased man­
ner in violation of the eighth and 
fourteenth amendments. The petition 
used statistical data on capital sen­
tences imposed in Georgia to argue that 
black defendants who killed white vic­
tims have the highest probability of 
receiving a death sentence. The High 
Court rejected this claim, concluding 
that:
(1) there was no evidence of racial dis­
crimination by decisionmakers in the 
petitioner's case;
(2) there was no evidence that the 
legislature of Georgia adopted or 
maintained capital punishment for 
racially discriminatory purposes; and
(3) there was no merit to the argument 
that the sentence was disproportionate, 
arbitrary, or capriciously Imposed.

Arizona v. Mauro (decided May 4, 
1987) addressed the issue of fifth 
amendment protection against self­
incrimination. The petitioner, con­
victed of child abuse and the murder of 
his son and sentenced to death, had 
been taken into custody by police and 
was twice warned of his Miranda rights. 
While in the police station, his wife



requested an opportunity to talk with 
him. The police agreed to the meeting 
with the stipulation that a police 
officer would be present, with a tape 
recorder, to safeguard against potential 
violence or an escape attempt and to 
assure that there was no attem pt to 
exchange statements about the crime. 
The tape-rccorded meeting was subse­
quently used as evidence to rebut the 
defendant's claim of insanity at the 
time of the offense. The Arizona 
Supreme Court reversed the death sen­
tence, concluding that the police had 
violated Miranda and impermissibly 
interrogated the defendant. The High 
Court, however, held that the actions 
by the police did not constitute an 
interrogation and that the defendant's 
statem ents had been voluntary.

Gray v. Mississippi (decided May 18, 
1987) dealt with the issue of juror 
selection in a Mississippi kidnaping- 
murder case. During the voir dire 
proceeding, the trial judge in eight 
instances rejected motions by the 
prosecutor to dismiss for cause jurors 
who had indicated hesitancy about their 
ability to impose the death penalty. As 
a result, the prosecutor utilized 
peremptory challenges to remove these 
potential jurors. Subsequently, the 
judge accepted the prosecutor's motion 
to remove for cause, after he had 
exhausted all of his peremptory 
challenges, a prospective juror who, 
though initially confused about the 
death penalty, indicated she could 
impose it. The trial judge acknowledg­
ed that he had made the prosecutor use 
peremptory challenges to reject 
potential jurors opposed to the death 
penalty. The Mississippi Supreme Court 
ultimately upheld the conviction and 
death sentence, concluding that, al­
though the juror was not excludable for 
cause, the result was simply to correct 
previous errors in not permitting earlier 
juror challenges for cause. The High 
Court, however, found that the process 
was flawed since the composition of the 
entire jury panel could have been af­
fected by the error, and the case was 
remanded for further proceedings.

Another issue addressed by the 
Supreme Court during the year was the 
use of victim impact statem ents during 
the sentencing phase of a capital 
murder trial. In Booth v. Maryland 
(reported June IS, 1987), a double 
robbery-murder case involving elderly 
victims, a victim impact statem ent was 
prepared, in accordance with Maryland 
law, by the Division of Probation and 
Parole. The report contained informa­
tion drawn from interviews with family 
members of the victims. The defend­
ant's counsel moved to suppress the 
report, contending that its use violated 
the eighth amendment because of its

inflammatory content. The trial court, 
however, permitted the victim impact 
statement to be read to the jury by the 
prosecutor. The Maryland Court of 
Appeals ultimately upheld the death 
sentence that was imposed. The High 
Court, however, struck down the use of 
such statements in capital cases, con­
cluding that such statements shifted 
the focus of sentencing away from the 
defendant's record and character, 
depended too heavily on the ability of 
family members to express their grief, 
and may result in a "minitrial" on the 
victim's character.

In Sumner v. Sherman (decided June 
22, 1987) the Supreme Court struck 
down a Nevada statute that imposed a 
mandatory death sentence for murder 
committed by an inmate serving a life 
sentence without possibility of parole. 
The Court's decision noted that capital 
sentences could only be imposed after 
consideration of relevant mitigating 
circumstances, if any, and that man­
datory death sentences for life 
prisoners violated the eighth and 
fourteenth amendments.

The double jeopardy clause of the 
fifth amendment was a central issue in 
Ricketts v. Adamson (decided June 22, 
1987), an Arizona capital murder case 
arising from the fatal bombing of a 
reporter. Originally, the defendant 
pleaded guilty to a plea-bargained 
charge of second-degree murder after 
agreeing to testify against other parties 
involved in the murder, and he received 
a confinement sentence of 20 years and 
2 months. The plea agreement provided 
that the original (first-degree murder 
charge would be reinstated if the de­
fendant failed '.o testify against the 
other parties. At the trial of the other 
individuals, the respondent did provide 
the requisite testimony, and they were 
convicted. However, the Arizona 
Supreme Court later reversed these 
convictions and ordered new trials. The 
respondent subsequently refused to 
testify at pretrial proceedings against 
these other participants, contending 
that his obligation under the plea 
agreement had been satisfied. The 
prosecutor subsequently filed an in­
formation charging him with first- 
degree murder. The Arizona Supreme 
Court, despite a motion to reject the 
information on double jeopardy grounds, 
vacated the second-degree murder con­
viction and reinstated the first-degree 
murder charges. The respondent was 
ultimately convicted and sentenced to 
death, and the death sentence was 
upheld on appeal to the Arizona 
Supreme Court. The Court of Appeals, 
however, concluded that the State had 
violated his double jeopardy protection 
and had not waived such rights under

the original plea agreement. The 
Supreme Court reversed the finding of 
the Court of Appeals, concluding that 
the respondent had breached his prom­
ises to testify and could be prosecuted 
again since second-degree murder was a 
lesser included offense of first-degree 
murder.

Burger v. Kemp (decided June 2S, 
1987) dealt with the sixth amendment 
issue of the effectiveness of counsel in 
a Georgia case. The petitioner was 
convicted, along with another indi­
vidual, of the abduction, robbery, sod­
omy, and murder of a taxi driver and 
was sentenced to death. Throughout 
the trial and initial appeal, the 
petitioner was represented by an ap­
pointed counsel whose law partner had 
been appointed to represent the other 
individual involved in the murder. At 
each trial, the defense strategy was to 
emphasize the coindictee's greater 
culpability in the crimes. At the 
sentencing phase, defense counsel did 
not offer any evidence of mitigating 
circumstances. With a new attorney, 
the petitioner sought relief from the 
death sentence on the grounds of inade­
quate counsel, claiming a conflict of 
interest arose when the law partners 
each represented the two defendants 
and because no mitigating evidence was 
offered at sentencing.

The District Court and the Court of 
Appeals both rejected the defendant's 
claim of ineffective representation.
The Supreme Court in its review con­
cluded that overlapping counsel did not 
in and of itself violate constitutional 
guarantees of effective counsel and 
that the original attorney had ade­
quately investigated the possibility of 
presenting mitigating evidence.

3



Capital punishment laws

At yearend 1987 the death penalty 
was authorized by the statutes of 37 
States and by Federal statute (table
1).* During 1987 there were no 
successful challenges to the constitu­
tionality of State death penalty laws, 
and no State enacted any new legis­
lation authorizing capital punishment.

Statutory changes
Nine States altered their existing 

death penalty statutes during 1987. 
Four States, Colorado, Illinois, 
Maryland, and Montana, revised the 
enumerated aggravating circumstances 
to be considered at the sentencing 
phase of a capital trial. Colorado 
added felony murder as an aggravating 
circumstance; Illinois amended the 
multiple murder circumstance to in­
clude acts that would be likely to cause 
death or great bodily harm as aggra­
vating situations; Maryland expanded 
the definition of law enforcement 
officers used in their listing of
*Se« Appendix U for a listing of i l l  Federal death 
penalty atatutea currently In existence.

aggravating conditions; and Montana 
added the death of a kidnaping victim 
or a person rescuing a kidnaping 
victim. Indiana added both an ag­
gravating and a mitigating circum­
stance to its statutes. Murder of a 
victim younger than 12 years old was 
included as an aggravating factor, and 
an offender younger than 18 at the time 
of the capital offense was to be 
considered a mitigating factor.

Four States amended their laws 
relating to the minimum age at the 
time of an offense for which a person 
could be sentenced to death. Indiana 
and Kentucky raised the age to 16, 
North Carolina set the minimum age at 
17, and Maryland enacted a minimum 
age of 18. Other amendments during 
the year Included:

•  Maryland created the sentencing 
option of life without possibility of 
parole for first-degree murder 
convictions;
•  New Hampshire changed the method 
of execution from hanging to lethal 
Injection; and
•  Washington modified procedures for 
reissuing death wnrrants after the 
passage of an execution date.

Table 1 . Capital o ffen ses, by State, 1987

Alabam a. Murder during kidnaping, robbery, 
rape, sodom y, burglary, sexual assault, or arson; 
murder o f  peace o fficer , correctional o fficer , or 
public o ffic ia l; murder while under a life  sen­
ten ce; murder for pecuniary gain or contract 
murder; multiple murders; aircraft piracy; 
murder by a defendant with a previous murder 
conviction; murder o f  a witness to a crime 
(13A -5-40).

A rizona. First-degree murder.

Arkansas. Capital murder as defined by 
Arkansas sta tu te  (5-10-101).

C alifornia. Treason; aggravated assaui.'by a 
prisoner serving a life  term; first-degree murder 
with special circum stances; train wrecking.

C olorado. Flrst-degTee murder; first-degree 
kidnaping with death o f  victim; felony murder.

C onnecticu t. Murder o f  a public safety or 
correctional officer; murder for pecuniary gain; 
murder in the course o f  a felony; murder by a 
defendant with a previous conviction for 
Intentional murder; murder while under a Ufe 
sentence; murder during a kidnaping; illegal sa le  
o f  coca in e , methadone, or heroin to a person 
who d ies from using these drugs; murdur during 
first-degree sexual assault; multiple murders.

D elaw are. First-degree murder with 
aggravating circum stances.

Florida. F irst-degree murder.

Kentucky. Aggravated murder; kidnaping when 
victim  is killed.

Louisiana. First-degree murder.

Maryland. First-degree murder, either 
prem editated or during the commission of a 
felony.

U lsskslppL Capital murder Includes murder o f  a 
peace o ffic e r  or correctional o fficer, murder while 
under a Ufe sentence, murder by bomb or explo­
sive, contract murder, murder com mitted during 
sp ec ific  felon ies (rape, burglary, kidnaping, arson, 
robbery, sexual battery, unnatural Intercourse with 
a ch ild , nonconsensual unnatural intercourse), and 
murder o f  an e lected  official; capital rape Is the 
forcible rape o f  a child under 14 y ea n  old by a 
person I I  years or older; aircraft piracy.

Mloaouri. First-degree murder (565.020 RSMO).

Moo U n a . D eliberate homicide; aggravated 
kidnaping when victim  or rescuer dies; attem pted  
deUberate hom icide, aggravated assault, or 
aggravated kidnaping by a State prison inmate 
with a prior conviction for deliberate homicide or 
who has been previously declared a persistent fel­
ony offender.

Nebraska. F irst-degree murder.

Nevada. First-degree muider.

New HampMiirw. Contract murder; murder o f  a 
law enforcem ent o fficer , murder of a kidnaping 
victim .

New Jersey . Purposeful or knowing murder; 
contract murder.

purposeful klUing or prior attem pted murder; mur­
der o f  a peace officer; murder arising from speci­
fied felonies (rape, kidnaping, arson, robbery, bur­
glary); murder o f  a witness to prevent testimony m 
a crim inal proceeding.

Oklahoma. Murder with malice aforethought; 
murder arising from specified felonies (forcible 
rape, robbery with a dangerous weapon, kidnaping, 
escape from lawful custody, first-degree burglary, 
arson); murder when the victim is a child who has 
been Injured, tortured, or maimed.

Oregon. Aggravated murder.

Paonaylvaala. First-degree murder.

South Carolina. Murder with statutory ag­
gravating circum stances.

South Dakota. First-degree murder; kidnaping 
with gross permanent physical injury inflicted on 
the victim ; felony murder.

T ea n tw ee . First-degree murder.

T exas. Murder o f  a pub Lie safety officer , fireman, 
or correctional employee; murder during the com ­
mission o f  specified felonies (kidnaping, burglary, 
robbery, aggravated rape, arson); murder Tor 
remuneration: multiple murders; murder during 
prison escape; murder by a State prison inmate.

Utah. First-degree murder.

Vermont. Murder o f  a police o fficer  or 
correctional officer; kidnaping for ransom.

Virginia. Murder during the commission of  
sp ecified  felonies (abduction, armed robbery, 
rape); contract murder; murder by a prisoner while 
in custody; murder o f  a law enforcem ent o fficer , 
multiple murders; murder o f  a child under 12 years  
old during an abduction.

WaMilngtoa. Aggravated first-degree 
prem editated murder.

Wyoming. First-degree murder including felony 
murder.

G eorgia. Murder, kidnaping with bodily Injury 
when the victim  dies; aircraft hijacking; 
treason.

Idaho. First-degree murder, aggravated 
kidnaping.

Illinois. Murder.

Indiana. Murder.

New M exico. First-degree murder (30-2-1A 
NMSA).

North Carolina. First-degree murder.

Ohio. Assassination; contract murder; murder 
during escape: murder while in a correctional 
facility ; murder a fter  conviction of a prior



Method o f execution
. .1

At yearend 1987 lethal injection (18 
States) and electrocution (14 States) 
w e r e  the most common methods of ex­
ecution authorized (table 2). Seven 
States authorized lethal gas; two 
States, hanging; and two States, a firing 
squad. Six States authorized more than 
one method—lethal injection and an 
alternative method—generally at either 
the election of the condemned prisoner 
or based upon the date of sentencing.

Some States have stipulated an alter­
native to lethal injection, anticipating 
that it may be found unconstitutional. 
Each of the other four methods, previ­
ously challenged on Eighth Amendment 
grounds as cruel and unusual punish­
ment, has been found to oe constitu­
tional. The method of execution for 
Federal offenders is that of the State in 
which the execution takes place.

Automatic review

Of the 37 States with capital punish­
ment statutes at yearend 1987, 34 
provided for an automatic review of all 
death sentences. Arkansas, Florida, 
and Vermont had no specific provisions 
for automatic review. In most States 
automatic review is conducted regard­
less of the defendant's wishes. While 
most of the 34 States authorize auto­
matic review of both conviction and 
sentence, Idaho and Indiana require 
review of the sentence only. iVpic&Uy* 
the review is undertaken directly by the 
State »me Court. If either the 
conviction or sentence Is vacated, the 
case may be remanded'to the trial 
court for additional proceedings or for 
retrial. It is possible that, as a result 
of retrial or resentencing, the death 
sentence may be reimposed.

M in im u m  ag e

A total of 26 States specify a mini­
mum age at the time of the offense tor 
which the death penalty may be im­
posed (table 3). In some States the 
minimum age is specified In the capital 
punishment statute; in others it is. in 
effect, set forth in the statutory provi­
sions that determine the age a t which a 
Juvenile may be transferred to criminal 
court for trial as an adult. The most 
frequently specified age is 18 years (11 
States). Eleven States and the Federal 
system report no minimum age.

Tibia S. Method ot execution, by 8U I*, 1117

Lethal Injection Electrocution Lethal gas Hanging Firing squad I

Arkansas
D e law are
Idaho*
Illinois
Mississippi®
Montana*
Nevada
New Hampshire® 
New Jersey 
New Mexico 
North Carolina* 
Oklahoma 
Oregon 
South Dakota 
Texas 
Utah*
Washington*
Wyoming

Alabama
Connecticut
Florida
Georgia
Indiana
Kentucky
Louisiana
Nebraska
Ohio
Pennsylvania 
South Carolina 
Tennessee 
Vermont 
Virginia

Arizona
California
Colorado®
Maryland
M lss ls s ip p r
Missouri®
North Carolina*

Montana
Washington*

Idaho*
Utah*

‘ Authorizes two methods of execution. 
.Mississippi authorize* lethal Injection for 

those convicted after 7 /l/8 4 i ezecutlons of 
those convicted prior to that date are to be

carried out with lethal gas.
'Lethal Injection authorized e ffective  1/1 /87 . 
“ Lethal Injection authorized effectiv e  7 /1 /88 . 
'Lethal Injection authorized effectiv e  7 /28 /11 .

Table 3. Minimum age authorized 
for capital punishment, yearend 1987

12 years Montana

13 y e a n Georgia
Mississippi

14 y e a n Alabama
Connecticut
Missouri

IS y e a n Arkansas
Louisiana
Virginia

IS y e a n Indiana*
Kentucky”
Nevada

17 y e a n New Hampshire 
North Carolina® 
Texas

11 y e a n California
Colorado
Illinois
Maryland
Nebraska
New J en ey
New Mexico
Ohio
Oregon
South Dakota* 
Tennessee

No minimum ag* Federal ayitem
specified Arizona

Delaware
Florida
Idaho
Oklahoma
Pennsylvania
South Carolina
Utah
Vermont
Washington
Wyoming

•E ffectiv e  9 /1 /87  (1C 3S-50-J-30»).
“E ffective 7 /1 /17  (KRS 840.040).
'E ffe c tiv e  7/29/17 (CS 14-17) may also be 
applied to those age 14 and above convicted of 
murder while Incarcerated or escaping from 
Incarceration.
“ E ffective 7 /1 /17  (Article 27, Section  
412(f)).
c May be certified  as an adult between ages 10 
and 17.



Tabti 4. Prisoner* taider aentenue o f death, 
by rtgion ahd S U U , ycarcod IM I and 1117

{ Prisoners under sentence of death 
at yearend 1987

Changea during 1987

Region and State

Prlsonars
under
sentence
1916

Received
under
sentence

Removed from 
death row 
(excluding 
executions) Executed

Prisoners
under
len ien ce
1987

U.S. total 1,800 299 90* 25 1,991

Federal** 0 0 0 0 0
State 1,800 299 90 25 1,981

Northeast 97 22 10 0 109

Connecticut 0 I 0 0 1
New Hampshire 0 0 0 0 0
New Jersey 23 8 3 0 28
Pennsylvania 71 13 7 0 80
Vermont 0 0 0 0 0

Bid west 269 .16 8 0 297
□ linois ' 101 11 1 0 101
Indiana to 1 0 0 11
MLuouri 13 9 0 0 52
Nebraska 11 0 l 0 13
Ohio 71 12 3 0 80
South Dakota 0 0 0 0 0

South 1,123 186 61 21 1,221
Alabama 81 11 7 1 90
Arkansas 28 1 2 0 28
Delaware 6 1 0 0 6
Florida 261 11 20 1 277
Georgia 110 15 1 5 116
Kentucky 31 3 2 0 32
Louixiana 16 9 5 8 12
Maryland 18 1 2 0 17
Mlxaixzippi '1 1 12 1 2 50
North Carolina 63 16 3 0 76
Oklahoma 72 16 1 0 86
South Carolina 17 1 3 0 IS
Tenncaaee 61 9 1 0 62
Texaa *225 36 9 6 256
Virginia 31 6 1 1 38

Weat. 311 55 8 1 357

Arizona 62 12 1 0 73
.California 175 27 3 0 200
Colorado 1 2 0 0 3
Idaho 11 0 1 0 13
Montana 6 1 0 0 6
Nevada 35 5 2 0 38
New Mexico 0 2 0 0 2
Oregon 2 3 0 0 S
Utah 7 1 0 1 7
Washington 7 1 0 0 8
Wyoming 2 1 1 c 2

Note: States not lilted  and tha District of 
Columbia did not have the death penalty a t of 
12/31/86. Some o f the figures shown foe 
yearend 1986 are revited from thoae shown In 
Capital Punishment. 1986. NCJ-106163. The 
revised figures include 26 Inmates who were 
either reported late to the National Prisoner 
Statistics program or who ware not In the 
cuaiody of State correctional authorities as 
of 12/31/16 (2 in Ohio, 1 In Delaware, 2 in 
Tennessee, 1 in Alabama, 7 In Mississippi, 7 in 
Louisiana, 3 In Arizona, i In Georgia, and 1 in 
Virginia) and exclude 6 Inmates relieved of 
Ihe death

sentence on or before 12/31/86 (2 In Georgia 
and 1 each In Tennessee, Mississippi, Texas, and 
Wyoming).
‘ includes four deaths that were suicides (one 
each In Virginia, Florida, Wyoming, and 
Nevada); one inmata In Tennessee murdered by 
another; one inmate In Illinois died of cocaine  
overdose; and five deaths due to natural causae 
(one each In Pennsylvania, Georgia, Florida, 
Texas, and Alabama).
"Excludes two males held under Armed Forces 
Jurisdiction with a military death sentence  
for iturder.

A totfil of 34 States reported 1,984 
persons under sentence of death on 
December 31, 1987, an increase of 184 
or 10.2% over the count a t the end of 
1986 (table 4). States with the largest 
number of prisoners under sentence of 
death were Florida (277), Texas (256), 
California (200), Georgia (116), and 
Illinois (108).

Although 37 States (covering 77% of 
the Nation's adult population) had s ta t­
utes authorizing the death penalty, 3 of 
these reported no prisoners under sen­
tence of death at yearend (New Hamp­
shire, South Dakota, and Vermont).

Of the 1,984 persons under sentence 
of death, more than three-fifths (62%) 
were in the South, 18% were in Western 
States, 15% were in the Midwest, and 
5% wert in the Northeastern States of 
Connecticut, New Jersey, and Pennsyl­
vania.

Nearly 99% of those under a sentence 
of death were male, and the majority 
were white (57.4%) (table 5). Blacks 
constituted 41.4% of those under death 
sentences, and another 1.3% were 
American Indians or Asian Americans. 
The States reported a total of 117 
Hispanics under a death sentence, 6% 
of the total. The largest numbers of 
Hispanics were held in States with 
relatively large Hispanic populations: 
Texas (35), California (25), Florida (17), 
Arizona (12), and Illinois (9).

The median age of those under sen­
tence of death was nearly 33 years.
About .5% were under age 20, and 2% 
were 55 or older. The youngest of­
fender under sentence of death was 16 
years old (born May 1971); the oldest 
was 76 years old (born October 1911). 
About 1 in 10 of the inmates for whom 
information on education was available 
had not gone beyond seventh grade, but 
nearly the same percentage had some 
college education. The median level of 
education was almost 11 years. Less 
than a third of the condemned inmates 
for whom data on marital status were 
available were married.

The 21 women under sentence of death 
at yearend 1987 were held in 13 States; 
Florida's 5 female inmates were the 
most of any State (table 6). Since 1977, 
one woman has been executed.



During 1987, 32 State prison systems 
reported receiving prisoners under 
sentence of death. Florida reported the

Entries and removals of persons
under sentence of death

N otts Percentage and median calculation* are 
baaed on tbose caiea for which data were re­
ported. Ethnicity data were not reported for 
216 prisoner* at yearend 19S7, 41 prisoner* 
adm itted In 1987, and 11 prisoners removed In 

I 1987. Education data were not reported for 
210 prisoners at yearend 1987, 29 prisoners 
adm itted in 1987, and 12 prisoners removed in 
1987. Data on marital status were not report­
ed for 99 prisoners at yearend 1987, 2S 
prisoners admitted in 1987, and I prisoners

largest number (44), followed by Texas 
(36), California (27), and North Carolina 
(16).

removed in 1987.
>Consists of 16 American Indians and 9 Asians 
present at the end of 1987, 2 American Indians 
and 1 Asian admitted during the year, and 2 
American Indians and 1 Aslan removed during 
1987.
“The youngest person under sentence o f death 
was a black inmate in Louisiana bom In Hay 
1971. The oldest waj a white Inmate In 
Kentucky bom in October 1911.

Of the 299 prisoners received under 
sentence of death:

•  All were convicted of murder;
•  185 were white males, 106 were black 
males, 5 were white females, 2 were 
male American Indians, and 1 was a 
male Asian; and
•  18 were Hispanic.

Eighteen States reported a total of 
79 persons whose sentences of death 
were vacated or commuted. Florida 
(18), Texas (8), and Pennsylvania (6) 
reported the largest numbers of such 
exits.

Of the 79 persons whose death 
sentences were vacated or commuted 
during 1987:

•  46 had their sentences vacated but 
convictions upheld;
•  28 had both their convictions and 
sentences vacated; and
•  5 had their sentences commuted, 
including 4 prisoners under death 
sentences in Texas.

At yearend, 53 of the 79 persons 
were serving reduced sentences (50 to 
life imprisonment), 13 were awaiting 
new trials, 7 were awaiting resen­
tencing, 3 were subsequently found not 
guilty after retrial, and 3 had further 
prosecution dropped.

In addition, 11 persons died while 
under sentence of death in 1987.
Florida, Nevada, Virginia, and Wyoming 
each reported one death by suicide; 
Tennessee reported one inmate murdered 
by another inmate; Illinois reported one 
death due to an apparent cocaine over­
dose; and five States each reported one 
death due to natural causes (Alabama, 
Florida, Georgia, Pennsylvania, and 
Texas).

From 1977, the year after the 
Supreme Court reinstated the death 
penalty, through 1987, there were a 
total of 2,743 admissions to State 
prisons under a sentence of death; l,08o 
releases from a death sentence oc­
curred over the same period as a result 
of appellate court notions, commuta­
tions, or death while under sentence; 
and 93 persons were executed. Among 
death sentence admissions, 1,590 (58%) 
were white, 1,117 (40.7%) were black, 
and 36 (1.3%) were classified as other 
races. Among those released other 
than by execution, 620 (57.1%) were 
white, 455 (41.9%) were black, and 11 
(1%) were classified as other races. Of 
the 93 executed, 57 (61.3%) were white, 
and 36 (38.7%) were black.

Table 6. Number of women on deatll row, by State, yearend 1972-87

State 1972 1973 1974 1975 1976 1977 1978 1979 1980 1911 1982 1983 1984 1985 1988 1987

U.S. total 4 3 3 8 7 6 5 7 9 11 14 13 17 17 18 21

California 3 1 2 1
Georgia I 2 1 1 1 1 1 2 3 4 4 3 2 2 i » !
North Carolina 1 2 3 2 1 1 1 1 1 i i
Ohio 2 3 4 2 2 2 i i
Oklahoma 1 1 1 1 2 2 1 1 i i
Florida 1 1 1 1 1 1 2 2 5
Alabama 1 1 1 1 2 2 2 * 2 i

: Ttzaa 1 2 2 2 1 2 2 2
i Kentucky 1 1 > !

Maryland 1 2 1 2 1 i o ;
Mississippi 1 I 1 1 2 1 >
Nevada 1 1 2 2 1 1 i
New Jersey 1 1 1 1 !Arkansas 1
Idaho 1 0 i
Indiana 1 3 3 '•
Tennessee 1 1

Table S. Demographic profile o f prisoner* under sentence o f death, 1987

Yearend 1987 1997 admissions 1987 removals

Total number under
sentence o f death 1,914 299 115

Sex
Male 99.996 98.3% 98.3%
Female 1.1 1.7 1.7

Kaee
White 57.4% 63.6% 56.5%
Black 41.4 35.5 40.9
Other* 1.3 1.0 2.6

Ethnicity
Hispanic 6.6% 7.0% 8.7%
Non-Hlspanlc 97.4 93.0 91.3

Ageb
Less than 20 years .5% 2.0% .9%
20-24 11.2 25.1 13.0
25-29 25.6 21.1 20.0
30-34 23.0 16.3 21.7
35-39 17.6 13.4 20.9
40-54 19.9 14.1 21.7
55+ 2.0 1.0 1.7

Median age 32.7 ye.ua 28.1 years 33.0 year*
Education

7th grade or le u 10.2% 9.3% 11.7%
8th 10.3 7.4 11.7
9 th - l lth 36.7 37.6 35.9
12th 33.3 35.9 33.0
Any college 9.5 9.6 7.8

Median education 10.6 years 10.8 yeara 10.8 years
Marital statist

Married 30.3% 23.0% 22.0%
Divorced/separated 22.3 26.3 18.4
Widowed 2.d 2.2 4.6
Never married 45.4 48.5 55.0



Among those under sentence of death 
at yearend 1987 for whom criminal 
history information was available, 68% 
had a history of felony convictions 
(table 7). Among those for whom infor­
mation on prior homicide convictions 
was available, 11% had a previous 
eonvicCion for that crime.

Among tKose for whom legal status 
at the4ime of the capital offense was 
reported, about 40% had an active 
criminal justice status: Half of these 
were on parole, while the rest had 
charges pending, were on probation, or 
were prison inmates or escapees. Ex­
cluding those with pending charges, a 
total of 1 in 3 were already under 
sentence for another crime when the 
offense for which they were condemned 
occurred; in a number of States such 
status is considered an aggravating 
factor in capital sentencing.

The criminal history patterns were 
similar for whites and blacks, although 
somewhat higher percentages of blacks 
than whites had prior felony convic­
tions, had prior homicide convictions, 
o? were on parole a t the time of the 
capital offense.

Criminal history of inmates
under sentence of death in 1987

T ib ia  7 . Criminal history profile o f  prisoners under sentence o f death, hy race, 1987

Number under 
sentence o f death

Percent ot those 
under sentence ot death*

AU hraces" White Black AU braces" Whlta Black

Prior felony coovictloo hialury 
Yes 
No

1,287
60S

693
377

880
217

67.894
32.8

64.8%
38.2

71.796
21.3

Not reported 122 61 84

Prior homicide coovictloo history 
Yes 1 No

193
1,824

98
188

91
619

11.294
88.8

10.0%
90.0

12.8%
97.2

' Not reported 287 184 111

■ Legal statu* at time 
I o f capital o ffense  
| Charges pending 

Probation 
Parol*
Prison escapee  
Prison Inmate 
Other st*tuac  
Nona

99
111
340

36
88
22

1,024

60
79

181
24
33
13

600

37
38 

177
12
i l

8
408

8.8%
7.0 

20.1
2.1
3.2
1.3 

80.4

8.2%
I.I

18.1
2.8
3.4
1.3

81.9

6.3%
8.4

28.2
1.7
3.1
1.1 

88.1

Not reported 290 161 119

Median tim e elapsed alnea 
Imposition o f  death sentence 43 raoe. 42 mot. 48 mas.

‘ Percents art based on those offenders for 
whom data were reported.
"Includes w hites, blacks, and persons classified  
as mtmbers o f othrr races.
•Includes 4 persons on mandatory release, 2 on 
bcU, 3 on furlough from prison, 1 for whom

charges were pending from tha U.S. Army, 1 In a 
local Jail, 1 under house arrest, end 10 on work 
release/work furlough from prison.

Executions

Since 1930, when data on executions 
were first collected by the Federal 
Government, 3,952 executions have 
been conducted under civil authority 
(table 8). Since the death penalty was 
reinstated by the Supreme Court in 
1976, the States have executed 93 
persons:

1977--1
1979-2
1981-1
1982-2
1983-5

1984-21
1985-18
1986-18
1987-25

A total of 12 States have carried out 
executions since 1977. During the 
period, 56 white males, 36 black males, 
and 1 white female have been executed. 
The largest number of executions 
occurred in Texas (26), Florida (17), 
Louisiana (15), and Georgia (12).

Since 1977 a total of 3,163 offenders 
have been under a death sentence for 
varying periods of time (table 9). There 
were 93 executions (2.9% of those at 
risk) and 1,086 removals (34.3% of 
those at risk) during this period. A 
slightly higher percentage of whites 
than blacks were executed (3.1% v. 
2.7%), but removal rates for the two 
races were nearly identical (34.2% v. 
34.7%).

For those executed since 1977, the 
average time between sentence imposi­
tion and execution was 6 years and 5 
months (table 10). For the 25 prisoners 
»xecuted during 1987, the average time 
spent under a death sentence was just 
over 7 years, about the same as those 
executed during the preceding year. 
Black prisoners executed during 1987 
had spent an average of 8 years await­
ing execution; whites, 6 years and 6 
months.

zAn additional ISO executions have been carried out 
under military authority since 1930.

3For the period 1977-87, the FBI reported 224,400 
cases or murder and nonnegligent manslaughter and 
an estim ated 217,120 arrests for these crimes. 
IXjring the same period, 2,743 persons entered 
prison under sentence o f death, and there were 93 
executions. In 1917 there were 20,100 reported 
murders end nonnegligent manslai^htcrs, 19,200 
arrests, 299 persons who entered prison under a 
death sentence, and 28 executions.



I Table a. Number of persons executed, 
by Jurisdiction, In rank order, 1130-17

Number executed  
Stale Since 1930 Since 1977

U.S. total 3,952 93

Georgia 371 12
New York 329
Texas 323 26
California 292
North Carolina 26$ 3
Florida 187 17
Ohio 172
South Carolina 164 2
Mississippi 157 3
Pennsylvania 152
Louisiana 148 IS
Alabama !38 3
Arkansas 118
Kentucky 103
Virginia 98 6
Tennessee 93
Illinois 90
New Jersey 74
Maryland 68
Missouri 62
Oklahoma 60
Washington 47
Colorado 47
Indiana 43 2

■ West Virginia 40
District o f  Columbia 40
Arizona 38
Federal system 33
Nevada 31 2
M assachusetts 27

, Connecticut 2)
Oregon 19
Iowa 18
Kansas IS

; Utah 13 2
Delaware 12
New Mexico 8
Wyoming 7

•_ Montana 6
Vermont 4
Nebraska 4
Idaho 3
South Dakota 1
New Hampshire 1
Wisconsin 0

- Rhode Island 0
North Dakota 0
Minnesota 0
Michigan 0
Maine 0
Hawaii 0
Alaska 0

“Those under sentence ot death s i  the begin­
ning o f  1977 (420) plus all new admissions 
under sentence ot death between 1977 and 
1987 (2,743).
°Other dispositions include persons removed 
from a sentence o f death due to statutes 
struck down on appeal, sentences/convictions 
vacated, com mutations, or death other than

by execution. Of the 1,08$ removals, 52 
resulted from death during conf Inement—22 
from natural causes, 21 by suicide, 2 during 
escape attempts, $ murdered by other Inmates, 
and 1 by drug overdose, 
in c lu d es whites, blacks, and persona classi­
fied m  members of other races.

Table 9 . Percentage o f  tbaae under sentence o f  death who were 
executed  or received other dispositions, by race, 1977-87

Prisoners who received  
Total under Prisoners eiecu ted  other dispositions1*
sentence of death Percent Percent

Race 1977-87* Number of total Number of total

All races6 3,163 93 2.99b 1,086 34.396

White 1,81$ $7 3.1 $20 34.2

Black 1,312 36 2.7 4S$ 34.7

Table 10. Elapsed tim e betw een imposition of death sentence 
and execution, by race, 1977-67

Average elapsed tim e rrom
Year o f   Number executed______  sentence to execution fori
execution All races White Black All races White Black

Total 93 57 36 77 months 70 months 16 months
1977-83 11 9 2 S3 59 56
1984 21 13 8 79 76 84
1985 18 11 7 71 65 80
1986 IS 11 7 86 77 102
1987 25 13 12 86 78 96

Note: Three raseo were resentenced to death tenelng dates. The range for clapaed time for
after  appeal. For these executions, average the 93 executions was 3 months to 160 months,
tim e was calculated from the original sen-



Appendix I. Current statua of Inmates 
under sentence of death, 1973-87

Since 1973 a total of 3,404 
Individuals have been sentenced to 
death (appendix table 1). The table 
shows the status of those received In 
each year with respect to their death 
sentence, a3 of December 31, 1987.
For example, of the 189 persons sen­
tenced to death in 1978, 18 have been 
executed, 3 have died while in confine­
ment, 22 have been relieved of the 
death sentence due to court actions 
striking down in whole or in part the 
statutes under which they were sen­
tenced, 33 have had their convictions 
overturned on appeal, 49 have had their 
death sentences overturned on appeal, 8 
have had their sentences commuted, 
and 56 were still under a death sentence 
at yearend 1987. Of the 1,984 persons 
under sentence of death on December 
31, 1987, 222 or 11.2% were sentenced 
prior to 1980.

Appendix table 2 shows the distribu­
tion of the 1,984 persons under sen­
tence of death by State and by year of 
sentencing. Florida, Georgia, Texas, 
and Utah had those inmates who had 
served the longest period of time under 
sentence of death 
among all con­
demned inmates at 
the end of 1987.
By contrast, Con­
necticut and New 
Mexico had no in­
mates sentenced 
prior to 1987.

Appendix 1L Federal Laws providing 
for the death penalty

Since the Supreme Court's decision in 
Furman v. Georgia in 1972 striking 
down the deBth penalty as then applied, 
two death penalty statutes have been 
enacted by the Congress: r

# Espionage by a member of the Armed 
Forces: communication of Information 
to a foreign government relating to 
nuclear weaponry, military spacecraft 
or satellites, early warning systems, 
war plans, communications intelligence 
or cryptographic information, or any 
other major weapons or defense stra t­
egy (10 U.S.C. 5906(a)).

Appendix table I. Reason* for removal from death row and number 
of prlaoncn on death row at yearend 1917, by year o f sentencing

Year o f  
sentencing

Number ______
sen­
tenced
to Exe- 
death culed

Number of prisoners removed from death row

Died

Appeal courtt overturned 
Death penal- Con- Sen-
ty statute vlctlon tence

Sen­
tence
com­
muted

Other 
or un­
known 
reasons

Under 
death aen- 
tenee on 
December 
31. 1987

Total, 1973-87 3.404 93 SI 455 251 456 99 6 1,984
1973 43 2 0 14 9 9 9 0 0
1974 153 7 4 66 12 26 22 0 16
1975 305 5 3 170 23 60 19 6 19
1976 243 8 4 137 21 37 IS 0 21
1977 145 11 1 41 24 27 6 0 35
1978 189 18 3 22 33 49 8 0 56
1979 160 5 7 2 24 42 5 0 75
1980 192 10 9 2 30 37 3 0 101
1981 243 10 7 0 30 43 3 0 150
1982 276 7 3 0 16 42 4 0 201
1983 262 5 3 1 11 29 2 0 211
1984 295 4 4 0 13 29 3 0 242
1985 289 0 2 0 5 19 0 0 263
1986 310 0 4 0 0 t 0 0 299
1987 299 1 1 0 0 2 0 0 295

Appendix table 2 
on December 31,

Prisoners under sentence o f  death  
1917, by the year o f  their oentence

Year o f  death sentence Under sentence o f
State 1974 1975 1976 1977 1978 1979 1980 1981 1982 1983 1984 1985 1986 1987 death, 12/31/87

Total sentenced
and remaining on
death row 12/31/17 16 19 21 35 56 75 101 150 201 211 242 262 299 295 1,984

Florida 6 10 8 5 16 16 17 16 25 22 30 25 37 44 277
Georgia 7 3 3 15 10 4 8 9 7 7 10 7 11 IS 116
Texas 2 2 4 7 11 7 IS 20 23 31 20 37 41 36 256
Utah 1 1 I 3 1 7
Montana 3 1 1 1 6
Nebraska 1 2 4 1 I 1 2 1 13
Alabama 1 1 1 2 9 19 13 11 12 8 13 90
Arizona 1 I I 9 9 4 10 6 7 7 6 12 73
Arkansas 1 2 I 1 8 2 1 4 4 4 28
Mississippi 1 3 1 3 7 7 3 I 3 9 12 so
Nevada 1 3 1 3 4 5 6 7 3 5 38
Oklahoma 1 2 3 3 3 4 8 18 13 16 IS 86
California 2 10 5 22 35 32 27 16 24 27 200
Indian* 1 1 3 4 3 6 6 10 6 4 44
Kentucky I 1 2 5 5 2 5 8 3 32

Louisiana 1 2 I 4 3 8 11 3 9 42
Tennessee S I 4 5 5 5 7 12 8 9 62
Virginia 1 3 1 2 3 3 8 I 10 6 38
□ lino Is 5 12 to 6 13 11 IS 25 11 108
Maryland 1 4 5 8 1 17
Missouri 2 3 5 2 6 9 9 9 52
North Carolina 2 4 4 3 7 10 19 11 16 76
South Carolina 4 3 4 1 8 S 6 12 1 45
Delaware 2 2 1 1 6
Pennsylvania 1 5 9 12 10 13 17 i i 80
Idaho 1 5 5 1 1 13
Ohio 3 13 17 18 17 12 80
Washington 2 2 1 2 1 8
Wyoming 2 3
New Jersey 2 6 7 6 7 38

Colorado 1 2 3
Oregon 2 3 5
Connecticut 1 1
New Mexico 2 2



• Deairi resulting from aircraft 
hijacking (49 U.S.C. SS1472 and 1473).

*
At the end of 1987, two males were 

awaiting execution under a military 
death sentence for murder. The follow­
ing capital punishment provisions, 
which were enacted prior to the 
Furman decision, remain in the U.S. 
Code:

•  Murder while a member of the Armed 
Forces (10 U.S.C. S918).
•  Destruction of aircraft, motor 
vehicles, or related facilities resulting 
in death (18 U.SC. §§32, 33, and 34).
•  Retaliatory murder of a member of 
the immediate family of law enforce­
ment officials (18 U.S.C. Sll5(b)(3) [by 
cross-reference to 18 U.S.C. §1111]).
•  Murder of a member of Congress, an 
Important executive official, o ra  
Supreme Court Justice (18 U.S.C. §351 
[by cross-reference to U.S.C. §1111]).
•  Espionage (18 U.S.C. §794).
•  Destruction of government property 
resulting in death (18 U.S.C. §844(f)).
•  First-degree murder (18 U.S.C.
§1111).
•  Mailing of injurious articles with the 
Intent to kill or resulting in death (18 
U.S.C. §1716).
•  Assassination or kidnaping resulting in 
the death of the President or Vice 
President (18 U.S.C. §1751 [by cross1 
reference to 18 U.S.C. §11 lift.
•  Willful wrecking of a train resulting 
in death (18 U.S.C. §1992).
•  Bank robbery-related murder or 
kidnaping (18 U.S.C. §2113).
•  Treason (18 U.S.C. §2381).

Methodological note

The statistics reported in this 
bulletin may differ from data collected 
by other organizations for a variety of 
reasons: (1) Inmates are originally 
added to the National Prisoner Statis­
tics (NPS) death-row counts not at the 
time the court hands down the sentence 
but at the time they are admitted to a 
State or Federal correctional facility.
(2) Subsequently, admissions to death 
row or releases as a result of a court 
order are ettributed to the year in 
which the sentence or court order 
occurred; prior year counts are, there­
fore, adjusted to reflect the actual 
dates of court decisions (see note, table
4). (3) NPS death-row counts are 
always for the last day of the calendar 
year and thus will differ from counts 
for more recent periods.

•u.s. c.p.o. isss-roz-o’riSecro

1987 U.S. Supreme Court decisions 
cited

California v. Brown, 107 S. Ct. 837 
(1987)
Tlson v. Arizona, 107 S. Ct. 1676 (1987) 
Hitchcock v. Dugger, 107 S. Ct. 1821 
(1987)
McCleskey v. Kemp, 107 S. Ct. 1756 
(1987)
Arizona v. Mauro, 107 S. Ct. 1931 
(1987)
Gray v. Mississippi, 107 S. Cl. 204S 
(1987)
Booth v. Maryland, 107 S. Ct. 2529 
(1987)
Sumner v. Sherman, 107 S. Ct. 2716 
(1987)
Ricketts v. Adamson, 107 S. Ct. 2680 
(1987)
Burger v. Kemp, 107 S. Ct. 3114 (1987) 

State notes

Colorado—Amended 16-ll-103(6)(g) to 
Include felony murder as an aggravating 
circumstance. Effective date 4/30/87. 
Subsequent amendments in 1988 classi­
fied escape as a felony for felony 
murder circumstances, changed the 
method of execution to lethal injection, 
and added language permitting sentenc­
ing juries to consider nonstatutory 
aggravating circumstances. These „ 
changes became effective n 7/1/88.

Illinois—Amended IRS, Chapter 38, 9- 
1(b)(3), to refine language defining 
aggravating factors relating to multiple 
murders in which the defendant demon­
strated either an intent to kill more 
than one person or engaged In separate 
acts that would cause death or create a 
strong probability of death or great 
bodily harm to the murdered individual 
or another. The language added was 
introduced to replace the use of the 
word "premeditated." Effective date 
1/ 1/ 88 .

Indiana—Amended IC 35-50-2-3(b) to 
raise the minimum age for which a 
death sentence may be imposed to 16. 
Amended IC 35-50-2-9 to add as an ag­
gravating circumstance murder victims 
under 12 years old and as a mitigating 
circumstance offenders under 18 years 
old at the time of the murder. Ef­
fective date 9/1/87.
Kentucky-Amended KRS 640.040(1) to 
prohibit capital punishment for persons 
under 16 years old at the time of the 
murder. Effective date 7/1/87.
Maryland—Amended Article 27, Section 
412(b), (d), and (e), to include a life 
sentence without the possibility of 
parole as a sentencing option for 
murder. Amended Article 27, Section 
413(e)(3), to redefine the term "law

enforcement officer" in the enumerated 
aggravating circumstances to include 
probation and parole officers, law 
enforcement officers of jurisdictions 
outside of Maryland, probationary 
police officers, and law enforcement 
officers while privately employed as a 
security officer or special policeman. 
Amended Article 27, Section 412(f), to 
establish 18 years as the minimum age 
to receive a death sentence. Effective 
date 7/1/87.
Montana—Amended 46-18-303(7) to in­
clude as an aggravating circumstance 
the death of a kidnaping victim or a 
person rescuing or attempting to rescue 
a kidnaping victim. Effective date 
10/1/87.
New Hampshire—Amended RSA 630:5 
(987 Supp.) to replace hanging with 
lethal injection as the method of 
execution. Effective date 1/1/87.
North Carolina—Amended NCGS 14-17 
to limit capital sentencing to defend­
ants age 17 or older unless the 
defendant is convicted of murder while 
serving time In a correctional facility 
for a prior murder. The minimum age 
in such cases would be 14. Effective 
date 7/29/87.
Washington—Amended RCW 10.95.200 
to provide procedures for issuing a new 
death warrant in the event that a 
scheduled execution is not carried out. 
Effective date during 1987 not specified.

Bureau of Justice Statistics 
Bulletins are written principally by 
BJS staff. This bulletin was 
written by Lawrence A. Greenfeld, 
corrections unit chief. Frank D. 
Balog edited the bulletin. Marilyn 
Marbrook, publications unit chief, 
administered report production, 
assisted by Christina Roberts, 
Betty Sherman, Yvonne Shields, 
and Jeanne Harris. Data were 
collected and tabulated by Arlene 
Rasmussen and other staff of the 
U.S. Bureau of the Census under 
the supervision of Larry McGinn 
and Gertrude Odom.
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Statistics, National Institute of 
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and Delinquency Prevention, and 

I the Office for Victims of Crime.



P.O. Box 201844 
Anchorage. AK 99520-1844

Office Location:
310 K Street 
Anchorage, Alaska 
(907) 276-2258

Jamie Bollenbach 
Executive Director

Date: March 1,1989

To: Members of the Alaska State Senate
From: Jamie Bollenbach, Executive Director, AkCLU
Re: SB 17

An Affiliate of the American Civil Liberties Union

Enclosed is information on the costs, deterrence factor, and legality ol capital punishment. For 
many of the reasons outlined herein, the ACLU opposes SB 17. Please contact myself at the AkCLU 
office or Paul Grant at 586-2701 if we may- be of any service.

The following is a summary of the enclosed material:

1. In every state with the death penalty, the costs to the state to try and execute a 
prisoner far exceed the costs of lifetime incarceration. In Florida, costs for each 
executed prisoner ($3.18 million on average per execution since 1982) were six 
times more than incarceration for life. The Office of Public Advocacy projects costs 
per execution in Alaska exceeding $2.5 million per prisoner.

The U.S. Supreme Court requires 'super due process* in csipita! cases to 
ensure that the trial and execution Is fair. This greatly increases the costs of 
investigation, prosecution, and defense (the state increasingly beats the burden of 
representing the accused in capital cases.) The money for prosecuting capital cues 
comes directly out of other law enforcement efforts, and seriously hinders 
prosecution of non-capital cues u  a result. Additional costs include construction 
of death row and execution chambers, and training of special security personnel.

2. The overwhelming evidence is that the death penalty does not reduce criminal 
homicide rates. Death penalty states as a group do not have lower rates of criminal 
homicide. Police officers in non-death penalty states do not suffer a higher rate of 
criminal usault and homicide than in death penalty states. Prinoners and prison 
personnel in abolition states do not suffer a higher rate of criminal usault and 
homicide from life-term prisoners than they do in death-penally states. In 
neighboring states, the ones with the death penalty do not show a lower rate of 
homicide than those without it. (See enclosed ACLU publication for citations.)

Criminal justice studies point towards the certainty of punishment rather 
than the severity of punishment u  the real deterrent. The only constitutional 
system of imposing capital punishment available makes the certainty of punishment 
very low. Evidence also exists that juries are less likely to convict with a death 
penalty, further reducing the likelyhood of punishment.

A substantial revision of the system intended to reduce costs or 
substantially speed up the imposition of death would not meet the test of current 
constitutional law, and it would greatly increue the risk that the state would 
mistakenly terminate innocent men, women, and children.

3. Although capital punishment h u  been judged to be permissible under the 
federal constitution (because of the availablity of extensive due process and 
appeals,) it is an open question whether the Aluka Constitution allows the state 
imposition of the penalty of death.
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Huge caseload bloats lethargic, costly system  in  Florida, U.S.

By DAVE VON DREHLE
Herald Stall Writer

On a whim daring a burglary', Charles Proffitt 
m urdered Joel Medgebow on July 10, 1973. He 
plunged a bread knife into his sleeping victim 's 
chest, "just to see what it felt like."

Three years later, using Froffill vs. Florida as its 
test case, the U.S. Supreme Court upheld Florida's 
death penalty. Proffitt could be dead in six months. 
Attorney General Robert Shevin predicted.

Today, 15 years after the murder, Charles Prof­
fitt is alive and well, sewing uniforms for inmates at 
Florida State Prison. The Florida Supreme Court 
reduced his sentence to life last year.

The state of Florida spent at least half a million 
dollars over a decade and a half trying to execute 
Charles Proffitt. It failed.

For Florida, and the m
36 other s ta te s  that 
impose the death pen­
alty. Fruffitt vs. Flori­
da is still a test easel 
And the death penalty 
fails the test. The 
death penalty is cosily, 
slow and inefficient.

Apart from any a r­
guments about the morality of capital.punishment, 
there is something terribly wrong.with the system.

•  C ostly : The .death penalty costs m uch.m ore 
than life imprisonment without parole. It has cost 
Florida at least $57 million since 1973, according to 
conservative calculations based on independent 
studies.

•  S low : 36 Inmates on Florida's Death Row 
have been there more than 10 years. Florida's se ­
nior Death Row resident, Howard Douglas, is in his 
15th year — and his execution is nowhere in sight.

•  In e ffic ien t: Half of all death sentences are 
overturned on appeal, usually after years of expen­
sive litigation. For every execution in America, 
courts sentence 13 more people todie.

The statistics speak for themselves:.Death Row 
is going to get bigger, the wait for-execution is sure 
to get longer, and the cost is bound to get higher. 
Expens are coming to the grim conclusion tha t little 
or nothing can be done to make the system work. It 
i s  a failure of execution.
, Nowhere is this fact more clear than in Florida; a

A WHOPPING BILL

DEATHPENALTY
A FAILURE OF EXECUTION 
First of a srrirs

► S p en t by Florida 
tax p ay ers  on the 
d ea th  penalty  since 
1973: a t le a s t 
557,215,210.

► E xecu tions: 18.

► C o s t per 
ex ecu tio n : a t  le a s t 
53,178,623.

► C o st of life in 
p riso n  (40 years): 
5515,964.

► T he ap p ea l 
p ro c e s s :  a t  le a s t  
$36.1 m illion , just 
for g o v ern m en t- 
p a id  law yers.

fervently pro-execution sta te  that 
has always been among the first to 
arrive at death penally milestones.

Here —  where 296 convicted kill­
e rs make up the largest Death Row 
in the nation — judges, prosecutors 
and politicians a re  quietly lowering 
their sights, giving up on swift and 
sure justice, and learning to live 
with a bloated -tern that splutters 
and wheezes.

“ I don't know if w e're ever going 
to  catch up," says Carolyn Snur- 
kowski, F lorida’s chief appellate 
prosecutor. T he best the  system  
can hope for, she says, is to "keep 
plodding along."

For capital punishm ent advo­
cates, this is a bitter pill. Just two 
years ago. former Florida Attorney 
General Jim Smith pumped u d  his

campaign for governor by promising 
two executions a month or more. 
"T h is delay couldn't go on forever." 
he said.

Today, the numbers refute such 
predictions. Even though the public 
solidly supports the death penalty, 
Florida has executed but two men in 
the past two years. Nationwide, the 
number is just 39.

In the same two years, Florida 
courts sent 89 people to Death Row. 
Nationwide: some 600.

“ W e're not going to  c lear out 
Death Row any m ore than w e're go­
ing to pay off the national debt." 
says former Florida Bar Association 
President James Rinaman of Jack­
sonville. Rinaman, a death penalty 
advocate, has labored for more than 
th ree  years to speed up the system.



Failu re  c learly  visible
The failure of the death penalty is 

visible from one end of the nation to 
the other.

•  More than 2,100 people live on 
America’s Death Rows. At the cur­
rent execution ra te , it would take 82 
years to kill them all. And the Death 
Row population is likely to double by 
the turn of the century.

•  In Dade County, the public de­
fender is under court order not to 
take on any more death penalty cas­
es  —  the caseload is too great. Pri­
vate attorneys must be appointed 
—  and paid for —  by the courts. 
"The system doesn't have the re ­
sources to handle the workload,” 
s?ys Public D efender Bennett 
Brummer.

•  The number of capital cases on 
appeal in the federal courts will 
more than triple in the next two 
years, according to a study prepared 
for the federal judiciary. Lawyers to 
handle these appeals will cost the 
nation’s taxpayers S30 million a 
year, the study concluded.

California, for example, has 234 
prisoners on Death Row — the 
third-largest population in the coun­
try. Its last execution was in 1967. 
Yet the taxpayer-funded budget for 
defense attorneys there is more 
than S2 million a year.

•  Even Bob Graham, the former 
Florida governor who signed more 
death w arrants than anyone in the 
s ta le 's  history, pronounces the 
death penalty system a ''quagm ire.”

"And if the definition of justice is a 
system that administers equal and 
predictable results, then capital 
punishment in the United States to­
day falls short," Graham says.

It was not supposed to be this 
way. Not after millions of dollars 
and years of effort spent trying to 
make the death penalty work.

The heyday
The heyday of the death penalty 

in America came in the 1930s. 
Hanging judges and biased juries too 
often used the penalty as little more 
than a legal lynching.

P ro ff itt  B undy

‘If the definition of 
justice is a system th a t 
administers equal and 
predictable results, 
then capital 
punishment in the 
United States today 
falls short.’

Son. Bob G raham

Gradually, the num bers subsided: 
there were fewer executions in the 
'40s and fewer still in the '50s. Le­
gal assaults on the fairness of the 
death penalty system stopped exe­
cutions altogether in Florida in 
1964. In 1965, a commission to re ­
vise New York's penal code found 
that “ whatever aspect of the death 
penalty one examines, one finds 
nothing but obstruction, confusion 
and w aste."

Two years la ter, executions 
ceased across the country.

In 1972. a narrow and fractured 
majority of the U.S'. Suprem e Court 
concluded the death penalty, as it 
existed in America, was unconstitu­
tional.

Justice William Brennan w rote 
that capital punishment depends on 
“a system  in which the punishment 
of death is invariably and swiftly im­
posed. Our system, of course, satis­
fies neither condition. A rational 
person contemplating a m urder is 
confronted, not with the certainty of

a speedy death, but with the slight­
est possibility that he will be execut­
ed  in the distant fu ture.”

Although Brennan and Justice 
Thurgood Marshall said the death 
penalty would always be unconstitu­
tional, the  seven other justices en­
couraged the sta tes to draft new 
laws that would m eet the constitu­
tional test.

‘A b a ck -b rca k e r’
Florida obliged within six months. 

Texas, Georgia, Louisiana and oth­
e rs  w ere close behind. C ourts and 
legislatures in 37 s ta tes have tin­
kered ceaselessly ever since, trying 
to  make the death penalty fair, ratio­
nal and swift.

But instead of fair, rational and 
swift, all this tinkering is making the 
law ever m ore complicated. And 
complicated means slow. It means 
expensive.

"T here  is no question that it's  a 
back-breaker,”  says Sandy Wein­
berg, a form er federal prosecutor. 
Recently, W einberg helped win 
freedom for Death Row inm ates 
William Riley Jent and Earnest Lee 
Miller. ’‘It takes eight years or more 
of litigation to execute someone, 
and the process just can’t go fas­
te r ."

“ The Suprem e Court has said 
'death is different,' "  says Bob Span- 
genberg, a Boston-based consultant 
who has studied legal costs and the 
death penalty for 24 state and feder­
al agencies. "T he court has said ev­
eryone must follow extensive proce­
dures to guarantee the process is 
fair. And that takes a lot of time. In 
every c a s j.”

As judges anguish over each case, 
more and more pile up behind. The 
backlog is infinite. With 300 new 
cases every year, the U.S. could ex­
ecute one person every day, and it 
would take more than 30 years to 
empty all the Death Row cells.

No one familiar with the system 
believes that is possible. Daily exe­
cutions are unprecedented in Amer­
ican history. T he executioner’s 
busiest year was 1935, when there 
w ere 199 executions.



That record ra te , given the cur­
rent pace of death sentencing, 
wouldn't make a dent in America's 
Death Row. At that ra te . Death 
Row would keep on growing.

Last year there were 25 execu­
tions in America, the most in a quar­
te r century. Yet the system is bare­
ly plodding along, falling further and 
further behind.

Even that great motivator of bal­
ky government —  community out­
rage and pressure —  cannot speed 
the system. No m urderer is more 
loathed and notorious than Theo­
dore Robert Bundy. In 1978, Bundy 
slipped into a Tallahassee sorority 
house and bludgeoned two sleeping 
women to  death, then killed a 12 - 
year-old girl in Lake City.

He was sentenced to die three 
tim es in 1979. Nine years later. 
Bundy is alive and well on Death 
Row.

For five of those years, his case 
sat before the  Florida Supreme 
Court. Like all capital cases in Flori­
da, Bundy's sentence went to the 
state high court for a mandatory re ­
view. Court justices insist they 
weren't dragging their heels. The 
backlog was just too big.

Florida high court justices plow 
through 70 mandatory renew s each 
year, consuming at L j s i  a third of 
their time. On top of that, the justic­
es are hit with 30 to 40 last-minute 
appeals.

"Let me put it this way: Capital 
cases are a very small part of the 
caseload of the Court, but we must 
spend a very, very, very' substantial 
amount of time on them ," says Jus­
tice Gerald Kogan. "7  ne workload 
is far out of proportion with the ac­
tual number of cases ”

Chief Justice Parker Lee McDon­
ald: "If I could figure out a way to 
make this b e tter or easier or quick­
er, I would. But I can’t."

E xecuting  Ted B undy
Bundy's federal appeals couldn't 

eve -1 start until the sta te  Supreme 
Co rt made its ruling. Once the  fed­
eral appeals were filed, they imme­
diately bogged down in another 
backlog.

Last week, the 11th Circuit Court 
of Appeals in Atlanta turned down a 
Bundy petition. The court took al­
m ost two years to  decide. Some 

' think the end is in sight for Ted Bun­
dy. They've been wrong before.

T h e re 's  nothing unusual about 
Bundy’s case. Indeed, there  a re  55 
death cases in Florida alone that 
have been in the system  longer than 
Bundy’s.

And it’s getting w orse. A year 
ago, only 275 of the 2,100 death 
penalty cases in America —  13 per­
cent —  had reached the federal lev­
el of appeals. Almost all of them 
w ere from Southern sta tes. They 
consumed about a third of the judg­
e s ' tim e in the 11 th Circuit Court of 
Appeals and the Fifth Circuit in New 
Orleans.

From those 275 cases, the federal 
caseload will increase to  1,000  by 
1990, according to  Spangenberg, 
the IJoston analyst. He talks of "a 
tidal wave" of death penalty cases 
about to swamp courts that have lit­
tle or no experience with such ap­
peals.

Specifically, the federal courts in 
California have but a single death 
penalty case on their dockets. Soon, 
the caseload will be 80. A fter the 
wave hits California, it will hit Ohio. 
Then Illinois. Pennsylvania. Arizo­
na.

"W hat was once a Southern prob­
lem is soon going to become a na- 

. tional problem." Spangenberg says.
Across the nation, federal judges 

are looking toward Florida to  size up 
the future. They see a 300-person

Death Row. They see a five-year 
court backlog. They see Charles 
Proffitt sewing uniforms and Ted 
Bundy reading legal briefs.

"T h e  judges are beginning to re ­
alize what is happening,” says Span- 
genberg. “ And th ey ’re  asking: 
'W hat the hell are  we going to do?’ "
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Bottom line: Life in prison 
one-sixth as expensive

By DAVE VON DREHLE
H eraU S lafl W riter

At first glance, executions appear 
cheap.

Funeral suit from Jim T atum 's 
Fashion Showroom in Jacksonville
—  "We Fit Them All. Big and Tall"
—  costs $150. Florida's budget for 
the last meal; $20. Executioner's 
fee: $150. U ndertaker; $525, box 
included.

But the true cost of an execution 
is closer to $3.2 million.

To execute a prisoner, the state 
of Florida spends six times as much 
money as it would to keep him in 
prison until he dies of natural 
causes.

How come? Why does the death 
penalty cost so much m ore than 
life-without-narole?

Government agencies and inde­
pendent analysts in eight s ta te s  
have scrutinized the ledgers. Said 
Michael Gradess, who calculated 
the cost of a proposed death penalty 
in New York: "People in states that 
have the death penalty kept telling 
me, 'I hope you're ready to go bank­
rupt.’ ”

Although the numbers vary, all 
the studies agree that death penalty 
cases cost more than life-in-prison 
cases at every level — from pretrial 
investigation to  last-gasp appeals.

To begin with, death penalty cas­
e s  almost always require a trial. 
They usually generate a lot of pub­
licity. making prosecutors reluctant 
to  plea bargain. And only a suicidal 
defendant pleads guilty when facing 
death.

And death penalty trials take lon­
ger. Attorneys have unusual free­
dom to question potential jurors one 
by one — a very time-consuming 
process. Fighting for their clients' 
lives, defense attorneys file twice as 
many pretrial motions as in the

average nondeath m urder trial, a 
California study found.

Once the defendant is found 
guilty, the law requires a second tr i­
al to decide if the prisoner should 
live or die. ■

To show why they should live, de­
fendants often call as w itnesses psy­
chiatrists, family members, form er 
teachers, even accomplices in past 
crimes. The witnesses have to  be lo­
cated, which can take m onths of ex­
pensive investigation.

To show why the defendant 
should die, the  state tries  to  per­
suade the jury’ that he is hopelessly 
evil, a permanent danger to society. 
For this, prosecutors rely heavily on 
high-priced psychiatrists.

The total additional cost for trial 
and sentencing over a no-execution 
m urder trial: at least $36,000, a 
Maryland study showed. A similar 
study in Kansas figured the addition­
al costs at $116,700.

After sentencing, every  death 
verdict must be reviewed by the 
sta te  Supreme Court. The U.S. Su­
preme Court requires it. And every 
defendant is entitled to  a state-paid 
lawyer.

Bob Spangenberg, a consultant 
for the American Bar Association, 
surveyed more than 150 capital cas­
es across the country. For defense 
alone, these mandatory reviews 
cost an average of $34,740 each, 
Spangenberg computed.

T ha t's  just the beginning. After 
the mandatory review there  are  a t 
least six levels of appeals. Spangen­
berg calculated these costs. Aver­
age cost for governm ent-salaried 
defense lawyers: $137,410.

This is a bargain com pared to  
costs racked up by prestigious vol­
unteer lawyers handling death pen­
alty appeals. Wilmer, C utler and 
Pickenng. a big-name Washington 
firm, figures it has already laid out

$ 1.2 million in attorney time and 
$173,000 in hard cash arguing fed­
eral appeals for serial killer Ted 
Bundy.

T here  are  two sides, of course, to 
every appeal. The prosecution 
needs lawyers, too. Repeated stud­
ies show that prosecutors match de­
fense attorneys dollar-for-dollar.

In Florida, state-paid prosecutors 
and defense atto rneys received 
about $3 million last year —  to fuel 
a  system  tha t executed only one 
man, Willie Darden.

Jam es Rinaman, form er president 
of the Florida Bar Association, has 
studied the process at length, hop­
ing to speed it up, He believes more 
lawyers a re  needed. To keep up 
with the demands of Florida’s enor­
mous dea'th-penalty system, Rina­
man estim ates, taxpayers should be 
shelling out $12  million a year for 
lawyers alone.

“ it  boggles the mind,” he says.
Analyst Spangenberg estim ates 

the cost of appellate lawyers will 
soon top $30 million a year nation­
wide.

In the past, s ta te s  kept costs 
down by relying on volunteer de­
fense lawyers. Now there a re  too 
many cases and too few lawyers.

Says C learw ater’s  Pat Doherty, 
one of Florida’s busiest volunteer 
capital attorneys: " I t  isn't good pub- 
licit)'- If you 're going to do volunteer 
work, you’re  better off representing 
the Poor C lares."

Then comes the expense of pris; 
on. Death Rows cost more to  run 
than ordinary maximum security 
cell blocks, according to studies in 
Kansas and Alaska. Florida prison 
officials say specific calculations are 
impossible.

Florida officials calculate one 
cost, however. When the governor 
signs a death w arrant and an in­
m ate’s execution is scheduled, the 
doomed man is moved to a cell near-
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e r the electric chair. For 30 days, 
guards keep a round-the-clock 
watch to  make sure the inm ate 
doesn't kill himself.

The cost in overtim e for guards 
each time a w arrant is signed is 
$13,800.

T here have been 199 w arrants 
signed in Florida since 1973. Some­
tim es the s ta te  saves money be­
cause the guards can watch several 
doomed men at once.

M erely feeding and housing a 
Death Row prisoner long enough to  
execute him costs, on average, 
$108,000

Total it up.
Florida taxpayers have paid m ore 

tha.T $57 million for the death penal­
ty  since 1973. This number is based 
on the m ost conservative figures 
available. The real cost could easily 
be twice that or more.

Divide the $57 million by 18 exe­
cutions. T he bottom line: at least 
$3.2 million per execution. And the 
cost is growing.

Bob Spangenberg, the bar associ­
ation consultant: "T he costs are go­
ing to add and add and add and add. 
I t’s gong  to  add up until something 
gives."

Michael Gradess. who studied the 
issue for the sta te  of New York: 
"You're going to  see a death penalty 
that costs a billion dollars nation­
wide."

II



But the idea of an ironclad life sen­
tence instead of death is popular 
among Americans, according to sev­
eral recent polls.

When asked simply whether or 
not they support capital punish­
ment. 70 percent of Americans say 
yes. But when asked whether they 
prefer the death penalty over life- 
without-parole, the answers are 
evenly split.

And by a narrow majority. Ameri­
cans prefer a life sentence — pro­
vided the defendant is made lo work 
and his prison wages go to a fund for 
survivors of m urder victims.

Some individuals, of course, stand 
by the death penalty as a m atter of 
principle. No failures of execution 
will ever convince them to abandon 
it.

Gov. Martinez makes the case: 
"T here  must be an ultimate penalty. 
The death penalty is an expensive 
instrument — but it's an instrument 
of justice. And there should not be a 
cost factor on justice. You can't put 
a value on it.

"Even just one execution in a year 
shows that justice is being done, 
that it can w ork," says the gover­
nor.

For others, though, the time has 
arrived to put the death penally on 
trial.

"It is a public policy question that 
must be decided." says Bob Span­
genberg. a Boston lawyer who has 
advised 2-4 state and federal agen­
cies on legal costs and the death 
penalty.

"T he question is: When it gets 
down to decisions about health, edu­
cation. law enforcement, highways 
—  is the death penalty worth it?"

Price tag changed minds in Kansas
By DAVE VO.'’ DREHLE
Herald Stall Writer

Kansas s ta te  senators voted 
for the death penalty when they 
knew the governor would veto it. 
But when they got a new gover­
nor, pro-death penalty, the sena­
tors decided they had better take 
a hard look at the price tag.

What they saw made them  
change their minds.

Faced with a sagging farm 
economy, the conservative sena­
tors couldn't stomach the waste 
and expense of the modern-day 
American death penalty.

"I voted against it. and some 
people have tried to say I coddle 
criminals. Well, I don't coddle 
criminals," drawls Frank Gaines, 
a 16-year Senate veteran, one of 
the last of a dying breed of popu­
list Kansas stump orators.

“ It costs a lot more money to 
have capital punishment, and 
frankly. I think life in prison is 
just as tough a penalty." says 
Gaines. "You just get yourself a 
confining building and put all 
them animals in there together. 
If it was me. I'd ra ther be put out 
of my damn misery than have lo 
live like that."

Senators who voted no had 
nightmares of political disaster. 
After all, the new governor.

Mike Hayden, had made support 
of the death penalty a major part 
of his campaign. And voters gave 
him a solid victory.

But the backlash hasn 't come.
"I never received as much 

mail as I did on that issue — but 
it was thank-you mail. T hat’s re ­
al unusual," says Senate Presi­
dent Ross Doyen, who changed 
his mind after years of support­
ing the death penalty. "I think a 
lot of people say they favor it, but 
when you pin ’em down on the 
specifics, they 're not so sure."

The most eye-opening specific 
was the bottom line: SI 1.5 mil­
lion for the first year of the death 
penalty alone, according lo the 
Legislature’s researchers.

"And those costs are decep­
tive," says researcher Mary Gal- 
ligan. "They stack up over the 
years."

The Senate killed the death 
penalty initiative. Doyen, the 
Senate president, doesn't expect 
the issue to decide any future 
elections.

“ Some people will be upset 
with you because you support it. 
and some will be upset because 
you don't. But it 's  no pendulum 
swinger.

“ 1 think this issue is greatly 
overplayed."
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Barbarism Aside, the Death Penalty Simply Isnft Cost Efficient

By Jonathan E. Cradeaa

F
IFTEEN y^ars rro  the Su­
preme Court ruled that the 
death penalty as then applied 
In the United States was unconstitu­
tional (Furman p. GeorgiaX One brief 

sentence in Thurgood Marshall’s 
opinion, overlooked by many, noted 
that "wlien all is said and done, there 
can be no doubt that it costs more to 
execute a man than to keep him in 
prison (or life."

Today, there are more than 1,900 
men, women and children as young as 
16 on death row, and American policy 
makers, political officials and criminal 
Justice experts are beginning to regret 
skipping so lightly over Justice Mar­
shall s comment.

In 1982, my office conducted a na- 
iH iil survey to determine the cost of 
capital litigation. We examined the 
nature of capital cases, identified 11 
levels of review and defined a mini­
mum of 144 “cost centers" that de­
termine the total price-tag of capital 
litigation. Based on proposed but nev­
er enacted legislation to reinstate the 
death penalty in New York, and Using 
conservative estimates, we projected 
the potential costs of litigating a mod­
el New York capital case across just 
the first three levels of review—the 
trial and penalty phase, the appeal to 
the New York State Court of Appeals, 
and subsequent review in the United 
States Supreme Court. The cost of 
that limited process: $ 1.8 million per 
case. The cost of life imprisonment 
for 40 years: $602,000.

Since then, many more states have 
jooked at tlie cost of capital punish­
ment, including Maryland, Alaskn, 
Hawaii, Vermont, Texas, Florida, 
Kansas, Ohio and New Jersey. Some 
authorities have estimated that cnpltal 
cases cost 10 times as much as non­

capital cases. A Pennsylvania Journal­
ist has estimated the cost of a single 
capital case at $5 to $7 million. There 
is no longer any doubt that criminal- 
Justlce systems with a death penalty 
cost Inordinately more to maintain and 
expand than criminal-justice systems 
without a death penalty.

Before policy can change, how­
ever, the American people need 
to understand why capital cases 

cost more thsn non-capital cases, why 
there is no chance that costs can be 
redd ed, and why we can expect that 
t.cy will exponentially Increase yearly 
until the death penally Is abolished.

Capital cases are more expensive 
than non-capital cises essentially for 
three reasons: they are ^racfirfl/fy dif­
ferent than non-capital cases; they are 
legally different; and they are uvituitd 
more thomghtj.
■ The practical difference. For more 
than a century, capital cases have 
been treated differently from non-cap­
ital cases. They take longer. Fre­
quently more than one attorney la 
appointed for a capital defendant. Be­
cause life is at stake, trial judges pro­
vide mdre latitude and appeal judges 
search more carefully for reversible 
error. (The reversal rate is about 50 
percent for death cases and about 7 
percent for non-capital cases.) Be­
cause the decision to kill Is unpleasant,
responsibility In capital cases is often 
diffused—which makes for longer 
trials, lengthy delays and frequent 
reversals.
■ The legal difference. Ten years ago, 
Ihe Supreme Court made It dear ttiat 
heightened standards of due process 
must be applied to death penalty 
cases. Consequently, a new Jurispru­
dence—a "super due process"—has 
evolved governing the trial and appeal 
of such case*. The Investigation la 
more extensive, the number of pre­

trial proceedings is substantially In­
creased, and jury selection lakes long­
er. After conviction, a separate "pen­
alty phase" is conducted to determine 
the sentence. Dccause mandatory 
death sentences have been ruled un­
constitutional, the sentencing Jury 
must consider a defendant's Individual 
characteristics. Preparation for this 
phase is extensive; In essence, it is a 
trial for life. The'defense commonly 
tries to talk with as many of the de­
fendant's friends, associates, teachers 
and co-workers as it can reach, to 
traca his life history, lo visit all of the 
places he has lived and to vigorously 
pursue all leads in the search for mit­
igating evidence.
a Longer review. Any defendant con­
victed in a state court has the right to 
Initiate Judicial review at 11 different 
levels. However, the Supreme Court’s 
ruling that poor people are entitled to 
appointed counsel applies to only the 

I first two stages; representation in the 
• remaining nine stages essentially de­
pends on volunteer counsel. Ordi­
narily, lawyers do not volunteer to 
represent an Indigent robber, burglar 
or non-capital murderer at those 
stages, but they routinely do so for 
death-penalty defendants. While these 
lawyers are not paid, the final stages 
of a capital case can last a decade or 
more and generate enormous litiga­
tion costs. Police officers and wit­
nesses are brought In. State attorneys 
genera] are called upon to respond. 

■Judges must presale. Court time is 
used up. The United States Court of 
Appeals for the l i lh  Circuit in At­
lanta, deep In the heart of the nation's 
death-penalty belt, complains that 
more than 30 percent of its docket is 
tied up with dcath-pcnalty cases. And 
all the wtiile, the prisoner Is lield in a 
costly high-securily deatli-row cell 
year after year.

What, then, Is the answer? Sliort-

circuit the process and step up the 
pace of executions? Most Americans 
recognize lhat our sophisticated ap-

Cdlate-review process, though seem* 
gly laborious, Is a fundamental part 

pf our legal, system and protects our 
citizens against government error and 
abuse. Even with 11 levels of review, 
we still convict and condemn the in­
nocent. A study in the November 
1987 Stanford Law Review d t i s  
more than 100 examples of innocent 
people sentenced to death since 1900, 
of whom 23 were executed.

Nor is it reasonable to expect a 
significantly quickened pace of exe­
cution. Since 1977, when we reintro­
duced the idea of slaying citizens to 
stop crime, there have been more 
than 200,000 homicides in the United 
States, about 2,000 death sentences 
but fewer than 100 executions. Not 
even death-penalty proponent* be­
lieve the American people would tol­
erate the wave of executions needed 
to empty death row and keep it that 
way.

S
ince both the Constitution and a 
permanent death-row population 
are likely to be with us for some 
time, the cost of the death penalty is 
certain to grow at an ever-greater 

rate. The numbers of capitally-sen­
tenced defendants will continue to 
Increase. As cases are appealed, new 
Issues decided in favor of death-pen- 
aity defendants will affect ail cases not 
yet final. As issues Increase in scope 
and complexity, costs will escalate. 
And these factors will combine with 
the high costs of death-row construc­
tion and security.

The cost of the death penalty Is 
emerging as one of our most serious 
public policy questions. In Kansas last 
year, the newly-elected governor 
promised Kansans a death penalty 
while simultaneously calling (or bud­

get cuts for each state agency. Tjie 
high cost of capital litigation, the es­
tablishment of a death row, mainte­
nance of death-row prisoners, the high 
costs and inordinate delays of the ap­
pellate process were debated not only 
by politicians but by university pro­
fessors, governmental research units 
and by Kansas citizens. Opponents 
cited racial discrimination In the con­
duct of capital punishment, its lack.of 
deterrence, its Inability to atop crime, 
Its potential for erroneous convictions, 
Hs Immorality and—not least—its 
high coet. In the end, massive num­
bers of citizens declared "no" to the 
reintroduction of the capital sanction 
and tlie death penalty was defeated.

Other Americans will eventually 
realize, as did the citizens of Kansas, 
that there is not an endless supply of 
money for the criminal-justice system. 
Policy choices need to be made. From a conservative coet-benefit analysis, 
we must declare the death penalty an 
Inordinate waste of resources that 
deprives our citizens of adequate po­
lice protection and reconciliation sys­
tems to make both victims and offend­
ers whole.

As the New Jersey public defender 
budgets more than $ 100,000 per cap­
ital case and anticipates total defense 
costs in the millions, as the federal 
judiciary bemoans the resource drain 
caused by capital litigation and as Cal­
ifornia prosecutors declare cases non­
capital at the outset to save money, 
the dollars and cents of the death pen­
alty may in fact be the clarion call that 
sounds the defeat of this archaic and 
brutal policy.

Jonathan Gradess is executive director 
of Ihe New York State Defenders 
Association.



D ea th  P e n a lty  Cos^s A re A d d in g  M illio n s  
to S ta te  G o v e rn m e n t E xp en ses A cro ss th e  N a tio n

The following information is 
condensed from testimony by Professor 
David Gottlieb o f the University of 
Kansas School o f Law before the Kansas 
Legislature on Feb. 21,1987. The 
Kansas Legislature decided against 
reinstating the death penalty in that state 
shortly thereafter.

W hile on the surface it might seem 
reasonable lo assume lhat it is less 
expensive to execute a  person than to 
imprison him for life, that assumption is 
wrong. As Supreme C ourt Justice 
Thurgood Marshall explained in Furman 
v. Georgia in 1972:

"A s fo r  th e  a rg u m e n t th a t  it 
is c h e a p e r  to  execu te  a  c a p ita l 
o ffen d er th a n  to  im p riso n  him  fo r 
life, . . .  i t  is s im p ly  in c o rre c t.
A d is p ro p o r t io n a te  a m o u n t o f  
m oney  s p e n t  on p r iso n s  is 
a t t r ib u ta b le  to  d e a th  row . 
C ondem ned  m en a re  no t 
p ro d u c tiv e  m e m b e rs  o f  the  p riso n  
co m m u n ity , a lth o u g h  they  cou ld  
!>c, a n d  ex ecu tio n s  a re  expensive . 
A ppea ls  a re  o ften  a u to m a tic , and  
co u rts  a d m itte d ly  sp e n d  m ore  
tim e w ith  d e a th  cases .

" A t t r ia l ,  th e  se lec tio n  o f  
ju r o r s  is likely  to  b ecom e a 
co s tly , t im e -c o n s u m in g  p ro b le m  
in a c a p ita l case , a n d  defense 
counse l w ill r e a s o n a b le  e x h a u s t 
every  p o ssib le  m e a n s  to  sav e  his 
c lien t from  e x e c u tio n , no  m a tte r  
how long  th e  t r ia l  ta k e s .

" D u r in g  the  p e r io d  betw een  
co n v ic tio n  a n d  e x e c u tio n , th e re  
a re  an  in o rd in a te  n u m b e r  of 
co lla te ra l a t ta c k s  on tlie 
conv ic tion  a n d  a t te m p ts  to  o b ta in  
ex ecu tiv e  c lem en cy , a ll o f w hich  
ex h a u s t the  tim e , m o n ey  a n d  
e ffo r t o f  th e  s ta te . . . .

"W h en  all is sa id  a n d  done, 
th e re  can  be no d o u b t th a t  it 
ensts m o re  to ex ecu te  a m an  th a n  
to keep him  in p r iso n  fo r  liTe."

E ver/ study that has been done since 
Justice M arshall’s writing supports his 
assertion. Capital cases arc very

expensive. There are at least four reasons 
why this is so.

F ir s t ,  c a p ita l cases tak e  fa r  
m ore tim e to  litiga te . Because the 
stakes are life and death, guilty pleas are a 
rarity. Virtually every case is taken to 
trial. For sim ilar reasons, the defense 
contests every potential issue.
Preparation for trial o f a death penalty 
case is generally far more extensive, with 
two to five times as many pretrial 
motions. Jury selection takes longer, 
since the jury must be qualified not only 
to rule on the question o f guilt, but also 
to decide on the death penalty. The trial 
itself takes up to three times as long as 
an ordinary first degree murder case, with 
far more extensive use o f  experts and 
investigators.

Second , d ea th  p e n a lty  cases 
re q u ire  a second , s e p a ra te  tr ia l  on  
penalty  i f  th e  ju ry  re tu rn s  a 
guilty  v e rd ic t. There is no equivalent 
to this procedure in a regular murder case. 
The jury must sit for days, in some cases 
weeks, to hear evidence concerning 
whether the defendant should live or die.
A host o f expert witnesses may be 
required for this determination. As a 
result of this second phase, the time taken 
for a death penally trial is further 
expanded, while a non-capital trial lasting 
even a week is fairly atypical, a typical 
death penalty case may last from three n  
eight weeks.

T h ird , if  the ju r y  im poses a 
d ea th  sen ten ce , a long ap p ea l 
p rocess will beg in . The process 
includes a  direct appeal lo the state 
supreme co u rt a petition for certiorari to 
the U.S. Supreme C o u rt post-conviction 
applications in stale courts, appeals of 
those applications, post-conviction 
applications in federal courts, appeals o f 
those applications in a U.S. Circuit 
Court o f Appeals, second and sometimes 
third appeals to the U.S. Supreme C o u rt 
and finally a petition for state clemency. . 
The process can take more than 10 years. 
The cost may be 10 times the ordinary 
murder conviction appeal. Obviously, a 
defense attorney will be obliged to pursue 
every possible legal means to avoid 
execution; unlike the normal case, there 
is no place for an attorney to recommend

lo his client that he not take further 
appeals.

F o u r th , d u r in g  th e  tim e o f 
these  a p p e a ls , th e  d e fe n d a n t is 
housed on death  row . Death row 
costs money to build and is more 
expensive to staff than an ordinary prison 
facility. The defendant, is housed in a 
single cell and is unable to contribute to 
the prison by working in a prison 
industry.

D efense C osts a t  T r ia l

The Kansas public defenders' office 
estimated that the trial costs of defense 
services in capital cases could reach
531.000 per case, more than six times 
that state's current first degree murder case 
defense costs. Their estimate was based 
on the assumption that the defense o f a 
death penalty case would require 800 
hours of auom ey time for an average bill 
o f  526,000. They estimated expert 
services would costS3,000 per trial and 
investigative services S2;',WJ0. They 
predicted 80 fust degree murder cases per 
year for a total bill for trial-level defense 
services at S2.4SO.OOO.

The Kansas projections were well 
below actual figures being spent in many 
other states. In 1983, the New Jersey 
public defenders’ office budgeted S100.000 
for each capital case. The Ohio public 
defenders' office estimates the actual cost 
o f capital cases (trial plus appeal) is
560,000. The Kentucky public defenders' 
office estimates a typical capital case 
involves 510,000 to S15.000 in expert 
and investigative fees over and above 
those in a normal case. The National 
College of Criminal Defense estimates 
the investigation costs alone in a capital 
case at S I0,000 per case. A New York 
study puts the figure even higher, at
540.000 for investigative costs.

P ro se c u tio n  C osts

Just as the defense must file more 
pretrial motions in a capital case, the 
prosecution must answer them. The 
prosecutor, as well as the defense

(See Costs, page 4)
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attorney, must be present for voir dire of 
the jury, for the expanded trial, and for the 
additional sentencing proceeding. Capital 
cases will take four times as long for 
prosecutors if  they take four times as 
long for defense attorneys., Moreover, if 
the defense presents experts and uses 
investigators, there is no doubt the 
prosecutor will utilize such resources as 
well.

In m ost states, far more money 
already is spent on prosecution than is 
spent on defense. States have estimated 
the disparity between prosecution and 
defense resources as anywhere Croat two 
to one to as high as 10 to one. The most 
conservative estimate is from a recent 
study in Maryland, which found lhat 
prosecution ar.d defense costs there were 
virtually identical. Taking the Maryland 
figure, Kansas estimated prosecution 
costs in uiat state would be S2JOO.OOO 
per year.

J u d ic ia l  C o sts

There arc a; leas; three kinds of 
judicial costs in a trial: jury costs, 
security costs and the costs o f the judges 
and court personnel.

The Kansas public defenders' office 
estimated a substantial increase in juror 
costs for capital trials. Figuring 80 first 
degree murder cases per year and three 
weeks longer per trial than in ordinary 
cases, they projected additional juror costs 
of 5168,000 per year. If  the voir dire 
panel is 150 instead o f  100 persons and 
voir dire lasts two days instead o f one, the 
additional cost would be 5160,000. The 
total increase in jury costs would be
S323.000 per year.

Kansas did not develop figures for 
increased security costs o f capital trails, 
but projected that such additional costs 
certainly would occur.

Tlie increase in trial time required 
increases lire judicial resources needed. In 
states where the judiciary chooses not the 
ask for new judges, the "costs" are borne

a t the outset by all (hose litigants who do 
not have capital cases. These litigants 

• can expect less time devoted to their cases 
and increased backlogs. But as backlogs 
mount, state legislatures eventually are 
forced to supply additional judges. It 
costs approximately 5115,000 to staff a 
courtroom full-time. If  five additional 
judges are added in a state because of 
backlogs created by capital trials, the 
additional cost to the state would be
5575.000 per year.

A p p e lla te  D efense  C osts

The Kansas public defenders' office 
estimated appellate defense cost increases 
(for the projected 80 cases) o f  S135.000 
per year in attorney fees and S120.000 per 
year in additional transcript fees. Their 
estimate was based on a  projection that o f  
the 80 cases only 16 would actually result 
in death sentences and that one attorney 
could handle four death penalty direct 
appeals a year. The cost for four 
additional defense attorneys and one 
secreuuy was estimated at 5135,000.

In other states, the cost of each direct 
appeal has been estimated as an additional
520.000 in Kentucky and California and 
up to S50.000 in New Jersey. Moreover, 
the estimated amount o f  lime reported in 
other suites was up to six months of 
attorney time for each appeal.

P ro se c u tio n  A p p e lla te  C o sts

As with trial-level costs, the increase 
in prosecution costs for appeals is sim ilar 
to the increase for the defense. Thus, 
Kansas estimated an increase of at least
5135.000 a year in prosecution costs 
based on 16 death penalty appeals in any 
one year.

P o s t-C o n v ic t io n  C o s ts

After completion of state direct 
appeals, a scries of collateral appeals 
follows. Post-conviction application are 
made in state courts and those 
applications are appealed; post-conviction

applicadons are made in federal courts and 
those applications are appealed; final 
appeals are made to the U.S. Supreme 
Court and a  final petition for state 
clemency follows. Additional defense and 
prosecution staff and lime are required for 
these.

The State o f  Florida, which provides 
state funding for post conviction appeals, 
is spending more than 51,000,000 per 
year for post-conviction defense alone.

C o r re c t io n s  C o s ts

Finally, a state with a death row is 
required to spend millions on housing 
those convicted o f capital crimes. A 
death row capable o f housing 100 inmates 
(Georgia currently has more than 100 
inmates on death row) in maximum 
security confinem ent is more than
57 .5000.000. According to former 
Kansas Secretary o f  Corrections Michael 
Barbara, construction costs for maximum 
security are greater than for medium 
security and run from S75.000 to
5100.000 per bod. A t that rate, a 100- 
person death row costs from S7.500.000 
to S I0,000,000. The Srate of Alaska 
predicted capital expenses of more than
52.000.000 to construct a 20 -person death 
row facility, a cost o f more than
5100.000 per bed.

In addition to the costs o f 
construction, a Department o f Corrections 
is forced to incur additional staffing 
expenses. Studies have concluded lhat it 
costs far more to house an inmate in 
death row confinement than in the 
prison's general population. The costs 
reflect the need to house each inmate in 
an individual cell, io separate the inmate 
from the general population, to provide 
separate recreation, and to increase 
security. According to representatives of 
the Florida Clearinghouse on Criminal 
Justice, during the eight to 10 years 
involved in post-conviction review, an 
extra 515,000 per inmate probably will 
be required.

Georgia Committee Against the Death Penalty



Death, dollars and the scales of justic^
Weighing the costs of capital punishment, life imprisonment

By DAN fiBOTHAUS 
P m ! R eporter

What does capital punishment cost the 
state? The state doesn’t know. Conven­
tional criminal justice wisdom says it 
costs more to keep 'em than to kill ’em.

But in reality, it costs the state more to 
execute an inmate convicted of capital 
murder than It would cost to convict the 
same suspect of non-capital murder and 
lock him up — literally — for life.

Considering the current prison bousing 
shortage, the state could build a  new pris­
on holding 2,250 inmates for what St has 
spent to place 212 inmates on death row 

, since 1S80 and keep them there.
Since executions began again In 1982, 

Texas has executed IS inmates, more than 
any other state.

In Harris County alone, the pursuit of 
death sentences in the 245 capital murder 
trials held since 1960 represents approxi­
mately $86.3 million, or about $1 million 
per death row inmate sentenced in Harris 

■ County. Only 88 death sentences were 
• granted in those 245 capital murder trials. 

If those cases had been prosecuted for 
non-capital murder and the 88 death row 
inmates were instead locked up until age 

. 65, the cost would have been $40,672,370.
\ The difference would be $45.6 million.

However, no one at the state or county 
level has ever attempted to determine the 
cost of capital punishment.

Management questions
"You’re aiking for basic management 

’questions,'* answered Scott McCown, the 
Attorney Gen?ral’s law enforcement chief.

■ "And tbe stale gives us no money to pro- 
1 vide answers Ike that. We’re just lnundat- 
led with (appelate) work.”

However, tie question of capital punish­
ment's cosl-eftctiveness is gaining atten­
tion in other yarts of the country. Last 
year tbe Am dcan Bar Association en- 

! dorsed a research project that developed 
a formula to dkenmine the actual cost of 

1 capital punishnent.

\
Since 1978, tie only three stildies that 

assessed the ca t of capital punishment 
concluded that tie death penalty, was not 
cost-effective. ’The argument that the 
death penalty cats less to punish than 
does life Imprisoment is erroneous,” con­
cluded a heavily (bcumented article pub­
lished in 1985 In th  University of CaUor- 
niu-Davis Law Revew.

Statewide, since i960, only 40 percent 
(212) of the state'acapltal murder trials 
(519) have resulted In a death sentence.



Of those death Jnim m , the Court of 
Criminal Appeals, n ee  1972, has reversed 
30 percent of all deah penalty cases It has 
reviewed. That cott currently has 133 
cases pending on apeal.

Using Harris Ctxity cost figures, tbe 
•tale's pursuit of tb death penalty has 
coat taxpayers H83.3nUlion.

If these same suspcts had been prose­
cuted for non-capltafcnunder and placed 
In prison until their Ufa birthday rather 
than sent to death ro* ft would have cost 
the state *1016 mllllo, or *79.0 mlllloo 
teas. The projected costs of building the 
new prlsoo In Palestine, for 2,250 inmates, 
k  *87 million.

These figures were derived from com­
puterized averages of capital murder tri­
als In Harris County, actual cost figures 
from the Tsxas Department of Corrections 
and estimates of average appellate co6ts 
baaed on more than 30 interviews at the 
count/, state and federal level.

In Harris County, the average capital 
murder trial costs *306,825. The average 
appellate process and death row Incarcer­
ation costs an additional *176,305. The to­
tal: *482,130.

Figuring the cost
■ The cost of capital punishment includes 
(court costa, court-appointed attorneys* 
1 tees, average appellate costa at the coun­
ity, state and federal level, noumng costa 
'during tbe average six years spent on 
death row awaiting execution and. the 
*36.96 cost of (I* lethal injection.

Tbe cost of capital punishment wax 
compared to the county court administra­
tor’s average cost of a noo-capital murder 
trial (where life Ms the maximum penalty) 
and TDC's costs of locking up someone 
until age 65. Tbe average capital murder 
suspect In Texas is 27 at the time of con­
viction.

Tbe average cost of a non-capital mur­
der trial Is *22,640. The TDC says Incarcer­
ation costs *11388 per inmate per year, or 
*432,744 for 38 years. The total: *155,384.

Harris County Diirict Attorney John EL 
Holmes said he was "not surprised" at 
these cost figures or the results of this 
comprehensive yet unscientific study.,

"But tbe cost doesn't enter into it when 
I look at pursuing the death penalty," 
Holmes said. "That should be a (actor for 
the Legislature to question: Should we 
have a death penalty, or is it too costly a 
luxury?"

State Sen. Ray Fambee of Wichita 
Falls, who serves on the state affairs and 
criminal Justice committees, said be sup­
ports tbe feelings of his constituents, no 
matter how much it costs the state to exe­
cute a convicted killer. "I’m not surprised 
at those figures (almcet *500,000 to gain 
and affirm a death sentence), but my con­
stituency Is overwhelmingly in favor of 
the death penalty," be said.

Referring to the statewide cost of cap­
ital punishment since 1180 compared to 
the cost of a new prison, be said, "That's 
an Impressive comparison, but It still 
costs more to keep them in prison than 
execute them."

"It ought to be a capital offense to use 
that kind of logic," &tld Henry Schwarzs- 
child, with the Americas Civil Liberties 
Union. "The notion that executing two 
people will save *90,000 tram next year's 
prison budget is laughable."

Favor executions
The vice chairman of tbe House com­

mittee on law enforcement also feels Tex­
ans want capital punishment no matter 
what the cost State Rep. Allen Hightower 
of Huntsville, when told Lie cost of the 
state’s 212 death sentences since 1980 
would more th/m pay for the new prison 
being built In Palestine, said, "I think 
you'll find tbe people in Texas would *till 
rather pursue the death penalty regard- 
less of the ccst."

There are’ currently 341 inmates await­
ing execution on the stale’s death row, 
including 81 from Harris County.

TDC’s death row population in Hunts­
ville ranks second only to Florida. If Har­
ris County were a state, its death row 
population would rank sixth in tbe nation.

Texas ranks first in modern-day execu­
tions with 19. Five of those executed in­
mates were convicted in Harris County.

Tbe 1986 Texas Crime Poll, released 
Nov. 19 by the Criminal Justice Center at 
Sam Houston State University, showed 
that 85 percent of those questioned fa­
vored the death penalty. Nearly 75 per­
cent, the survey stated, believe too few 
criminals have been executed.

Although popular support of tbe death 
penalty where capital punishment exists 
hasn't diminished, there is a small 
movement around the country to re-evalu­
ate the actual cost of capital punishment.

One study, completed in 1962 by tbe 
New York State Defenders Association, 
waa based on hypothetical figures drawn 
from proposed capital punishment legisla­
tion. The executive director of that associ­
ation said the total costa may vary from 
state to state but tbe cost difference be­
tween pursuing a death or a life sentence 
remains the same.

"The coat ratio of 10 to 1 (*500,000 to 
*50,000) for a capital murder trial versus a 
■on-capital murder trial Is what we found 
in New York and what we would expect to 
find anywhere else," said Johnalboh 
Grades.

In the most recent study, Margot Garry 
| concluded that the minimum cost of car- 
J rylng out ooe execution was *600,000. 
i "Although the cost of lifelong incarcer­

ation surely would be high, the cost of 
execution with constitutional protections 
Is staggering,” said Garey in a lengthy, 
heavily documented article, published 
July 1985 In the University of California- 
Davis Law Review. As s  result of these

questions being raked, the American Bar 
Association has decided It k time to pro­
vide factual answers to questions on the 
cost of capital punishment.

Research formula developed
L u t year, s  committee of prosecutors, 

defense attorney* and Judges developed a 
research formula to determine the actual 
expense of seeking the death penalty.* 

"We did It because no one had ever 
done It before," said North Carolina Su­
preme Court’s  Chief Justice-elect James 
Exum. The conventional wisdom that an 
execution waa ultimately less expensive 
than a life sentence has never been taffed 
against an actual study, be said.

Exum hopes to use tbe formula next 
year to assess the cast of capital punish­
ment in North Carolina.

The project's director, Richard Van 
Dulzend of the National Center for S . „• 
Courts in Virginia, refused to speculate on 
what be expects will be “the actual cost of 
capital punishment."

District Attorney Holmes, who has sent 
more convicts to death row than any other 
prosecutor in the state, believes in the 
death penalty, although he is not a zealous 
propoiiecl of elocutions. * *

Holmes said the death penalty serves as 
a detcrr ent, “even if it keeps just ooe guy 
from killing an Innocent person."

But If there were auch a tMng as a life 
sentence without parole. Holmes belives 
most citizens and juries would prefer as­
sessing Ufe In prison rather than death 
sentences, "especially if it's not cheaper 
to kill them . .

However, Holmes belives there is an­
other factor supporting the death penalty, 
regardless of tbe cost: "It comforts people 
to know that that retribution (U>e death 
penalty) is available. If we don’t have that 
option, society may decide to scratch that 
itch Itself, like Bernard Goetz did in the 
New York subway."

One last factor to be considered Is the 
coat of Irreversible error.

Following last Thursday’s execution of 
a convicted killer out of Dallas, Attorney 
General Jim Mattox aaid he believes ooe 
of the 19 Inmates executed since 1982 may 
have been wrongly sentenced to die. He 
refused to identify tbe dead man.

Mattox also told reporters there are 
"legltlmafe questions" Involving the 
death sentences of two other unidentified 
inmates currently on death row.

"I think there are cases that it coul l̂ be 
argued the punishment chosen was not (be 
proper one, but I don't think I've seen any 
glaring abuse," Mattox said.



Price of Executions Is Just Too High
By R ick ard  M oran 
And Joseph  E l l i s

When people argue lhat ihe death pen­
alty costs loo much, they are usually 
speaking about Ihe human and social costs 
of the state's decision to take a life. While 
these costs are undoubtedly great, when 
we say lhat the death penally costs too 
much we mean quite literally that it is 
much more expensive than life Imprison­
ment. Here is the reason.

In 1972 the Supreme Court in Furman v. Georgia held that “arbitrary" and “capri­
cious" application of the death penalty vio­
lated the Eighth Amendment’s prohibi­
tion against "cruel and unusual punish­
ment." This meant that a defendant had lo 
be prosecuted and convicted in a way that 
was extraordinarily rigorous and free of 
any kind of prejudice. Since then the Su­
preme Court has fashioned what Is gener­
ally called a "super due process" model 
for death penalty cases. In a series of sub­
sequent decisions. Involving effectiveness 
of counsel, (he right to a fair and impartial 
jury, as well as "cruel and unusual punish­
ment," the court has held consistently that 
special substantive and procedural protec­
tions are required before a slate court can 
impose the death penalty.

The "super due process" requirement 
has made the prosecution of death penalty 
cases enormously expensive. In a recent 
University of California at Davis law re­
view article. Margot Garey has calculated 
lhat it costs a minimum of $500,000 to c o m­
plete a death penalty trial in California. 
And between August 1977 (when the cur­
rent law took effectl and December 1985. 
only KFi 1190 of 1.817 cases) have actually 
resulted in a death sentence.

Since statistical evidence Is notoriously

subject to manipulation, there are a n u m­
ber of ways to figure Ihe costs. W e  think it 
is fair lo say that it costs Ihe citizens of 

' California about $1.5 million (1500,000 x 
0.90 failure-rate) to sentence one person to 
death. Data from New York state suggest 
that if It adopted the deat)' penalty the cost 
would be *1,828.100 per capital trial. As­
suming even a 0.75 fallure-iate, it would 
cost about $7.3 million lo sentence uiic per­
son to death In New York.

And. of course, not all people sentenced 
to death will be executed. Many if not most 
will have their sentences commuted to life 
Imprisonment. Even if we do not include 
the costs of keeping a man on death row 
for an average of four years prior to his 
execution (about $160,000). or the cost to 
maintain and operate the gas chamber or 
the electric chair, and if we naively as­
sume that all people condemned tt die will 
be executed (all 55 cases In California have 
been overturned), it will still cost $1.5 mil­
lion to execute one felon in California, and 
$7.3 million In New York.

Nor can these costs be significantly low­
ered. Since each trial is unique, and most 
of the costs are Incurred in the trial 
phase-not on appeal-there really is no 
economy of scale. The $1.5 million and $7.3 
million figures do not Include appeals that 
average only $100,000. When a defendant 
faces a possible death sentence, more time 
is spent investigating the facts of the case, 
more pre-trial motions are tiled, the trial 
tends lo last murh longer, more expert wit­
nesses are called to testify, and there are. 
of course, many legal objections and ap­
peals. Most of all. there is no cost saving 
plea bargaining when Ihe prosecution 
seeks the death penalty.

Because of the Supreme Court's rulings, 
there is no way to streamline this elabo­
rate process. Any attempt to do so would 
deny a defendant the protections guaran­
teed under Ihe Constitution and increase 
the possibility of sending innocent people 
to their death. And the recent decision in 
Ihe case of Alvin Ford-lhat a condemned 
man Is entitled lo a court hearing on the 
question of his mental competence before 
he can bo execuled-can only further the 
delays and Increase Ihe costs. Like it or 
not, the Supreme Court has made it abun­
dantly clear that shortcuts to justice are 
legally unacceptable.

Nationally, the average offender who Is 
sentenced to death Is about 3d years old. 
Let's say he lives lo 7 0 -1 0  more years. At 
$20,000 a year to keep him in prison that 
adds up to $800,000. Indeed, if all people 
charged with capital offenses were actu­
ally sentenced to death, then the death 
penalty would be slightly cheaper in some 
states. Rut. in California, for example, 
only one oul of 10 is sentenced to death-so 
907c of the cases bear the costs of both a 
capital trial and life Imprisonment.

It isn’t necessary to be an accountant to 
realize that if you substitute life Imprison­

me n t  for the death penalty, you will save 
almost $500,000 per trial for first-degree 
murder in California, and $1.8 million In 
New York. And since there are about 250 
such trials in California [H*r year, the abo­
lition of the death penalty would save the 
taxpayers about $125 million a year. In 
New York it has been estimated to be $75 
million. Put another way. the death pen­
alty consumes a disproportionate share of 
our criminal justice dollars.

No one should mistake tlie above argu­

ment as a reduction of a great moral and 
philosophical issue to a question of ac­
counting. Behind our simple economic ar­
gument lies a more haunting moral and 
legal complexity that has made these 
costly and cumbersome constitutional pro­
tections necessary. The dollars reflect 
doubts. Not even the most avid supporter 
of the death penalty wants to execute peo­
ple capriciously. Bui the costs Incurred in 
easing our doubts and assuring fairness in 
capital cases have now reached the point 
at which they constitute eloquent testi­
mony In their own right. Until scholarly re­
search can prove that the death penalty is 
more cost effective in deterring murder 
than life imprisonment, we think that our 
elected officials might do well tn choose 
the cheaper option.

Mr. Moran is professor of sonolouu al Mounl Holyoke College, where Mr. Flits is professor of history and dean of faculty.
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J MIAMI (UPI) —  Florida taxpay-' . 
ers spent $57.2 million-to execute 
the 18 men who have died in the 
jelectric chair since.capital punish-, 
ment was reinstated^ more than six 
times what it would have cost, to Im­
prison them for life,,The Miami ! 
Herald reported Sunday:
? The newspaper calculated1 the . 
cost of keeping a prisoner In jail for • 
life, about 40 years, at 5515,984. But 
Florida spent at least 53.17 million 
for each execution, largely- due to . 
the' cost of years and years of ap­
peals! . »-4 --

The report concluded the death
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Justiee Gerald Kogcn sa y s tto*-* Ttd* Bundy/ *errter»c«r to 'dte 
workload on Death Row c a i a s * th r e e ; tfmesr In'-1979, ls : still 
Is out of p r o p o r t i o n / ' ? « n v e T«nd well-ofi Death Row.

“ 2 ? “ “  y  m m  or
Do om ROW inmates hive been ; ' ' ^ • B f S S . W .  m , omoii

the courts. \  ■ !part of the caseload of the court.
. / “The system doesn’t have1 tin? but weJ must spend- a - very,- very, 
sources to! handle the workload,^* very substantial'amount of time'on* 

.sald.PubllcLDefender Bennet BruinK''r them,”.-said.':Justice Gerald Kogan, 
men • ;  "The workload is far out of propor-.

Critics-blame the. lengthy. ap-t , Hon with.the actual number of cas- 
peals process for the backlog . . V es." ! -'i ..'

“The Supreme Court has said * T- Analysts are predicting the fed- 
•death Is different’ ” said Bob Span^’ oral court^wlll, experience similar 
genberg,’i?'Boston consultant who frustrations'las'the "'cases move 
has studied legal costs and the through the state appeals processes 
death' penalty, for 24f state and^ etfC J^  Into-the:/ederal* courts^  ro r 
eral agencies^ 'The^CTurfha^'SaltiwAThere-are'2,100 people'on Araer- *• 
everyone must foUow extensive pb-^lca's Death Row. A year ago, 275 of 
cedures to<guarantee the process. cases had reached the federal
fair. And that takes a lot of time,. In level; mostly, from southern stales., 
every case.’.’-.'' , » W . * v / - . *  '^Ry*. 1990/1,000 cases .will reach.. 

Ted. Bundy,"for,.'example, /was> thafederal level, Spangenberg pre-. '

there more than 10 years.
■;* “Death Row is going to get big-' 
ger, the wait for execution is sure to 
get longer and the cost is bound to 
get higher," the newspaper said.

Half of all death sentences are 
overturned on appeal, usually after 
years of expensive litigation, the p$ 
per said. And for every execution in 
America, the courts sentence 13 
more people to die.

Florida has the nation's largest 
.Death, Row, with 293 convicted kill- 
ers. awaiting execution. Although" 
the Florida public solidly supports 
the death penalty, the state has exe­
cuted only two men In the past two 
years. In the same two years, 89 
people were sentenced to die..'' r- 
'“-•“1’don’t know If we’re ever going 

ttf-'catch up," said 'Carolyn' Snur- 
kowskl, -Florida’s chief appellate 
prosecutor, v * .♦
1r,Tn Miami, the public defender Is 
under couffi-°drder not to take on 
any mpreTdeath. penalty cases be-

sentenced, to die. three .tlmes-ia dieted.
as^once^a ^Southern1979, but "nine years. laterr is, stil^ j'^-.^V hat 

alive and well on? Death'Row. FTttf • problem.- U soon going to-become a 
case lingered before the inpfldat^ ^  natlpnaliprobleiiv";*he:sald.-“The: 
prerae Court for flve/yeare because- - Judges are,beginning to reallze^rhab 
of the'‘huge1 b a c k l o g , r' u  Is^happenlpg; Andj they’re .asking,. 
-- Florida hlgh'hourt’Justlces'pIowX*WhaUt^hell-;pre«ifr«^MJng..tO] 
through'7a‘niandatmy’revlew5-'eachrV boT/jwksm'fcnu -JF2.H 
;1V> wsq3 wa ltlfwftfiow anoofloo



T hroughout this paper we have suggested the existence of certain  indirect costs or 
m ade reference to specific costs we do no t calcu late.64 These include court costs, jury 
sequestration, security costs for local correctional facilities, the  cost of hiring special 
penalty  phase counsel, and m illions of dollars th a t w ill be associated w ith  state and 
federal post-conviction review.

It should by now be clear tha t governm ent has failed to look at the  actual costs of 
defending and prosecuting capital cases. It has failed to exam ine the im pact of the death 
penalty  on the sta te 's  correctional system . It has no idea w hat the price tag for capital 
litigation by the A ttorney G eneral's  office w ill be.

W hile prosecution costs in capital cases w ill probably bankrupt som e counties, local 
governm ents, already caught in a quagm ire over a jail crisis, have yet to exam ine the 
im pact of capital case security  requirem ents on local correctional facilities.

All these issues m ust be confronted w ithou t appeal to bloodlust. Bloodlust in the 
nam e of the public good is a political lie.

And the public? The public is concerned w ith  security  on the streets, in  hom es, at 
school, in offices. The public is, at best, overlooked by a governm ent's death-bent 
m yopia and, a t worst, disregarded.

C rim e and justice need to w ear a com m on yoke. T he death penalty perm anently  
disengages them  one from  the o ther. There can be no m urder in the nam e of justice.

Capital cases do not need to exist. The expenditures outlined in this paper are not 
necessary. M illions of dollars directly a ttribu tab le  to  a death penalty and capital liti­
gation can be instan tly  saved and redirected by not re institu ting  capital pun ishm ent 
in N ew  York State. This is not a choice ordinarily posed to voters or those o thers who 
live petrified and dim inished by the fear of crim e.

Political rhetoric, however, should no t be perm itted  to obscure the true pain of the 
fam ilies of hom icide v ictim s. They need closure. For capital defendants, delay and 
legal review m ean life. For the families of homicide victim s, delay and legal review m ean 
pain. For both, the process is agonizing.

W hile m any have voiced concern over v ictim s or perpetrators, few seem to know the 
true agony of either—the agony that comes from the notoriety  of five or six appeals, from 
tw o or three reviews by the Supreme Court, from being dragged, alone, through the 
cruel and unusual pun ishm ent of waiting.

For the v ic tim 's  fam ily, it is the seem ingly endless grief, m em ories of the morgue, 
recounting the report of death, refeeling aloneness.

T he death penalty perpetuates v ictim  pain. It also eats at the innards of the accused. 
D eath  row:

" . . .  is set up w ith one thing in m ind: to hold a person un til execu­
tion. None of the  programs of education or rehabilitation  available 
to o thers in even the strictest of prisons are available to death row in ­
m ates. The prison is required only to house, feed and then kill the in­
m ate. This m akes life on death row far m ore depressing and m eaning­
less than life norm ally is in prison. . . . [D |eath  row, . . .  a ghastly zoo 
organized and w holly devoted to carrying out the m ost sordid act im ag­
inable ***is just barely living. It is instinctive existence where the 
days are stitched together by a th in  thread of hope that either the laws 
under w hich the penalty  was decreed will be ruled unconstitu tiona l or 
one 's  conviction will be reversed for some reason. T he effects of years 
of isolation and deprivation, the lack of hum an  contact, touch, and

•* See nn. 25. 26. 29. 30. 38, 4 T. 52. 53. 54. su p ra , and tex i acco m p an v in i: th em



builds unrelievable
execution added to those pressures m akes for a grinding, w ithering 
life tha t is all bu t in to lerable—a 'slow  com ing dark .' " i s  

The debate on the death penalty  has becom e sordid and loud. It has dim inished us 
all. We have come very far down the road from m orality. Too far. The distance is shame­
fully represented by the  them e of this paper—cost. Capital litigation and the costs 
of the death penalty, however, will no t go away un til the death penalty  is abolished.

As can be seen from Table 5 below, some of the costs of the first three stages of capital 
litigation will total no less th an  $1,828,100.

TABLE 5 
COST OF STATE I 

(Trial, Appeal, Supreme Court)

Dcicnsc Prnsccunun Cnun Corrcction Olhi-r TOTAL

State Charge S517.700 - 0 - 5300,000 J « S 8 P .700

County Charge - 0 - Sl.010.400 - 0 - I Sl.010.400

STATE S817,700 
COUNTY $1,010,400 

TOTAL $1,828,100

By the tim e the first 40 New York death  cases have been tried to verdict, over S59 
m illion will have been expended. By the tim e the first 21 New York death cases have 
reached the U nited States Suprem e Court, New York State and its counties will have 
expended as m uch as the Governor, in his February crim e message, deemed appropriate 
for the entire statew ide M ajor Offense Prosecution Program. An am ount exceeding 
the Legislature's fiscal year 1982-83 local crim inal justice assistance budget w ill rapidly 
be spent to pay for the death  penalty  in New York.

A recent analysis of the crim inal justice system 66 indicates that the cost of the system 
has increased by 120 percent every five years since the early 1900's, w hile the rate of 
inflation has only increased by 40 percent every five years. A capital case, therefore, 
that necessarily taps resources from all facets of the crim inal justice system , can be 
estim ated to increase in cost at a sim ilar rate. If 20 percent of the m urder cases in New 
York (251 convictions in 1980167 are prosecuted through three stages of litigation as 
capital offenses at an average cost of S I .5 m illion , then  in curren t dollars the death  
penalty will generate costs of approxim ately S75,000,000. If we assum e that the cost 
will grow in proportion to  the cost of the crim inal justice system  as indicated by the 
study, then in the year 2000 A.D., the death penalty will cost S I ,075,000,000 annually. 
Perhaps that is w hat the Tem porary Com m ission on Revision of the Penal Law m eant

44 D  Macee , S low  Com ing  D a rk :  Interviews o n  D e a th  Row  5, 6 119801.

“  Sepler, The Next Twenty-Five Years Facing the C rim ina l Justice System: Using Standard Celerauon 
Charting fo r Systems Anaivses. 6  Am. 1. Cr im  L a w  4 7 , 1 9 t 0>

6’ Annual Report '80— Crime and lusttce. N e w  Y o r k  S t a t e  D i v i s i o n  o f  C r i m i n a l  I l-s t i c e  S e r v i c e s , at 224



in 1965 when, regarding the death penalty, it found "no th ing  but obstruction, confusion 
and w aste ."6*

We have n o t detailed the costs of an actual execution. They singularly generate in­
ordinate, alm ost uncontrollable, expense. The sta te  of Georgia, w hich  executes by 
electrocution, spent m ore than  $250,000 solely for the  anticipated , but aborted, execu­
tion  of Jack Howard Potts in 1980.69

Special telephone lines running  from  the  prison to  the U nited  States Suprem e Court 
and to  the G overnor's office are necessary. T he cost of extra police personnel for crowd 
control, helicopter security  and the  shutdow n of federal air space over the prison are 
but a few item s of the irrational cost tha t w ill be generated in the rare handful of cases 
tha t ever reach the execution stage.

It is our hope that a rational discussion of the costs of the death penalty  w ill lead New 
York State to a rational conclusion. ■

“  Sec n. 8, supra.

45 Atlanta Journal, Feb. 11,1982, a: 1, col. 1.
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Death penalty: executions said more costly than life terms
By STEPHEN UAQAGNINI 
McClatchy Naara Sarvlca 

SACRAMENTO -  If Califor- 
nla's death penalty law were abol­
ished tomorrow, taxpayers could 
save 190 million a year. It now 
costs the state much more to 
attempt to execute someone than 
to lock the person up for Ufe 
without parole.

If California resumed execu­
tions today at Its historical rate of 
six a year, the total costs ofi 
having capital punishment — de-' 
fense and prosecution fees, court I 
costs and incarceration on death 
row — would come to at least $15 
million per execution, according 
to figures compiled by The Sacra-i 
mento Bee. •

On the other hand, it costs 
about 1330,210 to imprison an in­
mate for Ufe, based on an aver-' 
age life expectancy of 40 years in­

prison, according^to figures sup- 
pUed by prison officials.

Eleven years ago, California re­
enacted Ihe death penalty. Since 
that time, prosecutors have filed 
death-penalty charges against 
more than 2,000 defendants, ac­
cording to the California Appel­
late Project, which finds attor­
neys to handle appeals for death- 
row cUents.

But while Californians clamor 
for fresh executions, the state's 
current daath-penalty law has so 
many protections built into it that 
it's nearly impossible to execute 
someone who has a good lawyer.

Earlier this year, Texas Inmate 
Robert Strcetman was executed 
six days alter be was finally 
assigned an attorney. “By then It' 
was too late for the attorney to do 
anything," said University of Tex­
as Law professor Scott Howe.

But in California, the state Su­
preme Court spends $3.4 million a 
year on experienced death-penal­
ty defense lawyers to make sure 
accused murderers get a fair 
shake.
i The Investment has paid off. 
iTbere Is no evidence that Califor- 
jnia has executed an Innocent per- 
■son this century, according to a 
.recent Stanford Law Review  
study.
- But a review of thousands of 
pages of court documents, cou­
pled with dozens of interviews 
with prosecutors, defense attor­
neys, law-enforcement experts 
and court officials, reveals an 
expensive capital-punLshment sys­
tem clogged at every level.

Gov. George Deukmejlan said 
costs are secondary to the govern­
ment's need to protect the public 
from murderers.

“The victim of a murder has 
lost everything, and his family 
also suffers a great loss," Deuk-.

- mejian said. "The costs of crime 
and the costs of punishing crimi­
nals both carry a high price tog."

To help ease the financial bur­
den created by death penalty 
trials, California spends (10 mil­
lion a year reimbursing counties 
for expert witnesses, investiga­
tors and other death-penalty de­
fense costs, plus $2 million more 

■ to help pay for the overall cost of.

murder trials in smaller counties.
But despite this Infusion of state 

funds, many financially strapped 
smaller counties still can't afford 
to prosecute complicated death- 
penalty cases, district attorneys 
said.

Some small counties have only 
one prosecutor with little or no 
experience In death-penalty cas­
es; no investigators; a single 
Superior Court judge, and not 
enough unbiased people to qualify 
as potential Jurors.

Other criminal cases are de­
layed for years while death-penal­
ty cases are decided. Ironically, 
Sierra County has had to cut 
police services to pick up the tab.

For prosecutors, taking so  a 
death-penalty case is a high- 

| stakes gamble with low odds of 
success. Only one In 10 capital 
cases Bled In California results In 
a death verdict, according to the 
California Appellate Project 

_ Every death verdict Is automat­
ically appealed to the California 
Supreme Court, which now spends 
more than half its time reviewing 
death cases, experts noted. Near­
ly 200 death cases are currently 
under review by the high court, 
which gets about 30 new such 
cases each year.

The current California Supreme 
Court, headed by Chief Justice 
Malcolm Lucas, is deciding death

cases at twice tlie rate of the 
previous court headed by Rose 
Bird.

But even at the current court's 
accelerated pace, it will be Im­
possible to erase the backlog. Tha 
Supreme Court, which has more 
than 400 criminal and civil cases 
pending, Is reviewing ways to 
speed up its work; one proposal Is 
to hire a pool of lawyers to work 
exclusively on death-penalty cas­
es for the court

Only 12 Inmates on San Quov-' 
tin's death row have had their 
verdicts affirmed by the Califor­
nia Supreme Court. Those cases 

i have kicked around the courts for 
i an average of eight years. They 
jhave cost the taxpayers an a v er -.
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Juneau, Alaska 99801

March S, 1989

Senator Rick Uehling, Co-Chairman Re: CS SB 17 The death penalty

Senate Finance Committee 

Alaska State Senate 

Juneau, Alaska

Dear Senator Uehling:

In 1980, while serving as Director of Corrections, I was assigned to do 

some research on the death penalty question and work on a position paper for 

Governor Hammond. Although I had been in the criminal justice field for 

almost thirty years, I had not had occasion to learn much about this matter. 

The more I looked into to it the more convinced I became that, quite aside 

from moral and philosophical considerations, the death penalty is a very bad 

idea. If you will read over the attached letters I have written to members 

of the Judiciary Committee, together wi t h  the position paper sent to you by 
the Anti-Death Penalty Information Network, you will have a pretty good idea 

as to our reasons for opposition to this bill.

Please let me offer these additional thoughts, specifically relevant to 

the concerns of the Finance Committee.

During the course of the several Judiciary Committee hearings conducted 
by Senator Faiks, no attempt was made to make a case for 3.B.17, either by 

its principal sponsor or by a member of the committee. So far as I know 

there has been no articulation of a purpose to be served, a need to be met, 

a problem to be solved or an advantage to be gained by passage of this 

legislation. Especially a t  this time in the life of Alaska, I should think 

that every proposed piece o f  legislation that has any dollar cost attached 

needs to be strongly justified. If a reduction in the incidence of homicide 

is the object of the bill, the Judiciary Committee should have looked at the 

experience of other Jurisdictions in the U.S. and throughout the world, and 
taken a more objective look at the empirical evidence. Had that occurred 

the Committee would have learned that no reduction in the incidence of 

homicide in Alaska could be expected from passage of the bill. Indeed, 

there are highly respected studies that indicate that the opposite might be 

the result. The two "expert witnesses" who testified by telephone from the 

east coast during one of the hearings appear to have been especially 

recruited in order to tell proponent of the bill what they wanted to hear on 

the question of deterrence. Both gentlemen expressed atypical views. The 
overwhelming consensus among criminologists and other social scholars who 

have studied the question is that the threat of execution is has no more 
value as a deterrent than life imprisonment.

Although its sponsors may have introduced S.B.17 in the belief that 

execution would be an efficient, inexpensive way of dealing with convicted 

1st degree murderers, I am sure everyone following the hearings conducted by 
Senator Faiks has been disabused of such notions. The death penalty is 

enormously expensive, many times more expensive than life imprisonment.

With respect to this question the Finance Committee will want to give close 

attention to the testimony of Laurie Otto of the Department of Law, Brant 

McGee of the Public Advocacy Office and John Salemi of the Public Defender 

Agency. Leaving aside the matter of dollar costs, we can be sure that an 
attempted implementation of the death penalty sanction in Alaska would
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result in exceedingly grave costs in terms of protracted bitterness and 

division a m o n g  the people of the state.

Incidentally, I am sure that there a re members of the Legislature who 

privately have misgivings about the wisdom of reinstituting the deathprivately have misgivings about the wisdom of reinstituting 

penalty in Alaska, but are intimidated by the perceived overwhelming support 
for the death penalty on the part of the citizens of the state. I haven't 

seen any poll on death penalty attitudes am o n g  Alaskans, but a careful look 

at polls conducted elsewhere around the country provides some surprising 
insights. In Georgia, for example, one of the mo s t  death penalty prone 

states in the U.S., a recent study done f or the Clearinghouse on Georgia 
Prisons a nd Jails indicated that while 75% of Georgians approve of the death 

penalty, 52% would favor abolition of the death penalty if replaced by life 

imprisonment with r.o parole eligibility for twenty five years, combined with 

a program of -work wi t h  earnings going to compensation of the families of 

victims. A national survey commissioned by the Justice Department last year 
indicates that oniy 35% cf respondents polled nationally choose the death 

penalty when given acceptable options. Another study, conducted last year 

among voters in Nebraska, has shown that the death penalty question may have 

far less political significance than has been generally believed. Voters in 

Nebraska were reminded that their unicameral legislature had voted on 

abolition cf the death penalty during the previous session and were asked 
how their representatives voted. 95% of the respondents did not know or 

couldn't recall. Onl y  23% of them indicated that they would be less likely 

to vote for their representative as result of a vote to abolish the death 
penalty.

I am convinced that many of the seventy five or eighty percent of 

Alaskans who, according to reports, favor the death penalty, favor it 

because of inaccurate assumptions. I am furthermore confident that the 

death penalty, despite the appearance of great support throughout the 

country, is such an indefensible idea as to be destined to go the way of 
slavery within the next couple of decades.

I know you will give careful consideration to this very serious matter 

as it becomes before the Finance Committee on Wednesday. If I can be of any 
help to you don't hesitate to call me a t  586 5793.

Sincerely,

0 .



Charles Campbell 
3020 Douglas Highway 

Juneau, Alaska 93801

January 25, 1933

Senator Jan Faiks Re: Senate Sill 17, The Death Penalty

Chair, Judiciary Committee 
Alaska State Senate 

Juneau, Alaska

Dear Senator Faiks:
Thank you f or letting me testify o n  Senate Bill 17 last Tuesday 

afternoon and fcr your courtesy to all of us who testified in person and by 

teleconference that day, I am w r i ting to you now in order to get my views 

on the record a n d  to expand on some of the observations I made on Tuesaay.

I speak from the perspective of a private citizen who has had more than 

thirty years experience in the criminal Justice field. I served as Director 

of Corrections for the State of Alaska for three years beginning in February 

1979.

Senate Bill 17 proposes to reauthorize use of the death penalty in 

Alaska. For this reason I must state my opposition to the bill. I oppose 

the death penalty on moral grounds, but I intend here to comment on the 

pragmatic considerations, as I am convinced that reinstitution of the death 

penalty would be an exceedingly bad idea for Alaska from a purely practical 

standpoint.
Two arguments are advanced in favor of capital punishment- d eterrence 

and retribution. A third argument, c o s t , has pretty much been laid to rest. 

Most people who are seriously interested in the death penalty question have 
come to recognize that the cost of legally putting an offender to death in 

the United States is astronomical. By comparison, the cost of maintaining 

an offender in close confinement for the term of his natural life, is 
insignificant. No matter what changes might occur in the personnel of the 

Supreme Court in the foreseeable future, the Court will not overturn Gregg 

v, Georgia or the other decisions that have given condemned prisoners so. 
many avenues of appeal. For this reason and for other reasons as well, the 

cost of executions will continue to be astronomical.
And so we are left with two arguments for the death penalty- deterrence 

and retribution. W i t h  respect to deterrence- during the eight year 

moratorium following the decision in Furman v.Georgia, the U.S. Supreme 

Court considered reams of material on the issue of deterrence and was unable 

to conclude that there was a deterrent value to capital punishment. Indeed 

some of the studies found evidence that executions may have a negative 

effect, so far as deterrence is concerned. One of the more significant 

studies on deterrence was not published until 1980 and thus not considered 
by the Court. It was performed by Professors Pierce and Bowers of 
Northeastern University. They examined the effect of executions in New York 

State over a period o f  50 years, locking at the incidence o f  murder during 

the months following each execution. The pattern they observed suggested 

that persons predisposed to violence were more likely to be incited to 
violence by executions than deterred. I mention this study because it was a 

carefully designed, major study a n d  is highly respected in the academic 

community. Its findings car.not be viewed as incontra v e r t i b l e , nor can the 
findings of any other study on the question of deterrence. There are too 

many variables. 2ut the evidence it offers can hardly be ignored. In any 

case, it should suffice when we recognize that the whole body of research 
into this matter o / e r  the past twenty years fails to show credible evidence
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that the death penalty has a deterrent effect. Among criminologists, it is 

hardly a matter of debate anymore.
Those w ho chooBe not to rely on the research done by academics, who 

feel that it is simply a matter of common sense- that it is onl y  reasonable 

to assume that the threat of execution should deter most potentialto assume ----  _ ------  ---- --------------------
murderers, fail to recognize that the mental processes of individuals who 

are predisposed to vicious, pathological kinds of criminal acts, are 

completely different from the thought processes of emotionally healthy, 

people. The thought processes of people predisposed to cold blooded, 
premeditated murder are bizarre. It really should n ot be surprising that the 

death penalty does not deter.
Proponents of the death penalty like to point o ut that the death 

penalty unmistakably deters those who are executed. This is true. It is 

also true that there a r e  superior means of dealing with murders, means that 

do not carry the possiblity of the tragic, irreversible mistake. W i t h  the 

exception of South Africa, every other industrialized country in the Western 

world has chosen other means, as have Australia, N e w  Zealand and large 

numbers of developing countries such as Mexico and Nicaragua. Where the 

death penalty question is concerned we continue to keep company with such 
nations as Libya, Iraq, Syria, Iran a nd the Warsaw Pact nations.

Let me comment on the proposition that retribution is in itself an 

adequate Justification for use of the death penalty. I have respect for 

those who honestly take the view that society has a need and a right to kill 
the perpetrators of vicious capital crimes, for no other reason than to 

exact retribution. I don't share such a view, but it is an honest view. 1 

identify with- indeed I share, the outrage a n d  the anger that are inevitable 

reactions when we hear of certain kinds of crimes. 3ut we must remember 

that outrage and anger, however normal, however healthy, are emotiens that, 

if nurtured and sustained, get in the way of wisdom. Those who subscribe to 
the validity of retribution as the sole Justification for the death penalty- 

indeed whatever reasons they may have for wanting to see restoration of the 

death penalty in Alaska, should have these considerations in mind. Of the 

thirty seven states that chose to re-write a nd pass death penalty 

legislation after Gregg v. Georgia, on l y  thirteen have carried out 

executions. Three quarters of all executions carried out in the U.S. during 

the past twenty years were done in onl y  four states, Texas, Louisiana, 

Florida and Georgia, all states with exceptionally large minority 
populations. There is an a p palling uneveness in the use of the death . 

penalty. The racial and cultural bias in the use of the death penalty has 

been proven. Ted Bundy, who was executed last Tuesday morning, became 

something like a celebrity because he was a serial killer, but also because 

he was a college educated white man. H ow many of us can recall the name of 
a single other one of the 105 people who have been executed since Gary 

Gilmore went down in what he considered to be a blaze of glory twelve years 
ago? The overwhelming majority of that anonymous 104 were poor, 

undereducated if no'c illiterate, and n o t  serial killers like Ted Bundy.

Many were poorly defended at original trial by appointed counsel. A 
disproportionate number of them were black. Most of them were victims of 

the luck of the draw. It was a matter of how circumstances fell for them. 
Even in those states that execute a lot of people, like Texas, Florida, 

Louisiana and Georgia, there are hundreds of people serving prison sentences 

whose crimes were more vicious than man y  of those who have been executed. 

There is an intrinsic capriciousness in use of the death penalty, and 
there's no way to correct it.

We must think about these problems, and consider the forces of discord 

and despair that would be unleashed within the small, racially diverse 

community of people who comprise cur state's population. We do not have a 

problem that would be addressed by restoration of the death penalty. If 

ever imposed, it would create a morass of ugly, culturally divisive, costly 

problems for us. There are far better, more civilized, more reasonable ways



to respond to serious criminal sets' lt o t h ‘ „to respond to serious criminal acts. It cannot be reasonably arguod that
there would be one iota of improvement in the safety, the happiness or the

general welfare of the people of Alaska resulting from restoration of the
death penalty. Alaska will save itself a lot of grief by remaining in the

company of those staunch thirteen states of our nation where the death
penalty is not authorized.

I deeply hope that you will use your influence to see that the Senate 
does not move forward with this bill.

Sincerely



.

February 6, 1989

Senator Jan Faiks 

Chair, Judiciary Committee 

Alaska State Senate 

Juneau, Alaska

Re: Expert testimony on Senate Bill 17

Dear Senator Faiks:

I regret not having been able to attend the Senate Judiciary Committee 

hearings on Senate Bill 17 last week, during which Professors van den Haag 

and Layson testified by telephone from the east coast. I have read the 

Associated Press account of their testimony and talked to people who 

attended the hearing. I also know something of both Professor Layson and 

ProfeBsor van den Haag. Th e y  are advocates of the death penalty, and 

presumably competent to give informed views on one side of the question. 

However, you could hardly expect to gain a comprehensive and objective 

understanding of the death penalty question by relying on them alone as 

expert witnesses.

M y  impression is that you have taken a position of unalterable support 

for getting a death penalty law on the books. Your deep convictions on the 

matter are to be respected. I have such convictions on the other side of 

the question. In any case, given the serious implications posed by the 

prospect of death penalty legislation in Alaska, I urge you to delay moving 

further with Senate Bill 17 until more information and better education on 

the issue can be obtained. Any number of experts on the death penalty are 

available who would be able to give a different perspective on the question 

than that provided by Professors Layson and van den Haag. I should think 

the membership of the Senate would want to have a more balanced inquiry into 
this grave m atter than will occur should you rely on them as the onl y  expert 
witnesses.

Neither of the professors is a criminologist. I stick by the statement 

in my letter to you of January 16, 1988, that "the whole body of research 

into this matter (deterrence and the death penalty) over the past twenty 
years fails to show credible evidence that the death penalty has a deterrent 

effect." and that "Among criminologists, it is hardly a m atter of debate 

anymore." By no means do I suggest that only criminologists are qualified tc 

offer expert testimony on the death penalty question, but theirs is the 

discipline that specializes in doing empirical studies of crime, thus they 

are able to speak with more authority on the matter of deterrence.

Professor Layson is an economist, and one of the lonely few social 
scientists who still see value in attempting to study a social phenomenon 

like major, violent crime using a n  econometric research de-'sign. To his 
credit he a p p a rently made it clear to the Committee that his findings were 

"inconclusive." I refer y ou to the National Academy of Science 1978 Volume 

entitled Deterrence and Incapacltation- specifically to the paper by Nobel 
Laureate economist Lawrence Klein. He is only one- perhaps the most 

distinquished- of the many scholars who warn us about giving credence to 

studies that use nationally aggregated data and econometric methods in 
studying subjective social phenomena like murder or other violent crime.

The fact remains- the great weight of empirical evidence tells us that no 

deterrent effect from the death penalty has been shown, or is likely to be 

shown. Professors Layson a nd van den Haag are in a small minority of 

persons claiming expertise who believe in deterrence as a valid 

Justification for the death penalty. Indeed, there are studies that provide 

disturbing evidence that use of the death penalty is more likely to incite
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than deter persons who are predisposed to violent crime.
P r ofessor van den Haag in not a criminologist nor, for that matter, a 

social scientist. As a law professor, he has training and experience in the 

criminal Justice field, has looked into the death penalty question a nd has 

strong opinions about it. Since that description fits me about as well as 

it does Professor van den Haag, I can hardly do other than respect his right

to his opinion, even though I differ fro m  it. One significant difference in 

us, however, is that I know and love Alaska, and deeply care about the 
welfare of m y  fellow Alaskans.

Acc o r d i n g  to the AP news account, Professor van den Haag made a couple

of statements that, taken together, struck me as curious, to say the least.

One of them was that "if we only deter one murder a year because of the 

death penalty, as opposed to life imprisonment, I think it is entirely 

worthwhile," H e  als o  c o n c e d e d  "that "i. human ins-tituti6ns we must 

assume that errors will be made," a nd he Insisted that fear that an 

innocent person mi g h t  be executed is ivueufficient reason to refrain from use 

of the death penalty, If Professor Van den ’.'nag is concerned about the loss 

of innocent life, I am surprised that he would not recognize the 

inconsistancy of these two observations. Furthermore, in response to a 

question a b o u t  Alaska's constitutional requirement that the state's penal 

system be based on reformation. P r o f e s s o r  Van den Haag is reported to have 

said "I don't believe it is a ny easier to reform a living murderer than it

is a dead murderer." Could it be that Professor van den Haag, a professor

of the law at Fordham University, does n ot know that murderers have for many 

years shown lower recidivism rates than all other offender groups?

I recognize the difficulty that sometimes is experienced in getting 

quoted accurately and in context. Perhaps, if given the chance. Professor 

van den Haag would be able to provide clarification on these puzzling 

offerings.

Pr ofessor Layson, despite his own viewB and conclusions about the 

deterrence question, is reported to have expressed to the Committee his 
doubts as to the value of the death penalty in Alaska. He cited the 

inordinate cost of the death penalty, as opposed to life imprisonment,

(presumably taking into account the lack of c proven difference in the
deterrent value of the two options.) My view is that the monetary costs

involved in use of the death penalty, astromomical though they are, would be

insignificant by comparison with the cost in disillusionment, discord and 

protracted controversy among the people of our state. Even those who may, 

in principle, approve of the death penalty in some circumstances, must 

realize that in o u r  small, racially diverse, culturally complex population, 

implementation of a death penalty law would have a devastating effect on the 

feeling of neighborliness and unity that, in large measure, we have come to 

enjoy in our state. And again I must ask- where is the problem, that calls 

for such a drastic non-solution? There are better, more civilized ways of 

responding to serious crime. We m u s t  continue to incapacitate dangerous 
criminals by confinement, as we have done since 1950, and as have most 

nations of the western world and all but thirteen states of the U.S. for two 
decades.

Again I urge you to delay further action on this bill until additional 

expert testimony can be obtained. I would be happy to suggest the names of 
knowledgeable people whose testimony would serve to balance the views 
expessed by Professors Layson and van den Haag.

cc: Senate Jud i c i a r y  membership

Sincerely,



Juneau, A laska 99801 

February 2 0 , 1989

S e n ator Drue P earce 

Alaska State Senate 

Juneau, Alaska

Re: Death p e n alty legislation before the Senate

Dear S e n a t o r  Pearce:
You have copies of my letters of J a n uary 26 a nd February 5 to Se.iator 

Faiks exp r e s s i n g  ray o p p o s i t i o n  to reins t i t u t i o n  of the death p e n alty in 

Alaska. I write to y o u  o n  this o c c a s i o n  because o f  a n  e x tremely s ignificant 

ques t i o n  you posed d u r i n g  the J u d i c i a r y  Committee h e a ring last Thursday. In 

response to the rather d e v a s t a t i n g  tes t i m o n y  that h ad been heard r e garding 

the extremely h i g h  costs o f  d e a t h  penalty proceedings, S e n ator Faiks was 

pr oposing that S.B.17 bo revised, d r o p p i n g  the re q u i r e m e n t  that all first 

degree murder prosecutions be viewed a s  potential capital cases, giving 

discretion to the pr o s e c u t i n g  attorney. In effect, yo u r  q u e s t i o n  was: What 

if a particular p r o s e c u t i n g  a t t o r n e y  d o e s n ' t  believe in the de a t h  penalty, 

or has misgivings a b o u t  it- would this not mean that persons charged wi t h  

first degree m urder in his or h er J u risdiction would escape the threat of 

the death penalty while d e f e ndants in other Jurisdictions c h a r g e d  with 

similar crimes would go on trial for their lives?

It is h ighly signif i c a n t  th a t  y o u  did n ot get a satisfactory answer to 

that question. There is no s a t isfactory answer. Your question goes to the 

very h e a r t  of the matter. It lays bare the inevitable u n f a irness and 

capriciousne6s of the d e a t h  penalty a s  a criminal sanction under the U.S. 

criminal Justice system.

You heard Laurie O t t o ' s  t e stimony as to Florida's practice of 

contro l l i n g  the number of de a t h  p e n alty trials by h aving prosecutors pick 

and choose a m o n g  the thousands of homicide defendants in that 6tate. As a 

result of that discretion, the sr.me kind of d i s cretion now be i n g  written 

into 3.B.17, there are, al i v e  a n d  well in Florida's prisons, hundreds of 

offenders whose crime6 were more egregious than some of those who ha re been 

put to death in that e xceedingly death penalty prone state d u r i n g  th: past 

twelve yearB. The same circumstances pertain, and will a lways pertain, in 

every state that relies s i g n i f i c a n t l y  on s electively exe c u t i n g  people. 

Everything must be favo r a b l e  if p r o s e cution of a capital case is to succeed. 

For this reason, s e lection of cases f o r  death penalty prosecution invariably 

depends on q u a l i t y  of evidence, a v a i l a b i l i t y  of witnesses a nd other such 

matters that may have little o r  n o t h i n g  to do w i t h  the o f f ense itself. 

Resources a t  hand can bo a  consideration. If a case is filed a t  a time when 

the p r o s e cuting a g e n c y  has funds and the staff isn't too busy, the death 

penalty option is more likely to be chosen than at a time whe n  funds are 

tight and there is. a wor k  overload. There is n o t h i n g  fair a b o u t  the process 

and there is no way to make it fair.
Use of the death penalty in our system of Justice is intrinsicly unfair 

in ot h e r  respects. K ow d id it sit wi t h  you, for example, w h e n  Brant McGee 

told us about the re q u i r e m e n t  of a "death qualified" Jury in capital ca6es- 

one in which there can be found "no taint of bias a g a i n s t  the death 

penalty"? Wh a t  this means, of course, is that the fate o f  a person on trial 

for his life is decided by a Jury more likely to be c o n v iction prone than 

Juries that try non capital cases. A nd then there is the r ecent U.S.

Supreme Court decision, M c C l e s k e y  v. Kemp, that acknow l e d g e d  r acial bia6 in 

the use of the death p e n a l t y  in Georgia, but a l l owed the exe c u t i o n  ir. 

question to proceed, because racial bias wa6 n o t  proven in that particular 

case. Thus, the Court conc e d e d  that the death penalty convictions o f  an 

unspecified n umber of the men executed in G e o rgia since 1977 wer e  tainted by
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empirically p roven r acial bias. Th e r e  have been no suggestions as to how

those m e n  mi g h t  be brought back for new trials. You m i g h t  wan t  to think

a b o u t  this, k e e p i n g  in mind the racial a n d  ethnic c omposition o f  Alaska's

population.

There a r e  ot h e r  matters that h a v en't been brought to the a t t e n t i o n  of 

the Committee. At present more than twenty two hundred individuals are on 

d e a t h  r o w  throughout the United StateB. Between two a n d  three hundred are 

being ad d e d  each year. And yet, an a v e r a g e  of on l y  ab o u t  eight executions 

have been carried out each year since G r e g g  v. Georgia in 1977. I do n ' t  

think Alaska wants to contribute to the u nholy growth of this vast, 

f e s t e r i n g  snake pit. Death house population g rowth is a terrible problem 

f o r  the states that have continued to u se the de a t h  penalty. It is ver y  

mu c h  like disease that will become increa s i n g l y  debilitating.

The prosecutors of Florida have been very dogged ab o u t  s e r v i n g  up an 

o f f e n d e r  for execution ev e r y  eight or ten months since John Spe n k e l i n k  wen t  

to the chair in 1979. It has cost the state ab o u t  60 m i l lion dollars to 

execute about 20 people. No other state has been quite as a g g r e s s i v e  a b o u t  

using its resources for this dubious purpose. W ithin a short while, a prison 

the size of S p r i n g  Creek will not be large enough to house their c ondemned 

prisoners. Meanwhile, the homicide rate in Florida continues to grow. 

Between them, Texas, Georgia and Loui s i a n a  have executed fifty. Virginia 

has executed seven. No other state in the union has executed more than 

three. T he states that have been successful in e x e c u t i n g  signif i c a n t  numbers 

have n o t  seen the slightest trace of a good result. There is no credible 

evidence that executions, on balance, deter capital crime. The better 

studies indicate that the opposite mi g h t  be true. A m o n g  social scholars, 

the two gentlemen who testified by telephone for the C o mmittee from the east 

coast a couple of weeks ago were thoroughly non-representative. T he de a t h  

penalty cannot be Justified on the basis of deterrence.

The State of Alaska wo u l d  be well a d v ised to stay a w a y  from the moras6 

of problems that would beset us should we a d o p t  legislation a u t h o r i z i n g  the 

death penalty. In mos t  questions of public p o l i c y  there are pro a n d  con 

considerations. N o t  so with this question. There wo u l d  be a b s o l u t e l y  

n o t h i n g  gained by passage of this legislation- aside from the possible 

political gains of those legislators s u p p o r t i n g  it. If ever there was - 

o pportunity for a display of courageous political leadership, we have it 

here. I am disappointed that Senator Faiks d id n o t  act on my r e c o m m endation 

that she call expert w i tnesses to balance the dubious testimony of 

Professors L ayson and van den Haag, but o therwise she is do i n g  a gocd job of 

h e a r i n g  from all sides and exam i n i n g  the ques t i o n  carefully. The more 

carefully the question is examined, the clearer it will become that the 

death penalty idea is a very bad idea- especially for Alaska. It will be 

d i fficult for legislators to vote a g a i n s t  S.B.17 in the face of polls that 

suggest that 70% of Alaskans favor the death penalty. My conviction is that 

s u p port of the death p e n alty in Alaska, and a c r o s s  the country, is a mil e  

wide and an inch deep. Mos t  people think that it is cheap and has det e r r e n t  

value, and have no n o tion as to the terrible problems a s s ociated wit h  it. 

They need hel p  from people like y ou and the o t h e r  legislators who are in 

process now of learning the sober truths a b o u t  the death penalty. I have 

great hope that reason and courage will prevail ove r  politics when a final 

d eci s i o n  is made by the Legislature o n  the grave question posed by S.B.17.

Sincerely,

Charles Campbell
Former Director of Corrections for Alaska.
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T IT  t  •
W h e r e a s ,  there  is a rising tide m  the United States o f  

America to reactivate capital pun ishm ent in all states; and
W h e r e a s ,  in the last year there  have been several 

executions o f  hum an  beings by the penal system as 
punishm ent for crimes committed; and 

W h e r e a s ,  we are convinced that the rising crime rate is 
largely an outgrow th o f unstable social conditions which 
stem from  an increasingly urbanized and  mobile popula­
tion; from  long periods o f  economic recessions; from a 
history of unequal opportunities fo r a large segment of the 
citizenry and from  inadequate diagnosis of criminal 
behavior; and 

W h e r e a s ,  we believe the state cannot teach respect for 
hum an life by destroying hum an  life; and 

W h e r e a s ,  the Holy Scriptures teach us that hum an life is 
both sacred and divine and that we bear the image of the 
incorruptible God; and 

W h e r e a s ,  Jesus Christ taught us love, forgiveness and 
reconciliauon; and 

W h e r e a s ,  all Christians are u n d e r  divine m andate to 
safeguard life and work for the salvation o f  all hum ankind;

Therefore Be It Resolved, that T h e  U nited Methodist 
Church reaffirm  strongly its position against capital 
punishm ent; and 

Be It Further Resolved, that the General Board o f  Church 
and Society p repare  and disseminate materials and work 
with each annual conference in developing a plan o f action 
to impact capital punishm ent legislation in their state; and 

Be It Finally Resolved, that the 1984 General Conference 
issue a national press statement which clearly states the 
church’s opposition to capital punishm ent and its commit­
m ent to work for its abolition.

ADOPTED 1984

See related resolution: "Capital Punishm ent," p. 384.

■Ait-1



for an  eye and  a tooth  fo r a tooth ,” does no t give jusuflcation  
for the  im posing o f the  penalty o f  death . Jesus explicidy 
rep u d ia ted  the lex tallionis (M atthew 5:38-39) an d  the 
T alm ud  denies its literal m eaning, and  holds tha t it refers to 
financial indem nities. %

W hen a w om an was b rough t before Jesus, having 
com m itted a crim e fo r which the death  penalty was 
com m only im posed, o u r L ord so persisted in  questioning 
the m oral au thority  o f  those who were ready to conduct the 
execution, that they finally dismissed the charges (John 
8:3!f).

T h e  Social Principles o f  T h e  U nited  M ethodist C hurch 
condem ns “. . . to rtu re  o f persons by governm ents fo r any 
pu rpose ,” and  asserts tha t it violates, C hrisuan teachings. 
T h e  chu rch  th rough  its Social Principles fu r th e r  declares, 
“we oppose capital punishm ent and urge its elim ination 
from  all crim inal codes.”

A fter a m orato rium  o f  a full decade, the use o f the death  
penalty in the  U nited  States has resum ed. O th e r W estern 
nauons have largely abolished it du rin g  the 20th century. 
B ut a rapidly  rising rate  o f  crim e and an even greater 
increase in the fear o f crim e has generated  su p p o rt within 
the A m erican society for the insd tudon o f death  as the
punishm ent fo r certain  form s o f hom icide. It is now being 
asserted, as it was often  in the past, that capital punishm ent 
would deter criminals and  would protect law-abiding 
citizens.

T he U nited States Suprem e C ourt, in Gregg V. Georgia, in 
perm itung use o f the death  penalty, conceded the lack o f 
evidence that it reduced  violent crime, but perm itted  its use 
■ or purpose o f  sheer retribudon .

T he U nited M ethodist C hurch  cannot accepc retribu tion  
o r social vengeance as a  reason fo r taking hum an  life. It 
violates o u r deepest belief in God as the creato r and the 
redeem er o f hum ankind . In  this respect, th ere  can be no 
asseruon that hum an life can be taken hum anely by the 
state. Indeed , in the long ru n , the use o f the death  penalty 
by the state will increase the acceptance o f revenge in ou r 
society and will give official sanction to a climate o f violence.

T he  U nited M ethodist C hurch  is deeply concerned about 
the present high rate  o f  crim e in the U nited  States, and 
about the value o f a life taken in m u rd er o r hom icide. W hen 
another life is taken th ro u g h  capital pun ishm ent, the life o f
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CONTINUATION of FISCAL NOTE ANALYSIS
■ ■

For Bill/Resolution N n .  C S S B  17 (Jud)

Tha passage of death l e g i s l a t i o n  would_   j
d r a m a t i c  f i s c a l  impact on the O f f i c e  o f  P u b l i c  A d v o c a c y ,  T h e  O P A  
is p u r e l y  a r e a c t i v e  a g e n c y  a nd m u s t  p r o v i d e  legal r e p r e s e n t a t i o n  
w h e n  a p p o i n t e d  b y  the court* T h e  O P A  is -responsible for 
providing representation to i n d i g e n t  c r i m i n a l  d e f e n d a n t s  in cases 
w h e r e  th e A l a s k a  P u b l i c  D e f e n d e r  A g e n c y  h a s  a c o n f l i c t  of 
interest. i

Section 9 of the Senate J u d i c i a r y  C o m m i t t e e  su b st i t u t e  
for this b i l l  adds a n e w  c h a p t e r  to A S  12, w h i c h  g r a n t s  
p r o c c c u t o r c  the d i s c r e t i o n  w h e t h e r  to se e k t h e  d e a t h  p e n a l t y  
a g a i n s t  a d e f en da nt . T he D e p a r t m e n t  o f  L a w  ha s e s t i m a t e d  that it 
w o u l d  see k the d e a t h  p e n a l t y  in a p p r o x i m a t e l y  six c a se s annually. 
T h e r e f o r e ,  O f f i c e  of P u bl ic  A d v o c a c y  a n t i c i p a t e s  t h a t  i t  w o u l d  b e  
r e s p o n s i b l e  for two c a p i t a l  c a s e s  in FY92. T h i s  e s t i m a t e  is 
d e p e n d e n t  u p o n  the fol lo wi n g two a s s u m p t i o n s *  (1 ) a s li gh t 
n u m e r i c a l  inc re as e in the n u m b e r  o f  c a p i t a l  f e l o n y  c a s e s  w h i c h  
fall w i t h i n  the O P A  s t a t u t o r y  m a n d a t e ,  and (2) th e D e p a r t m e n t  of 
L aw w i l l  n oL seek t he d e a t h  p e n a l t y  in m o r e  t h a n  s ix oases 
annually.

T h e  O f f i c e  o f  P u b l i c  A d v o c a c y  w o u l d  a s s i g n  at l e a st  two 
e x p e r i e n c e d  a t t o r n e y s  to e ac h c a p i t a l  ca se  in a c c o r d a n c e  w i t h  the 
p o l i c y  of n u m e r o u s  states in w h i c h  the d e a t h  p e n a l t y  h a s  b e c o m e  
law. E a c h  case w i l l  n e c e s s i t a t e  an e x h a u s t i v e  p r e t r i a l  
i nv es t i g a t i o n ,  c o n t r a c t s  w i t h  n u m e r o u s  e x p e r t  w i t n e s s e s ,  and 
e x t e n s i v e  l i t i g a t i o n  of legal issues d u r i n g  p r e t r i a l  p r o c e e d i n g s ,  
trial, a n d  n u m e r o u s  a p p e l l a t e  stages.

' The N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  estima-ted e x p e r t  
w i t n e s s  fees at $60,000 per case. F u r t h e r ,  t r a v e l  c o s t s  w i l i  be 
e x t r a o r d i n a r i l y  h i g h  b e c a u s e  this. A n c h o r a g e r h a s e d . d e a t h  p e n a l t y  
t e a m  m u s t  p r o v i d e  s t a t e w i d e  r e p r e s e n t a t i o n .

It is a n t i c i p a t e d  t h a t  the O f f i c e  o f  P u b l i c  A d v o c a c y  
w i l l  h a v e  to c o n t r a c t  for r e p r e s e n t a t i o n  in at l e a s t  o n e  d e a t h  
p e n a l t y  ca se  p e r  year. S u c h  a cas e  w o u l d  a r i s e  w h e n  O P A  h as a 
c o n f l i c t  of interest. The N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  has 
e s t i m a t e d  the co st  of d e f e n s e  s e r v i c e s  in eacii c a s e  to be 
$350,000.
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S u b t o t a l  P e r s o n a l  S e r v i c e s

T r a v e l

N e c e s s a r y  t ra ve l for c o u r t  hearings, 
i n v e s t i g a t i o n ,  e x p e r t  w i t n e s s e s ,  etc.

C o n t r a c t u a l

a d d i t i o n a l  office for four positions 
in A n c h o r a g e  =  $16,200

E x p e r t  w i t n e s s  fees b a s e d  on two 
ca se s p e r  y e a r  at $60,000 p e r -case

C o n t r a c t  r e p r e s e n t a t i o n  for one  case 
per y e a r  w h e r e  O P A  h as a c o n f l i c t  of 
i n t e r e s t  at $ 3 5 0 , 0 0 0 ' p e r  c a s e

S u b t o t a l  C o n t r a c t u a l

- Supplies

S t a t i o n a r y ,  l i b r a r y  a nd o f f i c e  
s u p p li es  for fo ur  n e w  p o s i t i o n s  at 
$1,000 p e r  p o s i t i o n  = $4,000

Equipment

O f f i c e  f u r n i t u r e  and e q u i p m e n t  for 
t h r e e  p r o f e s s i o n a l  p o s i t i o n s  at $3,635 
e a c h  and  o ne legal s e c r e t a r y  at $7,369

T O T A L :

$ 79.6

74.8

52.0

32.8 

$239.2

35.0

16.2

120.0
350.0

$486.2

18.3

$ 7 8 2 . 7

pafte.
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CONTINUATION of FISCAL NOTE ANALYSIS 
For Bill/Resolution V o  cssb 17 fjudl

This bill would authorize capital punishment, classify murder 

in the first degree as a capital felony, and establish sentencing 

p r o c e d u r e s  for capital felonies. Section 9 of the Senate Judiciary 

C o m m i t t e e  substitute for the bill adds a n e w  chapter to AS 12, which 

grants pr o s e c u t o r s  the dis c r e t i o n  w h e t h e r  to seek the death penalty 

against a defendant. As w a s  pointed out in the Department of L a w’s 

fiscal not e  of January 20, 1989, the death sentence would not be imposed 

unless at least one of several specified aggravating factors was found 

to exist and the aggrav a t i n g  factor, or factors, was not outweighed by 

m i t i g a t i n g  factors.

O v e r v i e w

C a p ital felony trials w o u l d  be bifurcated, or held in two 

parts. T he first part wo u l d  determine innocence or guilt; the second 

part w o u l d  det e r m i n e  w h e t h e r  ag g r a v a t i n g  factors exist sufficient to 

j u s t i f y  the de a t h  penalty; w h e t h e r  m i t i g a t i n g  factors exist that 

o u t w e i g h  the a g g r a vating factors; and w h e t h e r  the defendant should be 

se ntenced to a term of imprisonment or to death. At the current time, 

there are 10 to 12 first degree m u r d e r  convictions each year w h e r e  

c i r c u m s t a n c e s  m a y  be p r e sent that could result in b i f u rcated trials. In 

v i e w  of the d i s c r e t i o n  p r o v i d e d  to p r o s e cutors b y  the committee 

substitute; however, the department anticipates that about. . six 

b i f u r c a t e d  trials w o u l d  be required annually if the bill is enacted.

Consequently, the D e p a r t m e n t  of L a w  estimates that four 

ca p ital f elony convictions, w i t h  ag g r a v a t i n g  factors sufficient to 

j u s t i f y  a d e a t h  sentence (and w h e r e  a sentence of death is imposed) will 

occur each year. T h e  department also estimates that it wil l  attempt to 

seek the de a t h  p e n a l t y  in two additional capital felony cases, wh e r e  it 

m a y  not be successful. Thus, the department must be prepared to 

p r o s e c u t e  capital felonies on six occasions each year, and it must also 

be p r e p a r e d  to h a n d l e  a m u l t i - y e a r  appellate review process that wi l l  

gr o w  at an a c c u m u l a t i n g  rate of four cases per year. The experience in 

other states is that capital trials require far more in the way of 

p r o s e c u t i o n  and i n v e s t i g a t i v e  resources than first degree m urder cases 

that do not include the death penalty.

In its several reviews of capital penalty laws, the United 

States S u p reme Court has r e p e a t e d l y  stated, "death is different." 

Conse q u e n t l y ,  the S u p reme Court has required that states accord capital 

de f e n d a n t s  pro c e d u r a l  and Substantive pr o t e c t i o n s  that go far beyond 

those r e q u i r e d  for n o n c a p i t a l  defendants. The Court has, in effect, 

m a n d a t e d  that capital d e f endants be accorded "super" due process. The 

federal courts have c o n s i s t e n t l y  held that capital cases demand special 

c o n s i d eration, both at trial and on appellate review, because of the 

e x c e p t i o n a l  and i rrevocable n a t u r e  of the penalty involved.

In order to meet this h e i g h t e n e d  level of due process, it wil l  

be n e c e s s a r y  for the state to e m p l o y  far greater p r o s e c u t i o n  resources.

— - nnr* of — LQ_



CONTINUATION of FISCAL NOTE ANALYSIS 
For Bill/Resolution No. c s s b  17 (Jud>

Ma n y  of the thirty-seven states 

p r o vide two defense attorneys tc 

due process safeguards required

th penalty, for instance, 

to capital d e f endants to insure that the 
process safeguards required by the courts are met. Likewise, the 

state's p r o s e c u t i o n  case must also be prop e r l y  represented. D uring and 
pr i o r  to the trial phase, crime scene evidence w i l l  have to be examined 

and p r esented by h i g h l y  q u alified forensic experts, because the state's 

b u r d e n  of proof will b e c o m e  m o r e  severe under these heightened 

standards. P sychiatric experts w i l l  also be required during the trial 

phase, during sentencing proceedings, and during the appellate review, 

to rebut and overcome c o m p e t e n c y  and p sychiatric defenses to both the 

substantive charge and the capital sentence. Recent cost studies of 

capital trials in other states indicate that expert w i t n e s s  expenses.for 

both the trial and sentencing pr o c e e d i n g s  cost about $60,000, on the 

average. A  lesser, but still significant, cost for experts is also 
required for appellate reviews.

A  s e n tencing proceeding, or the p e n a l t y  phase of a capital 

trial, is c a t e g o r i c a l l y  d i fferent in character, procedure, and m a gnitude 

from any counte r p a r t  in a n o n c a p i t a l  trial, and it accounts for a large 

part of the increase in costs. The h e i g h t e n e d  due process requirements, 

and the right to e f fective a s s i stance of counsel, apply equally to the 

sentencing p h a s e  as they do to the trial phase. At this stage of the 

proceeding, the defense m a y  be expected to use m a n y  of the 

s o c i o - p s y c h i a t r i c  w i t n e s s e s  empl o y e d  d u r i n g  the trial phase. 

Ad d i tionally, the d e f ense m a y  also use the d e f e n d a n t ' s  family, friends, 

neighbors, co-workers, school personnel, and' social w o r k e r s  as 

witnesses. The d e fense's sen t e n c i n g  phase i nvestigations w i l l  involve a 

complete r e t r o s p e c t i v e  analysis of every p o s i t i v e  aspect of the 

de f e n d a n t ' s  life from the day of bi r t h  to the date of sentence. The 

prosecution, on the other hand, must i n t e r v i e w  each of the defense's 

w i t n e s s e s  to rebut m i t i g a t i o n  evidence, and present its own w i t n e s s e s  to 

prove its a g g r a v a t i n g  factors. In a recent C a l i f o r n i a  case, 240 persons 

w e r e  i n v e s t i g a t e d  and in t e r v i e w e d  as pote n t i a l  wit n e s s e s  and 120 were 

e v e n tually called as w i t n e s s e s  in a single s e n t encing proceeding. In 

v i e w  of the foregoing, it appears l i kely that the same level of state 

resources, n e e d e d  for the Jo h n  K e n neth Peel and Neil M a c k a y  trials, wil l  

also be n e e d e d  for m a n y  of the c a p ital m u r d e r  trials. For example, a 

fivefold i n c r e a s e  in pretr i a l  m o t i o n  practice, often i n volving a state's 

supreme court, has o c c u r r e d  in other states b e t w e e n  capital and 

n o n c a p i t a l  first degree m u r d e r  cases.

Lastly, p o s t - c o n v i c t i o n  a p pellate reviews of death sentences 

w i l l  also r e q u i r e  a s u b s t a n t i a l  e x p e n d i t u r e  of state resources. 

Initially, cha l l e n g e s  to the law itself can be expected to be taken to 

the A l a s k a  Supreme Court on the ba s i s  of b o t h  state and federal 

c o n s t i t u t i o n a l  due process, equal protection, and cruel and unusual 

pun i s h m e n t  doctrines. Suc h  c h a l l e n g e s  should be expe c t e d  d u ring the 

first two or three years af t e r  the p r o v i s i o n s  of the bill go into 

effect. Otherwise, the bi l l  p r o v i d e s  for a s t r a i g h t f o r w a r d  appeals 

p r o c e s s  to the A l a s k a  Supreme Court, but de a t h  s e ntences w i l l



noneth e l e s s  result in lengthy and complicated appellate litigation. 

This is b e c ause of the substantial appellate avenues available to

capital defendants in the federal court system, prim a r i l y  on claims of 

due process, competency, and ne w l y  d i s c overed evidence. Typically, 

these cases mo v e  up and down throughout the state and federal court 

systems, and involve the state superior and supreme courts, the U.S.

Supreme Court, and the U.S. Circuit Court of Appeals, and the U.S. 

Dist r i c t  Court. In the federal system, it is standard and accepted

practice for the defense to raise each issue on appeal as a separate

action, and n e w  issues are not raised until after the e a r lier issue has 

bee n  com p l e t e l y  adjudicated, further lengthening the a p pellate r e view 

process. As a result, it should be expected that m a n y  years will pass 
b efore a death sentence can be carried out.

Impl e m e n t a t i o n

The Dep a r t m e n t  of L a w  anticipates that the time from w h e n  an 

offense is c o mmitted until a capital felony trial takes place will be 

b e t w e e n  one and two years after the bill takes effect, although up to 

two trials may begin during the first year. Likewise, the 

p o s t - c o n v i c t i o n  appellate r eview process wi l l  not commence until 

sometime d u r i n g  the second year. For these reasons, the department has 

dev e l o p e d  a m u l t i - y e a r  implementation plan for this fiscal note.

Du r i n g  the first year, it wil l  be n e c e s s a r y  to add three 

attorneys, two paraprofessionals, and two legal secretaries to handle 

capital felony prosecutions. Alth o u g h  only two bif u r c a t e d  trials m a y  

actu a l l y  get u n d e r w a y  during the first year, s u b s t antial time wil l  be 

required p r e p a r i n g  for trial. This includes a d v i s i n g  police 

i nvestigators, e xamining evidence, i n t erviewing witnesses, c o n s ulting 

w i t h  p sychiatric and forensic experts, and initiating, risponding to, 

and a r g uing p r e t r i a l  motions. Also, pr e p a r a t i o n  w o r k  on all six capital 

felonies expected to occur during the first y e a r  must begin as soon as 

p oss i b l e  after an offense is committed.

The "super" due process required by the courts in death 

p e n a l t y  cases, and the requirement for a separate s e n t encing proceeding, 

w i l l  m o r e  than triple the w o r k  of the depar t m e n t ' s  staff w h o  handle 

these cases, compared wi t h  n o n c a p i t a l  first d e g r e e  m u r d e r  cases. 

E x t r a o r d i n a r y  amounts of attorney and p a r a p r o f e s s i o n a l  time wil l  be 

n eeded to s a t i s f y  these minimum, m a n d a t o r y  requirements. As a 

consequence, c a p i t a l  felony prosec u t i o n s  could not r e a d i l y  be u n d e r t a k e n  

in any of the depar t m e n t ' s  offices, except for A n c h o r a g e  and Fairbanks, 

w i t h o u t  p r o v i d i n g  special p r o s e c u t i o n  staff on a c a s e - b y - c a s e  basis. . 

And, e v e n  at A n c h o r a g e  and Fairbanks, the exis t i n g  staff wo u l d  hav* to 

be s u b s t a n t i a l l y  augmented each time a capital felony is handled. All 

of the posi t i o n s  to be added to h a n d l e  c a p ital trials and 

p o s t - c o n v i c t i o n  d e a t h  sentence appeals w o u l d  b e  located in the 

d e p a r t m e n t ' s  O ffice of Special P r osecutions and Appeals, in Anchorage.

of _ J 0
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D u r i n g  the second year, four or mor e  additional 
felonies are expected tc go to trial, and six n e w  capita elcny
offenses w i l l  occur. At this point, it w i l l  be n e c e s s a r y  to add one 

attorney, one paraprofessional, and one legal secretary to help handle 

the increasing capital felony trial caseload. It w i l l  also be necessary 

to e s tablish a capital felony appeals staff during the second year, whe n  

appeals f r o m  the first two trials are expected to begin the appellate 

r e v i e w  process. Initially, one attorney, one paraprofessional, and one 

legal secretary w i l l  be n eeded to h a n d l e  capital felony appeals.

D u r i n g  the third year, the n u m b e r  of bifurcated- trials should 

equal the n umber of n e w  capital offenses, although some compression and 

o verla p p i n g  of the caseload wi l l  l ikely occur. Consequently, it wil l  be 

n e c e s s a r y  to increase tha trial staff d uring the third year, in order to 

handle the total annual workload, and to insure against speedy trial 

problems. P o s t - c o n v i c t i o n  capital felony appeals w i l l  have reached six 

by ye a r  three, and they w i l l  continue to increase at the rate of four 

n e w  cases each year, thereafter. It will, therefore, be necessary to 

increase the appeals staff in the third year.

It is not possible to a c c u r a t e l y  predict the eventual annual 

costs of a c a p ital felony law b e y o n d  its first three or four years. 

There are simply too m a n y  unknowns. However, the costs that have been 

pr edicted are conservative. The f o llowing factors have b e e n  considered 

in arriv i n g  at these costs.

1) Capital f elony due p r o cess and b i f urcated trial

re q uirements wi l l  mo r e  than triple the cost and time spent in

p r o s e c u t i n g  six first degree m u r d e r  offenses, at a minimum.

2) The time required for a bif u r c a t e d  trial wil l  prob a b l y  

v a r y  b e t w e e n  two m o n t h s  and six months, alth o u g h  time lines are

c o m p l e t e l y  uncertain, and extremes w i l l  m o s t  l ikely be the rule. 

Serious o v e r l a p p i n g  and s c h e d u l i n g  con f l i c t s  b e t w e e n  investigations, 

trials, and ava i l a b l e  staff time w i l l  u n d o u b t e d l y  occur.

3) P r e t r i a l  m o t i o n  p r a c t i c e  w i l l  increase dramatically,

r e sulting in add i t i o n a l  scheduling problems.

4) Log i s t i c s  problems w i l l  occur at m o s t  locations, except 

Anc h o r a g e  and Fairbanks, and these problems w i l l  b e c o m e  mor e  severe the 

smaller and m o r e  r emote the location.

5) W i t n e s s  travel and su b s i s t e n c e  will b e  expensive because 

of the large n u m b e r  of w i t n e s s e s  that w i l l  be r e q u i r e d  for both the 

trial and the se n t e n c i n g  p h a s e s  of capital felony prosecutions, and in 

ma n y  cases this includes o u t - o f - s t a t e  travel.

6) Staff travel and per d i e m  w i l l  likewise be expensive for 

trials held outside of Anchorage. E x t e n s i v e  staff t r a v e l  expense will
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also be necessary, for trials h e l d  at all locations, to i nterview both 

p r o s e c u t i o n  and defense w i t n e s s e s  w h o  will appear at sentencing
proceedings.

7) One of the most c o m plex m u r d e r  prosec u t i o n s  ever hel d  in 

Al a s k a  was the Jo h n  Kenneth Peel trial. Because this case involved 

extra o r d i n a r y  evidence problems, it p r o b a b l y  represents costs that are 

outside the norm. D u e  to this and other complications, Peel case costs 

included two grand j u r y  p roceedings and two trials. But there can be no 

question that the state w i l l  have to p r o vide a n e arly comparable effort 

if it is to p r e vail in death p e n alty cases. By comparison, capital 

felony trials w i l l  be held in two parts, n e c e s s i t a t e  considerable expert 

tes t i m o n y  and depositions, involve two separate sets of witnesses, and 

require extensive staff travel. For this reason, the average 

p r o s e c u t i o n  costs of a b i f u rcated capital felony case has bee n  projected 

to be $ 284,300 or 48% of the $ 597,000 cost of the first Peel trial.

8) The cost for appeals is shown only through the third year; 

however, this cost w i l l  u l t i m a t e l y  grow enormously. The average length 

of time b e t w e e n  a de a t h  sentence con v i c t i o n  and an e x ecution in the 

United States is ten years, and this average is growing each year. At 

some point, the state wi l l  hav e  to p r o v i d e  enough r e sources to respond 

to the appeals of forty or mo r e  c a p ital felony defendants, annually.

9) Consequently, the f o l l o w i n g  per trial expense estimates 

ha v e  b e e n  used to calculate the costs of this fiscal note.

Capital F e l o n y  Trials

- W i t n e s s  travel and Subsistence, $50,000 per case.

- Staff travel and Per Diem, $7,500 p er attorney, $5,000 per 

parapro f e s s i o n a l ,  $3,000 per secretary, per annum.

- Expert Witness Fees, $60,000 p e r  case.

- W i t n e s s  fees paid to others, $6,000 per case.

- D e p o s i t i o n / c o u r t  repo r t e r  charges, $20,000 p er case.

De a t h  Sentence A p p e l l a t e  R e v i e w

-  Staff Travel, $7,500 per attorney, $5,000 per 

parapro f e s s i o n a l ,  per annum.

- Expert W i t ness Fees, legal scholars for years two and 

three only, $30,000, each year. S o c i o - p s y c h i a t r i c  experts, 

$25,000, per annum.

- D e p o s i t i o n / c o u r t  repor t e r  costs, $10,000 per annum.
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Fiscal Analysis 

Cost Summary (First Y e a r  - FY 92 - Capital Trials)

Object

200-Travel

300-C o n t r a c t u a l  

Comm u n i c a t i o n s ,  copy, 

d o c u m e n t  production 

Expert W i t n e s s  

W i t n e s s  Fees 

D e p o s t i o n s  

O ffice Space Leases 

WP M a i n t e n a n c e  

W e s t l a w

A t t y  V A tt y  IV A t t y  IV

Assoc. 

Att y  I P /A II
Legal 

Sec I

Legal 

Sec I TOTAL

77.9 73.4 73.4 47.8 44.9 33.1 33.1 383.6
77.9 73.4 73.4 47.8 44.9 33.1 33.1 383.6

20.0 20.0 20.0 20.0 20.0 -0- -0- 100.0
n 7.5 7.5 7.5 5.0 5.0 3.0 3.0 38.5
27.5 27.5 27.5 25.0 25.0 3.0 3.0 138.5

3.6 3.6 3.6 2.4 2.4 2.4 2.4 20.4
24.0 24.0 24.0 24.0 24.0 -0- -0- 120.0
2.4 2.4 2.4 2.4 2.4 -0- -0- 12.0

8.0 8.0 8.0 8.0 8.0 -0- -0- 40.0

3.9 3.9 3.9 2.7 2.2 2.2 2.2 21.0

-0- -0- -0- -0- -0- 1.5 1.5 3.0

1.2 1.2 1.2 1.2 1.2 -0- -0- 6.0

43.1 43.1 43.1 40.7 40.2 6.1 6.1 222.4

4 0 0 - S u p p l i e s

Office Co n s u m a b l e s 1.8 1.8 1.8 1.8 1.8 1.2 1.2 11.4

L a w  L i b r a r y 1.2 1.2 1.2 1.2 1.2 -0- -0- 6.0

N e w  P o s i t i o n  Supplies 1.5 1.5 1.5 1.5 1.5 1.5 1.5 10.5

4.5 4.5 4.5 4.5 4.5 2.7 2.7 27.9

5 0 0 - E q uipment
N e w  P o s i t i o n  Equipment 2.5 2.5 2.5 2.5 1.5 1.5 1.5 14.5

PC/Word P r o c e s s i n g  4.0 4.0 4^0 4.0 4.0 6.5 6.5 33.0
6.5 6.5 6.5 6.5 5.5 8.0 8.0 47.5

T O T A L  159.5 155.0 155.0 124.5 120.1 52.9 52.9 819.9
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Cost Sununary (Second and Third Years A d d i t i o n s  - FY 93 and FY 94 - Capital T rials )

Second Year

Object Att y  V

100-Salaries & Bene f i t s  77.9

77.9

200-Travel

Witness travel & Subsist 50.0 

Staff travel and per d i e m  7.5

57.5

300-Co n t r a c t u a l  

C o m munications, copy, 

d ocument pro d u c t i o n  

Expert Witness 

Witness Fees 

D e p o s t i o n s  

Office Space Leases 

WP M a i n t e n a n c e  

W e s t i a w

4 00 - Supplies 

Office Co n s u m a b l e s  

Law L i b r a r y  

N ew Posi t i o n  Supplies

5 00 - Equipment

N e w  Position Equipment

PC/Word P r o c e s s i n g

T O T A L

3.6

60.0

6 . 020.0
3.9

- 0 -
1 . 2

94.7

241.1

Assoc. 

A t t y  I

47.8

47.8

50.0 

5.0

55.0

3.6 

60.0

6.0
20.0
2.7 

- 0 -  
1 . 2

93.5

Legal
Third Year

Legal

2.5 

4.0

6.5

207.3

Sec I T O T A L A t t y  IV P/A II Sec I TOTAL

33.1 158.8 73.4 44.9 33.1 151.4
33.1 158.8 73.4 44.9 33.1 151.4

- 0 - 100.0 50.0 50.0 -0- 100.0
3.0 15.5 7.5 5.0 3.0 15.5
3.0 115.5 57.5 55.0 3.0 115.5

2.4 9.6 3.6 3.6 2.4 9.6

-0- 120.0 60.0 60.0 -0- 120.0

- 0 - 12.0 6.0 6.0 -0- 12.0

-0- 40.0 20.0 20.0 -0- 40.0

2.2 8.8 3.9 2.2 2.2 8.3

1.5 1.5 -0- -0- 1.5 1.5

-0- 2.4 1.2 1.2 -0- 2.4

6.1 194.3 94.7 93.0 6.1 193.8

1.2 4.8 1.8 1.8 1.2 4.8

-0- 2.4 1.2 1.2 -0- 2.4

1.5 4.5 1.5 1.5 1.5 4.5

2.7 11.7 4.5 4.5 2.7 11.7

1.5 6.5 2.5 2.5 1.5 6.5

6.5 14.5 4.0 4,0 6.5 14.5

8.0 21.0 6.5 6.5 8.0 21.0

52.9 501.3 236.6 203.9 52.9 493.4
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Cost S u m m a r y  (Second and Th i r d  Years A d ditions - FY 93 and FY 94 - Appellate R e v i e w  Process)

Object Att y  V

Second Year

Assoc. 

Atty I

I.egal 

Sec I T O T A L

Third Year

Att y  IV P/A,II

Legal 

Sec I TOTAL

100- S alaries & Bene f i t s  77.9 47.8 33.1 158.8 73.4 44.9 33.1 151.4

77.9 47.8 33.1 158.8 73.4 44.9 33.1 151.4

200-Travel

Staff travel and per diem  7.5 5.0 -0-

7.5 5.0 - 0-

12.5

12.5

7.5

7.5

5.0

5.0

- 0 -
- 0-

12.5

12.5

Tl
tu00
<c

VO

o
l-t)

300-Contra c t u a l  

C o m munications, copy, 

document p r o duction 

Expert Witness 

D e p o s t i o n s  

O ffice Space Leases 

W P  M a i n t e n a n c e  

W e s tlaw

3.6

30.0

5.0

3.9

- 0 -
2.4

44.9

3.6 

25.0

5.0

2.7 

- 0 -  
2.4

38.7

2.4 

- 0 -  
- 0 -  
2.2

1.5 

- 0 -  
6.1

9.6

55.0

10.0 
8 . 8  
1.5 

4.8

89.7

3.6

- 0 -
- 0 -
3.9 

- 0 -  
2.4

9.9

3.6

- 0 -
- 0 -
2.2
- 0 -
2.4

8 . 2

2.4 

- 0 -  
- 0 -  
2.2

1.5 

- 0 -  
6.1

9.6

- 0 -
- 0 -
8.3

1.5

4.8

24.2

4 0 0 -Supplies 

Office C o n s u mables 

Law L i b r a r y  

N ew Posi t i o n  Supplies

1.8
1.2
1.5

4.5

1 , 8
1 . 2
1.5

4.5

1.2
- 0 -
1.5

2.7

4.8

2.4

4.5 

11.7

1.8
1 .2
1.5

4.5

1.8
1.2
1.5

4.5

1.2
- 0 -
1.5

2.7

4.8

2.4

4.5 

11.7

5 0 0 - Equipment

N e w  P o s i t i o n  Equipment

PC/Word Pro c e s s i n g

2.5 

4.0

6.5

2.5 

4.0

6.5

1.5

6.5 

8.0

6.5

14.5

21.0

2.5 

4.0

6.5

1.5 

4.0

5.5

1.5

6.5 

8.0

5.5

14.5

20.0

TOTAL 141.3 102.5 49.9 293.7 101.8 68.1 49.9 219.8
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1 0 0  - P e r s o n a l  Services 383.6 542.4 693.8 693.8 - 0 -  158.8 310.2 310.2

200 - T ravel

300 - C ontractual

400 - Supplies

138.5 254.0 369.5 369.5 - 0 -  12.5 25.0

27.9 29.1 36.3 31.8

222.4 416.7 610.5 610.5 -0- 89.7 113.9 113.9

500 - Equipment 47.5 21.0 21.0 2 1 . 0  2 0 . 0

TO T A L 819.9 1,263.2 1,731.1 1,705.6 - 0- 293.7 488.0 463.5

Cummul a t i v e  Implementation Cost by Y e a r

P rosecution Costs Appellate Review Costs

Object Y e a r  1 2 Year 3 Year 4 Year 1 Y e a r  2 Year 3 Year 4
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T h e  p a s s a g e  of death pena lty legisl a t i o n  w o u l d  have a 
d r a m a t i c  fiscal i mpact on the O f f i c e  of Public Advocacy. The 
O P A  is p u r e l y  a reacti ve a gency and m u s t  p r ovi de legal repre­
sen t ation to indigent criminal d e f e n d a n t s  in cases w h e r e  the 
A l a s k a  P u b l i c  D e f e n d e r  A gency has a c o n f l i c t  of interest.

This o ffic e ' s  e s t ima te that it w i l l  be responsible for 
three c a p i t a l  cases in FY92 is d e p e n d e n t  u p o n  the following two 
assumptions: (1) a slight numeri cal increase in the n umbe r of
first d e g r e e  m u r d e r  cases w h i c h  fall w i t h i n  the O P A  statutory 
mandate, a n d  (2) the D e p a r t m e n t  of L a w  will r e quest the death 
p e n a l t y  in o n l y  o n e - t h i r d  of all F i r s t  D e g r e e  M u r d e r  cases.

T h e  O f f i c e  of Public A d v o c a c y  w o u l d  a ssig n at least two 
e x p e r i e n c e d  attorneys to each c a p i t a l  case in accor dance w i t h  
the p o l i c y  o f  numerous states in w h i c h  the d e a t h  p e n a l t y  has 
b e com e law. Each case will n e c e s s i t a t e  an e x h a u s t i v e  pretrial 
investigatio n, con tracts w i t h  n u m erous  e x p e r t  witnesses, and 
e x t e n s i v e  l i t i g a t i o n  of legal issues d u r i n g  the pretrial 
proceedings, trial and numerous a p p e l l a t e  stages.

v
T h e  N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  e s t i m a t e d  expert 

w i t ness fees at $60,000 per case. Further, travel costs will 
be e x t r a o r d i n a r l y  high because this A n c h o r a g e - b a s e d  death
pe n a l t y  t e a m  m u s t  provide  statewide representat ion.

.. ** *

It is a n t i c i p a t e d  that the O f f i c e  of P u b l i c  Advocacy 
will have to c o n t r a c t  for r e p r e s e n t a t i o n  in a t  least one 
death p e n a l t y  case per year. Such a case w o u l d  arise when 
OPA has a c o n f l i c t  of interest. The N e w  Y o r k  Defender 
A s s o c i a t i o n  has e s t i m a t e d  the co st of d e f e n s e  services in 
each case  to be $350,000.
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SB17 continued:

P e r s o n a l  Services 

Anchorage'

A t t o r n e y  V
S a l a r y  & Benefits = $ 79.6

A t t o r n e y  IV
S a l a r y  & Benefits = 74.8

I n v e s t i g a t o r  III 
• S a l a r y  & Benefits - 52.0

L e g a l  S e c r e t a r y  I = 32.8

S u b t o t a l  Pers onal Services $239.2

Travel

N e c e s s a r y  t r a v e l  for court hearings, 
investigatio n, e xper t witnesses, etc. 35.0

C o n t r a c t u a l

A d d i t i o n a l  office^'for four positions 
in A n c h o r a g e  = $16,200 16.2

E x per t w i t n e s s  fees based on three
cases per y e a r  at $60,000 per case '" 180.0

C o n t r a c t  r e p r e s e n t a t i o n  for one case 
per yea r w h e r e  O P A  has a c o n flict o f  
interest at $350,000 per case 350.0

S u b t o t a l  C o n tractual $546.2

Supplies

Stationary, l i b r a r y  and office
supplies for four new positions at
$1,000 p e r  p o s i t i o n  = $4,000 4.0

E q u i pment

Office f u r n i t u r e  and equipment for
three p r o f e s s i o n a l  positions at $3,635
each and one legal secretary at $7,369 18.3

T O T A L : $ 8 4 2 . 7
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T h e  p a s s a g e  o f  d e a t h  p e n a l t y  l e g i s l a t i o n  w o u l d  h a v e  a  
d r a m a t i c  f i s c a l  i m p a c t  o n  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y .  T h e  O P A  
i s  p u r e l y  a  r e a c t i v e  a g e n c y  a n d  m u s t  p r o v i d e  l e g a l  r e p r e s e n t a t i o n  
w h e n  a p p o i n t e d  b y  t h e  c o u r t .  T h e  O P A  i s  r e s p o n s i b l e  f o r
p r o v i d i n g  r e p r e s e n t a t i o n  t o  i n d i g e n t  c r i m i n a l  d e f e n d a n t s  i n  c a s e s  
w h e r e  t h e  A l a s k a  P u b l i c  D e f e n d e r  A g e n c y  h a s  a  c o n f l i c t  o f  
i n t e r e s t .

S e c t i o n  9 o f  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  s u b s t i t u t e  
f o r  t h i s  b i l l  a d d s  a  n e w  c h a p t e r  t o  A S  1 2 ,  w h i c h  g r a n t s
p r o s e c u t o r s  t h e  d i s c r e t i o n  w h e t h e r  t o  s e e k  t h e  d e a t h  p e n a l t y
a g a i n s t  a  d e f e n d a n t .  T h e  D e p a r t m e n t  o f  L a w  h a s  e s t i m a t e d  t h a t  i t  
w o u l d  s e e k  t h e  d e a t h  p e n a l t y  i n  a p p r o x i m a t e l y  s i x  c a s e s  a n n u a l l y .  
T h e r e f o r e ,  O f f i c e  o f  P u b l i c  A d v o c a c y  a n t i c i p a t e s  t h a t  i t  w o u l d  b e  
r e s p o n s i b l e  f o r  t w o  c a p i t a l  c a s e s  i n  F Y 9 2 .  T h i s  e s t i m a t e  i s
d e p e n d e n t  u p o n  t h e  f o l l o w i n g  t w o  a s s u m p t i o n s :  ( 1 ) a  s l i g h t
n u m e r i c a l  i n c r e a s e  i n  t h e  n u m b e r  o f  c a p i t a l  f e l o n y  c a s e s  w h i c h  
f a l l  w i t h i n  t h e  O P A  s t a t u t o r y  m a n d a t e ,  a n d  ( 2 )  t h e  D e p a r t m e n t  o f  
L a w  w i l l  n o t  s e e k  t h e  d e a t h  p e n a l t y  i n  m o r e  t h a n  s i x  c a s e s  
a n n u a l l y .

T h e  C T f i c e  o f  P u b l i c  A d v o c a c y  w o u l d  a s s i g n  a t  l e a s t  t w o  
e x p e r i e n c e d  a t t o r n e y s  t o  e a c h  c a p i t a l  c a s e  i n  a c c o r d a n c e  w i t h  t h e  
p o l i c y  o f  n u m e r o u s  s t a t e s  i n  w h i c h  t h e  d e a t h  p e n a l t y  h a s  b e c o m e  
l a w .  E a c h  c a s e  w i l l  n e c e s s i t a t e  a n  e x h a u s t i v e  p r e t r i a l  
i n v e s t i g a t i o n ,  c o n t r a c t s  w i t h  n u m e r o u s  e x p e r t  w i t n e s s e s ,  a n d  
e x t e n s i v e  l i t i g a t i o n  o f  l e g a l  i s s u e s  d u r i n g  p r e t r i a l  p r o c e e d i n g s ,  
t r i a l ,  a n d  n u m e r o u s  a p p e l l a t e  s t a g e s .

T h e  N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  e s t i m a t e d  e x p e r t  
w i t n e s s  f e e s  a t  $ 6 0 , 0 0 0  p e r  c a s e .  F u r t h e r ,  t r a v e l  c o s t s  w i l l  b e  
e x t r a o r d i n a r i l y  h i g h  b e c a u s e  t h i s  A n c h o r a g e - b a s e d  d e a t h  p e n a l t y  
t e a m  m u s t  p r o v i d e  s t a t e w i d e  r e p r e s e n t a t i o n .

I t  i s  a n t i c i p a t e d  t h a t  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y  
w i l l  h a / e  . t o  c o n t r a c t  f o r  r e p r e s e n t a t i o n  i n  a t  l e a s t  o n e  d e a t h  
p e n a l t y  c a s e  p e r  y e a r .  S u c h  a  c a s e  w o u l d  a r i s e  w h e n  O P A  h a s  a  
c o n f l i c t  o f  i n t e r e s t .  T h e  N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  h a s  
e s t i m a t e d  t h e  c o s t  o f  d e f e n s e  s e r v i c e s  i n  e a c h  c a s e  t o  b e  
$ 3 5 0 , 0 0 0 .



S a l a r y  & B e n e f i t s  =

Legal S e c r e t a r y  I =

S u b t o t a l  P e r s o n a l  Services 

Travel

N e c e s s a r y  travel for court hearings, 
investiga tion, e xp ert w itnesses , e t c -. .

C o n t r a c t u a l

A d d i t i o n a l  office for four posit i o n s  
in A n c h o r a g e  = $16,200

E x p e r t  w i t n e s s  fees b a s e d  on two 
cases per y e a r  at $60,000 p e r c a s e

C o n t r a c t  r e p r e s e n t a t i o n  for one case 
per year w h e r e  O P A  has a c o n f l i c t  of 
in t er est at $350,000 per case

S u b total C o n t r a c t u a l

Supplies

Stationary, l i brary and office 
supplies for four n e w  p o s i t i o n s  at 
$1,000 per p o s i t i o n  = $4,000

Eq u i p m e n t

O f f i c e  furn iture and e q u i p m e n t  for 
three p r o f e s s i o n a l  p o s i t i o n s  at $3,635 
each and one legal s e c r e t a r y  at $7,369

35.0

16.2

1 2 0 . 0
350.0

$486.2

4.0 •

18.3

T O T A L : $782.7
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A L A S K A  C O U R T  S Y S T E M■■■ . •, ^r.-i . •' ^
S B  17 - C A P I T A L  P U N I S H M E N T

F I S C A L  I M P A C T

V o t e r  a p p r o v a l  o f  c a p i t a l  p u n i s h m e n t  w i l l  r e s u l t  in a n  e s t i m a t e d  
10 c a p i t a l  p u n i s h m e n t  t rials each year. T h e s e  t r i a l s  w i l l  r e s u l t  
i n  a d d i t i o n a l  c o s t s  for the f o l l o w i n g  reasons:

1 . P e r s o n n e l  C o s t s  and R e l a t e d  C o s t s . E x t e n s i v e  legal r e s e a r c h  
is r e q u i r e d  f o r  c a p i t a l  offenses. A d d i t i o n a l  law c l e r k s  w i l l  b e  
n e e d e d  t o  r e s e a r c h  m o t i o n s  a n d  o t h e r  judicial questions. 
C o u r t r o o m  s e c u r i t y  will h a v e  to b e  s t r e n g t h e n e d  for t h e s e  cases. 
C o n t r a c t u a l  f u n d s  for s e c u r i t y  s e r v i c e s  in o t h e r  c o u r t s  will b e  
n e e ded.

2. T r a v e l  C o s t s . S i n c e  d e a t h  p e n a l t y  cases are o f t e n  s u b j e c t  to 
i n t e n s e  m e d i a  exposure, e x p e n s e s  a s s o c i a t e d  w i t h  jury 
s e q u e s t r a t i o n  a n d  w i t h  c h a n g e  of v e n u e  can be expected.

. J u r o r s  m u s t  be q u e s t i o n e d  i n d i v i d u a l l y  in 
c a s e s  and some c ourts h a v e  r e q u i r e d  q u e s t i o n i n g  in

M o r e  j u rors  m u s t  be c a l l e d  and the p r o c e s s  t akes
longer, w i t h  m o r e  c h a l l e n g e s  for cause, all of w h i c h  r e s u l t s  in
h i g h e r  j u r y  fee expenditures. Similarly, a d d i t i o n a l  b a i l i f f
c o s t s  c a n  b e  expected.

4. T r a n s c r i p t i o n  C o s t s . P r e p a r a t i o n  of the v o l u m i n o u s  r e c o r d  
w h i c h  a c c o m p a n i e s  a d e a t h  p e n a l t y  c a s e  w i l l  r e s u l t  in a d d i t i o n a l  
t r a n s c r i b i n g  costs.

5. E q u i p m e n t . C o u r t r o o m  s e c u r i t y  r e q u i r e m e n t s  will n e c e s s i t a t e  
t h e  i n s t a l l a t i o n  m e t a l  d e t e c t o r s  in m a j o r  court l o c a t i o n s  and the 
u s e  of h a n d - h e l d  d e t e c t o r s  in s m a l l e r  courts to s c r e e n  trial 
sp e c t a t o r s .

T h e  e s t i m a t e d  annual costs a s s o c i a t e d  w i t h  t h e s e  items are 
s u m m a r i z e d  in t h e  a t t a c h e d  schedule.



L a w  C l e r k  I, R a n g e  13D,
A n c h o r a g e ,  P F T  - 12 M o n t h s

L a w  C l e r k  I, R a n g e  13D,
F a i r b a n k s ,  P F T  - 12 M o n t h s

$ 2 9,3 40 $ 1 1 , 7 3 0  $ 4 1 , 0 7 0

33 , 8 1 6  1 2 , 7 1 0  4 6,526

T o t a l  P e r s o n a l  S e r v i c e s 8 7 , 5 9 6

Travel:

J u r y  s e q u e s t r a t i o n  - m e a l s  a n d  l o d g i n g 1 1 2 , 5 0 0

C o n t r a c t u a l :

S e c u r i t y  g u a r d  s e r v i c e s  for c o u r t s  o u t s i d e  A n c h o r a g e  

J u r y  fees 

B a i l i f f  c o s t s  

T r a n s c r i p t i o n

10,000

96.000

10.000 

50,000

T o t a l  C o n t r a c t u a l 16 6,000

E q u i p m e n t : (one-time items)

S t a n d a r d  o f f i c e  e q u i p m e n t  a n d  r e f e r e n c e  m a t e r i a l s  
f o r  l a w  c lerk s

W a l k - t h r o u g h  m e t a l  d e t e c t o r s  f o r  A nchorage ,
Fa i r b a n k s ,  Juneau, and K e t c h i k a n  a n d  h a n d - h e l d  
m e t a l  d e t e c t o r s  for o-ther s u p e r i o r  c o u r t s

3,249

12,450

T o t a l  E q u i p m e n t

T o t a l  F i r s t  Y e a r  Cost

15,699

$3 8 1, 795
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CONTINUATION of FISCAL NOTE ANALYSIS 
For Bill/Resolution Nn.CS SB 17 (Jud)

If this death penalty bill is enacted, representation of the poor in 

death cases must be adequate. The United States Supreme Court has 
recognized that death penalty cases require greater due process 

procedural safeguards than do non-capital cases. This is due to the 

severity and finality of a death sentence as well as the potential for 

killing an innocent person by mistake. Some degree of mistake is of 

course a potential problem in all criminal cases." In non-death cases, 
the system stands ready to correct those mistakes where they become 
known. An execution can never be corrected.

.Due to these considerations, the processing of a death case is much more • 
complex and expensive than other criminal cases. Not only are 

.extraordinary amounts of attorney time and substantial expert fees 

necessary in the guilt phase of a trial, but the penalty phase, in which 

a jur y  determines whether or not to put a person to death, takes on 

tremendous significance. This penalty phase requires extensive 
preparation, the use of psychiatric experts and family and friends from 

out-of-state, as well as other necessary expenditures.

Finally, even after ’the death penalty has been imposed, the appeal 
procedures in death penalty cases are lengthy and time consuming. After 

guilt and penalty phases of a case, the following procedures would be 

routinely necessary:

1. Motion to. modify before trial judge.

2. Appeal of conviction and sentence to Alaska Supreme Court.

3. Writ of certiorari to the United-States Supreme Court.

4. Post-conviction relief proceedings 1n state court. . .

5. Appeal of post-conviction relief proceedings in the Court of 
Appeals.

• • •

6.. Petition for hearing of post-conviction relief proceedings to the 
Alaska Supreme Court.

7. Petition for Writ of Habeus Corpus in the Federal District Court.

8. Appeal to the United States Court of Appeals.

9. Rehearing in the United States Court of Appeals.

10. Writ of certiorari to the United States Court of Appeals.

11. Commutation applications to executive branch.

12. Emergency stays to the United States Supreme Court. * »•



CONTINUATION of FISCAL NOTE ANALYSIS
F o r  Bill/Resolution Nn.CS SB 17 (Jud)

The figures in this fiscal note are based on an estimation of the number 
of cases which would have qualified under the bill as capital cases.

This agency handles approximately 30 first degree murder cases each 

year. On the assumption that one third or 10 of these cases would 

qualify as capital cases under.this bill, the specific figures were 
arrived at as follows:

.1. Personal Services

Given the complexity and intensity of effort involved in each death 

.penalty trial and penalty phase, many states recommend or require by * * 

statute that a minimum of two attorneys handle each death penalty case. 
Based on an estimated 10 cases per year, this agency would need two 

death penalty teams of two attorneys each to handle the trial and —  • • 
penalty phases of these cases. Two appellate attorneys would be 

necessary.to handle the appeals of these cases. In addition, each team 

of attorneys would require an investigator and legal secretary.

Use of this death penalty team concept will be needed to adequately * 

represent a client who faces the death penalty. Substantially more 

attorney time is required in a death penalty case than in a non-capital 
case. Extensive pre-trial motion practice would be required in each 

case. Given the lack of plea bargaining in Alaska, jury trials will be 

conducted in,all capital murder cases. These jury trials will be longer 

and more complex than in non-capital cases. The penalty phase of each 

case will require tremendous expenditures of attorney time in preparing 
for sentencing and coordinating professional and lay witnesses to 

testify. Finally, appeals of death penalty cases require extraordinary 

amounts of attorney time. The New York Defender Association estimates 

that preparation and argument before the United States Supreme Court 

alone would be equivalent to 883 hours attorney time.

2. Travel and Contractual Fees.

The New York State Defender Association’ has estimated that a minimum 

figure for expert witness fees and -travel must be $30,000 for the 

penalty phase per case. Experts in forensics, ballistics, blood 

analysis, hair analysis, eyewitness identification, psychiatry, and 
psychology could be necessary during the trial phase in each case, and 

man y  of these would be traveling from out-of-state. During the penalty

phase friends and family members of the defendant as well as

psychiatrists, psychologists and social workers would be involved. Thus

the contractual and travel costs for expert witnesses has been

calculated at $60,000 per case. This figure does not include any expert 

fees which might be necessary at the appellate stages. The amount of 

contractual fees estimated in this fiscal note is based on an estimated 

10 cases per year.
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3. Equipment and Supplies.

Other costs include expanded office space as well as equipment and 
supply money for additional personnel.

BUDGET SUMMARY

Personal Services:

Attorney V 79.6
Attorney IV 74.8
Investigator III 51.9
Legal Secretary I 32.8

Appellate Team - Anchorage

Attorney V 79.6
Attorney IV 74.8
Investigator III 51.9
Legal Secretary I 32.8

Guilty and Penalty Team-Fairbanks

Attorney V 90.2
Attorney IV 84.7
Investigator III 53.8
Legal Secretary I 33.9

T r a v e l :

Based on 10 Capital' cases per year 

Employee and non-employee (experts)

C o n t r a c t u a l :

Based on 10 Capital cases per y ear 

Experts 

Office space 

Anchorage, Fairbanks 
Printing 

• Communications

S u p p l i e s :

Office, law library

E q u i p m e n t :Office furniture and machines

400.0

40.0

5.0
5.0

TOTAL 740.8

225.0

TOTAL 450.0

27.0

6 0 -.0

TOTAL 1 5 0 2 .8

p a s e . of 1 6
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If this death penalty bill is enacted, representation of the poor in 

death cases must be adequate. The United States Supreme Court has 

recognized that death penalty cases require greater due process 

procedural safeguards than do non-capital cases. This is due to the 

severity and finality of a death sentence as well as the potential for 

killing an innocent person by mistake. Some degree of mistake is of 

course a potential problem in all criminal cases. In non-death cases, 
the system stands ready to correct those mistakes where they become 

known. An execution can never be corrected.

Due to these considerations, the processing of a death case is much more 
complex and expensive than other criminal cases. Not only are 

extraordinary amounts of attorney time and substantial expert fees 

necessary in the guilt phase of a trial, but the penalty phase, in which 

a jury determines whether or not to put a person to death, takes on 

tremendous significance. This penalty phase requires extensive 

preparation, the use of psychiatric experts and family and friends from 

out-of-state, as well as other necessary expenditures.

Finally, even after 'the death penalty has been imposed, the appeal 
procedures in death penalty cases are lengthy and time consuming. After 

guilt and penalty phases of a case, the following procedures would be 

routinely necessary:

Motion to modify before trial judge.

Appeal of conviction and sentence to Alaska Supreme Court. 

Writ of certiorari to the United States Supreme Court. 

Post-conviction relief proceedings in state court.

Appeal of post-conviction relief proceedings in the Court of 
Appeals.

Petition for hearing of post-conviction relief proceedings to the 
Alaska Supreme Court.

7. Petition for Writ of Habeus Corpus in the Federal District Court.

8. Appeal to the United States Court of Appeals.

9. Rehearing in the United States Court of Appeals.

10. Writ of certiorari to the United States Court of Appeals.

11. Commutation applications to executive branch.

12. Emergency stays to the United States Supreme Court.

2 16 
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The figures in this fiscal note are based on an estimation of the number 

of cases which would have qualified under the bill as capital cases.

This agency handles approximately 30 first degree murder cases each 

year. On the assumption that one third or 10 o f  these cases would 

qualify as capital cases under this bill, the specific figures were 

arrived at as follows:

1. Personal Services

Given the complexity and intensity of effort involved in each death 

penalty trial and penalty phase, many states recommend or require by * ‘ 

statute that a minimum of two attorneys handle each death penalty case. 

Based on an estimated 10 cases per year, this agency would need two 

death penalty teams of two attorneys each to handle the trial and 

penalty phases of these cases. Two appellate attorneys would be 

necessary to handle the appeals of these cases. In addition, each team 

of attorneys would require an investigator and legal secretary.

Use of this death penalty team concept will be needed to adequately 

represent a client who faces the death penalty. Substantially more 

attorney time is required in a death penalty case than in a non-capital 

case. Extensive pre-trial motion practice would be required in each 

case. Given the lack of plea bargaining in Alaska, jury trials will be 

conducted in all capital murder cases. These jury trials will be longer 

and more complex than in non-capital cases. The penalty phase of each 

case will require tremendous expenditures of attorney time in preparing 
for sentencing and coordinating professional and lay witnesses to 

testify. Finally, appeals of death penalty cases require extraordinary 

amounts of attorney time. The New York Defender Association estimates 

that preparation and argument before the United States Supreme Court 

alone would be equivalent to 883 hours attorney time. . .

2. Travel and Contractual F e e s .

The New York State Defender Association’ has estimated that a minimum 

figure for expert witness fees and-travel must be $30,000 for the 

penalty phase per case. Experts in forensics, ballistics, blood 
analysis, hair analysis, eyewitness identification, psychiatry, and 

psychology could be necessary during the trial phase in each case, and 
many of these would be traveling from out-of-state. During the penalty

phase friends and family members of the defendant as well as 
psychiatrists, psychologists and social workers would be involved. Thus

the contractual and travel costs for expert witnesses has been 
calculated at $60,000 per case. This figure does not include any expert 

fees which might be necessary at the appellate stages. The amount of 

contractual fees estimated in this fiscal note is based on an estimated 

10 cases per year.
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3. Equipment and S u p p l i e s .

Other costs include expanded office space as well as equipment and 

supply money for additional personnel.

BUDGET SUMMARY

Personal S e r v i c e s :

Guilt and Penalty Team-Anchorage

Attorney V 79.6

Attorney IV 74.8

Investigator III 51.9

Legal Secretary I 32.8

Appellate Team - Anc.horage

Attorney V 79.6

Attorney IV 74.8

Investigator III 51.9

Legal Secretary I 32.8

Guilty and Penalty Team-Fairbanks

Attorney V 90.2

Attorney IV 84.7

Investigator III 53.8
Legal Secretary I 33.9

T r a v e l :

Based on 10 Capital cases per yea r  
Employee and non-employee (experts)

Contr a c t u a l :

Based on 10 Capital cases per year 

Experts 

Office space 

Anchorage, Fairbanks 

Printing 

Communications

S u p p l i e s :

Office, law library

Eq u i p m e n t :

Office furniture and machines

TOTAL 740.8

225.0

TOTAL 450.0

27.0

60.0

TOTAL 1 5 0 2 .8

page —  of . 16
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SMS

w o u l d  h a v e a
_______  _mpact on the O ffice of Public Advocacy. T h e  O P A

  p u r e l y  a r e a ctive a g e n c y  and m u s t  provid e legal r e p r e s e n t a t i o n
w h e n  a p p o i n t e d  b y  the court. The O P A  is r e s p o n s i b l e  for
p r o v i d i n g  r e p r e s e n t a t i o n  to i n d igent cr iminal d e f e n d a n t s  in cases 
w h e r e  the A l a s k a  P u blic D e f e n d e r  A g e n c y  has a c o n f l i c t  o f
interest.

This o f f ice's  e s t i m a t e  that it w i l l  be r e s p o n s i b l e  for 
t hree c a pital cases in FY90 is d e p e n d e n t  upon the f o l l o w i n g  two 
assumpt ions: (1) a s light n u m e ric al increase in the n u m b e r  of
first de gree m u r d e r  cases w h i c h  fall w i t h i n  the O P A  s t a t u t o r y  
mandate , and (2) the D e p a r t m e n t  of L a w  w i l l  r e q u e s t  the d e a t h  
p e n a l t y  in o n l y  o n e - t h i r d  o f  all F i r s t  D egree M u r d e r  cases.

The O f f i c e  of P u b l i c  A d v o c a c y  w o u l d  a s s i g n  at l east two 
e x p e r i e n c e d  a t t o rneys to each capital  case in a c c o r d a n c e  w i t h  the 
p o l i c y  of n u m e r o u s  states in w h i c h  the death p e n a l t y  has b e c o m e
law. E a c h  case w i l l  n e c e s s i t a t e  an e x h a u s t i v e  p r e t r i a l
investig ation, c o n t ra cts w i t h  numerous e xper t w i t n e s s e s ,  and 
e x t e n s i v e  litiga t i o n  of legal issues d u r i n g  p r e t r i a l  pr oce e d i n g s ,  
trial, and n u m erous a p p e l l a t e  stages.

The N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  e s t i m a t e d  e x p e r t  
w i t n e s s  fees at $60,000 per case. Further, travel costs w i l l  be 
e x t r a o r d i n a r i l y  h i g h  b e c a u s e  this A n c h o r a g e - b a s e d  d e a t h  p e n a l t y  
team m u s t  p r o v i d e  st atewide representation.

It is a n t i c i p a t e d  that the Of fice o f  P u b l i c  A d v o c a c y  
w i l l  h a v e  to c o n t r a c t  for r e p r e s e n t a t i o n  in at least one d e a t h  
p e n a l t y  case per year. S u c h  a case w o u l d  arise w h e n  O P A  h a s  a 
c o n f l i c t  of interest. The N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  has 
e s t i m a t e d  the cost of d e f e n s e  services in each case to be 
$350,000.

page 2_
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SB17 continued:

Pe r so nal Servic es 

A n c h o r a g e  

A t t o r n e y  V
Sa l a r y  & B e n e f i t s  =

A t t o r n e y  IV
Sa l a r y  & B e n e f i t s  =

I n v e s t i g a t o r  III
S a l a r y  & B e n e f i t s  =

Legal S e c r e t a r y  I =

S u b t o t a l  P e r sonal Services

Travel

N e c e s s a r y  travel for c o u r t  hearings, 
investigation, e x p e r t  w i t n e s s e s ,  etc.

C o n t r a c t u a l

Ad d i t i o n a l  o f fice for four p o s i t i o n s  
in A n c h o r a g e  = $16,200

E x p e r t  w i t n e s s  fees b a s e d  on three 
cases per y e a r  at $60,000 per case

C o n t r a c t  r e p r e s e n t a t i o n  for one case 
per year w h e r e  O P A  has a c o n f l i c t  of 
interest at $350,000 per case

S u b t o t a l  C o n t r a c t u a l

Supplies

Stationary, library and o f f i c e  
supplies for four n e w  p o s i t i o n s  at 
$1,000 p er p o s i t i o n  = $4,000

E q u i p m e n t

O ffic e furniture and e q u i p m e n t  for 
three p r o f e s s i o n a l  p o s i t i o n s  at $3,635 
each and one legal s e c r e t a r y  at $7,369

TOTAL:

— i—

$ 79.6

74.8

52.0

32.8 

$239.2

35.0

16.2

180.0

350.0

$546.2

4.0

18.3

$842.7

page. of _ L
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CONTINUATION of FISCAL NOTE ANALYSIS
■

F o r  B i l l /R e s o lu t io n  No. _ _ s b _I7________

This bill would authorize capital punishment, classify murder 

in the first degree as a capital felony, and establish sentencing 

procedures for * capital felonies. The death sentence wo u l d  not be 

imposed unless at least one of several specified aggravating factors was 

found to exist and it w as not outweighed by m i t i gating factors. 

Capital felony trials would be bifurcated, or held in two parts. The 

first part would determine innocence or guilt; the second part would 

determine w h e t h e r  aggravating factors exist to justify the death 

sentence; whether mit i g a t i n g  factors exist to outweigh the aggravating 

factors; and w h e t h e r  the defendant should be sentenced to a term of

imprisonment or to death. In any event, bifurcated trials wil l  be

required for capital cases w h e n e v e r  there is a conviction. At the 

present time there are 10 to 12 first degree m urder convictions per year 

that would require bifurcated trials if the bill is enacted.

The De p a r t m e n t  of L a w  estimates that three or four first

degree m u r d e r  convictions, w i t h  a g g r a vating factors sufficient to

j u s tify a death sentence (and w h e r e  a  sentence of death is imposed) w i l l  

occur each year. The department also estimates it will probably attempt 

to obtain the death penalty in one o r  two additional first degree m u r d e r  

cases, where it m a y  not be successful. The experience in other states 

is that capital cases require far more in the w a y  of p r o s e cution and 

investigative resources than ordin a r y  m u r d e r  cases. Because a human 

life is at stake, .the defense of these cases is extremely vigo r o u s  and 

no expense is spared’. It is enti r e l y  conceivable that the same level of 

state resources n e e d e d  for the John Peel and Neil Mac Kay cases w i l l  be 

needed for man y  of the - capital m u r d e r  trials. C o n sequently

substantially greater pr o s e c u t i o n  resources will be n e e d e d  w h e n e v e r  

death penalty a g g r a vating factors are present.

At the appellate level some c ontractual assistance from

c o nstitutional law experts wil l  be needed to d efend against initial 

challenges to the law based on due process, equal p r o t e c t i o n  and the 

cruel and u n u sual p u n i shment doctrine.. Such ct allenges should be 

expected during the first two or three years af t e r  the provisions of

this bill go into effect. Otherwise the bil l  provides for a

s t r aightforward appeals process to the A l a s k a  Supreme Court, but capital 

sentences w i l l  n onetheless result in lengthy and complicated appellate 

litigation. This is because of the substantial a p pellate avenues that 

are a v ailable to de f e n d a n t s  in capital cases in the federal court system. 

That s ystem includes original applic a t i o n  to the U.S. Dist r i c t  Court, 

appeals from these p r o c e edings to the U.S. Circuit Court of Appeals, and 

f urther appeals f r o m  both state and federal p roceedings to the U.S.

Supreme Court. Typically, appeals m o v e  bot h  up and down through the

f ederal s y stem on remands for rehearings and a d d itional fact finding.

Consequently, it should be expected that years can pass before a capital

sentence is carried out.

Based on these considerations, at least two full-time 

attorneys, together w i t h  p a r a p r o f e s s i o n a l  and secretarial support
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elements, will be required to h andle the additional wo r k  made necessary 

by capital cases and the sentencing trials, during the first year. A 

third attorney position wi l l  be required beginning in the second year to 

h andle appeals w o r k ,  together k w i t h  a second legal secretary. Other 

fiscal note costs include w i t n e s s  travel and subsistence (25.0) that 

will be required by the prov i s i o n  for sentencing trials. The cost for 

U.S. Supreme Court and U.S. Circuit Court of Appeals brief printing 

($30.0), wh i c h  is a n e w  required expense, has also been included. The 

p ositions required by this bill w i l l  be located in the Office of Special 

P rosecutions and Appeals at Anchorage.

Substantial additional costs would be incurred by the 

Department of Corrections for facilities and staff for inmates who have 

b ee n  sentenced to de a t h  and are awaiting execution.

once of



200 - Travel

Witness travel and subsistence 

for sentencing trials

and trails.

300

Communications, copy & document 

Expert w i t n e s s  for sentencing 

trials.

Office space leases 

WP Mai n t e n a c e  

We s t l a w

400 - Commodities 

Office consumable 

L a w  L i b rary 

N e w  Posit i o n  Supplies

500 - Equipment

N ew p o s i t i o n  e q uipment

PC/Word P r o c e s s i n g

TO T A L

73.4 73.4 44.9 33.1 224.8

73.4 73.4 44.9 33.1 224.8

10.0 10.0 5.0 -0-

1 5.0 5.0 2.5 -0-

15.0 15.0 7.5 -0- 37.5

3.6 3.6 2.4 2.4
20.0 20.0 -0- -0-

4.1 4.1 3.3 2.2
-0- -0- -0- 1.4

1.2 1.2 1.2 -0-

28.9 28.9 6.9 6.0 70.7

1.8 • 1.8 1.8 1.2
1.2 1.2 1.2 -0-

1.5 1.5 1.5 1.5

4.5 4.5 4.5 2.7 16.2

2.5 2.5 1.5 1.5
4.0 4.0 4.0 6.5

6.5 6.5 5.5 8.0 26.5

128.3 128.3 69.3 49.8 375.7
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Fiscal Analysis SB 17

Cost Summary (Second Yea r  - FY 93)

First Year Cost Continued Second YearObj ect s Cost Total

Trial & Sentencing Staff A p peal A t t y (IV) Leg Sec I

100 - Salaries and 

Benefits

200 - Travel 

Witness travel and 

subsistence capital and 

sentencing trials

224.8

224.8

Out-of-State trials to 

defend appeals in the U.S. 

C ircuit Court of Appeals and 

the U.S. Supreme Court

300

Communications, Copying 

and document productionf /.

U.S. Supreme Court and 

U.S. Court of Appeals 

brief printing

Expert Witnesses

Office Space Leases

WP Maintenace

W e s t l a w

400 - Commodities 

O ffice Consumable 

L a w  L i b r a r y  

N e w  P o s i t i o n  Supplies

500 - Equipment

N e w  Posi t i o n  Equipment

PC/WP

TOTAL

40.0

13.7

1.4

3.6

- 0 -

343.2

7.5

3.6

30.0

20.0
4.1

1.2

58.9

6.5

150.8

33.0 331.2

33.0 331.2

37.5

7.5

45.0

2.4 18.0

30.0

60.0

2.2 20.0

1.4 2.8

4.8

6.0 135.6

1.2 9.6

4.8

1.5 3.0

2.7 17.4

1.5 4.0

6.5 10.5

8.0 14.5

49.7 543.7
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