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O f f e r e d :  5 / 8 / 9 0
R e f e r r e d :  R u le s 6 - 1 8 0 6 C

O r i g i n a l  s p o n s o r ( s ) :  REP. COTTEN, N a v a r r e ,  D a v id s o n ,  G ru enbe rg ,  B o y e r ,
Sha rp

IN  THE HOUSE BY THE FINANCE COMMITTL'F
SENATE TS FOR CS FOR HOUSE B L .L  NO. 5 41  (F in a n c e )

IN  THE LEGISLATURE OF THE-STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION 

A B ILL
F o r  an Act e n t i t l e d :  "An Act r e l a t i n g  t o  c e r t a i n  ag reem en ts ,  com p rom ise s ,

and s e t t l e m e n t s  e n t e r e d  i n t o  by th e  D epa r tm en ts  o f  
N a t u r a l  R e sou rc e s  and Revenue ; t o  l e g i s l a t i v e  a u d i t  
o f  th o s e  d ep a r tm en ts  and th e  r e l e a s e  o f  a r e p o r t  o f  
th e  a u d i t s ,  t h a t  may in c lu d e  o r  r e f e r  t o  c o n f i d e n t i a l  
i n f o rm a t i o n ,  t o  th e  l e g i s l a t u r e  and p u b l i c ;  and t o  
c o l l e c t i o n  and payments o f  r o y a l t i e s  f r om  s t a t e  
r e s o u r c e s ,  th e  i n t e r e s t  r a t e  on u npa id  t a x e s  and 
r o y a l t i e s  f rom  s t a t e  r e s o u r c e s ,  and th e  i n t e r e s t  r a t e  
on o v e rp a id  t a x e s . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  S e c t i o n  1 .  AS 2 4 . 2 0 . 2 7 1  i s  amended to  r e a d :

Sec . 2 4 . 2 0 . 2 7 1 .  POWERS AND DUTIES. The l e g i s l a t i v e  a u d i t  d i v i ­
s i o n  s h a l l

( 1 )  conduct a p e r fo rm an c e  p o s t - a u d i t  o f  b o a rd s  and com­
m is s io n s  d e s ig n a te d  i n  AS 4 4 . 6 6 . 0 1 0  and o f  th o se  p rog ram s and a c t i v ­
i t i e s  o f  a g en c ie s  s u b j e c t  t o  t e rm in a t i o n  as d e te rm in ed  i n  th e  manner 
s e t  ou t i n  AS 4 4 . 6 6 . 0 2 0  and 4 4 . 6 6 . 0 3 0 ,  and subm it th e  a u d i t ,  t o g e t h e r  
w i th  a w r i t t e n  r e p o r t ,  n o t  l a t e r  th an  the  f i r s t  day o f  th e  r e g u l a r
s e s s i o n  o f  th e  l e g i s l a t u r e  conven ing  i n  each v-.-.ar s e t  o u t  w i th  r e f e r ­
ence t o  b o a rd s ,  comm iss ions^  o r  agency prog rams whose a c t i v i t i e s  a r e .  
s u b je c t  t o  t e rm in a t i o n  as p r e s c r i b e d  i n  AS 4 4 . 4 6 ;

( 2 )  a u d i t  a t  l e a s t  once e v e ry  t h r e e  y e a r s  th e  books and 
accoun ts  o f  a l l  c u s t o d ia n s  o f  p u b l i c  fund s  and a l l  d i s b u r s i n g  o f f i c e r s
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( 3 )  a t  th e  d i r e c t i o n  o f  th e  L e g i s l a t i v e  Budget and A ud i t  
Comm ittee , conduce p e r fo rm an c e  p o s t - a u d i t s  on any agency o f  s t a t e  
g o ve rnm en t ;

( 4 )  c o o p e ra t e  w i th  s t a t e  a g en c ie s  by o f f e r i n g  a d v ic e  and 
a s s i s t a n c e  as r e q u e s te d  i n  e s t a b l i s h i n g  o r  im p ro v in g  th e  a c c o u n t in g  
systems used by s t a t e  a g e n c ie s ;

( 5 )  r e q u i r e  th e  a s s i s t a n c e  and c o o p e r a t i o n  o f  a l l  s t a t e  
o f f i c i a l s  and o t h e r  s t a t e  em p loyees i n  th e  i n s p e c t i o n ,  e x am in a t io n^  
and a u d i t  o f  s t a t e  agency books and a c c o u n t s ;

( 6 )  have ac ce s s  a t  a l l  t im e s  t o  th e  b o o k s ,  a c c o u n t s ,  r e -
p o r t s ^  o r  o t h e r  r e c o r d s ,  w h e th e r  c o n f i d e n t i a l  o r  n o t ,  o f  e v e r y  s t a t e  
agency ;

( 7 )  a s c e r t a i n ,  as n e c e s s a r y  f o r  a u d i t  v e r i f i c a t i o n ,  th e
amount o f  agency funds on d e p o s i t  i n  any bank as shown on th e  books o f  
th e  bank ; a [NO] bank may n o t  be h e ld  l i a b l e  f o r  making i n f o rm a t i o n  
r e q u i r e d  unde r t h i s  p a ra g ra p h  a v a i l a b l e  t o  th e  l e g i s l a t i v e  a u d i t  
d i v i s i o n ;

( 8 )  com p le te  s t u d i e s  and p r e p a r e  r e p o r t s ,  memoranda^ o r  
o t h e r  m a t e r i a l s  as d i r e c t e d  by th e  L e g i s l a t i v e  Budget and A ud i t  Com­
m i t t e e  ;

( 9 )  have d i r e c t  a c c e s s  t:o any i n f o rm a t i o n  r e l a t e d  t o  th e
management o f  th e  U n i v e r s i t y  o f  A la s k a  and have the  same r i g h t  o f  
a cces s  as e x i s t s  w i th  r e s p e c t  t o  e v e r y  o t h e r  s t a t e  agency^

( 1 0 )  p e r i o d i c a l l y
(A ) conduct a p e r fo rm an c e  a u d i t  o f  th e  t a x  f u n c t i o n s  

o f  the  Department o f  R evenue ; and
(B )  subm it th e  a u d i t  t o  th e  l e g i s l a t u r e  n o t  l a t e r  th an

the f i r s t  day o f  th e  n e x t  r e g u l a r  l e g i s l a t i v e  s e s s i o n ;

of the state;
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1 ( 1 1 )  a n n u a l ly
2 (A ) conduc t an a u d i t  o f  th e  r e s o l u t i o n  o f  d i s p u te d
3 r o y a l t i e s  by th e  D epa rtm en t o f  N a t u r a l  R e sou rc e s  and th e  r e s o l u ­
4 t i o n  o f  d i s p u te d  t a x e s  by th e  Depa rtm ent o f  Revenue unde r AS 4 3 . -
5 0 5 .0 6 0  and 4 3 . 0 5 . 0 7 0 :  and
6 (B )  p r e p a r e  a r e p o r t  summariz ing  th e  r e s u l t s  o f  th e
7 a u d i t  and subm it th e  a u d i t  and th e  r e p o r t  t o  th e  l e g i s l a t u r e  n o t
8 l a t e r  th an  th e  f i r s t  day o f  the  n e x t  r e g u l a r  l e g i s l a t i v e  s e s s i o n ;
9 th e  l e g i s l a t i v e  a u d i t o r  may d i s c l o s e  i n f o rm a t i o n  made c o n f i d e n ­

10 t i a l  by AS 4 3 . 0 5 . 2 3 0  t o  a comm ittee  o f  the l e g i s l a t u r e  m ee t ing  i n
11 e x e c u t i v e  s e s s i o n  i f  th e  comm ittee has adop ted  p r o c e d u re s  t o
12 p r o t e c t  the c o n f i d e n t i a l i t y  o f  th e  i n f o rm a t i o n .
13 *  Sec . 2 .  AS 3 8 . 0 5 . 0 3 5  i s  amended by add ing  new s u b s e c t i o n s  t o  r e a d :
14 ( g )  I f  th e  depa r tm en t e n t e r s  i n t o  n e g o t i a t i o n s  t o  compromise o r
15 s e t t l e  a d i s p u t e  between th e  d epa r tm en t and a p e r s o n  as t o  a r o y a l t y
16 o r  n e t  p r o f i t  payment i n v o l v i n g  a c la im  t h a t  t o t a l s ,  w i th  a p n l i c a b le
17 i n t e r e s t ,  $ 1 0 , 0 0 0 , 0 0 0  o r  m o re , th e  com m iss io n e r  s h a l l ,  n o t  l a t e r  th an
18 14 days a f t e r  commencement o f  n e g o t i a t i o n s ,  a d v i s e  th e  g o v e rn o r  t h a t
19 n e g o t i a t i o n s  have commenced, and s h a l l  p r o v i d e  n o t i c e  t o  the g o v e rn o r
20 a t  l e a s t  once d u r in g  each sub sequen t 3 0 -d a y  p e r i o d  t h a t  th e  nego -
21 t i a t i o n s  c o n t in u e .
22 ( h )  I f  th e  depa r tm en t p r o p o s e s  t o  comprom ise o r  s e t t l e  a d i s p u t e
23 between th e  depa r tm en t and a p e r s o n  as t o  a r o y a l t y  o r  n e t  p r o f i t
24 payment i n v o l v i n g  a c la im  t h a t  t o t a l s ,  v<ith a p p l i c a b l e  i n t e r e s t ,
25 8 1 0 , 0 0 0 , 0 0 0  o r  more , th e  c om m is s io n e r  may n o t  e n t e r  i n t o  an ag reement
26 to  compromise o r  s e t t l e  th e  d i s p u t e  w i th o u t  f i r s t  r e v iew in g  the  p r o -
27 posed  compromise o r  s e t t l e m e n t  w i t h  th e  g o v e r n o r .
28 ( i )  The com m iss ione r  may n o t  e n t e r  i n t o  a s e t t l e m e n t  o r  compro-
29 m ise o f  a d i s p u te  be tween th e  d epa r tm en t and a p e rs o n  as to  a r o y a l t y
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1 o r  n e t  p r o f i t  payment i t  th e  s e t t l e m e n t  o r  compromise p ro v id e '!  t h a t
2 i n f o rm a t i o n  r e l e v a n t  t o  th e  s e t t l e m e n t  o r  comprom ise , o r  th e  te rm s o f
3 th e  s e t t l e m e n t  o r  comprom ise , a r e  c o n f i d e n t i a l  beyond the c o n f id e n -
4 t i a l i t y  o t h e rw is e  p r o v id e d  f o r  by law .
5 ( j )  The com m iss ione r s h a l l  m a in t a in  f o r  re v iew  f u l l  documenta-
6 t i o n  o f  a s e t t l e m e n t  o r  compromise o f  a d i s p u t e  between the  depar tm en t
7 and a p e r s o n  as t o  a r o y a l t y  o r  n e t  p r o f i t  payment.
8 *  S ec . 3 .  AS 3 8 . 0 5 . 1 4 5  i s  amended by add ing  a new s u b s e c t i o n  t o  re a d :
9 ( c )  Payment o f  th e  r o y a l t y  t o  th e  s t a t e  unde r the  p r o v i s i o n s  o f

10 AS 3 8 . 0 5 . 1 4 5  - 3 8 . 0 5 . 1 8 1  becomes due on the  d a te  and i n  th e  manner
11 s p e c i f i e d  i n  th e  le a s e  o r  i n  a r e g u l a t i o n  adop ted  by the  com m iss ione r ,
12 and , i f  n o t  p a id  when i t  becomes due , b e a r s  i n t e r e s t  a t  th e  r a t e
13 s p e c i f i e d  i n  th e  r o y a l t y  ag reement o r  as o t h e rw is e  p r o v id e d  by law .
14 *  Sec . 4 .  AS 4 3 . 0 5 . 0 6 0  i s  amended by add ing  new s u b s e c t i o n s  t o  re a d :
15 ( b )  I f  th e  depa r tm en t e n t e r s  i n t o  n e g o t i a t i o n s  t o  r e s o l v e  a t a x
16 d i s p u t e  between th e  depa r tm en t and a t a x p a y e r  i n v o l v i n g  a c la im  t h a t
17 t o t a l s ,  w i th  a p p l i c a b le  p e n a l t y  and i n t e r e s t ,  $ 1 0 , 0 0 0 , 0 0 0  o r  more , th e
18 com m iss io n e r  s h a l l ,  n o t  l a t e r  th an  14 days a f t e r  commencement o f
19 n e g o t i a t i o n s ,  a d v i s e  the  g o v e rn o r  t h a t  n e g o t i a t i o n s  have commenced,
20 and s h a l l  p r o v id e  n o t i c e  t o  th e  g o v e rn o r  a t  l e a s t  once d u r in g  each
21 subsequen t 3 0 -d a y  p e r i o d  t h a t  th e  n e g o t i a t i o n s  c o n t in u e .
22 ( c )  I f  th e  depa r tm en t p ro p o s e s  t o  e n t e r  i n t o  an ag reement unde r
23 ( a )  o f  t h i s  s e c t i o n  t o  r e s o l v e  a t a x  d i s p u t e  between the  depa r tm en t
24 and a t a x p a y e r  i n v o l v i n g  a c la im  t h a t  t o t a l s ,  w i th  a p p l i c a b le  p e n a l t y
25 and i n t e r e s t ,  $ 1 0 , 0 0 0 , 0 0 0  o r  m o re , th e  com m iss io ne r  may no t e n t e r  i n t o
26 th e  ag reement w i th o u t  f i r s t  r e v iew in g  th e  p rop o sed  agreement w i th  th e
27 g o v e rn o r .
28 ( d )  I n  making an ag reement un de r  ( a )  o f  t h i s  s e c t i o n ,  n e i t h e r
29 the  d epa r tm en t n o r  th e  a t t o r n e y  g e n e r a l  may ag re e  t h a t  i n f o rm a t i o n
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1 r e l e v a n t  t o  th e  ag reem ent , o r  th e  te rm s o f  th e  ag reem en t , a r e  c o n f i -
2 d e n t i a l  beyond th e  c o n f i d e n t i a l i t y  o t h e rw is e  p r o v id e d  f o r  by law . The
3 depa r tm en t must m a in t a in  f o r  re v iew  f u l l  d o cum en ta t ion  o f  th e  a g re e -
4 m en t .
5 *  Sec . 5 .  AS 4 3 . 0 5 . 0 7 0  i s  amended by add ing  new s u b s e c t i o n s  t o  r e a d :
6 ( c )  I f  th e  depar tm en t e n t e r s  i n t o  n e g o t i a t i o n s  t o  compromise o r
7 s e t t l e  a t a x  d i s p u te  between th e  d epa r tm en t and a t a x p a y e r  i n v o l v i n g  a
8 c la im  t h a t  t o t a l s ,  w i th  a p p l i c a b le  p e n a l t y  and i n t e r e s t ,  $ 1 0 , 0 0 0 , 0 0 0
9 o r  m o re , th e  com m iss ione r s h a l l ,  n o t  l a t e r  th a n  14 days a f t e r  com-

10 mencement o f  n e g o t i a t i o n s ,  a d v i s e  th e  g o v e rn o r  t h a t  n e g o t i a t i o n s  have
11 commenced, and s h a l l  p r o v id e  n o t i c e  t o  the  g o v e rn o r  a t  l e a s t  once
12 d u r in g  each subsequen t 3 0 -d a y  p e r i o d  t h a t  th e  n e g o t i a t i o n s  c o n t in u e .
13 ( d )  I f  th e  departm en t p r o p o s e s  t o  compromise o r  s e t t l e  a t a x
14 d i s p u t e  between the depa rtm en t and a t a x p a y e r  i n v o l v i n g  a c la im  t h a t
15 t o t a l s ,  w i th  a p p l i c a b le  p e n a l t y  and i n t e r e s t ,  $ 1 0 , 0 0 0 , 0 0 0  o r  m ore , th e
16 com m iss ion e r  may no t  e n t e r  i n t o  th e  ag reement w i th o u t  f i r s t  re v iew in g
17 th e  p ro p o sed  compromise o r  s e t t l e m e n t  ag reement w i th  th e  g o v e rn o r .
18 ( e )  I n  comprom is ing a t a x  o r  p e n a l t y  u nde r t h i s  s e c t i o n ,  n e i t h e r
19 the  depa r tm en t n o r  the a t t o r n e y  g e n e r a l  may a g re e  t h a t  i n f o rm a t i o n
20 r e l e v a n t  t o  th e  comprom ise , o r  th e  te rm s o f  th e  comprom ise , a r e  c o n f i -
21 d e n t i a l  beyond the  c o n f i d e n t i a l i t y  o t h e rw is e  p r o v id e d  f o r  by law . The
22 depa r tm en t must m a in t a in  f o r  re v iew  f u l l  d o cum en ta t ion  o f  th e  compro-
23 m is s .
24 *  Sec . 6 .  AS 4 3 . 0 5 . 2 2 5  i s  amended t o  r e a d :
25 Sec . 4 3 . 0 5 . 2 2 5 .  INTEREST ON TAXES. U n le s s  o th e rw is e  p r o v id e d ,
26 when a t a x  l e v i e d  i n  t h i s  t i t l e  i s  n o t  p a id  on o r  b e f o r e  th e  d a te
27 p r e s c r i b e d  f o r  i t s  payment, [BECOMES DELINQUENT] i t  b e a rs  i n t e r e s t  a t
28 the  r a t e  o f  12 p e rc e n t  a y e a r .
29 *  Sec . 7 ,  AS 4 3 . 0 5 . 2 8 0 ( a )  i s  amended t o  r e a d :
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( a )  S im p le i n t e r e s t  [INTEREST] s h a l l  be a l l o w e d  and p a id  on any 
ove rpayment o f  a t a x  unde r t h i s  t i t l e  a t  th e  r a t e  p r e s c r i b e d  i n  
AS 4 3 . 0 5 . 2 2 5 .

SCS CSHB 541(Fin) -6- HB0541e
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907  ^65 3800

M  E M O R A N D U M M a y  8, 1990

SUBJECT: SCS CSHB 541 (Finance) "C" version

TO: Senator Drue P earce

FROM: Jack Chenoweth
Legislative

The subject of the legislation is a d m i n istr ation of certain 
of the state's revenue laws.

_ j
The m e a s u r e  n o w  before the Senate Finance Committee for c o n­
sideration addresses the following:

The key provisions of this bill are bill section 2 , a p p l i­
cable to disputed royalties, and bill sections 4 and 5 , a p p l i­
cable to disputed taxes. The se are parallel provisions. In 
summary, if the royalty or tax dispute involves $10 m i l lion 
or more, p e nalty and interest included, and negotiations to 
resolve, compromise, or settle the dispute are undertaken, 
the respo n s i b l e  commissioner (Natural Resources for r o y a l­
ties, Revenue as to taxes)

(1) must advise the governor w i t h i n  14 days that n e g o­
tiations have commenced, and keep the governor advised 
at 30 day intervals;

(2) must present to and r e v i e w  w i t h  the governor the 
propos ed resolution, compromise, or settlement before 
affixing Ignature;

(3) m a y  ? .t enter into a res 'lution, compromise, or 
settlement agreement if that agreement extends c o n­
fidentiality as to i n f ormation in or the terms of the 
agreement beyond what is autho r i z e d  by law;

(4) must mai ntain the p e r t inen t records of the r e s o l u­
tion, compromise, or settlement agreement available for 
review.



Senator Drue Pearce
Page 2 
May 8, 1990

Bill i '~:>n 1 amends the duties of the legislative auditor

(!) tc require that official to p e r i o d i c a l l y  conduct 
performance audits of the tax functions of the D e p a r t­
ment  of Revenue, and to report those audits during the 
n e x t  legislative session [page 2, lines 25 - 28]; and

(2) to require completion of annual audits of royalty 
and tax disputes and repo rting them to legislative c o m­
mittees in executive session w i t h  appropriate s a f e­
guards to protect c o n f i dentiality  [page 3, lines 1 - 
12].

Bill section 3 , applicable to interest due on delinquent 
royalty, spells out that a r o y a l t y  payment "becomes due on 
the date and in the m anner specified in the lease or [appli­
cable] regulation" [page 4, lines 10 - 11] a n d  that, if not 
p a i d  w h e n  due, draws interest as p r o v i d e d  i n  the royalt}' 
agreement or otherwise as p r o v i d e d  by law [page 4, line 11 - 
131.

Bill section 6 , applicable to interest due on delinquent 
taxes, makes  a technical drafting change.

Bill section 7 , applicable to interest payable b y  the state 
on ove rpaid taxes, clarifies that the interest payable  is 
simple interest.

JC :mi 
w k m i 6/094
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SUBJECT:

TO:

FROM:

SCS CSHB 541 (Finance) "C" v e r s i o n  

Senator Drue Pearce

Jack Chenoweth 
Legislative Coun,

The subject of the legislation is a d m i n i s t r a t i o n  of certain 
of the state's revenue l a w s .

The m e asure  n o w  before the Senate F i nance Committee for c o n­
sideration addresses the following:

The key provisions of this bill are b i l l  section 2 , a p p l i­
cable to disputed royalties, and b i l l  sections 4 and 5 , a p p l i­
cable to disputed taxes. T h 2 se are p a r a l l e l  provisions. In 
summary, if the royalty or tax dispute involves $10 million 
or more, p e nalty  and interest included, and negotiations Lo 
resolve, compromise, or settle the dis pute are undertaken, 
the r e spon sible commissioner (Natural R esources for r o y a l­
ties, Reven ue as to taxes)

(1) must advise the g overnor w i t h i n  14 days that n e g o­
tiations have commenced, and keep the governor advised 
at 30 day intervals;

(2) must present to and r e v i e w  w i t h  the governor the 
p r o p o s e d  resolution, compromise, or settlement before 
affixing signature;

(3) m a y  not enter into a resolution, compromise, or 
settlement agreement if that agree m e n t  extends c o n­
fidentiality as to information in or the terms of the 
agreement beyond what is a u t h o r i z e d  b y  law;

(4) must maintain the per ti n e n t  records of the r e s o l u­
tion, compromise, or s ettlement ag reement available for 
review.
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Bill sectic 1 amends the duties of the legislative auditor

(1) to require that official to p e r i o d i c a l l y  conduct 
p e r f o r m a n c e  audits of the tax functions of the D e p a r t­
me n t  of Revenue, and to report those audits during the 
ne x t  legislative session [page 2, lines 25 - 28]; and

(2) to r e quire completion of annual audits of royalty 
and tax disputes and rep orting them to legislative c o m­
mit t e e s  in executive session w i t h  appropr iate s a f e­
guards to protect c on fidentialit y [page. 3, lines 1 -

Bill section 3 , applicable to interest due on delinquent 
royalty, spells out that a royalty p a ymen t "becomes due on 
the date and in the manner specified in the lease or [appli­
cable] regula t i o n "  [page 4, lines 10 - 11] and that, if not 
p a i d  w h e n  due, draws interest as p r o v i d e d  .in the royalty 
agreement or otherwise as p r o vide d b y  law [page 4, line 11 -

Bill section  6 , applicable to interest due on delinquent 
taxes, mak es a technical drafting change.

Bill section 7 , applicable to interest p a yable by the state 
on o v e r p a i d  t a x e s , clarifies that the interest payable is 
simple interest.

JCrmi
w k m i 6/094
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April 3, 1989 - .

MEMORANDUM

TO:

ATTN: fj
FROM: Ginny Fay h \ r / (

Legislativ^AVial/ylst

RE: " IncentivesUto Settle Outstanding Corporate Tax Liabilities
Research Request 89.328

You requested information regarding procedures in other states to encourage 
settlement of state income tax liabilities. You are interested in changing 
Alaska's collection, interest, and penalties procedures for businesses that are 
deficient in paying their state income taxes. You asked that we discuss means 
of accomplishing this in light of practices at the federal level and in other 
states. Additionally, you wanted to know if other states have special tax 
courts and/or administrative judges to handle tax liability cases. You asked 
if other states required or allowed prepayment of liabilities pending the 
outcome of tax litigation. You are particularly interested in California's 
constitution and statutes that require prepayment of any disputed tax 
liabilities.

The major conclusions reached in this memorandum are that the Alaska 
Legislature could encourage prompt settlement of tax deficiencies by changing 
AS 43.05.225 to specify an interest rate greater than the present 12 percent 
simple interest charge. Interest could be tied to a floating financial 
indicator--such as the short-term Treasury Bill rate or Prime rate charged by 

--major banks--plus some premium (perhaps three to five percent). Ooing so would 
ensure that a business owing the state back-taxes does not receive use of its 
tax deficiency at a below market rate of interest. Alternatively, Alaska could
adopt a procedure similar to California, where any disputed tax~1iabiTiTTes.____
must be prepaid in order tn have judicial standing.

Further incentive could be provided bv charging compound interest on the 
outstanding deficiency (including penalties and interest charges). Presently,

~a business can pay oft the principal of a deficiency owed the state and 
indefinitely appeal its case in court without paying any interest on out­
standing penalty or interest charges. A compound interest provision could 
discourage this practice. Another incentive would be to specify that penalty 
and interest charges must be paid before the principal of the deficiency can 
be reduced.
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Interest Rate and Penalty Schedules

Alaska Statute 43.05.225 specifies a 12 percent (simple) interest rate to be 
charged on delinquent taxes. AS 43.05.220 assigns an additional civil penalty 
of five percent of the delinquency per month for failure pay taxes or file the 
proper forms. The penalty may not exceed 25 percent of the outstanding 
deficiency. Interest and penalty charges begin to accrue from the due date of 
the return (in cases of failure to file) or from the date the return is filed 
(in cases of underpayment of taxes). Conversely, the state is required to 
begin paying 12 percent annual interest on any overpayment of corporate income 
taxes if the taxpayer does not receive a return within 90 days of filing. None 
of the national tax organizations we contacted were able to supply a central CfQ compilation of interest and penalty charges in other states.

V The. Internal Revenue Service (IRS) charges a variable interest rate on
, , delinquent taxes based on the short-term federal Treasury Bill rate for a given

'■j_3> // quarter. For deficiencies, the rate charged is the 90 day T-Bill rate plus
three percentage points. For overpayments (refunds), it is the T-Bill rate 

_L /. plus two points. The IRS date of claim provisions are the same as Alaska's. 
T  (Attachment A is House Research Agency memorandum 87.313, which includes copies

of the relevant Alaska and federal laws.) Alaska is a signatory to the federal 
Tax Economic Fiscal Responsibility Act (TEFRA), which allows the state's 
Department of Revenue (DOR) to adopt most provisions of the IRS Tax Code. 
Alaska's treatment of deficiencies and refunds is an obvious departure from the 
IRS approach.

According to Carl Meyer, DOR < hief of Audit Appeals, one factor that acts as 
a disincentive for prompt settlement and payment of outstanding tax deficien­
cies is the simple interest rate charged by the state. A taxpayer must appeal 
a state assessment of tax deficiency within 60 days of the mailing date of the 

■ department's notice of action (see Attachment B for details of the appeals 
procedure). Once a request for appeal is filed, it is common for a corporation 
to pay off the principal of the deficiency pending the outcome of the appeal 
process.

The problem with this is that the state's assessment of back-taxes (following 
an audit) generally occurs several months after the company has filed its 
return. Thus, a delinquent taxpayer owes the principal of the deficiency as 
well as interest accrued and any penalty charges assessed by the DOR. Under

In Alaska, corporations are required to prepay their estimated tax 
liability on a quarterly basis. Corporations may file for an extension of up 
to six months on their annual return deadline. If a subsequent DOR audit 
reveals that the corporation prepaid less than 90 percent of its annual tax 
liability, DOR assesses a penalty of up to 25 percent of the outstanding 
deficiency. Thus it is common for deficient taxpayers to have accrued 
substantial penalty and interest charges before filing an appeal.



current statute, corporations may prepay the principal of their deficiency 
pending the outcome of their appeal without accruing further interest liability 
on already outstanding interest and penalty charges--effectively stopping the 
meter on its liability. On the other side of the issue, once DOR has received 
payment of the deficient principal, the agency is likely to be much more 
amenable to delays in the appeal process and has less incentive to settle the 
case promptly.

For overpayments of tax liability, the 12 percent annual interest rate paid by 
v. the state is an above (current) market rate of return for a corporation. Thus 
^  financial incentives in cases of disputed tax assessments appear to be weighted 

^1n the taxpayer's favor. Depending on one's viewpoint, this may or may not be 
/  a desirable statutory objective. Relative to Alaska's statute*, the IRS Tax 

f  Code provides greater incentive to settle disputes promptly.

Tax Courts and Administrative Procedures in Alaska and Other States

In Alaska, the administrative process for taxpayers protesting assessments, 
penalties or other actions by che DOR occurs at the agency level. Any taxpayer 
is entir.led to a formal hearing before the commissioner's office within 90 days 
of filing an appeal. Taxpayers are encouraged to settle disagreements at an 
informal conference prior to the formal hearing.

If a taxpayer disagrees with the formal hearing decision, within 30 days of the 
decision, he/she must file an appeal with the Superior Court in the district 
in which he/she resides. Department of Law (DOL) attorneys represent the state 
in court. In most cases, the court record and subsequent decision on the 
merits of the appeal is based entirely on information produced at the agency 
hearing. To introduce new material for /eview by the court, the taxpayer must 
file a motion for a de nqyo trial, which the courts have traditionally been 
very reluctant to accept.

Other states have established a variety of agencies and review procedures for 
revenue department rulings. Attachment C contains a comprehensive state by 
state compilation of these agencies and descriptions of each state's appeal 
procedures. In two states and the District of Columbia, special tax courts 
with judicial status have been established. Administrative review boards, 
which provide a review of tax rulings before any recourse to the courts, have

2
A de novo trial means trying a matter anew; the same as if it had not 

been heard before and as if no decision had been previously rendered.



April 3, 1989 
Page 4

been set up in twenty states. Four states require an independent review by a 
commission or board which performs administrative functions other than tax 
review but does not administer the tax in dispute. In the remaining states 
(including Alaska), the tax collecting agency itself conducts the review. 
Eleven states have more than one administrative review agency, where a separate 
property tax review board has been established to handle property tax appeals. 
Seven states have instituted small claims procedures to handle some taxpayer 
complaints.

According to Carl Meyer, the appeal process in Alaska works fairly efficiently. 
It is likely that establishment of a special tax appeals court would simply 
create a large backlog of cases by adding to the DOL workload. Auditors from 
DOR would have to educate DOL attorneys on the accounting complexities of each 
case instead of only those that are appealed to the Superior Court.

Prepayment of Liabilities Pending the Outcome of Tax Litigation

In Alaska, tax deficiencies, penalties and interest need not be paid prior to 
appealing a tax deficiency. For federal taxes, once the IRS has conducted an 
audit of a tax return and issued a notice of deficiency to the taxpayer, he/she 
has 90 days in which to appeal the case to a U.S. Tax Court. If the case is 
appealed, the IRS cannot issue an assessment until the case is decided in 
court, but the taxpayer may prepay the deficiency pending the outcome of the 
case. (There is no suspension of interest accrual until all charges are paid). 
If the case is not appealed, the IRS issues an assessment (after the 90 day 
period is up) which must be paid. Once payment is made, the taxpayer has six 
months in which to file an original action in federal District Court for a 
refund. In layman's terms, a taxpayer must pay before he/she can sue for a 
refund.

In California, all taxpayers can dispute state tax assessments. _In order to 
dispute a tax assessment in California, however, a taxpayer must hive paid the 
disputed tax. According to Glenn Rigby, chief counsel. California Franchise 
Tax Board, this feature tends to discourage challenges to tax assessments and 

is in marked contrast to Alaska's procedure. As mentioned above, in Alaska 
"disputed taxes do not have to be paid and the simple, tixed interest rate 
"charged essential ly results in a relatively low-inte^grrTgm~tirxorpdrati6ns 
~whiIe taxes are in disputed Prepayment of taxes encourages rapid settlement. 
California's prepayment requirement is established in state constitution as 
we 11 as statutorily. See Attachment D for pertinent sections.

According to Linda Spencer, staff attorney with the National Association of Tax 
Administrators (NATA), most states allow prepayment of tax deficiencies and 
many require full payment of all charges before allowing a taxpayer to file

*

C
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suit for a refund. None of the national tax organizations contacted had 
compiled a centralized list of state laws or regulations governing prepayment 
of tax liabilities pending the outcome of litigation. Attachment E contains 
two articles sent by NATA on this issue.

* * *

I hope we have provided enough information for ycur purposes; these are 
technical issues. I f y o u  have further questions, I suggest you call Carl Meyer 
at 465-2343. He is very knowledgeable on this subject and patient in 
explaining the intricacies of tax provisions.

Attachments

C

c



D e p a r tm e n t  o f  R e v en u e  May 7 ,  1 9 9 0
SENATE CS FOR CS FOR HOUSE B I L L  NO. 5 41  ( R e s o u r c e s )  

COMMENTS ON THE INTEREST PROVIS IO N
HB 541 p r o v i d e s  t h a t  t h e  i n t e r e s t  on  t a x e s  - -  c u r r e n t l y  12% 

s im p l e  i n t e r e s t  —  be c h an g ed  ( 1 )  t o  t r a c k  t h e  m a r k e t  r a t e ,  and ( 2 )  
t o  c ompound .  The m a r k e t  t r a c k i n g  p r o v i s i o n  i s  f i v e  p o i n t s  a b o v e  
t h e  f e d e r a l  r e s e r v e  r a t e .  A t  t o d a y ' s  r a t e ,  t h i s  p r o v i s i o n  w o u ld  
n o t  c h a n g e  t h e  n o m i n a l  r a t e  a t  a l l .  ( T o d a y ' s  f e d e r a l  r e s e r v e  r a t e  
i s  7%; f i v e  p o i n t s  a b o v e  t h a t  r a t e  i s  12%)

The c om pound ing  p r o v i s i o n  w ou ld  b r i n g  i n t e r e s t  on t a x e s  i n  
l i n e  w i t h  g ood  b u s i n e s s  p r o a c t i c e .  I n t e r e s t  w ou ld  a c c r u e  on  t h e  
e n t i r e  o u t s t a n d i n g  l i a b i l i t y ,  r a t h e r  t h a n  o n l y  on t h e  p r i n c i p a l .  
A House  R e s e a r c h  Agency  memorandum d a t e d  A p r i l  3 ,  1 9 0 9  c o n c l u d e s  
t h a t  a compound i n t e r e s t  p r o v i s i o n  i s  an i n c e n t i v e  t o  s e t t l e  
o u t s t a n d i n g  t a x  l i a b i l i t i e s .

YOU DON'T PUT MONEY IN  A SAVINGS ACCOUNT THAT DOESN’ T PAY
INTEREST ON ACCRUED INTEREST .
YOU COULD NOT BUY A HOUSE WITH A SIMPLE INTEREST PROVIS ION
I F  YOU CHARGE A BRAKE JOB TO YOUR EXXON CREDIT CARD, AND INCUR 
FINANCE CHARGES, THE FINANCE CHARGE WILL BE BASED ON THE TOTAL 
BALANCE, NOT J UST THE PR INC IPAL  1
The D e p a r t m e n t ' s  m os t  r e c e n t  t a x  a s s e s s m e n t  summary shows t h a t  

o u t s t a n d i n g  t a x e s  and i n t e r e s t  t o t a l  a b o u t  $ 2 . 9  b i l l i o n .  Abou t  
h a l f  o f  t h a t  i s  a c c r u e d  i n t e r e s t .  S h o u l d  t h e  S t a t e  c a r r y  t h e s e  
am oun t s  a t  s i m p l e  i n t e r e s t ?  No b a n k ,  f i n a n c i a l  i n s t i t u t i o n ,  o r  
e v e n  c o n s u m e r  c r e d i t  c a r d  company  w o u ld  do  s o .  N o r  w ou ld  t h e  I R S .  
The f o l l o w i n g  t a b l e  shows t h e  d i f f e r e n c e  i t  w o u ld  make .

INTEREST UNDER CURRENT LAW AND IIB 5 4 1  
A s s e s sm e n t  4 / 3 0 / 9 0  I n t e r e s t  i n  One Y e a r  ( M i l l i o n s )

C u r r e n t  Law HB 541
Tax A s s e s s e d :  $ 1 , 4 1 5  $ 1 6 9 . 8  $ 1 7 7 . 6
I n t e r e s t  A c c r u e d :  1 , 4 6 4   0_ 1 8 3 . 7
T o t a l :  $ 2 , 8 7 9  $ 1 6 9 . 8  $ 3 6 1 . 3
EFFECTIVE ANNUAL INTEREST RATE 5 . 9%  1 2 . 5 5 %

T a x p a y e r s ,  by t h e  r e t u r n s  t h e y  f i l e ,  c l a i m  t h e y  do  n o t  owe 
t h e s e  d i s p u t e d  a m o u n t s .  I f  s o ,  c h a n g i n g  t o  compound i n t e r e s t  w i l l  
n o t  a f f e c t  th em .  Bu t  i f  i t  t u r n s  o u t  t h a t  t h e y  do i n  f a c t  owe some 
o f  t h e s e  d i s p u t e d  a m o u n t s ,  t h e  S t a t e  s h o u l d  n o t  c a r r y  t h e  d e b t  a t  
an  e f f e c t i v e  i n t e r e s t  r a t e  o f  5 . 9 % .



=)
R E Q U I R E S  A C T I O N  N O W

REQUIRES MARKET INTEREST RATE TO BE PAID ON 
BACK TAXES

(See below)
—  IMPROVES ACCOUNTABILITY AND LEGISLATIVE 

OVERSIGHT FOR TAX PROGRAM

—  ADOPTS LEGISLATIVE RESEARCH STAFF RECOMMEN­
DATIONS FOR EXPEDITING TAX PAYMENTS (House 
Research Agency Memorandum April 3,1989)

IN T E R E S T  P A Y M E N T S  U N D E R  C U R R E N T  
L A W  A N D  U N D E R  H B  541

C u rre n t L a w  H B  541 
N O M IN A L  R A T E  (Today) 1 2 %  1 2 .5 5 %
E F F E C T IV E  R A T E  (Today’s

Outstanding Liabilities) 5 .9 %  1 2 .5 5 %
Department o f Revenue, May 8 ,1 9 9 0
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Speaker o f the House o f Representatives
O ffic ia l Business
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Memorandum

TO:

FROM:

DATE:

RE:

S e n a t o r  Johne  B i n k l e y
S e n a t o r  R i c k  U e h l i n g
C o -C ha irm en , S en a te  F in a n c e  C om m it tee

R e p r e s e n t a t i v e  Sam C o t t e n  
S p e a k e r  o f  th e  House

May 8 ,  1990

CSHB 541  ( F i n a n c e )
An A c t  r e l a t i n g  t o  c e r t a i n  a g r e e m e n t s ,  c om p rom ise s ,  and 
s e t t l e m e n t s  e n t e r e d  i n t o  b y  t h e  D ep a r tm e n ts  o f  N a t u r a l  
R e s o u r c e s  and R evenue ; t o  l e g i s l a t i v e  a u d i t  o f  t h o s e  
d e p a r tm en ts  and th e  r e l e a s e  o f  a  r e p o r t  o f  th e  a u d i t s , 
t h a t  may in c lu d e  o r  r e f e r  t o  c o n f i d e n t i a l  i n f o r m a t i o n ,  
t o  th e  l e g i s l a t u r e  and p u b l i c ;  and  t o  c o l l e c t i o n  and 
paym en ts  o f  r o y a l t i e s  f r o m  s t a t e  r e s o u r c e s ,  th e  i n t e r e s t  
r a t e  on  u n p a id  t a x e s  and r o y a l t i e s  f r o m  s t a t e  r e s o u r c e s ,  
and  th e  i n t e r e s t  ra te ,  on  o v e r p a i d  t a x e s

Y o u r  a s s i s t a n c e  i n  mov ing  th e  c a p t i o n e d  b i l l  f r o m  th e  S e n a te  F in a n c e  C om m it tee  
t o  t h e  S e n a t e  f l o o r  f o r  a c t i o n  t h i s  s e s s i o n  w o u ld  be  a p p r e c i a t e d .

I f  y o u  h a v e  an y  q u e s t i o n s  a b o u t  th e  b i l l ,  p l e a s e  do n o t  h e s i t a t e  t o  c o n t a c t  me 
o r  B i l l  M i l e s  o f  my s t a f f .  Thank y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  r e q u e s t .




