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S e n a te  C S  fo r  C S  fo r  H B  2 8 4  (C & R A )

It is the intent o f  the legislature that the p ro v isio n  in  S e c . 3 6 .9 0 .2 0 0  (lin es 24 through 29), relatin g  to federal m o n ey , doe9 n o t ap p ly  to the D ep artm en t o f  T ran sp o rtatio n  and P u b lic  F a c ilit ie s  fo r  fe d e ra l co st-re im b u rse m e n t p ro g ram s, E x a m p le s  o f  th is in clu d e the fe d e ra l-a id  h ig h w a y  and a v ia tio n  p rogram s. F ed eral fu n d s are not received prior to p aym en t o f  b ills , th erefo re , state general fu n d s are in itia lly  expended to p ay  co n tracto rs. P ro je c ts  p erform ed under these program s are su b ject to the 30 d a y  p ro v is io n .
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6 - 1 0 2 6 D4 / 2 / 9 0
L a b o r  and Commerce

O f f e r e d :
R e f e r r e d

Original sponsor(s): REP. BOYER, Donley, Furnace, Grussendorf, Boucher,
Foster, Gruenberg, Hudson, Koponen, Larson, Menard, Pettyjohn, Rieger, 
Sharp, Shultz, Taylor, Ulmer, Zawacki, Collins, Navarre, Leman

1 IN THE HOUSE BY THE C&RA COMMITTEE

2 SENATE CS FOR CS FOR HOUSE BILL NO. 284  (C&RA)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE -  SECOND SESSION

5 A BILL

6 For  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  t e r m s  and c o n d i t i o n s  u n d e r

7 w h i c h  p r i m e  c o n t r a c t o r s  and s u b c o n t r a c t o r s  a r e  p a i d

8 f o r  m a t e r i a l s  an d  s e r v i c e s  p r o v i d e d  t o  a p u b l i c

9 c o n s t r u c t i o n  p r o j e c t ;  and p r o v i d i n g  f o r  an  e f f e c t i v e

10 d a t e . "

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

12 *  S e c t i o n  1 .  AS 3 6 . 9 0  i s  amended  by  a d d i n g  new s e c t i o n s  t o  r e a d :

13 ARTICLE 2 .  PUBLIC CONSTRUCTION CONTRACT PAYMENTS.

14 S e c .  3 6 . 9 0 . 2 0 0 .  PAYMENT DEADLINE AND INTEREST. ( a )  The  s t a t e

15 o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e  s h a l l  pay  t h e  p r i m e  c o n t r a c t o r

16 f o r  s a t i s f a c t o r y  p e r f o r m a n c e  on  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w or k s

17 c o n t r a c t  w : ' h i n  30 c a l e n d a r  d a y s  o f  t h e  d a t e  t h e  s t a t e  o r  p o l i t i c a l

18 s u b d i v i s i o n  r e c e i v e s  a pa ym ent  r e q u e s t  f rom t h e  p r i m e  c o n t r a c t o r  t h a t

19 c o m p l i e s  w i t h  t h e  c o n t r a c t .  I f  a  p o l i t i c a l  s u b d i v i s i o n  i s  g o i n g  t o

20  u s e  g r a n t  money f o r  t h e  c o n t r a c t ,  t h e  s u b d i v i s i o n  s h a l l  p a y  t h e  p r i m e

21  c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  w i t h i n  21  c a l e n d a r  d a y s  o f  t h e

22  d a t e  t h e  s u b d i v i s i o n  r e c e i v e s  a p aym ent  r e q u e s t  t h a t  c o m p l i e s  w i t h  t h e

23 c o n t r a c t  o r  w i t h i n  21  c a l e n d a r  d a y s  o f  t h e  d a t e  t h e  s u b d i v i s i o n  a c -

24  t u a l l y  r e c e i v e s  t h e  g r a n t  m o n ey ,  w h i c h e v e r  i s  l a t e r .  I f  t h e  s t a t e  i s

25 g o i n g  t o  u s e  f e d e r a l  money f o r  t h e  c o n t r a c t ,  t h e  s t a t e  s h a l l  pay  t h e

26 p r i m e  c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  w i t h i n  2 1  c a l e n d a r  d a y s

27 o f  t h e  d a t e  t h e  s t a t e  r e c e i v e s  a  pa ym ent  r e q u e s t  t h a t  c o m p l i e s  w i t h

28  t h e  c o n t r a c t  o r  w i t h i n  21  c a l e n d a r  d a y s  o f  t h e  d a t e  t h e  s t a t e  a c t u a l l y

29 r e c e i v e s  t h e  f e d e r a l  m o n ey ,  w h i c h e v e r  i s  l a t e r .
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( b )  I f  t h e  p r i m e  c o n t r a c t o r  i s  n o t  p a i d  a s  r e q u i r e d  b y  ( a )  o f  

t h i s  s e c t i o n ,  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  p a y  i n t e r e s t  on  

t h e  u n p a i d  amount o f  t h e  r e q u i r e d  p ay m e n t  f ro m  t h e  2 1 s t  c a l e n d a r  d ay  

a f t e r  t h e  d a t e  r e q u i r e d  f o r  paym ent  u n d e r  ( a )  o f  t h i s  s e c t i o n  a t  an  

i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  amount  s e t  o u t  i n  AS 4 5 . 4 5 . 0 1 0 ( a ) .

( c )  I f  p a r t  o r  a l l  o f  a  pa ym e nt  i s  g o i n g  t o  b e  w i t h h e l d  f o r  

u n s a t i s f a c t o r y  p e r f o r m a n c e  o r  i f  t h e  p a y m e n t  r e q u e s t  made u n d e r  ( a )  o f  

t h i s  s e c t i o n  d o e s  n o t  c o m p l y  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  c o n t r a c t ,  

w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  r e c e i p t  o f  t h e  p ay m e n t  r e q u e s t  t h e  

s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  n o t i f y  t h e  p r i m e  c o n t r a c t o r  i n  

w r i t i n g  s t a t i n g  s p e c i f i c a l l y  why p a r t  o r  a l l  o f  t h e  pa yment  i s  b e i n g  

w i t h h e l d  and what  r e m e d i a l  a c t i o n s  may b e  t a k e n  by t h e  p r i m e  c o n t r a c ­

t o r  t o  r e c e i v e  t h e  f u l l  p a y m e n t .

( d )  I f  t h e  n o t i f i c a t i o n  by t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  

r e q u i r e d  by  ( c )  o f  t h i s  s e c t i o n  d o e s  n o t  c o m p l y  w i t h  ( c )  o f  t h i s

s e c t i o n ,  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  p ay  i n t e r e s t  on  t h e

w i t h h e l d  amount f ro m  t h e  e i g h t h  w o r k i n g  d ay  a f t e r  r e c e i p t  o f  t h e  

i n i t i a l  payment  r e q u e s t  u n t i l  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  

p r o v i d e s  n o t i c e  t h a t  d o e s  c o m p l y  w i t h  ( c )  o f  t h i s  s e c t i o n .

( e )  I f  p a r t  o r  a l l  o f  a  paym ent  i s  w i t h h e l d  u n d e r  ( c )  o f  t h i s  

s e c t i o n ,  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  pay t h e  w i t h h e l d  

amount  w i t h i n  21  c a l e n d a r  d a y s  a f t e r  t h e  p r i m e  c o n t r a c t o r  s a t i s f a c ­

t o r i l y  c o m p l e t e s  t h e  r e m e d i a l  a c t i o n s  i d e n t i f i e d  i n  t h e  n o t i c e .  I f  a 

p o l i t i c a l  s u b d i v i s i o n  i s  g o i n g  t o  u s e  g r a n t  money f o r  t h e  c o n t r a c t ,  

t h e  s u b d i v i s i o n  s h a l l  p ay  t h e  p r i m e  c o n t r a c t o r  w i t h i n  2 1  c a l e n d a r  d a y s  

a f t e r  t h e  p r i m e  c o n t r a c t o r  s a t i s f a c t o r i l y  c o m p l e t e s  t h e  r e m e d i a l  

a c t i o n s  i d e n t i f i e d  i n  t h e  n o t i c e  o r  w i t h i n  2 1  c a l e n d a r  d a y s  a f t e r  t h e

p o l i t i c a l  s u b d i v i s i o n  a c t u a l l y  r e c e i v e s  t h e  g r a n t  m o n e y ,  w h i c h e v e r  i s

l a t e r .  I f  t h e  s t a t e  i s  g o i n g  t o  u s e  f e d e r a l  money f o r  t h e  c o n t r a c t ,

SCS CSHB 2 8 4 (C&RA) -2- HB0284d



1 t h e  s t a t e  s h a l l  p ay  t h e  p r i m e  c o n t r a c t o r  w i t h i n  21  c a l e n d a r  d a y s  a f t e r

2 t h e  p r i m e  c o n t r a c t o r  s a t i s f a c t o r i l y  c o m p l e t e s  t h e  r e m e d i a l  a c t i o n s

3 i d e n t i f i e d  i n  t h e  n o t i c e ,  o r  w i t h i n  2 1  c a l e n d a r  d a y s  a f t e r  t h e  s u b d i -

4  v i s i o n  a c t u a l l y  r e c e i v e s  t h e  m on ey ,  w h i c h e v e r  i s  l a t e r .  I f  t h e  w i t h -

5 h e l d  amount  i s  n o t  p a i d  w i t h i n  t h e  2 1  c a l e n d a r  d a y s ,  t h e  s t a t e  o r

6 p o l i t i c a l  s u b d i v i s i o n  s h a l l  p ay  i n t e r e s t  on  t h e  w i t h h e l d  amount  from

7 t h e  2 1 s t  c a l e n d a r  d a y  a t  an  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  amount

8 s e t  o u t  i n  AS 4 5 . 4 5 . 0 1 0 ( a ) .

9 ( f )  The o b l i g a t i o n  t o  p ay  i n t e r e s t  u n d e r  t h i s  s e c t i o n  d o e s  n o t

10 a p p l y  t o  r e t a i n a g e .

11 ( g )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c

12 w or k s  c o n t r a c t s  made by a  p o l i t i c a l  s u b d i v i s i o n  t h a t  h a s  a  p o p u l a t i o n

13 u n d e r  8 0 0 .

14 S e c .  3 6 . 9 0 . 2 1 0 .  REQUIRED CONTRACTUAL TERMS. ( a )  The p r i m e

15 c o n t r a c t o r  and  a s u b c o n t r a c t o r  on  a p u b l i c  c o n s t r u c t i o n  o r  p u b l i c

16 w o r k s  c o n t r a c t  s h a l l  i n c l u d e  i n  a s u b c o n t r a c t  b e t w e e n  t h e  p r i m e  c o n -

17 t r a c t o r  and s u b c o n t r a c t o r  f o r  t h e  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w or ks

18 a  c l a u s e  t h a t  r e q u i r e s  t h e  p r i m e  c o n t r a c t o r

19 ( 1 )  t o  p ay  t h e  s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e

20  u n d e r  t h e  s u b c o n t r a c t  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  r e c e i v i n g  p a y -

21  ment  f rom  w h i c h  t h e  s u b c o n t r a c t o r  i s  t o  b e  p a i d ;

22 ( 2 )  t o  p ay  t h e  s u b c o n t r a c t o r  a l l  r e t a i n a g e  due  u n d e r  t h e

23 s u b c o n t r a c t  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  f i n a l  payment  i s  r e c e i v e d

24 fro m  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  o r  a f t e r  t h e  n o t i c e  p e r i o d

25 u n d e r  AS 3 6 . 2 5 . 0 2 0 ( b )  e x p i r e s ,  w h i c h e v e r  i s  l a t e r ;

26 ( 3 )  t o  p a y  t h e  s u b c o n t r a c t o r  i n t e r e s t  on  an  amount t h a t  i s

27 n o t  p a i d  i n  a c c o r d a n c e  w i t h  ( 1 )  o f  t h i s  s u b s e c t i o n  f o r  t h e  p e r i o d

28 b e g i n n i n g  on  t h e  d ay  a f t e r  t h e  r e q u i r e d  paym ent  d a t e  and e n d i n g  on  t h e

29 d ay  on  v ' . i c h  payment  o f  t h e  amount  d ue  i s  made; t h e  i n t e r e s t  s h a l l  be

HB0284d -3- SCS CSHB 284(C&RA)



n  ■ ■ ■ ■ M H W il in iB  ■ M i l l *  m il I I I * * H i l l  W m n ~  i i i i i im im ib b ip iwI
I t ■ t . ■> I

#

1 c o m p u t e d  a t  an  i n t e r e s t  r a t e  t h a t  i .s e q u a l  t o  t h e  amount  s e t  o u t  i n

2 AS 4 5 . 4 5 . 0 1 0 ( a ) ;

3 ( 4 )  t o  p a y  i n t e r e s t  o n  r e t a i n a g e  w i t h h e l d  f ro m  t h e  s u b c o n -

4 t r a c t o r  a t  an  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  amount  s e t  o u t  i n

5 AS 4 5 . 4 5 . 0 1 0 ( a ) .

6 ( b )  A s u b c o n t r a c t o r  on  a p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s

7 c o n t r a c t  s h a l l  i n c l u d e  i n  e a c h  s u b c o n t r a c t  u n d e r  w h i c h  a p e r s o n  a g r e e s

8 t o  p r o v i d e  t h e  s u b c o n t r a c t o r  w i t h  s e r v i c e s ,  o t h e r  t h a n  a s  a n  e m p l o y e e ,

9 o r  s u p p l i e s  t o  be  u s e d  i n  t h e  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s

10 p r o j e c t  a c l a u s e  t h a t  r e q u i r e s  t h e  s u b c o n t r a c t o r

11 ( 1 )  t o  p a y  t h e  p e r s o n  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r

12 t h e  s u b c o n t r a c t  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  r e c e i v i n g  p a y m e n t  f ro m

13 w h i c h  t h e  p e r s o n  i s  t o  be  p a i d ;

14 ( 2 )  t o  p a y  t h e  p e r s o n  a l l  r e t a i n a g e  d u e  u n d e r  t h e  s u b c o n -

15 t r a c t  w i t h  t h e  p e r s o n  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  t h e  s u b c o n t r a c -

16 t o r  r e c e i v e s  i t s  s h a r e  o f  t h e  s t a t e - h e l d  r e t a i n a g e  f ro m  t h e  p r i m e

17 c o n t r a c t o r  o r  a n o t h e r  s u b c o n t r a c t o r ;

18 ( 3 )  t o  p a y  t h e  p e r s o n  i n t e r e s t  on  an amount  t h a t  i s  n o t

19 p a i d  i n  a c c o r d a n c e  w i t h  ( 1 )  o f  t h i s  s u b s e c t i o n  f o r  t h e  p e r i o d  b e g i n -

20 n i n g  on  t h e  d ay  a f t e r  t h e  r e q u i r e d  pa ym ent  d a t e  and  e n d i n g  o n  t h e  day

21  on  w h i c h  pa ym e nt  o f  t h e  amount  d ue  i s  made;  t h e  i n t e r e s t  s h a l l  be

22  c om pu t ed  a t  an  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  amount  s e t  o u t  i n

23 AS 4 5 . 4 5 . 0 1 0 ( a ) ;

24 ( 4 )  t o  p a y  i n t e r e s t  on  r e t a i n a g e  w i t h h e l d  f ro m  t h e  p e r s o n

25 a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  amount  s e t  o u t  i n  AS 4 5 . 4 5 . -

26 0 1 0 ( a ) .

27 S e c .  3 6 . 9 0 . 2 2 0 .  OPTIONAL CONTRACTUAL TERMS. N o t w i t h s t a n d i n g

28 AS 3 6 . 9 0 . 2 1 0  and  3 6 . 9 0 . 2 3 0 ,  t h e  p r i m e  c o n t r a c t o r  o r  a s u b c o n t r a c t o r

29  may n e g o t i a t e  an»_ i n c l u d e  i n  a p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s
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( 1 )  p e r m i t s  t h e  p r i m e  c o n t r a c t o r  o r  a  s u b c o n t r a c t o r  t o

d e t e r m i n e  t h a t  p a r t  o r  a l l  o f  a  s u b c o n t r a c t o r ' s  r e q u e s t  f o r  p ay m e n t

may be  w i t h h e l d  f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r  t h e  s u b c o n t r a c t ;  

and

( 2 )  p e r m i t s  t h e  p r i m e  c o n t r . " : t o r  o r  a  s u b c o n t r a c t o r  t o

w i t h h o l d  pa ym ent  f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n c u r r i n g  an  

o b l i g a t i o n  t o  p a y  i n t e r e s t  f o r  l a t e  p a y m e n t ,  i f  a  n o t i c e  c o m p l y i n g  

w i t h  AS 3 6 . 9 0 . 2 4 0  h a s  b e e n  p r e v i o u s l y  f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r  

and a c o p y  o f  t h e  n o t i c e  i s  f u r n i s h e d  t o  t h e  c o n t r a c t i n g  o f f i c e r  o f  

t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n .

S e c .  3 6 . 9 0 . 2 3 0 .  WITHHOLDING PAYMENT FOR UNSATISFACTORY PERFOR­

MANCE. ( a )  I f  t h e  p r i m e  c o n t r a c t o r  o n  a p u b l i c  c o n s t r u c t i o n  o r

p u b l i c  w or k s  c o n t r a c t ,  a f t e r  m a k in g  a r e q u e s t  f o r  p ay m e n t  t o  t h e  s t a t e  

o r  p o l i t i c a l  s u b d i v i s i o n  b u t  b e f o r e  p a y i n g  a s u b c o n t r a c t o r  f o r  t h e  

s u b c o n t r a c t o r ' s  p e r f o r m a n c e  c o v e r e d  by t h e  pa ym ent  r e q u e s t ,  d i s c o v e r s  

t h a t  p a r t  o r  a l l  o f  t h e  pa ym ent  o t h e r w i s e  due  t o  t h e  s u b c o n t r a c t o r  i s  

s u b j e c t  t o  w i t h h o l d i n g  f ro m  t h e  s u b c o n t r a c t o r  u n d e r  t h e  s u b c o n t r a c t  

f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e ,  t h e  p r i m e  c o n t r a c t o r  may w i t h h o l d  t h e  

amount a s  a l l o w e d  u n d e r  t h e  s u b c o n t r a c t .  I f  t h e  p r i m e  c o n t r a c t o r  

w i t h h o l d s  an  amount  u n d e r  t h i s  s u b s e c t i o n ,  t h e  p r i m e  c o n t r a c t o r  s h a l l

( 1 )  g i v e  t h e  s u b c o n t r a c t o r  a n o t i c e  c o m p l y i n g  w i t h  AS 3 6 . -  

9 0 . 2 4 0  a s  s o o n  a s  p r a c t i c a b l e  a f t e r  d e t e r m i n g  t h e  c a u s e  f o r  t h e  w i t h ­

h o l d i n g  b u t  b e f o r e  t h e  d u e  d a t e  f o r  t h e  s u b c o n t r a c t o r  p a y m e n t ;

( 2 )  g i v e  t h e  c o n t r a c t i n g  o f f i c e r  o f  t h e  s t a t e  o r  p o l i t i c a l  

s u b d i v i s i o n  a c o p y  o f  t h e  n o t i c e  f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r  u n d e r

( 1 )  o f  t h i s  s u b s e c t i o n ;

( 3 )  p ay  t h e  s u b c o n t r a c t o r  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  

c o r r e c t i o n  o f  t h e  i d e n t i f i e d  s u b c o n t r a c t o r  p e r f o r m a n c e  d e f i c i e n c y .

subcontract a provision that

HB0284d -b- SCS CSHB 2 8 4 (C&RA)



( b )  I f  t h e  p r i m e  c o n t r a c t o r  d o e s  n o t  c o m p l y  w i t h  t h e  n o t i c e  and  

pa ym e nt  r e q u i r e m e n t s  o f  ( a )  o f  t h i s  s e c t i o n ,  t h e  c o n t r a c t o r  s h a l l  p a y  

t h e  s u b c o n t r a c t o r  i n t e r e s t  on  t h e  w i t h h e l d  amount  from  t h e  e i g h t h  

w o r k i n g  d ay  a t  an  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  amount  s e t  o u t  i n  

AS 4 5 . 4 5 . 0 1 0 ( a ) .

S e c .  3 6 . 9 0 . 2 4 0 .  FORM OF CERTAIN NOTICES. A n o t i c e  u n d e r  AS 3 6 . -  

9 0 . 2 2 0 ( 2 )  o r  3 6 . 9 0 . 2 3 0 ( a ) ( 1 )  m u st  b e  i n  w r i t i n g  and  mu st  s t a t e  t h e  

amount  b e i n g  w i t h h e l d ,  t h e  s p e c i f i c  c a u s e s  f o r  t h e  w i t h h o l d i n g  u n d e r  

t h e  t e r m s  o f  t h e  s u b c o n t r a c t ,  and  t h e  r e m e d i a l  a c t i o n s  t o  b e  t a k e n  by  

t h e  s u b c o n t r a c t o r  t o  r e c e i v e  p ay m e nt  o f  t h e  amount  w i t h h e l d .

S e c .  3 6 . 9 0 . 2 5 0 .  RETAINAGE. ( a )  The  s t a t e  o r  a  p o l i t i c a l  s u b d i ­

v i s i o n  o f  t h e  s t a t e  s h a l l  p ay  t o  t h e  p r i m e  c o n t r a c t o r  i n t e r e s t  o n

r e t a i n a g e ,  i n c l u d i n g  w a r r a n t y  r e t a i n a g e ,  on  a c o n t r a c t  f o r  p u b l i c  

c o n s t r u c t i o n  o r  p u b l i c  w o r k s  a t  an  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  

amount  s e t  o u t  i n  AS 4 5 . 4 5 . 0 1 0 ( a ) .  I n t e r e s t  o n  r e t a i n a g e  a c c r u e s  f rom  

t h e  d a t e  o f  a p p r o v a l  o f  a  p ay  r e q u e s t  u n t i l  t h e  d a t e  o f  p ay m e n t  t o  t h e  

c o n t r a c t o r .

( b )  A p o l i t i c a l  s u b d i v i s i o n  t h a t  h a s  a p o p u l a t i o n  o f  500  o r  l e s s

i s  ex em pt  fro m  t h e  p aym ent  o f  i n t e r e s t  u n d e r  ( a )  o f  t h i s  s e c t i o n .

S e c .  3 6 . 9 0 . 2 6 0 .  MISCELLANEOUS PROVISIONS. ( a )  I n  AS 3 6 . 9 0 . -  

2 1 0  - 3 6 . 9 0 . 2 9 0 ,

( 1 )  a pa ym e nt  i s  c o n s i d e r e d  t o  b e  made when  m a i l e d  o r

p e r s o n a l l y  d e l i v e r e d  t o  t h e  p a r t y  b e i n g  p a i d ;

( 2 )  a pay m ent  i s  c o n s i d e r e d  t o  b e  r e c e i v e d  when  i t  i s

e n d o r s e d  f o r  p a y m e n t ,  i f  i t  i s  a c h e c k ;

( 3 )  an  i n v o i c e  i s  c o n s i d e r e d  t o  b e  r e c e i v e d  wh en  i t  i s

d a t e - s t a m p e d  o r  o t h e r w i s e  m ar ked  a s  d e l i v e r e d ;  i f  t h e  i n v o i c e  i s  n o t  

d a t e - s t a m p e d  o r  o t h e r w i s e  m ar ked  a s  d e l i v e r e d ,  t h e  d a t e  o f  t h e  i n v o i c e  

i s  c o n s i d e r e d  t o  b e  t h e  d a t e  when  t h e  i n v o i c e  i s  r e c e i v e d .
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1 ( b )  A p o l i t i c a l  s u b d i v i s i o n  t h a t  r e c e i v e s  a  s t a t e  g r a n t  f o r  a

2 p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  p r o j e c t  may u s e  money  f ro m  t h e

3 s t a t e  g r a n t  t o  pay  t h e  i n t e r e s t  u n d e r  AS 3 6 . 9 0 . 2 0 0  - 3 6 . 9 0 . 2 9 C .

4 S e c .  3 6 . 9 0 . 2 6 5 .  APPLICABILITY TO POLITICAL SUBDIVISIONS.  AS 3 6 . -

5 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0  a p p l y  t o  a p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  c o n -

6 t r a c t  o f  a p o l i t i c a l  s u b d i v i s i o n  i f  t h e  p o l i t i c a l  s u b d i v i s i o n  h a s

7 e n t e r e d  i n t o  a w r i t t e n  c o n t r a c t  w i t h  t h e  s t a t e  f o r  t h e  s t a t e  t o

8 p r o v i d e  f u n d s  f o r  t h e  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k .

9 S e c .  3 6 . 9 0 . 2 7 0 .  WAIVER OF PROVISIONS PROHIBITED. A c o n t r a c t

10 p r o v i s i o n  t h a t  w a i v e s  a p r o v i s i o n  r e q u i r e d  by AS 3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0

11 i s  v o i d .

12 S e c .  3 6 . 9 0 . 2 9 0 .  DEFINITIONS. I n  AS 3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0 ,

®
13 ( 1 )  " p r im e  c o n t r a c t o r "  means  a p e r s o n  r e q u i r e d  t o  be  r e g i s -

14 t e r e d  u n d e r  AS 0 8 . 1 8  who h a s  a  c o n t r a c t  w i t h  t h e  s t a t e  o r  a p o l i t i c a l

15 s u b d i v i s i o n  o f  t h e  s t a t e  t o  p r o v i d e  m a t e r i a l s  o r  s e r v i c e s ,  o t h e r  t h a n

16 a s  an e m p l o y e e ,  f o r  a p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  p r o j e c t ;

17 ( 2 )  " s u b c o n t r a c t o r "  means  a  p e r s o n  a t  any  l e v e l ,  o t h e r  t h a n

18 a p r i m e  c o n t r a c t o r ,  who p r o v i d e s  m a t e r i a l s  o r  s e r v i c e s ,  o t h e r  t h a n  a s

19 an  e m p l o y e e ,  t o  be  u s e d  i n  a p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w or k s

20  p r o j e c t ;

2 1  ( 3 )  " w o r k i n g  day"  d o e s  n o t  i n c l u d e  a S a t u r d a y ,  S u n d a y ,  o r  a

22  s t a t e  h o l i d a y .

23  *  S e c .  2 .  AS 3 7 . 0 5 . 2 8 5 ( d )  i s  amended t o  r e a d :

24  ( d )  T h i s  s e c t i o n  d o e s  n o t  a p p l y

25 ( 1 )  i f  t h e  c o s t  o f  t h e  g o o d s  o r  s e r v i c e s  p u r c h a s e d  e x c e e d s

26 $ 5 0 0 , 0 0 0 ;

27 ( 2 )  t o  p aym ent  f o r  s p e c i f i c  g o o d s  o r  s e r v i c e s  i n  d i s p u t e

28 a f t e r  a s e l l e r  o f  g o o d s  o r  s e r v i c e s  r e c e i v e s  n o t i c e  f rom t h e  s t a t e

29 o f f i c i a l  r e s p o n s i b l e  f o r  a u t h o r i z i n g  p ay m e n t  f o r  g o o d s  and  s e r v i c e s
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1 t h a t  t h e  amount  o f  t h e  i n v o i c e  o r  q u a l i t y  o f  s p e c i f i c  g o o d s  o r  s e r -

2 v i c e s  i s  i n  d i s p u t e  and s t a t i n g  t h e  r e a s o n s  f o r  t h e  d i s p u t e ;  t h e  s t a t e

3 a g e n c y  s h a l l  p a y  f o r  t h e  s p e c i f i c  g o o d s  o r  s e r v i c e s  i n  d i s p u t e  w i t h i n

4 30 d a y s  a f t e r  r e s o l u t i o n  o f  t h e  d i s p u t e ;  o r

5 ( 3 )  t o  a c o n t r a c t  c o v e r e d  by  AS 3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0

6 [AS 3 6 . 9 0 . 0 1 0 ] .

7 *  S e c .  3 .  AS 3 6 . 9 0 . 0 1 0  i s  r e p e a l e d .

8 *  S e c .  4 .  T h i s  A c t  a p p l i e s  t o  p u b l i c  c o n s t r u c t i o n  and  p u b l i c  w o r k s

9 c o n t r a c t s  t h a t  a r e  e n t e r e d  i n t o  o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .  

10 *  S e c .  5 .  T h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1 9 9 0 .

o
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POSITION PAPER 

A .G .C .  OF ALASKA 

TO THE

SENATE FINANCE COMMITTEE 

ON 

HB 284

AN ACT RELATING TO THE TERMS AND CONDITIONS UNDER WHICH PRIME 

CONTRACTORS AND SUBCONTRACTORS ARE PAID FOR MATERIALS AND 

SERVICES PROVIDED TO A PUBLIC CONSTRUCTION PROJECT.



THANK YOU MR. CHAIRMAN. FOR THE RECORD, MY NAME I S  RESA 

JERREL AND I AM THE DIRECTOR OF GOVERNMENTAL RELATIONS FOR 

THE ASSOCIATED GENERAL CONTRACTORS OF ALASKA ( A . G . C . ) .  ON 

BEHALF OF OUR OVER bOO MEMBER FIRMS WE APPRECIATE THE 

OPPORTUNITY TO TESTIFY IN FAVOR OF HB 2 8 4 .

IN THE CONSTRUCTION INDUSTRY CASH FLOW IS  IMPORTANT FOR 

THE SURVIVAL OF THE CONTRACTOR'S AND THE LOWER TIERED 

SUBCONTRACTOR’ S BUSINESSES. THE FAILURE OF AN OWNER TO 

PROMPTLY PAY A GENERAL CONTRACTOR EFFECTS THE CASH FLOW OF 

NOT ONLY THE GENERAL CONTRACTOR BUT, THE CASH FLOW OF THE 

SUBCONTRACTOR, LOWER TIERED SUBCONTRACTOR AND SUPPLIER. 

LIKEWISE, THE FAILURE OF A GENERAL CONTRACTOR TO PROMPTLY PAY 

A SUBCONTRACTOR EFFECTS THE SUBS OF THE SUBCONTRACTOR AND 

SUPPLIER. A .G .C .  OF ALASKA BELIEVES, INORDER TO PROMOTE FAIR 

DEALING AMONGST GOVERNMENT OWNERS, GENERAL CONTRACTORS, 

SUBCONTRACTORS AND SUPPLIERS IT IS  ONLY REASONABLE TO EXPECT 

EACH SEGMENT TO PAY THEIR BILLS ON TIME.

IF  YOU HAVE ANY QUESTIONS, I WOULD BE HAPPY TO TRY AND 

ANSWER THEM.



CSCSHB 2 8 4 (C&RA)

C S C S H B  2 8 4 ( C & R A ) ,  " A n  A c t  r e l a t i n g  t o  t h e  t e r m s  a n d  
c o n d i t i o n s  u n d e r  w h i c h  p r i m e  c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  
a r e  p a i d  f o r  m a t e r i a l s  a n d  s e r v i c e s  p r o v i d e d  t o  a  p u b l i c  
c o n s t r u c t i o n  p r o j e c t ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e " .

C S C S H B  2 8 4 ( C & R A )  r e p r e s e n t s  t h e  c o m b i n e d  e f f o r t s  o f  t h e  
S p o n s o r ,  t h e  A l a s k a  M u n i c i p a l  L e a g u e ,  a n d  t h e  A s s o c i a t i o n  o f  
G e n e r a l  C o n t r a c t o r s  t o  s h a p e  a  b i l l  t h a t  e n c o u r a g e s  t h e  S t a t e  
a n d  i t s  p o l i t i c a l  s u b d i v s i o n s  t o  p a y  c o n t r a c t o r s  o n  p u b l i c  
w o r k s  p r o j e c t s  i n  a  p r o m p t  a n d  t i m e l y  m a n n e r .

T h i s  l e g i s l a t i o n  i s  b a s e d  o n  f e d e r a l  p r o m p t  p a y  
s t a t u s e s  a l t h o u g h  t h e  p r o v i s i o n s  a r e  n o t  a s  s t r i n g e n t .  W h e r e a s  
f e d e r a l  l a w  m a n d a t e s  p a y m e n t  i n  s e v e n  d a y s  o f  t h e  b i l l i n g  
d a t e ,  t h i s  b i l l  r e q u i r e s  t h a t  t h e  s t a t e  o r  i t s  p o l i t i c a l  
s u b d i v i s i o n s  p a y  w i t h i n  3 0  d a y s  a f t e r  r e c i e v i n g  p r o g r e s s  
p a y m e n t  a p p l i c a t i o n  o r  t h e y  m u s t  p a y  i n t e r e s t .  I f  t h e  
p o l i t i c a l  s u b d i v i s i o n  i s  u s i n g  f e d e r a l  m o n e y  o r  g r a n t  m o n e y ,  
t h e y  m u s t  p a y  w i t h i n  2 1  d a y s  o r  p a y  i n t e r e s t .

C o m m u n i t i e s  w i t h  a  p o p u l a t i o n  o f  8 0 0  o r  l e s s  a r e  e x e m p t  
f r o m  t h e s e  p r o v i s i o n s .

T h i s  b i l l  e x t e n d s  t h e s e  s a m e  o b l i g a t i o n s  o f  p r o m p t  p a y  
t h r o u g h o u t  t h e  c o n t r a c t i n g  s t r u c t u r e  i n  t h a t  t h e r e  a r e  
r e q u i r e d  c o n t r a c t u a l  t e r m s  b e t w e e n  t h e  p r i m e  c o n t r a c t o r  a n d  
t h e  s u b c o n t r a c t o r s  a n d  a l s o  b e t w e e n  i n d i v i d u a l  s u b c o n t r a c t o r s .  
T h e  p a y m e n t  s c h e d u l e  f o r  s u b c o n t r a c t o r s  i s  8 d a y s  a f t e r  t h e  
p r i m e  c o n t r a c t o r  h a s  r e c e i v e d  t h e  m o n e y  f r o m  w h i c h  t h e  
s u b c o n t r a c t o r  i s  t o  b e  p a i d .

T h e r e  a r e  f u r t h e r  s t i p u l a t i o n s  r e g a r d i n g  t h e  w i t h h o l d i n g



o f  m o n e y  f r o m  c o n t r a c t o r s  f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e .  
N o t i f i c a t i o n  o f  t h i s  a c t i o n  m u s t  b e  p r o m p t ,  i n  w r i t i n g ,  s t a t e  
t h e  s p e c i f i c  c a u s e s  f o r  t h e  w i t h h o l d i n g ,  t h e  a m o u n t  b e i n g  
w i t h h e l d ,  a n d  t h e  r e m e d i a l  a c t i o n s  t o  b e  t a k e n  b y  t h e  
s u b c o n t r a c t o r  t o  r e c e i v e  p a y m e n t  o f  t h e  a m o u n t  w i t h h e l d .  
P a y m e n t  i n  t h e s e  c a s e s  m u s t  b e  w i t h i n  2 1  d a y s  o f  c o m p l e t i o n  
o f  t h e  c o r r e c t i v e  a c t i o n s .

HB 2 8 4  p a s s e d  t h e  H o u s e  u n a n i m o u s l y .  T h i s  l e g i s l a t i o n  h a s  
b e e n  a  t o p  p r i o r i t y  o f  t h e  N a t i o n a l  F e d e r a t i o n  o f  I n d e p e n d e n t  
B u s i n e s s e s  a n d  i s  t h e  n u m b e r  o n e  l e g i s l a t i v e  p r i o r i t y  o f  t h e  
A s s o c i a t i o n  o f  G e n e r a l  C o n t r a c t o r s .
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HB 234 was i n t r o d u c e d  A p r i l  1 2 ,  1 9 8 9 ,  b y  R e p r e s e n t a t i v e s  B o y e r ,  
D o n l e y ,  F u r n a c e ,  G r u s s e n d o r f ,  B o u c h e r ,  F o s t e r ,  G r u e n b e r g ,  H u d so n ,  
K opo nen ,  L a r s o n ,  M e n a rd ,  P e t t y j o h n ,  R e i g e r ,  S h a r p ,  S h u l t z ,  T a y l o r ,  
U lm e r ,  Z a w a c k i ,  C o l l i n s ,  N a v a r r e  an d  Leman . I t  p a s s e d  t h e  H ouse  
May 7 ,  1989 .

SB 2B9 was  i n t r o d u c e d  A p r i l  18 ,  19 8 9 ,  b y  S e n a t o r s  F a h r e n k a m p ,  
R ode y ,  P o u r c h o t ,  S t u r g u l e w s k i , P e a r c e ,  F r a n k  an d  C o g h l l l .  S e n a t o r  
S zy m an sk i  a d d e d  h i s  name a s  a  c o - s p o n s o r  A p r i l  2 1 ,  1 9 8 9 .

The f o l l o w i n g  a r e  some h i g h l i g h t s  ov CSHB 2 8 4 (L&C) am:

-  G o v e r n m e n t  a g e n c i e s  a r e  t o  p a y  p r i m e  c o n t r a c t o r s  
w i t h i n  3 0  d a y s  a f t e r  r e c e i v i n g  p r o g r e s s  p a y m e n t  
a p p l i c a t i o n  o r  p a y  i n t e r e s t .  C o m m u n i t i e s  w i t h  a 
p o p u l a t i o n  o f  8 0 0  o r  l e s s  a r e  e x e m p t .  The  o r i g i n a l  
b i l l  c o n t a i n e d  14 d a y s  and  t h e  F e d e r a l  l a w  i s  7 d a y s .

-  G o v e r n m e n t  a g e n c i e s  w o u l d  p a y  i n t e r e s t  on  r e t a i n a g e .  
C o m m u n i t i e s  w i t h  a p o p u l a t i o n  o f  50 0  o r  l e s s  a r e  
e x e m p t .

-  C o n t r a c t  d o c u m e n t s  b e t w e e n  p r i m e  c o n t r a c t o r  a n d  
s u b c o n t r a c t o r s  a n d  b e t w e e n  s u b c o n t r a c t o r s  a n d  t h e i r  
s u b c o n t r a c t o r s  a n d  s u p p l i e s  w o u ld  r e q u i r e  p a y m e n t  f o r  
s a t i s f a c t o r y  p e r f o r m a n c e  w i t h i n  8 d a y s  a f t e r  
r e c e i v i n g  p a y m e n t  o r  p a y  i n t e r e s t .

I f  p a y m e n t  i s  w i t h h e l d  f o r  u n s a t i s f a c t o r y  
p e r f o r m a n c e ,  b y  a n  a g e n c y ,  t h e y  a r e  t o  n o t i f y  t h e  
p r i m e  c o n t r a c t o r  a n d  t h e  r e m e d i a l  a c t i o n s  n e e d e d .
The a g e n c y  i s  t o  p a y  w i t h i n  21 d a y s  a f t e r  c o m p l e t i o n  
o f  t h e  r e m e d i a l  a c t i o n  o r  w i t h i n  21 d a y s  a f t e r  a  
c o m m u n i ty  a c t u a l l y  r e c e i v e s  i t s  g r a n t  f u n d s .

P r ^ U  Io l j  A s s c c u r f ^ d  G e n e r a l  C o n ' f r o c k s



The - f o l l o w in g  a r e  t h e  c h a n g e s  made b y  t h e  S e n a t e  Communi ty  an d  
R e g i o n a l  A f f a i r s  C o m m i t t e e .

Pag© 2  l i n e s  9 and 17; P a g e  3 ,  l i n e  2 0  a n d  2 3 ;  P a g e  4 ,  l i n e s  12 a n d  
15; P a g e  5 ,  l i n e  28 ;  P a g e  6,  l i n e  4 -  c h a n g e d  c a l e n d a r  d a y s  t o  
w o r k i n g  d a y s .

P a g e  3 ,  l i n e s  9 - 1 0  was a d d e d  t o  c l a r i - f y  t h a t  t h e  d e a d l i n e s  an d  
i n t e r e s t  would  n o t  a p p l y  d u r i n g  t h e  w a r r a n t y  p e r i o d  i n  a d d i t i o n  t o  
t h e  i n t e r e s t  on r e t a i n a g e  p r o v i s i o n .

P a g e  3 ,  l i n e %  1 1 -1 3  was  moved f r o m  p a g e  7 ,  l i n e s  8 - 1 0  o f  t h e  H o u s e  
p a s s e d  b i l l .  The l a n g u a g e  on  p a g e  7 o f  t h e  H o u s e  p a s s e d  b i l l  w as  a 
f l o o r  amendment an d  was p l a c e  i n  an  i n c o r r e c t  s e c t i o n  o f  t h e  b i l l .

D e l e t e d  t h e  l a n g u a g e  on  P a g e  4 ,  l i n e s  2 6 - 2 9  a n d  p a g e  5 ,  l i n e s  1 - 5  
o f  t h e  House p a s s e d  b i l l .  T h i s  s e c t i o n  a l l o w e d  t h e  p r i m e  an d  
s u b c o n t r a c t o r  t o  n e g o t i a t e  p r o v i s i o n s  f o r  r e t a i n a g e  w i t h o u t  c a u s e  
and  n o t  h a v e  t o  p a y  i n t e r e s t  e x c e p t  f o r  p a s s  t h r o u g h  i n t e r e s t  
r e c e i v e d  on r e t a i n a g e  f r o m  a c o m m u n i ty ;  when m a k i n g  t h e s e  
p r o v i s i o n s  t h e y  c o u l d  t a k e  i n t o  c o n s i d e r a t i o n  t h e  a b i l i t y  o f  t h e  
s u b c o n t r a c t o r  t o  f u r n i s h  p e r f o r m a n c e  a n d  p a y m e n t  b o n d s .

P a g e  7,  l i n e s  1 -3  e x p a n d e d  l a n g u a g e  t o  a l l o w  c o m m u n i t i e s  t o  p a y  
i n t e r e s t  u n d e r  t h e  l e g i s l a t i o n  f ro m  t h e  s t a t e  c o n s t r u c t i o n  g r a n t .  
P a g e  6 ,  l i n e s  2 2 - 2 4  o f  t h e  H o u s e  p a s s e d  b i l l  a l l o w e d  c o m m u n i t i e s  t o  
p a y  i n t e r e s t  on r e t a i n a g e  f r o m  t h e  s t a t e  c o n s t r u c t i o n  g r a n t .

P a g e  7,  l i n e s  4 - 8  was a d d e d  t o  s p e c i f y  t h a t  t h e  l e g i s l a t i o n  w o u ld  
a p p l y  o n l y  when t h e  co m m u n i ty ,  i s  u s i n g  s t a t e  f u n d s .

P a g e  7,  l i n e s  2 1 - 2 2  a d d e d  a  new s u b s e c t i o n  t o  d e f i n i t i o n s  -  
" w o r k i n g  d a y " .

P a g e  8 ,  l i n e  10 c h a n g e d  t h e  e f f e c t i v e  d a t e  f r o m  J u l y  1989  t o  J u l y  
1 9 9 0 .
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F o r  f u r t h e r  i n f o rm a t i o n  c a l l  C a t h e r i n e  A .  M c H u g h  a t  48S-9900
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Slow payment and re ta in a g e  topped the l i s t  o f  concerns o f  s u b c o n t r a c to r s  in  
1988. A su rvey by A .S .A . in  1988 found th a t  81 percen t o f th e  sub con tra c to r s  
con s id e red  un t im e ly  f i n a l  payments to  be the most s e r io u s  problem they have, 
w i th  more than h a l f  t h a t  number r a t in g  i t  "a v e r y  major prob lem ." Th is su rvey 
ag ree s  w ith  a 1982 su rve y  on payment problems on fe d e ra l  c o n s t r u c t io n .  in  
t h a t  su rvey , A.S.A. le a rn e d  t h a t  su b con tra c to r s  w a i t  an ave rage  o f  120 days 
a f t e r  th ey  l a s t  perform la b o r  o r  supp ly  m a te r ia l  to a f e d e ra l  c o n s t r u c t io n  job 
b e fo re  re c e iv in g  f i n a l  payment. S ubcon trac to rs ' problems t y p i c a l l y  beg in long 
b e fo re  the f i n a l  payment. S even ty  percen t repo rted  th a t  u n t im e ly  p rogress 
payments are a " s e r io u s  p rob lenP  w ith  h a l f  c a l l i n g  i t  a " v e ry  m a jo r problem ." 
T h is  r e in fo r c e s  a 1987 s u r v e y  f in d in g  th a t  su b con tra c to r s  w a i t  an ave rage o f  
60 day s a f t e r  s u b n i t t in g  a r e q u e s t  to  re c e iv e  p ro g re s s  payments.

•
On October 17, 1988 P r e s id e n t  Reagan signed a prompt pay b i l l  i n t o  lew . The 
new law , which took e f f e c t  A p r i l  1, 1989 makes c l e a r  fo r  the f i r s t  t im e th a t  
c o n t r a c to r s  and s u b c o n t r a c to r s  o f  a l l  types on fe d e ra l  c o n s t r u c t io n  p r o je c t s  
must be paid promptly o r r e c e i v e  i n t e r e s t .  In  A la ska , s u b c o n t r a c to r s  rece ived  
t h i s  v i c t o r y  news a s  a message th a t  says su b con tra c to rs '  c r i e s  have been heard .

In  October o f 1988 A.S .A . A la s k a  Chapter formed a ta sk  fo rce  to  work on prompt 
pay l e g i s l a t i o n .  The message t h i s  coc in ittee re ce ived  was lo ud  and c l e a r .  
Untime ly payments were now d e s c r ib e d  as an overwhelming problem among 1001 o f 
th e  members and non-members c o n t a c t e d .  The reason fo r  the e s c a l a t i n g  problem 
was th a t  most o f ten  g iv e n  a s  a r e s u l t  in  our d e c l in in g  economy where work 
s t a r v e d  genera l c o n t r a c to r s  a r e  b id d in g  jo b s a t  p r ic e s  b a r e ly  c o v e r in g  th e i r  
c o s t s .  By de lay ing  payments to subs and m a te r ia l  s u p p l ie r s  th e y  in  e f f e c t  
w r i t e  themselves an i n t e r e s t  f r e e  lo a n .  The o f ten  t imes s low and in c o n s is t e n t

A p r i l  17, 1989

Dear Representa tive  Boyer,

On b e h a l f  of the Alaska Chap te r  of  American Subcon t rac to rs  A ss o c ia t i o n ,  I want 
t o  thank you fo r  your a s s i s t a n c e  in  the  prompt payment l e g i s l a t i o n .

Rep. Mark Boyer 
P.O . Box V 
Juneau , A laska 99519



payment p o l i c i e s  among government ag enc ies  to genera l  c o n t r a c to r s  was a l s o  
l i s t e d  as adding to the  problem. Because su b co n t r ac to r s  r e l y  on rec e iv in g
payments w i th in  a given amount o f  days a f t e r  the  prime co n t ra c to r  r e c e iv e s
payment, i t  i s  o f t e n  u n ce r ta in  when e f f o r t  t o  c o l l e c t  a s u b ' s  money should 
even begin .

Because the s t a t e  o f  A laska w i l l  be fo rced  to comply w ith the Fede ra l Prompt 
Payment Act Amendments o f 1988 on a l l  f e d e r a l l y  funded p ro je c t s  which add re ss  
the immediate concerns o f  A laskan s u b s ,  A .S.A. A la ska  l e g i s l a t i v e  t a s k  fo r c e  
f e l t  i t  shou ld f o l lo w  t h i s  law  a s  a g u i d e l i n e .

In  January o f  1989 i t  was d ec id ed  to j o i n  fo r c e s  w ith  A.G.C. o f  A laska to  work
on l e g i s l a t i o n  f a i r  to  a l l  c o n t r a c t o r s ,  s u b c o n t r a c to r s ,  m a te r ia l  s u p p l i e r s  and
government owners b e fo re  p re sen t in g  th e  p r in c ip l e s  in  Juneau. in  March a
d r a f t  was p re sen ted  to you w i th  f u l l  support by A.S.A. and A.G.C. A laska 
ch ap te r s .
We b e l ie v e  prompt pay a s o u t l in e d  in  your b i l l  HS284 i s  a p o s i t i v e  s t e p  to
a s su re  f a i r  d e a l in g s  among the e n t i r e  c o n s t r u c t io n  in d u s t r y ,  and i s  a sk in g  fo r  
no more than what i s  now law on f e d e r a l  c o n s t r u c t io n  p r o je c t s .  As funds a re  
a v a i l a b l e  and s e t  a s id e  f o r , .p u b l i c  p r o j e c t s ,  passage o f  t h i s  b i l l  w i l l  p ro te c t  
the in t e r e s t s  o f  prime c o n t r a c to r s ,  s u b c o n t r a c to r s ,  m a te r ia l  s u p p l i e r s ,  as 
w e l l  as government in  the payment p ro c e s s .
Our s in c e re  thanks to  you and your s t a f f  fo r  your ha rd  work and suppor t .

Roxanna Horschel
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5 45.45.010 Alaska Statutes 5 45.45.010
S«c. 45.45.010. Legal rate of interest (a) T h e  rate of interest in 

the state is 10.5 percent a year and no mor e  on money after it ia due 

except as provided in (b) of this section.

(b) Interest m a y  not be charged by express agreement of the parties 

in a contract or loan commitment that ia more than five percentage 

points above the annual rate charged m e m b e r  banks for advances by 

the 12th Federal Reserve District on the day on which tho contract or 

loan commitment is made. A  contract or loan commitment in which 

the principal amount exceeds $25,000 is exempt from the limitation of 

this subsection.

(c) IRepealed, I  3  ch 84 SLA 1973.)
(d) (Repealed, i  2  ch 94 SLA 1981.)
(e) (Repe»led, § 4 ch 146 SLA 1974.)
(0 A  bank, credit union, savings and loan institution, pension fund, 

insurance company or mortgage company m a y  not require or accept 

any percent of ownership or profits above its interest rate. This sub­

section does not apply to a loan if the principal amount of the loan is 

$1,000,000 or more and the term of the loan is five years or more.

(g) Loan contracts and commitments covering one- to four-family 

dwellings m a y  be prepaid without penalty, except federally insured 

loans that require a prepayment penalty.

(h) If the limitations on interest rates provided for in this section 

are inconsistent with the provisions of any other statute covering 

m a x i m u m  interest, service charges or discount rates then the provi­

sions of the other Btatute prevail. (§ 25-1-1 A C L A  1949; a m  5 20 ch 

143 S L A  1968; a m  5 2 ch 69 S L A  1969; a m  55 1, 2 ch 94 S L A  1969; 

a m  85 1,2 ch 239 S L A  1970; a m  55 1 -  3 ch 84 S L A  1973; a m  58 1 -  

4 ch 146 S L A  1974; a m  5 1 ch 110 S L A  1976; a m  5 1 ch 159 S L A  1976; 

a m  8 2 ch 107 S L A  1980; a m  55 1, 2 ch 94 S L A  1981; a m  { 1 ch 56 

S L A  1982)Cross reference*. — For maximum rate* of interest applicable to: bank credit cards, m  AS 06.05.209; bank rrvoMnf credit plane, see AS 06.05208; credit unions, ate AS 06.t5.060, judgment*, ate AS 09.30.070; lifs insurance policy loans, ate AS 21.45.080; premium finance agree- manta, ate AS 06.40.120; retail install- mant contracts, aes AS 45.10.120; email loan companies, ace AS 0620.230.Effect of amendments. — The 1982 amendment, in subsection (f), inserted ’ credit union* in the first sentence and added tbe prevent second sentence.

Legislative history reports. — For re­port on ch. 84, SLA 1973 (FCCS HCSS8 37), aee 1973 Senate Journal Supplemant 16, pp. 1 and 2, following p. 766 of tha 1973 Scnato Journal.Opinions o f attorney general — It is unlawful for a bank to charge or collect "points" which, whan in combination with the interest charged for a loan, would ex­ceed the usury ceiling established by sub­section (b). 1979 Ops. Atty Gen. No. 6.
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i  36.90.001 Public Contracts 5 36.90.050Chapter 90. M iscellan eo u s Provisions.
Sactioa Section
10. Public MMtrurtioo contract .nay- 100. Compliance of contract* with profea- menu aional regiitration requirement*SO. Maintenance of date marine veaeela
Sec. 36.90.C01. [Renumbered aa A S  36.90.010.]

Sec. 36.90.010. Public construction contract payments, 

(a) The state shall initiate procedures to pay the contractor under a 

public construction or public work contract within 15 days after the 

contractor submits to the state a bill for materials provided or services 

performed and a sworn statement that all employees employed on the 

project by the contractor and all subcontractors have been paid not 

less than the established prevailing rate of pay aa determined and 

published by the Department of Labor.

(b) If the state fails to m a k e  a p a y m e n t  due the contractor under 

this section within 30 days after receiving a contractor’s billing, the 

state shall pay interest to the contractor under A S  45.45.010(a) on the 

amount due.

(c) The state or a political subdivision of the state is liable to a 

contractor registered under A S  08.18 for interest at the rate provided 

in A S  45.45.010(i) on retainage on a contract for public works or 

public construction. Interest on retainage accrues from the date of 

approval of a pay estimate until the date of payment to the contractor. 

A  contract provision purporting to waive the interest provisions of this 

subsection is void as contrary to public policy.

(d) A  political subdivision that has a  population of 500 or less is 

exempt from the payment of interest provided in (c) of this section.

(e) A  political subdivision that receives a state grant for a public 

construction or public works project m a y  use m oney from the state 

grant to pay the interest on retainage under contracts for the project 

as required by (c) of this section. (I 1 ch 85 S L A  1982)Rcvlaor'* note*. — Formerly AS SLA 1982, provide* that the provision* of 36S0.00L Rmumbcnd ia IMS. the act apply Ia  contract* entered into af-Edftor’a notes. — Section 3, ch. 86, tar Ju ly  1. 1962.
Sec. 96.90.050. Maintenance of state m a r i n e  vessels, (a) A  ms* 

rine vessel owned by the state m a y  not be transported outside of the 

state for the purpose of maintenance or .repair unless the commis­

sioner of transportation and public facilities determines that there ia 

no facility in the state able to perform the maintenance at a price that 

is in the state’s best interests. In mak i n g  this determination, the c o m­

missioner shall consider, and document through written findings



THANK YOU MR. CHAIRMAN. FOR THE RECORD, MY NAME IS  RESA 

JERREL AND I AM THE DIRECTOR OF GOVERNMENTAL RELATIONS FOR 

THE ASSOCJATED GENERAL CONTRACTORS OF ALASKA < A . G . C . > .  ON 

BEHALF OF OUR OVER 6 0 0  MEMBER FIRMS WE APPRECIATE THE 

OPPORTUNITY TO TESTIFY IN FAVOR OF HB 2 9 4 .

I HAVE BEEN ASKED BY SOME LEGISLATORS WHAT LEAD TO THE 

NEED FOR THIS LEGISLATION: QUITE SIMPLY GENERAL CONTRACTORS,

SUBCONTRACTORS, SUBS OF SUBCONTRACTORS AND SUPPLIERS WERE NOT 

BEING PAID IN A TIMELY MANNER.

IN THE CONSTRUCTION INDUSTRY CASH FLOW IS  IMPORTANT FOR 

THE SURVIVAL OF THE CONTRACTOR'S AND THE LOWER TIERED 

SUBCONTRACTOR'S BUSINESSES. THE FAILURE OF AN OWNER TO 

PROMPTLY PAY A GENERAL CONTRACTOR EFFECTS THE CASH FLOW OF 

NOT ONLY THE GENERAL CONTRACTOR BUT, THE CASH FLOW OF THE 

SUBCONTRACTOR, LOWER TIERED SUBCONTRACTOR AND SUPPLIER. 

LIKEWISE, THE FAILURE OF A GENERAL CONTRACTOR TO PROMPTLY PAY 

A SUBCONTRACTOR EFFECTS THE SUBS OF THE SUBCONTRACTOR AND . 

SUPPLIER. A.G.C. OF ALASKA BELIEVES, INORDER TO PROMOTE FAIR 

DEALING AMONGST GOVERNMENT OWNERS, GENERAL CONTRACTORS, 

SUBCONTRACTORS AND SUPPLIERS IT  IS  ONLY REASONABLE TO EXPECT 

EACH SEGMENT TO PAY THEIR BILLS ON TIME.i

IF  YOU HAVE ANY QUESTIONS, I WOULD BE HAPPY TO TRY AND 

ANSWER THEM. ‘



- . In a k a  S t a t e  f t e n i s l a t i u
REPRESENTATIVE MARK BOYER
VK5-CHAIRMAN. HOUSE 

HEALTH. EDUCATION AND 
SOCIAL SERVICES COMMITTEE

MEMRER. MOOSE UUK5R AND
co m m erce co m m ittee

CHUR. CHILDREN'S CAUCUS

i l a s k a  |S e g is I a tm

\

.J d i 7
^H ouse o f  JR e p r£ B e n ta ti6 « 0

MEMORANDUM

FAIRBANKS

1098 LAKEVIEW TERRACE 
FAIRBANKS. ALASKA 99701 

(9071456-6473

JUNEAU

P.O. BOX V 
STATE CAPITOL 

JUNEAU. ALASKA 99811 
(907) 465-3466

To:

F rom :

S e n a t o r  D i c k  E l i a s c n  
C h a i rm a n ,  L a b o r  ann Commerce Cj

R e p r e s e n t a t i v e  M a r k  B o y

merce com

iV Y

m i t t e e

D a t e :  A p r i l  2, 1990

R e :  HB 284, P u b l i c  C o n s t r u c t i o n
C o n t r a c t  P a ym en ts

SCSCSHB 284 (C&RA) h a s  r e c e n t l y  b e e n  r e f e r r e d  t o  t h e  S e n a t e  
L a b o r  and  Commerce C o m m i t t e e .  T h i s  b i l l  h a d  g r e a t  s u p p o r t  i n  
t h e  House l a s t  y e a r ,  h a v i n g  b e e n  p a s s e d  to  th e  S e n a t e  i n  l e s s  
t h a n  a m on th . L a s t  w e e k ,  i n  t h e  C om m un ity  and R e g i o n a l  A f f a i r s  
C o m m it t e e ,  th e  r e p r e s e n t a t i v e s  f r o m  A s s o c i a t e d  G e n e r a l  
C o n t r a c t o r s  and t h e  A l a s k a  M u n i c i p a l  L e a g u e  came t o g e t h e r  on a 
com p rom ise  p a c k a g e  t h a t  h a s  a l l  t h e i r  m a jo r  p r o b le m s  w o rk e d  
o u t .
The b i l l  m an d a te s  t h a t  t h e  s t a t e  a n d  i t s  p o l i t i c a l  
s u b d i v i s i o n s  p ay  t h e i r  p u b l i c  c o n s t r u c t i o n  wo rk  p r o j e c t  b i l l s  
i n  a t im e l y  f a s h i o n  a n d  s e t s  t h e  i n t e r e s t  and  p e n a l t y  
p e r c e n t a g e s  f o r  n o n c o m p l i a n c e .  I t  f u r t h e r  a u t h o r i z e s  t h e  
p a ym en t o f  i n t e r e s t  on  r e t a i n a g e  and th e  w i t h h o l d i n g  o f  
p a ym en ts  f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e .  I t  i s  b a s e d  on 
F e d e r a l  p romp t p a y  l e g i s l a t i o n .
I  f o r m a l l y  r e q u e s t  a h e a r i n g  on t h i s  b i l l  and I  c a n  r e a s o n a b l y  
a s s u r e  y o u  t h a t  t h e  S e n a t e  L&C CS h a s  t h e  s u p p o r t  o f  a l l  
a f f e c t e d  p a r t i e s .
T h an k  yo u  f o r  y o u r  e a r l y  c o n s i d e r a t i o n .

FAIRBANKS 20B 

—



STATE OF ALASKA BILL VERSION: scs C S H B 2 « 4  ’ (C&RA)
1990 LEGISLATIVE SESSION PUBLISH DATE: 4 /2 /9 0
REQUEST: F ISC A L  N O TE

O PER A T IN G FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
C O N T R A C T U R A L
SUPPLIES
EQUIPMENT
L A N D  &  STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUST O T A L O PER A T IN G

CAPITAL 110.0 110.0

Revision Dale: Agency Affected: D O T& PFTitle: "An Act relating to Public Construction BRU: FinanceContract Payments"Sponsor: Boyer Components:Requestor . House Labor and Commerce
EXPENDITURES/REVENUES: (Thousands of Dollars)

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
G E N E R A L  F U N D 0 0 110.0 110.0 110.0 110.0

FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 110.0 110.0 110.0 110.0

POSITIONS:
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0A N A L Y S IS : The annual increased costs can only be estimated. Based on prior experience, 8% of all contractor payments could not be paid within the proposed 2 1  day time frame and would require payment of interest costs. The estimated increased costs arc between 580,000 and SI 10,000. These costs would be funded out o f General Fund capital appropriations allocated for "state match" or projects ineligible for federal participation. The costs reflected are calculated based on late payments incurring 15 days o f interest charges. Significant budget reductions being considered for all administrative units would cause a delay in die processing o f payments and could increase the annual costs to approximately $200,000. Each administrative unit lost at least one position effective 10-01- 89. The cficct on contractor payments of this reduction will not be known until 1990 construction season.I Prepared by: Roberm N . Bartholomew, Director Phone: 465-3911Division: Administrative Services a * I (\ / / / Date: April 2 ,1990Approved by Commissioner: Mark S . HickeyAgency: Department o f Transportation and Public FacilitiesDistribution (by preparer):Legislative Finance Legislative Sponsor RequestorOffice o f Management and BudgetImpacted Agency(ies) Page 1 of 1



0  DOTS.FF COMM. OFFICE JUNEAUw m r n S T A T E  O F  A L A S K A  BILL VERSION: CSHB 284 (L&C)1989 L E G I S L A T I V E  S E S S I O N  PUBLISH DATE: HOUSE 5 /1 /8 9F I S C A L  N O T E
Revision Date:Title: Public Construction Contract Payments Agency Affected* DOT&PF BRU: FinanceSponsor BoyerRequestor Home Labor and Commerce Components:

OPERATING FY 89 FY 90 FY91 FY 92 FY93 FY 94PERSONAL SERVICES- o— 0 0 0 0 0TRAVBL 0 0 0 0 0 0CONTRACTURAL 0 0 0 0 0 0SUPPLIES 0 0 0 0 0 0EQUIPMENT 0 0 0 0 0 0LAND & STRUCTURES O 0 0 0 0 0GRANTS. CLAIMS 6 . .. .... 0 b O b nMISCELLANEOUS 0 0 0 0 0 0TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 146.0 146.0 146.0 146.0 146.0

i REVENUE 0 0 0 0 0 0 1FUNDINGsctiiousands *DOUJM)GENERAL FUND I 'U flJ 14A<5 146.0 146.0FEDERAL FUNDS 0 0 0 0 0 0' OTTO**- u n 111 u U' u 0 0TOTAL 0 0 0 0 0 0
P O S I T I O N S :FULL-TIME 1 0 8 ’ 8“ 0 0PART-TIME 0 0 0 0 0 0TEMPORARY 0 1_______ 0 0 0 0 ^  0ANALYSIS:The annual costa are baaed on the fact that 15% of ail contractor payments could not be paid within the , proposed 14 day timeframe and would require payment of increased interest costs. The costs reflected are calculated baaed on late paymenti incurring 15 days of interest charges. Significant budget reductions being considered for all administrative units would cause a delay in the processing of payments and could increase the annual costs to approximately 3300,000.

Prepared by: Robert N. Bartholomew, Director Division: Management and Finance
Approved by Commissioner: Marie S. HiclrevAgency: Department of Transportation and Public FiDistribution (by preparer); Legislative Finance Legislative Sponsor Requestor

Phone: 465-3911 Date: 4/17/89iia jz
p a g e 1 of 1




