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O r i g i n a l  s p o n s o r ( s ) : REP. BROWN, M . D a v i s ,  G r u e n b e r g ,  E l l i s

IN T HE HOUSE BY THE F I N AN CE  COMMITTEE

SENATE CS FOR CS F O R  H OU SE  BILL NO. 128 (Finance)
i

IN THE LEGI SL A TU RE  OF TH E STATE OF A L A S K A 

SIXTEENTH L E G IS LA T UR E - SECOND SESSION

A  BILL

For an Act entitled: "An Act re la t in g to state oil and gas an d  geothermal

leasing practices and adjustments of state royalties 

to encourage commercial production."

BE IT ENACTED BY THE LEGIS L AT UR E OF THE STATE OF ALASKA:

* Section 1. AS 38.05.035(e) is amended to read:

(e) Up on  a w r i t t e n  finding that the interests of the state wil l 

be best served, the director may, w i t h  the consent of the c o m m i s­

sioner, approve contracts for the sale, lease, or other disposal of 

available land, resources, p r o p e r t y  or interests in them, and, in 

addition to the conditions and limitations imposed by law, may impose 

additional conditions or limitations in the contracts as the director 

determines, wit h the consent of the commissioner, w i l l  best serve the 

interests of the state. A  w r i t t e n  finding for an oil and gas lease 

sale under AS 38.05.180 is subject to (g) of this section. A  contract 

for the sale, lease, or other disposal of available land or an i nt er­

est in land is not legally bindi ng  on the state until the commissioner 

approves the contract but if the ap pr aised value is n ot greater than 

$50,000 in the case of the sale of land or an interest in land, or 

$5,000 in the case of the annual rental of land or interest in land, 

the director may execute the contract witho ut  the approval of the 

commissioner. Before a public hearing, if held, or in any case no - 

less than 21 days before the sale, lease, or other disposal of avail-
I

able land, property, resources, or interests in them, the director i
>

shall make available to the publi c a w r i t t e n  finding that sets out the



f a c t s  a n d  a p p l i c a b l e  l a w  u p o n  w h i c h  the d e t e r m i n a t i o n  that the sale, 

lease, or  o t h e r  d i s p o s a l  w i l l  b e s t  s e r v e  the i n t e r e s t s  of the s t a t e
i

w a s  b a s e d .  A  w r i t t e n  f i n d i n g  is n o t  r e q u i r e d  b e f o r e  t h e  a p p r o v a l  of

(1)

A S  3 8 . 0 5 . 1 1 5 ;

(2)

05.082;

(3)

m i s s i o n e r ;

(4)

(5)

(6) 

(7)

a c o n t r a c t  for a n e g o t i a t e d  sa l e  a u t h o r i z e d  u n d e r

a l e a s e  of la n d  for a s h o r e  f i s h e r y  site u n d e r  A S  38.-

a p e r m i t  or o t h e r  a u t h o r i z a t i o n  r e v o c a b l e  b y  the com-

a m i n e r a l  c l a i m  l o c a t e d  u n d e r  AS  3 8 . 05.195; 

a m i n e r a l  l e ase i s s u e d  u n d e r  A S  38. 0 5 . 2 0 5 ;  [OP.] 

a p r o d u c t i o n  l i c e n s e  i s s u e d  u n d e r  A S  3 8 . 05.207; [OR] 

a n  e x e m p t  oil a n d  g a s  s a l e  u n d e r  AS 3 8 . 0 5 . 1 8 0 ( d )  o f

a c r e a g e  o f f e r e d  in a sale that w a s  h e l d  w i t h i n  the p r e v i o u s  five y e a r s  

if t h e  s a l e  w a s  s u b j e c t  to [FOR WHI C H ]  a w r i t t e n  b e s t  i n t e r e s t  f i n d­

in g ^  [HAS B E E N  I S S U E D  F O R  T H E  A R E A  O F  T H E  S A L E  W I T H I N  T H E  36 M O N T H S  

B E F O R E  T H E  D A T E  O F  T H E  SALE] u n l e s s  the c o m m i s s i o n e r  d e t e r m i n e s  th a t  

n e w  i n f o r m a t i o n  h a s  b e c o m e  a v a i l a b l e  th a t  j u s t i f i e s  a r e v i s i o n  of  the 

b e s t  i n t e r e s t  f i n d i n g ; or

(8) a l ease sale u n d e r  A S  3 8 . 0 5 . 1 8 0 (w) of a c r e a g e  o f f e r e d  

in  a s a l e  that w a s  h e l d  w i t h i n  the p r e v i o u s  fi v e  y e a r s  if the s a l e  w a s  

s u b j e c t  to a b e s t  i n t e r e s t  finding, u n l e s s  the c o m m i s s i o n e r  d e t e r m i n e s  

that n e w  i n f o r m a t i o n  h a s  b e c o m e  a v a i l a b l e  th a t  j u s t i f i e s  a r e v i s i o n  o f  

the b e s t  i n t e r e s t  f i n d i n g .

* Sec. 2. AS  3 8 . 0 5 . 0 3 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(g) W h e n  the d i r e c t o r  p r e p a r e s  a w r i t t e n  f i n d i n g  r e q u i r e d  u n d e r

(e) o f  this s e c t i o n  for a n  o i l  a n d  gas l e ase sa l e  s c h e d u l e d  u n d e r  

A S  3 8 . 0 5 . 1 8 0 ,  the d i r e c t o r  s h all c o n s i d e r  a n d  d i s c u s s  in the f i n d i n g

t i m e  o f



prepa ra ti on  of the finding and that are mat er ia l to the following j

matters or to issues that were raised during the period allowed for
i

receipt of public comment:

(A) prop er ty  descriptions and locations;
!

(B) the p e t r o le um  potential of the sale area, in 

general t e r m s ;

(C) fish and w i l d l i f e  species a nd their habitats in

the area;

(D) the current and pr o je ct ed  uses in the area, i n­

cluding uses and value of fish and wildlife;

(E) the governmental powers to regulate oil and gas 

exploration, development, production, and transportation;

(F) the reasonably foreseeable cumulative effects of 

oil and gas exploration, development, production, and tr an sp or t a­

tion on the sale area, including effects on subsistence uses, 

fish and w i l dl if e habitat and populations and their u s e s , and 

h istoric and cultural resources;

(G) lease stipulations and m it ig at i on  measures, i n­

cluding any measures to prevent and m itigate releases of oil and 

h azardous substances, to be included in the leases, and a d i s­

cussion of the protections offered b y  these measures;

(H) the m e th od  or methods most likely to be u s e d  to 

transport oil or gas from the lease sale area, and the a d v a n­

tages, disadvantages, and relative risks of each;

(I) the reasonably foreseeable fiscal effects of the 

lease sale and the subsequent activity on the state and affected 

m un icipalities and communities, including the explicit and i m­

plicit subsidies associated w i t h  the lease sale, if any;

(J) the reasonably foreseeable effects of oil and gas



exploration, development, production, and transportation on 

municipalities and communities w i t h i n  or a djacent to the lease
i

sale area; and

(K) the bidd in g m e t h o d  or methods adopted b y  the 

commissioner under AS 38.05.180;

(2) a summary of agency and p ublic comments received and 

the department's responses to those comments; and

(3) the basis for the director's d etermination that, on 

balance, leasing the area w o u l d  be in the state's best interest.

* Sec. 3. AS 3 8 . 0 5 . 180(j) is amended to read:

(j) To prolong the economic l.ife of an oil and gas field or to 

reestablish commercial production of shut-in oil or gas that w ou l d not 

otherwise be economically f e a s i b l e , the commissioner shall adopt 

regulations [FOR ALL B I D D I N G  METHODS] to a l l o w  re du ct io n  of royalty on 

leases [WITHIN THE FIELD TO COMPENSATE FOR INCREASING COSTS IN THE 

LATER. STAGES OF PRODUCTION D E C L I N E ] . The commissioner m ay not grant a 

reduction of royalty unless the [UNTIL TWO YEARS' INITIAL PRODUCTION 

FROM THE FIELD HAS OCCURRED AND EACH] lessee r equesting the reduction 

makes [HAS MADE] a clear showing that the rev en ue  from the lessee's 

share of all hydrocarbons p r oduced from the field is and is likely to 

continue to be insufficient to produce a reasonable rate of return 

with respect to the [THAT] lessee's total investment in the field. 

The commissioner m a y  condition a royalty r ed uc t i o n  granted under this 

subsection in any w a y  nec e ss ar y to p r ot ec t the state's interest, 

including restoration of the state's royalty share in the event of an 

increase in the price of oil or g a s . Before approving a royalty 

reduction, the commissioner shall mak e  a w r i t t e n  finding that the
I •

state has obtained the m a x i m u m  possible economic r et ur n that is c o m­

patible with allowing a r easonable rate of economic return for the 

SCS CSHB 1 2 8 (Fin)
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lessee, and send copies of the finding to all m e m b e r s  of the l e gi sl a­

ture.
I

* Sec. 4. AS 3 8 . 0 5 . 1 8 0 (w) is amended to read:

(w) No tw it hstanding any other provisions of this section, land 

w hich has b e e n  offered for lease w i t h i n  the previous five years and 

w h i c h  re ceived no bids at competitive sale or for w h i c h  no bid was 

accepted m a y  be, at the discretion of the commissioner, immediately 

offered for lease, u nd er  regulations adopted b y  the commissioner, upon 

terms appearing mo st  advantageous to the state; however, n o n c o m p e t i­

tive leasing is prohibited. The commissioner shall establish a r o y a l­

ty determined to be in the public interest but not  less than 12 1/2 

percent. A  lease must provide for payment to the state or rental but 

need not adhere to the rental schedule in (n) of chis section nor to 

the 5 , 760-acres-per-lease limitation in (m) of this section. The 

lease term m a y  not exceed 1_0 [FIVE] years_j_ except as provided in (m) 

and (o) of this section.

* Sec. 5. AS 38.05.945(c) is amended to read:

(c) Notice [EXCEPT F OR OIL AND GAS L E A S I N G  U N D E R  AS 38.05.180 

AND GEOTHERMAL L E A SI NG  UN D ER  AS 38.05.181, NOTICE] at least 30 days 

before action under (a) of this section shall also be given to the 

following:

(1) to a m u n ic ip a li ty  if the land is w i t h i n  the boundaries 

of the municipality, to a coordinating body established b y  community 

councils in a m u n ic ip a li ty  if the coordinating b o d y  or a community 

council w it hi n the area served by a coordinating body requests notice 

in writing; if there is no coordinating body w i t h i n  the municipality, 

notice shall be pro vi d ed  to each community council established by the 

charter or ordinance of the municipality if the land is located w it hi n 

the boundaries of the mun i ci pa li ty  and if the community council



0

10

requests notice in writing;

(2) to a reg io na l corporation if the boundaries of the
i

corporation as e s t ab li sh e d b y  sec. 7(a) of the Al aska Native Claims 

Settlement Act encompass the land and the land is outside a m u n i c i p a l­

ity;

(3) to a vill a ge  corporation organized under sec. 8(a) of

the A l as ka  Native Claims Settlement Act if the land is w i t h i n  25 miles

of the village for w h i c h  the corporation was established and the land

is located outside a municipality;

(4) to the postma st e r of a permanent settlement of more

than 25 persons located w i t h i n  25 miles of the land if the land is 

located outside a municipality, w i t h  a request that the no tice be 

posted in a conspicuous location;

(5) to a n o n p ro fi t community organization or a governing 

body that has r e q u e s te d noti fi ca ti o n in wri ti ng  and pr ovided a m a p  of 

its boundaries, if the land is w i t h i n  the boundaries.

SCR CRPP 198nMrO -h-
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STEVE COWPER, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES
OFFICE OF THE COMMISSIONER

4 0 0  W IL L O U G H B Y  A V E  
J U N E A U , A L A S K A  9 9 8 0 1 - 1 7 9 6  
P H O N E  (9 0 7 )  4 6 5 - 2 4 0 0

April 27, 1990

The Ho no rable Johne Binkley 
The Ho no rable Rick Uehl in g 
C o-ch ai rm en
Senate Finance Committee 
P.O. Box  V  
Juneau, A K  99811

Subject: Senate CS for CS for H ou se  Bill 128

De a r Senator Bink le y  and Senator Uehling:

The Department of Natural Resources supports Senate CS for CS for 
House Bill 128 which is enclosed. The recent am en dm en t s to the 
CS for HB 128 reflect the results of several days of d is cu s si on 
a nd ne g ot i a t i o n  among i nterested members of the public, the 
Legislature, a n d  the Departments of L a w  a nd Natural R e s o u rc es  
re g ar di ng  the issues which s hould be c o n s i d e r e d  p r o s p e c t i v e l y  in 
d e t e r m i n i n g  whether it is in the state's best interest to conduct 
an oil and gas lease sale under t he provisi on s of A S  38.05.035.

This set of amendments ex pr essly identifies the subjects tnat DNR 
must discuss in an oil an d gas b e s t -i nt er e st  finding by setting  

out the complete list of factors that must be addressed. The 
legis l at io n is intended to p r e c lu d e a court from d e t e r m i n i n g  the 
"important factors" that must be ad d re ss ed  be fore the ex ec utive 
de ci si on  is made concerning wheth er  an oil and gas lease sale is 
in the best interest of the state. It is further i n t e n d e d  to 
make clear that speculation co nc er n in g future activities that 
w o u l d  be subject to independent p e r m i t t i n g  requirements is not 
n e c e ss ar y  at the time of the lease sale decisions. By specif yi ng  
that only "reasonably foreseeable cumulative effects" be 
discussed, it is in tended that D N R  n e e d  not speculate c on ce rn in g 
the location and size of discoveries, the economic f e a s i b i l i t y  of 
ult im at e development, the tec h no lo gi ca l feasibility of p r o d u c t i o n  
or transportation, future e nvironmental or other laws that m a y  
apply at the time of any future development, or other such 
factors that cannot reasonably be foreseen at the t i me  of 
leasing.

1<W9LH



T hese amendme nt s are vital no the state's best interests, and I 
u r g e  you r p r o m p t  and favorable action on them.

S e n a t o r  B i n k l e y  a n d  S e n a t o r  U e h l i n g  -2- A p r i l  21, 1990

C o m m i s s i o n e r

E nc lo s u r e
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Official Business

DATE:

A l a s K ^
 .................HOUSE OF REPRESENTATIVES

A p r i l  27, 1990

P . O .  B o x  V  
S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 1 1

TO: Senat or  Jo h ne  Binkley, Co-Chai r pe rs on  
Sena t or  R i c k  Uehling, C o -C hairperson 
S enate F i na nc e Committee

FROM:

RE:

R e p r e s e n t a t i v e  Kciy B rc

SCS CS H B  128 (Proposed Finance)

Y o u  w i l l  find a n e w  Section 2 in the p r o p o s e d  committee substitute 
th a t w o u l d  est ab l is h guidel i ne s for the Dire ct or  of the Division 
of Oil a nd Gas to f o l lo w w h e n  m a k i n g  a "best interest" finding for 
future oil and gas lease sales. The prop o se d language has been 
d e v e l o p e d  w i t h  the assist an ce  of the D epartment of Natural 
Resources, Di v is io n of Oil and Gas, and other interested parties.

It is necessary, in light of the re cent Supreme Court dec i si on  on 
the C a m d e n  Bay lease sale, to clarify t he facts and issues a 
D i r e c t o r  m u s t  discu s s a n d  b a l a n c e  in d et er m i n i n g  w h e t h e r  it is in 
the b e s t  inte re st  of the state t o  p r oc ee d  or n ot to proceed with 
an oil and gas lease sale. Beca us e  t h e  d e c is io n to lease is a key 
d e c i s i o n  t h a t  tr an sfers v a l u a b l e  p ro pe r t y  rights and ultima t el y ma y 
lead to d e v e l o p m e n t  and production, t h e  public needs to u nderstand 
t he care fu l  an al ys is  u n d e r t a k e n  b y  th e Director.

The p u b l i c  interest is serve d by e s t ab l is hi ng  a list of matt er s  and 
issues to b e  di s cu ss ed  b y  t h e  D i r e c t o r  and by a llowing the public 
to expr e ss  conc er ns  and hav e t ho se  concerns w e i g h e d  in the decision 
m a k i n g  process.

I u r g e  y o u  to adopt a nd m o v e  the p r o p o s e d  CS for HB 128 from 
committee. T h a n k  y o u  for y o u r  consideration.



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  A pril 26, 1990

SUBJECT;

TO:

FROM:

Draft SCS CSHB 128 ( )

Senator Ric k Uehling, Co-Chairx 
Senate Finance Committee

Jack Chenoweth 
L egislative Cou:

T a ll y J o h ns o n of Senator Pearce's staff asked me to provide 
your office an explanation of the differences between the 
draft SCS CSHB 128 ( ) and the v e r s i o n  recently reported
by the Senate Resources Committee.

Bill sections 3, 4, and 5 of the draft SCS CSHB 128 ( )
are exactly the same as bill sections 2, 3, and 4 of the 
Resources Committee version; there are no changes in this 
material.

Bill section 2 of this v e r s io n (page 2, line 25 through page 
4, line 9) is n e w  material, not present in the earlier v e r­
sion. I was not p ri vy  to the deliberations that were con­
ducted as regards that section. Rather, I was first asked 
to w o r k  from the language of a division of oil and gas 
draft. Then, following discussions among agency and inter­
est group representatives, I was prov id ed  what was described 
as compromise language by R ep resentative Kay Brown, asked to 
incorporate the changes substantially as offered into this 
CS, and did as I was requested. Representative Brown will 
have to provide other information concerning her efforts to 
find common agreement among the p a r t i e s .

The un de rl in e d m a t e r i a l  on page 1, line 18 and 19 is also 
n e w  in this version. It cross-references the changes noted 
in AS 38.05.180(g), added by bill section 2. In all other 
respects, bill section 1 of both versions is the same.

J B C :pi 
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R e p r e s e n t a t i v e  Kay Brown 
M a r c h  12, 1990

SE CT IO NA L A N A LY S IS  
SCS CS HB 128 (Resources)

Oil and Gas Leasing Practices a nd State Royalties

S e c t i o n  1

Am ends e x i s ti ng  law regarding the r equirement to p r ep ar e a new  
"best interest finding" in the case of "exempt" oil and gas lease 
sales u n d e r  AS 38.05.180(d) and AS 3 8 . 0 5 . 1 8 0 (w). T h e  p r o p o s e d 
chan ge  w o u l d  a ll ow  the Department of N a t ur al  Res ou rc e s t o  lease 
lands u n d e r  these statutes w i t ho ut  p r e p a r i n g  a new "best interest 
finding" if a finding h a d  be en  p r e p a re d w i t h i n  the previous five 
years, unles s  the Commissioner determines th at  new information 
has b e c o m e  available that justifies rev is io n  of the prior 
finding.

Sect io n 2

W o u l d  give the Commissioner of t he Department of Natural 
Re so ur ce s au th ority to reduce royalties in or de r  to reestablish 
s hut -i n oil and gas production that wo ul d ot herwise not be 
e c o n o m i c a l l y  feasible. Before g r a n ti ng  a roya lt y reduction, the 
l e s se e w o u l d  b e  required to m a k e  a clear s h o w i n g  tha t t he shut-in 
r es ou rc es  w o u l d  not be economical to p r o d u c e  w i t h o u t  a roy al ty  
r e d u c t i o n . _ T he Commissioner w o u l d  h a v e  to find that the state 
w as o b t a i n in g the m a x i m u m  pos si bl e economic re turn compatible 
w i t h  a reasonable rate of return for the lessee. Further, the 
C o m m i s s i o n e r  w o u l d  have to provi d e a w r i t t e n  finding to all 
legis la to rs  before granting a royalty reduction.

S ecti on  3

A m e nd s AS 3 8 . 0 5 . 1 8 0 (w) regarding the t e r m  of a lease that has 
b e e n  re-offered. E xisting law stipulates that the t er m of a r e­
offered  lease shall be limited to five years. The p roposed 
c hange w o u l d  increase t h e  m a xi mu m term of a r e-offered lease to 
t en years.

S ect io n 4

A m e n d s  the D epartment of Natural Re s ources p ub l ic  notice 
r e q ui re me n ts  as they pertain to the leas i ng  of hy dr oc a r b o n  and 
g eother ma l resources. The pro po s ed  change w o u l d  r ee stablish the 
r e qu ir e m e n t  that the department p r o vi de  br oa d p u b l i c  notice of 
l e a si ng  actions to po tentially a ffected parties.




