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COMMUNITY AND REGIONAL AFFAIRS COMMITTEE
JANUARY 24, 1989

SB 95: AN ACT AUTHORIZING THE COMBINING OF A SALES AND USE TAX 
PROPOSITION WITH INCORPORATION OF A BOROUGH AND PROVIDING FOR

AN EFFECTIVE DATE.
SPONSOR: RULES/GOV 

FISCAL: NONE

THE NEXT B IL L  WE W ILL  HEAR IS SENATE B ILL  AN ACT 
AUTHORIZ ING  THE COMBINING OF A SALES AND USE TAX 
PROPOSIT ION  W ITH  INCORPORATION  OF A BOROUGH AND 
PROVIDING FOR AN EFFECTIVE DATE.

TH IS  B IL L  W OULD ALLOW  FOR A SALES AND USE TAX 
PROPOSIT ION  TO BE INCLUDED ON THE BALLOT FOR THE 
INCORPORATION OF A BOROUGH. CURRENT STATUTES OMIT THIS 
PROV IS ION  ALTHOUGH IT  IS ALLOWED FOR SECOND CLASS 
C ITIES. THE B ILL  IS BACKDATED TO JANUARY 1, 1987 BECAUSE 
OF A VOTE THAT TOOK PLACE FOR THE FORMATION OF THE 
ALEUTIANS EAST BOROUGH THAT INCLUDED A SALES AND USE 
TAX PROPOSITION.

THERE IS A ZERO FISCAL NOTE IN YOUR PACKET FROM THE 
DEPARTMENT OF COMMUNITY AND REGIONAL AFFAIRS.

JIM  PLASMAN IS HERE TO SPEAK FURTHER.



S t a t e  o r  A u k i c a
O F F I C E  O F  T H C  O O V E H N D R  

J  t l  N  B A  U

J a n u a r y  9 ,  1 9 8 9

T h e  H o n o r a b le  T im  K e l l y  
P r e s id e n t  o f  t h e  S e n a t e  
A la s k a  S t a t e  L e g i s l a t u r e  
P .O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

D e a r  S e n a t o r  K e l l y :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A la s k a  
C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  t h e  

c o m b in in g  o f  a  s a l e s  a n d  u s e  t a x  p r o p o s i t i o n  w i t h  t h e  
i n c o r p o r a t i o n  o f  a  b o r o u g h .

C u r r e n t  l a w  d o e s  n o t  p r o v i d e  e x p r e s s  a u t h o r i t y  f o r  a  p e t i ­

t i o n  a n d  a n  e l e c t i o n  b a l l o t  f o r  i n c o r p o r a t i o n  o f  a  b o r o u g h  
t o  i n c l u d e ,  a t  t h e  sam e  t im e ,  a  s a l e s  a n d  u s e  t a x  p r o p o s i ­

t i o n .  AS 29 p r o v i d e s  o n l y  f o r  t h e  c o m b in in g  o f  a  s a le s  a n d  
u s e  t a x  p r o p o s i t i o n  w i t h  i n c o r p o r a t i o n  o f  a  s e c o n d  c l a s s  
c i t y .  S ee  AS 2 9 . 4 5 .7 1 0  . T h e  p u r p o s e  o f  t h i s  b i l l  i s  t o  
e n s u r e  t h e  f i n a n c i a l  v i a b i l i t y  o f  a  n e w  b o r o u g h  a t  t h e  t im e  
o f  i n c o r p o r a t i o n ,  a n d  t o  s i m p l i f y  i n c o r p o r a t i o n  p r o c e d u r e s  
s i m i l a r  t o  t h o s e  g o v e r n i n g  t h e  i n c o r p o r a t i o n  o f  s e c o n d  c l a s s  
c i t i e s .  T h e  L o c a l  B o u n d a r y  C o m m is s io n  a n t i c i p a t e s  t h a t  
s e v e r a l  n ew  b o r o u g h s  m i g h t  s e e k  i n c o r p o r a t i o n  o v e r  t h e  n e x t  

f e w  y e a r s .  M an y  o f  t h e  p r o p o s e d  b o r o u g h s  m i g h t  n o t  b e  l e v y ­
i n g  p r o p e r t y  t a x e s  d u e  t o  t h e  f a c t  t h a t  a  s u b s t a n t i a l  
p o r t i o n  o f  t h e  p r o p e r t y  t o  b e  i n c l u d e d  i n  b o r o u g h s  i s  e x e m p t  

f r o m  p r o p e r t y  t a x e s  ( e . g . ,  u n d e v e lo p e d  ANCSA l a n d  a n d
f e d e r a l  a n d  s t a t e  l a n d ) . T h e r e f o r e ,  s a l e s  a n d  u s e  t a x e s  
m ig h t  c o n s t i t u t e  t h e  s o l e  t a x  b a s e  f o r  a  n u m b e r  o f  t h e
b o r o u g h s  t o  b e  i n c o r p o r a t e d .

S e c t io n  1 o f  t h e  b i l l  a d d s  a  new  s e c t i o n ,  AS 2 9 . 4 5 . 6 8 0 ,  t o
a u t h o r i z e  a  p e t i t i o n  f o r  i n c o r p o r a t i o n  o f  a  b o r o u g h  ( o f  a n y  

c l a s s )  t o  r e q u e s t  t h a t  a  s a l e s  a n d  u s e  t a x  p r o p o s i t i o n  b e  
p l a c e d  o n  t h e  sam e b a l l o t  w i t h  t h e  i n c o r p o r a t i o n  q u e s t i o n .  
T h e  p e t i t i o n  m u s t  s t a t e  t h e  p r o p o s e d  t a x  r a t e .  T h e  p e t i t i o n  

m ay  r e q u e s t  t h a t  i n c o r p o r a t i o n  o f  t h e  b o r o u g h  b e  d e p e n d e n t  
o n  t h e  p a s s a g e  o f  t h e  t a x  p r o p o s i t i o n .  T h is  " , c t i o n  d o e s  
n o t  r e q u i r e  a  t a x  p r o p o s i t i o n  t o  b e  o n  t h e  sa.tte b a l l o t  a s  

t h e  i n c o r p o r a t i o n  q u e s t i o n .  P r o p o s e d  AS 2 9 . 4 5 . 6 8 0  i s
i d e n t i c a l  i n  p r o c e d u r e  a n d  e f f e c t  t o  AS 2 9 . 4 5 . 7 1 0  ( c o m b in in g  
s a l e s  a n d  u s e  t a x  p r o p o s i t i o n s  w i t h  i n c o r p o r a t i o n  o f  s e c o n d  
c l a s s  c i t i e s ) .



-----

The H o n o r a b l e  -wim K e l l y P a g e  2

S e c t io n  2 o f  t h e  b i l l  p r o p o n e s  a r e t r o a c t i v e  d a t e  o f  

J a n u a r y  1 ,  1 9 8 7  f o r  AS 2 9 . 4 5 . 6 8 0 .  T h i s  i s  n e c e s s i t a t e d  b y  
t h e  f a c t  t h a t  t h e  r e c e n t l y  i n c o r p o r a t e d  A l e u t i a n s  E a s t  
B o r o u g h ,  a  s e c o n d  c l a s s  b o r o u g h ,  i n c l u d e d  a  s a l e s  a n d  u s e  
t a x  p r o p o s i t i o n  w i t h  t h e  i n c o r p o r a t i o n  q u e s t i o n  i n  i t s  
i n c o r p o r a t i o n  p e t i t i o n  a n d  o n  t h e  e l e c t i o n  b a l l o t  i n  1 9 8 7 .  
W h i l e  t h e  i n c o r p o r a t i o n  o f  t h e  b o r o u g h  w a s  n o t  d e p e n d e n t  o n  
t h e  p a s s a g e  o f  t h e  s a l e s  t a x  p r o p o s i t i o n  ( w h ic h  p a s s e d ) , t h e  
b o r o u g h ' s  s a l e s  t a x  i s  u n d e r  l e g a l  c h a l l e n g e ,  a n d  t h e  i s s u e  
i s  p a r t  o f  t h e  a p p e a l  i n  L a k e  a n d  P e n in s u l a  S c h o o l  D i s t r i c t ,
e t  a l .  v .  A l a s k a  L o c a l  B o u n d a r y  C o m m is s i o n , C a s e
N o s . 3AN 8 7 - 8 0 0 5  a n d "  3AN 8 7 - 9 2 1 7  ( C o n s o l i d a t e d )  . A 
r e t r o a c t i v e  d a t e  o f  J a n u a r y  1 ,  1 9 3 7  w i l l  r e n d e r  t h e  q u e s t i o n  
m o o t  a s  t o  t h e  A l e u t i a n s  E a s t  B o r o u g h ,  a n d  f o r  o t h e r  
p r o p o s e d  b o r o u g h s ,  p r e s e n t l y  i n  t h e  i n c o r p o r a t i o n  p r o c e s s ,  
t h a t  d e s i r e  t o  i n c l u d e  a  s a l e s  a n d  u s e  t a x  p r o p o s i t i o n  a t  
t h e  t im e  o f  t h e  i n c o r p o r a t i o n  e l e c t i o n .

I  s t r o n g l y  u r g e  y o u r  s u p p o r t

I



I n t r o d u c e d :  1/9/89
R e f e r r e d :  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s

go00899s

BY T H E  R U L E S  C O M M I T T E E  BY
1 IN T H E  S E N A T E  R E Q U E S T  O F  T H E  G O V E R N O R

2 S E N A T E  B I L L  NO. 95

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

4 S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A B I L L

6 F or an  A ct e n t i t l e d :  " A n  A ct a u t h o r i z i n g  the c o m b i n i n g  of a s a les a n d  u se

7 t ax p r o p o s i t i o n  w i t h  i n c o r p o r a t i o n  o f  a b o r o u g h ;  and

8 p r o v i d i n g  for a n  e f f e i t i v e  d a t e . "

9 BE IT E N A C T E D  BY  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L ASKA:

10 * S e c t i o n  1. A S  2 9 . 4 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to a r t i c l e  4

11 to read:

12 Sec. 2 9 . 4 5 . 6 8 0 .  C O M B I N I N G  S A L E S  A N D  U S E  T A X  W I T H  I N C O R P O R A T I O N

13 O F  A B O R O U G H .  A  p e t i t i o n  f or i n c o r p o r a t i o n  of a b o r o u g h  m a y  r e q u e s t

14 that a s a l e s  a n d  u s e  tax p r o p o s i t i o n  be p l a c e d  o n  the s a m e  b a l l o t .

15 T h e  p e t i t i o n  m u s t  s t a t e  the p r o p o s e d  t ax rate. T h e  p e t i t i o n  m a y

16 r e q u e s t  that i n c o r p o r a t i o n  be d e p e n d e n t  on  the p a s s a g e  of the tax

17 p r o p o s i t i o n ;  if so, the i n c o r p o r a t i o n  p r o p o s i t i o n  f a ils if the tax

18 p r o p o s i t i o n  fail s .  •

19 * Sec. 2. S e c t i o n  1 of this A c t  is r e t r o a c t i v e  to J a n u a r y  1, 1987.

20 * Sec. 3. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .

SB0095a - 1 - SB 95



A rtic le  5. C ity Sa les and Use Taxes.
§ 29.45.700 M u n i c i p a l  G o v e r n m e n t  § 29.45.710 r\

K

S ection  S ection
700. Power o f levy 710. Combining sales and usu tax with

incorporation of a second class city

E ffec tive date o f a rtic le . — Section 
90. ch. 7-1. SLA H ’85 provides: "This Act 
takes cITect January 1,1986 ."

Sec. 29.45.700. P ow e r o f levy , (a) A city in a borough that levies 
and collects areawide sales and use taxes may levy sales and use taxes 
on a ll sources taxed by the borough in the manner provided for 
boroughs, except that the assembly may by ordinance authorize a city 
to levy and collect sales and use taxes on other sources.

(b) A city in a borough that does not levy and collect sales and use 
taxes for areawide borough functions may levy and collect sales and 
use taxes in the manner provided for boroughs.

(c) A city outside a borough may levy and collect sales and use taxes 
in the manner provided for boroughs. (§ 12 ch 74 SLA 1985)

Sec. 29.45.710. C om bin ing sa les and use tax w ith in co rp o ra - ^
tion o f  a second c lass c ity . A petition for incorporation o f a second x
class city may request that a sales and use tax proposal be placed on 
the same ballot. The petition must state the proposed tax rate. The 
petition may request that incorporation be dependent on the passage 
of the tax proposition. I f  so, the incorporation proposition fails i f  the 
tax fails. (§ 12 ch 74 SLA 1985)

C h a p te r 46. Sp e c ia l A ssessm ents.

Section 
10. Assessment and proposal 
20. Procedure 
30. Creation o f district 
40. Record owner 
50. Objections and revision 
60. Assessment ro ll 
70. Hearing and settlement

Section 
80. Payment 
90. Exemption 

100. Reassessment 
110. Allowable costs 
120. Objection and appeal 
130. Interim financing 
140. Special assessment bonds

- 1 2 0 -



§ 29.45.G60 A l a s k a  S t a t u t e s  S u p p l e m e n t  § 29.45.670

(d) I f  the assembly charges interest on sales taxes not paid when 
due, the rate o f interest may not exceed 15 percent a year on the 
delinquent taxes and shall be charged from the due date until paid in 
fu ll. This subsection applies to home rule and general law municipali­
ties.

(e) A borough may provide for the creation, recording, and notice o f 
a lien on real or personal property to secure the payment o f a sales and 
use tax. and the interest, penalties, and administration costs in the 
event o f delinquency. When recorded, a lien authorized under this 
section has priority over other liens except those for property taxes 
and special assessments. (§ 12 ch 74 SLA 1985)

Sec. 29.45.660. Notice o f  sa les and use tax. (a) I f  the borough 
levies and collects only a sales tax and use tax, the assembly shall 
provide a notice substantially in the form set out in AS 29.45.020. In 
providing notice under this subsection, the assembly shall substitute 
for the inillage equivalency its estimate o f the equivalent sales tax 

• rate for each o f the categories o f financial assistance set out in AS 
29.45.020. Notice shall be provided

(1) by publishing in a newspaper o f general circulation in the 
borough a copy o f the notice once each week for a period o f three 
successive weeks, with publication to occur not later than 45 days 
after the final adoption o f the borough’s budget; or

(2) i f  there is no newspaper o f general circulation in the borough, by 
posting a copy o f the notice for at least 20 days in at least two public 
places in the borough, with posting to occur not later than 45 days 
after the final adoption o f the borough’s budget.

(b) Compliance with the provisions o f this section is a prerequisite 
to receipt o f municipal tax resource equalization assistance under AS 
29.60.010 —  29.60.080 and state aid for miscellaneous municipal 
services under AS 29.60.100 — 29.60.180. Thi department shall 
withhold annual allocations under those sections until municipal 
officials demonstrate that the requirements o f this section have been 
met. (§ 12 ch 74 SLA 1985)

Sec. 29.45.670. Re fe rendum , adoption , and m od ifica tion . A
new sales and use tax or an increase in the rate o f levy o f a sales tax 
approved by ordinance does nof take effect until ratified by a majority 
o f the voters at an election. (§ 12 ch 74 SLA 1985)

- 1 1 9 -
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^T A T F  fYF AT A^RTA

LOCAL BOUNDARY COMMISSION
949 EAST 36TH AVENUE, SUITE 405, ANCIIORAGE, ALASKA 99508 

TELEPHONE 561-8586
C.H. BETTISWORTH, QtA IRPERSON 

JO ANDERSON, 1ST JUDICIAL DISTRICT 
BEN NACEAK, 2ND JUDICIAL DISTRICT 

LAMAR COTTEN, 3RD JUDICIAL DISTRICT 
SHELLEY DUGAN, VICE CHAIRPERSON, 4TH JUDICIAL DISTRICT

STATEMENT ON BOROUGH GOVERNMENT IN ALASKA
The Local Boundary Commission (LBC) was established 
under Alaska's Constitution to deal with certain critical 
local government matters. Its constitutional and statutory 
duties includemaking studies of local government boundary 
problems and judging proposals for borough incorporation 
and annexation. The LBC consists of five members ap­
pointed by the Governor. It is independent ofallStateagen- 
cies and other boards.

Due to a substantial increase in interest concerning borough 
government, conflicts over regional jurisdiction have begun 
to surface in several areas of the state (e.g. annexation by 
existing boroughs vs. incorporation of new boroughs). The 
LBC feels that dealing withsuch mattersonapiecemeal basis 
is neither efficient nor effective. Therefore, the LBC has 
developed this statement in  an effort to generate discussion 
among citizens of the stale, policy makers and lawmakers 
concerning future regional service delivery in Alaska. This 
statement was formally adopted by the LBC o.i December?., 
1988.

INTRODUCTION 
The structure fo r the delivery o f regional services in 
Alaska is in need of improvement. It can be argued 
that the evolution o f regional government over the 
past thirty years appears to have fallen short o f the 
intent o f the State Constitution. The present system for 
the delivery o f regional services is inequitable and, in 
some respects, inefficient. While there is a strong need 
to change the system in order to improve the delivery 
o f local government services to a ll Alaskans, substan­
tial barriers stand in the way.

CONSTITUTIONAL INTENT FOR THE 
FORMATION OF BOROUGHS1

The State Constitution provides the framework for 
borough governments. Article X, Section 3 of the 
Constitution provides that "The entire state shall be

divided into boroughs, organized or unorganized." 
Senator Vic Fischer, a member o f the Committee on 
Local Govemme..i at the Constitutional Convention, 
wrote that the initial principles set forth by the Com­
mittee included the guideline that"provision should be 
made for subdividing all Alaska into local units (boroughs) 
based on economic, geographic, social, and political factors; 
in itially not all need be organized" (emphasis added).2

It was clearly the position o f the Local Government 
Committee that "although voluntary incorporation was 
preferable, organized boroughs should be created without 
approval in the area i f  considered necessary by the state." 
Further, the Committee believed that "the state may 
want to mandate incorporation if  an area is deemed to have 
reached a position where 'it should take on the burden of its 
own government'

INTENT VS. IMPLEMENTATION
During the first four years o f statehood, only one 
borough had formed. The area encompassed by that 
borough was a mere 873 o f Alaska's 586,400 square 
miles. By 1963, the need for the creation o f boroughs 
in other areas o f the state became so apparent that the 
Legislaturewas willingto adopt "oneof themost contro­
versial statutes ever passed by an Alaskan legislature —  
the Mandatory Borough Act.* This act required the 
formation o f boroughs in the regions encompassing 
Ketchikan, Juneau, Sitka, Kodiak, the Kenai Penin­
sula, Anchorage, the Matanuska and Susitna Valleys, 
and Fairbanks.

Presumably, boroughs were mandated fo r those re­
gions because, in the words o f the Local Government 
Committee, they were "considered necessary by the 
state" and each area was "deemed to have reached a 
position where it should take on the burden of its own gov­
ernment."

1



Following the Mandatory Borough Act, only four 
more boroughs were formed. Today, more than 30 
years after Alaskans ratified the State Constitution, 
only one-third of the state lies within boroughs.

THE PRESENT SYSTEM OF 
GOVERNMENT IS INEQUITABLE

Flaws in the present system become apparent when an 
examination is made o f who bears the burden o f pro­
viding municipal, services. Boroughs are obligated by 
law to provide certain services, including education. 
Education is .‘ he largest expenditure o f virtually every 
borough. Tne budgets o f some boroughs dedicate as 
much as90% or more o f their total revenues for educa­
tion.

Residents o f municipal school districts w ill contribute 
more than$125 millionstatewide toaupport theope ra­
tion o f their schools during this year.5 Substantial ad­
ditional local funds will be spent on debt service for 
capital improvements to educational facilities in mu­
nicipal school districts.

However, those who live outside municipal school 
districts pay no taxesinsuppo rto f school opera tionsor 
capital construction. As a consequence, the State has to 
provide substantially higher financial aid to the non­
municipal school districts. In fact, 25% o f the total Slate 
aid for operation o f schools is dedicated to non-mu­
nicipal school districts. The student population of 
these districts equals 12.7% of the total student popu­
lation in the state.6

Ironically, one o f the principal factors leading to the 
1963 Mandatory Borough Act was the desire to "pro- 
vide for lax equalization." Representative John L. Rader, 
the author o f the Act, noted that, " i f  tax equalization was 
to be meaningful, it  could not be piecemeal. Mandatory in­
corporation of boroughs would be necessary in all areas 
which could feasibly be included within a borough and 
which did not incorporate on local initiative"7 (emphasis 
added).

While education funding epitomizes the inequities in 
the current structure, it alone is not the only disparity. 
Similar concerns can be expressed over public safety, 
maintenance o f transportation facilities, public plan­
ning and other services. There are a number o f regions 
in Alaska where no taxes are levied in support of 
public services.

\

THE DISTRIBUTION OF 
RESOURCES IS INEQUITABLE

A recent study by the Department o f Community and 
Regional Affairs noted vast inequities in the resources 
available to support existingand potential boroughsin 
thestate. Nowhere is this moreevidcnt than in the area 
o f property available for taxation. On the prosperous 
end o f the spectrum, one borough in Alas.ca enjoys a 
property taxbaseequal to $11,024,197 per student. The 
tax base o f the borough on the other end o f the spec­
trum is less than 2% o f that figure ($143,583 per stu­
dent).

Like boroughs, some unincorporated regions o f the 
state have substantial resources and some have few. 
For example, one unincorporated region has a poten­
tial tax base amounting to $2,654,954 per student.6 A 
number o f other unincorporated regions o f the state 
have so little in the way o i resources, that there is 
virtually no potential that any borough could be 
formed under the present structure. However, property 
values are not the on ly measure o f a region's ability to 
support a borough. A number o f regions may have 
limited property: values but contain substantial re­
sources (e.g. fish and timber) which could serve as a 
means to support a borough. The disparities in re­
source distribution are a major impediment to the fo r­
mation o f boroughs in several regions throughout 
Alaska.

STATE FINANCIAL AID PROGRAMS 
NEED MODIFICATION 

Some o f the State's most impor tant municipal financial 
aid programs (e.g. school foundation formula, munici­
pal assistance, stale revenue sharing and state-shared 
fisheries taxes) have traits which warrant examina­
tion.

The inequity o f the school foundation formula with 
respect to unincorporated regions vs. municipal 
school districts was discussed earlier. However, there 
areothersignificantinequitiesinthatprogram. Forex- 
ample, municipal school districts are required to con­
tribute to their schools, the lesser of: 1) the equivalent 
o f a 4 m ill property tax or 2) 35% of a level o f "basic 
need" calculated by theState. Thirty-one o f the state's 
thirty-three municipal school districts fa ll under the 
requirement to contribute the 4 m ill equivalent. How­
ever, the other two fall under the optional provision.9 
Both o f these municipalities enjoy relatively high



property values. In one case, the law requires that the 
borough contribute a m 'llage rate equivalent of only
0.33 mills in support of education. This is only one- 
twelfth of the amount required for the 31 other municipal 
school districts. Elimination of this inequity would save 
the State in excess of $10 million annually.10

Inequities arc found in program s other than those 
relating to education. The Municipal Assistance Pro­
gram has elements which are not only inc-qi titable, but 
extremely arbitrary. Under that program., a borough 
formed after June, 1977 with a population outside of 
c ites  ranging from 2,207 to 4,097 would receive vastly 
greater aid over w hat it would receive if its population 
were either higher or lower by even one person. Thus, 
a new borough with a population of 2,207 would 
receive nearly $1.4 million in annual program funds 
while a borough with a population of 2,206 would re­
ceive less than $200,000 in annual payments.

Policy concerns abound with respect to factors used in 
the State Revenue Sharing Program (e.g. population 
and local tax effort determinations). Concerns over 
perceived inequities in this program  have led to court 
challenges in the past.

The structure of the State-shared fisheries tax program 
actually serves as a substantial disincentive to the 
formation of boroughs in certain areas of the state. 
Under the present law, some cities outside of boroughs 
would lose several hundreds of thousands of dollars in 
annual program payments if their regions incorpo­
rated.

SOME BOROUGH BOUNDARIES 
ARE NOT REASONABLE 

Some of today's boroughs have boundaries which 
present unique problems for efficient delivery of re­
gional services. An interesting example of this is the 
Haines Borough. Klukwan, which is located well 
wi thin the borders of the borough, exists as a "jurisdic­
tional hole" in the borough. Educational services in 
Klukwan are not provided, by the borough, but by the 
State operated Chatham Regional Educational Atten­
dance Area (REAA). The seat of the school district is 
located in Angoon, a community approximately 170 
air miles distant. It is apparent that a more reasonable 
approach to serving Klukwan's education needs 
would likely be through the borough surrounding it.

It should also be noted that the boundaries of four of 
t he eight boroughs formed pursuant to the mandatory

Borough Act were not originally set according to stan­
dards used today. Rather, those boroughs had their 
boundaries set along State election district lines. The 
LBC substantially modified the boundaries of one of 
those boroughs upon petition shortly after incorpora­
tion. However, the boundaries of the remaining three 
boroughs are substantially unchanged.11 Their bor­
ders would not necessarily meet today's standards for 
the formation of boroughs. Boundaries of other bor­
oughs in the state ha ve not necessarily kept pace with 
development within their regions.

CURRENT STRUCTURE IS INEFFICIENT 
The present configuration of school districts sur­
rounded by other school districts is one example of the 
inefficiencies of the current structure. Regardless of 
the size of each district (which can be either an REAA, 
a first class/hom e rule city in the unorganized bor­
ough, or a borough) each maintains independent 
administrative structures. Establishing boroughs 
throughout the state would consolidate many of the 
smaller school districts and produce millionsof dollars 
in savings throughout the state. The most dramatic 
example of this can be found in Southeast Alaska. If a 
borough were formed along the lines of the Southeast 
Island REAA (including Metlakatla), eight separate 
school districts would be consolidated into one. It is 
projected that savings from reduced administrative 
costs from this one consideration alone would total 
$1,400,000.12

BARRIERS TO CHANGE 
Unless there are overwhelming advantages to entice 
residents of a region to form a borough, it seems clear 
that if most Alaskans were given a choice, they would 
prefer to remain outside any regional government. 
Before the mandatory creation of their borough, resi­
dents of Anchorage rejected a proposal to incorporate 
by a margin of more than 3 to 1. Residents of Fairbanks 
also rejected a voluntary borough by a margin of 
nearly 3 to 2.13 It is even more telling that today nearly 

'% of borough residents live in boroughs which were 
.ormed under the M andatory Borough Act.

CONCLUSION AND 
RECOMMENDATIONS

The LBC has formed the following conclusions:

4 Because of the disparity of re­
sources and problems with current 
State aid programs, a comprehen-

-------------------------------------------------------
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sive evaluation of formulas for 
State aid to municipalities and re­
lated matters is warranted.

* It is likely that there are unincorpo­
rated regions of the state which are 
presently able to support borough 
government. A restructuring of 
funding program s could likely ex­
tend financial viability for borough 
formation to all regions of the state.

* The concept of home rule boroughs 
seems to offer the greatest opportu­
nity for residents of a region to tai­
lor the form of government to best 
meet their needs. Under home rule, 
residents of each new borough 
w ou ld  a d o p t a ch a rte r  
(constitution) establishing the 
powers and duties of the borough.
State law requires only that a home 
rule borough provide areawide 
education and planning (as well as 
tax assessment and collection, if 
necessary).

* Fewregionsof the state are likely to 
seek fo rm a tio n  of bo ro u g h s 
through the local initiative process.

* There is a need to re-examine exist­
ing borough boundaries.

Therefore, the LBC recommends that the legislature 
carefully consider the circumstances discussed in this 
statement and examine alternative means to deal with 
the issues raised. Although there may be several 
others, the following alternatives would seem appro­
priate for consideration: 1) identifying and eliminat­
ing disincentives for the formation of boroughs, 2) 
revising State laws and program s to provide greater 
equity in the distribution of financial aid to municipali­
ties, 3) providing for the incorporation of boroughs 
only in those areas which are presently financially vi­
able and which otherwise meet the standards for bor­
ough formation and 4) providing for the formation of 
boroughs in all parts of the state, coupled with a 
mechanism to ensure that all boroughs created in this 
fashion are financially viable.

These recommendations of the LBC have not been 
made lightly. It is recognized that any proposal to 
change the status quo is certain to genera te i ntense 
opposition. Further, it isrecognized that the issues 
and problems identified in this statement will not 
be resolved overnight and will require the com­
mitment of substantial resources. Nonetheless, 
this stalen icnt is issued as a good faith attem pt to 
carry out the constitutional and statutory du ties of 
the LBC and to seek im provements in the delivery 
of regional services throughout the state.

While this statement has focused largely on prob­
lems concerning the current structure, readers are 
encouraged to consider the positive aspects of the 
issue. The creation of boroughs throughout the 
state would provide residents with a meaningful 
responsibility and interest in the development of 
each region. Boroughs offer effective tools to deal 
with a num ber of the social problems affecting 
many parts of Alaska (e.g. alcohol control and 
mental health).

Further, by improving economies of scale, a bor­
ough may be able to offer vast improvements in 
the delivery of services within a region. Improve­
ments to the structure of service delivery will 
become even more critical as State funds available 
for public services continue to shrink.

FOOTNOTES

1 As used in this statement, the term "bor­
ough" means organized boroughs and unified 
municipalities.

2 Victor Fischer, A laska's C onstitutional
Convention (Fairbanks: University of Alaska
Press, 1975) p. 119.

3 Ibid, p. 120.
4 Ronald C. Cease and Jerome R. Saroff, The 
M etropolitan Experiment in Alaska - \  study of 
Borough Government (New York: Frederick A. 
Praeger, Publisher, 1968) p. 32.

5 Department of Education, Alaska Public 
School Foundation Funding Program (March 21, 
1988), p. 1.
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8 Ibid, pp. 1 & 3 (proposed FY 89 State aid to 
REAA schools is $110,224,629 of the total of 
$442,643,697); (projected FY 89 average daily member­
ship for REAA schools is 12,826.55 while projected 
average daily membership for total schools is 
100,904.05).

7 Cease and Saroff, p. 94 (see also pp. 87-89,93, 
117).

8 Department of Community and Regional Af­
fairs, Regional Government Study (Anchorage; Janu­
ary, 1988) p. 28. See also, pp. 4 - 7 for a discussion of 
disparities in the distribution of other resources 
within boroughs and unincorporated regions.

9 Technically, a third municipal school district 
falls under the 35% rule, however, the difference be­
tween its required contribution and the 4 mill equiva­
lent is a mere $3,011. In fact, its required contribution 
is the equivalent of a 3.999228 mill tax. Thus, in effect, 
it is paying a 4 mill equivalent.

r

10 By requiring each municipal school district to 
contribute the lesser of: 1) a 4 mill equivalent or 2) 
"basic need" less federal aid (deductible PL-874), a 
savings of $10,234,157would result in thecurrent year. 
Such a requirement would still have the districts with 
large tax bases paying far less than a 4 mill equivalent 
(0.95 mills in one case and 2.42 mills in the other case). 
It is believed that this change in the formula could be 
made without violating federal equalization require­
ments relating to local support of schools.

11 The boundaries of the Fairbanks North Star 
Borough originally included some 23,110 square 
miles. Two days after the borough was incorporated 
under the Mandatory Borough Act, the LBC approved 
the detachment of some 17,082 square miles to the 
south and the annexatidn of some 1,333 square miles to 
the west. The boundaries of the Kenai, Anchorage and 
Matanuska-Susitna boroughs remain largely un­
changed from those established 25 years ago

12 See Table C.4 of A New Mandatory Borough 
Act: Local Education Costs and Potential Revenues of 
Newly Created Boroughs by House Research Agency 
of the Alaska State Legislature, February, 1988.

13 Cease and Saroff, p. 30.

(Page 6 is a map of Alaska showing which regions 
of the State are incorporated and which are not.)
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Note: The Unorganized Borough 
consists of the unshaded 
area.

Unified Hom e Rule Municipalities

1. Municipality of Anchorage
2. City and Borough of Juneau
3. City and Borough of Sitka

Hom e Rule Boroughs

4. North Slope Borough
5. Northwest Arctic Borouch

Second Class Boroughs

6. Aleutians East Borough
7. Bristol Bay Borough
8. Fairbanks North Star Borough
9. Kenai Peninsula Borough
10. Ketchikan Gateway Borough
11. Kodiak Island Borough
12. Matanuska-Susitna Borough

Third Class Boroughs

13. Haines Borough

Regional Educational Attendance Areas

A. Bering Straits
B. Ixnver Yukon
C. Lower Kuskokwim
D. Kuspuk
E. Southwest Region
F. Lake & Peninsula
G. Aleutian Region
H. Pribilof Islands
I. Adak Region 
J. Iditarod Area
K. Yukon - Koyukuk

L. Yukon Flats 
M. Railbelt 
N. Delta/Grcely
O. Alaska Gateway 
P. Copper P.iver 
Q. Chatham 
R. Southeast Island
S. Annette Island 
T. Chugach
U. Kasnunamiut (not to scale) 
V. Yupiit (not to scale)

•  Location of First Class 
and Home Rule Cities 
situated in the 
Unorganized Borough

Route of the Trans-Alaska 
Oil Pipeline
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another borough in the Bristol Bay region, they will have an 

op portunity to seek a re adjustment of the dispute d eastern b o u n­

dary. The same degree of o bj ec tivity and c o n s id e ra t io n will be 

given to their pet it io n as was given to that sub mitted by aFB.

VI. ENACT ME NT  OF THE BOROUGH SALES TAX WAS P R O PE R

Ap pe l la n t LPSD asserts that the LBC er red when it a u­

thorized an i ncorpo ra ti on election that also c o n t a in ed  a p r o p o s i­

tion by which the voters could autho rize the levy of a sales and

use tax. This a ss ig nment of error does not ap pe ar  to bear any

relation to the v a l i di t y of the LBC's dec ision c on c e r n i n g  the

incorporation of the borough. At first, the LBC d e s i re d  to p r e­

sent a ballot to the voters that combined the incor po r a ti o n q u e s­

tion and the r ef e r e n d u m  on the levy of a sales and use tax into a 

single ballot proposition. Under that approach, an af firmative 

vote on the i ncor po ra tion question also c o n s t i t u t e d  an a f f i r m a­

tive vote on the levy of a sales or use tax.

The LBC, after receiving the ad vi ce of the attorn ey  

general, severed the incorporation qu es ti o n from the tax levy 

proposition. The vot ers were free to app ro ve  the inc or por ation 

proposition and to express a separate o p i ni o n on the tax levy 

proposition. The LBC desired to promote two important policies 

by providing for the tax levy referendum. The LBC w a n t e d  to s i m­

plify the procedures n ec e ss a ry  for the n e w  bor o ug h to adopt an 

ordinance for the generation of local revenues. It was also d e­

sirable to save the n e w  borough the cost and the delay associated
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w i t h  calling and ho lding a special election  after incorporation 

on the tax l e w  proposition. The latter m otivatio n was e s p e c i a l­

ly important becaus e there was a ge ne r al l y a c kn o wl ed ged shortfall 

of state revenues that threatened the ab ility of the state to 

fully support local governments.

Under the procedure auth or iz ed by the LBC, the voters 

wo uld express their will concerning the a ut hori ty  of the borough 

to levy a sales tax before the tax or dinance  was adopted. In 

effect, the ass e m bl y was given prior aut ho ri za t io n rat he r than 

p ost-ad op ti on approval. The LBC b e li e v e d  that "it w o u l d  exalt 

form over, substance" to require p o s t- a do pt i on  approval. This 

makes a lot of sense in the context of borough formation when 

none of the m a c h i n e r y  of local gover nm en t is in place. A  similar 

pr ocedure is au t ho r iz e d for the formation of second class cities. 

AS 29.45.710. Section 710 authorizes an incorp or at ion election 

for a second class city that combines the incorporation que stion 

wit h a tax levy ratification. In that case, a "yes" vote on the 

question of i n co rp or ation is also an af firmative v o te  for the 

imposition of a sales or use tax.
I

The p ro ce dure adopte d by the L BC is similar to the a s­

sumption of powers pr oc edure authorized by law for a n e w l v  i n c o r­

porated borough. AS 29.05.110(b) provides

Ar ea wi de bo ro ug h powers i nclu de d in an i n c o r p o r a­
tion peti ti on  are considered to be part of the 
i ncorpo ra ti on question. In an election for the 
i ncorpo ra ti on of a second class borough, each non- 
area wide power to be exercised is placed s e p a r a t e­
ly on the ballot.
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Appellants mus t agree that the i n m r p o r a t i o n  petition included 

notice that the n e w  bo rough was intended to have the power to 

levy a sales and use tax at a specific rate. However, they areue 

that the ratifi ca tion cannot be effective unless the ordinance 

levying the tax is adopted before the ra tif ication vote.

A  careful reading of AS 29.45.670 does not disclose a 

requirement that a n e w  sal.es tax for a ne wl y  in co rporate d borough 

m a y  only be r at if ied after the levy is a u th or i ze d  by ordinance. 

Section 670 provides, "A new sales and use tax or an increase in 

the rate of levy of a sales tax approv ed  by ord inance  does not 

take effect until ratified by a m a j o ri t y of the vo te rs  at an 

election." Section 670 can be interpreted to pe rm it  su fficient 

latitude for prior authoriza ti on  of a n e w  sales tax p r o p os e d for 

levy by a n e w  general law borough. There is no dispute that a 

sales tax m a y  only be levied by ordinance. AS 29.25.010(a)(3). 

However, the words "approved by ordinance" can be read to m od if y  

only the phrase "increase in the rate of levy of a sales tax...," 

This supports the in terpretation accept ed  by the LBC that a n ew  

sales and use tax can take effect if it is au th o r i z e d  (ratified) 

and  subsequently levied by an ordinance within the scope of the 

prior authorization.

Sectio n 670 uses the wo rd  "ratify." The term "ratify" 

means to approve and sanction, to authorize, to confirm, to make 

valid, and m a y  apply to past events as well as to present. C o r­

bin Supply Co. v. L o f t i s , 178 S.E. 185 (Ga. 1934). To be e f f e c­

tive, a r a ti f ic at io n must be ma de  with an intent to be bound by

- 29 -



the acts of, in this case, the borough assembly. Cf. Bruton v. 

Au tom atic We lding & Supply C o r p ., 513 P . 2d 22, 1126 (Alaska

1973). All of the mate ri a l facts concerning the extent of the 

pr oposed sales or use tax were known by the voters. The type of 

tax, the a c ti vi ty upon which the tax is to be levied, and the 

rate of the tax were set out in the ballot proposal. There can 

be little doubt that the voters intended to authorize the levy of 

a sales or use tax.

Other statutes in pari ma teria with section 670 support 

a construction that permits prior authorization of  tax levy o r­

dinances, See AS 29.45.600; 29.45.710. Sections 600 and 710

perm it me rging sales and pro pe rt y tax propositions w i t h  i n c o r p o­

ration propositions. These sections apply to the incorporation 

of a second class city. Here, the borough is classifie d as s e c­

ond class. A second class city and a second class bo ro ugh are 

consi dered general law municipalities, that is, they ma y  exercise 

only those powers co nf erred by law. Nothing in the standards for 

incorporation appear to require a stricter in terpretation of  the 

tax levy ratificat io n procedu res for a second class borough. 

Sections 600 and 710 pr ov id e evidence that the legislature c o n­

sidered a ratification of a tax levy to be the equiv al en t of a 

pr ior authorization. Further, appellants can point to no express 

limitation on the power of the LBC to direct that the i n c o r p o r a­

tion question for a second class borough appear on the same b a l­

lot as a tax levy proposition.

Puttin g aside the question of wh et he r prior a u t h o r i z a­
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tion is appropriate, the issue before the court is whether the 

b orough was pr o pe r ly  incorporated. As me n ti on e d earlier, the 

incorp oration que stion was separate from the tax proposition. 

Ap pellants make no argument that supports a finding that the c o m­

position of the ball ot ma ter i al l y affe cted the outcome of the 

in corporation election. Nor could they. Clearly, a v ot er  could 

have voted "yes" on incorporation w hi le  voting "no" on the sales 

tax. The voters' decisions on the questions p re s en te d were e n­

tirely voluntary. If the prior authorization pr ocedure is d e f e c­

tive, the remedy available to the borough is simple. It must 

h ol d  a special election  after the tax ordinance is adopted. The 

bo r ou g h is not forever foreclosed from levying a sales tax. It 

w o u l d  take more time and mone y to do this but cer ta inly w o u l d  not 

p er ma nently affect the b o r o u e h 's ability to generate enough local 

revenue to finance the cost of local government.

VII. APP ELLANTS  WERE NOT DEP RI VE D OF CO NS TI T UT IO N AL  RIGHT TO
NOTICE A ND  HE AR ING________________________________________________

Bay V i e w  complains that it was denied its right to due

process as ,to a m ea n in g f u l  oppo rt un ity to pa rt icipate befor e the
1

LBC made its decision to accept the petition. Bay V i e w  Br. at

44. Furthermore, Bay Vie w claims that there was no noti ce c a l c u­

lated to inform it (or any other prop er ty  owner adjacent to the 

boundaries) of the petitioner's intent to annex Bay View's land 

in the proposed b o ro ug h  and that this denial of due process r e­

sulted in an un co nstit u ti o na l "takine" of its land.

A r e v i e w  of the r e c o r d  on a p p e a l  in this case d i s c l o s e s
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for i ncorp or at ion unless a p r o p e rt y tax is levied, and if a

p ro p e rt y  tax is levied, there is no rat ional basis for including 

the disput ed  areas. Even allowing the grea te s t latitude possible 

for Commissi on  discretion, there is no reasonable basis for its 

de ci s io n  to include the disputed areas.

4. A borough sales tax may  not be validly enacted at 

the inc or po ration e l e c t i o n . As noted, the departmen t ori ginally

recomm,ended that i n c o r p o r a t i o n  of the b o r o u g h ,  r e g ar dl es s of the

o u t c o m e  of the i n c o r p o r a t i o n  e l e c t i o n ,  be c o n d i t i o n e d  upon

s i m u l t an eo us - e n a c t m e n t  of a b a l l o t  p r o p o s i t i o n  iir jsing a sa les

t a x . R. 135. Thi s r e c o m m e n d a t i o n  gre'v out of .e r e c o g n i t i o n

that the b o r o u g h  w o u l d  not impose a p r o p e r t y  tax, and that

[i ]n order for the LBC to ap prove the incor- ,
pora ti on  proposal, it must d e t e rm i ne  that the 
boroug h is indeed fin an c i al l y viable. . . .
Withou t as su rance that the borough will
possess the authority to levy the proposed 
sales tax, the department does not understand 
how the required d e t e r mi na t io n  could rea­
sonably be made. R. 285.

L&P o b j e c t e d  to this fe at ur e of the p r o p o s e d  ac t io n on two
g r o un ds , (I) that the L oc al  B o u n d a r y  C o m m i s s i o n  had no a u t h o r i t y  

to a c c e p t  the p e t i t i o n  c o n d i t i o n a l l y ,  and  (1) that a tax e n a c t e d  

in that m a n n e r  w o u i d  not be v a li d in any event. R. 293-99. 

U l t i m a t e l y ,  the C o m m i s s i o n  d e c i d e d  to p l a c e  the sa les tax p r o p o­

si t i o n  on the ball ot,  bu t did not c o n d i t i o n  an i n c o r p o r a t i o n  upon 

its a p p r o v a l .  Its a c t i o n s  thus leave o p e n  the q u e st io n of the
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l eg it imacy of the ballot prop o s it io n  relative to the tax, and the

g
effect of its passage.

Deletion of the linkage be tween e n ac tm ent of the tax 

and incorp or at ion of the borough does not solve the problem. In 

the first place, there is a b s o l u t e l y  no au t h or i ty  w hatsoev er  in 

the Co ns t it ut i on  or laws of Alaska for the Local B o u n d a r y  C o m m i s­

sion to place a borough sales tax pr o po s i t i o n  on the ballot, at 

an inc orporat io n elec ti on or otherwise. S e e , Alaska co ns t it u ti o n 

Article X, Sect io n 12, which provides tor the Local B o un da ry  

Commission  and grants it the a u t h o ri ty  to "consider a ny  prop osed 

local go vernment b ou ndary chan ge." Statutes d efining the power 

cf the -coal B o u n d a r y  C o m m i s s i o n  are c o n t a i n e d  in AS 29. C5 a n d  AS 

29.06, and likewise confer no such authority. AS 2 9. 4 5. 65 0- .710 

govern g en erally the enactment of m u ni ci pal sales taxes./ AS 

29.45.710 permits a sales tax p ro po sa l to be placed on the ballot 

at an in corporation electi on  rel ating to a se co n d- cl ass city 

only, and it does not apply to an el ection on in co rp o ra t io n  of a 

b o r o u a h .

AS 29.05.100 and 19 AAC 10.430(a) pl ainly do not envis ion 
or authorize co nd i ti on a l acceptanc e of an incorporation petition. 
Moreover, AS 29.45.710, whose a pp li c at i on  is e x pr e ss ly  limited to 
second-class cities, s pe c if i c a l l y  a uthoriz es  a si mu l ta n eo u s 
election on in corpora ti on  of a s e c o n d- c la s s city and ena ct m en t  of 
a sales tax, with incorp oration de pe n de n t upon en actment of the 
tax proposition. There is no co m pa r a b l e  pr ovision relating to 
boroughs or first-class cities. This p ro vision ob v iously applie s 
only to the in co rporati on  of local governm en t entities w hi ch  do 
not have r e s p o n s i b i l i t y •for education.
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The de c i si on  cites no a u thorit y for the placement of 

the sales tax pr op os i ti o n on the ballot. Moreover, the specific 

manner in which a sales tax may be levied fey a bo ro ugh is set out 

in the statutes. AS 29.4 5.650 provides that a bo rough may levy a 

sales tax. Under AS 29. 25.010(a)(3) a tax may be levied by a 

mu ni c i p a l i t y  only th rough the ena ctment of an ordinance. AS 

29.25.020 sets out cer ta i n procedures that must be follow ed  by a 

m u n i c i p a l i t y  in ena ct in g an ordinance, which, beyond argument, 

are not "nplied with in this case. In any event, it is c o n c e p­

tually impossible for an ordinance (which must be voted upon by 

the assembly) to be e n a ct e d s i mu ltaneous ly  with inco rp or ation and 

p r io r to the e l e c t i o n  of an ass embly.

Finally, AS 2 9 . 4 5 . 6 7 0  provides that a borough sales tax 

o rd i na nc e  "does not cake effect until ratified by a m a j or i ty  of 

the voters at an elect ion." Consequently, even if the borough 

a s s e mb l y enacted a sales tax ordi nance after the election, it 

would not be valid since Se ction .670 plainly requires that the 

ele ction be a ratificat io n one after enactment of the ordinance, 

and not p ri or to it.

The Co mmission 's  response to these problems was t w o­

fold. First, it referred to AS 29.05.110(c), which it read to 

au thorize simultaneous submittal to tne voters of the question of 

in corporation and the approval of the assumption of areawide 

powers. R. 514. This reference misses the mark comp letely. In 

the first place, the C om m is s io n  is simp ly  misre ad ing the statute,
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since it authorizes non-areawide, not areawide, powers to be

placed on the ballot. It states as follows:

Areawide bo rough powers inc luded in an
i ncorpo ra ti on peti tion are c o n s i d e r e d  to be 
part of the incorporation question. In an 
el ection for the incorporation of a s e c­
ond-class borough, each no na reawide power to 
be e xe r c i s e d  is placed s e p a r a t e l y  on the
ballot. A do pt io n of a n o n a r e a w i d e  power 
requires a m a j o r i t y  of the votes cast on the 
question, and the vote is li mited to the
voters residi ng  in the prop os ed borough 
outside all cities in the pr o po s ed  borough.

The  s a l e s  tax is, b e y o n d  a r gu me nt ,  of a r e a w i d e  a p p l i c a b i l i t y  and

the C o m m i s s i o n  is s i m p l y  w one in its i n t e r p r e t a t i o n  of this

s t a t u t e .  As the s t a t u t e  p la inl y p r o v i d e s ,  a r e a w i d e  p o w e r s

i n c l u d e d  in the p e t i t i o n  (which include t a x a t i o n ;  are " c o n s i d e r e d

to be p a r t  of the i n c o r p o r a t i o n  q u e s t i o n . "  In o t h e r  wo rds,

app roval of the i n c o rp or a ti o n by the elect o ra t e a u t o m a t i c a l l y

carri es with it a pp ro v a l  of areawide powers pro po se d in the

petition, including the power of taxation.

The whole issue is moot anyway, since taxat io n is a

m a n d a t o r y  areawide power of a second-class borough. S e e , AS

29.35.170(a); w h i c h  p r o v i d e s ,  under the r u b r i c k  " m a n d a t o r y

a r e a w i d e  power s",  t ha t "A borough s h a l l  a s s e s s  and  c o l l e c t

p r o p e r t y ,  sales, and  use taxes that are le v ie d in its b o u n d a r i e s ,

s u b j e c t  to AS 2 9 . 4 5 . "  F ina lly , the C o m m i s s i o n  has t o t a l l y

d i s r e g a r d e d  the d i s t i n c t i o n  between the t a x a t i o n  p o w e r , w h i c h  is

m a n d at o ry  and a u t o m a t i c a l l y  exists by virtue of i n co r porati on  of

the b o r o ug h,  and the e x e r c i s e  of that p o w e r  t h r o u g h  the e n a c t m e n t

a
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of a sales tax. Even if AS 29. 05.110(c) au t ho r i z e d  placing the 

question of whether the borough should have the taxing power on 

the ballot, that is not what occurred in this case', rather, the 

Commiss ion pu rp or ted to permit the borough to enact a sales tax, 

witho ut prior en a ct m en t  of an ordinance, at the in co rp oration 

election through an unauthorized plebiscite.

Secondly, the Commission held that it would be more 

convenient f.o ignore the law than to fo ll ow  it, and stated as 

f o l l o w s :

An i n t e r e s t e d  p ar ty  a p p e a r i n g  b e f o r e  the 
C o m m i s s i o n  has o b j e c t e d  to a ny  s i m u l t a n e o u s  
a s s u m p t i o n  of the sales and us e tax power.
[sic] Th e  p a r t y  argues that th ere m u s t  be a 
s tr i c t  a d h e r e n c e  to the p r e v i s i o n s  of AS 
1 9 , 4 5 . 6 7 0  by f ir st  requir ing  the n e w  a s s e m b l y  
to a d ept  a tax o r d i n a n c e  and then r e f e r r i n g  
it to the voters.

The C om mi ssion finds that a strict ad herence 
to AS 29.45.670 as suggested by the i n t e r e s t­
ed party would exalt form over substance.
The cost to the Municipality of ho lding an 
a dditional election and the delay o cc as ioned 
by wa iting for the election to be held 
warrants a procedure which c on s olidate s the 
electoral process.

R. 514. S i n c e  the L o c al  B o u n d a r y  C o m m i s s i o n  felt that  a d h e r e n c e

to the law w o u l d  "ex al t fo rm  over s u b s t a n c e " ,  it p u r p o r t e d  to

u s u r p  the p ow er of the l e g i s l a t u r e  and s i m p l y  r ep e a l  the law. It

o b v i o u s l y  dees net h a v e  the a u t h o r i t y  to do so. Mo r eo ve r,  in

this respect, the C o m m i s s i o n  also failed to a p p r e c i a t e  not o n l y

the a r g u m e n t  made by  the "intere ste d pa rt y "  but the f u n d a m e n t a l

d i s t i n c t i o n  b e t w e e n  a s s u m p t i o n  of the t a x a t i o n  p ow er  (which is
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m a n d a t o r y  and au t om a ti c with approval of the incorporation) and 

the exercise of that power through the enactmen t of a sales tax. 

The sales tax is null and void since it was not enacted in 

ac cordan ce  with law.

r

CONCLUSION

The action of the Local B o u nd a ry  C om m is si o n with 

respect to the ea stern boundary of the Aleutia ns  East Borough 

should be reversed.

DATED at Anchorage, Alaska, this 15th day of January,

KEDLAND, F L E I S C H E R ,  F R I E D M A N ,  
B R E N N A N  & C O O K E
A t t o r n e y s  for A p p e l l a n t  /
The Lake a n d  P e n i n s u l a  
Sc hool D i s t r i c t
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