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AMENDMENT

OFFERED IN THE SENATE
TO: CSHB 300 (Judiciary) am

Page 2, line 21:
Delete "a"

Insert "or use a utility"

Page 2, line 22, after 'product” through line 28:

Delete all material.

Insert "in the service area of a public utility, but that purchase the
product or service from an entity other than the public utility certifi-
cated for the service area, 1T the total annual compensation received by

the entity from the sale of utility products and services exceeds $50,000;

and

- 4713790
LHZ



Amended:  4/9/90 6-1283H
Offered: 3/22/90
Referred: Rules

Original sponsor(s): Labor & Commerce Committee

1 IN THE HOUSE BY THE JUDICIARY GCOMMTTEE

2 t CS FOR HOUSE BILL NO. 300 (Judiciary) am
3 IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act entitled: "An Act relating to acquisition and ownership of
2 capital stock of a public utility by a political
8 subdivision; relating to certain property records
° maintained by public wutilities; and including the
30 customers of a public wutility that has an annual
33 compensation in excess of $50,000 in the definition
32 of 'public' for public utility regulation.”
13 BE IT ENACTED BY THE LEGISLATURE CF THE STATE OF ALASKA:
14 * Section 1. AS 37.10.085(a) is amended to read:
35 (a) Except as provided in (c) of this section, neither [NEITHER]
36 the state nor a political subdivision of the state may
37 (1) make a subscription to the capital stock of a corpora-
18 tion;
»n (2) lend its credit for the use of a corporation; or
20 (3) borrow noney for the use of a corporation.
21 * Sec. 2. AS 37.10.085 is amended by adding a new subsection to read:
22 (c) To the extent that the political subdivision t authorized
23 to acquire, own, or operate a public utility, it my exercise that
24 power by acquiring and owning, in a manner consistent with law, all of
25 the capital stock of a corporation that owns or opprates a public
26 utility. The political subdivision's authority with respect to lend-
27 ing its credit and borrowing noney for the use of the corporation is
28 the sane as if the political subdivision had acquired the assets of
29 the corporation.
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* Sec. 3. AS 42.05.461 is amended to read:

Sec. 42.05.461. CONTINUING PROPERTY RECORDS. The commission may
require a public utility to establish, provide, and maintain as a part
of its system of accounts, continuing property records segregated by
the year of placement in service, including a list or inventory of all
the units of tangible property used or useful in the public service,
identifying the property by location and project [SHOMNG THE CURRENT
LOCATION OF THE PROPERTY UNITS BY DEFINITE REFERENCE TO THE SPECIFIC
LAND PARCELS UPON WHICH THE UNITS ARE LOCATED CR STORED]. The commis-
sion may require a public utility to keep accounts and records in
[SUCH] a manner that shows [AS TO SHOA, CURRENTLY,] the original cost

of the property when first devoted to the public service, and the

current related reserve for depreciation. A public wutility with
annual revenues exceeding $100,000 shall keep continuing property
records.

* Sec. 4. AS 42.05.720(3) is amended to read:
(3) "pub-i.c™ or "general public” means
(A) a [ANY] group of 10 or nmore customers that pur-
chase the service or commodity furnished by a public utility;L [AS
DEFINED IN (4) OF THIS SECTION; AND] \or W5E

(B) one or more customers that purchaseVaVservice or

product Which

.0
fi' is equivalent to a service or produced fur-
of a tic u.ntVH* Qwt (j)urlhAse Thapropucr or-seruicjz Frory\
and is _purchased within _an area

nished by a public utilit
€fifid other ! puéLit u-fmi-y corf-iMcAteo

certificated to. and presently or formerly” served by, that

-fKc paruic*. toreA, CP T7\XL TO(~P?

cerH\}l‘icated public utility, a]nd !

rit€i\P U
(0 joPiaie

-unuUf proouciS AH
((H) has a total value for which compensation is

paid in excess of S50.000; and\

(C) a [ANY] utility purchasing the product or service
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or paying for the transmission r. electric energy, natural or
manufactured gas, or petroleum products that [WHICH] are re-sold
to a person or group included in (A) or (B) of this paragraph or

that |[WHICH] are used to produce the service or commodity sold to

the public by the utility;

-3- CSHB 300(Jud) am
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M EMORANDUWM

TO: Senator Mike Szymanski, Chair
Senate Community and Regional Affairs Committee

FROM: Senator Dick Eliason

DATE: March 22, 1990

RE: SB 532 - Acquisition of capital stock of a public
utility

|l would appreciate a hearing on SB 532, "relating to the

acquisition of capital stock of a public utility™, at your

earliest convenience.

This legislation will allow a municipality to purchase the
stock of a public utility in order to acquire ownership of the
utility . Back-up information supporting this approach is
attached.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 20, 1990

SUBJECT : Political subdivision ownership of
capital stock In a public utility
(Work Order No. 6-2371)

TO: Senator Dick Elrason, Chair
Labor & Commerce Committee

FROM: Teresa B. Cramer
Legislative Counsel

éogshave asked for a brief explanation of the effect of W.O.
-2371.

Section 2 of the bill allows a city or other political sub-
division to buy the stock of a public utility in order to
acquire ownership of the utility 1f the political subdivi-
sion Is authorized by other law to own or operate a utility.
This is an alternative to buying the utility by buying the
physical plant and other assets of the utility. The bill
does not address what the city does with the corporate
structure of the public utility after acquiring the stock.

IT I may be of further assistance, please advise.

TBC:gc
G14/002



March 13, 1990

The Honorable Richard Bliason
Rm. 417, Capitol

P.O. Box V

Juneau, AK. 99811

Dear Dick:

Please Te@VIieW the enclosed letter citing the necessity ter

introducing legislation to remedy a situation that is
presently working adversely against the City or Yakutat m

our efforts to purchase the Yakutat Power cCo. It may also

create problems for other public entities m similar
situations.

Our request is that a very basic bill (suggested language

included in the attachment) be introduced at the earliest
possible time for the Legislature's consideration.

Call at your earliest convenience should additional
information or justification be required.

enclosure

is
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MAR 12 1990
Mayor Larry Powell CITY OF YAKUTAT
CITY OF YAKUTAT CITY CLERK

PO Box 6
Yakutat, AK 99689

Re: Yakutat Power

Dear Larry:

Pursuant to our conversation of March 2, 1990, 1 am
enclosing herewith a proposed amendment to AS 37.10.085
which, 1Ff enacted, would clear up any question about
the ability of the City to continue operation of the
utility company iIn the corporate form rather than
dissolving the corporation.

According to John Parisena, dissolution of the
corporation would result In a tax obligation of
approximately $137,000. Shelby Stastny has looked into
the matter and concluded that the City could maintain
the tax exempt status of the corporation under the
Internal Revenue Code so long as the iIncome accrues to
the state or a political subdivision. Since all of the
Broject revenues would be pledged to payment of the
onds or, to the extent of anyexcess,can be paid to
the City, dissolution 1s not required to avoid
taxation. Additionally, since the City, not the
corporation, will be tmi issuer of the bonds, their tax
exempt status 1s not 1In Jeopardy according to the
information from bond counsel for the bond bank.

I am also enclosing a memorandum which sets out the
justification for the amendment, as well as an opinion
that, whether the statute iIs amended or not, It IS not
violated by City ownership of the stock. However, bond



Mayor Larry Powell
CITY OF YAKUTAT
Page Two

March 8, 1990

counsel may be nervous absent a concrete opinion from
the court, and amendment of the statute would clear up
any doubt.

Please let me know 1f you have further questions.

Sincerely,

JSH: jp



MEMORANDUM

TO: Larry Powell
FROM: John S. Hedland
DATE: March 8, 1990

1. Proposed statutory change.
AS 37.10.085 is amended by the addition of subsection

© as follows:

(© To the extent that the political subdivision
IS authorized to acquire, own, or operate a public
utility, i1t may exercise that power by acquirin

and owmning, In a manner consistent with law, al

of the capital stock of a corporation that owns or
operates a public utility, and the political
subdivision®s authority with respect to Ilending
Its credit and borrowing money for the use of said
corporation shall be the same as i1f the political
subdivision had a.-quired the assets of said
corporation.

2. Justification.
AS 37.10.085 as currently written stated as follows:

Sec. 37.10.085. Financial aid to corporations by
state or political subdivision. @ Neither the
state nor a political subdivision of the state ma

(@D make a subscription to the capital stoc

of a corporation;

h @ lend 1ts credit for the use of a corpo-
ration; or
(©)] borrow money for the use of a corpo-
ration.

® This section does not apply to debt issued by
a municipality or a municipal joint insurance
arrangement under AS 21.76.12°.
The purpose of the amendment is to make 1t clear that a munic-
ipality may exercise 1Its power to own and operate a public

utility by acquiring the stock iIn a corporation that owns and



operates a public utility, and 1s not restricted to acquiring the
assets of the company, and that i1t may finance acquisition or
operation of the company in the same manner as If i1t owned the
assets directly. IT a municipality is required to acquire the
assets, rather than the stock, of a public utility company, -the
assets must be sold by the corporation or the corporation must be
dissolved. In either case, assuming that the fair market value
of the assets (presumptively the purchase price) exceeds the
corporation®s depreciated basis In the assets, a substantial tax
liability will arise that must ultimately be borne by the munic-
ipality, either through payment of the tax or an iIncrease iIn the
purchase price. There 1is no justification for Imposing this
unnecessary expense upon the municipality, since municipal
wnership of the stock, rather than the assets, of a public
utility company does not contravene any policy under Alaska law
relating to either municipalities or utilities.

I do not believe that enactment of the proposed amend-
ment would change the substantive law of Alaska. AS 37.10.085 as
presently written does not, In my view, prohibit a municipality
from acquiring all of the capital stock of a public utility
company. However, under the strictures applicable to the sale of
municipal bonds, bond counsel for eirther the municipality or the
Alaska Municipal Bond Bank may raise questions about the authori-
ty of the municipality to acquire the stock in a public utility
company, with the consequence that the bonds may not be market-

able. The proposed amendment 1is designed to eliminate that

problem.



It i1s clear that the evil at which AS 37.10.085 is
directed— diverting public funds to private purposes— iIs not
present when a municipality acquires, through a stock acquisi-
tion, a public utility that i1t may lawfully acquire through an
asset acquisition. In Wright v. City of Palmer, 468 P.2d "3 0
(Alaska 1970) , the court upheld the issuance of municipal bonds
to be used to finance iIndustrial sites to be leased to private
companies. The ccurt characterized the statute as one

which prohibits either the state or a political

subdivision to lend its credit for the use of a

private corporation, or to borrow money for the

use of a private corporation. ... We think that

the question of whether the public credit is being

pledged for a private purpose is also comprehended

under the broader question of whether a public
purpose is served by the bond issue and plan for

iIts expenditure. . ,, . (EBEmphasis added). 468
P.2d at 328-29.

In State, ex rel. Johnson v. Consumers Public Power
District, 10 N.W.2d 784 (Neb. 1943) , the court was confronted
with a Nebraska constitutional provision which provided that "'no
city, county, town, precinct, municipality, or other subdivision
of the state, shall ever become a subscriber to the capital
stock, or owner of such stock, or any portion or interest therein
of, any railroad, or private corporation, or association.” The
case involved the legality of the public power district"s acqui-
sition of all of the common stock of an electric power company,
for purposes of dissolving i1t and acquiring 1Its assets. The
court stated as follows:

Even 1T respondent is a political subdivision of

the state . . . [the constitutional provision] has

no application under the circumstances. This
provision of our Constitution must be construed



with reference to the evils 1t was intended to
correct or prevent. It was intended to prohibit
any subdivision of the state from entering into
private business by being associated as a stock-
holder, or being a partner, or a part owner, 1In a
prlvate business venture or enterprise.

[The constitutional provision] was never intended
to prohibit a purchase by a subdivision of the
state of all the capital stock of a corporation
solely for the purpose of lawfully acquiring the
physical property of such corporation for a public
use, constitutionally defined and Hlawfully au-
thorized by the legislature. 10 N.W.2d at 7%4.

It 1s clear that the Yakutat Power acquisition does not place the
City iIn the position of investing In a private business venture
or enterprise, and the same reasoning should apply here.

Acquisition of stock that has already been issued, from
an existing shareholder, does not constitute making a ''subscrip-
tion" to the stock of the corporation. As the court noted iIn
Sprague v. Straub, 451 P.2d 49, 52 (Ore. 1969):

The distinction between a subscription to stock

and a purchase of stock is well established. The

term subscription is ordinarily used to refer to

an agreement to purchase stock In a prospective

corporation to be organized in the future; 1t is

to be contrasted With the purchase of the stock

of an existing corporation.
The court cited Astoria & S.C.R. Co. v. Hill, 25 Pac. 379 (Ore.
1890); Commercial State Bank v. Eilers, 264 Pac. 452 (Ore. 1928).
The Alaska statute must therefore be distinguished from statutes
or constitutional provisions iIn other states which prohibit the
state or municipality from "becoming a stockholder In any
corporation”. Gee, 89 Article Xl, Oregon Constitution); being
"directly or indirectly the owner of, any stock or bonds of any

. corporation (New Jersey Constitution, Art. VIII, 8111, 12), see,



Whelan v. N. J. Power & Light Co., 212 A.2d 136, 139-40 (N.J.
1965) ; "'subscribe to, or be interested iIn the stock of any
corporation”™ (Oregon Constitution, Article XI, 86); "become a
stockholder in any . . . corporation (original Ohio Constitution,
Sprague Vv. Straub, supra, 451 pP.2d at H™S. Indeed, *AS
37.13.120(g)(8) expressly authorizes the investment of permanent
fund money iIn ‘'preferred and common stock of corporations
incorporated in the United States",

Since a corporation wholly owned by the municipality is
not a "‘private corporation” within the court®s interpretation of
AS 37.10.085, municipal financing activities do not violate the
prescription against lending credit or borrowing money in aid of
a corporation. Even 1f such a corporation were treated as a
Qrivate one, the 1issuance of revenue bonds to be repaid solely
via a pledge of revenue earned through corporate operations would
not amount to a pledge of public credit. Wright v. City of
Palmer, supra, 468 P.2d at 329, n. 4; Miles v. City of Eugene,
451 P.2d 59, 62 (Oregon 1969); ('Likewise, the proposal iIn this
case would riot come within the constitutional prohibition against
raising money or lending credit. Money coming from revenue bonds

ané‘ not from tax money does not fall within the prohibition.")

see,



