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April 17, 1990

Senators szymanski, Frank, Adams, Pearce,
and Pourchot

Community & Regional Affairs Committee
Alaska State Legislature

Juneau, AK 99831

Re:  CS fqr.gEna.tg. JILNN?.L-2Q0Q

"An Act Relating to the
Alaska Coastal Management Program

Dear Senators:

I understand that a hearing has been scheduled, for today
at 3:30 p.m. on the Committee Substitute for Senate Bill 500.
Because Tuesday 1is our Assembly day and ws have work sessions
today, I am not certain that 1 will be able to testify via
teleconference. Therefore, 1 would respectfully niqueat that you
accept this letter as my testimony on this matter.

On Friday, April 13, 1990, I met with Gretchen Keiser
from DGC. Gretchen reviewed with mo a mavked-up <j:opy of Committee
Substitute for Senate Bill 500. This marked-up version was
prepared by Gretchen during a meeting with jK. Fredriksson,
C. Wilson, and F. Neville. (I hope that the Comm® “.tee has a copy
of this marked-up draft.) I support the changes mjide by Mo. Keiser
and the individuals that, she worked with on April 12, 1990.

I am nor, however, in a position to support the Committee
Substitute or the original Senate Bill No. 500, jMr. Denby 1I.loyd
from the Governor®s Office has made an excellent ~ffort to address
most of the concerns that T have. However, one ma.br problem still,

exists in this legislation,

As originally enacted, AS 46.4C_100 provided for maximum
oversight, of coastal pel icies and coast -1 management programs by
the Alaska Coastal Policy Council. Senate Bill 500 and the
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Committee Substitute make a substantial and meaningful change in
this beneficent policy. Specifically, on pa”“e 2 of the committee
Substitute (section 1 of the proposed legislation!, the Council’'s

ability to direct appropriate changes is severely restricted by the
language stating that the Council may "make jan appropriate
recommendation to the resource agency commissioners before the
coordinating agency renders a consistency determination

Bluntly stated, this language means that the Coasts

can only recommend and the resource agencies and/oi resource agency
commissioners can 1ignore any recommendations thsy so choose to

disregard.

If the Committee desires to make tht~ /ery substantial
change ir. AS 46.40.100, 1 am unable to suppo?" tUs legislation,
I have still not been convinced that such lei,,vs]gation is at all

necessary. To date no one has ,-hown me any abuse J of the present
statutory mandates nor have 1 been convinced shat the future
"parade of horrors” is a real possibility. Tx-jrefore, 1 would

request that this legislation be tabled or, at bea , forwarded with
a recommendation of "do not pass"™ from this Commi tee.

Reali2ing that the administration strongly favors some
legislation this session, 1 would request that if this legislation
must move forward _that the following <change be made. In
particular, on page of the working draft, the language "make an
appropriate recommendation to the resource agency commissioners
before the coordinating agency renders a consistency determination”
should be deleted and in its place language alohg the following
J.ines should be used:

Direct the resource agency commissioners or
coordinating agency to take action to follow
the project <consistency vreview procedures,
properly consider enforceable policies and
standards of the coastal management program,

adhere to existing program procedures,
satisfactorily follow coastal management
responsibilities as required by law,

regulations, or reimbursable agreement or take
any other action consistent with the mandates
of any existing coastal management program.

As 1 have stated on prior occasions befo:re the Committee,
I believe that the present system has functioned well for the past

12 years. Contrary to other representations thajt may be made by
the administration, would respectfully submit] that "it ain"t
broke and it don"t need to be fixed." Stated another way, this 1is

legislation truly before its time. Therefore, 1| would respectfully
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restate my earlier position that this legislation should not be
acted upon at this time by the Sixteenth Alaska Legislature.

Sincerely,

Jo«L"Evans, Assemblyjuan
Municipality of Anc "lorage and
Coastal Policy Coun :il Member

JE/]jss

Bl\oiymBD«kI
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rent rrflolutien is constitutional. In my
opinion, the majority reasoning is fallacious
in equating regulations with laws passed by
the legislature. The litany of constitutional
requirements outlined in the majority opin-
ion is indeed mandated for the passage of a
bill into law. The constitution, however,
makes none of those requirements applica-
ble to regulations. In fact, the constitution
i« silent a3 to the practice of delegating
authority by the legislature to the executive
or administrative agencies for promulgation
of regulations.1 Regulations may be pro-
mulgated without having each regulation
confined to one subject, a descriptive title, a
specific form of enactment clause, three
readings on three separate days, the vote of
each member adopting the regulation re-
corded, a majority vote of each house of the
legislature, a public record of the vote cast,
being subject to veto by the governor, a
90-day waiting period before becoming ef-
fective.2 Nevertheless, the majority does
not question the authority of the legislature
to delegate the power to promulgate regu-
lations without these safeguards. It seems
to me that if the legislature, in authorizing
regulations, cannot condition that authority
with a reasonable provision for overnight
because the annulment of a regulation is
equated with repeal of a statute, then the
regulation itself must be considered invalid
as not having been passed with the require-
ments necessary for enacting a bill into law,

This issue was considered by this court
shortly after statehood in Boehl v. Sabre
Jet Room, Inc., 349 P.2d 585, 588 (Alaska
1960), where we stated:

The legislative power of the state “is
vested in a legislature.” It is argued that
because of this constitutional provision
the power may not be delegated.

But such a strict theory of separation
of powers ignores realities and the practi-
cal necessities of government. The Unit-
ed States Supreme Court has said that
delegation by Congress has k ng been rec-

1. The constitution does authorize "(rjegul*tory
quasi-judicial and temporary agencies" to be
established by law. Art. Ill, 22. There are
no constitutional requirements for promulga-
tion of regulations.

ognized as necessary in order that the
exertion of legislative power does not be-
come a futility, and that necessity fixes a
point beyond which it is unreasonable and
impracticable to compel the legislature to
prescribe detailed rule3. [Footnotes omit-
ted.]

One of the bases specified in Boehl for
upholding this power of the legislature to
delegate regulatory authority was the iden-
tical right to annul regulations which the
majority now finds to be unconstitutional.
In Boehl we stated:

It also is not essential, in order to sus-
tain the grant of authority, that the legis-
lature circumscribe administrative discre-
tion by express standards of action in
order that the opportunity for capricious
exercise of power will not exist. There is
slight danger of that. The exercise of
the board’s powers is hedged about by
substantial safeguards. Before the board
may act it must conduct a public hearing
and afford any interested person the op-
portunity to be heard, and it must then
“consider all relevant matter presented to
it.” There is ample opportunity for judi-
cial review: for "any interested person
may obtain a judicial declaration as to
the validity of any regulation * * *7”
Finally, there is legislative supervision.
The legislature, which meets annually,
may revise the statute and thus restrict
the bounds of administrative action; it
has the power by resolution to annul any
agency or department rule or regulation ;
and the Legislative Council, an interim
legislative committee charged with the
duty of making recommendations to the
legislature, must annually review all
agency regulations to determine if the
legislative intent is being correctly fol-
lowed.

349 P.2d at 590 (emphasis added) (footnotes
omitted).

2. AS 44.62.180 does specify that. with certain
exc-ptions. regulations become effective on the
30th day after filing by the lieutenant governor

Inn
questit
legisla
withou
The re
cised i
those j
gation
agencj
oversig
Boehl

The
vastly
of legi
special
found
quateb
and in
arising
manuf;
munics
Of nec
delegai
Nevert
United
mainta
tions o

Engi
tern, v
regulat
foras
ing eff

3. See
Adrm

Rev. !

4. See
sion =
Sysce
Schw
live h
periel
after
irol
Parlii

L.Re\

5. Sch

6. Cla.
559 F
curia
mil. 4
(1977



184 Aeska 606 PACIFIC REPORTER, 21 SERIES

vetd”powers it does grant leads logically

to the conclusion that no other veto pow-

er is implied.
Adopting the majority’s logic, however, it
might be said with equal force that the
delegation of any rule-making powers to
the executive by the legislature would also
be unconstitutional. It might be argued
that where the constitutional drafters in-
tended to create rule-making power in the
executive branch they created it expressly,
with specificity, as they did in these two
provisions, and that other rule-making pow-
ers created by statute cannot be implied.

In my view, the expression of some pow-
ers in these provisions does not lead to the
conclusion that the constitution forbids ei-
ther an expansion of rule-making powers in
the executive or a denial of the legislative
veto. The Alaska Constitution is silent on
the question of administrative regulations.
It doe3 not say what powers may be dele-
gated, how rules may be promulgated, or
whether the legislature may retain a veto
power by resolution. Presumably, these
were questions that the constitutional
drafters thought could best be resolved by
the legislature.

There is an aspect of these two provi-
sions, however, that is worthy of some no-
tice. It seems significant that in the only
two instances where the constitution does
make a specific grant of rule-making power
directly to the executive, it does so with a
power reserved in the legislature to veto
the rule by resolution. There seems to be
little logic to a position that maintains that
the constitutional drafters would have sanc-
tioned the use of the resolution here, yet
demanded the higher enactment standard
when the legislature delegated power on its
own.

Finally, the majority argues that where a
veto power by resolution exists, it must also
specify time limits, the method of voting
and so forth. This argument is unconvinc-

15. Thirteen delegates and Convention Secre-
tary (now Judge) Thomas B. Stewart were leg-
islators in the first session of the Alaska State
Legislature.

ing. Having -'located a specific rule-mak-
ing power to the executive branch, it was
appropriate for the constitutional drafters
to define in the constitution a specific legis-
lative check to that power. This would
seem to be a virtual necessity, because any
statute that the legislature might pass to
circumscribe these executive powers other-
wise would in all likelihood be unconstitu-
tional. But where the legislature delegates
rule-making power by statu te, the constitu-
tional drafters might well presume that the
legislature could also design an appropriate
system of checks and balances by statute
law, as they have done here in AS 44.62.-
320(a).

Vi

It is also of significance that the Admin-
istrative Procedure Act, chapter 143, SLA
1959, containing an annulment provision,
was passed shortly after the drafting of the
constitution at the first session of the Alas-
ka State Legislature. Many of the dele-
gates to the Constitutional Convention were
among the members of the legislature.1’5 In
fact, two of the more active delegates, Hel-
lenthal and Taylor, introduced House Bill 13
which was enacted as chapter 143, SLA
1959.%* The bill was passed by a House vote
of 37 to I,7 and by a unanimous Senate
vote.18

At that time, the governor of Alaska was
William A. Egan, who had presided as Pres-
ident over the Constitutional Convention.
In signing House Bill 13 into law, Governor
Egan delivered the following message to
the legislature:

I am signing into law HOUSE BILL
NO. 13, the administrative procedures
bill. 1 wish to call attention to the Attor-
ney Cjneral’s statement that Section 1,
Article VI of Chapter | thereof may be
unconstitutional in its seeking to impose
new duties on local governing bodies.

16. 1959 House Journal 52.
17. 1959 House Journal 427.

18. 1959 Senate Journal 708
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MEMORANDUM April 24, 1990

SUBJECT: Alaska coastal management program; amendment
to AS 46.40.080 (CSSB 500(C&RA))

T0: Senator Al Adams

FROM: Richard A. Bradley

Legislative Counsel

Martha Stewart has asked that we comment on Sec. 1 as it
appears in the 4/22/90 draft of CSSB 500(C&RA). The section
amends AS 46.40.080. The existing provisions of t at section
require that the Alaska coastal management program and each
addition, revision, (etc.) of the program take effect on its
approval by a concurrent resolution adopted by the legisla-
ture. The requirement is unconstitutional since the
A.L.I.V.E. case, 606 P.2d 769 (Alaska 1980).

What the A.L.I.V.E. case stands for is the principle that
the legislature works its will by enacting Acts; it cannot
work its will effectively by the adoption of resolutions and
hence if law-making is involved, the requirement of a reso-
lution is ineffective. The result of the decision is that
those laws that had required the executive to submit to the
possibility of legislative veto were construed as though the
requirement had been repealed out.

The request to me in my preparation of the 4/22 draft was to
require that the program and its revisions be approved by
the legislature, that is, by the adoption of an Act of the
legislature. This is permitted under the A.L.I.V.E. case.

But | failed to address the imé)lications of a transition.
The amendment to AS 46.40.080 did not indicate what the

implications were for program revisions and so forth that
were adopted since the enactment of AS 46.40.080 (in 1977)

and the A.L.I.V.E. decision in 1980.



€.

Bgnatgr Al Adams
April 24, 1990

Normally legislative Acts are construed prospectively only
and, in the absence of transitional language, it would be my
opinion that program revisions adopted before the effective
date of SB 500 are valid without legislative approval and it
iIs only revisions subsequent to that date that require ap-
proval by Act. The legislature may adopt transitional lan-
guage requiring all revisions to be resubmitted but that
seems unwieldly, to say the least.

| do suggest the adoption of transitional language address-
ing this question, however.

If I may be of further assistance, please advise.

RAB: gc
m i C/079

Enclosure: A.L.I.V.E. decision
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STATE of Alaska and Department of
Revenue, Appellants,

V.
A.LLLV.E. VOLUNTARY, Appellee.

No. 3670.
Supreme Court of Alaska.

Feb. 19, 1980.

Unincorporated association, which was
political action committee for unions,
brought suit based on allegation that De-
partment of Revenue's denial of permit al-
lowing association to operate lotteries was
wrongful for certain reasons including fact
that such denial was based on continuing
enforcement of a regulation despite its nul-
lification by legislature. The Superior
Court, Third Judicial District, Peter J. Ka-
lamaride3, J., granted association partial
summary judgment, and State and Depart-
ment of Revenue appealed. The Supreme
Court, Matthews, J., held that statute pro-
viding that legislature, by concurrent reso-
lution adopted by vote of both houses, could
annul a regulation of an agency or depart-
ment violated state constitutional provisions
defining the mechanics of legislation.
remanded with di-

Reversed and

rections.

Boochever, C. J., dissented and filed
opinion in which Connor, J., joined.

1. Statutes *=107(1)

Constitutional requirements that every
bill be confined to one subject and that
there be a descriptive title are intended to
prevent inclusion of incongruous and unre-
lated matters in same bill and to guard
against inadvertence, stealth and fraud in
legislation. Const, art. 2, § 13,

2. Statutes *=15, 19
Purpose of state constitutional provi-
sion requiring three readings of a bill on

three separate day3, requiring that vote of
each legislator on final passage of a bill be
recorded and requiring that no bill pass
without an affirmative vote of the majority
of the membership of each house is to en-
sure deliberation prior to passage, to ensure
that requisite majority of each house af-
firmatively votes to enact a bill into law
and to provide a public record of the vote
cast by each legislator. Const, art. 2, § 14.

3. Statutes <3=26

Purpose of state constitutional provi-
sions to effect that no bill shall become law
unless governor has opportunity to veto it is
to preserve integrity of executive branch of
government, and thus maintain equilibrium
of governmental powers, and to act as a
check on hasty and ill-considered legislation.
Const, art. 2, 8§ 15, 17.

4. Statutes *=>255

Purpose of state constitutional provi-
sion that laws are not to become effective,
unless a two-third3 vote of membership of
each house provides otherwise, until 90 days
after they are enacted is to provide fair
opportunity to those people affected by the
legislation to learn of it. Const, art. 2, § 18.

5. Statutes <€=>2

Statute providing that legislature, by
concurrent resolution adopted by vote of
both houses, could annul a regulation of an
agency or department violated state consti-
tutional provisions defining the mechanics
of legislation. Const, art. 2, 88 1 et seq., 5,
13-18; art. 3, § 23; art. 10. § 12; AS
44.62.320(a).

6. Statutes <»=22
When legislature wishes to act in an
advisory capacity it may act by resolution,

.but if it wishes to take action having a

binding effect on those outside the legisla-
ture, it may do so only by following the
enactment procedure set forth in State Con-
stitution. Const, art. 2, 8 1 et seq.

7. Statutes «=22

Legislature has no implied general
power to veto agency regulations by infor-
mal legislative actions. Const, art. 3, § 23;
art. 10, § 12.
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8. Administrative Law and Procedure
<*=385

Power granted by state constitutional
provisions to effect that, unless they are
disapproved by legislature within 60 days,
changes in the law by executive order shall
become effective at a date thereafter to be
designated by governor and that recommen-
dations made by a state local boundary
commission become effective 45 days after
presentation to the legislature unless vetoed
is not rule-making power, but, rather, pow-
er to change statutes, and, thus, expression
of such power in Constitution does not
carry any implication that general adminis-
trative ruls making is meant to be forbid-
den. Const, art. 3, § 23; art. 10, § 12.

9. Constitutional Law «=*60

Though legislature can delegate power
to make laws conditionally, the condition
must be lawful and may not contain a grant
of power to any branch of government to
funct on in a manner prohibited by Consti-
tution; fact that legislature can delegate
legislative powers to othere, who are not
bound by constitutional provisions defining
the mechanics of legislation, does not mean
that legislature can delegate the same pow-
er to itself and, in the process, escape from
such constitutional constraints under wnich
it must operate. Const, art. 2, § 1 et seq.

10. Constitutional Law «=>58

Though power to void agency regula-
tions can be exercised by either legislature
or agency, if legislature exercises 3uch pow-
er it must do so while acting as a legisla-
ture; it may not grant itself the power to
act as an agency. Const art. 2, 88 1et seq.,
5; art. 3, § 26.

Joseph K. Donohue, Asst. Atty. Gen., Av-
rum M. Gross, Atty. Gen., Juneau, for ap-
pellants.

1. For excellent Mstories of the legislative veto,
see Ginnane, 7ae CONtrol of Fedgeral Adminis-
tration by Congressional Resolutions and Com-
Mittees, 66 Harv.LRev. 569 ( 1553] Newman &
Keaton, Con?ress and the Faithful Execution'of
Laws—Should Legislators Supervise Adminis-
trators» 41 calLRev. 565 (1953); and Wat-

son. Congress Steps Out: A Look at Congres-
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Joe P. Josephson, Josephson & Trickey,
Inc., Anchorage, for appellee.

Stephen M. Ellis, Delaney, Wiles, Moore,
Hayes & Reitman, Inc., Anchorage, for ami-
ci curiae Alaska Legislative Council and
Administrative Regulation Review Commit-
tee.

Before BOOCHEVER, C. J., and FABI-
NOWITZ, CONNOR, BURKE and MAT-
THEWS. JJ.

OPINION

MATTHEWS, Justice.

AS 44.62.320(a) provides:

The legislature, by a concurrent resolu-
tion adopted by a vote of both houses,
may annul a regulation of an agency or
department.

This statute encompasses a variant of what
has come to be called the legislative veto.1
The question in this case is whether this
device violates article Il of the Alaska Con-
stitution. We hold that it does.

Chupter 15 of Title 5 of the Alaska Stat-
utes authorizes games of chance and skill to
be operated by permit holders. Only cer-
tain kinds of games, ("bingo, raffles and
lotteries, ice classics, dog mushera’ contests,
fish derbies and contests of skill") are al-
lowed,* only nonprofit organizations may be
issued a permit,3 and all revenues must be
devoted to "the awarding of prizes to con-
testants or participants and to educational,
civic, public, charitable,' patriotic »r reli-
gious uses.”4 The Commissioner of Reve-
nue has been delegated the authority to
adopt rules and regulations “necessary to

sional Control of the Executive, 63 cal.L rev.
983 (1975).

2. AS 05.15.100.
3. AS 05.15.120. .210(15).

4. AS 05.15.150.
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carry out this chapter or protect the best
interest of the public.”"

From 1960 until 1976 one of the Commis-
sioner’s regulations prohibited lottery oper-
ators from giving prizes exceeding $15,000
in personal property or $30,000 in real prop-
erty annually.* In November of 1976 the
regulation was amended by increasing the
annual personal property limit to $30,000
and the annual real property i'mit to $50,-
000 and by stating that person.l property
included cash and negotiable instruments.7

A.L.LLV.E. Voluntary is an unincorporat-
ed association which acts as the political
action committee for the Teamster’s Union
Local No. 959, and affiliated unions. For
three years it has operated fund raising
lotteries under a permit issued by the De-
partment of Revenue. It applied for a per-
mit for 1977 and reported that during 1976
it had distributed $80,000 in cash prizes.
The Department denied A.L.I.V.E. a permit
for 1977 on the ground that its prize distri-
bution in 1976 had exceeded the allowable
limit.

A.L.LLV.E. then brought suit against the
Department alleging that the denial of the

5. AS 05.15.060(11).

6. The regulation was designated 15 AAC 05.-
410(4). It provided:
In holding, operating, and conducting raffles
or lotteries, no permittee shall raffle prizes of
personal property in excess of the sum or
-alue of $15,000.00 in any one calendar year
and real property in excess 61 'he "im or
vMue of $30,000.00 in any one calendi myear.

7. As amended the regulation reads:
(4) In holding, operating and conducting raf-
fles or lotteries, a permittee may not raffle
prizes of personal property, including cash or
a negotiable instrument, the aggregate total
of which is in excess of the sum or value of
$30,000 in any one calendar year and real
property in excess of the sum or value of
$50,000 in any one calendar year.

8. Legislative Resolve No 70. in full, states:
Annulling a regulation of the Department of
Revenue pertaining to the value of prizes
awarded in raffles and lotteries.

BE IT RESOLVED BY THE LEGISLATURE
OF THE STATE OF ALASKA:

WHEREAS under AS 44.62.320 the legisla-
ture by concurrent resotuUon adopted by a
vote of both houses may annul a regulation
of an agency or department: and

permit was wrongful, claiming that under
the first version of the regulation which
was in effect for most of 1976 cash prizes
were not inci-ded within the personal prop-
erty limitation of $15,000. While the case
was pending before the superior court, the
legislature, acting under AS 44.62.320(a),
annulled, by concurrent resolution, 15 AAC
05.410(4).*

As a result, of the legislative annulment
A.L.LLV.E. added another count to its com-
plaint ender which it claimed that the deni-
al of its permit was wrongful because it
was based on continuing enforcement of the
regulation despite its nullification by the
legislature. In response, the state claimed
that the legislature could not constitutional-
ly annul an administrative regulation by
concurrent resolution and therefore the reg-
ulation had not been annulled. Both par-
ties moved for summary judgment on this
issue. The court granted partial summary
judgment in favor of A.L.LLV.E., holding
that the legislative annulment power was
constitutional and that the regulation in
question was void ab initio*

WHEREAS 15 AAC 05.410(4), adopted by
the Department of Revenue, restricts the val-
ue of prizes which may be awarded in a
single year by a qualified organization in a
raffle or lottery to $30,000 in personal prop-
erty and $50,000 in real property; and

WHEREAS the prevention of high-stakes
gambling sought by this regulation could be
achieved more effectively through less re-
strictive means: specifically, the value of
prizes awarded in individual raffles or lotter-
ies could be limited or the prize limit could be
related to the amount required to participate
In the raffle or lottery, and

WHEREAS this regulation would frustrate
the intent of AS 05.15.150, which specifies
permissible uses for net proceeds of raffles
and lotteries, by preventing qualified organi-
zations from garnering net proceeds in suffi-
cient amounts for uses specifically mentioned
in AS 05.15.150, such as erecting or main-
taining public buildings or works, or lessen-
ing the burden on government;

BE IT RESOLVED by the Alaska State Leg-
islature that administrative regulation 15
AAC 05.410(4) is annulled.

9. That is, since 1960. Legislative Resolve No.
79 purported to annul not merely the 1976
amendments to the regulation, but the regula-

tion in its entirety. 9B note 8, supra.
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0 1

The Alaska Constitution defines with
specificity the mechanics of legislation.18
Each provision has a purpose "designed to
engender a responsible legislative process
worthy of the public trust” Plumley v
Hale, 594 P.2d 497, 50U (Alaska 1979).

[1] Article Il, section 13 requires that
every bill be confined to one subject and
that there be a descriptive title. These
requirements are designed to prevent the
inclusion of incongruous and unrelated mat-
ters in the same bill in order to get support
for it which the several subjects might not
separately command, and to guard against
inadvertence, stealth and fraud in legisla-
tion.” Suber v. Alaska State Bond Com-
mittee, 414 P.2d 546, 557 (Alaska 1966).
The same section also requires a specific
form of enactment clause to avoid confu-
sion as to when the legislature is speaking
with the force and effect of law, as distin-
guished from the mere expression of its
vi ws and desires.11

[2j Article I, section 14 requires three
readings of a bill, on three separate days in
order "to ensure that the legislature knows
what it ii passing,” North Slope Borough v.
Sohio Petroleum Corp., 585 P.2d 534, 543 n.
11 (Alaska 1978), and to ensure an opportu-
nity for the expression of public opinion and
due deliberation.18 Section 14 also requires
that the vote of each legislator on final
passage of a bill be recorded and that no
bill, may pa33 without an affirmative vote
of a majority of the membership of each

10. Art. I, §13.provides:
Form of Bills. EVery bin shaii be confined

to one subject unless it is an appropriation
bill or one codifying, revising, or rearranging
existing laws. Bills for appropriations shall
be confined to appropriations. The subject
of each bill shall be expressed in the title.
The enacting clause shall be: "Be ;t enacted
by the Legislature of the State of Alaska.”
Art. Il, 814 provides:

Passage OFBIHS. The legislature shall es-
tablish the procedure for enactment of bills
into law. No bill rnay become law unless it
has passed three readings in each house on
three separate days, except that any bill may
be advanced from second to third reading on
the same day by concurrence of three-fourths
of the house considering it. No bill may

house. These provisions are meant “to en-
sure deliberation prior to pass ige, to ensure
that the requisite majority of each house
affirmatively votes to enact a bill into law,
and to provide a public record of the vote
cast by each legislator.” Plumley v. Hale,
594 P.2d 497, 500 (Alaska 1979).

[3,4] In addition to these formal safe-
guards there is the condition that no bill
shall become law unless the governor has
the opportunity to veto it.18 This power is
g anted “ ‘to preserve the integrity of .
[the executive] branch of government .
and thus maintain an equilibrium of gov-
ernmental powers . . . [and] to act as
a check upon corrupt or hasty and ill-con-
sidered legislation." Thomas v. Rosen, 569
P.2d 793, 795 n. 5 (Alaska 1977) (citation
omitted). Finally, there is the clause that
laws do not become effective, unless a two-
thirds vote of the membership of each house
provides otherwise, until ninety days after
they are enacted. Art. II, § 18. This i3
designed to provide a fair opportunity to
those people affected by legislation to learn
of the laws they must live by.18

[5,6] The question presented by this
case is whether the legislature can exercise
its legislative power without following
these enactment provisions. In our view
the answer must be in the negative, for
otherwise they would serve no purpose. In
Plumley v. Hale, 594 P.2d 497, 502 (Alaska
1979) we held that the requirements of Art
Il 8§ 14 are mandatory, not permissive.l5

become law without an affirmative vote of a
majority of the membership of each house.
The yeas and nays on final passage shall be

entered in the journal.
*

U. See 3 Proceedings of the Alaska Constitu-
tional Convention 1746-48 (January I|l, 19586).

12. See 3 Proceeding!;r of the Alaska Constitu-
tional Convention 1751-54 (January 11. 1956).

13. Art. Il. 8 15. 16 and 17.

14. See 4 Proceedings of the Alaska Constitu-
tional Convention 3110 (January 25, 1956).

13. We also referred to the Art. II, 14 and 15
safeguards in NOrth Slope Borough v. Sohio
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The minutes of the proceedings of our con-
stitutional convention indicate that the del-
egates were fully aware that only by fol-
lowing the enactment procedures could the
legislature make law. Thus, Delegate
Sundborg stated:
Now, a majority vote in each houso of.the
legislature is not equivalent to passing a
law, because it does not require the signa-
ture of the governor, and it does not
require conformance with the provisions
of this constitution and the provisions of
such laws as will be passed under it with
respect to the procedure in enacting a
law. So, when we say in the second
sentence, "The state may by law,” we are
saying that that law must be passed by
the legislature in the manner that is re-
quired by the constitution and the stat-
utes, and cither signed by the governor or
passed over his veto or become law with-
out his signature in the manner provided
in the constitution, which we felt was the
real intention of the body rather than
merely requiring that the legislature by a
majority in each house and without ad-
hering to any of those other restrictions
and without any reference to the gover-
nor could contract debt on behalf of the
state.

5 Proceedings of the Alaska Constitutional
Convention at 3405 (January 28, 1956). Of
course, when the legislature wishes to act in
an advisory capacity it may act by resolu-
tion. However, when it means to take ac-
tion having a binding effect on those out-
side the legislature it may do so only by
following the enactment procedures. Other
state courts have so held with virtual una-
nimity."
Pet. Corp., sss P.2d 534, 543 n. 11 (Alaska
1978), stating: "Our constitution imposes cer-
tain requirements of formality on legislative
action. . . . The legislature enacts laws
by the passage of bills meeting the foregoing
formalities. It may not enact a law or change
one by committee report.”

16. Watrous v. Golden Chamber of Commerce.
121 Colo. 521, 218 P.2d 498 (1950) is perhaps
an exception. "At issue there was a statute
allowing certain tax proceeds to be pledged as
security for bonds to pay for construction of
state turnpikes under the condition "that any

Altska Rep. 603-606 PD—10

Thus in People ex rel. Burritt v. Commis-
sioners of State Contracts, 120 111 322, 11
N.E. 180 (1887) a joint resolution directed
state officials to make a contract for the
publication and distribution of certain mu-
nicipal laws and provided an appropriation
for that purpose. Tho Illinois Supromo
Court held that the joint resolution was
invalid because the enactment procedures
prescribed by the Illinois Constitution had
not been followed. Speaking ox them,- the
court stated:

That these various provisions, giving the

form and mode by which, through the

concurrent action of the legislative and
executive departments, valid and binding
law9 are enacted, are, in the highest
sense, mandatory, cannot be doubted.
11 N.E. at 185. The court went on to note
that

nothing becomes law simply and solely
because men who possess the legislative
power will that it shall be, unless they
express their determination to that effect
in the mode pointed out by the instru-
ment which invests them with the power,
and under all the forms which that in-
strument has rendered essentiaL [Cita-
tion omitted].

Id.

In Mullan v. State, 114 Cal. 578, 46 P. 670
(1896) the California legislature had passed
a resolution requiring compensation of a
private individual. In rejecting the argu-
ment that the resolution had the effect of
law, the court stated:

A mere resolution . . . is not a

competent method of expressing the leg-

islative will, where that expression is to

such pledge shall first be approved by joint
resolution of the Senate and House of Repre-
sentatives."” | . 218 P.2d at 502. The court
upheld the statute, finding that such @resolu-
tion was not legislative in character, but “rel-
at[ed] solely to the transaction of the business
of the two houses.” 0. 218 P.2d at 510. oOne
proponent of the legislative veto has remarked
that the reasoning of this case is "so unsatis-
factory as to destroy its value as a precedent.”

schwartz. Legislative Control of Administra-
tive Rules & Regulations, 3o n.v.u.Lrev.
103), 1043 n. 56 (1955).
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hava»the force of law, and bind others

than the members of the house or houses

adopting it.
46 P. at 672.

Moran v. La Guardia, 270 N.Y. 450, 1
N.E.2d 961 (1936) involved statutory provi-
sions reducing public employees' salaries
during an economic emergency “until the
legislature shall find their further operation
unnecessary." The legislature first at-
tempted to repeal this law by passing a bill,
but it was vetoed by the Governor. The
same result was then sought by the passage
of a joint resolution. In an alternative
holding the court held that the legislature
could not constitutionally terminate the op-
eration of the statute by resolution:I7

A concurrent resoli®ion of the Legisla-

ture is not effective to modify or repea’ a

statutory enactment . . . To repeal

or modify a statute requires a legislative
act of equal dignity and import. Nothing

less than another statute will suffice. A

concurrent resolution of the two Houses

is not a statute . . . A concurrent
resolution, unlike a statute, is binding
only on the members and officers of the
legislative body. It resembles a statute
neither in its mode of passage nor in its
consequences. The form of a bill is lack-
ing, and readings are not required. It
dees not have to lie on the desks of mem-
bers of the Legislature for three legisla-
tive days . , . But more important,

17. Jhe other alternative holding was that the
statute had not authorized termination by reso-
lution.

18. To the same effect are: BECKer v. Detroit
sav. Bank, 269 mich. 432, 257 N.w _853 (19341;
Cleveland Terminal & V.R. Co. v. State ex rel.
Attorney General, s5 onio st. 251, 97 N E. 987,
973 (1912) ("[A] joint resolution is not an act of

legislation and . . . it cannot be effective
for any purpose for which an exercise of legis-
lative power is necessary . . .); oCUQQEI v.

Smlth. 331 Pa. 165, 200 A. 601, 604 (1718)
("The subject matter of this joint resolution
legislative in its nature. It is not a mere formal
expression of legislative opinion [and is there-
fore invalid)"); otate ex rel. TO(&d v. Yelle. 7
\Vash.2d 443, 110 P.2d 162, 165 (1941) ("It Is
clear that a house resolution is hot a
law. A law must be enacted either by popular
initiative or by the legislature, and. when b
the legislature, must be by bill N

its adoption is complete without the con-
current action of the Governor, or, lack-
ing this, passage by a two-thirds vote of
each House of the Legislature over his
veto. Thus a joint resolution may be
adopted by a mere majority of the Legis-
lature without action by the Governor or
notice to th public, whereas the enact-
ment of a statute requires action by three
distinct bodies and at least three days’
notice to the public. As has been well
said: “In the exercise of this vast power
[of the Legislature] according to the fun-
damental idea and constitution of parlia-
ment the concurrence of the three dis-
tinct bodies of which it is composed, each
acting by itself and independent of the
others, i3 necessary. No two of them
acting together, much less alone, can
make a law.” [Citations omitted].8

1 N.E.2d at 962.

[7,8] The express provision in the Alas-
ka Constitution of two specific legislative
veto mechanisms supports our view that no
implied general power to veto agency regu-
lations by informal legislative action exists.
On the subject of the organization of the

executive department the governor may

propose changes in the law by executive
order. Unless they are disapproved by the
legislature within sixty days by “resolution

concurred in by a majority of the members

in joint session . . . such changes

shall "become effective at a date thereafter

Rowley v. City of Medford, 132 or. 405, 285 P.
1111, 1114 (1930) ("The power of the Legisla-
ture to effectively legislate by resolution is con-
fined within very narrow limits. It may pro-
vide for expenses incident to its sessions, such
as employing clerks and stenographers and
procuring supplies, and other matters incident
to the carrying on of its own business, but it
cannot go outside and legislate generally on
matters involving property or other rights. As
to such matters, its resolutions have only the
effect of an expression of opinion and no
more.”); Hawks V. Bland. 1s6 o«ki. 48, 9 p.2d
720, 721 (1932) ("[a] resolution is the mere
expression of an opinion and not an enactment
of law.). Newport News Fire Fighters Ass'n,
Local 7)9-t v. City of Newport™ News, so7
F.Supp, 1113, 1115 (E.D.Va.1969) ("[Tjhe reso-
lution expresses only the opinion of that legis-
lative body.").
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to be designated by the governor." * On
the subject of municipal boundary changes,
the state local boundary commission may
make recommendations. They become ef-
fective forty-five days after presentation to
the legislature unless vetoed by a "resolu-
tion concurred in by a majority of the mem-
bers of each house." M

There are several noteworthy aspects of
these expressed powers. First, they are
accompanied by specific time deadlines.
Second, the deadlines are different, sixty
days in one case and forty-five days in the
other. One may question, if there is an
implied legislative veto power in the consti-
tution, whether it is accompanied by a time
limit, and if so, what the limit is. Third,
the expressed legisle.tive vetoes annul pro-
posed executive action, they do not change
existing law. They therefore do not have
the same potential for the disruption of
public expectations and ongoing executive
programs that the blanket veto in question
has. Fourth, the legislative vote required
for the exercise of each of the expressed
vetoes is different. Re-organization orders
may be blocked by a resolution of disap-
proval concurred in by a majority of the
members of the legislature in joint ses-
sion,2l while boundary change vetoes re-
quire disapproval by a resolution concurred
;n by a majority of the members of each

19. Art. HI, 8 23,

20. Art. X & 12. We do not agree with the
dissent's characterization of the power granted
in these two provisions as rule-making power,
which we see as the power to interpret and
implement statutes. Rather, the power con-
tained in these provisions is the power to
Change statutes; therefore, the expression of
these extraordinary powers in the constitution
cannot be regarded as carrying an implication
that general administrative rule making was
meant to be forbidden.

21. Art. HI, 823.
22. Art. X. 812.
23. Art. Il. 81

. The dissent suggests that our comment in
BOEh| v. sabre JEl Room, hie., 349 p.2d s85
(Alaska 1960), supports an aff|rmative answer
to this question. We stated that "(the legisla-
ture] has the power by resolution to annul any
agency or department rule or regulation.”

house” Since the Senate has twenty mem-
bers and the House has forty,2 these differ-
ences can be quite important. The votes of
thirty legislators are required to forestall a
veto taken in joint session, while ten sena-
tors can prevent a veto if the vote is to be
by a majority of the members of each
house. Here, as with the differing time
deadlines mentioned above, one may inquire
as to which voting method the constitution
would impose as part of an implied general
legislative veto power. The answer, of
course, is that the constitution contains no
clue. In our view, the specificity with
which the constitution deals with the legis-
lative veto powers it does grant leads logi-
cally to the conclusion that no other veto
power is implied.

We are aware of only three cases which
have decided the question whether a legisla-
tive veto is constitutional.24 They are At-
kina v. United States, 556 F.2d 1028, 214
Ct.01.186 (1977), cert, denied, 434 U.S. 1009,
98 S.Ct. 718, 54 L.Ed.2d 751 (1978); Opinion
of the Justicea, 96 N.H. 517, 83 A.2d 738
(1950); and Reith v. South Carolina State
Housing Authority, (Ct.C.P., 11th Jud.Dist.,
Aug. 28, 1975), revd on other grounds, 267
S.C. 1, 225 S.E.2d 847, 848 (1976).5

However, the C0n3t|tut|0nal|ty of annulment
was not argued in that case, and our statement
obviously was not a judgment on this issue.

25. The Amiciwould add S|bbaCh V. Wi|30n, 312
U.S. 1.61 S.Ct. 422,85 L.Ed. 479 (1940) to this
list; however, the type of veto discussed there
apparently entailed formal law enactment and,
therefore, the case has no relevance to the

uestion before us. see Atkins v. United
%tates, 556 f.2d at 1060 and n. 21, In BUCKIeY
’cl|€0, 424 U.S. 1, 140 n. 176, 96 S.Ct. 612,
692 n. 176, 46 L.Ed.2d 659, 757 n. 176 (1976),
the United States Supreme Court found It un-
necessary to pass on the validity of a legislative
veto, but Justice White in a concurring opinion
indicated he thought it was constitutional. 424
U.S. at 284-85, 96 S.Ct. at 757-58, 46 LEd.2d
at 838-39. Subsequently, the Court of Appeals
for the District of Columbia avoided the same
issue, Clark v. Valeo. 182 u s App.D.C.21, 559
F.2d 642 (D.C.CJr.) (en banc) a/Fd mem. SU
nom. Clark v. Kimmitt, 431 u.s. 950, 97 s.ct.
2667, 53 L.Ed.2d 267 (1977), but Circuit Judge
MacKinnon reached the merits in a vigorous
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~“he New Hampshire case, Opinion of the
Justices, 96 N.H. 517, 83 A.2d 738 (1950),
involved the question whether a reorganiza-
tion statute violated the state constitution.
The statute provided that the reorganiza-
tion plan proposed by the governor would
become law if the two legislative houses did
not disapprove it by concurrent resolution.
The court concluded that the sU tute violat-
ed the enactment provisions o.f the New
Hampshire Constitution:
The procedure which [the reorganization
statute] provides is in distinct contrast to
that contemplated by the Constitution.
Consent is to be manifested by silence or
adjournment, and disapproval by "concur-
rent resolution” [T]he contem-
plated procedure violates the constitu-
tional provisions requiring separate ac-
tion by each house of the Legislature
[T]he act would dispense with
the "passage" of any measure, as that
word is commonly used, and with the
requirement of presentation to the Gover-
nor. In a sense the act provides for a
reversal of the democratic processes re-
quired by the Constitution, for under it
the Governor would propose the legisla-
tive action, rather than approve or disap-
prove of action taken. 83 A.2d at 741.

In Reith v. South Carolina State Housing
Authority, (Ct.C.P., 11th Jud.Dist., Aug. 28,
1975), revd on other grounds, 267 S.C. 1,
225 S.E.2d 847, 848 (1976), the South Caroli-
na Court of Common Pleas considered, inter
alia, the validity of a statutory provision
stating that regulations promulgated by the
Housing Authority shall be "null and void
unless approved by a concurrent resolution
of the General Assembly at its session fol-
lowing such promulgation.” The court held
that this provision violated the constitution-
al enactment requirements because “the
General Assembly may not perform a legis-
lative function by means of a concurrent

dissent criticizing Justice White's conclusion in
Buckley. 182 U.S.App.D.C. at 64. 559 F.2d at
685.

26. Reith v. South Carolina State Housing au-

thority, Op. at 9.

27. Idat 1.
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resolution.” 2l The court also concluded
that the provision impermissibly infringed
on the executive’s power to administer and
enforce the laws.2Z7 On appeal, neither rul-
ing was chal' ‘'iged, but the state supreme
court reverst..' or. the grounds that the leg-
islative veto provision was not severable
and, therefore, the whole act was unconsti-
tutional.8 The appellate court accepted the
lower court’s ruling on the veto provision as
the law of the case and did not pass on the
issue.B

Atkins v. United States, 556 F.2d 1028,
214 Ct.Cl. 186 (1977), cert, denied, 434 U.S.
1009, 98 S.Ct. 718, 54 L.Ed.2d 751 (1978)
involved a statute empowering the Presi-
dent to make recommendations for judicial
salary increases and transmit them to Con-
gress; the recommendations would become
effective after thirty day3 unless disap-
proved by either House. It was claimed
that this mechanism was unconstitutional
because it contravened article I, section 1 of
the United States Constitution, which vests
the legislative power of the United States
in a bi-cameral Congress, article 1, section 7,
which grants veto power to the President,
and the principle of separation of powers.
The Court of Claims, en banc, in a four-to-
three decision, upheld the statute.

Atkins is not strong authority in this
case, for the following reasons. First, the
majority took pains to confine its opinion to
the narrow issue before it, emphasizing that
Congress’ special role in the establishment
of judicial salaries shaped its reasoning and
conclusion. Id. at 1058-60, 1063,1065,1068.
Moreover, the United States Constitution
does not contain detailed directions for leg-
islative action similar to those set forth in
the Alaska Constitution, discussed supra,
pp. 772, 773. Thus the Court of Claims
was able to say, speaking of article I, sec-
tion 1 of the United States Constitution: M

28. 225 S.E2d at 848-49,
29. 225 S.E.2d at 848.

30. U.S.Const. art. I. 81 provides:
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"[T]he clause does not itself, as a textural
matter, mechanically direct the manner in
which Congress must exercise the legisla-
tive power.” Id. at 1062. Such a statement
could not be made with reference to Article
Il of the Alaska Constitution. Further, the
court stressed that no change in the law
was accomplished by the one-House veto,
because the President’s recommendations
never had the effect of law. Id. at 1063.
The court implied that for one House to
have the authority to make such a change
would be unconstitutional: “Nor could one
House do anything more than preserve ex-
isting law " Id. at 1064. In con-
trast, the annulment provisions of AS 44.-
62.320(a) permit the legislature to void ad-
ministrative regulations which are in effect.
Such regulations are laws in every mean-
ingful sense,3l and annulling any one of
them effects a change in the law.

v

We turn now to a discussion of the major
arguments of Appellee and the Amici.

The first is that since AS 44.62.320(a) was
passed by the first state legislature, several
members of which had served in the Alaska
Constitutional Convention, and was ap-
proved by Governor Egan, who had been
chairman of the Convention, a stronger
than usual presumption of constitutionality
should be applied.33 We need not pause to
debate that point. Whatever the strength
of the presumption might be, it will be
overcome if the statute cannot be squared
with a reasonable reading of the constitu-
tion. That, in our opinion, is the situation
hero.

AH legislative powers herein granted shall be
vested in a Congress of the United States,
which shall consist of a Senate and House of
Representatives.

31. 1 Mezines, Stein & Gruff. Administrative
Law & 1.02(2] at M 5 (1977); 2A Sutherland.
Statutes and Statutory Construction §49.05 at
240 (4th ed. Sands 197J), which states:

An administrative agency may be vested with
the power to promulgate legislative interpre-
tive rules which have the force and effect of
law. Such powers must be limited by a stan-
dard, and, when exercised, the ensuing regu-
lations, if within the standards, have the
same efficacy as an original statute enacted
by the legislature. (Footnote omitted).

6os pra—ia

[9] The Amici argue that since the legis-
lature may delegate law-making power to
an administrative agency, it follows that it
may reserve to itself a part of the delegable
power, and that a deligation can be made
subject to a condition that the legislature
may later change the terms of the delega-
tion by informal action. The answer to this
argument, in our opinion, is that while the
legislature can delegate the power to make
laws conditionally, the condition must be
lawful and may not contain a grant of
power to any branch of government to
function in a manner prohibited by the con-
stitution. The legislature is bound to act in
accordance with the constraints provided in
article Il of the constitution. The fact that
it can delegate legislative power to others
who are not bound by article Il does not
mean that it can delegate the same power
to itself and, in the process, escape from the
constraints under which it must operate.3

[10] To illustrate this point we may as-
sume that the legislature has the power to
establish an independent agency which
would have the power to disapprove of
agency regulations. Since the agency
would be a part of the executive depart-
ment the article Il constraints on legislative
action would not govern its functions.
Could the legislature instead convey to its
own members the power to act as such an
agency free from these constraints? The
answer, we think, is clearly no for that
would amount to dual officeholding, prohib-
ited by article Il, section 53 and would

32. The same argument was unsuccessfully
made in Bradnerv. Hammond, sss p.2d 1,4 nn.
4 & 5 (Alaska 1976).

33. "A delegation which disperses power is not
necessarily constitutionally equivalent to one
which concentrates power in the hands of the

delegatlng agency." Watson, Congress Steﬁ

Qut. A Look at Congressmnal Control of t
EXECUtIVE 63 Call.Rev. 983, 1067 n. 430
(1975).

34. Art. Il, 85 provides In relevant part:

Disqualifications. no legisiator may hold
any other office or position of profit under
the United States or the State.
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infringa*on the executive appointment pow-
er set out in article Ill, section 26.3 While
the power to void agency regulations could
be exercised by either the legislature, or by
an agency, when the legislature exercises
such power it must do so while acting as a
legislature. It may not grant itself the
power to act as an agency.

It might be supposed that if the legisla-
ture could condition the validity of a regu-
lation upon the subsequent disapproval by
both of its houses by concurrent resolution,
it could condition the same upon disapprov-
al by a committee,3 or a single legislator.
Using the theory, propounded Dy the Amici,
that a veto is merely a condition there is no
principled distinction between these cases.
It is therefore worth observing that most
authorities have ‘'sejected the validity of
laws conferring either affirmative or nega-
tory legislative powers on individual legisla-
tors or legislative committees.

In State ex rel. Judge v. Legislative Fi-
nance Committee. 168 Mont. 470, 543 P.2d
1317 (1975), at issue was a statute empow-
ering an interim legislative committee to
approve budget amendments. The statute
was held invalid. The court pointed out
that the power to approve budget amend-
ments could be exercised by the entire leg-
islature in making an appropriation, or by
an executive agency acting on a proper
delegation from the legislature, but the leg-
islature could not delegate the power to so
act tp one of its subdivisions. Id. 543 P.2d

35. Art. Ill, 826 provides:

Boards and Commissions. when a board
or commission is at the head of a principal
department or a regulatory or quasi-judicial
agency, its members shall be appointed by
the governor, subject to confirmation by a
majority of the members of the legislature in
joint session, and may be removed as provid-
ed by law. They shall be citizens of the
United Stales. The board or commission
may appoint a principal executive officer
when authonzed by law, but the appointment
shall be subject to the approval of the gover-

nor.

see. e (., Buckley v. Valeo. 224 us. 1, us-
43.96 S.Ct. 612. 681-693, 46 L.Ed.2d 659. 744-
58 holding that Federal Elections Commission
members were necessarily “Officers of the
United States" because, among other reasons,
of their administrative rule-making power, and

at 1321.37 The same reasoning was em-
ployed in People v. Tremaine, 252 N.Y. 27,
168 N.E. 817 (1929), where the Court of
Appeals struck down a statute granting
certain legislative committee chairmen the
power to disapprove of the allocation of
lump sum appropriations to an executive
agency. The court acknowledged that the
legislature might itself legislate the alloca-
tion, or it could delegate the responsibility
to an executive agency. It could not, how-
ever, delegate the responsibility to one, or
more than one, of its members: "The Legis-
lature might make the segregation it3elf,
but it may not confer administrative pow-
ers upon its members without giving them,
unconstitutionally, civil appointments to ad-
ministrative offices. It might by general
law confer the power of segregation or ap-
proval of segregation upon any one but its
own members . . . but the Constitu-
tion . . . makes its own membere in-
eligible to such an appointment.” Id. 168
N.E. at 822. See also, Stockman v. Leddy,
55 Colo. 24, 129 P. 220, 223 (1912/; Bram-
lette v. Stringer, 186 S.C. 134, 195 S.E. 257,
264 (1938). Contra, Opinion of the Justices,
110 N.H. 359, 266 A.2d 823 (1970).

The Appellee also argues that legislative
oversight of administrative regulations is
desirable and that such oversight cannot
take place effectively if it must follow the
path of legislation prescribed by article II.
There are two answers to this argument.
First, and most important, the question of

therefore coult not be appointed by Congress;
People v. Tremaine, 252 n.v. 27. 138 N.E. 817
(1929) discussed INfra, p. 778,

36. In fact, under AS 24.20.445(a). the Adminis-
trative Regulation Review Committee, a perma-
nentjoint committee of the legislature, is grant-
ed the power to suspend the operation of any
regulation adopted after adjournment of the
legislature until thirty days after the legislature
reconvenes.

37. The people of Alaska recently rejected a
constitutional amendment which, like the law
struck down in Montana, was designed to vest
the power to approve budget revisions in an

interim legislative committee. OB Alaska
Const, art. Il, & Il (proposed amend. 1978
Supp.).
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whether the legislature might perform a
task more efficiently if it did not have to
follow article 1l is essentially irrelevant.
Since article 1l applies, the question of
whether efficiency takes primacy over other
goals must be taken to have been answered
by our constitutional framers. Second, at
least according to a recent case study, the
legislative veto has been unimpressive in
practice. See Bruff & Gellhom, Congres-
sional Control of Administrative Regula-
tion: A Study of Legislative Vetoes, 90
Harv.L.Rev. 1369 (1977). That study con-
cludes, essentially, that the legislative veto
encourages secretive, pootly informed, and
politically unaccountable legislative action.
Id. at 1409-20. It is consequences such as
these that the enactment provisions of our
constitution are designed to guard against.
See discussion, supra, pp. 772, 773.

Appellee also makes an argument based
on the doctrine of separation of powers.
Rule-making is essentially a legislative
rather than executive function and so, the
argument goes, broad latitude must be af-
forded the legislature to act as it sees fit in
this, the core arc-a of its duties. This argu-
ment is essentially inconsistent with the
requirements prescribed in article Il of the
constitution which must be observed in the
process of legislation. The legislature is
not free to ignore these requirements. See,
discussion supra, pp. 772, 773.

Appellee finds it significant that the
Alaska Constitution contains no provision
like that in section 7, clause 3 of article I of
the United States Constitution 3 which au-
thorizes the executive to veto legislative
resolutions, and argues that executive in-
volvement in the enactment of resolutions
was not deemed necessary by the framers
of the state constitution. This point, how-
ever, does not advance Appellee’s case. Un-

38, This clause provides:

Every Order, Resolution, or Vole to which
the Concurrence of the Senate and House of
Representatives may be necessary (except on
a question of Adjournment) shall be present-
ed to the President of the United States; and
before the Same shall take Effect, shall be
approved by him. or being disapproved by
him. shall be repassed by two thirds of the
Senate and House of Representatives, ac-

der the United States Constitution joint
resolutions are one means by which laws
are enacted; 33 they are therefore naturally
included among those legislative acta sub-
ject to Presidential veto. However, under
the state constitution resolutions are not an
alternative law enactment process, and
therefore there is no need to make them
subject to an executive veto.

The Amici contend that since AS 44.62.-
320(a) was itself passed in accordance with
all constitutional mandates and since the
governor had the opportunity to veto the
statute, constitutional requirements have
been satisfied with respect to subsequent
acts of the legislature taken pursuant to the
statute. In other words, by virtue of one
enactment approved by the governor, the
legislature can free itself, in certain in-
stances, of the constitutional constraints
that would otherwise govern its actions.
Such an enactment would impermissibly
preserve legislative power possessed at one
instant in time for future periods when the
legislature might otherwise be incapable of
acting because of the executive veto. 4 It
would also do away with the formal safe-
guards of article Il which are meant to
accompany law-making. The requirements
of the constitution may not be eliminated in
this fashion.

REVERSED AND REMANDED with di-
rections to enter partial summary judgment
in favor of the state as to the effect of the
concurrent resolution and for further pro-
ceedings.

BOOCHEVER, Chief Justice, with whom
CONNOR, Justice, joins, dissenting.

I believe that the legislative power to
annul administrative regulations by concur-

cording to the Rules and Limitations pre-
scribed in the Case of a Bill. [Emphasis
added].

so. United States ex rel. Levey v. Stockslager,
129 U.S. 470. 9 S.Ct. 382. 32 L.Ed. 785 (1889"

40, S€e watson. CoONgress Steps Out; a L<
Congressional Control of the Executive, s-

L.Rev. 983 at 1067 (1975)
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In my opinion, the majority misstates the
question presented as being whether the
legislature can exercise its legislative power
without the usual constitutional safeguards.
The real question is whether, having exer-
cised its legislative power, subject to all
those safeguards, it may condition the dele-
gation of regulatory power to an executive
agency upon a provision for legislative
oversight. | agree with our statement in
Boehl that the legislature has that power.

The advent of the industrial revolution
v-jtly increased and complicated the tasks
of legislatures. Due to limits of time and
specialized expertise, legislatures have
found it impossible to prescribe laws ade-
quately covering the tremendously varied
and intricate forms of social relationships
arising out of the proliferation of business,
manufacturing, trade, transportation, com-
munication and commercial enterprises.3
Of necessity, legislative authority had to be
delegated to administrative agencies.
Nevertheless, both in England and in the
United States, efforts were initiated to
maintain some controls over broad delega-
tions of authority.4

England has long utilized the laying sys-
tem, whereby an administrative order or
regulation must be laid before Parliament
for a specified period of time before becom-
ing effective.

3. see generally scone, The Twentieth Century
Admiriistrative Explosion and After, s2 caif.
Rev. 513 (1964).

4. . See soisvert, A legislative Tool for Supervi-
sion of Administrative agencies: The Laying
System, 25 Fordham  LRev. 638 (1957);
schwartz, Legislative Control of Administra-
tive Rules and Regulations: The American Ex-
Perience, so n.y.u.LRev. 1039 (1955) (herein-
after cited as Schwartz): Carr. Leg|3|atlve Con-
trol of Administrative Rules and”Regulations:
Parliamentary Supervision In Britain, so n.v.u.
L.Rev. 10-15 (1955).

(3]

schwartz, SUPIA note 4, at 1032-33.

Clark v. Valeo. 1s2 U.S.App.D.C. 21. 26-29.
559 F.2d 642, 649-50 (D.C.Cir.) (en banc)éper
curram). afTd mem. sub nom., Clark v. Kim
MU, 431 U.s. 950, 97 S.Ct. 2667, 53 L.Ed.2d 267
(1977).

[=2]

Parliamentary control over administra-
tive rules and regulations . . . is
asserted principally through provisions in
enabling statutes that rules made under
them shall be laid before Parliament
This is customarily combined with a pro-
vision' in the statute, either that the rule
shall not be operative until it is approved
by resolution, either of both Houses or of
the House of Commons alone . . .,
or that, if within forty days a resolution
is passed by either House for annulling
the rule, the rule i3to be void . . . *

In the United States, the issue of wheth-
er a legislature can reserve to itself the
power to disapprove administrative regula-
tions has been brewing for more than forty
years.* The early stages of the dispute
involved the Reorganization Acts of the
1930’ and 1940% which provided thst exec-
utive reorganization plans became effective
sixty days after transmission to Congress,
unless within that period Congress disap-
proved by resolution.7 Federal acts incor-
porating similar provisions have proliferat-
ed in recent years.8 Yet no federal court
has squarely evaluated the validity of provi-
sions reserving to Congress the power to
disapprove administrative regulations.9

| agree with the majority that there is
acant case authority on the specific issue in

7. cinnane, The Control of Federal Administra-
tion by Congressional Resolutions and Commit-
teeS. 66 Harv.LRev. 569. 576-82 (1953). The
1939 and 1945 Reorganization Acts provided
for disapproval by a concurrent resolution; the
1949 Act allowed disapproval by either House.
. at 579, 581.
|
Watson. Conqress Steps Out: A Look at Con-
gressional Control of the Executive, 63 caiit..
Rev. 983, 989 (1975). An appendix to this
article lists many statutes giving special effect
to congressional resolutions. Many have been
passed in the 1970's and involve veto power
over actions of executive agencies or the Presi-
dent. See I0. at 1089-92 app. A.

©

o. stewart. Constitutionality of the Legislative
0. 13 Harv.J.Legis. 593. 595 (1976).
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the United States. Our court, however, has
favorably discussed the legislative veto in
Boehl.

The holding in Atkina v. United States,
556 F.2d 1028, 214 CtCl. 186 (1977) (en
banc) (per curiam), cert, denied, 434 U.S.
1009, 98 S.Ct. 718, 54 L.Ed.2d 751 (1978),
supports the position taken in this dissent.
Atkins upheld a statute allowing either
House of Congress to veto judicial salary
increases recommended by a presidential
commission.

In Buckley v. Valeo, 424 U.S. 1, 96 S.Ct.
612, 46 L,Ed.2d 659 (1976), the majority of
the United States Supreme Court did not
reach the issue of whether regulations pro-
mulgated by the Federal Election Commis-
sion would become effective within thirty
days of filing if either House of Congress
did not disapprove them. In his concur-
rence, Justice White did approve the over-
sight provision, stating:

I am also of the view that the other-
wise valid regulatory power of a properly
created independent agency is not ren-
dered constitutionally infirm, as violative
of the President's veto power, by a statu-
tory provision subjecting agency regula-
tions to disapproval by either House of
Congress. For a bill to become law it
must pass both Houses and be signed by
the President or be passed over his veto.
Also, "Every Order, Resolution, or Vote
to which the Concurrence of the Senate
and House of Representatives may be
nece.jary" is likewise subject to the veto
power. Under 5 438(c) the FEC’s regula-
tions are subject to disapproval; but for a
regulation to become effective, neither
House need approve it, pass it, or take
any action at all with respect to it. The
regulation becomes effective by non-
action. This no more invades the Presi-
dent’s powers than does a regulation not.
required to be laid before Congress. Con-
gressional influence over the substantive
content of agency regulation may be en-
hanced, but | would not view the power
of either House to disapprove as equiva-
lent to legislation or to an order, resolu-
tion or vote requiring the concurrence of
both Houses.

424 U.S. at 284-85, 96 S.Ct. at 757, 46
L.Ed.2d at 838-39 (emphasis added) (foot-
notes omitted).

The majority cites Reith v. South Caroli-
na State Housing Authority, (Ct C.P., 11th
Jud. Dist., Aug. 28, 1975), rev'd on other
grounds, 267 S.C. 1, 226 S.E.2d 847, 848
(1976), but appropriately concedes that the
Supreme Court of South Carolina did not
reach the issue with which we are con-
cerned.

Also cited is the New Hampshire case,
Opinion of the Justices, 96 N.H. 517, 83
A.2d 738 (1950), an advisory opinion on
whether a reorganization statute violated
the state constitution. The statute provid-
ed that the reorganization plan proposed by
the governor would become law if the two
legislative houses did not disapprove it by
concurre.it resolution. The court concluded
that the statute violated the state constitu-
tion. Id. 83 A.2d at 741. Three of the five
justices felt the procedure violated the prin-
ciple of bicameralism because each house
"has undertaken in advance to surrender to
the other its constitutional authority to veto
or refuse assent to action taken or approved
by the other.” Id. 83 A.2d at 741-42.

It is also significant that twenty years
later the New Hampshire Supreme Court
examined a statute requiring certain salary
increases to be approved by a legislative
committee prior to submission to the gover-
nor for final approval. Opinion of the Jus-
tices, 110 N.H. 359, 266 A.2d 823 (1970).
The court, without analysis of its earlier
opinion, found no violation of separation of
powers, reasoning that since the legislature
could delegate its power to fix salaries, it
could impose conditions upon the exercise of
such delegated authority. Id. 266 A,2d at
826. In conclusion, it seems to me that
what case authority exists is more support-
ive than not of the concept of legislative
annulment.

v
The legislature's participation in the pro-
mulgation of regulations is within the core
area of legislative power, formulation of
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policy. Accordingly, the legislature’s power
to select the means of participation should
be generously construed.10

The delegation of mle-making authority
to executive agencies uoes not alter the
basic legislative nature of the function.
Conditioning that delegation on the right of
the legislature to review and annul regula-
tions does not infringe on the power of the
executive, where, as here, the annulling ac-
tion is taken at the first session of the
legislature following promulgation of the
regulation. 1l

| believe that a statute can v ..dy condi-
tion the delegated power to enact regula-
tions by requiring that the regulations be
subject to annulment by resolution, just as
it could limit the effective date of the new
regulations or the length of time during
which they would be in force. | find no
material difference between AS 44.62.320
and other statutes, upheld by the United
States Supreme Court, that condition the
exercise of rule-making authority by ap-

10. We have held that when the legislature exer-
cises power with reference to an essentially
executive function those powers should be con-
strued narrowly. Bradner v. Hammond, sss
P.2d 1, 7 (Alaska 1976). Conversely, when, as
here, a basically legislative function is involved,
the powers of the legislature should be con-
strued broadly.

11. A long-term scrutiny of executive action

taken pursuant to regulations leading to de-

layed annulment might involve legislative in-
fringement on the executive power to enforce

We are not confronted with such a ques-

tion and need not pass on it because the regula-

laws.

tion here in question was annullea at the first
legislative session following its promulgation.
We are similarly not confronted with an annul-
ment by a single legislator, a committee of the
legislature, or by one house.

12, United States v. Rock Royal Co-Operative,
INC., 307 u.s. 533, 574-78. 59 S.Ct. 993, 1013-
15. 83 LEd. 1446. 1470-72 (1039) (upholding
federal statute delegating to Secretary of Agri-
culture authority to issue marketing orders for
specified commodities, if approval of producers
was secured); CUNIN V. a”ace, 306 U.S. 1,
15-18. 59 S.Ct. 379, 387-388, 83 LEd. 441,
451-52 (1939) (upholding statute authorizing
Secretary of Agriculture to regulate marketing
of tobacco if two-thirds of growers in a market
requested, by referendum, such action).

proval of private jitizens.122 If private citi-
zens can exercise such power, then certainly
the legislature should be able to exercise
the same power.

\Y

As’the majority correctly notes, there are
two provisions in our constitution which
deal specifically with the legislative veto.
These are article Ill, sp ' « 23, concerning
executive reorganization which provides
that the legislature may veto a reorganiza-
tion plan by a resolution "in joint ses-
sion," 11 and article X, section 12, concern-
ing local boundaries, which provides that
the legislature may veto by resolution local
boundary changes proposed by an executive
branch commission. 4

The majority concludes that these two
express provisions creating a legislative
veto by resolution exclude the possibility of
an implied legislative veto. They state:

In our view, the specificity with which

the constitution deals with the legislative

13. The full text of article 111, section 23. pro-
vides:

The governor may make changes in the
organization of the executive branch or in the
assignment of functions among its units
which he considers necessary for efficient
administration. Where these changes re-
quire the force of law, they shall be set forth
In executive orders. The legislature shall
have sixty days of a regular session, or a full
session if of shorter duration, to disapprove
these executive orders. Unless disapproved
by resolution concurred in by a majority of
the members in joint session, these orders
become effective at a date thereafter to be
designated by the governor.

14. Article X, section 12, provides:

A local board
shall be established by law in the executive
branch of the state government. The com-
mission or board may consider any proposed
local government boundary change. It may
present proposed changes to the legislature
during the first ten days of any regular ses-
sion. The change shall become effective for-
ty-five days after presentation or at the end

boundary commission or

of the session, whichever is earlier, unless
disapproved by a resolution concurred in by
a majority of the members of each house.
The commission or board, subject to law,
may establish procedures whereby bounda-

ries may be adjusted by local action.
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Because of the bill's separability clause,
however, | do not consider this flaw of
such seriousness that the bill should not
be signed and utilized.19

Although the governor saw fit to point out
a possible constitutional problem with arti-
cle VI because it required local governing
bodies to hold public hearings, no question
was raised about the legislature's power to
annul regulations by joint resolution.2)

What was said by the United States Su-
preme Court about legislation passed by
Congress shortly after the enactment of the
United States Constitution is apropos here:

What, then, are the elements that enter
into our decision of this case? We have
first a construction of the Constitution
made by a Congress which was to provide
by legislation for the organization of the
government in accord with the Constitu-
tion which had just then been adopted,
and in which there were, as Representa-
tives and Senators, a considerable number
of those who had been members of the
convention that framed the Constitution
and presented it for ratification. It was
the Congress that launched the govern-
ment. It was the Congress that rounded
out the Constitution itself by the propos-

19. 1959 Senate Journal 1092.
20. SBB ch. 143 (ch. 1, art. VII, §1). SLA 1959

21. Numerous other statutes enacted in recent
legislative sessions in Alaska provide for some
specific legislative review function. OB AS
46.03.758(c) (regulations relating to oil spills):
AS 46.40.080 (regulations relating to coastal
zone management); AS 38.50.140 (regulations
pertaining to land exchanges); AS 39.23.080(c)
(regulations relating to salary increases): AS
38.06.055(a) (oil and gas dispositions). Some
regulations annulled by resolution are the fol-
lowing: regulations relating to nursing home
administrators, annulled by Senate Concurrent
Resolution No. 94 in 1976; motor vehicle in-
spection regulations, annulled by Senate Con-
current Resolution No. 62 (HCS CSSCR), in
1976; the prize limit regulation, annulled by
Legislative Resolve No. 79 (House Concurrent
Resolution No. 30) in 1977: school loan regula-
tions. annulled by Legislative Resolve No. 87
(Senate Concurrent Resolution No. 32) in 1977;
and certain regulations adopted by the Depart-
ment of Community and Regional Affairs, an-
nulled by Legislative Resolve No. 95 (Senate
Concurrent Resolution No. 12) in 1977.

[

ing of the first ten amendments, which
had in effect been promised to the people
as a consideration for the ratification. It
was the Congress in which Mr. Madison,
one of the r-<it in the framing of the
Constitutor also in the organization
of the goven...,«rt under it. It was a
Congress whose constitutional decisions
have always been regarded as they should
be regarded as of the greatest weight in
the interpretation of that fundamental
instrument. , . . Thi3 court has re-
peatedly laid down the principle that a
contemporaneous legislative exposition of
the Constitution, when the founders of
our government and framers of our Con-
stitution were actively participating in
public affairs acquiesced in for a long
term of years, fixes the construction to be
given its provisions.

Myers v. United States, 272 U.S. 52, 174-75,
47 S.Ct. 21, 45, 71 L.Ed. 160, 189-90 (1926)
(citation omitted).

Finally, 1 note that the policy of authoriz-
ing legislative annulment of regulations is
becoming increasingly widespread in Alas-
ka, in other states, and in the federal
government.2L Such a practice, affording a

For a review of laws from other states relat-
ing to annulment of regulations, SE€ Jackson.
Legislative Review of Administrative Rules anJ
Regulations 1 (July 1977) (papers prepared for
Southern Legislative Conference). A chart at
the end of Professor Jackson's paper indicates
that the following states allow regulations to be
annulled by means of resolution: Alaska. Con-
necticut. Idaho. Michigan, Montana, Oklahoma.
Tennessee, and Vermont. A New York report
gives slightly different figures, stating that
fourteen of the twenty-two states with legisla-
tive review mechanisms have procedures
which can "cause an agency rule to be promul-
gated. approved, amended, modified, or an-

nulled." Task Force on Critical Problems, Sen-
ate Research Service. New York State Legisla-
ture. Administrative Rules . What is

the Legislature's Role?, 7 (une 1976). Appel-
lant states that eig.at states allow nonstatutory
legislative annulment— six by concurrent reso-
lution, two by one-House vetoes.

The states which do not allow annulment of
the regulation generally provide that a legisla-
tive committee may review regulations to de-
termine if they a-e consistent with legislative
intent, hold heanngs on questionable regula-
tions. notify the agencies of its doubts, and
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practical means of supervision of the broad
delegation of legislative powers required by
the complexities of modern society, should
not be hastily voided.

I conclude that the legislature’s annul-
ment of the cash prize regulation, pursuant
to AS 44.62.320(a), does not violate the prin-
ciple of separation of powers, does not pro-
vide a means by which the legislature can
enact laws without passage of a bill, and
doe3 not unconstitutionally encroach on the
power of the executive.

(0, | YN MERS 6L

ALASKA CHILDREN’S SERVICES,
INC., Appellant,

V.

Francis S. L. WILLIAMSON, Commission-
er, Department of Health and Social
Services, and State of Alaska, Appellee.

No. 4155.
Supreme Court of Alaska.

Feb. 21, 19S0.

Nonprofit corporation owning or oper-
ating residential child care facilities
brought suit challenging ruling of Depart-
ment of Administration that Department of
Health and Social Services was not required
to reimburse corporation for amounts by
which actual cost increases in providing
child care had exceeded predicted increases.
The State of Alaska Superior Court, Third
Judicial District, J. Justin Ripley, J., af-
firmed the ruling below, and corporation
appealed. The Supreme Court, Connor, J.,
held that: (1) under statute providing that
Department of Health and Social Services
pay private, nonprofit corporation for child
care services for children who have become
wards of the state for expenses related

sometimes, recommend statutory action by the
legislature.
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directly to "full cost" of services and that
"full cost" shall be determined by per per-
son, per day cost in preceding fiscal year
plus a proportionate share of anticipated
living and staff salary increment increases
for upcoming fiscal year, corporation was
not entitled to reimbursement for amounts
by which actual cost increases exceeded pre-
dicted increases, and (2) statute did not
deprive corporation of due process or deny
it equal protection.

Affirmed.

1. Statutes «=223.2(1)

Two statutes enacted at same time and
dealing with same subject matter are in
pari materia and should be construed so as
to be consistent with one another and in
such manner as to give maximum effect to
each.

2. Infants «=>19.4

Under statute providing that Depart-
ment of Health and Social Services pay
private, nonprofit corporation fcr child care
services for children who have become
wards of the state for expenses related
directly to “full cost" of services and that
“full cost" shall be determined by per per-
son, per day cost in preceding fiscal year
plus a proportionate share of anticipated
living and staff salary increment increases
for upcoming fiscal year, such nonprofit
corporation was not entitled to reimburse-
ment for amounts by which actual cost in-
creases exceeded predicted increases. AS
47.40.010(a)(3), 47.40.040(a).

3. Constitutional Law «=242.3(2), 278.7(1)
Infants e=>12

Statute providing that Department of
Health and Social Services pay private, non-
profit corpoiation for child care services for
children who have become wards of the
state for expenses related directly to "full
cost" of services and that "full cost" shall
be determined by per person, per day cost
in preceding fiscal year plus a proportionate
share of anticipated living and staff salary

For a discussion of federal laws on the sub-
ject, see note 8 supra.



Kaktovik, Alaska 99747
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BOB GROGAN, DIVISION DIRECTOR OF GOVERMENTAL COORDINATION
431 N. FRANKLIN STREET

SUITE 400
JUNEAU, ALASKA 99723

Dear, Mr. GROGAN

THE KAKTOVIK CITY COUNCIL IS NOW WITHDRAWING THE PETITION WE
SUBMITTED REGARDING STATE OIL AND GAS LEASE SALE 55 EFFECTIVE
IMMEDIATELY.

THE LAST FEW DAYS HAVESEEN THE STATE, THE NORTH SLOPE BOROUGH,
AND THE CITY OF KAKTOVIK COMMUNICATING EFFECTIVELY AND ADDRESSING
OUR CONCERNS IN THE MANNER THAT ELIMINATES THE NEEDS UNDER WHICH THE
PETITION WAS ORIGINALLY SUBMITTED.

THANK YOU VERY MUCH FOR YOUR INTEREST, CONCERNS, AND EFFORTS

ON OUR BEHALF.

GEORGE TAGAROOK WAS THE MAYOR OF KAKTOVIK AT THE TIME THE
PETITION WAS FILED, AND WAS NAMED INDIVIDUALLY ALONG WITH ISSAC
AKOOTCHOOK. Mr. TAGAROOK IS PRESENTLY OUT OF THE STATE ON PERSONAL
BUSINESS, AND IS UNAVAILABLE TO PERSONALLY SIGN THIS FORMAL WITH—
DRAWAL OF THE PETITION. MR. TAGAROOK WAS PRESENT, HOWEVER, WHEN THE
CITY COUNCIL PASSED RESOLUTION 89-13 ON NOVEMBER 13 AUTHORIZING
WITHDRAWAL. AS THE ATTACHED MINUTES OF THAT MEETING INDICATES, HE
VOTED IN SUPPORT OF THE RESOLUTION, AND HAS OTHERWISE EXPRESSED HIS
DESIRE TO WITHDRAW THE PETITION IN HIS PRESENT CAPACITY AS A MEMBER
OF THE COUNCIL. I HOPE YOU WILL ACCEPT MY SIGNATURE ON HIS BEHALF AS
AUTHORIZATION TO WITHDRAW THE PETITION. HATTIE REICK ACTING CLERK

HERMAN T. AISHANNA MAYOR

CC: ALASKA COASTAL POLICY COUNCIL
GOVERNOR STEVE COOPER
THE HONORABLE GEORGE N. AHMAOGAK SR
MAYOR OF NSB BARROW HATTIE REICK ACTING CLERK
ATTORNEY GENERAL DOUGLAS BAILEY
DEPARTMENT OF LAW
REBECHA MILLER, OFFICE OF THE GOVERNOR
DENBY LLOYD, OFFICE OF THE GOVERNOR
RANDALL WEINER, TRUSTEES OF ALASKA
JUNE WINESTOCK, FAIRBANKS



NoofKak”ot

P.O. Box 27
Kaktovik. Alaska 99747

(907) 640-6313

RESOLUTION NUMBER 89-13

A RESOLUTION TO JOIN FORCES WITH THE NORTH SLOPE
BOROUGH AND TO WITH DRAW SUPPORT OF CITY OF KAKTOVIK
RESOLUTION NUMBER 89-11

WHEREAS, The further well-being of all North Slope residents is of prime
concern co the North Slope Borough and the City of Kaktovik, AND

WHEREAS, The North Slope Borough and the City of Kaktovik can best
acccumplish other goals by joining forcess, And

WHEREAS, The Governor of Alaska has indicated his willingness to address

our concerns.
1) Seasonal Drilling Restrictions

2) Oil Spill Contingincies
3) Zoning Authority Districts
4) Protection of Subsistance Resources

5) Impact Funds
6) Native Allotments
Now therefore be it resolved that the Kaktovik City Council pursue the
steps and proesses necessary to with draw the petition before the Coastel Policy

Council.

PASSED AND APPROVED BY THE CITY COUNCIL OF KAKTOVIK, ALASKA THIS 13th DAY OF
NOVEMBER, 1989.

INTRODUCED: NOVEMBER 13,1989

ADOPTED: NOVEMBER 13, 1989

Herman Aishanna, Mayor

Hattie Reick, CITY CLERK
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Municipality ANCHORAGE ASSEMBLY

P.O. BOX 196650
0 f ANCHORAGE, ALASKA 99519-6650

Anchorage (907) 343-4311
JOE EVANS

Assemblyman
1127 West 7th Avenue. Anchorage, Alaska 99501-3399 (Work)
4741 South Park Bluff Drive, Anchorage, Alaska 99516-4846 (Home)
Work (907) 263-7251 + Home (907) 345-3688

April 17, 1990

Mary McBurney VIA PAX
Senator Mike Szymanski®"s Office
Juneau, AK 99811

Re: SB 500
Dear Mary:

Enclosed 1is the testimony that | would like to present

to the Community & Regional Affairs Committee this afternoon. As
noted in the letter, | will probably not be able to participate via
teleconference. Would you be so kind as to make certain that my

written testimony 1is presented to the Committee? Could you call
and confirm that this is possible? Thank you.

Sincerely,

Joe-Evans, Assemblyman
Municipality of Anchorage
and Coastal Policy Council Member

JE/]jss

a\mcburncy

P.S. Mike: Mary has done an admirable job on keeping me informed
on this matter. You have a good legislative aide. She aeserves
much praise and recognition for her excellent work.



Municipality ANCHORAGE ASSEMBLY

P.O. BOX 196650
0 f ANCHORAGE, ALASKA 99519-6650

Anchorage (907) 343-4311
JOE EVANS

Assemblyman
1127 West 7th Avenue, Anchorage, Alaska 99501-3399 (Work)
4741 South Park Bluff Diive. Anchorage, Alaska 99516-4846 (Home)
Work (907) 263-7251 + Home (907) 345-3688

April 17, 1990

Senators Szymanski, Frank, Adams, Pearce,

and Pourchot
Community & Regional Affairs Committee

Alaska State Legislature
Juneau, AK 99811

Re: CS for Senate Bill No. 500
"An Act Relating to the
Alaska Coastal Management Program"

Dear Senators

I understand that a hearing has been scheduled for today
at 3:30 p.m. on the Committee Substitute Tfor Senate Bill 500.
Because Tuesday 1is our Assembly day and we have work sessions
today, I am not certain that |1 will be able to testify via
teleconference. Therefore, |1 would respectfully request that you
accept this letter as my testimony on this matter.

On Friday, April 13, 1990, I met with Gretchen Keiser
from DGC. Gretchen reviewed with me a marked-up ¢ py of Committee
Substitute for Senate Bill 500. This marked-up version was

prepared by Gretchen during a meeting with K. Fredriksson,
C. Wilson, and F. Neville. (I hope that the Committee has a copy

of this marked-up draft.) | support the changes made by Ms. Keiser
and the individuals that she worked with on April 12, 1990.

I am not, however, in a position to support the Committee
Substitute or the original Senate Bill Nc. 500. Mr. Denby Lloyd
from the Governor®s Office has made an excellent effort ro address
most of the concerns that | have. However, one major problem still
exists in this legislation.

As originally enacted, AS 46.40.100 provided for maximum
oversight of coastal policies and coastal management programs by
the Alaska Coastal Policy Council. Senate Bill 500 and the
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Committee Substitute make a substantial and meaningful change in
this beneficent policy. Specifically, on page 2 of the Committee
Substitute (section 1 of the proposed legislation), the Council®s
ability to direct appropriate changes is severely restricted by the
language stating that the Council may "make an appropriate
recommendation to the resource agency commissioners before the
coordinating agency renders a consistency determination M
Bluntly stated, this language means that the Coastal Policy Council
can only recommend and the resource agencies and/or resource agency
commissioners can 1ignore any recommendations they so choose to

disregard.

IT the Committee desires to make this very substantial
change in AS 46.40.100, I am unable to support this legislation.
I have still not been convinced that such legislation is at all

necessary. To date no one has shown me any abuses of the present
statutory mandates nor have | been convinced that the Tfuture
"parade of horrors"™ is a real possibility. Therefore, I would

request that this legislation be tabled or, at best, forwarded with
a recommendation of "do not pass" from this Committee. *

Realizing that the administration strongly favors some
legislation this session, | would request that if this legislation
must move forward that the following <change be made. In
particular, on page 2 of the working draft, the language "make an
appropriate recommendation to the resource agency commissioners
before the coordinating agency renders a consistency determination"”
should be deleted and 1in its place language along the following
lines should be used:

Direct the resource agency commissioners or
coordinating agency to take action to follow
the project consistency vreview procedures,
properly consider enforceable policies and
standards of the coastal management program,
adhere to existing program procedures,
satisfactorily follow coastal management
responsibilities as required by law,
regulations, or reimbursable agreement or take
any other action consistent with the mandates
of any existing coastal management program.

As 1 have stated on prior occasions before the Committee,
I believe that the present system has functioned well for the past

12 years. Contrary to other representations that may be made by
the administration, | would respectfully submit that "it ain"t
broke and it don"t need to be fixed." Stated another way, this is

legislation truly before its time. Therefore, | would respectfully
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restate my earlier position that this legislation should not
acted upon at this time by the Sixteenth Alaska Legislature.

Sincerely,

Jce_>Evans, Assemblyman
Municipality of Anchorage and
Coastal Policy Council Member

JE/]jss

a\szymanski

be
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April 23, 1990

Senators Szymaneki, Frank, Adairs, Pearce,

and Pourchot
Senate Community & Regional Affairs Committee

Alaska State Legislature
Juneau, AK 99811

Re: CS for Senate Bill No. 500
"An Act Relating to the
Alaska Coastal Management Program"

Dear Senators:

After reviewing thO Committee Substitute, Trustees for
Alaska remains opposed to Senate Dill 5CO.

We have three concerns with respect to any changes to AS
846.40.100.

First, the Alaska Coastal Policy Council (CPC) must retain
its power to require coastal resource districts or state agencies
to properly implement, enforce and comply with district coastal
management programs. This means that the CPC must be able to
"order a coastal resource district or state agency |[to] take any
action" deemed necessary by the CPC, as currently set forth in AS
846.40.100(b). While agency action might be overturned, this was
precisely the mechanism established to assure that Ilocal
interests would be adequately protected when coastal resource
management decisions are made in local districts.

Second, citizens of districts must not be overburdened in
their ability to bring matters to the CPC. It has been stated
that the CPC may get 1inundated by new petitions, however, in its
entire history, it has only received a handful of these
petitions. Such prospective concerns are best dealt with by fine
tuning by the CPC itself, which 1is in the process of drafting
regulations to correct any problems.

Third, the CPC should not be foreclosed as an avenue of
relief even if an agency action has been the subject of a court

challenge. This provision 1is a backwards approach to avoiding
redundancy. The courts already require that a litigant exhaust
his or her administrative remedies before applying to the courts
for relief. The "exhaustion doctrine” assures that an agency

725 Christensen Drive, Suite 4  Anchorage, Alaska 99501  (907) 276-4244
<22» o iocd?6Pteyeitd Bor;
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will get the first crack at interpreting and enforcing its own
statutes and regulations. Here, the CPC can best determine
whether the district coastal management programs are being
properly implemented, enforced or complied with, and it should
not be foreclosed from doing so in any circumstance.

If the CPC Iose3 the ability to review decisions challenged
in court, the CPC will have been taken out of the administrative
review loop. A CPC subcommittee 1is currently formulating
procedures tc assure that the CPC petition process does net pose
a hardship on agencies or applicants, yet gives petitioners a
reasonable opportunity to seek relief from the CPC. A judicial
exclusion provision i thus entirely unnecessary.

Sincerely,

cc: Joe Evans, Esq.

#++FhCe
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SENATOR SZ"ANSKI| AND .MEMBERS OF THE COMMUNITY AND REGIONAL AFFAIRS
COMMITTEE. *™MY NAME IS WILLIE GOODWIN. I AM THE NORTHWEST
REPRESENTATIVE ON THE COASTAL POLICY COUNCIL AND HAVE WORKED FOR
THE RESIDENTS OF THI3 STATS IN THAT ROLE SINCE NOVEMBER 30, 1984.
JUST RECENTLY | WAS ELECTED CO-CHAIRMAN OF THS GROUP.

MY COMMENTS TONITE ON SENATE BILL 500 REPRESENT MY PERSONAL OPINIONS,
ALTHOUGH THOSE MAY WELL COM ?LIMENT OPINIONS OF OTHER MEMBERS OF THE
COUNCIL. T THANK YOU' FOR THE OPPORTUNITY TO COMMENT.

SENATE BILL 500 EFFECTIVELY PUSHES THE COASTAL POLICY COUNCIL AND
3ALANCRD COASTAL MANAGEMENT IN ALASKA A GIANT STEP BACKWARDS. IT

ESSENTIALLY PLACES THE COUNCIL IN AN INTOLERABLE POSITION OF HAVING
GREAT RESPONSIBILITY AND YET NO AUTHORITY.

THE EXISTING LAWS GOVERNING THE CPC HAVE BEEN IN EFFECT OVER A DECADE.
AS WRITTEN, THESE LAWS HAVE WELL SERVED THE STATE, LOCAL GOVERNMENTS
AND OTHER PARTIES IN STRIKING A BALANCE BETWEEN RESPONSIBLE RESOURCE
DEVELOPMENT AND PROTECTING LIFESTYLEB AND OUR LAND.

THE PROPOSED LEGISLATION WAS TRIGGERED BY A SERIES OF EVENTS THAT
OCCURRED OVER LEASE SALE 55. WILE | WOULD NOT SAY THAT EVERYTHING
WENT SMUGLY FOR ALL THE PARTIES INVOLVED IN THE PROCESS-THK PROBLEMS
ENCOUNTERED WERE A MATTER O? CONFLICTING INFORMATION BEING GIVEN TO

THE CPC, TIME CONSTRAINTS, AND BY THE CPC MAKING A CONSCIOUS &ND
LAUDABLE DECISION TO LISTEN TO A LOCAL GOVERNMENT'S CONCERNS ABOUT

HOW CERTAIN RESOURCE ACTIVITIES WERB TO AFFECT THEIR EXISTENCE, DB8PITB

*THE COUNCIL HAS A SUBSTANTIAL
HISTORY OF EFFECTIVE CONFLICT RESOLUTION AND LAND PROTECTION.

REMEDIES ?<& THE MORE RECENT PROBLEMS.CAN BB CONDUCTED IN REGULATION
AND ARE NOT SIGNALS THAT LEGISLATIVE INTERVENTION IS NECESSARY. THE
CPC THROUGH A SUBCOMMITTEE HAS BEEN WORKING ON A PETITION PROCESS TO



ALLEVIATE SOME CF THESE PROBLEMS. WHAT CAME TO LIGHT DURING THE LEASE
SALE 55 PROCESS WAS THE MUSCLE THAT THE CPC HELD IN ITS OVERSIGHT
RESPONSIBILITIES. IT WAS NOT A MUSCLE THAT %S HAVE IS THE PAST, tWR
IN THE FUTURE WOULD FLEX WITHOUT SUBSTANTIAL CAUSE. IT WAS PUT
THERE FOR\ PURPOSE TO GIVE CREDENCE 1AND CREDIBILITY TO THE COASTAL
ZONE REVIEW PROCESS. THE RECSHT CAB2 DEMONSTRATES THAT THE AUTHORITY
OF THE CPC WORKS WHEN UTILIZED. THROUGH THE DELIBERATIVE PROCESS,

THE CE£»C WAS ABLE TO ERIBJG OPPOSING FACTORS TOGETHER TO WORK OUT A
COMPROMISE. THAT DEMONSTRATES THE PROCESS WORKS BUT DOESN'T FAVOR

ONE INTEREST GROUP OVER ANOTHER. THIS 9ILL WOULD HAVE THE EFFECT
OF FAVORING ONE GROUP OVER ANOTHER.

IN PARTICULAR, SECTION * OF IMS BILL .-LAC23 THE CPC IN THE P.CLE OF
CONSIDERING ISSUES, COMPLAINTS, AND PP.013LZMS AND HAVING NO AUTHORITY
TO DO ANYTHING ABOUT THEM. IN AN ARENA WHERE WE NEED CHECKS AND
BALANCES, WE WOULD BE LEFT PERFORMING CHECKS BUT WITH NO MEANS FOR
BALANCE. IN ESSENCE, IT MAKES A JOKE OUT OF US BEFORE AGENCIES OR
ORGANIZATIONS THAT WOULD HAVE TO PRESENT THEIR STORY. THE COUNCIL
PROCESS WOULD 3ECOME A WASTE OF TIME FOR US, THE STATE, LOCAL
GOVERNMENTS, AND THOSE INTERESTED IN RESOURCE DEVELOPMENT IN ALASKA.
THIS SECTION ALSO FCRC2S ANYONE WHO HAS A PRO3LEM TO GO TO THE COUNTS.
I DOUBT IF WE NEED TO oFEND MORE STATE DOLLARS TO PROTECT PEOPLE

INTERESTS IF 30M20N3 CHALLENGES ANY INCONSISTENCIES OB A COASTAL
MANAGER? PROGRAM.

W3 NEED THE CLOUT IF LXI3TING LAW IN ORDER TO BE EFFECTIVE. I 3EE
THE BILL AS ONE THAT WOULD UNDERMINE OUR EXISTENCE AND | STRONGLY

URGE YOU TO NOT ADOPT ANY OF THE PROVISIONS IN THIS PROPOSED
LEGISLATION,

THANK YOU,’.



STEVE COWPER, GOVERNOR

DEPARTMENT OF NATURAE RESOURCES 400 WILLOUGHBY AVE.

JUNEAU, ALASKA 99801-1796
PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER

February 12, 1990

RECEIVED
The Honorable Mike Szymanski FE@ 131990
Alaska State Senator
P.0O. Box V

Juneau, AK 99811
Dear Senator Szymanski:

Thank you for your letter asking me to respond to a recent opinion
prepared by Jack Chenoweth, Legislative Legal Counsel, regarding
review by the Alaska Coastal Policy Council of Lease Sale 55. Mr.
Chenoweth concluded that, 1in his view, "Nothing in the review and
approval process summarized below is "broken® such that it requires
or invites a legislative cure."”

I disagree. To give you a more complete picture of both the policy
questions presented by recent actions involving the Coastal Policy
Council and Lease Sale 55 and some practical problems which have
become apparent with the statutes as written, 1 asked the Department
of Law to review Mr. Chenoweth®"s memorandum. The Department®s
response is enclosed for your consideration.

In brief, the coastal zone management review and appeal process as
set out in the statutes may not be "broken"™, but it most certainly
is bent in such a way tnat it is not working the way the Legislature
intended. I believe it is a matter that deserves legislative
attention. Members of the administration that participate on the
Coastal Policy Council will be happy to work with you and other
members of the Legislature to resolve any policy questions or
practical problems which the current scheme presents.

Sinder/ely,

Tiennie Gors
Commissioner

Enclosure

cc: Senator Tim Kelly
Senator Albert Adams

10-J9LH
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Senator Pat Pourchot
Senator Steve Frank
Senator Drue Pearce
Senator Bettye Fahrenkamp
Bob Grogan, Division of Governmental Coordination
O ffice of the Governor
Marty Rutherford
Department of Community and Regional A ffairs
Jane Angvik, Deputy Commissioner
Department of Commerce and Economic Development
Craig Campbell
Alaska Coastal Policy Council
Commissioner Don Collinsworth
Department of Fish and Game
Norman Cohen, Deputy Commissioner
Department of Fish and Game
John Crawford
Kenai Borough Assembly
Alaska Coastal Policy Council
Johnson Eningowuk
Shishmaref City Council
Alaska Coastal Policy Council
Joseph Evans
Anchorage Assembly
Alaska Coastal Policy Council
Gary Ferguson
Aleutians East Borough Assembly
Alaska Coastal Policy Council
Betty Glick
Kenai Borough Assembly
Mayor W illie Goodwin, Jr.
City of Kotzebue
Alaska Coastal Policy Council
Tom Hawkins, Deputy Commissioner
Department of Natural Resources
Alaska Coastal Policy Council
Commissioner Mark Hickey
Department of Transportation and Public Facilities
Alaska Coastal Policy Council
Jeffrey Otteson
Department of Transportation and Public Facilities
Alaska Coastal Policy Ccuncil
Commissioner David Hoffman
Department of Community and Regional A ffairs
Alaska Coastal Policy Council
Commissioner Dennis Kelso
Department of Environmental Conservation
Alaska Coastal Policy Council
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Amy Kyle, Deputy Commissioner
Department of Environmental Conservation
Alaska Coastal Policy Council

Commissioner Larry Merculieff
Department of Commerce and Economic Development
Alaska Coastal Policy Council

Flossie Hopson-Anderson
North Slope Borough Assembly
Alaska Coastal Policy Council

Mayor Donald James, Sr.

City of Kake
Alaska Coastal Policy Council

Robert Kellar
Valdez City Council
Alaska Coastal Policy Council

Mayor Lawrence Powell
City of Yakutat
Alaska Coastal Policy Council

Darcy Richards
Program Coordinator
Alaska Coastal Policy Council

Cheryl Taylor
Dilligham City Council
Alaska Coastal Policy Council

Mayor Tim Towarak
City of U.nalakleet
Alaska Coastal Policy Council

Tomothy Ward
Port Lions City Council
Alaska Coastal Policy Council

Charlene Wolfe
Craig City Council
Alaska Coastal Policy Council

John Root, Vice President
Government A ffairs
Alaska Coastal Policy Council

Mayor George Tagarook
City of Kaktovik
Alaska Coastal Policy Council
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'memorandum State of Alaska

TO

FROM

Department of Law

Hon. Lennie Gorsuch DATE February 9, 1990
Commissioner
Dept, of Natural Resources FILE NO 663-90-0178

TEL NO 465-3600

SUBJECT Review legislative legal

counsel analysis of
coastal management
review and appeal

G. Thomas Koester process

Assistant Attorney General

Natural Resources Section--Juneau

I. Introduction

You asked us to comment on an August 16, 1989, memorandum
to Senator Mike Szymanski from Jack Chenoweth, Legislative Counsel,
regarding possible review of Lease Sale 55 by the Coastal Policy
Council. Mr. Chenoweth®"s conclusion iIs that "'nothing In the review
and approval process summarized [In his memorandum] 1is “broken*®
such that It requires or invites a legislative cure.” Chenoweth
Memorandum at 1. Mr. Chenoweth candidly acknowledges that he has
not had much experience with the practical application of
AS 46.40.100, the statute which provides for Coastal Policy Council
review of state and Hlocal government decisions affecting the
coastal zone, but nonetheless concludes that the process appears
to be working as the legislature intended: 'Although my exposure
to the practical application of this statute is extremely limited,
as a legal matter the compliance determination and enforcement
provisions of this statute seem to be working as intended.” Id.
at 9.

In this department, we have had substantial experience
working with this statute and other statutes in the Alaska Coastal
Management Act, AS 46.40, and i1ts implementing regulations, 6 AAC
50, a well as the Administrative Procedure Act, AS 44.62,
expressly referenced In aS 46.40.100(b). Based on that experience,
we believe Mr. Chenoweth is simply incorrect, and the process --
at least iIn the matter of Lease Sale 55 — 1is not working as the
legislature intended. There are a number of practical problems
with the statutory scheme as currently written. Moreover, the
manner iIn which the Alaska Coastal Management Program ("ACMP'") has
evolved since AS 46.40 was enacted In 1977 suggests that a broader
policy review of the statutory scheme may be appropriate.

Because a petition under AS 46.40.100 for Coastal Policy
Council review of Lease Sale 55 prompted Mr. Chenoweth®"s memoran-
dum, and because Mr. Chenoweth®s memorandum contains at least one
very significant factual omission, we begin with a detailed
discussion of the facts. We follow that with a discussion of some
of the problems presented by the current statutory scheme,
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including some substantive policy questions which have emerged as
a consequence of the manner iIn which the ACMP has evolved.

I1. Factual Background

The chronology of events leading up to the current
situation is as follows:

August 1983 The Department of Natural Resources (DNR™)
i1ssued a call for comments on a proposal to add
Lease Sale 55 to the five-year oil and gas
leasing plan prepared under AS 38.05.180(b).

January 1984 Sale 55 was tentatively scheduled for May of
1988.

February 1987 Socioeconomic and environmental information was
requested.

February 1988 Following the gathering of a substantial amount

of information and analysis thereof, a
preliminary best interest finding and coastal
consistency determination was made.

April 25, 1988 A final best interest finding and coastal
consistency determination was made.

April 28, 1988 A notice of sale was issued; June 28, 1988, was
set as the sale date.

May 25, 1988 Trustees for Alaska ('Trustees'™), on behalf of
itself and eight other environmental organiza-
tions, asked to reconsider iIts best iInterest
finding and coastal consistency determination,
and to address specifically the North Slope
Borough District Coastal Management Program
which had been approved by the federal govern-
ment on May 6, 1988.

June 3, 1988 DNR agreed to postpone Lease Sale 55 until
September 28, 1988, to allow further considera-
tion of the coastal consistency issue iIn light
of the North Slope Borough®s newly approved
program. (AS 38.05.180(c) provides that a
scheduled oil and gas lease sale may be delayed
for not more than 90 days after the last day
of the calendar quarter for which It was
scheduled. If not held within that time, the
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process must begin anew. September 28, 1988,
accordingly was the last day on which the sale
could be held without incurring a substantial
delay of more than two years.)

August 23, 1988 DNR issued a supplemental conclusive coastal
consistency determination; the North Slope
Borough and the Departments of Environmental
Conservation and Fish and Game concurred iIn the
finding.

August 26, 1988 DNR 1issued a decision on reconsideration
affirming 1ts best interest determination.

August 29, 1988 DNR issued an amended notice of sale announcing
that Lease Sale 55 would be held on
September 28, 1988.

September 7?6, 1988 Two days before the scheduled sale date,
Trustees on behalf of i1tself and six environ-
mental organizations 1/  appealed the Commis-
sioner®"s final best 1interest finding and
consistency determination for Sale 55 to the
suPerior court, seeking a stay of the
sale. 2/ On the same day, the City of
Kaktovik joined 1In the action brought by
Trustees, and Trustees on behalf of Kaktovik
and two Kaktovik residents petitioned the
Coastal Policy Council for a hearing under
AS 46.40.100(b), seeking a review of the
Corlnmissioner's consistency determination for
Sale 55.

17 Friends of the Earth and the National Wildlife Refuge Associa-
tion had dropped out of the action.

2/ Trustees for Alaska v. State, No. 3AN-88-9532 Civ.
September 26, 1988). Hearings on the request for a stay were held
e next day before Superior Court Judge William H. Fuld, who

dented the request. Lease Sale 55 was held as scheduled on

September 28, 1988.
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November 23, 1988

December 1, 1988

December 22, 1988

February 9, 1990
Page 4

Bob Grogan, Director of the Division of Govern-
mental Coordination, responded on behalf of the
Coastal Policy Council 3/ that the petition
did not make the ''showing” required under
AS 46.40.100(b) such that a public hearing was
appropriate.

The Coastal Policy Council voted to confirm Mr.
Grogan"s response to the petition, Kj

Exactly 30 days after Mr. Grogan®s response and
21 days after the Council®s confirmation of
that response, Trustees ‘“‘pursuant to AS 44.-
62.540" asked for reconsideration of the denial
of 1ts AS 46.40.100(b) petition. (AS 44.62.-
540(a), part of the Administrative Procedure
Act, provides that a state agency may order
reconsideration of a decision either on 1Its own
motion or on petition of a party. The power
to order reconsideration expires under the
statute, however, 30 days after the decision;
iIT no action i1s taken on a petition for
reconsideration within that time, the petition
IS deemed denied. 1d.) In the 12 years since
the Coastal Management Act has been law,
Trustees®™ petition on behalf of Kaktovik was
only the second ever filed. % No procedures
have been developed for the *Tiling and
processing of AS 46.40.100(b) petitions filed
with the Coastal Policy Council, and none have
been developed to enable the Council, made up
of nine local government officials and seven

¥ Under AS 44.19.162, the Division of Governmental Coordination
serves as staff to the Coastal Policy Council.

4/ This significant fact — that the Council confirmed Mr.
Grogan®s earlier denial of the petition — was not noted by Mr.
Chenoweth.

5 The first petition was filed In 1981 by a group challenging a
subdivision approved by the Municipality of Anchorage. Fish Creek
Access Group v. Anchorage Assembly, et al. The matter was resolved
before any hearing was held under AS 46.40.100(b).



Hon. Lennie Gorsuch
Commissioner, ADNR

February 9, 1990
Page 5

Our file 663-90-0178

January 23, 1989

June 28,1989

July 20,1989

July 25,1989

state officials, to respond to a request for
reconsideration within the 30 days permitted
by AS 44.62.540(a). (As might be imagined,
such meetings require a great deal of advance
planning to coordinate the members 1 schedules.)
By waiting until 30 days after Mr. Grogan
initially denied the petition and 21 days after
the Coastal Policy Council confirmed that
denial, Trustees gave the Council substantially
less than the 30 days provided iIn AS 44.62.-
540(a) for reconsideration.

Apparently unaware of the 30-day time limita-
tion on reconsideration In AS 4h .62.540(a), the
Division of Governmental Coordination dis-
tributed the request for reconsideration to
Coastal Policy Council members, asking for
their response.

Following 1informal oral advice from this
department that reconsideration was not time-
barred or, alternatively, that the AS 44.62.540
petition for reconsideration could be con-
sidered a new AS 46.40.100(b) petition, the
Coastal Policy Council reconsidered i1ts earlier
denial of the petition and decided to hold a
public hearing on the original petition. At
the hearing, the Council contemplated ad-
judicating the consistency of Lease Sale 55
with the ACMP.

Four successful bidders at Lease Sale 55 asked
for reconsideration of the Coastal Policy
Council®™s June 28, 1989, decision to hold an
adjudicatory hearing on the consistency of
Lease Sale 55 with the ACMP.

Attorney General Douglas B. Baily 1issued a
written legal opinion concluding that the
Coastal Policy Council had no authority on June
28 to grant Trustee"s AS 44.62.540 request for
reconsideration of the Council®s December 1,
1988, denial of Trustees®™ AS 46.40.100(b)
petition because of the 30-day time limit 1In
AS 44.62.540(a), and that the request for
reconsideration could not be considered a new
AS 46.40.100(b) petition. This formal written
advice from the Attorney General superseded
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the earlier informal oral advice given to the
Council on June 28, 1989.

July 28, 1989 The Coastal Policy Council denied the request
by the successful bidders at Lease Sale 55 to
reconsider its June 28, 1989, decision to hold
an adjudicatory hearing, but (on i1ts own
motion) decided to reopen that decision for
further consideration at a meeting 1In
September.

August 28, 1989 The successful bidders at Lease Sale 55
appealed the Coastal Policy Council®s denial
of their regquest for reconsideration to the
superior court. 6/

September 26, 1989 The Coastal Policy Council urged the City of
Kaktovik, the North Slope Borough, the
successful bidders at Sale 55, and the state
to explore possible resolution of the city's
concerns by agreement. It also decided that
it would hold a hearing In Kaktovik in March,
1990, and would decide in January 1990 whether
that hearing will be an adjudicatory hearing
on the consistency of Lease Sale 55 with the
ACMP or, alternatively, be a policy-oriented
hearing focusing on matters prospectively.

November 13, 1989 The City of Kaktovik passed Resolution 89-13
tD\Nithraw Its petition to the Coastal Policy
Council.

November 27, 1989 The City of Kaktovik and the two Kaktovik
residents who joined 1ts petition to the
Coastal Policy council formally notified the
Council that they were withdrawing their
petition.

January 30, 1990 The Coastal Policy Council neither accepted nor
rejected the City of Kaktovik®s and the two
Kaktovik residents” withdrawal of the petition.

6/ ARCO Alaska, Inc. v. Coastal Policy Council, No. 3AN-89-7300
Civ. (Aug. 28, 1989). Trustees, on behalf of Kaktovik, intervened
in that action.
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In brief, more than six years after the process began and
more than a year after Lease Sale 55 was held, the validity of the
sale remains in question both judicially (in court) and administra-
tively (before the Coastal Policy Council) with no immediate end
in sight.

With that factual background in mind, 7/ we now turn
to some problems with the existing statutory scheme.

I11. AS 46.40.100, providing for Coastal Policy Council review of
itate and local government decisions, presents a number oT

problems® 1"

The Alaska Coastal Management Act, AS 46.40, was enacted
by the legislature in 1977 iIn response to a growing concern with
balancing development and environmental protection. As an entirely
new and untried scheme, 1t perhaps i1s not surprising that some
problems have developed In implementing the Act as drafted.

As contemplated by the legislature, the Coastal Policy
Council was not to be a super-agency with ultimate permitting
authority for activities iIn the coastal zone. This is reflected
in the legislature®s statement iIn sec. 2(6) of ch. 8, SLA 1977,
the session law which i1ncluded AS 46.40, that the policy of the
state iIs to "'utilize existing governmental structures and authori-
ties, to tt "maximum extent feasible, to achieve the policies set
out In this section.' Since that time, the apparently clear
understanding on the part of the legislature, the executive branch,
and the judiciary has been that the Coastal Policy Council would
focus on policy, as Its name suggests, primarily the development
of the statewide ACMP and the incorporated district plans.

This understanding iIs reflected iIn a number of historic
facts. First, unlike the California Coastal Commission, the
Coastal Policy Council is not a full-time administrative agency.
Its membership i1s made up of seven state agency representatives and

7/ Thera are some additional iInteresting facts relating to this
process which are not particularly germane to the current question.
They include Trustees®™ rather remarkable assertions to the Coastal
Policy Council at 1i1ts September 25, 1989, meeting that (1) the
Council 1s not a state agency, (2) the Attorney General acted
unethically when he gave legal advice to the Council at the same
time he was representing DNR iIn the action brought by Trustees
challenging Sale 55, and (3) the Council should ignore the Attorney

General"s advice.
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nine public members, who must be mayors, or council or assembly
members, of local communities. AS 44.19.155(a). Council members
receive only per diem and travel expenses. AS 44.19.155(f). The
Coastal Policy Council meets infrequently (approximately four times
a year), usually for only one day, to consider matters that come
before it. It has not been funded by the legislature to meet
either more frequently or for longer periods of time. It does not
make individual consistency determinations, and has no permitting
authority. The regulations adopted by the Coastal Policy Council,
6 AAC 50, place primary reliance (in the words of the enabling
legislation) on "existing governmental structures and authorities"
—— 1.e., state agencies and local governments. No funding has ever
been sought for the Coastal Policy Council to hold public hearings
under AS 46.40.100(b); 1indeed, only one petition under AS 46.-
40.100(b) had been filed prior to the one filed by Trustees. &

The common understanding was that any adjudication of the
consistency of a particular state or local government action with
the ACMP would be by the courts. See, e.g. , Hammond v. North Slope
Borough, 645 P.2d /50 (Alaska 198TF7 Judicial relief normally is
not available until whatever administrative remedies provided are
exhausted. See, e.g., Hyning v. University of Alaska, 621 P.2d
1354 (Alaska 1981) . Significantly, 1t has never been argued, or
even suggested, that someone must file a petition with the Coastal
Policy Council under AS 46.40.100(b) before one may seek relief
from the courts. Even Trustees sought relief simultaneously from
the Coastal Policy Council and the courts.

In light of this evolution of the ACMP, a basic policy
question Is presented regarding the current statutory scheme: Is
Coastal Policy Council review of state and local decisions
affecting the coastal zone appropriate? To date, the process of
state agencies and local governments making the final decisions
without Council review seems to have been working quite well.
Applicants for state and local permits are required to work closely
with the state and local government agencies having expertise 1In
the subject matter area, and the final decisions rendered reflect
that substantive agency expertise. Review of those decisions 1Is
readily available through the courts. IT final consistency

8/ As noted above, n.5, the first petition was filed in 1981 when
a group of Anchorage residents petitioned the Council to review a
determination by the Municipality of Anchorage that a proposed
subdivision was consistent with Anchorage®s district plan. That
matter was resolved without the need for Council 1nvolvement and
prior to the convening of a public hearing
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decisions are made by the Coastal Policy Council under
AS 46.40.100, on the other hand, many applicants might bypass the
current staff review process and focus their efforts solely on
obtaining Council approval. The current substantive working
relationship between applicants and state and local government
technical experts might be substantially eroded.

IT review by the Coastal Policy Council of state and
local government decisions affecting the coastal zone i1Is to remain
a feature of the ACMP, consideration should be given to specifying
In statute that Council review Is an administrative remedy which
must be exhausted before judicial relief may be sought. The
alternative, as the Lease Sale 55 process outlined above
demonstrates, 1s that parallel reviews by the Coastal Policy
Council and the superior court can proceed simultaneously, opening
the door to the possibility of Inconsistent results.

At minimum, a requirement that Council review be
exhausted before recourse to a court would require a substantial
revision of the Coastal Policy Council®s regulations, 6 AAC 50.
Those regulations are based on consistency determinations being
final once they have bem communicated from the state agency or
local government to the applicant. The established time frames,
reflecting the applicant®s need for certainty as well as the
state"s efforts at permit reform, do not provide for the time it
would take the Coastal Policy Council to gear up for and hold an
adjudicatory hearing, much less decide the i1ssue and then prepare,
circulate, and finalize findings of fact and conclusions of law
reflecting i1ts decision. Depending on the scope of Coastal Policy
Council review (see below), a number of other statutes,
regulations, and local government ordinances relating to judicial
review might also have to be amended.

In addition, a substantially increased staff and budget
for the activities of the Coastal Policy Council would need to be
provided. The state makes more than 1,000 consistency determina-
tions every year; local governments make thousands more annually
"-hich do not make 1t Iinto the state system. The cost and logistics
involved iIn convening a sixteen-member group to review and
adjudicate any of those state and local government decisions which
someone may wish to challenge are staggering. For the public
members of the Council who receive only travel expenses and per
diem, the amount of volunteer time required to hold those hearings
obviously could be substantial.

i Consideration also would need to be given to the amount
of time Coastal Policy Council review might take. In the present
case, the process began with a call for comments in August 8, 1983.
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Five years later, the final agency determination to hold the sale
was made on August 26, 1988, with an amended notice of sale issued
on August 29, 1988. Now, one and one-half years later the matter
still has not been concluded, even though the City of Kaktovik and
the two Kaktovik residents who joined iIn the petition have
withdrawn rt.

Another set of questions relates to the scope of any
hearing which might be granted by the Council under AS 46.40.-
100(b). AS 46.40.100(c), as currently worded, could be read to
give the Coastal Policy Council the authority to review and reverse
decisions by local governments under their zoning laws, including
any variances granted, and to determine whether coastal resource
district procedures and standards are being followed. In other
words, the Council would seem to have the power under the statute
to override virtually any planning and zoning decision by a local
government in the coastal zone.

With respect to state actions, the express terms of
AS 46.40.100(d)(2) authorize the Coastal Policy Council to
determine whether a proposed activity 1is consistent wich any
"requirements imposed by state statute, regulation, or local
ordinance applicable to the use or activity.” Under a literal
interpretation, there is nothing that would limit the Council®s
consideration to requirements of law relating to the ACMP. This
accordingly would appear to vest the Council with Tfinal
administrative decision-making authority over such technical
questions as anadromous Tish passage, wattr quality, etc. This
authority may more appropriately belong with the state agencies
having technical expertise.

Thought would also need to be given to establishing a
standard of review for the Coastal Policy Council to employ when
reviewing decisions by state agencies and local governments. The
Council, as currently constituted, has no expertise in many of the
technical matters which are routinely included in state and local
government decisions affecting activities iIn the coastal zone; some
deference to the state agencies and local governments may be
appropriate.

Finally, as a technical drafting matter, consideration
would have to be given to making the Administrative Procedure Act
("APA"), 44.62.330 — 44-62-650, expressly applicable to all

Coastal Policy Council proceedings under AS 46-40-100(b)- hinile
that statute expressly provides that the hearings themselves are
to be conducted under the APA, some have questioned whether the
remainder of the APA (e.g., provisions relating to service of
process and other notice, depositions, default, etc.) also applies.
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In our July 25, 1989, formal opinion, we concluded that the recon-
sideration provision of the APA, AS 44.62.540, applies to petitions
before the Coastal Policy Council; by extension, so would the other
provisions of the APA. To eliminate any doubt iIn this regard,
however, the APA could be made expressly applicable to all matters
brought before the Council pursuant to AS 46.40.100(b).

IV. Conclusion

For the foregoing reasons, we believe that Mr. Chenoweth
IS 1Incorrect when he concludes that the process is working as the
legislature intended. We believe it is appropriate to review the
existing statutory scheme iIn light of the 12 years of experience
under the ACMP and the problems which have come to light during the
Coastal Policy Council proceedings with respect to Lease Sale 55.

We hope this responds adequately to your request. If you
(or Senator Szymanski) have any questions, we would be happy to
answer them at your (or his) convenience.

GTK:dIm
cc: Denby Lloyd, Special Staff Assistant
Office of the Governor

Robert Grogan, Division Director
Division of Governmental Coordination
Office of the Governor
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For the Yukcn-Kuskokwim Coastal Resource Service Area
P.0. Box 1169 o Bethel, Alaska C9559 « 907/543-2243

March 5, 1990

The Honorable Mike Szraanski
Alaska State Senator

P.O. Box V

Juneau, Alaska 99811

Re: Senate Bill No. 500

Senator S2manski:

The Cenaliulriic Coastal Management District has reviewed Senate

Bill 500 "An Act relating to the Alaska Coastal Policy Council™ (CPC).

tu nnr> e>..c. . . S. . * . o«—* t

kil< niasr.i uyasui nanagement rrogram kAunr; statutes and
Regulations on "Compliance and Enforcement” under AS 46.40.100, after
the Kaktovik Case. Kaktovik withdrew its petition after negotiations
with the North Slope Borough.

CPC 1i1s a policy-making board for the ACMP consisting of nine
members from each regional city government and seven commissioners
fron state agencies. It is the legislature™s intent to prevent
harmful decisions. It is also a legislative intent to allow the ACMP
govern a proper development and implementation of the Coastal Zone
Management Act. ACMP"s goal is to balance economic growth and
resource protection through local and public involvement, not by

a decision of a sinele subdivision of the state.
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This bill surprised all of us, since i1t did not come from the
Division of Governmental Coordination (DGC) staff nor the Council. SB
500 iInterfers with the existing process at work. If any change must
occur with that statute it should come from the full Council, not by a

single administration or agency.

SB 500 does not represent local people of the State of Alaska,
by only allowing the Council to make '‘recommendations'™ under
65 46.40.100 part (b) to a destructive and 1nconsistent project.
It gives the responsible agency to avoid the delays to development
without regard to warnings, consistency, and ACMP procedures. It is a
"gold-rush™, oil-rush, never mind the environment, who cares about
subsistence, the fish and wildlife, forget commercial and recreational
activities that depend on environmental, balance, '"ask-questions-later"
type of attitude everyone does not want to share.

We do not want violations iIn enviornmental ard health concerns to
occur without the due process of compliance and enforcement.
Respected members of the committee, you already know the monitoring
and compliance enforcement efforts are limited. We also do not want
i1ll conceilved projects to create unnecessary litigation and court
costs. It will cake several years before a project can ever be
resolved after the people and the environment we are supposed to
protect had suffered. So 1t is important to allow the CPC to hold on
to what you can consider a 'lasc-resort” effort to create attention
as the current Dolicy exists under AS 46.40.100 only if all steps to

mitigate a major problem are exhausted.
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.. 46.10-100 has never bean abused since the ACMP was federally
approved tweleve years ago in 1977. The policies and procedures to a
consistency review process alread" exist and work successfully.

With regard to a long processed litigation, for example, the
people iIn the village of Tuluksak filed suit against a mining company
In 19S3 after suffering symptoms of nausia, vomiting, and diarrhea;
and who knows what the Icng term results some may have after over
exposure to arcenie mecals. The mining company, over several years,
violated the Alaska Water Quality Standards and the Fish and Wildlife
Habitat Standards. The residents and leaders of the community also
report, the river was so turbid fresh water fish species and
anadromous fish species were seen floating down the river from this
unnatural cause. Northland Gold Dreding company at Nyac mining
violated ACMP policies. The only thing keeping them from conducting
more activity is this suit iIn Scate and Federal courts. According to
Eric Smith of RurAl Cap representing Tuluksak, this case iIs still
going on.

Cenaliulriit Coastal Management District requests Mr. Chairman and
honorable members of the Senate 4 Community and Regional Affairs to
Allow the Alaska Coastal Policy Council to exercise i1ts legislative
direction to continue the implementation of the Alaska Coastal
Management Program policies and put aside or discontinue the iIntent of

Senate 3ill 500°s interference overall.
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Qulyana,
CENALIULRINIT COASTAL MANAGEMENT DISTRICT
Paul Chimiugak, Chairman V

Jinator

cc: Senator Johne Binkley
Representative Lyman Hoffman
Cenaliulriit Board of Directors
Joaglin Estus, DGC-Juneau
Dave Treraont, DCRA-Anchorage
Icztgzilstal Resource Service Area Districts
ile

March 5, 1990
Page Four
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OUTLINE FOk SB 500 MARKUP: APRIL 5, 1900

Section 1. STATE AGENCY IMPLEMENTATION DURINC PROJECT
CONSISTENCY REVIEWS

First Point:

On petition of a coastal resource district, a project
appli rant, [a citizen of the district] or a state agency;

stati ig/showing that a district coastal management program
iIs not being implemented by a state agency during a state
constatancy review for a particular project.

y. Tv

the council may convene a public hearing to consider the
matte

Second Point:

A petition must be iInitiated during a particular period of
time,las specified in regulation, and only during a project
consistency review In which an elevation to the state
resource agency commissioners has occurred.

Third Point:

At a learing convened concerning implementation of an
approved district coastal management program by a state

%ency, the council shall determine whether the petition
ows|that|

@ the agency has followed the project, consistency review
procedures,

® the agency has properly considered enforceable policies
and standards during the project consistency review, Or

(© the use or activity for which the permit, license, or
approval 1s granted is consistent with the district

poastal management program and regulations adopted
under it.

Fourth Point:
0 After“the hearing, the council may:

@ dismiss the petition 1If i1t fails to make a showing
under 3 a,b,c (@bove),

@® nake a recommendation to a state agency that the
ipouncil considers appropriate, and

(© ::evise the Alaska Coastal Management Program under AS
46. 40.010 (©)-



Seer.ion 2, GENERAL TSSUES OF COASTAL RESOURCE DISTRICT OR
STATE AGENCY IMPLEMENTATION, ENFORCEMENT, AND COMPLIANCE

First Point:

0 On petition of a coastal resource district, a citisen of a
district, or a state agency,

0 stating/showing that a district coastal management program
Is not being implemented, enforced, or complied with by a
coastJal resource district or state agency In its general
implementation of the statute and regulations,

the council may convene a public hearing to consider the
matteir.

Second Point:

o

A petition may be initiated at any time.

Third Point:
A petitioner shall:

(@ demonstrate that they sought to resolve thelr concerns
with the coastal district or state agency prior to
petitioning the council, and

@® be willing to participate, in good faith, iIn council
staff effort to resolve the issues raised In the
petiton through informal mediation prior to a hearing

prbre the council.
Fourth Pomt:

At a public hearing convercd concerning the implementation
of, enforcement of, or compliance with an approved district
coastal management, program by a coastal resource district or

state, agency, the council shall determine whether the
petition shows that:

(@ a coastal resource district:

1) has adopted and enforced zoning or other
regulations,

b) has properly considered enforceable policies and
standards of i1ts coastal management program
approved by the council during local
implementation (e.g., variances or local
consistency reviews), and



3) has followed the procedures approved by the
council for implementation of the district"s
coastal management, program.

I

b 7 state agency:

) has generally followed procedures approved by the
council for state agency implementation,

£) has properly considered enforceable policies and

standards of a coastal management program approved

by the council during project consistency reviews,
and

3) has satisfactorily performed coastal management

tabkd , as specified In statute, regulations or n
reimbursable agreement.

Fifth Point:
After the nearing, the council may;

@ dismiss the petition If i1t fails to make a showing
under 4 @ or (© above,

(@ direct a coastal resource district or state agency to
take an action the council considers appropriate, and

(© revise the Alaska Coastal Management Program under AS
46.40 .010 (©).-

sb5004/05/GKB
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STEVE COWPER, GOVERNOR

P.0. BOX AW

OFFICE OF THE GOVERNOR JUNEAU. ALASKA 99811-0165
PHONE: (907) 465-3562

DIVISION OF GOVERNMENTAL COORDINA TION

April 13, 1990

TO: Willie Goodwin, CPC co-chairman
Larry Powell, CPC member

FROM: Gjftetbhen Keiser, Coastal Program Coordinator

RE: Draft Committee Substitute for SB 500

In a meeting this morning with Joe Evans here in Juneau, 1 agreed
to send Kou a copy of the attached 4/12/90 work draft of CS SB
500 which he and 1 discussed. This iIs the second draft with
additional changes proposed by Kurt Fredriksson and myself, Carol
Wilson (DNR Special Assistant), and Francis Neville (Assistant
AG for DNR) during a meeting on April 12.

The most noteworthy changes proposed by the four of us include:

D The point of petition (and Council involvement) would occur
after the directors of state resource agencies make a
proposed determination on an elevated review, not after
the commissioners make a proposed determination. We
believe that it makes more sense to interpose the
Council before the commissioners invest time and energy
coming up with a proposed detemination. Larry, you may
recall that DGC suggested this sequence as a strawman
for the Council subcommittee meeting on February 21. (See
language change on page 1 lines 17-18).

2DIn keeping with #l above, 'a state resource agency' would
not petition the Council under theproposed changes. A
resource agency would elevate to the commissioners, as can
occur under the existing process.

3 Gf the parties with the ability to petition the
Council- under eirther Sections 1 or 2— the district would
have to be "an affected coastal resource district'”, as
defined on page 4 of the draft. The iIntent IS to ensure
that 1) the coastal district initiating a petition under
Section 1 jives with the definition of coastal district
under the existing consistency review process, and 2) a
coastal district iInitiating a general petition under Section
2 has a direct stake in the alleged implementation failure
(i.e., direct and significant impact, as defined on page 4).
In other words, the City of Yakutat would not be able to
petition the Council abour the Northwest Arctic Borough®s
implementation of Its program.



6)

Public "hearing” would be replaced with public "meeting"
throughout the bill. The iIntent is to have the Council
handle petitions under its own public process, without any
potential for misunderstanding and/or triggering of a
drawn-out hearing process with hearing officer ,,
depositions, etc.

On page 1 line 2 and page 2 line 19, the '"determine If"’
language describing the Council®s action would be changed so
as to 1) not confuse who is making a determination under the
consistency review process (on page 1) or /) prepare a
written finding on coastal district or state agency general

implementation (page 2).

In Section 3 (page 3, lines 15- 27), Council directions to
the coastal resource district or state agency are separated
to prevent any confusion. No changes to what the Council

may direct are proposed.

I submitted these proposed changes to Denby Lloyd, but have not
had a chance to talk with him today. 1 intend to get this marked
up draft to Senator Szymanski®s aide Mary McBurney on Monday when
she returns, Hopefully, 1If everyone concurs and lets Mary know
(465-4978), these changes can be folded into a clean draft CS.

It 1s my understanding that SB 500 is scheduled for Senate
Community and Regional Affairs Committee on Tuesday, April 17 at
3:30 pm in the Butrovich Room. Mary McBurney is sett.".ng up the
committee meeting. |1 iIntend to be at the meeting.

Please call me at 465-3562 i1f you have any questions.

CC:

Joe Evans
Denby Lloyd
Bob Grogan
Mary McBurney



STEVE COWPER

Stat EOf Alas ka

Off:ce of the governor

JUXEAU

May 3, 1990

Senator Mike Szymanski
P.O. Box V
Juneau, AK 99811

Dear Mike:

In these last days of the session we still find ourselves
without a potential solution to a problem related to
decision-making authority of the Coastal Policy Council.
This problem, with which you are familiar, has become more
acute due to a recent petition requesting the Coastal Policy
Council to direct the City and Borough of Juneau to rescind
CBJ Ordinance 90-11.

The complaint surrounds contention that recent rezoning of

the '"rock dump'" violates the Juneau Coastal Zone Management
Plan. This action was not anticipated when we brought you

our original concerns with A.S. 46.40.100, and the proposed
solution in SB 500, but i1t illustrates the severity of the

ISsue.

I believe that your committee laid some good ground work, in
your amendments to SB 500, and I would like to build on that
foundation. Therefore, 1 hope that you will consider
passing the enclosed draft of"SBX500, quickly so that the
bill can make i1t through beftx sion.

J|teve Cowper
Governor

cc:  Senator Tim Kelly
Senator Drue Pearce
Representative Sam Cotten
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4/11/90

Rosition Panet _
SB 500 - Alaska Coastal Policy Council

The Resource Development Council for Alaska, Inc., urges

legislative consideration of and support for Senate Bill 500,
an acting relating to the Alaska Coastal Policy Council and

its authority.

RDC supports Senate Bill 500, an act that would revise the
chain of command with regard to Coastal Policy Council
recommendations and their impact on the actions of state
departments.

Currently, a development project - from a local hoat dock
to a mining operation - can proceed successfully through
the state's numerous permit processes and run into a
stumbling block in the form of the coastal pthY council. If
an individual or group is opposed to the project in
question, they can file a ﬁetmon against the ‘project. If the
coastal policy council uP olds the “petitioner, that decision
takes precedence over other agency decisions in favor of
the project.

The primary complaint RDC and others have with the
current hierarchy ‘is it allows one party to undo the work
of state requlator a?enc_les bg working through the coastal
policy council. Senate bill 500 will correct this imbalance.

The bill was introduced at the request of the governor, and
IS Su |oorted by DNR and other agencies. RDC requests that
the Alaska Legislature join the administration, various
industry organizations and individuals in supporting SB
500 and moving it quickly through the legislative process.



Possible Options for Sec.4 of/S§(5tyERNMENTAL
[ COORDINATION
1. Amend AS 46.40.100(e) to read?
NflihiQ3_iD_ihfi  Xbl-ihciQuah-idl s£ ihis_ieciisQ auihncises
INE_.£auDCil «iQ__adiudifaif_in§, ysiidiii:__flE__2°cQQEiubing
caastal—CQQaistanc* dEIEC(DiasiiQo far a acQiscii  The
superior courts of the state have £XElysive 2£££II3ia
jurisdiction gvgr any aeiign £h3II£Q3iD2 3 conclusive
Ci33Si3|_£fIDSIEISDcy_determination_£gn 2 _£CfliEEI CTO ENFORCE
LAWFUL ORDERS OF THE COUNCIL].

2. Amend AS 46.40.100(e) to read:
The superior courts of the state have jurisdiction to

enforce lawful orders of the council issusd UQsier ldl of
Ibis-ssciiflo.

3. Repeal AS 46.40.100(e).
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TO1 Coastal Policy Council Petition* Subcommittee

SUDJECT: Processing Petitions Received by the Coastal Policy
council’ under A3~46.46._1c6

BnclO8«d Cor your review and comment 1K a draft of two procss*ea
for handling different typos of petitions that could be received

by the Coastal Policy Council ﬁ(]Jech as you will recall froa
your February 21, 1990 meeting held in Juneau, the subcommittee

discusaod and outlined two separate petition processes,, as
follons;

1) a process for general petitions re?arding district

program implementation by a coastal district or State
agency (Enclosure 1)/ and

2) a process for prolact-apoclfic petitions regarding
district progran Implementation by a State agﬁncy
during a project consistency review under 6 AAC 50
(Enclosure 2).

Key features of the two patifcion procesaes include:

Timingt A general petition about district program implementa-
tion oould be brought to the CPC at any time, wharoas a
petition about a specific project consistency review
under 6 AAC 50 could bo initiated only during a short
period following an elevation and decision by the
resource commissioner*. Consideration of a general
petition would likely occur within the timeframe of

regularly scheduled CPC meetings, wherein_a gg(_)ﬁgc —
specific petition would be procaaaad within days

Petitionert A citil«n of the district, a coastal district, or
« SCALe agency could bring a ganar&l petition
Eggardin? district program implamentation to the
- Only parties with standing In the consiu tencv

OMWtN



CVC Petitions Subcommittee “ 2 - March 2, 1990

review process under 6 AAC 50 (l.a,, the applicant,
tha affected coastal district., or the resource

cies) could bring a projeet>apecific petition
Lol bring a projectapecific p

Showing> Under both processes, a_ required showing is baaed on
criteria cpooifiod in A8 46.40.100(c) .ad (@), A CPC
euboormittae, ooneinting of three public end two 8tate
members, would determine whether a petition nakca the
required showing that a_district program IS not bem?
implemented. IT a showing is maria, tha petition would
be brought before the full CPC for action/ otherwise
the petition would be dianieBed by the subcommittee.

cpc actioni Both processes provide tor a range of potantinl
CPC actions, an indicated In AS 4(5.40,100 ®) , Tha
CPC would consider a number of factors whan
deciding a course of action and advise, recommend,
or direct an action by a coastal district or State
agency commensurate with the nature of the imﬁ)le—
mentation isauc. Tha Division of Governmenta
Coordination, a* staff to the cpc., could also be
directed to undertake certain tasks designed to
enhance future implementation of the Alaska
Coastal Management Program.

I would ar™.-"Ciate your comments on these draft procedures, As
briefly considered at the end of the February 21st meeting, the
subcommittee will _likely want to meet agpir. to review approve
a revised draft of these petitions processes prior to submitting
a report to the ful3 Council, This division will arrange a
subcommittee meeting at you* request.

Flaaaa contact me v Kut. Frcdriksson at 4CS-35C2 if you have any
questions.

Sincerely,

/Gwetehan Kaiaor

faa»tal Program Coordinator

cei Coastal Policy Council
ACMP Working Group
Coastal District*
Denby Lloyd, Office of the Govermor, Juneau
Tom Koestes, Department~of Law, Juneau
3;*w« Porter, hrto Alecks., Anchorage
Randall Wemnar', Trwacaas for Alaska, Anchorage



ENCLOSURE 1

A PCfi88 FOR GENERAL MTSTIOMFi TO THE COASTAL POLICY QXCi*Cli
REGARDINC DISTRICT PROGRAM IMPLEMENTATION
March 2, 1990

According to the Alaska Coastal Management Act [AS 46.<0.1CO(h);,
a coastal resource district, cltlr.en of o district, or a Jtate
agency mny petition the Coastal Policy Council () if they
believe t a district coastal management program is not being
implemented, complied with, or enforced, This paper outline*
procedures for handling petitions of a general nature that raise
guestions or issues regarding coastal district or state agency
Inp loniantation of a district program, separate procedures have
been developed to address a petition received by tha CPC regard-
ing coastal district implementation during a proiect-speclfla
consistency review under 3 AAC 50 {see Enclosure*2),

SECTT.r: S HOW NI WITM 1 peTTTIOM TS RECEIVED RY THE COASTAL
ggngQ M gir

1. A petition can be submitted , writing to the Division
of Governmental Coordination (OGC) at any time. The
etition must identify the parties to the petition.
hese iInclude the petitioner, the affactcd seastal
district, and the r.casta] district or State agency
alleged to have failed to Implement a district program.

The petition must clearly state the nature of the
implementation issue.

SECTION 2 j WHAT HAPPENS WHEN A PETITION 13 RECEIVES 3Y THE
COASTAL POLICY CQUNcTI ~

1. Tha DGC mwnadintely dietributes a copy af -he petition
to n A" c7c r.iambar, tha affected coastal district, and
the coast*.? 1utn.:*. or Ct.ita agency Allagad to havo
failed to implement the codstal program.

2. Tha DCC reviews the petition for completeneoB. The
petitioner Kiuat;

h)  submit materials which explain and/or .
<allegations of improper implementation?

B)  submit materials which demonstrate that the
petitioner has sought no resolve their concems
with the particular_coastal district or state
agency oriDr to petitlo.ina rbh» r2r: ad

O describe & proposed remedy to the alleged failure
to implement a’coaatal program.



NOTE;

SECTION Ji

1,

Tha Alaska Coastal MtngAfnftnt Program (AOWP) ragti“Aflons
may need SO be revise to I, * retirem ent that

coastal districts *nd State agencies respond in writing

to im plementation concerns brought to the;: attention

by a district cttiran, coastal district, or state

agency.

It a petition iIs incomplete, DGC contacts cne petitioner
and Indicates the information that is lacking. The
petition prociifl* it fugpendad by OC.C until a coplatfl
petition packet iIs received.

DQC will informally mediate, among the parties to the
petition to resolve tha i1aaueH raised iIn tha petition,
Tha CPC public member representing the affected coastal
district will be encouraged to participate iIn the
mediation, which ray include a meeting among the
partioa In the affected district.

If the petition IS resolved through mediation, DGC will
prepare a briof report eurar.arizing the result* c£ the
mediation, Wha oc.c will distributa th* report to oaoh
CPC member, v.'n* Ifr.ionor, tho coastal affooted
district, and the State ng«nc?y. If no further objaa-
tions ore received from the involved part®en within 20
dbya of distribution of the repost, DGC will consider
the petition closed.

IT the petitioner i« non satisfied with the results ct
the mediation, the DGC will submit a regoort, to N
petitions aubconunittae oi the cpc for I1ts considera-
tion, ~h* report will include:

A a copy cl the petition;

S u vnttor. response to the petition, If available,
fron the coastal district or state agency alleged
todm/t; Jvitlud to 1mplement the coastal program;
an

0 a report, by DGC, sunmmarizing the isatma considered
during tho mediation and the remaining unresolved
Issues among tho parties.

COASTAL gQLICV COUNCIL SUBCOMMITTEE COMSTDSRATI(. OF

THE PETITION

A aubcom.ittee of tha CPC to address petitions received
under AS <6 .40, ICC (® wlU include:

A)  the public C?C member from tha region within which
tha affcctod coastal district is located:
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2  two additional public CPC members, designated on a
sarai-annuel basic: and

6] & State CPC members, designated on a semi-annual
iS.

2. In consultation with the full membership, the public
and State co-chaira of the CPC will designate tho
member» to sit on the subcommittee which considers
petitions, |If a cpc member haa been directly involved
in a local or State decision which is the subject of a
petition, that member shall not participate on the
subcommittee considering that petition.

2.  The DGC will arrange a meeting of the subcommittee to
consider the petition. The petitioner, affected
district, and the coastal district or State agency
alleged 10 hav” failed to implement the coastal program
may present in formafcion ho th« cpc aubcommittaA at the

meeting.

2. The CPC f.oj»cjoinnuttac will determine whether the petition
makes tha raquirad shewing that a distriot program ia
not being implemented, enforoed, nr complied with, The
determination of whether a showing has been m«de In &
petition will be based on the following criteria, is

specified in A3 46.40. 100(c) ar.d (d) i

Coastal District Implementation #f 46,40,\00 (©);

Implementation "'of a. approved program by'«t cone™tal
district, through i1ts local government authorities,
must ba done In compliance with thn implementation
procedure and pot 1dea spacifiad iIn tha district"s
coactftl management. program and approved by tha cpc.-

A ro the extent that the local Implementation
procedures arc established and folloned, and all
percinant enforceable district program policies
ara tlly and proparly considered, the district 1o
correctly implementing i1ts coastal program and a
showing has not beer, made,

S) A shewing has been made that a district program is
not bair.g correctly implemented when tha coactal
district:

1. has not folloned the procedure approved by
tha C°C for implementation of its district
program:

has failed to adopt and anforca ordinances or
y;ocedures necessary for program implementa-
tion, In accordance with Its district program}

23
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2. has failed to conduct a required conaiflfcamy
review prior to authorizing an activity? or

4. has not fully and properly considered perti-
nent enforceable district program polioioc
during the local consistency review,

flhete Agency Implementation [AS 46,40.100 (d)1

A) The CPC a ndoptad tho procedure! of 6 AAC 30,

“"Project Q)H’Elatanoy with te Alaska Coastal
Management Program,” tha primary vahinla for
State agancy implementation of approved diatriot
programs, Tn tha axtent that the procedures in

d AAC 50 are being followed and all pertinent
district program policies and ACM? standard* ora
properly considered, a State agency U correctly
participating M project consistency reviews and
implementing a district program, and a Ghow*ng has
not been made,

?) A showing has been made that a district program is
not being correctly implemented when a State
agency-

1 ﬁggerally (Il-e,, iIn more than ona 1 ce
not followed the procedures of 0 AAC 50,
including according due deference to an
affected coastal district with an approved
program during consistency reviews;*

2. (h;eneral ly (i.e., in more than one instance)
as not_properly considered pertinent an-
forceabia diatrict program policies and ACWP
standards during consistency reviews;

1. hes net satisfactorily performed ACMP imple-
mentation tasks, as specified In statute,
regulation, or reimbursable agreements,

Tha ahowing tent daacrlhed above for State agency
implementation doe» NOt uatabllah critaria for AS
46,40.100(d)(2). That subsection broadly ppacifios
that Gtate agency permitting, licensing and approvals
must be granted consistent with State atatuta, regu-

lation, or_ local ordinance applicable to the subject
uaa or activity.

After hearing from the involved parti** and reviewing
tho information, the CPC Bubooromitte® will deoid*
whether a petition makes e ahowing that a coastal
program La not being aarrsotly implemented, A m«3or(ty
vote will govern the subcommittee'n decision.



If tiie su&coamittea determir.ea that a shewing has not

been made, the petition ia dianiaaod. The subcommittee
must indicate why the petition fails to mftika a_ahowing.
on banalf on the CPC, will respond In writing to
the petitioner, indicating the subcommittee"e decision
and tho subcommittee®s reasons for dismissing
the petition, A copy oi the response will also be sent
to each CFC member, rhe affected coaatal district, and
the district or state agency named tn the petition.

IT the subcommittee determines that S showing has been
rRide, the per1fon \a forwarded to the full for its
consideration at the next regularly scheduled cpc
meeting, provided that the meeting occurs no sooner
than 41 daye end no later than 90 days after the
subcommittee®s decision, iIn the event that the CPC 1s
not scheduled to meat ln tha appropriate timaframe, the
CPC may modify the date of 1ts next meeting iIn crdar to
consider the petition in a timely manner.

PULLffCOASTAL POLICY COUNCIL CONSIORV.ATTON OF A
W F fftm

Th¥ parties nrrmad in the petition nay submit additional
information le eehe i"?c for its consideration. Informa-
tion must bw submitted to the 2GC within 30 days of the

CPC auhoojTjnittoolf decision to fnrwnrd tha petition to
the full CPC,

A public hearing of the petition will be held by the
CPC.

At the c~'CluKinn of the public hearing, tho CPC may
dismiss the petition or ndviae, recommend, or direct
the coastal district or statn agency to take action to
remedy the failure to Implement a co&atal district
program. che CPC may also direct DOC to implement
changes undar the ACMP, as appropriate,

When deciding I_’J‘_B_particular action It may order, th«
CPC will sake Into consideration the following factors j

A  tha s&crlty of the actual or projected environ-
mental. social or economic impact(o) resulting
fron the implamentation failure/

B) the effect of tha required action In remedying n

implementation failure by a ocawtail diutrict or
State agency/

C) the arbitrary and capricious nature of the coastal

district or State agency decisionmaking which led
to the petition/



D) the clarity or specifioity of the implementation
procedures and enforceable policies In the coastal
district program which may have led to tho petition

E)  whether the issues rniaed are of overriding state
or national interest or are primarily local in
nature/ and

?) the impact that the implAmmtuition failure nnv
have on the continued approvabllihy of the AQW
with r.ha U.S. Department of Commerce,

When deciding a course of action, the CPC will direct
an notion that ia commensurate with the nature of the
implementation failure bv zha coastal district or State
agonay. Th« cpc may order the following actions, as
appropriate.

A) coaotal district adoption of ordinances or proce-
dures (which the district had identified, dl tha
time program ggoe;-.,, as 3. Implomont+. lon
machaniam; within a specified timeframe;

R) rndfit.nl district conduct of a consistency review

for _a project for which no previous conststency
raviaw waa undertaken;

0O  coastal district adherence to the procedures
approved by this CPC for implementation of iIts
coastal program and/or full and propar consid-
eration ot tti pertinent enforceable policies ad
ACMP fctand/irda during consistency reviews (o
include, at rla diteration of the CPC, documented
Iimprovement in agency performance within a spec-
ified timefrane and subject to CPC review);

n)  coastal district preparation of amendments tc Ita
coastal program to c arifyfgrocedgres or policies,
vith submittal to the CPC for review and approval
within a specified timeframe?

S state agerg,ly adherence to the overall prccaduroa
of 0 AA and proper consideration of the
enforceable dl«t.riet policiee and ACMP standards
during future cons.isteney reviews (o include, at
tha discretion of the CPC, dooumantod improvement
in agency performance within a specified timeframe
end subject tc CPC review)j

P)  ooacstal dietriof. or Btata agen%eimprovgments 0]
intermal procedures manual or the offering of
régula.v ACM? training to dlatrint or agonoy azafEf»

0) eocantal district or State agency reconsideration
of a decision under petition;



apples/OK

h) sraff preparation, in consultation with other
appropriate parties, of revisions! to specific acmp
standards or written guidance to coastal districts

and State agencies the iInterpretation of specific
ACMP Jitandarda;

X) etarf preparation, in consultation with other
ngroprlate E)arths, of specific policy atiitermts
out coastal policy issues before tho fitatn, to
be submitted by the CPC to the State resource
agencies for theilr consideration and concurrence;

J)  staff investigation of tha potential for funding
specific _research projects which would provide

information or d important for further resolu-
tion cf a coastal 1issue; or

K staff analysis of district and State ACMP funding,
with _recommendations to the CPC regarding possible
funding adjustments for ACMP iImplementation tasks,

On behalf of rh* CPC, DGC will respond in writing to

the petitioner, indicating the CPC*a decision. A copy
of the response will be sent to finch CPC nordoar, the
afsactod coast*! district, the district or State agency
named Ir. tho petition, and other parties, as approprinta.



ENCLOSURE 2

A PROCESS ?0R PROJECT-SPECIFIC PETITIONS TO THE
COASTAL POLICY COUNCIL REGARDING DISTRICT PROGRAM IMPLEMENTATION
IN CONSISTENCY REVIEWS UNDER 6 AAC O
March 2, 1990

According to the Alaska Coastal Management Act (AS 46.40.100(b)],
a coastal district, citizen of a district, or a State agencv may
petition the Coastal Policy Council (OFC) 1if they beliava that a
district coastal management program is not being implamented,
complied with, or enforced, This paper outlines procedures for
handling petitions that ralee queetions or issuee regarding State
agency mmplementation of a district"s coastal program during a
specific project consistency review conducted accordingoto 6 AAC
30. The consistency review regulations and AS 46.40.100(b) could
be revised to iIncorporate these proceduraa. Separate procedure*
have been developed to address petitions of & genaral nature

regarding coastal district or state agency implementation of a
ccastal program (see Enclosure 1).

SUCTION 1; now AND WHEN A PETITION 15 RECEIVED 3Y THE COASTAL

?5H Frccre?T T

1- A potiticn muct be submittod BN writing by tha prajaat
applicant, tho affected coaetal district, or_a State
agency to -he Division of Governmental Coordination

) within five days of the issuance of a proposed
conclusive consultancy determination bythe coordinat-
Ing agency, following an elevation to the commissioners
of tho resource agencies, as specified in 6 AAC 50.070(H).

2. s petition must identify the patitionar, tha pro lace"s
Scat* i1dentification number, the affected coastal
district, and the state agency alleged to have failed

to implement a coastal prggram- _The petition must also
nearly state the nature the Implementation failure.

NCTE: The State consistency review proceaa affords standing
to th® affected coastal district and the project
%ﬁpl_icant- A citizen of a district must work with

eir coastal district, the applicant, the coordinating
agency and other State agencies to have their projcct-
Hpecirlc concems addressed during tha project review
comment oceriad. These petition procedures would retain
this decision making structure. A citizen of the
district has the option of petitioning the CPC on the
generic, rather than project-opecific, aspects of State
agency Implementation undar tha consistency review
process. AS 46.40.L0G may ne-d revision? to nlarlfv
this distinction.



Th9 regulations governing the conalatency review
process, specifically 6 MC 50.070, would havA to ba
rivisad to allow for a petition to -he CPC following an
elevation and decision by the resource commissioners.

If no petition is received within tho fiva-day period,
the coordinating agency would issue the conclusive
consistency determination. Resource agencies would
Issue pemits within five days of the conclusive
determination, as currently required in 6 AAC 50.130.

SECTION 21 VKAT HAPPENS WHEN A PETITION IS nECEIVED 9Y TUB

ggam 'ToiK  rT gcsjyfr

1, I]  Th* DCC revi®w the petition for completeness.
Tho petitioner nuuti

A  aubnit natf.riaic_ Whiah explain and/or support
allegations of improper implementation by a State
agency pgrrgicipatlng In the project consistency
review;

B) describe a proposed rcmady to the alleged failure
to implement: a odfatr.n) program.

IT a petition 1a incomplete, DGC contacts the petitioner
and indicates the information that i1s lacking. Tho DGC
suspends the petition process until a complete petition
1a received. ITf a complete patltion iIs not received
within five days of the proposed conclusive consistency
determination, the coordinating agency issues the
conclusive consistency determination.

7, "Day 11 Th* DCCdistributes a copy of the complete
petition to each CPC member, th© affected coaet&l
district, the project applicant, and the resource
commissioners. DCC also distributes a schedule
indicating <€y dates for consideration of the petition.

3, [Day 2] The DGCarranges a meeting c? a prearranged
subcommittee to consider the petition,

4. [Days 2-8]Tho DGC, iIn consultation with the parties
named in tition, prepares a report which summa-
rizes the information pertinent to petition. The
DGC distributes the report to the CPC subcommittee

members, the petitioner, the affected coastal district,
and the resource commissioners.

SECTION J: %%%IS'ITI%LNPOUCY SI'DCOMMITTBB CONSIDERATION OF THE



A subceromittaft of tha CPC to >)ddre«c petition* received
under AS 46,40,100 (@ will includei

A  tha public CPC msrobor from_the ration within which
tha effected coastal dietriot la Loaatadj

3 two additional public CPC members, deeignated on a
quarterly (or anmi-annuol) baele; and

0O tw State CPC members, designated on a gquarterly
(or semi-annu&l) baoia.

Ir. consultation with the full membership/ th* public
and State co-chairs of the CPC will designate tho
members to ait on the subcomittee) which connldara
petitions. ZfF a CPC member has bewn directly involved
in a stats dscision In the B aac 30 process, that
nambar shall not participate a. the subcommittee
considering the petition,

@ay 10] The CPC suoccnunittcc moots to consider the
petition and determines whethar n ahowing has_been
made. The petitioner, affected coastal district,
prcneot applicant, and the Stat® agency alleged to have
failed to Implement the coastal program may present
information to tho CPC subcommittee at the meeting,

Qay 10] After heArino from the involved parties and
reviewing the information, the C?C subcommittee decides
whether a petition makes a showing that a coastal
program ia not being correctly implamented dyring tha
consistency review process under 6 AAC S0. majority
vote will govern the subcommittee’s decision,

A showing that a coaotal tﬁgogrz_am IS not being correctly
implemented is basod on criteria specified In Aa
45.40.100(d) and occurs whan:

Al i " Ip- air .y 1 & kel L Livml Wir ii Th Al % »T
v AAC 30, mci/udlng According due deference to an
effected ooaot&l district, during the conuictoncy
review process; or

B} a agonoy haa not properly aonaiflerod pertinent
enforceable district program policies and ACMP
standards during the consistency review process,

13 tha subaommi tta* datormina# that a showing haa not
been made, tha petition is dismissed. The subcommittee
must iIndicate wny te< petition fails to make a showing,
On behalf of the CPC, the DGC will respond iIn writing
to the petitioner, indicating the subcommittee®s
decision and stating the subcommittee®s reasons for
dismissing tha petition, a copy of tho response will
also be sent no each CPC member, tho affected coaBtal
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districtr tha project applicant, and tho rofl
commies‘or.ara, _Tha coordinating aganoy will 1a€U0 the
conclusive ooneistenoy determination.

Tf the euboomrritten determines that a ahowing his be«n

made, the petition ie forwarded to the full CPC for ta
consideration,

S2CTIOM 43 FULL COASTAL POLICY COUNCIL CONSTPERATTON OP A
PETITION

1, A public hearing ClI the petition will be held by the
CPC at the earliest possible date, but no later than 20
days after the cpc subcommittee®s decision to forward
the petition to the full cpc.

2. The partiBH named In the petition maysubmit additional
information tc the C?C for its consideration.

At the conclusion of the public hearing, the CPC will

decide a course of action, taking into consideration
the following factors:

A tha Hflvarity of tha projected environmental,

social or economic impact(a) resulting from the
implementation failure;

B) tha adequacy of tha action tha CPC may order in
remedying an implementation failure;

0 the arbitrary and capricious naturn of the State
agency iccirionmalcing which load to the petition?

D) the clarity or specificity of the 6 AAC 5 proce-
dures, rce*tal« district policrov, and ACMP
standards which nay have lead to the petition?

2) whether the issues raised are of overriding state
or national interest or are primarily local iIn
nature? and

9] r.-re impact that cne proposco .ronctucivo consistency
determination may havo on tho continuad approvability
of tha ACMP with tho U.S. Department of Commerce,

4, The CPC maye

A) dismiss tho potition with a statement cf iIts
seasons for the dismissal;

n) roruad the proposed conclusive cer.eister.oy deter-

mination, with speoifio reoonnendcvtiona, back to
tho resource commissioners for their reconsid-
eration; or
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MOTS i

oranges/ gk

0O undo th« proposed conclusive oonsistenay deter-
mination and direafc the coordinating agency to

render a revised oonclualve ecmsietency determina-
tion from the CPC.

Xn addition/ the CPC may direct staff toi

\) prepare”™ in coneultation with other appropriate
partiesi

X, written guidance to coastal districts and
state agencies regarding future interpreta-
tion of acmp {standardsi

2 . revisions to specific acmp standards; or

3. revisions to the consistency review proce-
dures In 6 AAC 50; or

B) work with the coastal distriot to revise its
enforceable district policies to provide greater
clarity and/or specificity;

The CPC may allow a 15*day extension iIn order to more
fully consider the petition or review additional
information In the case df a project that involves
unusually complex issues/ it the subcommittee lacks a

quorun/ under exigent circumstances; or at the request
of tha project applicant.

On behalf of the CPC/ the DOC will respond In writing
to the petitioner, the resource commissioners/ the
applicant, and the affected coastal district, indicat-
Ing the cpc*a decision. The response will ba sent
within five days of tha CPC’s decision.

Tho oonsistonay review procedure* in 6 AAC 50 would
have to he revised to indicate that If the CPC does not
remand baok to the resource commissioners or otherwise
amend the proposed oonoluelve consistency determination,
the coordinating agency shall render the conclusive
determination, Otherwise, the resource commiestoners
would reconsider Its original deoiaion iIn light of the
CPC™* recommendation™. nce the resource commissioners
complete their reconsideration/ the coordinating agenoy
would render tho oonoluelve consistency determination

with possible_modifications/ as determined by the
resource commissioner>.



NORTH SLOPE BOROUGH

PLANNING DEPARTMENT

S P.O. BOX 80 508 West 2nd Avenue, Suite 310
Barrow, Alaska 99723 Anchorage, Alaska 09501

Phone: (?07) 8522611 Phone: (%o 270-9505
FAX: (907) 852-5408 ~1443

Warren Meturneak, Director

February 21,1990

Mr. Joe Evans via fax to DGC

AIaska oastaLPohc%/ Council ( )
1 South ar Blutf Drive

Anchorage K 99686

Dear Mr. Evans:

PurTuant to our éphone conversation op February 5 regardmgd the gossmle roles, that the CPC

\(I:Vortljmgp ay in the Consistency Determination process I agre bmi* my ideas to you in

1 suggest an amendment to the [ast sentence in 6 AAC 50.070 (k) as follows:
If no consensys js reached {the unresolved |ssues shall be brought before the (?astal
Policy . Council for policy. ~direc Ionhcy &h e coordinating agency shall rende

determination consistent W|th any po Irection given by~ the” commlsQkmcre-or the
governs? iCounc{I]] y P v y 0

ologize for tardiness but hope this will be of help in your discussions with the CPC
Rt tody. P pany

David A. Germann
Permitting Manager

CC: Mayor Ahmaogak

Ewar ltta, CAQ
%rrgn Matum&ak Planning Director
rogan
Randall emer TFA
Jane Angwk D (CPC Sub-committee memb 2
Norman~Conen, DF G (CPC Sub-committee member

Hon. Lawrence Powell, Mayor of Yakutat (CPC Sug committee member)



ANn-Prafit, Public Intet, Environmental Liw Firm

via FAX and mail
February 15, 1990

Mr. Joseph Evans

Alaska Coastal Policy Council
4741 Southpark BIuff Drive
Anchorage, AK 99686

Dear Joe:

Ag you may be aware, the Alaska Coastal Management Program
(ACMP) 1s evaluated periodically by the Office of Ocean and
Coastal Resource Management (OCRM) in the U.S. Department of
Commerce. OCRM recently completed its draft evaluation of the
ACM? for the period from November 1987 through August 1989.

Of iInterest, OCRM traced the history of the Kaktovik
petition controversy and noted the failure to develop procedures
to process third party appeals under AS S 46.40.100(b). Draft
Evaluation, pp. 13-20. OCRM recommended that procedures be
adopted to handle third party petitions, and stated that those
procedures ''should provide for a broad oversight and involvement

role by the CPC and adequate public notice and public review.™
Draft Evaluation, p. 20.

This recommendation is consistent with the federal findings
issued by OCRM upon approval of the ACMP. Those finding make if
clear that the CPC was intended to have the authority to
meaningfully address "individual iInstances of deviation™ on the

part districts and atate agencies. See Trustees” letter to
you dated January 22.

OCRM has thu3 reiterated the iImportance of a '‘third party"
appeal process which gives the CPC a broad and meaningful role iIn
insuring compliance with district coastal management programs.

I an attaching the relevant pages of the recent OCRM
evaluation for your review.

Very Truly Yours:

Randall M. Weiner

i Executive Director
cc: members of subcommittee

Mr. Robert Grogan
Mr. Gar/ Amendola

725 Christensen Drive, Suite 4  Anchorage, Alaska 99501  (907) 276-4244

i00%



DRAFT
EVALUATION FINDINGS FOR
THE ALASKA COASTAL MANAGEMENT PROGRAM
FOR THE PERIOD FROM NOVEMBER 1987 THROUGH AUGUST 1989

THIS 1S A DRAFT REPORT PREPARED BY THE OFFICE OF OCEAN
AND COASTAL RESOURCE MANAGEMENT. IT IS MADE AVAILABLE
FOR REVIEW AND COMMENT TO THE ORGANIZATION(S) RESPONSIBLE
FOR THE MATTERS ADDRESSED. IT CONTAINS PRELIMINARY
CONCLUSIONS AND TENTATIVE RECOMMENDATIONS, AND INCLUDES
MATERIAL SUBJECT TO REVISION. THOSE CONTEMPLATING USE OR
RELEASE OF THIS DRAFT SHOULD RECOGNIZ2E THAT 1T MAY CONTAIN

INCOMPLETE INFORMATION. QUESTIONS SHOULD BE REFERRED TO
THE EVALUATION UNIT OF THE OFFICE BELOW.

Office of Ocean and Coastal Resource Management
National Ocean Service
National Oceanic and Atmospheric Administration
United States Department of Commerce
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perfect conditions) and automatically providing copies of permits

to other agency enforcement staff,
\ (@ CRSA Involvement

Another area where monitoring and compliance could be
strengthened\a by increased involvement of the CRSAs. A July
1989, report onN:he role of CRSAs iIn the ACMP was prepared by
Aleutians West, Bering Straits, Bristol Bay and Cenalurlriit
CRSAs, DGC and DCRA. \Among other things, the study points out
that the CRSAS can enhaHca monitoring of coastal development
activities by working witrkthe state agencies in non-technical
monitoring and compliance activities, such as the detection and
reporting of non-permitted activities. The report acknowledges
that CRSA staff, board members, and informed residents can serve
as local "'eyes and ears'" for State a™d Federal agencies.
Furthermore, i1nvolvement of local CRSA"residents in monitoring
may be cost-effective and build local public support for tha CRSA
program. To data, the State resource agencies, and the CRSAs
have not developed a system to involve CRSA st™MfF effectively iIn
the monitoring of coastal development and other activities.
RECOMMENDATIONS; Consistent with th® CRSA report \
recommendation*, DGC should work with the resource agencies to
facilitate CRSA involvement in monitoring and enforcamemv*

\
b. asafiala,ptaaadur?

The ACMP has yet to develop procedures to process third
party appeals under AS 46.40.100(b) which allows a coastal

district, citizens of a district or a State agency to petition
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the CPC with concerns about district program implementation.

On September 26, 1988, the City of Kaktovick on the North
Slope filed a petition with the CPC for reconsideration of
actions concerning State Lease Sale 55. The City of Kaktovick
challenged th® State’s decision, maintaining that i1t watt
inconsistent with tha North Slope Borough coastal Management
Program. On November 23, 1988, the Director of DGC denied the
appeal. However, i1t appears that the Director did not have this
authority and that only the CPC can take this action. At its
regularly scheduled meeting the CPC was asked to ratify the
petition denial. This meeting was attended by the lessees, who
were notified (and offered testimony), but not tho City of
Kaktovick, which was not notified that the appeal was on the
agenda. At the June 28, 1989 meeting the CPC voted to hold an
adjudicatory hearing. On July 28, 1989, an emergency CPC
teleconference was convened at which the Department of Law (DOL)
reversed its earlier decision advising the CPC that Kaktovick was
due a hearing. In September 1989, tha CPC again addressed this
iIssue and voted to work informally to resolve the differences
between the City and the lessees.

In addition to conflicting opinions from the DOL and
questions of the extent of the DGC Director®"s authority, there
are a number of other irregularities iIn the appeal process. CPC
members and alternates have not been properly notified of
meetings; information was faxed at the last minute or not sent to

all parties; and, public notice of meetings appear* to be



inadequate. *Also, there is a question of a conflict-of-interest
disqualification of the DOC Director. To compound the situation,
DGC was attempting to draft rulas for the processing of petitions
to the CPC in the midst of the appeal by the City of Kaktovick.
There i1s an obvious need for clear procedures on petitions.
RECOMMENDATION: DGC should finish procedures to process
petitions on district program implementation (under
AS46.40.100(b)). These procedures should provide for a broad
oversight and involvement rcit by the CPC and adequate public
notice and public review.
-V c, Future Rglfl_of the-CEC

20 addition to the appeals issue, the CPC and DGC need to
establishHha future role of the CPC. The CPC has concentrated
mainly on approval of district coastal programs: to date 29 of
the 35 existing cofc™al district programs have been approved.

The program approval r&lLa will continue as new coastal districts
are formed — auch as the proposed Lakes and Peninsula Borough —
and as older programs are updated; however, this role will
require much less of the CPC’s timers.

With the program approval rola diminishing, the CPC naeds to
redefine i1ts roles and priorities, AS 44_.13W61 provides the CPC
with broad power* related to ™continuing coordination among state
agencies to facilitate the development and implementation of the
Alaska coastal management program.” At the September 26,7989
meeting DGC provided a paper entitled “Options for Coastal Pority

Council Oversight of the Alaska Coastal Management Program



Title 46

Chapter 40. The Alaska Coastal Management
Program.

Article

1. Development of Alaska Coastal Management Program (H§ 46.40.010 — 46.40.100)
2. Coastal Management Programs in the Unorganized Borough (85 46.40.110 —

46.40.180)

3. General Provisions I$§ 46.40.190 — 46.40.210)

Opinions of attorney general. — The
activities of lessees, permittees and other
private persons on nonexclusive federal

coastal lands remain subject to state
regulatory authority — including the
coastal management program — unless

the particular state regulation is
preempted by, irreconcilably conflicts with
or frustrates the purpose of another
federal law. February 3, 1978, Op. Attly
Gen.

While federal land use decisions will not
be governed or controlled by the state's
coastal management program, they must,
to the degree that they directly aflect
nonfederal coastal resources, conform to
the state program to the maximum extent
practicable. February 3. 1978. Op. Att'y
Gen.

Article 1. Development of Alaska Coastal Management
Program.

Section

10. Develooment of Alaska coastal man-
agement program

20. Objectives

30. Development of district coastal man-
agement programs

40. Duties of the Alaska Coastal Policy
Council

50. Action and submission by coastal
resource districts

Collateral references. — 78 Am. Jur.
2d, Waters. 4% 59-U6. 375-438.

Section

60. Review and approval by council

70. Standards for council review and
approval

80. Effective date of Alaska coastal man-
agement program

90. Implementation of district coastal
management programs

100. Compliance and enforcement

65 C.J.S.. Navigable Waters. *3 10-18.
20-132: 93 C.J.S.. Waters. 71-85.



Sec. 46.40.010. Development of Alaska coastal management
program, (a) The Alaska Coastal Policy Council established in AS
44.19.155 shall approve, in accordance with this chapter, the Alaska
coastal management program.

(b) The council may approve the Alaska coastal management pro-
gram for a portion or portions of the coastal area before approving the
complete program under (a) of this section. Portions of the program
approved under this subsection shall be incorporated into the Alaska

coastal management program.

(c) The Alaska coastal management program shall be reviewed by
the council and, when appropriate, revised to

(1) add newly approved district coastal management programs, or
revisions and amendments to the Alaska coastal management pro-

gram;

(2) integrate newly approved district coastal management pro-
grams, or revisions and amendments of district coastal management
programs, with existing approved programs and with plans developed

by state agencies;

(3) add new or revised state statutes, policies, regulations or other

appropriate material;
(4) review the effectiveness of
management programs: and

implementation of district coastal

(5) consider new information acquired by the state and coastal

resource districts.

(d) All reviews and revisions
guidelines and standards adopted
(8 4 ch 84 SLA 197~>

Revisor's notes. — AS 44.19.155 was
substituted for AS 44.19.891 in subsection
iai to conform to the renumbering of that
section bv the revisor of statutes pursuant
to AS 01.05.031.

Opinions of attorney general. — The
doctnne of federal preemption, derived
from the supremacy clause of the United
States Constitution, .tide VI, clause 2,
would not apply to state regulation of
outer continental shelf activities in the
coastal zone. May 12.1980, Op. Att'y Gen.

Reasonable restrictions on oil and gas
activities embodied in a local coastal man-
agement plan, incorporated into the
Alaska Coastal Management Program,
wouid be enforceable against off-shore
federal lessees. May 12, 1980, Op. Atty
Gen.

Municipal authority to regulate oil and
gas activities of federal lessees depends
upon whether the leases a«c un-shore or
off-shore. In the case ofthe former, the doc-
trine of federal preemption may prohibit

shall be in accordance with the
by the council under AS 46.40.040.

local coastal ton ordinances from
affecting any measure of control. In the
case of the latter, local coastal man-
agement programs which are approved by
the Alaska Coastal Policy Council and
thus part of the Alaska Coastal Man-
agement ~VogTam will become one of the
touih. 'ones in the stale consistency deter-
mination required by section 307(c)(3) of
the Coastal Zone Management Act, 16
U.S.C. S 1451 et seq. May 12, iD80, Op.
Atty Gen.

A municipality enacting a local district
coastal management program may restrict
or exclude a use of state concern without
falling afoul of the constitutional limi-
tations in Alaska Const., art. X. 5 11 on
the exercise of municipal authority if that
restncnon or exclusion is reasonable,
within the mear.ing of AS 46.40.070(c).
May 12, 1980. Op. Attly Gen.

The Alaska Oi’ and Gas Conservation
Act, aS 3t.05.00u et sen., which mandates
the conservation of oil and gas and
prohibits their wa.-tt would not be contra-
vened by a local coastal management plan
which comports with the Alaska Coastal

Management Program. May 12,1980, Op.
Atty Gen



Sec. 46.40.020. Objectives. The Alaska coastal management pro-
gram shall be consistent with the following objectives:

(1) the use, management, restoration and enhancement of the
overall quality of the coastal environment;

(2) the development of industrial or commercial enterprises which
are consistent with the social, cultural, historic, economic and envi-
ronmental interests of the people of the state;

(3) the orderly, balanced utilization and protection of the resources
of the coastal area consistent with jound conservation and sustained
yield principles;

(4) the management of coastal land and water uses in such a manner
that, generally, those uses which are economically or physically depen-
dent on a coastal location are given higher priority when compared to
uses which do not economically or physically require a coastal location;

(5) the protection and management of significant historic, cultural,
natural and aesthetic values and natural systems or processes within
the coastal area;

(6) the prevention of damage to or degradation of land and water
reserved for their natural values as a result of inconsistent land or
water usages adjacent to that land;

(7) the recognition of the need for a continuing supply of energy to
meet the requirements of the state and the contribution of a share of
the state’s resources to meet national energy needs; and

(8) the ull'and fair evaluation of all demands on the land and water
in the coastal area. (§ 4 ch 84 SLA 1977)

Stated in Hammond v. North Slope
Borough, Sud. Ct. Op. No. 2499 (File No.
5550, 5558), 645 P.2d 750 (1982).

Sec. 46.40.030. Development of district coastal management
programs. Coastal resource districts shall develop and adopt district
coastal management programs in accordance with the provisions of
this chapter. The program adopted by a coastal resource district shall
be based uj on a municipality’s existing comprehensive plan or a new
comprehensive resource use plan or comprehensive statement of needs,
policies, objectives and standards governing the use of resources within
the coastal area of the district. The program shall be consistent with
the guidelines and standards adopted by the council under AS
46.40.040 and shall include: ,

(1) a delineation within the district of the boundaries of the coastal
area subject to the district coastal management program;

(2) a statement, list, or definition of the land and water uses and
activities subject to the district coastal management program;

(3) a statement of policies to be applied to the land and water uses
subject to the district coastal management program;



(4) regulations, as appropriate, to be applied to the land and water
uses subject to the district coastal management program;

(5) a lescription of the uses and activities which will be considered
proper and the uses and activities which will be considered improper
with respect to the land and water within the coastal area;

(6) asummary or statement of the policies which will be applied and
the procedures which will be used to determine whether specific
proposals for land oi water uses or activities shall be allowed; and

(7) adesignation of, and the policies which will be applied to the use
of, areas within the coastal resource district which merit special
(8 4 ch 84 SLA 1977)
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Stated in Hammond v. North Slope
Borough. Sup. Ct. Op. No. 2499 tFile No.
5550. 5558). 645 P.2d 750 t1982).

Sec. 46.40.040. Duties of the Alaska Coastal Policy Council.
Through the public hearing process and the recording of the minutes
of the hearings, the Alaska Coastal Policy Council shall

(1) by regulation, adopt under the provisions of the Administrative
Procedure Act (AS 44.62) not later than April 15, 1978, for the use of
and application by coastal resource districts and state agencies for
carrying out their responsibilities under this chapter; guidelines and
standards for

(A) identifying the boundaries of the coastal area subject to the
district coastal management program;

(B) determining the land and water uses and activities subject to the
district coastal management program;

(C) developing policies applicable to the land and water uses subject
to the district coastal management program;

(DI developing regulations applicable to the land and water uses
subject to the district coastal management program;

(E) developing policies and procedures to determine whether specific
proposals for the land and water uses or activities subject to the district
coastal management program shall be allowed;

(F) designating and developing policies for the use of areas of the
coast which merit special attention; and

(G) measuring the progress of a coastal resource district in meeting
its responsibilities under this chapter;

(2) develop and maintain a program of technical and financial assis-
tance to aid coastal resource districts in the development and imple-
mentation of district coastal management programs;

(3) undertake review and approval of district coastal management
programs in accordance with this chapter;

(4) initiate a process for identifying and managing uses of state
concern within specific areas of the coast;

(5) develop procedures or guidelines for consultation and
coordination with federal agencies managing lend or conducting
activities potentially affecting the coastal area of the state. (§ 4 ch 84
SLA 1977; am * 1ch 129 SLA 1978)



Effect of amendments. — The 1978Editor's notes. — The regulations
amendment substituted "not later than referredto in this section went into efTect
April 15, 1978” for "within six months of on July 18. 1973 and may be found at 6
the effective date of this act" in mhe AAC 80and 6 AAC 85.
introductory language of paragraph (1).

Sec. 46.40.050. Action and submission by coastal resource dis-
tricts. Each coastal resource district shall make substantial progress,
in the opinion of the council, toward completion of an approvable dis-
trict coastal management program and shall complete and submit to
the council for approval its program within 30 months of June 4,1977
or within 30 months of certification of the results of the district’s orga-
nization, whichever is later. If, in the opinion of the council, after
receipt of a written request for extension from the district which
includes the reasons for the extension, an extension is considered
proper, the council may grant an extension to a date which is not later
than December 4, 1981, or to a date which is within 54 months of
certification of the results of the district’s organization, whichever is
later. (8 4 ch 84 SLA 1977; am § 1 ch 66 SLA 1979)

Effect of amendments. — The 1979
amendment edded the second sentence.

Sec. 46.40.060. Review and approval by council, (a) If. upon
submission of a district coastal management program for approval, the
council finds that the program is substantially consistent with the
provisions of this chapter and the guidelines and standards adopted by
the council and does not arbitrarily or unreasonably restrict or exclude
uses of state concern, the council may grant summary approval of the

district coastal management program, or may approve portions of the
district program which are consistent.

(b) If the council finds that a district coastal management program
is not approvable or is approvable only in part under la) of this section,
it shall direct that deficiencies in the program submitted by the coastal
resource district be mediated. In mediating t.he deficiencies, the council
may call for one or more public hearings in the district. The council

shall meet with officials of the coastal resource district in order to
resolve differences. *

(c) If, after mediation, the differences have not been resolved to he
mutual agreement of the coastal resource district and the council, the
council shall call for a public hearing and shall resolve the differences
in accordance with the Administrative Procedure Act (AS 44.62). After
a public hearing held under this subsection, the council shall enter
findings and, by order, may require

(1) that the district coastal management program be amended to
make it consistent with the provisions of this chapter or the guideiin>
and standards adopted by the council;



(2) that the district coastal management program be revised to
accommodate a use of state concern; or

(3) any other action be taken by the coastal resource district as

appropriate.

(d) The superior courts of the state have jurisdiction to enforce
orders of the council entered under (c) of this section. (§8 4 ch 84 SLA

1977)

Opinions of attorney general. — The
invalid provisions of AS 46.40.080 are
severable from the remainder of the
Coastal Management Act. Thus, council
guidelines take efTect when adopted in
accordance with the Administrative Proce-
dure Act, AS 44.62. The effective date of
council action on district programs is
governed by the council's regulations and
this section. Apnl 29.1980. Op. Att'y Gen.

Council action on a district coastal man-
agement plan takes effect upon final coun-

cil disposition of the plan under 6 AAC
85.150 or AS44.62.520. April 29.1980. Op.
A.t'y Gen.

A municipality enacting a local district
coastal managementprogram may restrict
or exclude a use of state concern without
falling afoul of the constitutional.limi-
tations in Alaska Const.,, an. X, $ 11 on
the exercise of municipal authority if that
restriction or exclusion is reasonable,
within the meaning of AS 46.40.070(c).
May 12, 1980, Op. Att'y Gen.

Sec. 46.40.070. Standards for council review and approval, (a)
The council shall approve a district coastal management program sub-
mitted for review and approval if the program is consistent with the
provisions of this chapter and the guidelines and standards adopted by
tne council.

(b) Notwithstanding an inconsistency of a district coastal man-
agement program submitted for review and approval with the
guidelines and standards adopted, the council shall approve the pro-
gram if it finds that

(1) strict adherence to the guidelines and standards adopted would
result in a violation of another state law or policy;

(2) strict adherence to the guidelines and standards adopted would
cause or probably cause substantial irreparable harm to another inter-
est or value in the coastal area of the district; or

(3) the inconsistency is of a technical nature and no substantial
harm would result to the policies and objectives of this chapter or the
Alaska coastal management program.

(c) Indetermining whether a restriction or exclusion ofa use ofstate
concern is arbitrary or unreasonable, the council shall approve the
restriction or exclusion if it finds that

(1) the coastal resource district has consulted with and considered
the views of appropriate federal, state or regional agencies;

(2) the district has based its restriction or exclusion on the availabil-
ity of reasonable alternative sites; and

(3) the district has based its restriction or exclusion on an analysis
showing that the proposed use is incompatible with the proposed site.

(d) A decision by the council under this section shall be given within
90 days. <$ 4 ch 84 SLA 19771



Opinions of attorney general. —
Reading subsevttor. <bl as vesting local
officials with cctnp'~te control jver policy
formulation would probably render the
Alaska Coastal Management  Act
unconstitutional ur.der Alaska Const., art.
Vni. 5 2. May i2, 19PJ, Op. Att'y Gen.

Reasonable restrictions on oil and gas
activities embodied in a local coastal man-
agement plan, incorporated into the
Alaska Coastal Management ProgTam.
would be enforceable against off-shore
federal lessees. May 12, 1980, Op. Atty
Gen.

A municipality enacting a local district
coastal management program may restrict

or exclude a use of state concern without
falling afoul of the constitutional limi-
tations in Alaska Const., art. X. 4 11 on
the exclusion of municipal authority if
that restriction or exclusion is reasonable,
within the meaning of subsection ici. May
12, 1980, Op. Atty Gen.

The Alaska Oil and Gas Conservation
Act, AS 31.05.005 et seq.. which mandates
the conservation of oil and gas and
prohibits their waste, would not be contra-
vened by a local coastal management plan
which comports v/ith the Alaska Coastal
Management Program. May 12.1980, Op.
Att'y Gen.

Sec. 46.40.080. Effective date of Alaska coastal management
program. The Alaska coastal management program adopted by the
council, and any additions, revisions, or amendments of the program,
take effect upon adoption of a concurrent resolution by a majority of the
members of each house of the legislature or by a vote of the majority
of the members of each house at the time the houses are convened in
joint session to confirm executive appointments submitted by the
governor. (8 4 ch 84 SLA 1977)

Opinions of attorney general. —
Under the decision in State v. A.L.I.V.E.
Voluntary. Sup. Ct. Op. No. 2022 (File No.
3670). 606 P.2d 769 11960), that the use of
legislative resolutions as a veto over regu-
lations, programs or other actions or
proposed actions is constitutionally
impermissible except aa expressly pro-
vided by the constitution, this section is
invalid. March 6, 1980. Op. Att'y Gen.

The invalid provisions of section arp
severable from the remainder of the
Coastal Management Act. Thus, council
guidelines take effect when adopted in
accordance with the Administrative Proce-
dure Act. AS 44.62. The effective date of
council action on district programs is
governed by the council's regulations, and
AS 46.40.060. April 29. 1980. Op. Atty

Gen.

Council action on a district coaual man-
agement plan takes effect upon final coun-
cil disposition of the plan under 6 AAC
85.150 or AS44.62.520. April 29, 1980. Op.
Att'y Gen.

Sec. 46.40.090. Implementation of district coastal mana-
gement programs, (a) A district coastal management program
approved by the council and the legislature for a coastal resource dis-
trict which does not have and exercise zoning or other controls on the
use of resources within the coastal area shall be implemented by appro-
priate state agencies. Implementation shall be in accordance with the
comprehensive use plan or the statement of needs, policies, objectives
and standards adopted by the district.

<b) A coastal resource district which has and exercises zoning or
nther rontrols on the use of resources within the coastal area shall
implement its district coastal management program. Implementation

U



shall be in accordance with the comprehensive use plan or the

statement of needs, policies, objectives and standards adopted by the
district. (§ 4 ch 84 SLA 1977)

Sec, 46.40.100. Compliance and enforcement, (a) Municipalities
and state agencies shall administer land and water use regulations or
controls in conformity with district coastal management programs
approved by the council and the legislature and in effect,

Ib) On petition of a coastal resource district, a citizen of the district,
or a state agency, showing that a districtcoastal management program
is not being implemented, enforced or complied with, the council shall
convene a public hearing to consider the matter. A hearing called
under this subsection shall be held in accordance with the Administra-
tive Procedure Act (AS 44.62). After hearing, the council may order
that the coastal resource district or state agency take any action which
the council considers necessary to implement, enforce or comply with
the district coastal management program.

(c) In determining whether an approved district coastal man-
agement prugram is being implemented, enforced or complied with by
a coastal resource district which exercises zoning authority or controls
on the use of resources within the coastal area, the council shall find
in favor of the district if

(1) zoning or other regulations have been adopted and are being
enforced;

(2) variances are being granted according to procedures and criteria
which are elements of the district coastal management program, or the
variance is otherwise approved by the council; and

(3) procedures and standards adopted by the coastal resource district
as required by this chapter or by the guidelines and s' ndards adopted
by the council and subsequently approved by the legislature have been
followed and considered.

(d) In determining whether a state agency is complying with a dis-
trict coastal management program with respect to its exercise of regu-
lation or control of tha resources within the coastal area, the council
shall find in favor of the agency if

(1) the use or activity for which the permit, license or approval is
granted is consistent with the district coastal management program
and regulations adopted under it; and

(2) the use or activity for which the permit, license or approval is
granted is consistent with requirements imposed by state statute, regu-
lation, or local ordi; nee applicable to the use or activity.

(e) The superior courts of the state have jurisdiction to enforce
lawful orders of the council. (8 4 ch 84 SLA 1977)

Opinions of attorney general. — Asto  grams, see notes unaer this heading
effective date of coastal management pro-  foilowtng AS 46.40.080.
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LEGISLATIVE AFFAIRS AGENCY
EKORANDUM August 16, 1989

SUBJECT: Lease Sale 55: Alaska Coastal Polity Council
decision reconsidering petitions for
compliance and enforcement (Work order

6-1579A)
TO: Senator Mike Szymanski
FROM: Jack Chenoweth

Legislative Counsel

The director has asked me to respond to your request for

assistance relative to understanding the legal tangle iIn-
volving the Alaska Coastal Policy Council and the state"s
proposed Lease Sale 55.

Let me say at the outset that, In my view, nothing iIn the
review and approval process summarized below is "brokenl
such that it requires or iInvites a legislative cure. Part
of the problem was apparently generated by conflicting ad-
vice offered by the Department of Law; part is attributable
to a conscious decision by the Alaska Coastal Policy
Council. After reviewing the memo, however, you may
disagree with my observation, in which case | would be happy
to work with you to prepare a bill 1In the way of a
legislative "fix."

*

Essentially, although this dispute is a procedural matter
arising under the Administrative Procedure Act (AS 44.62)
and the Alaska Coastal Management Act (AS 46.40), it has
substantive undertones. Appreciating the complexity of the
various documents and the recent history of the proceeding,
let me try to make this explanation as simple as | can —

THE PARTIES:

The 1i1ssue arises out cf a July 20, 1989, petition submitted
by legal counsel for four oil companies. The four companies
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have an iInterest in lease tracts offered during Lease Sale
55, otherwise called the Demarcation Point Sale. The lease
sale i1nvolved state tracts located within the North Slope
Borough.

The companies®™ petition and a related piece of
correspondence were addressed to the director of the
division of governmental coordination. That division, part
of the Office of Management and Eudget, 1Is responsible for
staff support for the 16-member Alaska Coastal Policy
Council, whose membership 1nvolves a mix of state officers
and local government officials. The companies®™ petition
asks the Council to reconsider an earlier decision.

The other party iInterested In the outcome iIs Trustees for
Alaska, an interest group representing the City of Kaktovik
and certain residents of that community. Kaktovik 1s, as
you know, a village located near the lease sale site.

THE APPLICABLE STATUTE(S):

The mid-70"s saw a growing national iInterest iIn the conser-
vation and development of the resources of the nation®s
coastlines, and incentives were offered iIn federal legis-
lation for states to take a stronger role in oversight of
those resources. Alaska has a longer coastline than all
other states, and the prospective demands on coastal
resources--ranging from subsistence activities through usual
commercial activities (ports and harbors; commercial
fishing; aquaculture development) to relatively intensive
petroleum exploration and development--suggested that
Alaska®s approach to oversight would have to take cognizance
of a very wide range of actual and probable demands on the
state"s coastal resources.

Thus, when the Alaska Coastal Management Act, AS 46.40, was
being drafted in 1976-77, i1t was clear that the interests of
the State of Alaska would not always be consistent with the
interests of residents of various municipalities (and of the
sparsely populated areas of the unorganized borough). What
was needed was a mechanism that accommodated the state
administration®s iInterest In management of coastal resources
to the growing interest of Alaskans iIn regions to proceed
with resource management through the municipality®s
traditional exercise of planning and zoning powers under
Title 2. Rather than treat Alaska®s long coastline as a
unit subject to a single set of regulations imposed by the
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state, AS 46.40 incorporated a strategy intended to strike a
balance between the interests of the state as a whole (with
a probable expected emphasis on resource development) and
the iInterests of present and future local governments that
also would be concerned with activities i1nvolving coastal
resources.

One element of the legislation directed that, while local
governments—-cities and boroughs--could undertake to
regulate land use and development through traditional
planning and zoning powers, those decisions, iInsofar as they
related to coastal resources, would be required to secure
approval of the statewide Alaska Coastal Policy Council.
Coastal Policy Council review and approval was required
principally to assure that the coastal policy plans of
municipalities take the state"s interests and concerns into
consideration, while the state’s initiative to development
of those resources would be sensitive to local perceptions
and expectations.

Once a municipality®s coastal policy plan had been approved
by the Coastal Policy Council, state agencies, the adopting
municipality, and other parties could act to implement that
plan. Parties anticipating activities iIn the coastal zone
would be required to conduct those activities iIn conformity
to the approved coastal management plan. If that plan had
teen adopted by a municipality (like the North Slope
B?rough), the plan would be tagged the "approved district
plan.™

During the course of an approved district plan®s
implementation phase, AS 46.40.100 is significant. That
statute says, In effect, that eilther ''side''--the state or a
municipality--can secure a review by the Council to
ascertain whether the party responsible was conducting
activities iIn the coastal zone i1n a way that followed the
previously-approved plan. These are i1dentified as
"compliance determinations™ or '‘consistency determinations."
Under AS 46.40.100(b), third parties could also seek a
review and determination of compliance. If implementation
was not In compliance with the approved plan, the section
cited spells out the nature of the Council®s review and the
decision that may be rendered, and confers authority on the
superior court to enforce a Council determination.

*
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One other statute iIs a factor iIn the material you submitted.
It 1s a statute that sets time limits on '‘reconsideration'
of an agency decision. Under AS 44.62.540(a), a subsection
of the state"s Administrative Procedure A.Ct,

(@n] agency may order a reconsideration of
all or part of the case on |ts own motion or on
petition of a party. The power to order a recon-
sideration expires 30 days after the delivery or
mailing of a decision to the respondent. If no
action i1s taken on a petition within the time
allowed for ordering reconsideration, the petition
IS considered denied.

In other words, 1If, after making a decision under the
Administrative Procedure Act, an agency recelves a
reconsideration petition, i1t then has 30 days to reconsider
i1ts earlier decision. |If 1t does nothing within that window
period on the reconsideration petition, that petition for
reconsideration is deemed denied.

THIS PROCEEDING:~

Lease sales In a coastal zone are subject to the Alaska
Coastal Management Act (AS 46.40). |Insofar as prospective
state lease sales would be scheduled for tracts iIn the
coastal zone of the North Slope Borough, the Department of
Natural Resources had to assure that i1ts proposed lease sale
would be in conformance with the approved district plan of
the North Slope Borough.

In this Instance, the commissioner of natural resources de-
termined (in late September, 1988) that proposed Lease Sale
55 would be consistent with the district plan of the North

Slope Borough. The Lease Sale could go forward on schedule.

At virtually the same time (late September, 1988), Trustees
for Alaska sought a "‘consistency review hearing.” That pro-
ceeding was for the purpose of having the Alaska Coastal
Policy Council determine that, i1f Lease Sale 55 went forward
as scheduled, the North Slope Borough®s district plan was
not being properly complied with. As the record indicates,
two months later, in mid-November, the division of govern-
mental coordination (acting for the Alaska Coastal Policy
Council) refused Trustees™ petition, citing failure of
Trustees under applicable program regulations to make a



Senator hike Szymanski
Page 5
August 16, 1989

necessary showing of evidence ~f the lease sale's
noncompliance with the approved district plan.

In December, 1988, Trustees submitted a petition seeking
reconsideration of the director®s decision, and presumably
submitting additional Information of ostensible
noncompliance of Lease Sale 55 with the approved district
plan. No action was taken by the Alaska Cc ,stal Policy
Council until more than six months later (June 28, 1989).
Then, at that time, the Coastal Policy Council, iIn the words
of the pertinent legal document,

. . . took up Trustees®™ 12/22[/88] Petition for
Reconsideration and decided to grant Trustees a
hearing for the purpose of determing whether DNR
failed to implement, enforce, or comply with the

orth Slope Borough®"s approved coastal management
plan] as to [Lease] Sale 55.

However, while the Cot :il ordered a consistency
determination hearing, apparently the steps necessary to
schedule that hearing were not promptly taken.

One month later (July 20, 198%), the il companies®™ counsel
prepared and submitted to the Alaska Coastal Policy Council
Its own "petition for reconsideration.” In that petition,
companies® counsel questions the June 28, 1989, decision of
the Alaska Coastal Policy Council to allow Trustees for
Alaska to raise a late challenge to Lease Sale 5. 1711
skip a discussion of the reasons cited by the companies;
they are detailed iIn the brief.

The director of the governmental coordination division
immediately referred the matter to the attorney general.

The attorney general®s opinion, 1issued in late July,
concluded that the challenge brought by Trustees for Alaska
in December, 1988, and allowed by the Council in June, 1989,
should not have bcon granted. It cites two reasons:

(@O AS 44.62.540(a), limiting reconsiderations to a 30
day period, 'deprived the [Alaska Coastal Policy]
Council of jurisdiction to act on [Trustees®] Petition
for Reconsideration [of] December 23, 1988 . . . .
Citing cases from California construing similar
administrative procedure act provisions, the Attorney
General"s opinion finds that AS 44.62.540(a) 1is
applicable to Council decisions and operates in this
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Instance as a jurisdictional bar to agency action after
expiration of the applicable time period--in this
instance, 30 days. [In other words, the director and
Council waited too long to respond to Trustees®
December, 1988, petition for reconsideration.

@ Alternatively, the attorney general rejected the
notion that Trusteesl December, 1988, petition for
reconsideration was In effect a new petition, and
should still be acted upon. Citing a recent Alaska
supreme court decision, Sublett v. Commercial Fisheries
Entry Commission, 773 P.2d 952, (Alaska 1989 ” it
concluded that '"[the legal p]rinciples of res judicata
and collateral estoppel preclude collateral attack
could not be made on a final agency decision made iIn an
adjudicatory hearing." In this iInstance, the opinion
said, even 1If the Council gave Trustees®™ a belated
higring, "Its decision after a hearing would be of no
effect.”

The attorney general’s opinion concluded that the
consistency determination hearing that had been ordered by
the Alaska Coastal Policy Council iIn December, 1988, should
be abandoned. (This office may review the case principally
relied upon, Sublett v. CFEC, In the course of its
preparation of the annual oversight report later this
interim.)

At the time you submitted this material for review by this
office, two unresolved i1tems are presented: (1) the Coastal
Policy Council decision to schedule Trustees®™ consistency
determination hearing as had been approved back in December
and approved in June, and (2) the decision by the Council as
to_ghe oil companies®™ petition to set that promised hearing
aside.

The attorney general®s opinion (page 8) urged the Council tc
vacate I1ts order granting Trustees for Alaska a hearing. It
also called attention to the fact that, because the oil com-
panies®™ counsel®s petition was also i1tself a "petition for
reconsideration,' AS 44.62.540(a) operated to require some
decision by the Council within the next following 30 days.

The Council met by teleconference on July 28, the 30th day
deadline.
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The concluding paragraph of the attorney general®s opinion
said, iIn pertinent part:

. - - The deadline for action on Lessee®s Petition
1Is July 28, 1989. Therefore, if the Council 1is
prepared to reconsider, but not yet prepared to
vacate the order setting a hearing, It may prefer
to grant the [Lessee®"s] Petition to Reconsider and
suspend the order setting a hearing, pending full
consideration at 1ts next meeting on whether to
vacate the order setting a hearing. In any event,
the Council must act on Lessee"s Petition on or
before July 28, 1989, or Lessees" Petition will,
by operation of AS 44.62.540(a), be deemed
conclusively denied.

(Emphasis i1n original.)

From my perspective, 1t appears that the Coastal Policy
Council has only partially responded to the attorney
general"s advice.

Apparently to try to avoid getting caught under AS
44.62.540(a) as to the oil companies petition to reconsider,
the Council acknowledged that petition, but took no other
action on it. The motion before the Coastal Policy Council
during the recent teleconference was to

. . . acknowledge that we [the Coastal Policy
Council] did receive the [oil companies®™] petition
and do nothing [with 1t].

Transcript of the July 28, 1989, teleconference meeting, at
page 25. Much later iIn the course of the meeting, the maker
of the motion clarified:

Okay, my motion s not to do anything with the [oil
companies®™ reconsideration] petition.

My motion s just to acknowledge 1t and not to do any-
thing with 1t. [Indisc.] My motion was to go ahead
with the hearing in Kaktovik.

That motion was adopted by an 8-7 vote. Transcript, pp. 69,
70.
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The Council decided during the teleconference that at its

next meeting, tentatively scheduled for September 26, the

Council would schedule time to reconsider the Trustees for
Alaska petition. As recorded iIn the minutes, this iIs the

motion by Ms. Rutherford, the authorized alternate repre-

senting the commissioner of community and regional affairs
a member of the Council:

I move to reconsider the June 28th decision to
hold an adjudicatory hearing to review the
substance of the coastal consistency determination
for Lease Sale 55, and instead, to hold a public
hearing to receive testimony of the Kaktovik
people to enable the Council, the [Coastal Policy
Councill, to develop policy for future permitting
decisions.

Transcript, at page 67. Later iIn the proceedirgs there ap
peared this exchange relative to clarification of that
motion:

MS. CAULFIELD: . . . [M]y understanding of Marty
[Rutherford®s earlier] motion that"s now on the
table ... is just this: to move to reconsider

the June 28th decision to hold an adjudicatory
hearing to review the substance of the consistency
determination for Lease Sale 55. I"m going off my
notes, not off a court recording here, but that"s
what 1 have. Perhaﬁs Marty [Rutherford] could
verify that that"s her motion -

MS. RUTHERFORD: That was my motion.

MS. CAULFIELD: Excuse me. [Council member] Norm
Cohen has asked me the effect of the motion. My
understanding iIs the effect of this motion IS just
to leave open the option for the [Coastal Policy]
Council to reconsider that decision, not to lean
in one direction or another on what happens when
they do reconsider. All of that reconsideration
occurs at the next meeting, and there will be
another vote either, you know, affirming the June
28th decision or changing Iit.

MS. RUTHERFORD: Call the question.
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;Qe ggtion was adopted by a vote of 8-6. Transcript, pp-
30, ]

My sense iIs that, rather than set aside the earlier
decision, the Council will carry through with 1ts June 28
hearing order Kurt Frederiksson of the division indicated
that the Council would likely schedule a consistency
determination iIn Kaktovik in October.

Thus, the Council appears to be on a course that may well be
at odds with the Department of Law"s suggested guidance in
this matter: recall the portion of the opinion concluding
that "even 1f the Council held a hearing, iIts decision after
a hearing would be of no effect.'" Opinion, p. 8.

Earlier, 1 said I saw no need for a legislative fix. Let me
amplify.

The first of the two statutes in guestion, AS 44.62.540(a),
applicable to reconsiderations -f certain administrative
decisions, defines a limit on aoministrative actions. This
notion of a limited period for review iIs fairly standard in
most state administrative procedure acts. It Is iIntended to
impart finality to agency actions, so that an agency cannot
stall and a disgruntled party is not left to wait
indefinitely but rather can use the courts as an avenue of

review or appeal. Nothing unusual appears to have occurred
with reference to this provision.

The second provision, AS 46.40.100, relating to securing
oversight, compliance, and enforcement under district
coastal management plans that have received approval of the
Coastal Policy Council, 1is an essential element of the
political ccmpromise that underpins the Alaska Coastal
Management Act. As you can see, In the present dispute,
both sides--Truscees for Alaska and counsel for the lessee
oil companies--have cited and relied upon the provision iIn
directing the respective petitions to the Council®s
attention. Although my exposure to the practical
application of this statute i1s extremely limited, as a legal
matter the compliance determination and enforcement
provisions of this statute seem to be working as intended.
Nothing i1n the facts of this squabble suggests that the
provision is In need of modification.
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Two other points bear mention:

First, the Alaska Coastal Policy Council seems to have com-
mitted 1tself (in June, 1989) to convening a consistency
determination hearing on the Trustees for Alaska petition.
In the course of the July 28 teleconference, one member of
the Council persuasively argued that the scheduled hearing
should proceed as scheduled:

MR. GOODWIN: . . .[W]hy do we want to reconsider
this? We®"ve made a decision to go ahead and have
a [consistency determination] hearing. If we
reconsider this decision, then In effect we"re
saying no to Kaktovik. That"s why | made the
motion that we just acknowledge 1t and not do
nothing to it, which iIn effect, would deny the
petition. And that"s what I want. I want to see
that happen.

Transcript, page 6l1. The thread of the proceedings of the
Council from that point forward favored, by tie narrowest
majority, keeping the Coastal Policy Council®s commitment to
the residents of Kaktovik under the Trustees®™ petition,
iIrrespective of the Attorney General®s advice that any
decision based on the belated hearing "would be of no
effect." Opinion, p. 8.

Second, iIn the course of its disposition of the two
positions, the Council apparently received inconsistent
advice from the Department of Law. Quite early in the
course of the recent teleconference, this exchange appears:

MR. GOODWIN: - - - I would like to ask that
Council members consider not doing anything on
this thing here. Let it go its way like we
handled the first one. We are putting oil
companies before the people, and 1It"s not right.
We see what happened In Prince William Sound, and
I an afraid that 1t something happens up there [at
Demarcation Point] it could be worse, because
there 1s a lot of 1ce up there and oil won"t
evaporate when there"s cold weather around, and
there are a lot of things that can happen.

think the Attorney General®s Office didn"t do i1ts
work right the rirst time, and now we"re *acec*
with them trying to correct themselves. | think
we ought to just go ahead and let them defend us
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in court. 1 think that they have that obligation.
Let"s not do anything and let 1t go on Its way.
And 1 really want to see that we have our decision
to have a hearing in Kaktovik go through. I want
to hear from them people, up there Tirst. - -

MR. GROGAN [JAlaska Coastal Policy Council Chair
Bob Grogan]: ... JIﬂn behalf of the State
certainly, |1 definitely appreciate the
responsiveness and willingness of the public
members all over the State to, onvery short
notice, come together to deal with this i1ssue. It
think all of us have been frustrated by the
dramatic change iIn the Department of Law"s
position since our last meeting. | think we"ve
all expressed some of that to this point. But I
think what we need to do now iIs try to focus as
best we can on what is before us. .-

MS. KERTTULA [Assistant Attorney General Beth
Kerttula, advising the Council diiring the
teleconferenced meeting]: - - Id like to
apologize right at the beginning for any confusion
or difficulty that has arisen because of prior
differing advice from the Attorney General®s
Office. | take to heart Mr. Goodwin®"s comments
and can understand how difficult i1t Is when you
first heard one thing and then only have an
opinion that says something differently. 1 can
only say that we are all human, and when you deal
wxt.1 something for the first time and you give
off-the-cuff advice, Tt "s often difficult to be
correct on the matter.

Transcript, pp- 2-4, emphasis added. Later iIn the
proceedings, Mr. Goodwin returned to the subject:

MR. GOODWIN: . . . [I]n the Tirst place,
[indisc.] we ought to decide whether or not we
want to defended by the Department of Law.
We"re give[n] two opinions that are completely
apart within one montHT And I wouldn®t feel
comfortaole having a lawyer defend me iIn court
over something like that. .

Transcript, p. 37, emphasis added. So 1t appears that a
dramatic change in the advice given to the Coastal Policy
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Council by the Department of Law has contributed to the con-
fusion and complications that have arisen In conjunction
with this matter.

I trust this is sufficient for your purposes. If the memo-
randum or the issue raises questions, please contact me.

JC :mi
wkmi4/066



ENCLOSURE H

ALASKA COASTAL CONSISTENCY REVIEW PROCESS
FOR STATE AND FEDERAL PERMITS
OVERVIEW

Coastal projects which require state and/or federal permits,
leases, and other approvals are subject to regulations adopted in
March 1984, entitled Project Consistency with the Alaska Coastal
Management Program (6 AAC 50). The project consistency review
regulations direct state resource agencies and the Division of
Governmental Coordination (DGC) to review coastal projects
according to the procedures and timeframes specified In the
regulations. Projects are reviewed to ensure they are consistent
with the standards of the Alaska Coastal Management Program
(ACMP) and approved district programs.

The consistency review regulations require the state to conduct a
review of coastal projects in a manner that is significantly
different from the way iIn which non-coastal projects are re-
viewed. The regulations enhance the role of coastal communities
In state decisionmaking beyond that of individual state agency
"public notice" provisions. The following briefly describes
these major distinctions:

1. Project Based Review: All state and/or federal permits
for a project are processed iIn a single review of the
project. This eliminates duplicative reviews of the
same project for different permits.

2. Coordinated Review: When a project requires permits of
two or more state agencies or a federal permit, DGC
coordinates the project review and renders a conclusive
consistency determination on behalf of all the state
resource agencies. If permits from only one state
agency are required ther. that state agency coordinates
the consistency review. This provides applicants with
a single state agency contact to coordinate the project
review and, If necessary, resolve any outstanding
conflicts.

3. Mandatory Review Deadlines: Specific 30 or 50 day
timeframes are established for completing the consis-
tency review and issuing state permits.

4. Due Deference: State resource agencies and affected
coastal districts are given the opportunity to comment
on a project"s consistency with the ACMP. Deference
must be given to the comments of coastal districts
regarding a project"s consistency with the districts
approved program. Deference must also be given to the
expertise of the state resource agencies relative to
their areas of responsibility.
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5. Consensus: The conclusive consistency determination
reflects a consensus reached by the project applicant,
state resource agencies, and affected coastal district.
Any one of these parties may elevate a proposed consis-
tency determination to a higher administrative level
for further review.

In addition, Table 1 summarizes the number of projects reviewed
since January 1984, and the results of those reviews.

Consistency Pet? _mination Appeals

There 1s no provision iIn the consistency review regulations for
appeal of a conclusive consistency determination. However,

appeal procedures are available under the iIndividual state agency
permit authorities used to enforce the consistency determination.

In 1984, the Department of Environmental Conservation (OEC)
questioned i1ts role In adjudicating ;ermit issues directly
related to a conclusive consistency determination rendered by the
Division of Governmental Coordination (DGC). |In response (at-
tachment 1) the Department of Law found that:

"A conclusive consistency determination rendered by DGC is
implemented through the existing permitting and other
authorities of state and federal agencies. |If a project
requires certain stipulations or conditions to ensure its
consistency with the ACMP, the project consistency deter-
mination will state those stipulations or conditions, and
identify the state or federal permit In which each stipu-
lation must be included. 6 AAC 50.120(b). The enforcement
of a consistency determination and the implementation of the
ACMP depends upon the resource agencies. The Alaska Coastal
Management Act (@ACMA) does not establish any iIndependent
permi“"ting or enforcement authority.'" Furthermore, "A
finding that a project is consistent with the ACMP does not
by 1tself authorize any activity. The individual agency
permits or approval authorize activities subject to
appropriate stipulations as required by the project consis-
tency determination. In the absence of any provision for
appeal from a project consistency determination, we believe
that the existing statutory authority for the review of
individual resource agency decisions should be construed to
allow simultaneous review of the aspects of those resource
agency decisions which implement the ACMP. In other words,
we believe that your authority to adjudicate decisions made
by DEC pursuant to 18 AAC 15.200 — 18 AAC 15.310, 1includes
authority to adjudicate those stipulations and conditions on
DEC permits or approvals whi.ch are or may be required by a
conclusive project consistency determination.™
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To date, uniform appeal procedures have not been adopted by the
Coastal Policy Council for consistency determinations applicable
to state permits. However, appeal procedures do exist for
determinations associated with federal permits. Procedures also
exist for mediation of disputes between the state and federal

agencies regarding consistency of direct federal actions with the
ACMP..

As provided under section 307(c)(3), of the federal Coastal Zone
Management Act (CZMA), federal permit applicants may appeal state
conclusive consistency determinations to the U.S. Secretary of
Commerce, To date, only one federal permit applicant has
appealed a state consistency determination to the Secretary of
Commerce.

Under section 307() of the CZMA, the secretary may mediate
disagreements between federal agencies and the state regarding
the consistency of direct federal actions. To date, there has
only been one case where the Secretary was requested to mediate a
dispute regarding consistency with the ACMP.

1g89110201kfg
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TABLE 1

Consistency Reviews Summary

January 1, 1984 - August 31, 1989

Total Number of Projects Reviewed:

Projects found Consistent:
Projects found Inconsistent:

Average Number of Days in Review
Reviews concluded at Regional
Level (2796):

Reviews Elevated to Directors
or Commissioners for Decision (3l):

1g89110201kfg
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M E M O R A N D U M State of Al aska

To: Honorable Richard NevA ONTE: August 16, 1984
Commissioner
Dept, of Environmental Conservative: 366-072-85

TELEPHONE NO: 465_3600

FRON - Norman C. Gorsuch SUBJECT: Review of Auk Nu
Attorney General Cove project
i consistency
:a L. Davis. determination

Assistant Attorney General
Department of Law / Juneau

This responds to your notice dated August 1, 1934,
raising questions regarding the adjudicatory hearing you have
granted regarding this project. You state that the requestor
raises matters fTor adjudication which are beyond your depart-
ment®"s jurisdiction. Without identifying those matters in
particular, you make reference to the project consistency review
process under 6 AAC 50. You also inquire regarding the effect of
a recent superior court ruling related to your authority to
implement the Alaska Coastal Management Program (ACMP). City of
Angoon, et al. v. Alaska Department of Environmental Conserva-
tion, et al. , 1JU-82-1y19 Civil (Super. Ct. , First Jud. Dist.,
Feb. 10, T9TT3). Second you ask how a stay of your department®s
decision would affect the project as a whole.

This memorandum responds to your questions related to
your authority to 1implement the ACMP. Tom Jahnke, who will
represent your regional office iIn this adjudicatory proceeding,
will respond to questions regarding the issues for an adjudi-
catory hearing, including the effect of a stay if granted.

All state agencies are required to administer their
responsibilities in conformance with the ACMP. AS 46.40.200. In
order to ensure agreement anfong state agencies oh ;the application
of the ACMP standards to any project which requires approval of
more than one agency, and to avoid unnecessary duplication of
agency effort in applying those standards, the Office of Manage-
ment and Budget (OMB) 1s statutorily designated to "‘render, on
behalf of the state, all federal consistency determinations and
certifications authorized by sec. 307 of the Coastal Zone Manage-
ment Act of 1972, as amended, 16 U.S.C. sec. 1456, and a conclu-
sive state consistency determination when a project requires two
or more state or fTederal permits, leases, [r.I av.thorizations."
AS 44.19.145(a)(11). This language was added to the enabling
legislation for OMB effective July 15, 1983. Sec. 20, ch. 63,
SLA 1983. Regulations implementing this authority through the
division of governmental coordir “on (DGC) of OMB were effective
March 11, 1984. See b AAC 50. ose regulations provide for an

-21-
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Honorable Richard NevA August 16, 1984
Commissioner, DEC Page 2
File no. 366-072-85

interagency review process to be coordinated by DGC for a multi-
ple permit project, or by a resource agency for a project re-
quiring approval only by that agency.

A conclusive consistency determination rendered by DGC
is_implemented through the existing permitting and other author-
ities of state and fTederal agencies. IT a project requires
certain stipulations or conditions to ensure its consistency with
the ACMP, the project consistency determination will state those
stipulations or conditions, and identify the state or federal
ermlt in which each stipulation must be included. 6 AAC 50.-
120 The enforcement of a consistency determination and ther
imp ementatlon of the ACMP depends upon the resource agencies.
The Alaska Coastal Management Act (ACMA) does not establish any
independent permitting or enforcement authority. */

This i1nteragency review procedure established under
6 AAC 50 reflects the Ilegislative policy which accompanied
adoption of the Alaska Coastal Management Act. Specifically, the
legislative declared that i1t is the policy of the state to:

(D preserve, protect, develop, use, and where
necessary, restore or enhance the coastal
resources of the state for this and succeeding
generations;

(@ encourage coordinated planning and decision
making In the coastal area among levels of govern-
ment and citizens engaging In or affected by ac-
tivities i1nvolving the coastal resources of the
state;

(3 develop a management program which sets out
policie™s, objectives, standards and procedures tc
guide and resolve conflicts among public and pri-
vate activities involving the use of resources
which have a direct and significant impact upon

*/ The ACMA does authorize the Coastal Policy Council to hear
petitions showing that a district coastal management program is
not being properly implemented. AS 46.40.100(b). A petition may
be filed under this section by a coastal resource district, a
citizen of the district, or a state agency. The district program
for the City and Borough of Juneau, which includes Auk Nu Cove,
has not yet been adopted by the Coastal Policy Council.
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the coastal land and water of the state;

(4 assure the participation of the public,
local governments, and agencies of the state and
federal government iIn the development and imple-
mentation of a coastal management program;

utilize existing governmental “structures
and authorities, to the maximum extent feasible,
todachleve the policies set out in this section;
an

(6) authorize and require state agencies to
carry out their planning duties, powers ~ancl
responsibilities ana take actions authorized bv
Taw with respect to programs affecting the use or
the resources of the" coastal area 1In accordance
with the policies set out iIn this sectlon and the
guidelines and standards adopted by the Alaska
Coastal Policy Councir~under AS 46.571

Sec. 2, ch. 84, SLA 1977 (emphasis added), In particular, the
project consistency review process encourages coordinated deci-
sion making in the coastal area among state agencies and utilizes
existing governmental structures and authorities to the maximum
extent feasible to implement the ACMP.

The project consistency review process does moc. en-
croach on the iIndependent statutory authority of the individual
resource agencies. Each agency retains sole discretion regarding
the 1issuance of applicable permits or other approvals iIn accor-
dance with 1ts own statutes and regulations. 6 AAC 50.130. In
addition, each agency must include iIn any permit or other ap-
proval those conditions specified by the project consistency
determination which are necessary to ensure compliance with the
ACM? 1n the particular activity authorized by that permit or ap-
proval. 6 AAC 50.120(b). These stipulations are generated not
by DGC but the resource agencies, coastal districts, and other
(igg?e)nters iIn the review process. 6 AAC 50.070(h); 6 AAC 50.-

a

The superior court decision which you referenced was
decided before the implementation of this coordinated project
consistency review process. City of Angoon v. State, supra.
That decision does not offer much guidance regarding the review
of consistency determinations made under 6 AAC 50. There 1s no
provisioi iIn 6 AAC 50 or in the Alaska Coastal Management Act,
authorizing appeal from a project consistency determination,
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although the Coastal Policy Council, an noted, has the authority
to hear petitions alleging that an approved district program Iis
not being properly implemented. AS 46.40.100.

A project, consistency determination reflects the agency
consensus regarding final actions to be taken by the individual
agencies to ensure that their permit decisions are consistent
with the ACMP. 6 AAC 50.070. A finding that a project is iIncon-
sistent with the ACMP may be appealed by the applicant to the
federal Department of Commerce under 16 U.S.C. 8 1456(c)(3)(A) 1if
the project requires a fMeral agency permit. A finding that a
project i1s consistent wi.. the ACMP does not by itself authorize
any activity. The individual agency permits or approvals author-
1ze activities subject to appropriate stipulations as required by
th project consistency determination. In the absence of any
provision for appeal from a project consistency determination, we
believe that the existing statutory authority for the review of
individual resource agency decisions should be construed to allow
simultaneous review of the aspects of those resource agency deci-
sions which implement the ACMP. In other words, we believe that
your authority to adjudicate decisions made by DEC pursuant to
18 AAC 15.200 — 18 AAC 15.310, 1includes authority to adjudicate
those stipulations and conditions on DEC permits or approvals
which are or may be required by a conclusive project consistency
determination. Issues relating to activities authorized by
another agency or relating to the ACMP generally may be addressed
by appealing the agency permit or other the project consistency
detergination as provided iIn the Alaska Rules of Appellate
Procedure.

We realize that a single project consistency determina-
tion may be potentially challenged in more than one administra-
tive forum 1T the project requires more than one permit. There
IS at present no provisionefor the consolidated4adjudicatory or
appellate review of the permit decisions and consistency deter-
mination required for a single project. However, i1f a full and
fair opportunity for review iIs provided iIn a single administra-
tive forum, 1t may be argued that subsequent challenges are
barred by principles of administrative economy, election of
remedies, and res judicata.

The consistency determination for the Auk Nu Cove
project (Auke Bay 103), included ten stipulations to be attached
to" your certificate of reasonable at urance. All of those
stipulations i1mplement the habitat a air, land, and water
quality standards of the ACMP. The Aul u Cove project does not
require a permit from the Alaska Depaiorient of Fish and Game.
State authority over dredging and TfTilling required for the
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driveway, parking loe and the location of the sewer outfall line
IS exercised through your department"s certificate of reasonable
assprance under section 401 of the Clean Water Act, 33 U.S.C.
8§ 1341, which pertains to the permit to be issued by the U.S.
Army Corps of Engineers under section 404 of the Clean Water Act,
33 U.S.C. § 1344 In this situation, the ACMP habitat standards
are appropriate applied through your 401 certificate to the
activities authox™cd by the 404 permit. We believe that you are
authorized to adjudicate this aspect of your authority In accor-

(igngfo with the procedure set out In 18 AAC 15.200 - 18 AAC

However, you do not have authority -p adjudicate ques-
tions related to the application of ACMP stanu,ds to activities
which are not authorized or certified by your agency (e.g. activ-
i1ties authorized by local building or planning and zoning codes,
or authorized by another state agency or federal agency not sub-
ject to your certification requirement). Such issues may be re-
viewed pursuant to appeal procedures applicable to the appropri-
ate local, state or federal agency.

DGC has convened a working group among the resource
agencies to consider revisions to the project consistency review
regulations. 6 AAC 50. Any recommendations regarding the need
for a separate appeal procedure for project consistency deter-
mination should be referred to DGC. In the meantime, 1f 1ssues
arise iIn the contextof this or another adjudicatory hearing
which require the application of ACMP standards to activities not
authorized or regulated by DEC, you may inform interested parties
that theymay pursue an appeal from the agency which permits
those activities, or from DGC project consistency determination
In the superior court as provided, in the Alaska Rules of Appel-
late Procedure.

* , * -1

Should you have any further questionsregarding this

matter, please do not hesitate to contact me.

LLD:djc

cc:  Robert Grogan
Dorothy Douglas
Wendy Wolfe
CMB/DGC

Thomas Jahnke
Dept, of Law
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Original sponsor(s) : Resources Committee
IN THE SENATE BY THE C&RA COMMITTEE

CS FOR SENATE BILL NO. 500 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: MAn Act relating to the Alaska Coastal Policy Coun-

cil."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Section 1. AS 46.40.100(b) isrepealed and reenacted toroad:

(b) On petition of an applicant for a project, a coastal
source district, or a state agency, stating tnat a district coastal
management program is not being implemented by a state agency during a
state consistency review process for a particular project, the council
may convene a public hearing held to consider the matter. The peti—
tion may be filed only within the five days following the notice to
the petitioner of the decision by the resource agency commissioners
following a project consistency review that has been reevaluated at
higher 1levels within the departments. At a hearing held under this
subsection, the council shall determine 1if the state agency has fol—
lowed the project consistency review procedures and has properly
considered enforceable policies and standards during the project
consistency review and if the use j1 activity for which the pernmit,
license, or approval 1is granted 1is consistent with the district
coastal management program and the vregulations adopted wunder it.
After the council has reviewed the petition and held the hearing, the
council may

(@) dismiss the petition for failure to prove that the
agency was acting improperly;
(2) make an appropriate recommendation to the state agency;

“1- CSSB 500 (C&RA)
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1 and

2 3) revise the Alaska Coastal Management Program under

3 AS A6.A0.010(c) .

4 * Sec. 2. AS A6.A0.100(c) 1is repealed and reenacted to read:

d (©) On the petition of a resident of the district, a coastal
6

resource district, or a state agency stating that an approved district

! coastal management program 1is not being properly implemented by a
8 coastal resource district or state agency 1in its general implementa—
oI tion of law and regulations within the coastal area, the council may
0 convene a public meeting to consider the matter. A petition may be
1 filed at any time and shall demonstrate that the petitioner sought to
12 resolve thematter with the coastal resource district or the state
1 agency before filing the petition and 1is willing to participate in
o efforts by the council to resolve the matter 1informally before a
b hearing 1i1s held by the council. If the council holds the public
€ hearing, it shall determine if

o (1) a coastal resource district has

B A) properly adopted and enforced zoning or other
B regulations;

D (B) properly considered enforceable policies and
A standards of 1its coastal management program approved by the
2 council during local implementation of variances or local consis—
5 tency reviews; and

4 (C) followed the procedures approved by the council
2 for implementation of the district®s coastal management program;
5 and

2 (2) a state agency has

o (A) generally followed procedures approved by the
29

council for state agency implementation;

CSSB 500 (C&RA) -2-
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® properly considered enforceable policies and
standards of a coastal management program approved by the council
during project consistency reviews; and

(© satisftactorily performed coastal management re-
sponsibilities required by law, regulations, or a reimbursible
agreement.
3. AS A6.A0.100(d) 1is repealed and reenacted to read:
(d After a hearing held under (¢) of this section, the council

(@O dismiss thepetition for a failure to prove that the

coastal resource district or the state agency was acting improperly;

(@ direct the coastal resource district or the state

agency to take action the council considers appropriate; and

A revise the Alaska Coastal Management Program under

AS A6.20.0° (C).

* Sec.

A6.A0.100(e) 1i1s amended to read:

(¢) Notwithstanding the powers conferred on the council under

G - (@ of this section, the council may rict review a case under ()

of this secLiuti 1f action by a state agency has been challenged as

inconsistent with the Alaska Coastal Management Program. The superior

courts of the state have exclusive appellate jurisdiction over that

action TTO ENFORCE LAWFUL ORDERS OF THE COUNCIL].-

* Sec.

5. AS Ab.AO0.I00 i1s amended by adding a new subsection to read:
(@ In this section, the ''resource agency commissioners' are
(@O the commissioner of natural resources;
(@ the commissioner of fish and game; and

(® the commissioner of environmental conservation.
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6 -VEIEQR. j1 |G- AV2AritsSFivi( C,U)118<0". U>/12/90

cn~d HAleville-. vV, —

Original sponsor(s); Resources Committee

IN THE SENATE BY THE C&RA COMMITTEE
CS FOR SENATE BILL NO. 500 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the Alaska coastal management
program."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS A6.A0.100(b) 1s repealed and reenacted to read:

ok
@® On petition of an applicant for a project/ anAcoastaI re-

source district, [or a state resource agencyjj stating that a district
coastal management program is not being “implemented by a state coor-
dinating agency during a state consistency review for a particular
project [as required by regulations!, the council may convene a public
[hearing}held to consider the matter. The petition may be filed only

p- fece.v.pt
within the five days following delivery of the notice to_ the peti-

] d e d e r d t Recfoas cf-Jta5"ole"
tionerf of a proposed [decision by the .resource agencAjesHbmmissioners

b
%Ilgﬁing] a project consistency review. A (hearing] must be held within
30 days after the fTiling of the petition. The council (may allow a

MOS)*
15-day extension )to morejfully cqgnsider the matter and render a deci-

vIiQijfuri B doxjs o
sion,; At a lhearing\ held under Shis subsection, the council shall
5%?%% iIf] the state coordinating agency has followed the project
consistency review procedures and has properly considered enforceable
policies and standards during the project consistency review and if
the use or activity éfor \/\hithEC’it'Ji-é permit, license, or approval [is
grantedjis consistent with the district coastal management program and
the regulations adopted under 1t. After the council has reviewed the

petition and held the hearing, the council may™-r/ WHtite-
(@D dismiss the petition for fTailure to prove that

-1- CSSB 500 (C&RA)
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state coordinating agency was acting improperly;

(@ make an appropriate recommendation to the resource
agency commissioners before the coordinating agency renders a consis-
tency determination; and

(©)) revise the Alaska Coastal Management Program under
AS 46.40.010(c).

* Sec. 2. AS 46.40.100(c) 1s repealed and reenacted to read:

© On the petition of a resident of the district, an™co:
resource district, or a state agency stating that an approved district
coastal management program is not being properly implemented by a
coastal resource district or state agency In its general implementa-
tion of law and regulations of the Alaska coastal management program,
the council may convene a public meeting to consider the matter. A
petition may be TfTiled at any time and shall demonstrate that the
petitioner sought to resolve the matter with the coastal resource
district or the state agency before filing the petition and is willing

to participate in efforts by the council to resolve the matter in-

odblic-
formally before a (hearing] is neld by the .council. . If the council
holds the public (hearing]} i1t shall [determine if] 1

(D a coastal resource district has

(A properly adopted and enforced zoning or other
regulations;

(B) properly considered enforceable policies and
standards of 1ts coastal management program approved by the
council during local i1mplementation of variances or local consis-
tency reviews; and

© followed the procedures approved by the council
for implementation of the district"s coastal management program;
and

CSSB 500 (C&RA) -2-
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(2) a state agency has
A generally followed procedures approvedby the

council for state agency implementation;

® properly considered enforceable policies and
standards of a coastal management program approved by the council
during project consistency reviews; and

(© satisftactorily performed coastal management re-
sponsibilities required by law, regulations, or a reimbursable
agreement.

* Sec. 3. AS A6.A0.100(d) is repealed and reenacted to read:
(d After a hearing held under (¢) of this section, the council
may CTXj- o n
(1) dismiss the petition for a TfTailure toprove that the
coastal resource district or the state agency was acting improperly;
(2 direct the coastal resource district (or the state
agency] to
. (A adopt an ordinance or procedure that the district
had(recommended}at the time of district program approval;

(B) adhere to existing program procedures;

(© 1mprove internal Alaska coastal management program
procedures and offer regular staff Alaska coastal management
program training;

(D) prepare anendments to a district program; and

(B develop written guidance for the interpretation of

the Alaska coastal management program standards or district

policies; [and]
3 direct the state agenc to
9 y
(A) adhere to existing program procedures;
(B) improve internal Alaska coastal management program
procedures and offer regular staff Alaska coastal

management program ¢training; and
(C) develop written guidance for the interpretation of

the Alaska coastal management program standards or
district policies; and

+C3) revise the Alaska coastal management program under
AS A6.A0.010(c).
* Sec. A. AS A6.A0. 100(e) 1is amended to read:
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) Notwithstandingthe powers conferred on the council under
() - (@ of this section, thecouncil may not review a case under (b)
of this section I1If action bya state agency has been challenged 1n
court as inconsistent withthe Alaska coastal management program. The
superior courts of the state have exclusive appellate jurisdiction
over that action [TO ENFORCE LAWFUL ORDERS OF THE COUNCIL].
* Sec. 5. AS 46.40.100 i1s amended by adding a new subsection to read:
() In this section,

"affected coastal resource district” means a coastal
district as defined iIn AS 46.40.210(2) 1in which a
project i1s proposed to be located, or which may experi-<
ence a direct and significant impact from a proposed
project or the implementation of a district coastdl
management prjgramj

(/) ‘coordinating agency'" means the agency responsible for

>n of the review and the rendering of the

the '‘resource agency commissioners' are
(A the commissioner of natural resources;
(B) the commissioner of fish and game; and

C) the commissioner of environmental conservation.

CSSB 500 (C&RA)
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,4/12/90
Original sponsor(s): Resources Committee
IN THE SENATE BY THE C&RA COMMITTEE
CS FOR SENATE BILL NO. 500 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the Alaska coastal management

program.*’
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OFALASKA:
* Section 1. AS 46.40.100(b) 1s repealed andreenacted to read:

25
26
21
28
29

() On petition of an applicant for a project, a coastal
source district, or a state resource agency, stating that a district
coastal management program is not 1 ing implemented by a state coor-
dinating agency during a state consistency review for a particular
project as required by regulations, the council may convene a public
hearing held to consider the matter. The petition may be filed only
within the five days following delivery of the notice to the peti-
tioner of a proposed decision by the resource agency commissioners
following a project consistency review. A hearing must be held within
30 days after the fTiling of the petition. The council may allow a
15-day extension to more fully consider thematter and render adeci-
sion. At a hearing held under this subsection, the council shall
determine i1f the state coordinating agency has followed the project
consistency review procedures and has properly considered enforceable
policies and standards during the project consistency review and 1f
the use or activity for which the permit, Hlicense, or approval 1is
granted is consistent with the district coastal management program and
the regulations adopted under i1t. After the council has reviewed the
petition and held the hearing, the council may

(@O dismiss the petition for failure to prove that the
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state coordinating agency was acting improperly;

2 (@ make an appropriate recommendation to the resource
3 agency commissioners before the coordinating agency renders a consis-
4 tency determination; and

5 (3 revise the Alaska Coastal Management Program under
6 AS 46.40.010(c).

! * Sec. 2. AS 46.40.100(c) 1is repealed and reenacted to read:

8 © On the petition of a resident of the district, a coast
) resource district, or a state agency stating that an approved district
1 coastal management program is not being properly implemented by a
n coastal resource district or state agency iIn its general i1mplementa-
2 tion of law and regulations of the Alaska coastal management program,
1 the council may convene a public meeting to consider the matter. A
. petition may be filed at any time and shall demonstrate that the
b petitioner sought to resolve the matter with the coastal resource
16 district or the state agency before filing the petition and i1s willing

to participate iIn efforts by the council to resolve the matter 1in-

18 formally before a hearing is held by thecouncil. IT the council
B holds the public hearing, it shall determine if

D (D a coastal resource district has

a (A properly adopted and enforced zoning or other
2 regulations;

2 ®B properly considered enforceable policies and
o standards of its coastal management program approved by the
% council during local implementation of variances or local consis-
2 tency reviews; and

a © followed the procedures approved by the council
2 for implementation of the district®s coastal management program;
29 and
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(@ a state agency has
(A generally followed procedures approved by the

council for state agency implementation;

B properly considered enforceable policies and
standards of a coastal management program approved by the council
during project consistency reviews; and

(©  satisfactorily performed coastal management re-
sponsibilities required by law, regulations, or a reimbursable
agreement.

* Sec. 3. AS 46.40.100(d) 1is repealed and reenacted to read:
(d After a hearing held under (¢) of this section, the council
may
(@D dismiss the petition for a failure to prove that the
coastal resource district or the state agency was acting iImproperly;
(2" direct the coastal resource district or the state
agency to

(A) adopt an ordinance or procedure that the district
had recommended at the time of district program approval;

(B) adhere to existing program procedures;

(© 1mprove internal Alaska coastal management program
procedures and offer regular staff Alaska coastal management
program training;

(D) prepare amendments to a district program; and

(B develop written guidance for the interpretation of
the Alaska coastal management program standards or district
policies; and

(€)) revise theAlaska coastal management program under
AS 46.40.010(c)-

* Sec. 4. AS 46.40.100(e) 1is amended to read:
-3- CSSB 500 (C&RA)
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®) Notwithstandingthe powers conferred on the council under
() - ([ of this section, thecouncil may not review a case under (b)
of this sectior. 1f action bya state agency has been challenged in
court as 1nconsistent withtheAlaska coastal management program. Tha
superior courts of the state have exclusive appellate jurisdiction
over that action [TO ENFORCE LAWFUL ORDERS OF THE COUNCIL].-
* Sec. 5. AS 46.40.100 is amended by adding a new subsection to read:
(™ In this section,

(D ‘'coordinating agency''means the agency responsible for
coordination and facilitation of the review and the rendering of the
decision;

(@ the 'resource agency commissioners' are

Q) the commissioner of natural resources;
® the commissioner of fish and game; and

© the commissioner of environmental conservation.

CSSB 500 (C&RA)
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6-2415A
Cook

4/6/90

BY THE C&RA COMMITTEE

IN THE SENATE
SENATE CONCURRENT RESOLUTION NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
Suspending Uniform Rules 41(b), 24(c),
and 35 of the Alaska State Legislature
concerning SSHB 159.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

That under Rule 54 of the Uniform Rules of the Alaska State Legisla-
ture the provisions of Rule 41(b), Rule 24(c), and Rule 35 of the Uniform
Rules, regarding changes to the title of a bill, are suspended In consid-
eration of Sponsor Substitute for House Bill No. 159, relating to an exemp-

tion from municipal property taxation for natural resources in place.
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6-2236E
Bradlev
4/22/90
Original sponsor(s): Resources Committee
L IN THE SENATE BY THE C&RA COMMITTEE
2 CS FOR SENATE BILL NO. 500 (C&RA)
¥ IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - SECOND SESSION
) A BILL
For an Act entitled: "An Act relating to the Alaska coastal management

program."
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.40.080 i1s amended to read:

0 Sec. 46.40.080. EFFECTIVE DATE OF ALASKA COASTAL MANAGEMENT
= PROGRAM. The Alaska coastal management program adopted by the coun-
L cil, and any additions, revisions, or amendments of the program, take
3 effect upon adoption of an Act [A CONCURRENT RESOLUTION BY A MAJORITY
OF THE MEMBERS OF EACH HOUSE] of the legislature [OR BY A VOTE OF THE
MAJORITY OF THE MEMBERS OFEACH HOUSE AT THE TIME THE HOUSES ARE
N CONVENED IN JOINT SESSION TO CONFIRMEXECUTIVE APPOINTMENTS SUBMITTED
7 BY THE GOVERNOR] .
18 * Sec. 2. AS 46.40.1 0".b) i1s repealed and reenacted to read:
= (b) On petition of an applicant for a project or an affected
D coastal resource district, stating that a district coastal management
z program is not being implemented by a state coordinating age cy during
2 a state consistency review for a particular project, the council may
5 convene a public meeting held to consider the matter. The petition
2

may be filed only within the five days following receipt of a proposed
25

26

determination by the commissioners of the state resource agencies

during a project consistency review. A public meeting must be held
20

28

within 30 days after the fTiling of the petition. The council shall
fully consider the matter and render a decision within 15 days of the
— public meeting. At a meeting held under this subsection, the council

-1- CSSB 500(C&RA)






16
17

19

23
24
25
26
27
28
29

L WORK DRAFT WORK DRAFT WORK DRAFT

shall make a written finding on whether the state coordinating agency
has followed the project consistency review procedures, has properly
considered enforceable policies and standards during the project
consistency review, or if the use or activity authorized by the per-
mit, license, or approval 1is consistent with the district coastal
management program and the regulations adopted under i1t. After a
meeting held under this subsection, the council may

(O dismiss the petition for failure to prove that the
state coordinating agency was acting improperly;

(@ direct the resource agency commissioners or the state
coordinating agency to correct the deficiencies 1identified iIn the
written findings; or

(©)) revise the Alaska coastal management program under
AS 46.40.010(c) -

Sec. 3. AS 46.40.100(c) 1is repealed and reenacted to read:

© On the petition of a resident of the district, an affect

coastal resource district, or a state agency stating that an approved
district coastal management program i1s not being properly implemented
by a coastal resource district or state agency in its general imple-
mentation of law and regulations of the Alaska coastal management
program, the council may convene a public meeting to consider the
matter. A petition may be filed at any time and shall demonstrate
that the petitioner sought to resolve the matter with the coastal
resource district or the state agency before filing the petition. |IFf
the council holds the public meeting, it shall make a written finding
on whether

(D a coastal resource district or a state agency has

Q) properly considered enforceabl

standards of 1ts coastal management program approved by the

CSSB 500 (C&RA) -
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council; and

B followed the procedures approved by the council
for implementation of the coastal management program of the
district or of the state agency; and

(@ a state agency has satisfactorily performed coastal
management responsibilities required by law, regulations, or a reim-
bursable services agreement.

Sec. 4. AS 46.40.100(d) 1is repealed and reenacted to read:
(d) After a meeting held under (¢) of this section, the council
may

(@D dismiss the petition for a Tfailure toprove that the
coastal resource district was acting improperly;

(@ direct the coastal resource district or the state
agency to correct the deficiencies 1identified in the written finding
prepared under (¢) of this section; and

(@ revise the Alaska coastal management program under
AS 46.40.010(c)-

Sec. 5. AS 46.40.100(e) 1s amended to read:
e) Notwithstanding the powers conferred on the council under
G - ([ of this section, thecouncil may not review a case under (b)
of this section If action bya state agency has been challenged 1n
court as iInconsistent withthe Alaska coastal management program. The
superior courts of the state have exclusive appellate jurisdiction
over that action [TO ENFORCE LAWFUL ORDERS OF THECOUNCIL).
Sec. 6. AS 46.40.100 1s amended by adding a new subsection to read:
(® In this section,

(O Taffected coastal resourcedistrict” means a coastal
district In which a project 1is proposed to be located, or that may
experience a direct and significant effect from a proposed project or

-3- CSSB 500(C&RA)
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the implementation of a district coastal management program;

(@ ‘''coordinating agency''means the agency responsible for

coordination and facilitation of the review and the rendering of the

consistency determination;

CSSB 500 (C&RA)

(3 the '"'resource agency commissioners' are
(A the commissioner of natural resources;
(B) the commissioner of fish and game; and

© the commissioner of environmental conservation.



4/17/90

Original sponsor(s) : Resources Committee

1 IN THE SENATE BY THE C&RA COMMITTEE
2 CS FOR SENATE BILL NO. 500 (C&RA)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

) A BILL

6 For an Act entitled: "An Act relating to the Alaska coastal management
! program."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

) * Section 1. AS 46.40.100(b) 1is repealed and reenacted to read:

L ((®)) On petition of an applicant for a project or an affecte
1 coastal resource district, stating that a district coastal management

r

program is not being implemented by a state coordinating agency during
a state consistency review for a particular project, the council may
convene a public meeting held to consider the matter. The petition

may be filed only within the five days following receipt of a proposed

determination by the/[directors7of the state resource agencies during a
project consistency review. A public meeting must be held within 30
days after the fTiling of the petition. The council shall fully con-
sider the matter and render a decision within 15 daysof the public
meeting. At a meeting heldunder this, subjection, the council shall
[ consider™( whdtheryjthe state coordinating agency has followed the
2 project consistenc):g/ review procedures -jpad has properly considered
23

24

enforceable policies and standards during the project consistency

. r"J3 .. . i, -
reviewing %f the use or activity authorized by the permit, license,

% or approval is consistent with the district acoastaL management pro*

2 and the regulations adopted under i1t. After/the douncil has reviewed
21
28

29

the petition and held the hearingJd the council may
(@D dismiss the petition for fTailureto prove that the
state coordinating agency was acting improperly;

~1- CSSB 500 (C&RA)
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(@ direct the state”ggency
C (A) adhere to existing program™prdcedurt

(B 1i1mprove internal Alaska coastal management program
procedures and offer regular staff Alaska coastal management
program training; and

(© develop written guidance for the interpretation of
the Alaska coastal management program standards or district

policiej ’\TandJ’

(€)) revise the Alaska coastal management program

AS 46 .40.010(c).-
Sec. 2. AS 46.40.100(c) 1s repealed and reenacted to read:

© On the petition of a resident of the district, an affecte

coastal resource district, or a state agency stating that an approved
district coastal management program is not being properly 1mplemented
by a coastal resource district or state agency iIn i1ts general imple-
mentation of law and regulations of the Alaska coastal management
program, the council may convene a public meeting to consider the
matter. A petition may be filed at any time and shall demonstrate
that the petitioner sought to resolve the matter with the coastal
resource district or the state agency before filing the petition,£and
iIs willing to participate iIn efforts by the council to resolve the
matter informally before a public meeting is held by the counci|7j It
the council holds the public meeting, it shall make a written finding

on whether .

(D a coastal resource district has A

£la) properly adopted and enforced zoning or other

regulations”

®B A properly considered enftfrcdabl

standards of 1its coastal management program approved by the

CSSB 500 (C&RA) -
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council”™during local implementation of variances or local consis-
tency reviews; and®

(®) followed the procedures approvedby the council
for implementation of the district®s coastal management program;
and

(@ a state agency has
£ a> generally fTollowed procedures approved by the
council for state agency implementation;

(B) properly considered enforceable policies and
standards of a coastal management: program approved by the council
during project consistency reviews; ancf]

(®) satisfactorily performed coastal management re-
sponsibilities required by law, regulations, ora reimbursable

services agreement.

* Sec. 3. AS 46.A0.100(d) 1is repealed and reenacted to read:

(d After a hearing held under (¢) of this section, the council

(@D dismiss the petition for a failure to prove that the

coastal resource district was acting Improperly;

(@) direct thecoastal resource district or the state
N
(A adop t™th ordinance” or procedure that tlie
had described at the time of district program approval;
(B) adhere to existing program procedures;
© 1mprove internal Alaska coastal management program
procedures and offer regular staff Alaska coastal management
program training;
(O) prepare amendments to a district program; and
() develop written guidance for the interpretation of

-3- CSSB 500 (C&RA)
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the Alaska coastal management program standards or district
policies;

(3 direct the state agency to

(A adhere to existing program procedures;

® i1mprove internal Alaska coastal management program
procedures and offer regular staff Alaska coastal management
program training; and

(© develop written guidance for the interpretation of
the Alaska coastal management program standards or district
policies;i/and/

@ revise the Alaska coastal management program under
AS 46.40.010(c)-

Sec. 4. AS 46.40.100(e) is amended to read:
(e Notwithstanding the powers conferred on the council under
() - (@ of thissection, the council may not review a case under (b)
of this section if action by a state agency has been challenged 1n
court as inconsistent with the Alaska coastal management program. The
superior courts of the state have exclusive appellate jurisdiction
over that action [TO ENFORCE LAWFUL ORDERS OF THE COUNCIL]-
Sec. 5. AS 46.40.100 is amended by adding a new subsection to read:
(M In thissection,

(1D ‘affected coastal resource district” means a coastal
district in which a project 1is proposed to be located, or that may
experience a direct and significant effect from a proposed project or
the implementation of a district coastal management program;

(@ ''coordinating agency' means the agency responsible for
coordination and facilitation of the review and the rendering of the
consistency determination;

(3 the 'resource agency commissioners' are

500 (C&RA) 4~
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the commissioner of natural resources;

the commissioner of fish and game; and

the commissioner of environmental conservation.
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