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L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  r e q u e s t e d  a s e c t i o n a l  s u m m a r y  o f  the a b o v e­
d e s c r i b e d  bill.

As a p r e l i m i n a r y  m a t t e r ,  n o t e  t h a t  a s e c t i o n a l  s u m m a r y  of a 
b i l l  s h o u l d  n o t  b e  c o n s i d e r e d  a n  a u t h o r i t a t i v e  i n t e r p r e t a­
t i o n  o f  the b i l l  and t h e  b i l l  i t s e l f  is the b e s t  s t a t e m e n t
of its c o n t e n t s .  If y o u  w o u l d  li k e  a n  i n t e r p r e t a t i o n  o f  the 
b i l l  as it m a y  a p p l y  to a p a r t i c u l a r  set of c i r c u m s t a n c e s ,  
p l e a s e  advise.

S e c t i o n  1 c o n t a i n s  the m a i n  p r o v i s i o n s  o f  the bill.

Sec. 3 6 . 9 0 . 2 0 0 ( a )  r e q u i r e s  the s t a t e  a n d  p o l i t i c a l  s u b d i­
vi s i o n s  to p a y  a p r i m e  c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m­
ance on a p u b l i c  c o n s t r u c t i o n  c o n t r a c t  w i t h i n  14 days of  the 
s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n ' s  r e c e i p t  of  a p a y m e n t  r e ­
q u e s t  f r o m  t h e  c o n t r a c t o r  that c o m p l i e s  w i t h  the contr a c t .

Sec. 3 6 . 9 0 . 2 0 0 ( b )  r e q u i r e s  the s t a t e  or p o l i t i c a l  s u b d i v i­
sio n  to p a y  i n t e r e s t  at a s p e c i f i e d  a m o u n t  o n  the u n p a i d
a m o u n t  o f  a r e q u i r e d  p a y m e n t .  T h e  i n t e r e s t  st a r t s  f r o m  the
15th d a y  a f t e r  r e c e i p t  o f  the p a y m e n t  r e q u e s t .

Sec. 3 6 . 9 0 . 2 0 0 ( c )  r e q u i r e s  the s t a t e  or p o l i t i c a l  s u b d i v i­
sion  to n o t i f y  the p r i m e  c o n t r a c t o r  w i t h i n  a c e r t a i n  ti m e  in 
w r i t i n g  if p a r t  or all o f  a p a y m e n t  is g o i n g  to b e  w i t h h e l d  
for u n s a t i s f a c t o r y  p e r f o r m a n c e  o r  if the p a y m e n t  r e q u e s t
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does n o t  c o m p l y  w i t h  the c o n t r a c t .  T h e  s u b s e c t i o n  i n d i c a t e s  
w h a t  the n o t i c e  s h o u l d  c ontain.

Sec. 3 6 . 9 0 . 2 0 0 ( d )  r e q u i r e s  the s t a t e  or p o l i t i c a l  s u b d i v i­
sion to p a y  i n t e r e s t  on the w i t h h e l d  a m o u n t  f r o m  a c e r t a i n  
d a t e  i f  t h e  n o t i f i c a t i o n  r e q u i r e d  u n d e r  (c) does n o t  c o m p l y  
w i t h  ( c ) . T h e  i n t e r e s t  c o n t i n u e s  u n t i l  n o t i c e  that c o m p l i e s  
w i t h  (c) is given.

Sec. 3 6 . 9 0 . 2 0 0 ( e )  r e q u i r e s  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i­
sion to p a y  the a m o u n t  w i t h h e l d  u n d e r  (c) w i t h i n  14 days 
a f t e r  the p r i m e  c o n t r a c t o r  s a t i s f a c t o r i l y  c o m p l e t e s  the r e­
m e d i a l  a c t i o n s  i d e n t i f i e d  in the n o t i c e .  R e q u i r e s  the s t ate 
or p o l i t i c a l  s u b d i v i s i o n  to p a y  i n t e r e s t  at a s p e c i f i e d  r a t e  
o n  the w i t h h e l d  a m o u n t  f r o m  a c e r t a i n  da t e  if the w i t h h e l d  
a m o u n t  is n o t  p a i d  b y  t h e  d a t e  set i n  this s u b s e c t i o n .

Sec. 3 6 . 9 0 . 2 1 0 ( a )  i d e n t i f i e s  c e r t a i n  t e r m s  that p r i m e  c o n­
tr a c t o r s  a n d  s u b c o n t r a c t o r s  m u s t  i n c l u d e  i n  all of the s u b­
co n t r a c t s  b e t w e e n  t h e m  f o r  p u b l i c  c o n s t r u c t i o n  p r o j e c t s .
T h e  t e r m s  i n c l u d e  r e q u i r i n g  the p r i m e  to p a y  the sub for 
s a t i s f a c t o r y  p e r f o r m a n c e  w i t h i n  8 d a y s  a f t e r  r e c e i v i n g  p a y­
m e n t  f r o m  w h i c h  the sub is to b e  p a i d ,  to p a y  the s u b  all 
r e t a i n a g e  due u n d e r  the s u b c o n t r a c t  b y  a c e r t a i n  date, to 
p a y  the sub i n t e r e s c  o n  c e r t a i n  u n p a i d  a m o u n t s  at a s p e c i­
fi e d  r a t e  f o r  a g i v e n  p e r i o d ,  and to p a s s  t h r o u g h  to the sub 
c e r t a i n  r e t a i n a g e  inter e s t .

Sec. 3 6 . 9 0 . 2 1 0 ( b )  i d e n t i f i e s  c e r t a i n  t e r m s  that a s u b c o n­
t r a c t o r  on a p u b l i c  c o n s t r u c t i o n  c o n t r a c t  m u s t  i n c l u d e  in 
e a c h  s u b c o n t r a c t  u n d e r  w h i c h  a p e r s o n  a g r e e s  to p r o v i d e  the 
sub w i t h  s e r v i c e s ,  o t h e r  th a n  as a n  e m p l o y e e ,  or s u p p l i e s  
f o r  t h e  p r o j e c t .  T h e  t e r m s  i n c l u d e  r e q u i r i n g  the sub to p a y  
the p e r s o n  for s a t i s f a c t o r y  p e r f o r m a n c e  b y  a c e r t a i n  date, 
to p a y  the p e r s o n  c e r t a i n  r e t a i n a g e  b y  a c e r t a i n  date, to 
p a y  t h e  p e r s o n  i n t e r e s t  on  c e r t a i n  u n p a i d  a m o u n t s  at a s p e c i­
f i e d  r a t e  f o r  a g i v e n  p e r i o d ,  and to p a s s  t h r o u g h  to the 
p e r s o n  c e r t a i n  r e t a i n a g e  interest.

Sec. 3 6 . 9 0 . 2 2 0  a l l o w s  a p r i m e  s u b c o n t r a c t o r  or a s u b c o n t r a c­
tor  to n e g o t i a t e  and i n c l u d e  in a p u b l i c  c o n s t r u c t i o n  s u b­
c o n t r a c t  c e r t a i n  p r o v i s i o n s .  T h e s e  p r o v i s i o n s  i n c l u d e

(1) p e r m i t t i n g  the p r i m e  or a sub to r e t a i n  w i t h o u t  c a u s e  
a n d  u n d e r  m u t u a l l y  a g r e e a b l e  t erms a s p e c i f i e d  p e r c e n t a g e  of 
a p r o g r e s s  p a ' m e n t  o t h e r w i s e  due to the sub for s a t i s f a c t o r y  
p e r f o r m a n c e  w i t h o u t  i n c u r r i n g  an o b l i g a t i o n  to p a y  i n t e r e s t
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on the r e t a i n a g e ,  e x c e p t  f o r  c e r t a i n  s p e c i f i e d  r e t a i n a g e  
p a g e  4, line 8 n e e d s  a t e c h n i c a l  c o r r e c t i o n :  r e p l a c e m e n t  o f
" t h e "  b y  "a"); the p a r a g r a p h  a u t h o r i z e s  the p a r t i e s  to c o n­
sid e r  w h e n  m a k i n g  the p r o v i s i o n  the a b i l i t y  o f  the s u b  to 
f u r n i s h  p e r f o r m a n c e  a n d  p a y m e n t  b o n d s ;

(2) p e r m i t t i n g  the p r i m e  o r  a sub t o  d e t e r m i n e  t h a t  p a r t  or 
all of a s u b ' s  p a y m e n t  r e q u e s t  m a y  b e  w i t h h e l d  f o r  u n s a t i s­
fa c t o r y  p e r f o r m a n c e  u n d e r  the s u b c o n t r a c t ;

(3) p e r m i t t i n g  the p r i m e  or  a sub t o  w i t h h o l d  p a y m e n t  for 
u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n c u r r i n g  an  o b l i g a t i o n  
to p a y  i n t e r e s t  f o r  la t e  p a y m e n t ,  i f  a s p e c i f i e d  n o t i c e  h a s  
p r e v i o u s l y  b e e n  g i v e n  to t h e  sub a n d  a c o p y  f u r n i s h e d  to the 
c o n t r a c t i n g  o f f i c e r  o f  the s t a t e  or  p o l i t i c a l  s u b d i v i s i o n .

Sec. 3 6 . 9 0 . 2 3 0 ( a )  a u t h o r i z e s  a p r i m e  on a p u b l i c  c o n­
s t r u c t i o n  c o n t r a c t  to w i t h h o l d  p a y m e n t  f r o m  a sub for u n s a t i s  
f a c t o r y  p e r f o r m a n c e  u n d e r  c e r t a i n  c o n d i t i o n s .  D i r e c t s  the 
p r i m e  w h o  is w i t h h o l d i n g  to g i v e  t h e  sub a s p e c i f i e d  n o t i c e  
w i t h i n  a c e r t a i n  time frame, to g i v e  the c o n t r a c t i n g  o f f i c e r  
of the s tate or p o l i t i c a l  s u b d i v i s i o n  a c o p y  of t h e  n o t i c e ,  
and to p a y  the sub w i t h i n  e i g h t  d a y s  a f t e r  c o r r e c t i o n  o f  t h e  
i d e n t i f i e d  s u b c o n t r a c t o r  p e r f o r m a n c e  d e f i c i e n c y .

Sec. 3 6 . 9 0 . 2 3 0 ( b )  r e q u i r e s  the p r i m e  to p a y  the s u b  i n t e r e s t  
at a s p e c i f i e d  r a t e  a f t e r  a c e r t a i n  p o i n t  if the p r i m e  does 
no t  c o m p l y  w i t h  t h e  n o t i c e  a n d  p a y m e n t  r e q u i r e m e n t s  o f  (a) 
of this section.

Sec. 3 6 . 9 0 . 2 4 0  e s t a b l i s h e s  the f o r m  and c o n t e n t s  of c e r t a i n  
r e q u i r e d  n o t i c e s .

Sec. 3 6 . 9 0 . 2 5 0  r e q u i r e s  the s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  
to p a y  the p r i m e  c o n t r a c t o r  i n t e r e s t  on r e t a i n a g e  at a 
s p e c i f i e d  rate. S p e c i f i e s  w h e n  the i n t e r e s t  b e g i n s  a c c r u i n g  
and w h e n  it stops. A l l o w s  a p o l i t i c a l  s u b d i v i s i o n  to u s e  
s t a t e  g r a n t  m o n e y  r e c e i v e d  f o r  the p r o j e c t  to p a y  the 
r e t a i n a g e  i n t e r e s t .  E x e m p t s  p o l i t i c a l  s u b d i v i s i o n s  o f  500 
or f e w e r  p e r s o n s  f r o m  the i n t e r e s t  p a y m e n t  r e q u i r e m e n t  of 
this section.

Sec. 3 6 . 9 0 . 2 6 0  e s t a b l i s h e s  some g u i d e l i n e s  f o r  d e t e r m i n i n g  
in secs. 3 6 . 9 0 . 2 1 0  - 3 6 . 9 0 . 2 9 0  w h e n  p a y m e n t s  are c o n s i d e r e d  
to b e  m a d e  a n d  r e c e i v e d  and w h e n  an i n v o i c e  is c o n s i d e r e d  to 
be r e c e i v e d .
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Sec. 3 6 . 9 0 . 2 7 0  v oids a c o n t r a c t  p r o v i s i o n  that w a i v e s  a p r o­
v i s i o n  r e q u i r e d  b y  secs. 3 6 . 9 0 . 2 0 0  - 3 6 . 9 0 . 2 9 0 .

Sec. 3 6 . 9 0 . 2 9 0  d e f i n e s  ’’pr i m e  c o n t r a c t o r "  a n d  " s u b c o n t r a c­
tor" for secs. 3 6 . 9 0 . 2 0 0  - 3 6 . 9 0 . 2 9 0 .

S e c t i o n  2 m a k e s  a t e c h n i c a l  c h a n g e .  S u b s t i t u t e s  a c i t a t i o n  
of the n e w  s e c t i o n s  i n  b i l l  s e c t i o n  1 for the c i t a t i o n  of  
the p r e s e n t  s t a t u t o r y  s e c t i o n  in this area.

S e c t i o n  3 r e p e a l s  the p r e s e n t  p u b l i c  c o n s t r u c t i o n  p a y m e n t  
sta t u t e ,  A S  3 6 . 9 0 . 0 1 0 .

S e ction 4 indicates w h i c h  public constr u c t i o n  projects are 
subject to this bill.

S e c t i o n  5 m a k e s  the A c t  e f f e c t i v e  J u l y  1, 1989.

If I can b e  of f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

T B r p l
W K P 1 / 0 1 2


