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Natural Resources Seecicn-Juneau
SEFUM Efl Of HS3
You have 1inquired about the effect of a provision 1in
the statute that created the Anchor River/Fritz Creek critical
habitat area which states that the management plan that vyour
department is mandated to develop ‘"shall take affect whan
approved by act of tha legislature.” As discussed below, wa

believe that provisi

on may be unconstitutional

doctrine. However,

in AS 16.20.605(d)
of powers

as a violation of tha separation
because we cannot predict with absolute certainty how a court
would rule on that issue, and because failure to follow tha stat-—
utory directive could render enforcement of the management plan
legally vulnerable, we recommend, as discussed below, that ycu
adhere to it aa a matter of practicality,
POTENTIAL UNCONSTITUTIONALITY
Generally speaking, it is Che legislature™s duty to

make laws,
defined

Legislative power,

power, 1S

enforce

not enforce them.-
"legislative powers”

them or

The United States Supreme Court has
as followst

as distinguished from executive
tha authority to make laws, but not to
appoint agents charged with such

enforcement.

Stringer v. Philippine Islands, 227 U.S. 198 (1928). Put another
way ;
Legislation consists in laying down laws or rules
for tha future j administration has to do with tha
ALASKA DE?T. CF carrying out of those laws into affect, their
FISH L GAMS application to current affairs by way of

practical

management and
regulation and control,
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execution
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lawmaker
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investigation,
and 1in
by the

including
in accordance with,
prescribed
*

oversight

of, the principles
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Mitchell Cola S Co. v. Pennsylvania P.P.. Co., 230 U.S. 247 (1913)
(Pinney, J,, —-dasensing) ~

An impemis sibla assumption of power by a legislative
body has bear, described aa followg:
¥yl

In other words, ch* general assembly not only
passed an act -- that ia, made a law -- but it

made a joint committee of the Senate and the House

as its executiva agent to carry out that law,
eThis 1is a clear and conspicuous attempt by the
general assembly to confer executive power upon a
i collection of its own members.

Stockman v. Laddv, 12%$ ?. 220, 223 (Col. 1912),

The Alaska Supreme Court has held that the doctrine or
separation of powers, though not expressly set out ir. the Alaska
Constitution, is clearly implied, * Public Defender Agency v.
Superior Court. 534 P.2d 94/ (Alaska vsTTT. Furthermore, the
court has recognized that it was a purpose of the framers cf the
Alaska Constitution to create a strong executive branch of gov-—
ernment, Bradner v. Hammond, 553 P.2d 1 (Alaska 1978), See also
State v. A."L.1.v.S. Voluntary, 606 P.2d 769 (Alaska 1980) j
Immigration and Naturalization*"Service v. Chadah, 462 U.S. 919
*(1983) ; and I's’0 Op, Att'y Can. ™No, 28 (July 22).

This office has in other instances concluded that
provisions similar to tha legislative approval requirement in the
Anchor River/Fritz Creek statute were probably unconstitutional,
under the separation of powers doctrine. For example, our office
has noted that a statute requiring Jlegislative approval of an
individual contract or a specific energy project was possibly
constitutionally infirm. 1976 Inf, Cp. Att"y Gen. (Feb, 11 ]
Bcneaa) ; 1981 Inf. Op, Att'y Gen. (Nov, 2; J66-159-82) t 1985
Inf. Op. Att"y Gen. (Aug. 13i 166-065-86), Similarly, we opined
that a proposed constitutional amendment which would have author—
ized tha legislature to require by law chat the disposal of state
lands or interests therein be subject to Ilegislative approval
would have abrogated tha separation of powers doctrine* *as it
applied to the disposal of th' state"s resources. 1976 Inf. Cp,
Att"y Ger., (May 28; Pegues) . As a further -example, we have
addressed proposals regarding possible legislative *oversight of
portions or tne Alaska Coastal Management Program, and concluded
that formal legislative oversight would raise serious separation
of powers questions under the Alaska Constitution. 1980 1inf. Op.
Act y Gen, (Oct. 8; J66-019-81) ; 1987 Inf. Oo. Att'y Gen.
(April 1; 663-87-0392).
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Tha provision contained in she statute ir. question sim—
ilarly rac/airaa legislative action before an executive action
beccmas effective, thus arguablv in essence making the legisla—
ture into an executive agent, Consequently, we believe chat the

requirement nay similarly be constitutionally infirm. However,
wa cannot predict with absolute certainty how a court would rule
on that 1issue, Ir. addition, becausa the management plan will

form tha basis for issuing, conditioning, and denying permits by
the Department of Fish and Game in the critical habitat area, Iits
validity may be a key to later enforcement actions with respect
to activities in that critical habitat area. Failure to fallow
the statutory directive to obtain legislative approval could
render the plan vulnerable to legal challenge, ar.d"chua undercut

later enforcement actions. Therefore, we recommend that as a
matter of practicality you comply with the provision in question,
or seek its repeal. Seme suggestions with respect to that

compliance are set out below.
R2COMMS5NDED APPROACH

Under AS 16,20,520" and AS 16,20.530, Che Department of
Fish and Game and the 3oards of Fisheries and Game are given
authority to regulate activities 1in critical habitat areas which
the agencies determine may affect fish or game or thoir habitat.
1985 Opin. Att"y Gen. No. 4 (Nov, 8). With respect to its
similar authority in state game refuges, AS 16,20,050 and
AS 16.20.060, the department develops management .plans, and than
adopts by reference *into regulation the portions of tha plans
upon which permitting decisions will rest. Sea, for example,
5 AAC 95.300, It is our understanding that the Department of
Fish and Game and thaBoards of Fisheries and Game 1intend to
follow the sane procedure with respect to management plans for
critical habitat areas, and indeed such a process 1is required if
agency decisions which wi3l affect the public are goif.g to be
made relying on parriculir guidelines in the plana. Kar.ai
Peninsula Fisherman®s Coooerativa Association, Inc. v. State, 62a
P*_id S"?? (A"l.ska iSUx). e e e e e e

Normally, the department and the boards would develop a
draft plan, publish notice* with respect to the adoption of that
plan, receive public comment, and then finalize the plan, and
incorporate tha relevant portions of it into regulation by refer—
ence.* In this instance, however, tha requirement that the
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management olan "%hall take efface when approved by act of the
IegislatureO */ complicates that approach* somewhat.

We recommend that the department and board prepare the
plan and the vregulation which, would incorporate the relevant
portions of the plan wy reference, follow®™ the Administrative
Frocadura Act process up to but not including the point of actual
adoption, and then submit a short bill to the legislature which,
if enacted, would approve the plan as developed. IT the
legislature enacted the” bill, the agencies could take the final
step in adopting the regulation. IT the legislature enacted che
bill, but amended it to modify portions of the plan, as long as
tha modifications still fell within the original legal notice
given for the adoption of the regulation, the agencies could make
similar amendments and adopt the plan as amended into regulation.
In order to minimize confusion on the part of tha public as to-,
whan the plan becomes effective, we recommend that the plan
contain a provision that it will taka affect after approval by
the legislature and final adoption by che agencies,

You have also inquired whether future amendments to the
plan would have to be implemented through act of che legislature,
or through the Administrative Procedure Act processes, The
answer to that question is not clear from che statute, However,
tha question could be obviated if the plan as developed contains
a provision that future amendments would occur under the
Administrative Procedure Act, without need for legislative
approval. IT that language 1is included in che plan, and the plan
is approved by whe legislature, there will be no "need to return
to the legislature for approval or future amendments.

Of course, an altemattive--or perhaps a parallel--track
to the above would be to submit a bill to the legislature amend-—
ing AS 16,20,605(d) to excise the sentence 1in question. Whether
you choose to follow one or both of those courses of action will,
of course, depend on your assessment oi the overall likelihood of

*/ You hAve inquired whether action by resolution would
suffice. Under State v, A.L.I.V.E, Voluntary, 606 ?,2d 769
(Alaska 1980), legislative action by resolution would not be
sufficient. The legislature would have to, as stated in the
statute, approve <che measure by act. Tha enactment wouid not

necessarily have to modify tha statute, but instead could simply
become part of the session laws for the relevant year.
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success, ar.d tha advantages and disadvantages to trying only one,
or both, approaches.

IfT this offica can be of any further assistance to you,
plaasa let us know.

LIS:jf

cc; Noman Cohen
Frank Rue
Debbie Clauson
Department of Fish and Gama

Liza McCracken
Anchorage AGO
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November 20, 1989
M EMORANDUM

TO: Honorable Steve Cowper i’
Governor

Douglas B. Baily
Attorney General

Attached final version of bill on
Anchor River/Fritz Creek Management Plan
Our file: 773-90-0019

At the request of your legislative liaison, Bob Evans,
relayed to us by your legislative staff assistant, Shari Kochman,
in her November 15, 1989 memo to this department, the final
version of this bill is attached. It is identical to the October
2, 1989 draft. We have prepared it for introduction 1in the
House, as requested by Shari.

No <change 1is required 1in the October 2, 1989 draft

transmittal letter, SO no new draft transmittal letter is
attached,

DBB:AHP :ch

cc w/enc.: Honorable Don Collinsworth, Commissioner, ADFG

Honorable Lennie Gorsuch, Commissioner, DNR

Warren Wiley, Assist. Comm"r, ADFG

I/frank Rue, Director, Habitat Division, ADFG

Alison Elgee, Director, Div, of Budget Review, OMB
Mary Hallonn, Director, Division of Policy, OMB
Larri Ilrene Spengler, Assist. Att"y Gen"l, Juneau
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BY THE RULES COMMITTEE 3Y

1"IN THE HOUSE REQUEST OF THE GOVERNOR
2I’i HOUSE BILL NO.

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

‘1 SIXTEENTH LEGISLATURE - SECOND SESSION

5, A BILL

6 For an Act entitled: "An Act relating to the Anchor River and Fritz Creek

7. Critical Habitat Area management plan* and providing
3 for an effective date."”

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF ALASKA:

10 * Section 1. AS 16.20.605(d) 1is repealed and reenacted to read:

il (d) The Anchor River and Fritz Creek Critical Habitat Area

management plan adopted by the Department of Fish and Game and dated
i3 June 1989 1is approved. Amendments of the goals and policies of che

management plan shall be accomplished through the Administrative
* Procedure Act, AS 74.62.

7z * Sec. 2. This Act cakes effect immediately under AS 01.10.070(c).

23



Anchor River Fritz Creek Critical Habitat Area
Management Plan

< On the initiative of local citizens and a grass roots

effort, the Anchor River Fritz Creek Critical Habitat Area
was established in 1985 to protect and preserve habitat and
fish and wildlife populations, especially mooseu

= The statute creating the critical habitat area directed
that a management plan be prepared. The purpose of the plan
is to provide consistent, 1long range direction 1in managing
the critical habitat area.

< The planning process began with a public meeting held 1in
December, 1987 to identify the issues that should be
addressed in the plan.

< Department staff prepared a resource inventory of fish
and wildlife and their habitats; public access; land use;
and land ownership.

0 The planning team composed of state, federal and local
agency representatives with authority on critical habitat
area lands developed the draft management plan based on the
issued identified at the public meeting, critical habitat
area resource values, the purpose for which the critical
labitat area was established and other guidance provided in
law.

0 The draft management plan was sent out for public review
and a public hearing was held to solicit comments.

< The final plan was prepared based oncomments received
during the public review period.

0 The plan does not address harvest regulations, which are
the authority of the Boards of Fish and Game.

< The plan applies only to state lands within the critical
habitat area. (There are several private inholdings).

0 The management plan is now awaiting implementationby Act
of the legislature, as specified in statute.

To IN!
n - OIRSCTOR J

- - DEP'JTV OIR
' HAB. BIOL
-sts Admin. Asst.
Secretary

REG. SUP. il

REG. SUP. 2

REG. SUP 3



MEMORANDUMWM STATE OF ALASKA

DEPARTMENT OF NATURAL RESOURCES

to: The Honorable Don Collinsworth . date: August 15, 1989
Commissioner
Department of Fish and Game file no:

telephone: 465-2400

from: Lennie Gorsuch * subject: Anchor River/Fritz Creek
Commissioner Critical Habitat Area

In an August 2 memorandum, you requested my full endorsement of
the Anchor River/Fritz Creek Critical Habitat Area Management

Plan.

The Alaska Department of Natural Resources has assisted the
Alaska Department of Fish and Game 1in preparing the Anchor
River/Fritz Creek Critical Habitat Area Management Plan and does

endorse 1its recommendations. This plan establishes policies that
will guide land uses that the Department of Natural Resources
must either permit or review. The Department of Natural

Resources will use this plan as guidance in implementing its
authorities under Title 38 of Alaska Statutes.

We appreciate the cooperation and assistance by your staff in
working with us on this matter.

cc: Tom Hawkins, Assi§tant Commissioner ALASKA DEPT. OF
Gary Gustafson, Director FISH & GAME
Division of Land and Water Management
Frank Rue, Director AUG 28 1989
Division of Habitat
Department of Fish and Game REGION i

HABITAT DIVISION

To MABTAT _ INT 3Alb
/ DIRECTOR
deputy oir. p
HAB. BIOL
Admin. Asst.
RjcrstaryA 1t
chn

LvV- AMR 1" V389

LI n HJ r



|B KENAI PENINSULA BOROUGH

144 N. BINKLEY « SOLDOTNA, ALASKA 99669
PHONE (907) 262-4441

DON GILMAN
MAYOR

January 4, 1990

Debra Clausen

Department of Fish & Game
Habitat Division

333 Raspberry Road
Anchorage, Alaska 99518-1599

Dear Ms. Clausen,

| have reviewed the final draft of the Anchor River/ Fritz Creek
Critical Habitat Area Plan and support adoption of this plan by
the legislature.

The plan is consistent with the Borough's Concept Approved
Coastal Management Program, and includes a good balance between
environmental protection and human use and enjoyment of the area.

The Borough has requested relinquishment of the municipal
selections in T5S, R13W as recommended in the plan.

Thank you for the opportunity to comment.

Sincerely,

Sylvia Spearow

ALASKA DEPT. GF
FISH & GAME

JAN 8 8 1990

REGION N
HABITAT DIVISION



ANCHOR RIVER/FRITZ CREEK
CRITICAL HABITAT AREA
MANAGEMENT PLAN

JUNE 1989

Prepared by the
Divisions of Habitat and Wildlife Conservation

Alaska Department of Fish and Game
333 Raspberry Road
Anchorage, Alaska 99518

Don W. Collinsworth, Commissioner
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INTRODUCTION

Anchor River/Fritz Creek Critical Habitat Area, located 1in
the southern Kenai Peninsula north of Homer, 1includes 19,000
acres of river bobtoms, muskegs, upland spruce forests and
subalpine meadows in the upper portions of the South Fork
Anchor River and Fritz Creek drainages. The critical
habitat area was established by the Alaska Legislature 1in
1985 for the purpose of protecting natural habitat critical
to the perpetuation of fish and wildlife, especially moose.
The critical habitat area contains portions of two of the
most important moose ranges on the southern Kenai Peninsula.

The purpose of the Anchor River/Fritz Creek Critical Habitat
Area Management Plan 1is to provide consistent 1long-range
guidance to the Department of Fish and Game 1in managing the
critical habitat area.

A variety of commercial and recreational activities have
occurred in or been proposed for the critical habitat area.
In order to evaluate the compatibility of these activities
with the protection of fish and wildlife, their habitats,
and public use of the critical habitat area, the Department
of Fish and Game has undertaken this comprehensive critical
habitat area management planning process.

The plan presents management goals for the critical habitat
area and its resources and identifies policies to be used 1in
determining whether proposed activities are compatible with
the protection of fish and wildlife, their habitats, and
public use of the area. The plan will guide management of
the critical habitat area for the next ten years and will be
reviewed after five years for necessary updates or

amendments. The plan affects state lands only. Private
lands within the boundaries of the area are not subject to
critical habitat area authority. Harvest regulations for
fish and wildlife populations are not addressed by this
plan.

This document is the result of a public planning process led

by the Department of Fish and Game. It was developed by a
planning team represented by the following state, federal,
and municipal agencies: the Alaska Departments of F~sh and
Game, Natural Resources, and Environmental Conservation; the
Alaska Power Authority; Kenai Peninsula Borough; City of
Homer; and the United States Fish and Wildlife Service. At
the outset a public meeting was held 1in Homer to explain
the planning process and solicit citizens”® issues,
interests, and concerns for the «critical habitat area.

Public input from this meeting was used by the planning teanm
to formulate a list of issues to be addressed in the plan.
At the same time resource information on the critical
habitat area®"s fish and wildlife populations and their
habitats, other natural resources, existing land use and
land ownership was being collected and synthesized. This



information, presented in both map and narrative form
comprises the plan®s Resource Inventory.

Management goals and policies for the critical habitat area
were developed by the planning team to address the

identified issues. All policies were developed with
considerati.on of their ability to meet the formulated
management goals. In some cases alternative policies were
developed. Each alternative policy was analyzed according

to its ability to meet the management goals.

The draft plan went out for public review. Based on
comments received during the public review process, the
final plan was prepared. The plan 1is now being sent to the

legislature for approval as directed in AS 16.20.605(d).
Finally, the Commissioner of Fish and Game will adopt the
plan for use by the department 1in managing the <critical
habitat area. At that point, the plan canbe implemented by
the Department of Fish and Game.

Future land use activities within the critical habitat area,
including those proposed by the state, will be approved,
conditioned, or denied on the basis of their consistency
with the goals and policies provided in this plan as well as
state laws and regulations. A Special Areas Permit is
required for any habitat altering work, including any
construction activity, in a designated Critical Habitat Area
(5 AAC 95). A Special Areas Permit application form can be
obtained from any Department of Fish and Game office and
should be submitted to the Habitat Division Regional Office

in Anchorage.

Future management activities of the Department of Fish and
Game 1in the critical habitat area will also be directed by
this plan. Research programs, public wuse Tfacilities and
other department projects will be consistent with the goals
and policies presented in this plan.

Other state, federal, and 1local agen Jes have management
responsibilities on critical habitat area lands as well.

Any use, lease or disposal of resources on state land 1in the
critical habitat area requires Department of Natural

Resources authorization. Activities affecting air or water
quality require authorization from the Department of
Environmental Conservation. The U.sS. Army Corps of

Engineers “valuates applications of the Department of the
Army (DA) permits for discharging dredged and fill material
in waters of the United States including wetlands. Various
federal and state agencies, along with Jlocal goverj ments,
review proposals for DA permits, pursuant to the Fish and
Wildlife Coordination Act (16 USC 661-666R). The Kenai

-2-



Peninsula Borough reviews and comments on all permit
proposals within the <coastal zone, including the Anchor
River/Fritz Creek Critical Habitat Area.

This plan will be formally reviewed and, if appropriate,
updated every ten years. Public participation will be
solicited during the update process.



STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSIS

OEPARTMENT DIVISION BILL NUMBER SPONSOR
House Rufes at

Fish and Game Habitat HB424 Regest of Governor

SHORT TITLF. o f SIX
Anchor River and Fritz Creek Critical Habitat Area Management Plan

OEPARTMENT POSITION

Support
PREPARED BY DATE
Frank Rue, Director 2/5/90 20

SUMMARY W

OTHER AGENCIES AFFECTEO BY BILL CONSTITUENT OROUTO) AFFECTED BY BILL

Department of Natural Resources Homer area residents

ORGANIZATIONAL OPPOSITION TO BILL

organizational support for bill

None

FISCAL IMPACT: O NONE 0 FISCAL NOTE ATTACHED
8ACKGROUNOILEGISLATIVE INTENT

The purpose of the bill is to implement the Anchor River and Fritz Creek
Critical Habitat Area Management Plan developed through a public planning
process conducted by the Department of Fish and Game as directed in

AS 16.20.605(d).

ANALYSIS OF BILL/PROGRAM EFFECTS

The bill will implement the Anchor River and Fritz Creek Critical Habitat
Area Management Plan and allow future plan updates and amendments to be imple—
mented through the Administrative Procedure Act.

AMENOMENT3 PROPOSED

PLEASE ATTAC.- A SEPARATE SHEET POP AOCfTOMAL COMMENTS OR AMALTM.

QOHRE 3-8



- STATE OF ALASKA BILL VERSION: HB42_j

1990 LEGISLATIVE SESSION PUBLISHDATE:

REQUEST;

Revision Date: i - — . A%encyA/fwted:pr+— of righ and Hane
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Requestor: governor
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GENERAL FUND 0
FEDERAL FUNDS 0
OTHER n
TOTAL —(

POSITIONS”

FULL-TIME 0

PART-TIME n

TEMPORARY 0
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No FY 90 impact

) Frank Rue Director - =
Preparedby; 2 ’ Phone : [[\5r121
Division :e Habitat n.»- #U E\

Dale: 2 N

Approved by Commissioner:
Agency: Department di "TTsTf"~

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page. of -
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DEPARTMENT OF FISH AND GAME P.0. BOX 3-2000
JUNEAU, ALASKA 99802-2000

PHONE: (907) 465-4100
OFFICE OF THE COMMISSIONER

March 16, 1990

The Honorable Mike Szymanski
Chairman
Community & Regional Affairs Committee

Alaska State Legislature
P.O. Box V
Juneau, AK 99811

Dear Senator Szymanski:

Please accept this request to schedule a hearing at your earliest
convenience for HB 424, "An Act relating to the Anchor River and
Fritz Creek Critical Habitat Area management plan," sponsored by
the Rules Committee at the request of the Governor.

This plan went through a Jlengthy public process, and it 1is
important that the goals and policies of the plan be implemented
as quickly as possible.

Thank you for your help with this request.

Sincerely,

< —

Ilinsworth

11-K2LH



