


O ffic ia l Business

Alaska State Legislature
P .O . BOX V 

S t a t e  C a p i t o l  

J u n e a u , A la s k a  9 9811

J a n u a r y  9 ,  1 9 9 0

MEMORANDUM

T O :  S e n a t o r  T i m  K e l l y ,  S e n a t e  P ^ s i d ^

F R O M :  S e n a t o r  M i k e  S z y m a n s k i ,

R E :  R e q u e s t  f o r  A d d i t i o n a l  R e f e r r a l  t o  S e n a t e  C & R A

H B  2 8 4  i s  a  H o u s e  c o m p a n i o n  b i l l  t o  S B  2 8 9 .  B o t h  b i l l s  c o n c e r n  

p r o m p t  p a y m e n t  f o r  m a t e r i a l s  a n d  s e r v i c e s  p r o v i d e d  t o  p u b l i c  

c o n s t r u c t i o n  p r o j e c t s .  S B  2 8 9  i s  c u r r e n t l y  i n  S e n a t e  C & R A  w h i l e  

H B  2 8 4  i s  i n  S e n a t e  L a b o r  a n d  C o m m e r c e .  I  w i s h  t o  r e q u e s t  t h a t  H B  

2 8 4  h a v e  a n  a d d i t i o n a l  r e f e r r a l  m a d e  t o  S e n a t e  C & R A  s o  t h a t  b o t h  

b i l l s  m a y  b e  s c h e d u l e d  f o r  h e a r i n g  a t  t h e  s a m e  t i m e .



'

6-1026Eb -
Bannister

a m e n d m e n t k

O F F E R E D  IN T HE  SENATE

TO: CS HB  2 8 4 (L&C) am

BY THE C&RA COMMI TTEE

Pa ge  1, line 18, f o l l o w i n g  " r e c e i v e s  a":

Insert "valid"

Pa ge  line 19, f o l l o wi ng  "c on tr a ct ":

Insert or w i t h i n  30 c a l e n d a r  days after  the w a r r a n t y  p e r i o d  expires,

w h i c h e v e r  is later"

Pa ge  1, line 22, f o ll o w i n g  " r e c e i v e s  a":

Insert "valid"

P ag e  1, line 23:

D e le te  "or"

Insert ","

Pa ge  1, line 24, f o l l o wi n g "money,":

Insert or w i t h i n  21 c a l e n d a r  days after the w a r r a n t y  p e ri o d expires,"

-age i, line ^4:

D e le te  "later" 

Insert "latest"
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6- 1026Eb 
Ba nn is ter

P ag e  1, line 27, f o l l o w i n g  " r e c e i v e s  a"

I n s e r t  " v a l id "

Pa ge  1, line 28:

D e l e t e  "or"

I nsert

Page  1, line 29, f o l l o w i n g  "money,":

Ins er t or w i t h i n  21 c a l e n d a r  days a f t e r  the w a r r a n t y  p e r i o d  ex pires,"

Pa ge  1, line 29:

D e l e t e  " l a t e r "

I ns er t  " l a t e s t "

Pag e 2, line 8, f o l l o w i n g  "section":

I n se r t "is not v a l i d  or"

Pa ge 2, line 9:

D e l e t e  "cal en de *"

I nsert " w o r k i n g 1

Page 2, line 17:

D e l e t e  " c a l e n d a r "

Ins ert " w o r k i n g "

Page 2, line 23, f o l l o w i n g  "notice":
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Inse rt "or w i t h i n  21 c a l e n d a r  days a f t e r  the w a r r a n t y  p er i od  expires, 

w h i c h e v e r  is later"

Page 2, line 27:

D e l e t e  "or"

Ins ert

Page 2, line 28, fo l l ow i ng  "money,":

In se r t "or w i t h i n  21 c a l e nd a r days a f t e r  the w a r r a n t y  p e r i o d  expires,"

Page 2, line 29:

D e l e t e  "late r"

Inse rt "latest "

Page 3, line 3:

D e l e t e  "or"

Page 3, line 4, fo l lo w in g "money,":

Ins ert "or w i t h i n  21 c a l e n d a r  days a f t e r  the w a r r a n t y  p e r i o d  exp ires,"

Page 3, line 4:

D e l e t e  "later"

In sert "late st "

Page 3, f o l l o w i n g  line 8:

6-1026Eb

Bannister

Insert a ne w  subsection to read:
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(f) Th i s  se ct io n  does not a p p l y  co p ub l ic  c o n s t r u c t i o n  or public 

wo rk s c o n t r a c t s  ma de  by a p o l i t i c a l  s u b d i v i s i o n  that has a p o p u l a t i o n  

u n d e r  800."

Page 3, line 15:

D e l e t e  " c a l e n d a r "

I nsert " w o r k in g "

Page 3, line 18:

D e l e t e  " c a l e n d a r "

Insert "w or k in g "

Page A, line 7:

D e l e t e  " c al e n d a r "

Insert " w or k in g"

Page A, line 10:

D e l e te  "c al e nd a r"

Insert "w o rk i ng "

Page 6, line 3:

D el e te  " c a le n da r"  

insert " wo rking"

Page 6, line 8:

D e l e t e  " c al e n d a r "

6-1026Eb
Bannister
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6 - 1026Eb
Bannister

Insert " wo r ki n g"

Pag e 6, lines 18 - 19:

D e l e t e  "an i n t e r e s t  rate that is e q u a l  to the a m o u nt  set out in 

AS 4 5 . 4 5 . 0 1 0 ( a ) "

Insert "the p r e v a i l i n g  interest rate"

Page 6, line 20, f o l l o w i n g  "request":

Inser t "or f r o m  the end of the w a r r a n t y  period, w h i c h e v e r  is later, "

Page 6, lines 22 - 24:

D e l e te  all m at er ia l.

R e l e t t e r  the f o l l o w i n g  s u b s e c t i o n  a c c or d in g ly .

Page 6, line 27, f o l l o w i n g  "P RO VI SI ONS.":

Insert "(a)"

Page 7, lines 8 - 10:

Dele te  all m a t e r i a l  and insert:

"(b) A p o l i t i c a l  s u b d i v i s i o n  tha t r ec ei ves a state g r a n t  for a 

p u bl i c c o n s t r u c t i o n  or pu bl ic w o r k s  p r o j e c t  m a y  u s e  m o n e y  fr o m the 

state grant to p ay the interest u n d e r  AS 36 . 9 0. 2 00  - 36.90.290.

Sec. 36.90.265. M U N I C I P A L I T I E S .  AS 3 6 . 9 0 .2 00  - 36 .9 0 ,2 9 0 do not 

apply to a p u b l i c  c o n s t r u c t i o n  or p u b l i c  wo rk s c o n t r a c t  of a m u n i c i­

pal i t y  unless the m u n i c i p a l i t y  has e n t e r e d  into a w r i t t e n  c o n t r a c t
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Bannister

w i t h  the state for the s t at e to p r o v id e  funds for the p u b l i c  c o n s t r u c­

tion or p u b li c  w ork."

P a g e  7, line 22, f o l l o w i n g  " pr o je c t" :

Inser t

(3) " w or ki ng  day" does not include Saturday, Sunday, or a 

st ate h o l i da y "

P ag e  8, line 10:

D elete "1989"

Insert "1990"
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A M E N D M E N T

OFFERED IN THE SENATE BY THE C&RA COMMITTEE

TO: SCS CSHB 284 (C&RA) (6-1026D, 3-29-90 )

Page 2, line 5:

D elete "that is equal to the am ou nt  set out in AS 4 5. 4 5. 01 0(a)"

Insert "of 1.5 p e r c e n t  a month, un le ss an a g r e e me n t exists b e t w e en  the 

prime c on t ra c to r and  the st ate or p o l i t i c a l  s u b d i v i s i o n  that e s t ab l is h es  a 

lower rate of i n t e re s t or p r e c l u d e s  the c h a r g i n g  of interest"

Page 3, lines 7 - 8 :

Delete "that is eq ua l to the amo un t  set out in AS 45 . 45 . 01 0 (a )"

Insert "of 1.5 p e r c e n t  a month, u n le s s an a g r e e m e n t  exists b e t w e e n  the 

prine co n tr a c t o r  a nd  the state or p o l i t i c a l  s u b d i v i s i o n  that e st ab l i s h e s  a 

lower rate of in te r es t  or p r e c l u d e s  the c h a r g i n g  of interest"

Page 4, lines 1 - 2 :

De le t e "that is equa l to the a mo u nt  set out in AS 45 .45.0 1 0( a )"

Insert "of 1.5 p e r c e n t  a month, un le s s  an a g r e e m e n t  exists b e t w e e n  the 

pr ime co n tr a ct o r and the s u b c o n t r a c t o r  that e s t ab li s he s  a lower rate of 

interest or pr e cl ud e s the c h a r g i n g  of i n t e re s t"

Page  4, lines 22 - 23:

D elete "that is equal to the amou nt  set out in AS 45.45. 01 0 (a ) "

Insert "of 1.5 p e r c e n t  a month, u nl e ss  an ag re e me n t exists b e t w e e n  the 

s ub c on t r a c t o r  and the p e r s o n  that e s t a b l i s h e s  a lower rate of in te r es t  or
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p r e c l u d e s  t h e  c h a r g i n g  o f  i n t e r e s t "

P a g e  6,  l i n e s  4 - 5 :

D e l e t e  " t h a t  i s  e q u a l  t o  t h e  a m o u n t  ser. o u t  i n  A S  4 5 . 4 5 . 0 1 0 ( a ) "

I n s e r t  " o f  1 . 5  p e r c e n t  a  m o n t h ,  u n l e s s  a n  a g r e e m e n t  e x i s t s  b e t w e e n  t h e  

p r i m e  c o n t r a c t o r  a n d  t h e  s u b c o n t r a c t o r  t h a t  e s t a b l i s h e s  a l o w e r  r a t e  o f  

i n t e r e s t  o r  p r e c l u d e s  t h e  c h a r g i n g  o f  i n t e r e s t "
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O F F E R E D  IN T H E  S ENATE BY T HE  C & R A  C O M M IT T EE

TO: SCS CS HB  284(C&RA)

Page 7, f o l l o w i n g  line 3:

In se rt  a n e w  se ct i on  to read: /./, / / /,

"Sec. 36.90.265. A P P L I C A B I L I T Y  TO^J4IINI4^I-PAfcfflra. AS 36 . 90 .2 00  -

3 6 . 9 0 . 2 9 0  do jaertT"apply to a p u b l i c  c o n s t r u c t i o n  or p u b l i c  w or k s con-
' CO-/ ’ \A/A.£r~e~

tract of  a^jsunicipfrHrty'_jxpjrciTs~ the m u n i c i p a l i t y  has e n t e r e d  into a 

w r i t t e n  co n tr a ct  w i t h  the state for the state to p r o v i d e  funds for the 

p u b l i c  c o n s t r u c t i o n  or p u b l i c  w o r k . "

A M E N D M E N T
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Official Business

laska State Legislature

P .O . Box V 
State Capitol 

Juneau , A laska  99811

M E M O R A N D U M

T o :  S e n a t o r  M . S z y m a n s k i

C h a i r m a n  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

F r o m :  R e p r e s e n t a t i v e  B o y e i

D a t e :  F e b r u a r y  1 2 ,  1 9 9 0

S u b j e c t :  R e q u e s t  f o r  C o m m i t t e e  h e a r i n g  o n  H B  2 8 4

I  a m  w r i t i n g  t o  f o r m a l l y  r e q u e s t  a  h e a r i n g  i n  t h e  S e n a t e  

C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  o n  H B  2 8 4  " P u b l i c  

c o n s t r u c t i o n  c o n t r a c t  p a y m e n t s " .  T h e  b o a r d  o f  d i r e c t o r s  o f  t h e  

A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  o f  A l a s k a  w i l l  b e  i n  t o w n  o n  

F e b r u a r y  2 7 t h  a n d  t h e y  w o u l d  l i k e  t h e  o p p o r t u n i t y  t o  t e s t i f y  

a t  t h a t  t i m e .  I f  t h e  s c h e d u l i n g  o f  t h i s  b i l l  d o e s n ' t  c o n f l i c t  

w i t h  y o u r  p l a n s ,  I  w o u l d  a p p r e c i a t e  y o u r  c o n s i d e r a t i o n .



Revision Date: Agency Affected: DOT&PF
Title: "An Act relating to Public Construction BRU: Finance

Contract Payments"
Sponsor: Boyer Components:
Requestor House Labor and Commerce

S T A T E  O F  A L A S K A  BILL VERSION: scs CSHB284 ’ (C&RA)
1990 L E G I S L A T I V E  S E S S I O N  PUBLISH DATE: 4 / 3 / 90

R E Q U E S T : ______________________ F I S C A L  N O T E __________________________ _________

EXPENDITURES/REVENUES: gwnd»ofDoiim)

OPERATING FY 91 FY 92 FY 93 FY  94 FY 95 F Y 96

PERSO N AL SERVICES 0 0 0 0 0 0
TRA V EL 0 0 0 0 0 0
CONTRACTURAL 0 0 0 0 0 0
SUPPLIES 0 0 G 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRA NTS. CLAIM S 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 110.0 110.0 110.0 110.0

REVENUE 0 0 0 0 0 0

FUNDING: (Thominds of Dollin)
GENERAL FUND 0 0 iio.o 110 .0 110 .0 110.0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 n 0 0 0 0
TOTAL 0 0 110 .0 110 .0 110 .0 110.0

POSITIONS:
FULL-TIME 0 ■............ 6 J " 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEM PORARY 0 0 0 0 0 0

ANALYSIS: The annual increased costs can only be estimated. Based on prior experience, 8% of all 
contractor payments could not be paid within the proposed 21 day time frame and would require 
payment of interest costs. The estimated increased costs are between 580,000 and SI 10,000. These 
costs would be funded out of General Fund capital appropriations allocated for "state match" or 
projects ineligible for federal participation. The costs reflected arc calculated based on late payments 
incurring la days of interest charges. Significant budget reductions being considered for all 
administrative units would cause a delay in the processing of payments and could increase the annual 
costs to approximately 5200,000. Each administrative unit lost at least one position effective 10-01- 
89. The effect on contractor payments of this reduction will not be known until 1990 construction 
season.

I
Prepared by: Robcrtn N. Bartholomew, Director Phone: 465-3911
Division: Administrative Services a A J h 1 1 1 Date: April 2, 1990

Approved by Commissioner: Mark S. Hickey /  .^l5ate: 7*'/s t j ^
Agency: Department of Transportation and Public Facilities • '

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ics) Page 1 of 1



6- 1026Da

Bannister

TO: SCS CSH B 284 (C&RA) (6-1026D, 3-2 9-90)

A M E N D M E N T

OFFERED IN THE SENATE BY THE C&RA COMMITTEE

Pa ge 2, line 5:

D elete "that is equal to the a m o u n t  set out in AS 4 5 . 4 5 . 0 1 0 ( a ) "

Insert "of 1.5 pe rc en t  a month, u n l e s s  an a g r e e m e n t  e x is ts  b e t w e e n  the 

p ri me  c o n t r a c t o r  and the state or p o l i t i c a l  s u b d i v i s i o n  that es t ab l i s h e s  a 

lower rate of int e re s t or p r e c l u d e s  the c h a r g i n g  of int er e st "

Pa ge  3, lines 7 - 8 :

D el e te  "that is equal to the a m o u n t  set out in AS 4 5 . 4 5 . 0 1 0 ( a ) "

Insert "of 1.5 p e r ce n t a month, u n l e s s  an a g r e e m e n t  ex ists b e t w e e n  the 

prime c o n t r a c t o r  and the state or p o l i t i c a l  s u b d i v i s i o n  that e s t a b l i s h e s  a 

lower rate of inter es t or p r e c l u d e s  the c h a r g i n g  of in t er e st "

Pa ge  4, lines 1 - 2 :

D e l e te  "that is equal to the a m o u n t  set out in AS 4 5 . 4 5 . 0 1 0 ( a ) "

Insert "of 1.5 p e r c e n t  a month, u n l e s s  an a g r e e m e n t  e xists b e t w e e n  che 

p r im e  c o n t r a c t o r  and the s u b c o n t r a c t o r  that e s t a b l i s h e s  a lo wer rate of 

i nt er es t or p re clud es  the c h a r g i n g  of i n t e r e s t "

Pa ge 4, lines 22 - 23:

D el e te  "that is equal to the a m o u n t  set out in AS 4 5 . 4 5 . 0 1 0 ( a ) "

Insert "of 1.5 p e r ce n t a month, u n l e s s  an a g r e e m e n t  e x i st s b e t w e e n  the 

s u b c o n t r a c t o r  and the p er so n  that e s t a b l i s h e s  a lower ra te of  in t er e st  or
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P a g e  6,  l i n e s  4 - 5 :

D e l e t e  " t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n  A S  4 5 . 4 5 . 0 1 0 ( a ) "

I n s e r t  " o f  1 . 5  p e r c e n t  a m o n t h ,  u n l e s s  a n  a g r e e m e n t  e x i s t s  b e t w e e n  t h e  

p r i m e  c o n t r a c t o r  a n d  t h e  s u b c o n t r a c t o r  t h a t  e s t a b l i s h e s  a  l o w e r  r a t e  o f  

i n t e r e s t  o r  p r e c l u d e s  t h e  c h a r g i n g  o f  i n t e r e s t "

precludes the charging of interest"
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B a n n i s t e r

TO: SCS CSHB 284(C&RA)

Page 7, f o l l owing  line .3:

Insert a n e w  s e c t i o n  to read:

"Sec. 3 6.90.265. A P P L I C A B I L I T Y  TO M U N I C I P A L I T I E S .  AS 3 6 . 9 0 . 2 0 0  -

3 6.90.290 do not a p p l y  to a p u b l i c  c o n s t r u c t i o n  or p u b l i c  w o r k s  c o n­

tract of a m u n i c i p a l i t y  u n l e s s  the m u n i c i p a l i t y  has e n t e r e d  into a 

w r i t t e n  c o n tract w i t h  the state for the state to p r o v i d e  funds for the 

public c o n s t r u c t i o n  or p u b l i c  w o r k . "

A M E N D M E N T

OFFERED IN THE SENATE BY THE C&RA COMMITTEE
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( A l a s k a  J S t a i e  J l e g i s l a t u r e

REPRESENTATIVE
MARK BOYER

VICE CHAIRMAN, HOUSE 
HEALTH. EDUCATION AND 

SOCIAL SERVICES COMMITTEE

MEMBER. HOUSE LABOR AND 
COMMERCE COMMITTEE

CHAIR. CHILDREN’S CAUCUS

peruse of 33eprpsentnti6cs

1098 LAKEVIEW TERRACE 
FAIRBANKS, ALASKA 99701 

(907) 456-6473
JUNEAU

FAIRBANKS

P.O. BOX V 
STATE CAPITOL 

JUNEAU, ALASKA 99811 
(907) 465-3466

M E M O R A N D U M

T O :  S e n a t o r  D i c k  E l i a s o n  /

C h a i r ,  S e n a t e  L a b o r  a n d  C o m m e r c e ^ C o m m i t t e e

F R O M :  R e p r e s e n t a t i v e  M a r k  B o ^ a i f  If V

D A T E :  M a y  7 ,  1 9 8 9

S U B J E C T :  S c h e d u l i n g  C S H B  2 8 4  ( L & C )  a m ,  " A n  A c t  r e l a t i n g  t o  t h e
t e r m s  a n d  c o n d i t i o n s  u n d e r  w h i c h  p r i m e  c o n t r a c t o r s  a n d  
s u b c o n t r a c t o r s  a r e  p a i d  f o r  m a t e r i a l s  a n d  s e r v i c e s  
p r o v i d e d  t o  a  p u b l i c  c o n s t r u c t i o n  p r o j e c t , "  f o r  a  L a b o r  
a n d  C o m m e r c e  C o m m i t t e e  h e a r i n g .

T h i s  i s  a  f o r m a l  r e q u e s t  t o  a s k  t h a t  y o u  s c h e d u l e  C S H B  2 8 4  
( L & C )  a m  f o r  a  c o m m i t t e e  h e a r i n g  b e f o r e  t h e  e n d  o f  t h i s  s e s s i o n .  

T h i s  b i l l  p a s s e d  t h e  H o u s e  o n  r e c o n s i d e r a t i o n  w i t h  a  3 7 - 0  v o t e .  
T w o  a m e n d m e n t s  w e r e  a d o p t e d  o n  t h e  H o u s e  F l o o r :

1 )  c h a n g i n g  t h e  c a l e n d a r  d a y s  f r o m  2 1  t o  3 0  c a l e n d a r  
d a y s  f o r  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  t o  p a y  
t h e  p r i m e  c o n t r a c t o r ;  a n d

2 )  A S  3 6 . 9 0 . 2 0 0 ,  w h i c h  i s  S e c t i o n  1  o f  t h e  b i l l ,  d o e s  
n o t  a p p l y  t o  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  
c o n t r a c t s  i n  c o m m u n i t i e s  t h a t  h a v e  a  p o p u l a t i o n  
u n d e r  8 0 0 .

T h i s  H o u s e  b i l l  h a s  t h e  b r o a d  s u p p o r t  o f  2 0  c o - s p o n s o r s  a n d  
t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s .  A  
c o m p a n i o n  b i l l ,  S B  2 8 9 ,  s p o n s o r e d  b y  S e n a t o r  F a h r e n k a m p  w i t h  7  
c o - s p o n s o r s ,  h a s  b e e n  i n t r o d u c e d  i n  t h e  S e n a t e .

T h i s  l e g i s l a t i o n ,  w h i c h  h a s  t h e  s u p p o r t  o f  t h e  A s s o c i a t e d  
G e n e r a l  C o n t r a c t o r s  o f  . a s k a  ( A GC )  a n d  t h e  A m e r i c a n
S u b c o n t r a c t o r s  A s s o c i a t i o n  ( A S A ) , w i l l  s o l v e  m a n y  o f  t h e  p r o b l e m s  
r e g a r d i n g  f a i r  d e a l i n g s  i n  t h e  c o n s t r u c t i o n  i n d u s t r y .  T h e  b i l l ,  
p a t t e r n e d  a f t e r  t h e  F e d e r a l  P r o m p t  P a y m e n t  A c t ,  w i l l  r e q u i r e  
o w n e r s  t o  p a y  c o n t r a c t o r s ,  a n d  c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  t o  
p a y  s u p p l i e r s  a n d  s u b c o n t r a c t o r s  w i t h i n  a  s p e c i f i e d  t i m e  f r a m e .  
A l l  p a r t i e s  w i l l  b e  o n  n o t i c e  b e c a u s e  t h e  b i l l  r e q u i r e s  t h e s e  
p r o m p t  p a y m e n t  p r o v i s i o n s  t o  b e  i n  a l l  c o n s t r u c t i o n  c o n t r a c t s  a n d  
s u b c o n t r a c t s .
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1 )  C S H B  2 8 4  ( L & C )  a m
2 )  " 0 "  F i s c a l  N o t e  f r o m  D O T / P F
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5 )  J o i n t  S t a t e m e n t  o f  S u p p o r t  f r o m  AGC a n d  A S A

I f  y o u  h a v e  a n y  q u e s t i o n s ,  c o n t a c t  m e  o r  m y  s t a f f ,  N a n c y
G r o s z e k ,  a t  4 6 5 - 3 4 6 6 .

T h a n k  y o t f  i n  a d v a n c e  f o r  y o u  p r o m p t  c o n s i d e r a t i o n .

M B / N J G / b h n

A t t a c h m e n t s

c c :  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  M e m b e r s
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D e p a r t m e n t  q f  T r a n s p o r t a t i o n  8 1  P u b l i c  F a c i l i t i e s

POSITION PAPER
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_  artlch prim* c o n t r a c to r s  t  subco n trac to rs  ara

^ T I T L E : p a l d f o r  m * t» r l» l» t a a r v l c s i  provldsd t j  I _____ D A T E ^   ^ '  1 9 8 9
pub lic  c o n s t ru c t io n  iSrojaci,

T h e  d e p a r t m e n t  i s  n o t  o p p o s e d  t o  t h i s  b i l l .  T h e  p r o p o s e d  
l e g i s l a t i o n  w o u l d  r e d u c e  f r o m  3 0  c a l e n d a r  d a y s  t o  2 1  c a l e n d a r  
d a y s  t h e  p e r i c d  w i t h i n  w h i c h  t h e  s t a t e  m u s t  m a k e  p a y m e n t  o n  
p u b l i c  c o n s t r u c t i o n  c o n t r a c t o r  p a y m e n t  r e q u e s t s  o r  i n c u r  l a t e  
p a y m e n t  I n t e r e s t  c o s t a .  A n y  p a y m e n t  n o t  m a d e  w i t h i n  2 1  d a y s  o f  
r e c e i p t  w o u l d  r e s u l t  i n  t h e  s t a t e  p a y i n g  i n t e r e s t  a t  t h e  r a t e  o f  
1 . 5 4  p e r  m o n t h .  AS  3 6 . 9 0 . 0 1 0  c u r r e n t l y  r e q u i r e s  t h a  s t a t e  t o  
" i n i t i a t e  p r o c e d u r e s "  t o  p a y  a  c o n t r a c t o r ' s  p a y m e n t  r e q u e s t  
w i t h i n  1 5  d a y s  w i t h  i n t e r e s t  c h a r g e s  a r e  o n l y  i n c u r r e d  f o r  
p a y m e n t s  m a d e  3 0  d a y s  a f t e r  r e c e i p t .

C u r r e n t l y  D O T & P F ' a  p a y m e n t  p r o c e s s  a n d  e x p e r i e n c e  i n d i c a t e s  t h a t  
t h e  v a s t  m s  j o r :  x. y  o f  s t a n d a r d  c o n t r a c t o r  p a y m e n t s  c a n  b e  m a d e  
w i t h i n  t h e  p r o i  j s e d  2 1  d a y  t i m e  f r a m e .  T h e  s h o r t e r  p a y m e n t  
p e r i o d  ( w h i c h  i n c l u d e s  w e e k e n d s )  w o u l d  n o t  a l l o w  f o r  a n y  m a r g i n  
o f  e r r o r  i n  t h e  d e p a r t m e n t ' s  r e v i e w ,  a p p r o v a l  a n d  p a y m e n t  
p r o c e s s .  S i g n i f i c a n t  b u d g e t  r e d u c t i o n s  a r e  b e i n g  c o n s i d e r e d  f o r
a l l  a d m i n i s t r a t i v e  u n i t s  w h i c h  w o u l d  r e s u l t  i n  i n c r e a s e d  
w o r k l o a d s  a n d  a  s l o w d o w n  i n  p r o c e s s i n g  p a y m e n t  t r a n s a c t i o n s .  I f
t h o s e  r e d u c t i o n s  a r e  r e a l i z e d  t h e  d e p a r t m e n t ' s  a b i l i t y  t o  c o m p l y  
w i t h  t h e  r e d u c e d  t i m e f r a m e  w o u l d  b e  i m p a c t e d .

C u r r e n t  e x p e r i e n c e  i n d i c a t e s  t h a t  8 4  o f  s t a n d a r d  c o n t r a c t o r  
p a y m e n t s  c o u l d  n o t  b e  m a d e  w i t h i n  t h e  s h o r t e n e d  t i m e f r a m e .  T h i s  
w o u l d  r e s u l t  I n  a n  a n n u a l  i n c r e a s e d  c o s t  c h a r g e d  t o  t h e  s t a t e ' s  
g e n e r a l  f u n d  c a p i t a l  b u d g e t  o f  b e t w e e n  $ 8 0 , 0 0 0  a n d  $ 1 1 0 , 0 0 0  
( f i s c a l  n o t e  a t t a c h e d ) .  A d v e r s e  e f f e c t s  o f  a c c o u n t i n g  s t a f f  
b u d g e t  c u t a  c o u l d  i n c r e a s e  t h e  a n n u a l  i n t e r e s t  c o s t s  t o  b e t w e e n  
$ 1 6 0 , 0 0 0  a n d  $ 2 0 0 , 0 0 0 .  L a t e  p a y m e n t  f e e s  a r e  n o t  e l i g i b l e  f o r  
f e d e r a l  p a r t i c i p a t i o n .

F o r  f u r t h e r  i n f o rm a t i o n  c a l l  C a th e r in e  A . M c H u g h  a t  4 6 5 * 3 0 0 0
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S E C T IO N  B Y  S E C T IO N  A N A L Y S IS

C S H B  2 8 4  ( L & C )  am

S e c t i o n  1 . T h i s  s e c t i o n  a m e n d s  A S  3 6 . 9 0  b y  a d d i n g  a  n e w  a r t i c l e  

r e l a t i n g  t o  P u b l i c  C o n s t r u c t i o n  C o n t r a c t  P a y m e n t s .  W i t h i n  t h e  

a r t i c l e  a r e  p r o v i s i o n s  w h i c h  r e q u i r e  p u b l i c  o w n e r s  t o  t i m e l y  p a y  

c o n s t r u c t i o n  c o n t r a c t o r s  a n d  p r o v i s i o n s  r e q u i r i n g  c o n t r a c t o r s  t o  

t i m e l y  p a y  s u b c o n t r a c t o r s  a n d  s u p p l i e r s .  F u r t h e r  r e f e r e n c e s  i n  

t h i s  s e c t i o n  a r e  t o  t h e  p r o p o s e d  AS  3 6 - 9 0  s e c t i o n  n u m b e r s  

c o n t a i n e d  i n  t h e  b i l l .

S e c t i o n  2 0 0  r e q u i r e s  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  

t o  p a y  a  p r i m e  c o n t r a c t o r  w i t h i n  3 0  d a y s  o f  r e c e i v i n g  a  

p a y  r e q u e s t .  T h i s  3 0  c a l e n d a r  d a y  t i m e  c l o c k  d o e s  n o t  

b e g i n  t o  r u n  u n t i l  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  

a c t u a l l y  r e c e i v e s  ' t h e  g r a n t  o r  f e d e r a l  m o n e y .  

P r e v i o u s l y ,  t h e r e  w a s  n o  r e q u i r e m e n t  f o r  t i m e l y  p a y m e n t  

b y  a  p o l i t i c a l  s u b d i v i s i o n .  F a i l u r e  t o  t i m e l y  p a y  w i l l  

r e s u l t  i n  l i a b i l i t y  f o r  i n t e r e s t  i n  a c c o r d a n c e  w i t h  

A S  4 5 . 4 5 . 0 1 0  ( c u r r e n t l y  1 0 . 5 % ) .  I f  t h e  s t a t e  o r  

p o l i t i c a l  r  r b d i v i s i o n  b e l i e v e s  t h e  p a y  r e q u e s t  d o e s  n o t  

c o m p l y  w i t h  t h e  c o n t r a c t  o r  i f  a l l  o r  p a r t  o f  a  p a y m e n t  

i s  g o i n g  t o  b e  w i t h h e l d  f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e ,  

t h e n  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  m u s t  n o t i f y  t h e  

c o n t r a c t o r  i n  w r i t i n g  o f  t h e  p r o b l e m  a n d  t h e  r e m e d i a l  

a c t i o n  n e c e s s a r y .  A  f a i l u r e  t o  p r o v i d e  a  t i m e l y  n o t i c e  

r e s u l t s  i n  l i a b i l i t y  f o r  i n t e r e s t  u n t i l  t h e  n o t i c e  i s  

p r o v i d e d  o r  t h e  c o n t r a c t o r  i n t e r e s t  u n t i l  t h e  n o t i c e  i s  

p r o v i d e d  o r  t h e  c o n t r a c t o r  i s  p a i d .  O n c e  c o r r e c t e d ,  

t h e  c o n t r a c t o r  i s  e n t i t l e d  t o  p a y m e n t  w i t h i n  1 4  d a y s  o r  

e l s e  i n t e r e s t  a c c r u e s .

S e c t i o n  2 1 0  r e q u i r e s  a l l  c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  

t o  i n c l u d e  w i t h i n  t h e i r  s u b c o n t r a c t s  a  p r o v i s i o n  

r e q u i r i n g  t h e m  t o  p a y  t h e i r  s u b c o n t r a c t o r s  a n d  

s u p p l i e r s  w i t h i n  e i g h t  ( 8 )  d a y s  o f  r e c e i v i n g  a  p a y m e n t  

f r o m  w h i c h  t h e  s u b c o n t r a c t o r  i s  t o  b e  p a i d .  T h i s  " f l o w  

d o w n "  c o n c e p t  i s  c o m m o n  t o  c o n s t r u c t i o n  a n d  a n  a c c e p t e d  

i n d u s t r y  p r a c t i c e .  A l l  c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  

a r e  a l s o  r e q u i r e d  t o  c o n t r a c t u a l l y  p r o v i d e  f o r  

i n t e r e s t  i n  a c c o r d a n c e  w i t h  A S  4 5 . 4 5 - 0 1 0 ,  i f  p a y m e n t  

i s  n o t  t i m e l y  m a d e .  F i n a l l y ,  a n y  i . r t e r e s t  r e c e i v e d  o n  

s t a t e  h e l d  r e t e n t i o n  m u s t  b e  p a s s e d  t h r o u g h  t o  t h e  

a p p r o p r i a t e  s u b c o n t r a c t o r s .
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S e c t i o n a l  A n a l y s i s  

C S H B  2 8 4  (L & C )  am  

P a g e  2

S e c t i o n  2 2 0  c o n t i n u e s  t o  p r o v i d e  m a x im u m  f l e x i b i l i t y  t o  

t h e  p r i m e  c o n t r a c t o r  a n d  s u b c o n t r a c t o r  t o  n e g o t i a t e  

p r o v i s i o n s  r e l a t i n g  t o  w i t h h o l d i n g  w i t h o u t  c a u s e  

( " r e t e n t i o n " )  a n d  w i t h h o l d i n g  f o r  c a u s e ,  i . e . ,  

u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n t e r e s  .  l i a b i l i t y  

i f  t h e  a r t i c l e ' s  n o t i c e  p r o v i s i o n s  a r e  c o m p l i e d  w i t h .

S e c t i o n  2 3 0  a l l o w s  a  c o n t r a c t o r  t o  w i t h h o l d  p a y m e n t  t o  

a  l o w e r  t i e r e d  c o n t r a c t o r  f o r  w h i c h  t h e  c o n t r a c t o r  h a s  

r e c e i v e d  p a y m e n t  w i t h o u t  i n t e r e s t  l i a b i l i t y  i f  t h e  

c o n t r a c t o r  n o t i f i e s  t h a t  l o w e r  t i e r e d  c o n t r a c t o r  o f  t h e  

r e a s o n  t h e  m o n e y  i s  b e i n g  w i t h h e l d  a n d  t h e  a p p r o p r i a t e  

r e m e d i a l  a c t i o n .  A  c o p y  o f  t h i s  n o t i c e  i s  r e q u i r e d  t o  

b e  s e n t  t o  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n .  T h e  

p a y m e n t  i s  d u e  b y  t h e  e i g h t h  d a y  a f t e r  t h e  r e m e d i a l  

a c t i o n  i s  t a k e n .

S e c t i o n  2 4 0  p r e s c r i b e s  t h e  f o r m  f o r  n o t i c e s  r e q u i r e d  b y  

t h i s  a r t i c l e .

S e c t i o n  2 5 0  r e q u i r e s  t h e  s t a t e  o r  a  p o l i t i c a l  

s u b d i v i s i o n  t o  p a y  i n t e r e s t  o n  r e t a i n a g e  a n d  w a r r a n t y  

r e t a i n a g e .  T h i s  s e c t i o n  i s  s i m i l a r  t o  e x i s t i n g  

A S  3 6 . 9 0 . 0 1 0 ( c ) - ( e ) .

S e c t i o n  2 6 0  e s t a b l i s h e s  t h e  b e g i n n i n g  t i m e s  f o r  t h e  

t i m e  l i m i t s  im p o s e d  t h r o u g h o u t  t h e  a r t i c l e  a n d  e x e m p t s  

c o m m u n i t i e s  o f  l e s s  t h a n  8 0 0  p e o p l e  f r o m  c o m p l y i n g  w i t h  

t h e  p r o v i s i o n s  o f  A S  3 6 . 9 0 . 2 0 0 .

S e c t i o n  2 . T h i s  s e c t i o n  m a k e s  n e c e s s a r y  e d i t o r i a l  a m e n d m e n t s  i n  

o t h e r  T i t l e s .

S e c t i o n  3 . T h i s  s e c t i o n  r e p e a l s  AS  3 6 . 9 0 . 0 1 0  w h i c h  i s  s u p e r s e d e d  

b y  S e c t i o n  1 o f  t h i s  b i l l .

S e c t i o n  4 .  T h i s  s e c t i o n  c l a r i f i e s  t h a t  t h i s  a c t  d o e s  n o t  t a k e  

e f f e c t  o n  p u b l i c  w o r k s  c o n t r a c t o r s  e n t e r e d  i n t o  b e f o r e  t h i s  A c t ' s  

e f f e c t i v e  d a t e .

S e c t i o n  5 .  E s t a b l i s h e s  t h e  e f f e c t i v e  d a t e  f o r  t h i s  a c t  a s  

J u l y  1 ,  1 9 8 9 .
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J O I N T  S T A T E M E N T  0  T  S U P P O R T

A t t a c h e d  y o u  w i l l  f i n d  l e g i s l a t i o n  r e q u i r i n g  p r o m p t  p a y m e n t  
w h i c h  i s  j o i n t l y  s u p p o r t e d  b y  t h e  A s s o c i a t e d  G e n e r a l  
C o n t r a c t o r s  o f  A l a s k a  ( A C C )  a n d  t h a  A l a s k a  c h a p t e r ,  A m e r i c a n  
S u b c o n t r a c t o r s  A s s o c i a t i o n  ( A S A ) .

S u p p o r t  f o r  t h e  l e g i s l a t i o n  w a s  a c h i e v e d  b y  m e e t i n g s  w i t h  
g e n e r a l  a n d  s u b c o n t r a c t o r  r e p r e s e n t a t i v e s  o f  AGC  a n d  
s u b c o n t r a c t o r  r e p r e s e n t a t i v e s  o f  A S A .  T h e  l e g i s l a t i o n  w i l l  
e n c o u r a g e  f a i r  d e a l i n g  a m o n g s t  g o v e r n m e n t  o w n e r s ,  c o n t r a c t o r s ,  
s u b c o n t r a c t o r s  a n d  s u p p l i e r s .  I n  e s s e n c e  i t  w i l l  r e q u i r e  
o w n e r s  t o  p r o m p t l y  p a y  c o n t r a c t o r s ;  a n d  c o n t r a c t o r s  a n d  
s u b c o n t r a c t o r s  t o  p r o m p t l y  p a y  t h e i r  s u b c o n t r a c t o r s  a n d  
s u p p l i e r s .  T h e  f a i l u r e  o f  a n y  p a r t y  t o  p r o m p t l y  p a y  w i l l  c a u s e  
i n t e r e s t  t o  a c c r u e  a t  t h e  c u r r e n t  r a t e  o f  1 0 . 5 % .  M o s t  o f  t h i s  
w i l l  b e  a c h i e v e d  b y  r e q u i r i n g  c e r t a i n  p r o v i s i o n s  t o  b e  i n  a l l  
c o n s t r u c t i o n  c o n t r a c t s  a n d  s u b c o n t r a c t s ,  T h e  p a r t i e s  r e t a i n  
m a x i m u m  f r e o c o m  t o  n e g o t i a t e  c o n t r a c t  t e r m s  t o  m e e t  t h e i r  
p a r t i c u l a r  c i r c u m s t a n c e s .  T h e  p r o p o s e d  l e g i s l a t i o n  i s  s i m i l a r  
t o  t h e  r e c e n t l y  e n a c t e d  F e d e r a l  P r o m p t  P a y m e n t  A c t  A m e n d m e n t s  
o f  1 9 8 8 .

We  u r g e  y o u  t o  c o s p o n s o r  t h i s  j o i n t  g e n e r a l  c o n t r a c t o r -  
s u b c o n t r a c t o r  e f f o r t .  I t  i s  o u r  d e s i r e  t o  a c h i e v e  q u i c k  
p a s s a g e  o f  t h i s  l e g i s l a t i o n  s o  t h a t  f a i r  d e a l i n g  i n  t h e  
c o n s t r u c t i o n  i n d u s t r y  i s  a t t a i n a b l e  f o r  t h i s  s e a s o n .

ALASKA C H A P T E R J  

A M E R I C A N  S U B C O N T R A C T O R S  A S S O C .
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6-1026D • 
B an n is te r
3/29/90

O rig in a l  s p o nso r(s) :  REP. BOYER, Donley, Furnace, Grussendorf, Boucher,
F o s te r ,  Gruenberg, Hudson, Koponen, Larson, Menard, P e t ty jo h n ,  F.ieger,
Sharp, S h u l t z ,  T a v lo r ,  Ulmer, Zawacki, C o l l i n s ,  Navarre, Leman

IN THE HOUSE BY THE C&RA COMMITTEE

SENATE CS FOR CS FOR HOUSE B IL L  NO. 284 (C&RA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A B ILL

For an Act e n t i t l e d :  "An Act r e l a t i n g  to  the terms and co n d it io n s  under

which prime c o n tr a c to r s  and subcontractors are paid 

fo r  m ate r ia ls  and se rv ices  provided to a public  

c o n s tru c t io n  p r o je c t ;  and providing fo r  an e f f e c t i v e  

d a te ."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section  1. AS 36.90 is  amended by adding new sections  to  read:

ARTICLE 2. PUBLIC CONSTRUCTION CONTRACT PAYMENTS.

Sec. 36 .90 .200.  PAYMENT DEADLINE AND INTEREST. (a) The s ta te  

or a p o l i t i c a l  subdivis ion o f  the s t a t e  s h a l l  pay the prime c o n tra c to r  

fo r  s a t i s f a c t o r y  performance on a p ub lic  c o n s tru c t io n  or public  works 

c o n trac t  w i t h in  30 calendar days o f  the date the s ta te  or p o l i t i c a l  

subdivis ion  receives a payment request from the prime c o n tra c to r  th a t  

complies w ith  the c o n tra c t .  I f  a p o l i t i c a l  subdivis ion i s  going to 

use grant money fo r  the c o n tra c t ,  the su b d iv is io n  s h a l l  pay the prime 

co n trac to r  f o r  s a t i s f a c t o r y  performance wTi t h i n  21 calendar days o f  the 

date the sub d iv is io n  receives a payment request th a t  complies w ith  the 

co n trac t  or w i t h i n  21 calendar days o f  the date the subd iv is ion  ac­

t u a l l y  receives the grant money, whichever is  l a t e r .  I f  the s t a t e  is  

going to  use fe d era l  money fo r  the c o n t r a c t ,  the s ta te  s h a l l  pay the 

prime c o n tra c to r  fo r  s a t i s f a c t o r y  performance w i th in  21 calendar days 

o f  the date the s ta te  receives a payment request th a t  complies w ith  

the co ntrac t  or w i th in  21 calendar days o f  the date the s t a t e  a c t u a l l y  

receives the federal  money, whichever i s  l a t e r .

-1- SCS CSHB 2 8 4 ( C&RA)
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( b )  I f  t h e  p r i m e  c o n t r a c t o r  i s  n o t  p a i d  a s  r e q u i r e d  b y  ( a )  o f  

t h i s  s e c t i o n ,  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  p a y  i n t e r e s t  c n  

t h e  u n p a i d  a m o u n t  o f  t h e  r e q u i r e d  p a y m e n t  f r o m  t h e  2 1 s t  c a l e n d a r  d a v  

a f t e r  t h e  d a t e  r e q u i r e d  f o r  p a y m e n t  u n d e r  ( a )  o f  t h i s  s e c t i o n  a t  a n  

i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n  AS  A 5 . 4 5 . 0 1 0 ( a ) .

( c )  I f  p a r t  o r  a l l  o f  a  p a y m e n t  i s  g o i n g  t o  b e  w i t h h e l d  f o r  

u n s a t i s f a c t o r y  p e r f o r m a n c e  o r  i f  t h e  p a y m e n t  r e q u e s t  m a d e  u n d e r  ( a ^  c f  

t h i s  s e c t i o n  d o e s  n o t  c o m p l y  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  c o n t r a c t ,  

w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  r e c e i p t  o f  t h e  p a y m e n t  r e q u e s t  t h e  

s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  n o t i f y  t h e  p r i m e  c o n t r a c t o r  i n  

w r i t i n g  s t a t i n g  s p e c i f i c a l l y  w h y  p a r t  o r  a l l  o f  t h e  p a y m e n t  i s  b e i n g  

w i t h h e l d  a n d  w h a t  r e m e d i a l  a c t i o n s  m a y  b e  t a k e n  b y  t h e  p r i m e  c o n t r a c ­

t o r  t o  r e c e i v e  t h e  f u l l  p a y m e n t .

( d )  I f  t h e  n o t i f i c a t i o n  b y  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  

r e q u i r e d  b y  ( c )  o f  t h i s  s e c t i o n  d o e s  n o t  c o m p l y  w i t h  ( c )  o f  t h i s  

s e c t i o n ,  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  p a y  i n t e r e s t  o n  t h e  

w i t h h e l d  a m o u n t  f r o m  t h e  e i g h t h  w o r k i n g  d a y  a f t e r  r e c e i p t  o f  t h e  

i n i t i a l  p a y m e n t  r e q u e s t  u n t i l  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  

p r o v i d e s  n o t i c e  t h a t  d o e s  c o m p l y  w i t h  ( c )  o f  t h i s  s e c t i o n .

( e )  I f  p a r t  o r  a l l  o f  a  p a y m e n t  i s  w i t h h e l d  u n d e r  ( c )  o f  t h i s  

s e c t i o n ,  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  p a y  t h e  w i t h h e l d  

a m o u n t  w i t h i n  21  c a l e n d a r  d a y s  a f t e r  t h e  p r i m e  c o n t r a c t o r  s a t i s f a c ­

t o r i l y  c o m p l e t e s  t h e  r e m e d i a l  a c t i o n s  I d e n t i f i e d  i n  t h e  n o t i c e .  I f  a  

p o l i t i c a l  s u b d i v i s i o n  i s  g o i n g  t o  u s e  g r a n t  m o n e y  f o r  t h e  c o n t r a c t ,  

t h e  s u b d i v i s i o n  s h a l l  p a y  t h e  p r i m e  c o n t r a c t o r  w i t h i n  21  c a l e n d a r  d a y s  

a f t e r  t h e  p r i m e  c o n t r a c t o r  s a t i s f a c t o r i l y  c o m p l e t e s  t h e  r e m e d i a l  

a c t i o n s  i d e n t i f i e d  i n  t h e  n o t i c e  o r  w i t h i n  21  c a l e n d a r  d a y s  a f t e r  t h e  

p o l i t i c a l  s u b d i v i s i o n  a c t u a l l y  r e c e i v e s  t h e  g r a n t  m o n e y ,  w h i c h e v e r  i s  

l a t e r .  I f  t h e  s t a t e  i s  g o i n g  t o  u s e  f e d e r a l  m o n e y  f o r  t h e  c o n t r a c t ,

SCS CSHB 2 8 4 (C&RA)
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I*

t h e  s t a t e  s h a l l  p a y  t h e  p r i m e  c o n t r a c t o r  w i t h i n  21 c a l e n d a r  d a y s  a f t e r  

t h e  p r i m e  c o n t r a c t o r  s a t i s f a c t o r i l y  c o m p l e t e s  t h e  r e m e d i a l  a c t i o n s  

i d e n t i f i e d  i n  t h e  n o t i c e ,  o r  w i t h i n  21  c a l e n d a r  d a y s  a f t e r  t h e  s u b d i ­

v i s i o n  a c t u a l l y  r e c e i v e s  t h e  m o n e y ,  w h i c h e v e r  i s  l a t e i  . I f  t h e  w i t h ­

h e l d  a m o u n t  i s  n o t  p a i d  w i t h i n  t h e  21  c a l e n d a r  d a y s ,  t h e  s t a t e  o r  

p o l i t i c a l  s u b d i v i s i o n  s h a l l  p a y  i n t e r e s t  o n  t h e  w i t h h e l d  a m o u n t  f r o m  

t h e  2 1 s t  c a l e n d a r  d a y  a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  

s e t  o r  i n  AS  4 5 . 4 5 . 0 1 0 ( a ) .

-------------- ( - f )  T h e  o b l i g a t i o n  t o  p a y  i n t e r e s t  u n d e r  t h i s  s e c t i o n  d o e s  n o t

■app l y  t o  r e t a i n a g e .

( g )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  

w o r k s  c o n t r a c t s  m a d e  b y  a  p o l i t i c a l  s u b d i v i s i o n  t h a t  h a s  a  p o p u l a t i o n  

u n d e r  8 0 0 .

S e c .  3 6 . 9 0 . 2 1 0 .  R E Q U I R E D  C O NT R AC TU AL  T E R M S .  ( a )  T h e  p r i m e  

c o n t r a c t o r  a n d  a  s u b c o n t r a c t o r  o r  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  

w o r k s  c o n t r a c t  s h a l l  i n c l u d e  i n  a  s u b c o n t r a c t  b e t w e e n  t h e  p r i m e  c o n ­

t r a c t o r  a n d  s u b c o n t r a c t o r  f o r  t h e  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  

a  c l a u s e  t h a t  r e q u i r e s  t h e  p r i m e  c o n t r a c t o r

( 1 )  t o  p a y  t h e  s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e

u n d e r  t h e  s u b c o n t r a c t  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  r e c e i v i n g  p a y ­

m e n t  f r o m  w h i c h  t h e  s u b c o n t r a c t o r  i s  t o  b e  p a i d ;

( 2 )  t o  p a y  t h e  s u b c o n t r a c t o r  a l l  r e t a i n a g e  d u e  u n d e r  t h e  

s u b c o n t r a c t  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  f i n a l  p a y m e n t  i s  r e c e i v e d  

f r o m  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  o r  a f t e r ^ £ h e  n o t i c e  p e r i o d  

u n d e r  A S  3 6 . 2 5 . 0 2 0 ( b )  e x p i r e s ,  w h i c h e v e r  i s ^ . T a - t e r :

( 3 )  t o  p a y  t h e  s u b c o n t r a c t o r '  i n t e r e s t  o n  a n  a m o u n t  t h a t  i s

n o t  p a i d  i n  a c c o r d a n c e  w i t h  ( 1  ) ^ ^ i T " " t h i s  s u b s e c t i o n  f o r  t h e  p e r i o d

b e g i n n i n g  o n  t h e  d a y  a f t e r  t h e  r e q u i r e d  p a y m e n t  d a t e  a n d  e n d i n g  o n  t h e

d a y  o n  w h i c h  p a y m e n t  o f  t h e  a m o u n t  d u e  i s  m a d e ;  t h e  i n t e r e s t  s h a l l  b e

- 3 -  S C S  C S H B  2 8 4 ( C & R A )
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c o m p u t e d  a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n  

AS  4 5 . 4 5 . 0 1 0 ( a ) ;

( 4 )  t o  p a y  i n t e r e s t  o n  r e t a i n a g e  w i t h h e l d  f r o m  t h e  s u b c o n ­

t r a c t o r  a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n

AS  4 5 . 4 5 . 0 1 0 ( a ) .

( b )  A  s u b c o n t r a c t o r  o n  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  

c o n t r a c t  s h a l l  i n c l u d e  i n  e a c h  s u b c o n t r a c t  u n d e r  w h i c h  a  p e r s o n  a g r e e s  

t o  p r o v i d e  t h e  s u b c o n t r a c t o r  w i t h  s e r v i c e s ,  o t h e r  t h a n  a s  a n  e m p l o y e e ,  

o r  s u p p l i e s  t o  b e  u s e d  i n  t h e  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  

p r o j e c t  a  c l a u s e  t h a t  r e q u i r e s  t h e  s u b c o n t r a c t o r

( 1 )  t o  p a y  t h e  p e r s o n  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r

t h e  s u b c o n t r a c t  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  r e c e i v i n g  p a y m e n t  f r o m  

w h i c h  t h e  p e r s o n  i s  t o  b e  p a i d ;

( 2 )  t o  p a y  t h e  p e r s o n  a l l  r e t a i n a g e  d u e  u n d e r  t h e  s u b c o n ­

t r a c t  w i t h  t h e  p e r s o n  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  t h e  s u b c o n t r a c ­

t o r  r e c e i v e s  i t s  s h a r e  o f  t h e  s t a t e - h e l d  r e t a i n a g e  f r o m  t h e  p r i m e  

c o n t r a c t o r  o r  a n o t h e r  s u b c o n t r a c t o r ;

( 3 )  t o  p a y  t h e  p e r s o n  i n t e r e s t  o n  a n  a m o u n t  t h a t  i s  n o t

p a i d  i n  a c c o r d a n c e  w i t h  ( l i ^ o T ^ t h i s  s u b s e c t i o n  f o r  t h e  p e r i o d  b e g i n ­

n i n g  o n  t h e  d a y  a f t e r  t h e  r e q u i r e d  p a y m e n t  d a t e  a n d  e n d i n g  o n  t h e  d a y  

o n  w h i c h  p a y m e n t  o f  t h e  a m o u n t  d u e  i s  m a d e ;  t h e  i n t e r e s t  s h a l l  b e  

c o m p u t e d  a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n  

AS  4 5 . 4 5 . 0 1 0 ( a ) ;

( 4 )  t o  p a y  i n t e r e s t  o n  r e t a i n a g e  w i t h h e l d  f r o m  t h e  p e r s o n

a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n  AS  4 5 . 4 5 . -

0 1 0 ( a ) .

S e c .  3 6 . 9 0 . 2 2 0 .  O P T I O N A L  CONTRACTUAL  T E R M S .  N o t w i t h s t a n d i n g  

AS  3 6 . 9 0 . 2 1 0  a n d  3 6 . 9 0 . 2 3 0 ,  t h e  p r i m e  c o n t r a c t o r  o r  a  s u b c o n t r a c t o r  

m a y  n e g o t i a t e  a n d  i n c l u d e  i n  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s

SCS CSHB 2 8 4 (C&RA) -4-
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I

I
i

I

s u b c o n t r a c t  a  p r o v i s i o n  t h a t

( 1 )  p e r m i t s  t h e  p r i m e  c o n t r a c t o r  o r  a  s u b c o n t r a c t o r  t o
I

d e t e r m i n e  t h a t  p a r t  o r  a l l  o f  a  s u b c o n t r a c t o r ' s  r e q u e s t  f o r  p a y m e n t  

m a y  b e  w i t h h e l d  f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r  t h e  s u b c o n t r a c t ;
I
I

a n d

( 2 )  p e r m i t s  t h e  p r i m e  c o n t r a c t o r  o r  a  s u b c o n t r a c t o r  t o

w i t h h o l d  p a y m e n t  f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e ,  w i t h o u t  i n c u r r i n g  a n

o b l i g a t i o n  t o  p a y  i n t e r e s t  f o r  l a t e  p a y m e n t ,  i f  a  n o t i c e  c o m p l y i n g  

w i t h  AS  3 6 . 9 0 . 2 4 0  h a s  b e e n  p r e v i o u s l y  f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r
•

a n d  a  c o p y  o f  t h e  n o t i c e  i s  f u r n i s h e d  t o  t h e  c o n t r a c t i n g  o f f i c e r  o f
!

t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n .

S e c .  3 6 . 9 0 . 2 3 0 .  W I T H H O L D I N G  PAYMENT  FOR U N S A T I S F A C T O R Y  P E R F O R ­

MANCE .  ( a )  i f  t h e  p r i m e  c o n t r a c t o r  o n  a  p u b l i c  c o n s t r u c t i o n  o r
I

p u b l i c  w o r k s  c o n t r a c t ,  a f t e r  m a k i n g  a  r e q u e s t  f o r  p a y m e n t  t o  t h e  s t a t e  ,
I

o r  p o l i t i c a l  s u b d i v i s i o n  b u t  b e f o r e  p a y i n g  a  s u b c o n t r a c t o r  f o r  t h e
j

s u b c o n t r a c t o r ' s  p e r f o r m a n c e  c o v e r e d  b y  t h e  p a y m e n t  r e q u e s t ,  d i s c o v e r s  

t h a t  p a r t  o r  a l l  o f  t h e  p a y m e n t  o t h e r w i s e  d u e  t o  t h e  s u b c o n t r a c t o r  i s  

s u b j e c t  t o  w i t h h o l d i n g  f r o m  t h e  s u b c o n t r a c t o r  u n d e r  t h e  s u b c o n t r a c t
(

f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e ,  t h e  p r i m e  c o n t r a c t o r  m a y  w i t h h o l d  t h e  

a m o u n t  a s  a l l o w e d  u n d e r  t h e  s u b c o n t r a c t .  I f  t h e  p r i m e  c o n t r a c t o r  

w i t h h o l d s  a n  a m o u n t  u n d e r  t h i s  s u b s e c t i o n ,  t h e  p r i m e  c o n t r a c t o r  s h a l l

( 1 )  g i v e  t h e  s u b c o n t r a c t o r  a  n o t i c e  c o m p l y i n g  w i t h  A S  3 6 . -

9 0 . 2 4 0  a s  s o o n  a s  p r a c t i c a b l e  a f t e r  d e t e r m i n g  t h e  c a u s e  f o r  t h e  w i t h ­

h o l d i n g  b u t  b e f o r e  t h e  d u e  d a t e  f o r  t h e  s u b c o n t r a c t o r  p a y m e n t ;

( 2 )  g i v e  t h e  c o n t r a c t i n g  o f f i c e r  o f  t h e  s t a t e  o r  p o l i t i c a l  

s u b d i v i s i o n  a  c o p y  o f  t h e  n o t i c e  f u r n i s h e d  t c  t h e  s u b c o n t r a c t o r  u n d e r

( 1 )  o f  t h i s  s u b s e c t i o n ;

( 3 )  p a y  t h e  s u b c o n t r a c t o r  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r

c o r r e c t i o n  o f  t h e  i d e n t i f i e d  s u b c o n t r a c t o r  p e r f o r m a n c e  d e f i c i e n c y .

-5- SCS CSHB 2 8 4 (C&RA)
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1 ( b )  I f  t h e  p r i m e  c o n t r a c t o r  d o e s  n o t  c o m p l y  w i t h  t h e  n o t i c e  a n d

? p a y m e n t  r e q u i r e m e n t s  o f  ( a )  o f  t h i s  s e c t i o n ,  t h e  c o n t r a c t o r  s h a l l  p a y

t h e  s u b c o n t r a c t o r  i n t e r e s t  o n  t h e  w i t h h e l d  a m o u n t  f r o m  t h e  e i g h t h  

w o r k i n g  d a y  a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n  

AS  4 5 . 4 5 . 0 1 0 ( a ) .

S e c .  3 6 . 9 0 . 2 4 0 .  FORM OF C E R T A I N  N O T I C E S .  A n o t i c e  u n d e r  A S  3 6 . -  

9 0 . 2 2 0 ( 2 )  o r  3 6 . 9 0 . 2 3 0 ( a ) ( 1 )  m u s t  b e  i n  w r i t i n g  a n d  m u s t  s t a t e  t h e  

a m o u n t  b e i n g  w i t h h e l d ,  t h e  s p e c i f i c  c a u s e s  f o r  t h e  w i t h h o l d i n g  u n d e r  

t h e  t e r m s  o f  t h e  s u b c o n t r a c t ,  a n d  t h e  r e m e d i a l  a c t i o n s  t o  b e  t a k e n  b y  

t h e  s u b c o n t r a c t o r  t o  r e c e i v e  p a y m e n t  o f  t h e  a m o u n t  w i t h h e l d .

S e c .  3 6 . 9 0 . 2 5 0 .  R E T A I N A G E .  ( a )  T h e  s t a t e  o r  a  p o l i t i c a l  s u b d i ­

v i s i o n  o f  t h e  s t a t e  s h a l l  p a y  t o  t h e  p r i m e  c o n t r a c t o r  i n t e r e s t  o n  

r e t a i n a g e ,  i n c l u d i n g  w a r r a n t y  r e t a i n a g e ,  o n  a  c o n t r a c t  f o r  p u b l i c  

c o n s t r u c t i o n  o r  p u b l i c  w o r k s  a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  

a m o u n t  s e t  o u t  i n  AS  4 5 . 4 5 . 0 1 0 ( a ) .  I n t e r e s t  o n  r e t a i n a g e  a c c r u e s  f r o m  

t h e  d a t e  o f  a p p r o v a l  o f  a  p a y  r e q u e s t  u n t i l  t h e  d a t e  o f  p a y m e n t  t o  t h e  

c o n t r a c t o r .

( b )  A p o l i t i c a l  s u b d i v i s i o n  t h a t  h a s  a  p o p u l a t i o n  o f  5 0 0  o r  l e s s  

i s  e x e m p t  f r o m  t h e  p a y m e n t  o f  i n t e r e s t  u n d e r  ( a )  o f  t h i s  s e c t i o n .

S e c .  3 6 . 9 0 . 2 6 0 .  M I S C E L L A N E O U S  P R O V I S I O N S .  ( a )  I n  AS  3 6 . 9 0 . -  

2 1 0  -  3 6 . 9 0 . 2 9 0 ,

( 1 )  a  p a y m e n t  i s  c o n s i d e r e d  t o  b e  m a d e  w h e n  m a i l e d  o r

3 1'
j)

3 i
o

II

, ! i

2

3 '•
I,

4 li

5

s i 1

91

o "
j

1 .
i

2

.’3 i| p e r s o n a l l y  d e l i v e r e d  t o  t h e  p a r t y  b e i n g  p a i d ;
|
l! ( 2 )  a  p a y m e n t  i s  c o n s i d e r e d  t o  b e  r e c e i v e d  w h e n  i t  i s

25 li

'6

11

28

29

e n d o r s e d  f o r  p a y m e n t ,  i f  i t  i s  a  c h e c k ;

( 3 )  a n  i n v o i c e  i s  c o n s i d e r e d  t o  b e  r e c e i v e d  w h e n  i t  i s

d a t e - s t a m p e d  o r  o t h e r w i s e  m a r k e d  a s  d e l i v e r e d ;  i f  t h e  i n v o i c e  i s  n o t

d a t e - s t a m p e d  o r  o t h e r w i s e  m a r k e d  a s  d e l i v e r e d ,  t h e  d a t e  o f  t h e  i n v o i c e

i s  c o n s i d e r e d  t o  b e  t h e  d a t e  w h e n  t h e  i n v o i c e  i s  r e c e i v e d .
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( b )  A p o l i t i c a l  s u b d i v i s i o n  t h a t  r e c e i v e s  a  s t a t e  g r a n t  f o r  a 

p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  p r o j e c t  m a y  u s e  m o n e y  f r o m  t h e  

s t a t e  g r a n t  t o  p a y  t h e  i n t e r e s t  u n d e r  AS  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0 .

S e c .  3 6 . 9 0 . 2 7 0 .  W A I V E R  O F  P R O V I S I O N S  P R O H I B I T E D .  A c o n t r a c t  

p r o v i s i o n  t h a t  w a i v e s  a  p r o v i s i o n  r e q u i r e d  b y  A S  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 r I  

i s  v o i d .

S e c .  3 6 . 9 0 . 2 9 0 .  D E F I N I T I O N S .  I n  AS  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0 ,

( 1 )  " p r i m e  c o n t r a c t o r "  m e a n s  a  p e r s o n  r e q u i r e d  t o  b e  r e g i s ­

t e r e d  u n d e r  AS  0 8 . 1 8  w h o  h a s  a  c o n t r a c t  w i t h  t h e  s t a t e  o r  a  p o l i t i c a l  

s u b d i v i s i o n  o f  t h e  s t a t e  t o  p r o v i d e  m a t e r i a l s  o r  s e r v i c e s ,  o t h e r  t h a t .
i

a s  a n  e m p l o y e e ,  f o r  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  p r o j e c t ;

( 2 )  " s u b c o n t r a c t o r "  m e a n s  a  p e r s o n  a t  a n y  l e v e l ,  o t h e r  t h a r .  

a  p r i m e  c o n t r a c t o r ,  w h o  p r o v i d e s  m a t e r i a l s  o r  s e r v i c e s ,  o t h e r  t h a n  a s  

a n  e m p l o y e e ,  t o  b e  u s e d  i n  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  

p r o j e c t ;

( 3 )  " w o r k i n g  d a y "  d o e s  n o t  i n c l u d e  a  S a t u r d a y ,  S u n d a y ,  o r  s. 

s t a t e  h o l i d a y .

*  S e c .  2 .  AS  3 7 . 0 5 . 2 8 5 ( d )  i s  a m e n d e d  t o  r e a d :

( d )  T h i s  s e c t i o n  d o e s  n o t  a p p l y

( 1 )  i f  t h e  c o s t  o f  t h e  g o o d s  o r  s e r v i c e s  p u r c h a s e d  e x c e e d s

$ 5 0 0 , 0 0 0 ;

( 2 )  t o  p a y m e n t  f o r  s p e c i f i c  g o o d s  o r  s e r v i c e s  i n  d i s p u t e  

a f t e r  a  s e l l e r  o f  g o o d s  o r  s e r v i c e s  r e c e i v e s  n o t i c e  f r o m  t h e  s t a t e

o f f i c i a l  r e s p o n s i b l e  f o r  a u t h o r i z i n g  p a y m e n t  f o r  g o o d s  a n d  s e r v i c e s  

t h a t  t h e  a m o u n t  o f  t h e  i n v o i c e  o r  q u a l i t y  o f  s p e c i f i c  g o o d s  o r  s e r ­

v i c e s  i s  i n  d i s p u t e  a n d  s t a t i n g  t h e  r e a s o n s  f o r  t h e  d i s p u t e ;  t h e  s t a t e

a g e n c y  s h a l l  p a y  f o r  t h e  s p e c i f i c  g o o d s  o r  s e r v i c e s  i n  d i s p u t e  w i t h i r  

3 0  d a y s  a f t e r  r e s o l u t i o n  o f  t h e  d i s p u t e ;  o r

( 3 )  t o  a  c o n t r a c t  c o v e r e d  b y  AS  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 1

- 7 -  S C S  C S H B  2 8 4 ( C &R A )
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[ A S  3 6 . 9 0 . 0 1 0 ] .

S e c .  3 .  A S  3 6 . 9 0 . 0 1 0  i s  r e p e a l e d .

*  S e c .  4 .  T h i s  A c t  a p p l i e s  t o  p u b l i c  c o n s t r u c t i o n  a n d  p u b l i c  w o r k s  

c o n t r a c t s  t h a t  a r e  e n t e r e d  i n t o  o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

*  S e c .  5 .  T h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1 9 9 0 .
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S U B J E C T :  C o r r e c t i o n  o f  CS HB  2 8 4  ( L & C )  a m

T O :  S e n a t o r  M i k e  S z y m a n s k i
C h a i r
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

FR OM:  T h e r e s a  L .  B a n n i s t e r ^
L e g i s l a t i v e  C o u n s e l

T h e  l a n g u a g e  a d d e d  b y  a m e n d m e n t  t o  t h e  a b o v e - r e f e r e n c e d  b i l l  
n e e d s  c o r r e c t i o n .  T h i s  m e m o  i s  t o  e x p l a i n  j u s t  w h y  t h e  c o r ­
r e c t i o n  i s  n e e d e d .

BACKGROUND .  S e c  3 6 . 9 0 . 2 6 0 ( 4 )  w a s  a d d e d  t o  t h e  b i l l  b y  f l o o r  
a m e n d m e n t  o n  M a y  7 ,  1 ' 9 89  a n d  r e a d s :

" ( 4 )  A s  3 6 . 9 0 . 2 0 0  d o e s  n o t  a p p l y  t o  p u b l i c  c o n ­
s t r u c t i o n  o r  p u b l i c  w o r k s  c o n t r a c t s  i n  c o m m u n i t i e s  t h a t  h a v e  
a  p o p u l a t i o n  u n d e r  8 0 0 . "

A N A L Y S I S  AND S U G G E S T I O N  R E G A R D I N G  P R O B L E M .  T h e  p l a c e m e n t  o f  
t h i s  p a r a g r a p h  i s  t h e  p r o b l e m .  T h e  i n t r o d u c t o r y  l a n g u a g e  o f  
s e c .  3 6 . 9 0 . 2 6 0  d o e s  n o t  r e f e r  t o  s e c .  3 6 . 9 0 . 2 0 0  a n d ,  t h e r e ­
f o r e ,  r a i s e s  a  q u e s t i o n  a b o u t  t h e  a m e n d m e n t ' s  a p p l i c a t i o n ,  
T h e  i n t r o d u c t o r y  l a n g u a g e  r e a d s :  " I n  AS  3 6 . 9 0 . 2 7 0 -  3 6 . 9 0 . -
2 9 0 , " .

T h i s  s i t u a t i o n  p r e s e n t s  t h e  p o s s i b i l i t y  t h a t  y o u r  a m e n d m e n t  
w o u l d  b e  a p p l i e d  o n l y  i n  c o n n e c t i o n  w i t h  s e c .  3 6 . 9 0 . 2 1 0  -  
3 6 . 9 0 . 2 9 0 .  S i n c e  t h i s  d o e s  n o t  a p p e a r  t o  b e  t h e  p u r p o s e  o f  
t h e  n e w  l a n g u a g e ,  i t  i s  a d v i s a b l e  t h a t  t h e  p l a c e m e n t  o f  t h e  
a m e n d m e n t  b e  c h a n g e d .

S i n c e  y o u r  a m e n d m e n t  d e a l s  o n l y  w i t h  s e c .  3 6 . 9 0 . 2 0 0 ,  t h e  n e w  
l a n g u a g e  c o u l d  b e  p l a c e d  i n  t h a t  s e c t i o n  a s  s u b s e c t i o n  ( f ) .

OT HE R  C O N S I D E R A T I O N S .  T h e  t e r m  " c o m m u n i t i e s "  i s  n o t  d e f i n e d  
i n  s e c .  3 6 . 9 0 . 2 0 0 .  T h e  s e c t i o n  i m p o s e s  t h e  r e q u i r e m e n t s  o n  
t h e  s t a t e  a n d  " p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e " .  T h e
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d e f i n i t i o n  o f  " p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e " ,  f o u n d  i n  
A S  3 6 . 9 5 . 0 1 0 ( 6 ) ,  i s  v e r y  b r o a d  a n d  c o v e r s  v i l l a g e s  i n  a d d i ­
t i o n  t o  c i t i e s  a n d  b o r o u g h s .  I  w o u l d  s u g g e s t  r e p l a c i n g  
" c o m m u n i t i e s "  w i t h  t h e  t e r m  " p o l i t i c a l  s u b d i v i s i o n s "  i n  t h e  
a m e n d m e n t .

F i n a l l y ,  s i n c e  t h e  c r i t e r i a  f o r  c o v e r a g e  i s  t h a t  t h e  c o n ­
t r a c t  b e  m a d e  b y  a  p o l i t i c a l  s u b d i v i s i o n ,  n o t  " i n "  t h e  s u b ­
d i v i s i o n ,  I  s u g g e s t  r e p l a c i n g  " i n "  w i t h  " m a d e  b y "  i n  t h e  
a m e n d m e n t .

C O N C L U S I O N .  I n c o r p o r a t i n g  a l l  o f  t h e  a b o v e  s u g g e s t i o n s ,  t h e  
a m e n d m e n t  w o u l d  b e  p l a c e d  i n  s e c .  3 6 . 9 0 . 2 0 0  a n d  r e a d  a s  f o l ­
l o w s  :

" ( f )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  p u b l i c  c o n ­
s t r u c t i o n  o r  p u b l i c  w o r k s  c o n t r a c t s  m a d e  b y  a  p o l i t i c a l  s u b ­
d i v i s i o n  t h a t  h a s  a  p o p u l a t i o n  u n d e r  8 0 0 . "

T h e  a b o v e  l a n g u a g e  h a s  n o t  b e e n  r e v i e w e d  b y  t h e  r e v i s o r s  
y e t ,  s o  i f  y o u  w o u l d  l i k e  a n  a m e n d m e n t  o r  a  c o m m i t t e e  
s u b s t i t u t e  c o v e r i n g  p a r t  o r  a l l  o f  t h e  a b o v e  s u g g e s t i o n s ,  
p l e a s e  a d v i s e  m e  s o  I  c a n  p r e p a r e  i t  w i t h  t h e  u s u a l  i r . - n o u s e  
r e v i e w .

T B : p i  
w k p l / 0 0 1
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Y o u  h a v e  r e q u e s t e d  a  s e c t i o n a l  s u m m a r y  o f  t h e  a b o v e - d e ­
s c r i b e d  b i l l .

A s  a  p r e l i m i n a r y  m a t t e r ,  n o t e  t h a t  a  s e c t i o n a l  s u m m a r y  o f  a  
b i l l  s h o u l d  n o t  b e  c o n s i d e r e d  a n  a u t h o r i t a t i v e  i n t e r p r e t a ­
t i o n  o f  t h e  b i l l  a n d  t h e  b i l l  i t s e l f  i s  t h e  b e s t  s t a t e m e n t  
o f  i t s  c o n t e n t s .  I f  y o u  w o u l d  l i k e  a n  i n t e r p r e t a t i o n  o f  t h e  
b i l l  a s  i t  m a y  a p p l y  t o  a  p a r t i c u l a r  s e t  o f  c i r c u m s t a n c e s ,  
p l e a s e  a d v i s e .

S e c t i o n  1 c o n t a i n s  t h e  m a i n  p r o v i s i o n s  o f  t h e  b i l l .

S e c .  3 6 . 9 0 . 2 0 0 ( a )  r e q u i r e s  t h e  s t a t e  a n d  p o l i t i c a l  s u b d i ­
v i s i o n s  t o  p a y  a  p r i m e  c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m ­
a n c e  o n  a  p u b l i c  c o n s t r u c t i o n  c o n t r a c t  w i t h i n  3 0  d a y s  o f  t h e  
s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n ' s  r e c e i p t  o f  a  p a y m e n t  r e ­
q u e s t  f r o m  t h e  c o n t r a c t o r  t h a t  c o m p l i e s  w i t h  t h e  c o n t r a c t .  
E s t a b l i s h e s  d i f f e r e n t  p a y m e n t  d e a d l i n e s  w h e n  a  p o l i t i c a l  
s u b d i v i s i o n  i s  u s i n g  g r a n t  m o n e y  f o r  t h e  c o n t r a c t  o r  w h e n  
t h e  s t a t e  i s  u s i n g  f e d e r a l  m o n e y  f o r  t h e  c o n t r a c t .

S e c .  3 6 . 9 0 . 2 0 0 ( b )  r e q u i r e s  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i ­
s i o n  t o  p a y  i n t e r e s t  a t  a  s p e c i f i e d  a m o u n t  o n  t h e  u n p a i d  
a m o u n t  o f  a  r e q u i r e d  p a y m e n t .  T h e  i n t e r e s t  s t a r t s  f r o m  t h e  
2 1 s t  d a y  a f t e r  t h e  r e q u i r e d  p a y m e n t  d a t e  e s t a b l i s h e d  u n d e r
( a )  .



S e n a t o r  M i k e  S zy manski
Page 2
J a n u a r y  15, 1990

S e c .  3 6 . 9 0 . 2 0 0 ( c )  r e q u i r e s  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i ­
s i o n  t o  n o t i f y  t h e  p r i m e  c o n t r a c t o r  w i t h i n  a  c e r t a i n  t i m e  i n  
w r i t i n g  i f  p a r t  o r  a l l  o f  a  p a y m e n t  i s  g o i n g  t o  b e  w i t h h e l d  
f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e  o r  i f  t h e  p a y m e n t  r e q u e s t  
d o e s  n o t  c o m p l y  w i t h  t h e  c o n t r a c t .  T h e  s u b s e c t i o n  i n d i c a t e s  
w h a t  t h e  n o t i c e  s h o u l d  c o n t a i n .

S e c .  3 6 . 9 0 . 2 0 0 ( d )  r e q u i r e s  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i ­
s i o n  t o  p a y  i n t e r e s t  o n  t h e  w i t h h e l d  a m o u n t  f r o m  a  c e r t a i n  
d a t e  i f  t h e  n o t i f i c a t i o n  r e q u i r e d  u n d e r  ( c )  d o e s  n o t  c o m p l y  
w i t h  ( c ) .  T h e  i n t e r e s t  c o n t i n u e s  u n t i l  n o t i c e  t h a t  c o m p l i e s  
w i t h  ( c )  i s  g i v e n .

S e c .  3 6 . 9 0 . 2 0 0 ( e )  r e q u i r e s  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i ­
s i o n  t o  p a y  t h e  a m o u n t  w i t h h e l d  u n d e r  ( c )  w i t h i n  21  d a y s  
a f t e r  t h e  [ r i m e  c o n t r a c t o r  s a t i s f a c t o r i l y  c o m p l e t e s  t h e  r e ­
m e d i a l  a c t i o n s  i d e n t i f i e d  i n  t h e  n o t i c e .  E s t a b l i s h e s  d i f ­
f e r e n t  p a y m e n t  d e a d l i n e s  w h e n  a  p o l i t i c a l  s u b d i v i s i o n  i s  
u s i n g  g r a n t  m o n e y  f o r  t h e  c o n t r a c t  o r  w h e n  t h e  s t a t e  i s  u s ­
i n g  f e d e r a l  m o n e y  f o r  t h e  c o n t r a c t .  ( L i n e s  3 - 4  o n  p a g e  3 
n e e d  a  t e c h n i c a l  c o r r e c t i o n  t o  r e p l a c e  " s u b d i v i s i o n "  w i t h  
" s t a t e " . )  R e q u i r e s  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  t o  
p a y  i n t e r e s t  a t  a  s p e c i f i e d  r a t e  o n  t h e  w i t h h e l d  a m o u n t  f r o m  
a  c e r t a i n  d a t e  i f  t h e  w i t h h e l d  a m o u n t  i s  n o t  p a i d  b y  t h e  
d a t e  s e t  i n  t h i s  s u b s e c t i o n .

S e c .  3 6 . 9 0 . 2 1 0 ( a )  i d e n t i f i e s  c e r t a i n  t e r m s  t h a t  p r i m e  c o n ­
t r a c t o r s  a n d  s u b c o n t r a c t o r s  m u s t  i n c l u d e  i n  a l l  o f  t h e  s u b ­
c o n t r a c t s  b e t w e e n  t h e m  f o r  p u b l i c  c o n s t r u c t i o n  p r o j e c t s .
T h e  t e r m s  i n c l u d e  r e q u i r i n g  t h e  p r i m e  t o  p a y  t h e  s u b  f o r  
s a t i s f a c t o r y  p e r f o r m a n c e  w i t h i n  8  d a y s  a f t e r  r e c e i v i n g  p a y ­
m e n t  f r o m  w h i c h  t h e  s u b  i s  t o  b e  p a i d ,  t o  p a y  t h e  s u b  a l l  
r e t a i n a g e  d u e  u n d e r  t h e  s u b c o n t r a c t  b y  a  c e r t a i n  d a t e ,  t o  
p a y  t h e  s u b  i n t e r e s t  o n  c e r t a i n  u n p a i d  a m o u n t s  a t  a  s p e c i ­
f i e d  r a t e  f o r  a  g i v e n  p e r i o d ,  a n d  t o  p a s s  t h r o u g h  t o  t h e  s u b  
c e r t a i n  r e t a i n a g e  i n t e r e s t .

S e c .  3 6 . 9 0 . 2 1 0 ( b )  i d e n t i f i e s  c e r t a i n  t e r m s  t h a t  a  s u b c o n ­
t r a c t o r  o n  a  p u b l i c  c o n s t r u c t i o n  c o n t r a c t  m u s t  i n c l u d e  i n  
e a c h  s u b c o n t r a c t  u n d e r  w h i c h  a  p e r s o n  a g r e e s  t o  p r o v i d e  t h e  
s u b  w i t h  s e r v i c e s ,  o t h e r  t h a n  a s  a n  e m p l o y e e ,  o r  s u p p l i e s  
f o r  t h e  p r o j e c t .  T h e  t e r m s  i n c l u d e  r e q u i r i n g  t h e  s u b  t o  p a y  
t h e  p e r s o n  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  b y  a  c e r t a i n  d a t e ,  
t o  p a y  t h e  p e r s o n  c e r t a i n  r e t a i n a g e  b y  a  c e r t a i n  d a t e ,  t o  
p a y  t h e  p e r s o n  i n t e r e s t  o n  c e r t a i n  u n p a i d  a m o u n t s  a t  a  s p e c i ­
f i e d  r a t e  f o r  a  g i v e n  p e r i o d ,  a n d  t o  p a s s  t h r o u g h  t o  t h e  
p e r s o n  c e r t a i n  r e t a i n a g e  i n t e r e s t .
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S e c .  3 6 . 9 0 . 2 2 0  a l l o w s  a  p r i m e  s u b c o n t r a c t o r  o r  a  s u b c o n t r a c ­
t o r  t o  n e g o t i a t e  a n d  i n c l u d e  i n  a  p u b l i c  c o n s t r u c t i o n  s u b ­
c o n t r a c t  c e r t a i n  p r o v i s i o n s .  T h e s e  p r o v i s i o n s  i n c l u d e

( 1 )  p e r m i t t i n g  t h e  p r i m e  o r  a  s u b  t o  r e t a i n  w i t h o u t  c a u s e  
a n d  u n d e r  m u t u a l l y  a g r e e a b l e  t e r m s  a  s p e c i f i e d  p e r c e n t a g e  o f  
a  p r o g r e s s  p a y m e n t  o t h e r w i s e  d u e  t o  t h e  s u b  f o r  s a t i s f a c t o r y  
p e r f o r m a n c e  w i t h o u t  i n c u r r i n g  a n  o b l i g a t i o n  t o  p a y  i n t e r e s t  
o n  t h e  r e t a i n a g e ,  e x c e p t  f o r  c e r t a i n  s p e c i f i e d  r e t a i n a g e  
( l i n e  2 8  n e e d s  a  t e c h n i c a l  c o r r e c t i o n :  r e p l a c e m e n t  o f  " t h e "
b y  " a " ) ;  t h e  p a r a g r a p h  a u t h o r i z e s  t h e  p a r t i e s  t o  c o n s i d e r  
w h e n  m a k i n g  t h e  p r o v i s i o n  t h e  a b i l i t y  o f  t h e  s u b  t o  f u r n i s h  
p e r f o r m a n c e  a n d  p a y m e n t  b o n d s ;

( 2 )  p e r m i t t i n g  t h e  p r i m e  o r  a  s u b  t o  d e t e r m i n e  t h a t  p a r t  o r  
a l l  o f  a  s u b ' s  p a y m e n t  r e q u e s t  m a y  b e  w i t h h e l d  f o r  u n s a t i s ­
f a c t o r y  p e r f o r m a n c e  u n d e r  t h e  s u b c o n t r a c t ;

( 3 )  p e r m i t t i n g  t h e  p r i m e  o r  a  s u b  t o  w i t h h o l d  p a y m e n t  f o r  
u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n c u r r i n g  a n  o b l i g a t i o n  
t o  p a y  i n t e r e s t  f o r  l a t e  p a y m e n t ,  i f  a  s p e c i f i e d  n o t i c e  h a s  
p r e v i o u s l y  b e e n  g i v e n  t o  t h e  s u b  a n d  a  c o p y  f u r n i s h e d  t o  t h e  
c o n t r a c t i n g  o f f i c e r  o f  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n .

S e c .  3 6 . 9 0 . 2 3 0 ( a )  a u t h o r i z e s  a  p r i m e  o n  a  p u b l i c  c o n ­
s t r u c t i o n  c o n t r a c t  t o  w i t h h o l d  p a y m e n t  f r o m  a  s u b  f o r  u n s a t i s ­
f a c t o r y  p e r f o r m a n c e  u n d e r  c e r t a i n  c o n d i t i o n s .  D i r e c t s  t h e  
p r i m e  w h o  i s  w i t h h o l d i n g  t o  g i v e  t h e  s u b  a  s p e c i f i e d  n o t i c e  
w i t h i n  a  c e r t a i n  t i m e  f r a m e ,  t o  g i v e  t h e  c o n t r a c t i n g  o f f i c e r  
o f  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  a  c o p y  o f  t h e  n o t i c e ,  
a n d  t o  p a y  t h e  s u b  w i t h i n  e i g h t  d a y s  a f t e r  c o r r e c t i o n  o f  t h e  
i d e n t i f i e d  s u b c o n t r a c t o r  p e r f o r m a n c e  d e f i c i e n c y .

S e c .  3 6 . 9 0 . 2 3 0 ( b )  r e q u i r e s  t h e  p r i m e  t o  p a y  t h e  s u b  i n t e r e s t  
a t  a  s p e c i f i e d  r a t e  a f t e r  a  c e r t a i n  p o i n t  i f  t h e  p r i m e  d o e s  
n o t  c o m p l y  w i t h  t h e  n o t i c e  a n d  p a y m e n t  r e q u i r e m e n t s  o f  ( a )  
o f  t h i s  s e c t i o n .

S e c .  3 6 . 9 0 . 2 4 0  e s t a b l i s h e s  t h e  f o r m  a n d  c o n t e n t s  o f  c e r t a i n  
r e q u i r e d  n o t i c e s .

S e c .  3 6 . 9 0 . 2 5 0  r e q u i r e s  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  
t o  p a y  t h e  p r i m e  c o n t r a c t o r  i n t e r e s t  o n  r e t a i n a g e  a t  a  s p e c i ­
f i e d  r a t e .  S p e c i f i e s  w h e n  t h e  i n t e r e s t  b e g i n s  a c c r u i n g  a n d  
w h e n  i t  s t o p s .  A l l o w s  a  p o l i t i c a l  s u b d i v i s i o n  t o  u s e  s t a t e  
g r a n t  m o n e y  r e c e i v e d  f o r  t h e  p r o j e c t  t o  p a y  t h e  r e t a i n a g e
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i n t e r e s t .  E x e m p t s  p o l i t i c a l  s u b d i v i s i o n s  o f  5 0 0  o r  f e w e r  
p e r s o n s  f r o m  t h e  i n t e r e s t  p a y m e n t  r e q u i r e m e n t  o f  t h i s  s e c ­
t i o n .

S e c .  3 6 . 9 0 . 2 6 0  e s t a b l i s h e s  s o m e  g u i d e l i n e s  f o r  d e t e r m i n i n g  
i n  s e c s .  3 6 . 9 0 . 2 1 0  -  3 6 . 9 0 . 2 9 0  w h e n  p a y m e n t s  a r e  c o n s i d e r e d  
t o  b e  m a d e  a n d  r e c e i v e d  a n d  w h e n  a n  i n v o i c e  i s  c o n s i d e r e d  t o  
b e  r e c e i v e d .  P a r a g r a p h  ( 4 )  s t a t e s  t h a t  i t  e x e m p t s  p u b l i c  
c o n s t r u c t i o n  c o n t r a c t s  i n  c o m m u n i t i e s  w i t h  a  p o p u l a t i o n  u n d e r  
8 0 0  f r o m  s e c .  3 6 . 9 0 . 2 0 0 .

S e c .  3 6 . 9 0 . 2 7 0  v o i d s  a  c o n t r a c t  p r o v i s i o n  t h a t  w a i v e s  a  p r o ­
v i s i o n  r e q u i r e d  b y  s e c s .  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0 .

S e c .  3 6 . 9 0 . 2 9 0  d e f i n e s  " p r i m e  c o n t r a c t o r "  a n d  " s u b c o n t r a c ­
t o r "  f o r  s e c s .  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0 .

S e c t i o n  2  m a k e s  a  t e c h n i c a l  c h a n g e .  S u b s t i t u t e s  a  c i t a t i o  
o f  t h e  n e w  s e c t i o n s  i n  b i l l  s e c t i o n  1 f o r  t h e  c i t a t i o n  o f  
t h e  p r e s e n t  s t a t u t o r y  s e c t i o n  i n  t h i s  a r e a .

S e c t i o n  3  r e p e a l s  t h e  p r e s e n t  p u b l i c  c o n s t r u c t i o n  p a y m e n t  
s t a t u t e ,  AS  3 6 . 9 0 . 0 1 0 .

S e c t i o n  4 i n d i c a t e s  w h i c h  p u b l i c  c o n s t r u c t i o n  p r o j e c t s  a r e  
s u b j e c t  t o  t h i s  b i l l .

S e c t i o n  5  m a k e s  t h e  A c t  e f f e c t i v e  J u l y  1 ,  1 9 8 9 .

I f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

T E r p l  
w k p 1 / 0 0 2
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February 27, 1990

TO: Senator Mike Szymanski, Chairman, Senate Community and Regional
Affa irs  Committee

FROM: Scott  A. Burgess, Executive D i r e c f t fF ^ fe ^ "

SUBJECT: HB 284 - Prompt pay o f  co n t rac to rs  and subcontractors

I understand there  wil l  be a work sess ion on HB 284 today. The AML is  
opposed to HB 284 and CS fo r  HB 284 (L&C). I have out l ined  our comments and 
objec t ions  below.

1. AML i s  not opposed to paying b i l l s  according to con trac ts  for  
s a t i s f a c t o r y  performance and in a reasonable  amount o f  t ime.

2. I t  may be appropriate  for  the l e g i s l a t u r e  to  se t  pol icy  for  the s t a t e  
admin is t ra t ion .

3. I t  may also be appropria te  fo r  the  S ta te  to requ i re  con t rac to rs  to pay
subcontractors  on public cons truc t ion  p r o je c t s .

4. HB 284 is  an unnecessary and inappropr ia te  in t ru s io n  in to  l o c ' l  
government.

5. HB 284 is  a p o te n t i a l ly  c os t ly  mandate on local  government.

6 . Local government operat ions  are d i f f e r e n t  from federal  and s t a t e
government because:

a. l e g i s l a t i v e  bodies are d i r e c t l y  involved with payment of b i l l s ,  and
b. con trac to rs  have d i r e c t ,  d a i l y ,  and year-round access to

adm inis t ra tors  and the governing bodies for  remedies.

7. There has been no sp ec i f ic  testimony as to  s ig n i f i c a n t  problems a t  the 
local  l ev e l .

8 . HB 284 would allow an unaffected t h i rd  pa r ty  ( s t a t e )  to control a two- 
party  (con trac tor-m unic ipa l i ty )  agreement.

9. The payment time l in e  is  too short  to adequately review and process a 
request  '  payment; cons truc t ion  p ro je c t s  requ i re  professional  and 
technicr  view to determine s a t i s f a c t o r y  performance in addi t ion  to  the 
time nec iry  to approve and process the payment; the b i l l  would add 
addit ion ;me and cost  fo r  n o t i f i c a t i o n  and to c a lcu la te  i n t e r e s t .

M E V B E K * T IO N A L  l e a g u e  o f  c i t i e s  a n d  t h e  n a t i o n a l  a s s o c i a t i o n  o f  c o u n t i e s
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10. AML is  opposed to  Section 36.90.250. RETAINAGE. (AS 36.90.010 (c) in 
e x i s t in g  law). AML Policy Statement,  Part VII.A.7. s t a t e s ,  "The League 
supports repeal of  the  app l ica t ion  to  m u n ic ip a l i t ie s  of  the Public 
Construction Contract Payments sect ion  of  T i t l e  36, Public Contracts  Code 
(AS 36.90.010) r e l a t in g  to payment on re ta inage  on construct ion  co n t r a c t s . "

11. Section 36.90.250 RETAINAGE (b) dealing with the use of p ro je c t  funds 
to  pay i n t e r e s t  appl ies  only to i n t e r e s t  on re ta inage  not the new i n t e r e s t  
provis ions .

12. HB 284 would be a p a r t i c u la r  hardship on smaller  m u n ic ip a l i t i e s ;  the 
exemption fo r  populations of  500 or l e s s  app l ies  only to i n t e r e s t  on 
r e ta inage .

13. The eight-day  provision to n o t i fy  contrac of  u n sa t i s fa c to ry  
performance, s p e c i f i c a l l y ,  i s  too shor t  fo r  adequate .view and processing;  
see #9 above.

Thank you fo r  your considera t ion.

sab3:hb284
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M a r c h  2 1 .  1 9 9 0

T O :  S e n a t o r  M ik e  S z y m a n s k i ,  C h a i r

C o m m u n i t y  a n d  R e g i o n a l  A ffa irs  C o m m i t t *

F R O M :  C h r y s t a l  S m i t h ,  P r o g r a m s  M a n a g e r

R E :  I s s u e s  o f  I m m e d i a t e  I m p o r t a n c e  t o  A M L  M e m b e r so  A M L

S i n c e  w e  h a v e  s e v e r a l  i s s u e s  t o  d e a l  w ith  t o d a y ,  I t h o u g h t  I w o u l d  s u m m a r i z e

t h e m  in w r i t in g  fo r  y o u r  r e f e r e n c e .

1. P r o m p t  P a y  - H B  2 8 4  a n d  H B  1 3 9 :  W h a t  is  y o u r  i n t e n t i o n  r e  t h e  T h u r s d a y  

c o m m i t t e e  h e a r i n g  s c h e d u l e d  fo r  th i s  bill a n d  H B  1 3 9 ?  A s  y o u  k n o w ,  A M L 

c o n t i n u e s  t o  o p p o s e  t h e s e  bills, b u t  if t h e y  a r e  g o i n g  t o  p a s s  w e  w o u l d  like 

t o  h a v e  s o m e  a m e n d m e n t s  t h a t  w o u i d  m a k e  it e a s i e r  fo r  m u n i c i p a l i t i e s  t o  

h a n d l e  t h e  p r o v i s i o n s  o f  t h e  bills. S c o t t  B u r g e s s  s e n t  y o u  a  m e m o  l a s t  w e e k  

o u t l i n in g  t h e s e  p r o p o s e d  a m e n d m e n t s ,  a n d  I h a v e  e n c l o s e d  a n  a d d i t i o n a l  c o p y  

f o r  y o u r  r e f e r e n c e .  Y o u  h a d  a s k e d  S c o t t  t o  m e e t  w i th  R e s a  J a r r e l  t o  r e a c h  

s o m e  c o m p r o m i s e  p o s i t i o n ,  b u t  u n f o r t u n a t e l y  h e  w a s  q u i t e  s i c k  l a s t  w e e k  a n d  

w a s  u n a b l e  t o  d o  s o .  H e  d i d  p r o v i d e  h e r  w i th  a  c o p y  o f  t h e  m e m o  o u t l in in g  

o u r  p r o p o s e d  a m e n d m e n t s .

If y o u  a r e  i n t e n t  o n  m o v i n g  t h e s e  b i l l s  o u t  o f  c o m m i t t e e ,  w e  h a v e  t w o  

q u e s t i o n s :  1 )  A r e  y o u  w i l l i n g  t o  h a v e  t h e s e  a m e n d m e n t s  d r a f t e d  a n d  

i n t r o d u c e d  f o r  c o n s i d e r a t i o n  b y  t h e  c o m m i t t e e ?  a n d  2 )  W ill  y o u  s u p p o r t  

t h e m ?

2 .  I n - p l a c e  R e s o u r c e s  -  H B  1 5 9 :  Y o u  h a v e  p u l l e d  t h i s  bill, w h i c h  w a s  s c h e d u l e d  

for  a  v o t e  o n  t h e  f lo o r  t o d a y ,  b a c k  in to  y o u r  c o m m i t t e e .  S i n c e  t h e  bill h a s  h a d  

s e v e r a l  h e a r i n g s  in b o t h  h o u s e s  a n d  is n o t  c o n t r o v e r s i a l ,  w e  r e q u e s t  t h a t  y o u  
s e n d  it b a c k  t o  R u l e s  a n d ,  t h u s ,  t o  t h e  f l o o r  f o r  a c t i o n .  A s  y o u  k n o w ,  t h e  

bill m e r e l y  p u t s  a  t w o - y e a r  m o r a t o r i u m  o n  t h e  e n f o r c e m e n t  o f  t h e  s t a t u t e  

r e q u i r i n g  t h a t  t h e  v a l u e  o f  i n - p l a c e  r e s o u r c e s  b e  i n c l u d e d  w i th in  a  m u n i c i p a l i t y ’s  
full a n d  t r u e  v a l u e  d e t e r m i n a t i o n .

I n - p l a c e  r e s o u r c e s  a r e  s u c h  t h i n g s  a s  m i n e r a l s  in t h e  g r o u n d  a n d  t r e e s  

g r o w i n g  in t h e  f o r e s t ,  a n d  d e t e r m i n i n g  t h e  v a l u e  o f  s u c h  r e s o u r c e s  is  e x t r e m e l y  

diffficult. a s  c u r r e n t  n e g o t i a t i o n s  o n  t h e  M e n t a l  H e a l t h  T r u s t  l a n d s  p o i n t  o u t .  

If t h e  S t a t e  A s s e s s o r  is  r e q u i r e d  t o  i n c l u d e  a  v a l u e  f o r  t h e s e  r e s o u r c e s  w ith in

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF.COUNTIES
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t h e  full a n d  t r u e  v a l u e  d e t e r m i n a t i o n  o f  m u n i c i p a l i t i e s ,  w h i c h  is  u s e d  a s  t h e  

b a s i s  f o r  d i s t r i b u t i o n  o f  s c h o o l  f o u n d a t i o n  f u n d i n g ,  m u n i c i p a l  a s s i s t a n c e ,  a n d  

r e v e n u e  s h a r i n g ,  c i t i e s  a n d  b o r o u g h s  a c r o s s  t h e  s t a t e  will b e  n e g a t i v e l y  

a f f e c t e d .  H B  15 9  c a l l s  f o r  a  s t u d y  o f  t h e  t a x i n g  p o l i c y  t h a t  s h o u l d  b e  f o l l o w e d  

w i th  r e s p e c t  t o  t h i s  i s s u e  a n d  fo r  a  t w o - y e a r  e x t e n s i o n  o f  e x i s t i n g  p r a c t i c e  w h i le  

t h i s  s t u d y  is c o n d u c t e d .  Holding up passage of HB 159 will not benefit 
anyone or any group -- please send it back to Rules.

3. Taxation of certain state and federal property - SB 308: We are
requesting that you schedule this bill and move it out of your committee,
a s  y o u  i n d i c a t e d  t o  S c o t t  y o u  w o u l d  b e  w il l ing  t o  d o .  Q u i c k  a c t i o n  will b e  

n e e d e d  if t h i s  i m p o r t a n t  p i e c e  o f  l e g i s l a t i o n  is  g o i n g  t o  p a s s  d u r i n g  t h i s  

s e s s i o n .

4. Revision of Senior Citizens/Disabled Veterans property tax exemption 
program: A s  y o u  will r e c a l l ,  b o t h  S c o t t  a n d  I h a v e  t a l k e d  a b o u t  t h i s  i s s u e  w i th  

y o u  d u r i n g  t h e  l a s t  c o u p l e  o f  m o n t h s .  Y o u  h a d  a g r e e d  t o  i n t r o d u c e  a  bill t h a t  

w o u l d  c h a n g e  t h e  p r o g r a m  f r o m  o n e  m a n d a t e d  b y  t h e  S t a t e  b u t  a d m i n i s t e r e d ,  

a n d  p r im a r i ly  f u n d e d ,  b y  m u n i c i p a l i t i e s  t o  o n e  t h a t  w o u l d  p r o v i d e  a  d i r e c t  

r e b a t e  f r o m  t h e  S t a t e  t o  s e n i o r s  a n d  d i s a b l e d  v e t e r a n s .  T h e  H o u s e  C & R A  

C o m m i t t e e  C S  fo r  H B  2 4 3 ,  w h i c h  w a s  c r a f t e d  b y  AM L, t h e  D e p a r t m e n t  o f  
C o m m u n i t y  a n d  R e g i o n a l  A ffa irs ,  a n d  t h e  O l d e r  A l a s k a n s  C o m m i s s i o n ,  d o e s  
j u s t  t h a t .  We a r e  asking you t o  introduce a bill identical to CS HB 243 
(C&RA) in the Senate to facilitate passage this year. I h a v e  a t t a c h e d  a  

c o p y  o f  C S  H B  2 4 3  (C & R A ) fo r  y o u r  u s e .

T h a n k s  for  y o u r  a s s i s t a n c e .  P l e a s e  le t  m e  k n o w  if y o u  h a v e  a n y  q u e s t i o n s  a b o u t

t h e s e  i s s u e s .

E n c l o s u r e s

CSS.LEGs2y.321



RECEIVED

MAR 2  V 1990
T O ; S e n  M ik e  S z y m a n s k i

F R O M ; R a y  Z i r g e r ,  O w n e r  o f  A r c t ic  E x c a v a t in g  C o . 

S U B J E C T ; HB 284  P r o m p t  p a y  o n  p u b l i c  c o n s t r u c t io n .

A f t e r  s i t t i n g  t h r o u g h  a n  a f t e r n o o n  o f  t e le c o n f e r e n c e , l i s t e n i n g  

to  v a r io u s  c i t y ,  b o r o u g h  a n d  v i l l a g e  r e p r e s e n t a t iv e s  d is c u s s  t h e  

d i f f e r e n t  w a y s  t o  g e t  o u t  o f  p a y i n g  i n t e r e s t  o n  o v e r d u e  m o n e y , 

n e v e r  o n c e  d i d  I  h e a r  a n y o n e  e v e n  m e n t io n  p r o m p t  p a y m e n t .  I  

h e a r d  n o t h in g  t h a t  w o u ld  c a u s e  m e to  b e l ie v e  t h a t  a n y  o n e  o f  

t h e m  in t e n d s  to  m a k e  a n y  c h a n g e s  i n  t h e  t im e  o r  m e t h o d s  o f  la t e  

p a y m e n t s .  T h e y  a l l  s e e m e d  m o re  c o n c e r n e d  w it h  h o w  to  a v o id  

p a y i n g  in t e r e s t  o r  h o w  to  g e t  s o m e o n e  e ls e  to  p a y  i t .

I  w o u ld  t h i n k  t h a t  a  g o o d  s h a r e  o f  t h e s e  p u b l i c  r e p r e s e n t a t iv e s  

d o n t  h a v e  t h e  f o g g ie s t  id e a  o f  h o w  t h e  c o n t r a c t o r  s y s t e m  w o r k s .  

W h e n  t h e  c o n t r a c t o r  b id s  t h e s e  s m a l l  j o b s ,  w e  h a v e  to  p u t  o u r  

o w n  m o n e y  in t o  m a t e r ia ls  a n d  l a b o r .  T h e  l a b o r  h a s  to  b e  p a id  

w e e k ly ,  a n d  I  k n o w  o f  v e r y  f e w  s u p p l i e r s  t h a t  a r e  w i l l i n g  to  

w a it  6 0  to  9 0  d a y s  f o r  t h i e r  m o n e y . B u t  t h e  o w n e r s  s e e m  to  

t h i n k  t h a t  i t  i s  OK to  t ie  u p  o u r  m o n e y  f o r  a n  in d e f in a t e  t im e .

A lo t  o f  u s  a r e  s m a l l  a n d  d o n t  h a v e  t h e  m o n e y  to  lo a n  to  t h e  

b u r e a u c r a t ic  s y s t e m ,

I  h a v e  l o n g  s in c e  q u i t  b i d d i n g  o n  p u b l i c  w o r k  o n  t h e  lo c a l  le v e l  

f o r  t h i s  v e r y  r e a s o n .  W e u s e d  t o  d o  w o r k  f o r  t h e  lo c a l  s e r v ic e  

a r e a s  s e t  u p  b y  t h e  N o r t h  S t a r  B o r o u g h ,  b u t  i t  g o t  t o  t h e  p o in t  

w h e r e ,  o n c e  w e  e n t e r e d  in t o  a  c o n t r a c t  w i t h  a  s e r v ic e  a r e a ,  t h e  

tw o  o r  t h r e e  c o m m is s io n e r s  i n  t h a t  s e r v ic e  a r e a  w a n t e d  to  c h a n g e  

t h e  r u le s  i n  t h e  m id d le  o f  t h e  j o b ,  o r  o n e  o r  m o re  o f  t h e m  

x ^ a n te d  s o m e t h in g  b e s id e s  w h a t  h a d  b e e n  c o n t r a c t e d  a n d  t h e r e f o r e  

r e f u s e d  p a y m e n t .  A f t e r  lo s in g  m o n e y  o n  tw o  o r  t h r e e  i n  a  r o w ,  w e  

d e c id e d  to  n o t  d o  a n y  m o re  b i d d i n g  *7 ith  t h e m .

I t  is  t h e r e f o r e  m y  o p in io n ,  t h a t  t h e  in t e r e s t  r a t e s  s h o u ld  b e  

h i g h  e n o u g h  to  g i v e  t h e  m e m b e rs  o f  t h e  m u n ic ip a l  le a g u e  a n  

in c in i t a v e  to  p a y  p r o m p t ly .

I T  I S ,  A F T E R  A L L , O U R  M O N EY  T H E Y  A R E  P L A Y IN G  G A M ES  W IT H . 

T h a n k  y o u  f o r  y o u r  t im e .

R a y  Z i r g e r

O w n e r  o f  A r c t ic  E x c a v a t in g  C o .

c c ; S e n ; S t e v e  F r a n k  

S e n  A1 A d a m s  

S e n  D r u e  P e a rc e  

S e n  P a t  P o u r c h o t  

A .G .C . M a r ie  W i ls o n

R e p s ; M a r k  B o y e r  

R e p  D a v e  D o n le y  

R e p  W a lt  F u r n a c e  

R e p  B e r t  S h a r p

R e p  N iilo  K o p o n e n
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POSITION PAPER 

A.G.C. OF ALASKA 

TO THE

HOUSE LABOR AND COMMERCE COMMITTEE

ON 

HB 284

AN ACT RELATING TO THE TERMS AND CONDITIONS UNDER WHICH PRIME 

CONTRACTORS AND SUBCONTRACTORS ARE PAID FOR MATERIALS AND 

SERVICES PROVIDED TO A PUBLIC CONSTRUCTION PROJECT.



THANK YOU MR. CHAIRMAN. FOR THE RECORD, MY NAME IS RESA 

JERREL AND I AM THE DIRECTOR OF GOVERNMENTAL RELATIONS FOR 

THE ASSOCIATED GENERAL CONTRACTORS OF ALASKA (A.G.C.). ON 

BEHALF OF OUR OVER 600 MEMBER FIRMS WE APPRECIATE THE 

OPPORTUNITY TO TESTIFY IN FAVOR OF HB 284.

I HAVE BEEN ASKED BY SOME LEGISLATORS WHAT LEAD TO THE 

NEED FOR THIS LEGISLATION: QUITE SIMPLY GENERAL CONTRACTORS,

SUBCONTRACTORS, SUBS OF SUBCONTRACTORS AND SUPPLIERS WERE NOT 

BEING PAID IN A TIMELY MANNER.

IN THE CONSTRUCTION INDUSTRY CASH FLOW IS IMPORTANT FOR 

THE SURVIVAL OF THE CONTRACTOR'S AND THE LOWER TIERED 

SUBCONTRACTOR'S BUSINESSES. THE FAILURE OF AN OWNER TO 

PROMPTLY PAY A GENERAL CONTRACTOR EFFECTS THE CASH FLOW OF 

NOT ONLY THE GENERAL CONTRACTOR BUT, THE CASH FLOW OF THE 

SUBCONTRACTOR. LOWER TIERED SUBCONTRACTOR AND SUPPLIER. 

LIKEWISE, THE FAILURE OF A GENERAL CONTRACTOR TO PROMPTLY PAY 

A SUBCONTRACTOR EFFECTS THE SUBS OF THE SUBCONTRACTOR AND 

SUPPLIER. A.G.C. OF ALASKA BELIEVES, INORDER TO PROMOTE FAIR 

DEALING AMONGST GOVERNMENT OWNERS, GENERAL CONTRACTORS, 

SUBCONTRACTORS AND SUPPLIERS IT IS ONLY REASONABLE TO EXPECT 

EACH SEGMENT TO PAY THEIR BILLS ON TIME.

IF YOU HAVE ANY QUESTIONS, I WOULD BE HAPPY TO TRY AND 

ANSWER THEM.
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April 17, 1989

Rep. Mark Boyer 
P.O. Box V 
Juneau, Alaska 99519

Dear Representative Boyer,

^ Y * n r i'f 7 '  p & y

On behalf of the Alaska Chapter of American Subcontractors Association, I want 
to thank you for your assistance in the prompt payment legislation.

Slow payment and retainage topped the list of concerns of subcontractors in
1988. A survey by A.S.A. in 1988 found that 81 percent of the subcontractors 
considered untimely final payments to be the most serious problem they have, 
with more than half that number rating it "a very major problem." This survey 
agrees with a 1982 survey on payment problems on federal construction. in 
that survey, A.S.A. learned that subcontractors wait an average of 120 days 
after they last perform labor or supply material to a federal construction job 
before receiving final payment. Subcontractors' problems typically begin long 
before the final payment. Seventy percent reported that untimely progress 
payments are a "serious problem" with half calling it a "very major problem." 
This reinforces a 1937 survey finding that subcontractors wait an average of 
60 days after submitting a request to receive progress payments.

On October 17, 1988 President Reagan signed a prompt pay bill into law. The
new law, which took effect April 1, 1989 makes clear for the first time that 
contractors and subcontractors of all types on federal construction projects 
must be paid promptly or receive interest. In Alaska, subcontractors received 
this victory news as a message that says subcontractors' cries have been heard.

In October of 1988 A.S.A. Alaska Chapter formed a task force to work on prompt 
pay legislation. The message this committee received was loud and clear. 
Untimely payments were now described as an overwhelming problem among 100% of 
the members and non-members contacted. The reason for the escalating problem 
was that most often given as a result in our declining economy where work 
starved general contractors are bidding jobs at prices barely covering their 
costs. By delaying payments to subs and material suppliers they in effect 
write themselves an interest free loan. The often times slow and inconsistent



c c

payment policies among government agencies to general contractors was also 
listed as adding to the problem. Because subcontractors rely on receiving 
payments within a given amount of days after the prime contractor receives 
payment, it is often uncertain when effort to collect a sub's money should 
even begin.

Because the state of Alaska will be forced to comply with the Federal Prompt 
Payment Act Amendments of 1988 on all federally funded projects which address 
the immediate concerns of Alaskan subs, A.S.A. Alaska legislative task force 
felt it should follow this law as a guideline.

In January of 1989 it was decided to join forces with A.G.C. of Alaska to work
on legislation fair to all contractors, subcontractors, material suppliers and
government owners before presenting the principles in Juneau. In March a
draft was presented to you with full support by A.S.A. and A.G.C. Alaska 

chapters.

We believe prompt pay as outlined in your bill HS284 is a positive step to
assure fair dealings among the entire construction industry, and is asking for 
no more than what is now law on federal construction projects. As funds are 
available and set aside for);public projects, passage of this bill will protect 
the interests of prime contractors, subcontractors, material suppliers, as
well as government in the payment process.

Our sincere thanks to you and your staff for your hard work and support.

Roxanna Horschel



Prompt Pay

HB 2B4 was introduced April 12, 1987, by Representatives 
Boyer, Donley, Furnace, Grussendorf, Boucher, Foster, 
Gruenberg, Hudson, Koponen, Larson, Menard, Pettyjohn,
Reiger, Sharp, Shultz, Taylor, Ulmer, Zawacki and Collins.
It passed the House May 7, 1989.

SB 289 was introduced April 18, 1989, by Senators Fahrenkamp, 
Rodey, Pourchot, Sturgulewski, Pearce, Frank and Coghill. 
Senator Szymanski added his name as a co-sponsor April 21,
1989.

The -following are some highlights of CSHB 284<L&C> am;

- Government agencies are to pay prime contractors 
within 30 days after receiving progress payment 
application or pay interest. Communities with a 
population of BOO or less are exempt. The original 
bill contained 14 days and the Federal law is 7 days.

- Government agencies would pay interest on retainage. 
Communities with a population of 500 or less are 
exempt.

- Contract documents between prime contractor and 
subcontractors and between subcontractors and their 
subcontractors and supplies would require payment for 
satisfactory performance within 8 days after 
receiving payment or pay interest.

- If payment is withheld for unsatisfactory 
performance, by an agency, they are to notify the 
prime contractor and the remedial actions needed.
The agency is to pay within 21 days after completion 
of the remedial action or within 21 days after a 
community actually receives its grant funds.

The prime and subcontractor can negotiate provisions 
for retainage without cause and for cause and not 
have to pay interest.
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B a n n i s t e r
3 / 2 2 / 9 0

O r i g i n a l  s p o n s o r ( s )  : R E P .  B O Y E R ,  D o n l e y ,  F u r n a c e ,  G r u s s e n d o r f ,  B o u c h e r ,
F o s t e r ,  G r u e n b e r g ,  H u d s o n ,  K o p o n e n ,  L a r s o n ,  M e n a r d ,  P e t t y j o h n ,  R i e g e r ,  
S h a r p ,  S h u l t z ,  T a y l o r ,  U l m e r ,  Z a w a c k i ,  C o l l i n s ,  N a v a r r e ,  L e m a n

1 I N  T H E  H O U S E  BY T H E  C&RA C O M M I T T E E

2 S E N A T E  CS  F O R  CS  F O R  H O U S E  B I L L  N O .  2 8 4  ( C & R A )

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 S I X T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  t e r m s  a n d  c o n d i t i o n s  u n d e r

w h i c h  p r i m e  c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  a r e  p a i d  

f o r  m a t e r i a l s  a n d  s e r v i c e s  p r o v i d e d  t o  a  p u b l i c

c o n s t r u c t i o n  p r o j e c t ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e

d a t e . "

BE  I T  E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  3 6 . 9 0  i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :

A R T I C L E  2 .  P U B L I C  C O N S T R U C T I O N  C O N T R A C T  P A Y M E N T S .

S e c .  3 6 . 9 0 . 2 0 0 .  PAYMENT D E A D L I N E  AND I N T E R E S T .  ( a )  T h e  s t a t e  

o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e  s h a l l  p a y  t h e  p r i m e  c o n t r a c t o r  

f o r  s a t i s f a c t o r y  p e r f o r m a n c e  o n  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s

c o n t r a c t  w i t h i n  3 0  c a l e n d a r  d a y s  o f  t h e  d a t e  t h e  s t a t e  o r  p o l i t i c a l

s u b d i v i s i o n  r e c e i v e s  a  v a l i d  p a y m e n t  r e q u e s t  f r o m  t h e  p r i m e  c o n t r a c t o r  

t h a t  c o m p l i e s  w i t h  t h e  c o n t r a c t  o r  w i t h i n  3 0  c a l e n d a r  d a y s  a f t e r  t h e  

w a r r a n t y  p e r i o d  e x p i r e s ,  w h i c h e v e r  i s  l a t e r .  I f  a  p o l i t i c a l  s u b d i v i ­

s i o n  i s  g o i n g  t o  u s e  g r a n t  m o n e y  f o r  t h e  c o n t r a c t ,  t h e  S u b d i v i s i o n  

s h a l l  p a y  t h e  p r i m e  c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  w i t h i n  2 1  

c a l e n d a r  d a y s  o f  t h e  d a t e  t h e  s u b d i v i s i o n  r e c e i v e s  a  v a l i d  p a y m e n t  

r e q u e s t  t h a t  c o m p l i e s  w i t h  t h e  c o n t r a c t ,  w i t h i n  2 1  c a l e n d a r  d a y s  o f  

t h e  d a t e  t h e  s u b d i v i s i o n  a c t u a l l y  r e c e i v e s  t h e  g r a n t  m o n e y ,  o r  w i t h i n  

2 1  c a l e n d a r  d a y s  a f t e r  t h e  w a r r a n t y  p e r i o d  e x p i r e s ,  w h i c h e v e r  i s  

l a t e s t .  I f  t h e  s t a t e  i s  g o i n g  t o  u s e  f e d e r a l  m o n e y  f o r  t h e  c o n t r a c t ,  

t h e  s t a t e  s h a l l  p a y  t h e  p r i m e  c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  

w i t h i n  21  c a l e n d a r  d a y s  o f  t h e  d a t e  t h e  s t a t e  r e c e i v e s  a  v a l i d  p a y m e n t

- 1 -  S C S  CS HB  2 8 4 ( C & R A )
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r e q u e s t  t h a t  c o m p l i e s  w i t h  t h e  c o n t r a c t ,  w i t h i n  2 1  c a l e n d a r  d a y s  o f  

t h e  d a t e  t h e  s t a t e  a c t u a l l y  r e c e i v e s  t h e  f e d e r a l  m o n e y ,  o r  w i t h i n  21  

c a l e n d a r  d a y s  a f t e r  t h e  w a r r a n t y  p e r i o d  e x p i r e s ,  w h i c h e v e r  i s  l a t e s t .

( b )  I f  t h e  p r i m e  c o n t r a c t o r  i s  n o t  p a i d  a s  r e q u i r e d  b y  ( a )  o f  

t h i s  s e c t i o n ,  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  p a y  i n t e r e s t  o n  

t h e  u n p a i d  a m o u n t  o f  t h e  r e q u i r e d  p a y m e n t  f r o m  t h e  2 1 s t  c a l e n d a r  d a y  

a f t e r  t h e  d a t e  r e q u i r e d  f o r  p a y m e n t  u n d e r  ( a )  o f  t h i s  s e c t i o n  a t  a n  

i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n  A S  4 5 . 4 5 . 0 1 0 ( a ) .

( c )  I f  p a r t  o r  a l l  o f  a  p a y m e n t  i s  g o i n g  t o  b e  w i t h h e l d  f o r  

u n s a t i s f a c t o r y  p e r f o r m a n c e  o r  i f  t h e  p a y m e n t  r e q u e s t  m a d e  u n d e r  ( a )  o f  

t h i s  s e c t i o n  i s  n o t  v a l i d  o r  d o e s  n o t  c o m p l y  w i t h  t h e  r e q u i r e m e n t s  o f  

t h e  c o n t r a c t ,  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  r e c e i p t  o f  t h e  p a y m e n t  

r e q u e s t  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  n o t i f y  t h e  p r i m e

c o n t r a c t o r  i n  w r i t i n g  s t a t i n g  s p e c i f i c a l l y  w h y  p a r t  o r  a l l  o f  t h e  

p a y m e n t  i s  b e i n g  w i t h h e l d  a n d  w h a t  r e m e d i a l  a c t i o n s  m a y  b e  t a k e n  b y  

t h e  p r i m e  c o n t r a c t o r  t o  r e c e i v e  t h e  f u l l  p a y m e n t .

( d )  I f  t h e  n o t i f i c a t i o n  b y  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  

r e q u i r e d  b y  ( c )  o f  t h i s  s e c t i o n  d o e s  n o t  c o m p l y  w i t h  ( c )  o f  t h i s  

s e c t i o n ,  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  p a y  i n t e r e s t  o n  t h e

w i t h h e l d  a m o u n t  f r o m  t h e  e i g h t h  w o r k i n g  d a y  a f t e r  r e c e i p t  o f  t h e

i n i t i a l  p a y m e n t  r e q u e s t  u n t i l  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  

p r o v i d e s  n o t i c e  t h a t  d o e s  c o m p l y  w i t h  ( c )  o f  t h i s  s e c t i o n .

( e )  I f  p a r t  o r  a l l  o f  a  p a y m e n t  i s  w i t h h e l d  u n d e r  ( c )  o f  t h i s  

s e c t i o n ,  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  s h a l l  p a y  t h e  w i t h h e l d

a m o u n t  w i t h i n  21  c a l e n d a r  d a y s  a f t e r  t h e  p r i m e  c o n t r a c t o r  s a t i s f a c ­

t o r i l y  c o m p l e t e s  t h e  r e m e d i a l  a c t i o n s  i d e n t i f i e d  i n  t h e  n o t i c e  o r  

w i t h i n  2 1  c a l e n d a r  d a y s  a f t e r  t h e  w a r r a n t y  p e r i o d  e x p i r e s ,  w h i c h e v e r  

i s  l a t e r .  I f  a  p o l i t i c a l  s u b d i v i s i o n  i s  g o i n g  t o  u s e  g r a n t  m o n e y  f o r  

t h e  c o n t r a c t ,  t h e  s u b d i v i s i o n  s h a l l  p a y  t h e  p r i m e  c o n t r a c t o r  w i t h i n  21

S C S  C SHB  2 8 4 ( C & R A )  - 2 -



W O R K  D R A F T W O R K  D R A F T W O R K  DRAFT

c a l e n d a r  d a y s  a f t e r  t h e  p r i m e  c o n t r a c t o r  s a t i s f a c t o r i l y  c o m p l e t e s  t h e  

r e m e d i a l  a c t i o n s  i d e n t i f i e d  i n  t h e  n o t i c e ,  w i t h i n  2 1  c a l e n d a r  d a y s  

a f t e r  t h e  p o l i t i c a l  s u b d i v i s i o n  a c t u a l l y  r e c e i v e s  t h e  g r a n t  m o n e y ,  o r  

w i t h i n  2 1  c a l e n d a r  d a y s  a f t e r  t h e  w a r r a n t y  p e r i o d  e x p i r e s ,  w h i c h e v e r  

i s  l a t e s t .  I f  t h e  s t a t e  i s  g o i n g  t o  u s e  f e d e r a l  m o n e y  f o r  t h e  c o n ­

t r a c t ,  t h e  s t a t e  s h a l l  p a y  t h e  p r i m e  c o n t r a c t o r  w i t h i n  2 1  c a l e n d a r  

d a y s  a f t e r  t h e  p r i m e  c o n t r a c t o r  s a t i s f a c t o r i l y  c o m p l e t e s  t h e  r e m e d i a l  

a c t i o n s  i d e n t i f i e d  i n  t h e  n o t i c e ,  w i t h i n  21  c a l e n d a r  d a y s  a f t e r  t h e  

s u b d i v i s i o n  a c t u a l l y  r e c e i v e s  t h e  m o n e y ,  o r  w i t h i n  21  d a y s  a f t e r  t h e  

w a r r a n t y  p e r i o d  e x p i r e s ,  w h i c h e v e r  i s  l a t e s t .  I f  t h e  w i t h h e l d  a m o u n t  

i s  n o t  p a i d  w i t h i n  t h e  2 1  c a l e n d a r  d a y s ,  t h e  s t a t e  o r  p o l i t i c a l  s u b d i ­

v i s i o n  s h a l l  p a y  i n t e r e s t  o n  t h e  w i t h h e l d  a m o u n t  f r o m  t h e  2 1 s t  c a l e n ­

d a r  d a y  a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n  

AS  4 5 . 4 5 . 0 1 0 ( a ) .

( f )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  

w o r k s  c o n t r a c t s  m a d e  b y  a  p o l i t i c a l  s u b d i v i s i o n  t h a t  h a s  a  p o p u l a t i o n  

u n d e r  8 0 0 .

S e c .  3 6 . 9 0 . 2 1 0 .  R E Q U I R E D  C O N TR A CT U AL  T E R M S .  ( a )  T h e  p r i m e  

c o n t r a c t o r  a n d  a  s u b c o n t r a c t o r  o n  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  

w o r k s  c o n t r a c t  s h a l l  i n c l u d e  i n  a  s u b c o n t r a c t  b e t w e e n  t h e  p r i m e  c o n ­

t r a c t o r  a n d  s u b c o n t r a c t o r  f o r  t h e  p u b l i c  c o n s t r u c t i o n  o r  p u b  L i e  w o r k s  

a  c l a u s e  t h a t  r e q u i r e s  t h e  p r i m e  c o n t r a c t o r

( 1 )  t o  p a y  t h e  s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  

u n d e r  t h e  s u b c o n t r a c t  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  r e c e i v i n g  p a y ­

m e n t  f r o m  w h i c h  t h e  s u b c o n t r a c t o r  i s  t o  b e  p a i d ;

( 2 )  t o  p a y  t h e  s u b c o n t r a c t o r  a l l  r e t a i n a g e  d u e  u n d e r  t h e  

s u b c o n t r a c t  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  f i n a l  p a y m e n t  i s  r e c e i v e d  

f r o m  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  o r  a f t e r  t h e  n o t i c e  p e r i o d  

u n d e r  AS  3 6 . 2 5 . 0 2 0 ( b )  e x p i r e s ,  w h i c h e v e r  i s  l a t e r ;

-3- SCS CSHB 2 8 4 (C&RA)
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( 3 )  t o  p a y  t h e  s u b c o n t r a c t o r  i n t e r e s t  o n  a n  a m o u n t  t h a t  i s  

n o t  p a i d  i n  a c c o r d a n c e  w i t h  ( 1 )  o r  ( 2 )  o f  t h i s  s u b s e c t i o n  f o r  t h e  

p e r i o d  b e g i n n i n g  o n  t h e  d a y  a f t e r  t h e  r e q u i r e d  p a y m e n t  d a t e  a n d  e n d i n g  

o n  t h e  d a y  o n  w h i c h  p a y m e n t  o f  t h e  a m o u n t  d u e  i s  m a d e ;  t h e  i n t e r e s t  

s h a l l  b e  c o m p u t e d  a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  

o u t  i n  A S  4 5 . 4 5 . 0 1 0 ( a ) ;

( 4 )  t o  p a s s  t h r o u g h  t o  t h e  s u b c o n t r a c t o r  t h e  r e t a i n a g e

i n t e r e s t  u n d e r  A S  3 6 . 9 0 . 2 5 0 ( a )  t h a t  i s  a t t r i b u t a b l e  t o  t h e  r e t a i n a g e

w i t h h e l d  f r o m  t h e  s u b c o n t r a c t o r .

( b )  A s u b c o n t r a c t o r  o n  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  

c o n t r a c t  s h a l l  i n c l u d e  i n  e a c h  s u b c o n t r a c t  u n d e r  w h i c h  a  p e r s o n  a g r e e s  

t o  p r o v i d e  t h e  s u b c o n t r a c t o r  w i t h  s e r v i c e s ,  o t h e r  t h a n  a s  a n  e m p l o y e e ,  

o r  s u p p l i e s  t o  b e  u s e d  i n  t h e  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  

p r o j e c t  a  c l a u s e  t h a t  r e q u i r e s  t h e  s u b c o n t r a c t o r

( 1 )  t o  p a y  t h e  p e r s o n  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r

t h e  s u b c o n t r a c t  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  r e c e i v i n g  p a y m e n t  f r o m

w h i c h  t h e  p e r s o n  i s  t o  b e  p a i d ?

( 2 )  t o  p a y  t h e  p e r s o n  a l l  r e t a i n a g e  d u e  u n d e r  t h e  s u b c o n ­

t r a c t  w i t h  t h e  p e r s o n  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  t h e  s u b c o n t r a c ­

t o r  r e c e i v e s  i t s  s h a r e  o f  t h e  s t a t e - h e l d  r e t a i n a g e  f r o m  t h e  p r i m e  

c o n t r a c t o r  o r  a n o t h e r  s u b c o n t r a c t o r ;

1 ( 3 )  t o  p a y  t h e  p e r s o n  i n t e r e s t  o n  a n  a m o u n t  t h a t  i s  n o t
25 |

p a i d  i n  a c c o r d a n c e  w i t h  ( 1 )  o r  ( 2 )  o f  t h i s  s u b s e c t i o n  f o r  t h e  p e r i o d
24 t

b e g i n n i n g  o n  t h e  d a y  a f t e r  t h e  r e q u i r e d  p a y m e n t  d a t e  a n d  e n d i n g  o n  t h e
25

d a y  o n  w h i c h  p a y m e n t  o f  t h e  a m o u n t  d u e  i s  m a d e ;  t h e  i n t e r e s t  s h a l l  b e
26

c o m p u t e d  a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n  

A S  4 5 . 4 5 . 0 1 0 ( a ) ;
28 !

( 4 )  t o  p a s s  t h r o u g h  t o  t h e  p e r s o n  t h e  r e t a i n a g e  i n t e r e s t

u n d e r  AS  3 6 . 9 0 . 2 5 0 ( a )  t h a t  i s  a t t r i b u t a b l e  t o  r e t a i n a g e  w i t h h e l d  f r o m  
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t h e  p e r s o n .

S e c .  3 6 . 9 0 . 2 2 0 .  O P T I O N A L  CONTRACTUAL  T E R M S .  N o t w i t h s t a n d i n g  

A S  3 6 . 9 0 . 2 1 0  a n d  3 6 . 9 0 . 2 3 0 ,  t h e  p r i m e  c o n t r a c t o r  o r  a  s u b c o n t r a c t o r  

m a y  n e g o t i a t e  a n d  i n c l u d e  i n  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  

s u b c o n t r a c t  a  p r o v i s i o n  t h a t

( 1 )  p e r m i t s  t h e  p r i m e  c o n t r a c t o r  o r  a  s u b c o n t r a c t o r  t o  

r e t a i n  w i t h o u t  c a u s e  a n d  u n d e r  m u t u a l l y  a g r e e a b l e  t e r m s  a n d  c o n d i t i o n s  

a  s p e r i f i e d  p e r c e n t a g e  o f  a  p r o g r e s s  p a y m e n t  o t h e r w i s e  d u e  t o  t h e  

s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r  t h e  s u b c o n t r a c t  

w i t h o u t  i n c u r r i n g  a n  o b l i g a t i o n  t o  p a y  i n t e r e s t  o n  t h e  r e t a i n a g e ,  

e x c e p t  f o r  i n t e r e s t  u n d e r  A S  3 6 . 9 0 . 2 5 0 ( a )  t h a t  i s  a t t r i b u t a b l e  t o

r e t a i n a g e ,  i n c l u d i n g  w a r r a n t y  r e t a i n a g e ,  w i t h h e l d  f r o m  t h e  s u b c o n t r a c ­

t o r ;  w h e n  m a k i n g  t h e  p r o v i s i o n ,  t h e  p a r t i e s  m a y  c o n s i d e r  t h e  a b i l i t y  

o f  t h e  s u b c o n t r a c t o r  t o  f u r n i s h  p e r f o r m a n c e  a n d  p a y m e n t  b o n d s ;

( 2 )  p e r m i t s  t h e  p r i m e  c o n t r a c t o r  o r  a  s u b c o n t r a c t o r  t o

d e t e r m i n e  t h a t  p a r t  o r  a l l  o f  a  s u b c o n t r a c t o r ' s  r e q u e s t  f o r  p a y m e n t

m a y  b e  w i t h h e l d  f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r  t h e  s u b c o n t r a c t ;  

a n d

( 3 )  p e r m i t s  t h e  p r i m e  c o n t r a c t o r  o r  a  s u b c o n t r a c t o r  t o

w i t h h o l d  p a y m e n t  f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n c u r r i n g  a n  

o b l i g a t i o n  t o  p a y  i n t e r e s t  f o r  l a t e  p a y m e n t ,  i f  a  n o t i c e  c o m p l y i n g  

w i t h  AS  3 6 . 9 0 . 2 4 0  h a s  b e e n  p r e v i o u s l y  f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r  

a n d  a  c o p y  o f  t h e  n o t i c e  i s  f u r n i s h e d  t o  t h e  c o n t r a c t i n g  o f f i c e r  o f  

t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n .

S e c .  3 6 . 9 0 . 2 3 0 .  W I T H H O L D I N G  PAYMENT  FOR U N S A T I S F A C T O R Y  P E R F O R ­

M A N CE .  ( a )  I f  t h e  p r i m e  c o n t r a c t o r  o n  a  p u b l i c  c o n s t r u c t i o n  o r  

p u b l i c  w o r k s  c o n t r a c t ,  a f t e r  m a k i n g  a  r e q u e s t  f o r  p a y m e n t  t o  t h e  s t a t e  

o r  p o l i t i c a l  s u b d i v i s i o n  b u t  b e f o r e  p a y i n g  a  s u b c o n t r a c t o r  f o r  t h e  

s u b c o n t r a c t o r ' s  p e r f o r m a n c e  c o v e r e d  b y  t h e  p a y m e n t  r e q u e s t ,  d i s c o v e r s
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t h a t  p a r t  o r  a l l  o f  t h e  p a y m e n t  o t h e r w i s e  d u e  t o  t h e  s u b c o n t r a c t o r  i s  

s u b j e c t  t o  w i t h h o l d i n g  f r o m  t h e  s u b c o n t r a c t o r  u n d e r  t h e  s u b c o n t r a c t  

f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e ,  t h e  p r i m e  c o n t r a c t o r  m a y  w i t h h o l d  t h e  

a m o u n t  a s  a l l o w e d  u n d e r  t h e  s u b c o n t r a c t .  I f  t h e  p r i m e  c o n t r a c t o r

w i t h h o l d s  a n  a m o u n t  u n d e r  t h i s  s u b s e c t i o n ,  t h e  p r i m e  c o n t r a c t o r  s h a l l

( 1 )  g i v e  t h e  s u b c o n t r a c t o r  a  n o t i c e  c o m p l y i n g  w i t h  A S  3 6 . -

9 0 . 2 4 0  a s  s o o n  a s  p r a c t i c a b l e  a f t e r  d e t e r m i n g  t h e  c a u s e  f o r  t h e  w i t h ­

h o l d i n g  b u t  b e f o r e  t h e  d u e  d a t e  f o r  t h e  s u b c o n t r a c t o r  p a y m e n t ;

( 2 )  g i v e  t h e  c o n t r a c t i n g  o f f i c e r  o f  t h e  s t a t e  o r  p o l i t i c a l  

s u b d i v i s i o n  a  c o p y  o f  t h e  n o t i c e  f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r  u n d e r

( 1 )  o f  t h i s  s u b s e c t i o n ;

( 3 )  p a y  t h e  s u b c o n t r a c t o r  w i t h i n  e i g h t  w o r k i n g  d a y s  a f t e r  

c o r r e c t i o n  o f  t h e  i d e n t i f i e d  s u b c o n t r a c t o r  p e r f o r m a n c e  d e f i c i e n c y .

( b )  I f  t h e  p r i m e  c o n t r a c t o r  d o e s  n o t  c o m p l y  w i t h  t h e  n o t i c e  a n d  

p a y m e n t  r e q u i r e m e n t s  o f  ( a )  o f  t h i s  s e c t i o n ,  t h e  c o n t r a c t o r  s h a l l  p a y  

t h e  s u b c o n t r a c t o r  i n t e r e s t  o n  t h e  w i t h h e l d  a m o u n t  f r o m  t h e  e i g h t h  

w o r k i n g  d a y  a t  a n  i n t e r e s t  r a t e  t h a t  i s  e q u a l  t o  t h e  a m o u n t  s e t  o u t  i n  

A S  4 5 . 4 5 . 0 1 0 ( a ) .

S e c .  3 6 . 9 0 . 2 4 0 .  FORM O F  C E R T A I N  N O T I C E S .  A  n o t i c e  u n d e r  A S  3 6 . -  

9 0 . 2 2 0 ( 3 )  o r  3 6 . 9 0 . 2 3 0 ( a ) ( 1 )  m u s t  b e  i n  w r i t i n g  a n d  m u s t  s t a t e  t h e  

a m o u n t  b e i n g  w i t h h e l d ,  t h e  s p e c i f i c  c a u s e s  f o r  t h e  w i t h h o l d i n g  u n d e r  

t h e  t e r m s  o f  t h e  s u b c o n t r a c t ,  a n d  t h e  r e m e d i a l  a c t i o n s  t o  b e  t a k e n  b y  

t h e  s u b c o n t r a c t o r  t o  r e c e i v e  p a y m e n t  o f  t h e  a m o u n t  w i t h h e l d .

S e c .  3 6 . 9 0 . 2 5 0 .  R E T A I N A G E .  ( a )  T h e  s t a t e  o r  a  p o l i t i c a l  s u b d i ­

v i s i o n  o f  t h e  s t a t e  s h a l l  p a y  t o  t h e  p r i m e  c o n t r a c t o r  i n t e r e s t  o n  

r e t a i n a g e ,  i n c l u d i n g  w a r r a n t y  r e t a i n a g e ,  o n  a  c o n t r a c t  f o r  p u b l i c  

c o n s t r u c t i o n  o r  p u b l i c  w o r k s  a t  t h e  p r e v a i l i n g  i n t e r e s t  r a t e .  I n t e r ­

e s t  o n  r e t a i n a g e  a c c r u e s  f r o m  t h e  d a t e  o f  a p p r o v a l  o f  a  p a y  r e q u e s t  o r  

f r o m  t h e  e n d  o f  t h e  w a r r a n t y  p e r i o d ,  w h i c h e v e r  i s  l a t e r ,  u n t i l  t h e  
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d a t e  o f  p a y m e n t  t o  t h e  c o n t r a c t o r .

( b )  A p o l i t i c a l  s u b d i v i s i o n  t h a t  h a s  a  p o p u l a t i o n  o f  5 0 0  o r  l e s s  

i s  e x e m p t  f r o m  t h e  p a y m e n t  o f  i n t e r e s t  u n d e r  ( a )  o f  t h i s  s e c t i o n .

S e c .  3 6 . 9 0 . 2 6 0 .  M I S C E L L A N E O U S  P R O V I S I O N ^ .  ( a )  I n  A S  3 6 . 9 0 . -  

2 1 0  -  3 6 . 9 0 . 2 9 0 ,

( 1 )  a  p a y m e n t  i s  c o n s i d e r e d  t o  b e  m a d e  w h e n  m a i l e d  o r

p e r s o n a l l y  d e l i v e r e d  t o  t h e  p a r t y  b e i n g  p a i d ;

( 2 )  a  p a y m e n t  i s  c o n s i d e r e d  t o  b e  r e c e i v e d  w h e n  i t  i s

e n d o r s e d  f o r  p a y m e n t ,  i f  i t  i s  a  c h e c k ;

( 3 )  a n  i n v o i c e  i s  c o n s i d e r e d  t o  b e  r e c e i v e d  w h e n  i t  i s

d a t e - s t a m p e d  o r  o t h e r w i s e  m a r k e d  a s  d e l i v e r e d ;  i f  t h e  i n v o i c e  i s  n o t  

d a t e - s t a m p e d  o r  o t h e r w i s e  m a r k e d  a s  d e l i v e r e d ,  t h e  d a t e  o f  t h e  i n v o i c e  

i s  c o n s i d e r e d  t o  b e  t h e  d a t e  w h e n  t h e  i n v o i c e  i s  r e c e i v e d .

( b )  A  p o l i t i c a l  s u b d i v i s i o n  t h a t  r e c e i v e s  a  s t a t e  g r a n t  f o r  a  

p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  p r o j e c t  m a y  u s e  m o n e y  f r o m  t h e  

s t a t e  g r a n t  t o  p a y  t h e  i n t e r e s t  u n d e r  A S  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0 .

S e c .  3 6 . 9 0 . 2 6 5 .  M U N I C I P A L I T I E S .  A S  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0  d o  n o t  

a p p l y  t o  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  c o n t r a c t  o f  a  m u n i c ­

i p a l i t y  u n l e s s  t h e  m u n i c i p a l i t y  h a s  e n t e r e d  i n t o  a  w r i t t e n  c o n t r a c t  

w i t h  t h e  s t a t e  f o r  t h e  s t a t e  t o  p r o v i d e  f u n d s  f o r  t h e  p u b l i c  c o n ­

s t r u c t i o n  o r  p u b l i c  w o r k .

S e c .  3 6 . 9 0 . 2 7 0 .  W A I V E R  O F  P R O V I S I O N S  P R O H I B I T E D .  A  c o n t r a c t  

p r o v i s i o n  t h a t  w a i v e s  a  p r o v i s i o n  r e q u i r e d  b y  AS  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0  

i s  v o i d .

S e c .  3 6 . 9 0 . 2 9 0 .  D E F I N I T I O N S .  I n  A S  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0 ,

( 1 )  " p r i m e  c o n t r a c t o r "  m e a n s  a  p e r s o n  r e q u i r e d  t o  b e  r e g i s ­

t e r e d  u n d e r  A S  0 8 . 1 8  w h o  h a s  a  c o n t r a c t  w i t h  t h e  s t a t e  o r  a  p o l i t i c a l  

s u b d i v i s i o n  o f  t h e  s t a t e  t o  p r o v i d e  m a t e r i a l s  o r  s e r v i c e s ,  o t h e r  t h a n  

a s  a n  e m p l o y e e ,  f o r  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  p r o j e c t ;
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( 2 )  " s u b c o n t r a c t o r "  m e a n s  a  p e r s o n  a t  a n y  l e v e l ,  o t h e r  t h a n  

a  p r i m e  c o n t r a c t o r ,  w h o  p r o v i d e s  m a t e r i a l s  o r  s e r v i c e s ,  o t h e r  t h a n  a s  

a n  e m p l o y e e ,  t o  b e  u s e d  i n  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  

p r o j e c t ;

( 3 )  " w o r k i n g  d a y "  d o e s  n o t  i n c l u d e  S a t u r d a y ,  S u n d a y ,  o r  a  

s t a t e  h o l i d a y .

*  S e c .  2 .  A S  3 7 . 0 5 . 2 8 5 ( d )  i s  a m e n d e d  t o  r e a d ;

( d )  T h i s  s e c t i o n  d o e s  n o t  a p p l y

( 1 )  i f  t h e  c o s t  o f  t h e  g o o d s  o r  s e r v i c e s  p u r c h a s e d  e x c e e d s

$ 5 0 0 , 0 0 0 ;

( 2 )  t o  p a y m e n t  f o r  s p e c i f i c  g o o d s  o r  s e r v i c e s  i n  d i s p u t e

a f t e r  a  s e l l e r  o f  g o o d s  o r  s e r v i c e s  r e c e i v e s  n o t i c e  f r o m  t h e  s t a t e  

o f f i c i a l  r e s p o n s i b l e  f o r  a u t h o r i z i n g  p a y m e n t  f o r  g o o d s  a n d  s e r v i c e s  

t h a t  t h e  a m o u n t  o f  t h e  i n v o i c e  o r  q u a l i t y  o f  s p e c i f i c  g o o d s  o r  s e r ­

v i c e s  i s  i n  d i s p u t e  a n d  s t a t i n g  t h e  r e a s o n s  f o r  t h e  d i s p u t e ;  t h e  s t a t e  

a g e n c y  s h a l l  p a y  f o r  t h e  s p e c i f i c  g o o d s  o r  s e r v i c e s  i n  d i s p u t e  w i t h i n  

3 0  d a y s  a f t e r  r e s o l u t i o n  o f  t h e  d i s p u t e ;  o r

( 3 )  t o  a  c o n t r a c t  c o v e r e d  b y  A S  3 6 . 9 0 . 2 0 0  -  3 6 . 9 0 . 2 9 0

[ A S  3 6 . 9 0 . 0 1 0 ]  .

*  S e c .  3 .  A S  3 6 . 9 0 . 0 1 0  i s  r e p e a l e d .

*  S e c .  4 .  T h i s  A c t  a p p l i e s  t o  p u b l i c  c o n s t r u c t i o n  a n d  p u b l i c  w o r k s

c o n t r a c t s  t h a t  a r e  e n t e r e d  i n t o  o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

*  S e c .  5 .  T h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1 9 9 0 .
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