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Introduced: 2/27/90 6-2039A
Referred: Transportation, and State Affairs

BY THE JUDICIARY COMMITTEE

IN THE HOUSE
HOUSE BILL NO. 570
IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to state procurement.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.30.015(e) is amended to read:

(e) The board [BOARDS] of directors of [THE ALASKA RAILROAD
CORPORATION AND] the Alaska State Housing Authority shall adopt proce—
dures to govern the procurement of supplies, services, professional
services, and construction [BY THE CORPORATION]. The procedures must
be substantially equivalent to the procedures prescribed in this
chapter and in regulations adopted under this chapter.

* Sec. 2. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.035. ALASKA RAILROAD CORPORATION. The board of
directors of the Alaska Railroad Corporation shall adopt and publish
procedures to govern the procurement of supplies, services, profes-
sional services, and construction. The procedures must meet accepted
railroad industry standards under AS 42.40.100.

* Sec. 3. AS 36.30.040(b) 1is amended by adding a new paragraph to read:
17 cost-plus-a-percentage-of-cost contract provisions
allowed under AS 36.30.370.
* Sec. 4. AS 36.30.100(b) 1is amended to read:
(b) Competitive sealed bidding is not required
(1) when the commissioner determines in v 1iting that food,
clothing, or medical supplies, or supplies [MATERIALS] for use in
laboratory or medical studies may be purchased otherwise to the best

advantage of the state;
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(2) [WHEN RATES ARE FIXED BY LAW OR ORDINANCE;
(3)] for the purchase of products or services manufactured
or provided by an employment program; or
3) [(4)] for the purchase of products or services provided
by the correctional industries program established under AS 33.32 [;
(5) FOR PROFESSIONAL SERVICES; OR
(6) FOR CONCESSIONS OPERATED ON STATE PROPERTY],
* Sec. 5. AS 36.30.370 is amended to read:

Sec. 36.30.370. TYPES OF CONTRACTS. Subject to limitations of
this section, any type of contract that will promote the best inter —
ests of the state may be used, except that the use of a cost-plus-a-
percentage-of-cost contract is prohibited exceptas authorized by (b)
of this section. A cost-reimbursement contract may be used only when
a determination is made in writing by the procurement officer that a
cost-reimbursement contract is likely to be lesscostly to thestate
than any other type or that it 1is impracticable to obtain the sup —
plies, services, professional services, or construction required
except under a cost-reimbursement contract.

* Sec. 6. AS 36.30.370 is amended by adding a new subsection to read:

(b) A construction contract may ©provide that the contractor
shall be paid on a cost-plus-a-percentag“~of-cost basis for extra work
that could not be reasonably anticipated, if the extra work is
required for the satisfactory completion of the project under the
contract.

* Sec. 7. AS 36.30.850(b) is amended by adding new paragraphs to read:
(22) disposals of supplies acquired through foreclosure of
loans issued under AS 03.10;
(23) purchases of curatorial ar.J conservation services to

maintain, preserve, and interpret
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(B) items having cultural, historical, or archaeologi—
cal significance to the state;

(24) acquisition of confidential seismic survey data neces—

sary for pre-sale oil and gas lease analyses under AS 38.05.180;
- (25) contracts for village public safety officers;

(26) purchases of supplies and services to support the
operatic..3 of the Alaska state troopers or the division of fish and
wildlife protection if the procurement officer for the Department of
Public Safety makes a written determination that publicity of the
purchases would jeopardize the safety of personnel or the successcf a
covert operation;

27) expenditures when rates are set by law or ordinance.

* Sec. 8. AS 36.30.540(4) _nd 36.30.540(5) are repealed.

HBO570A -3- HB 570



i STATE OF ALASKA BILLVERSION: B 370
1foQ LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE
REQUEST:
Revision Dale: . AgencyA/feial: Co” erce « Economic Dev.
Title: An Act relating to state BRU: Alaska Railroad Corporation
procurement _
Sponsor: House Judiciary Committ~ee~ Components

RequestorHouse Transportation

EXPENDITURES/REVENUES:  (Thousands of Pollan)
OPERATING FY A FY @ FY B FY A FY % FY %

PERSONAL SERVICES
CTUAL

SUPPL

ERUIPMENT

LAND A STRUCTURES
GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL | 0 0 0] 0 0 0]
REVENUE 0 j 0 0 0 0 0- o

FUNDING: (Thousands of Dollars)

GENERALFUND

B%'IQIEEFEZAL FUNDS

TOTAL 0 U ) Q n )

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME

TEMPORARY -

ANALYSIS : (Aaach aseparate page if necessary)
As the Alaska Railroad Corporation 1is not subject to the Executive Budget
Act, this legislation will have no fiscal impact on the state budget.
However, an analysis of the cost of this legislation to the Railroad is
attached.

Prepared by Guy Bell, Director Phone: 465-2505
Division : _ Administrative Services Date:_ 3/12/90
Approved by Gommissiong: LarryMerculieffN Date: "3In.<
Agency. Department or commerce & tconomic Development

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page of
LW/dgl6473D/31290h



Memorandum
March 12, 1990

To: Linda Wild
Department of Commerce and teonomle Development

From: Larry Houle
Alaska Rail tlon

Fiscal Note Information HB 570

The ARRC 1s Impacted In two specific areas as a result of the state
procurement code. We are in support of HB 570 as It It written because it
would allow the corporation to return to our original procurement
program, consistent with railroad Industry standards and our enabling
legislation AS 42._40.

0 The state procurement procedures clearly add two full time staff to
the ARRC procurement department. One supervisor at approximately
$50,000 per annum and one Procurement Officer at approximately $40,000
per annum. In addition to their annual salaried the corporation must pay

an additional 21% In annual benefit! tuch as; unemployment Insurance,
workman®s compensation, mtdlcel and dental Insurance.

2) The state procurement procedures alao add an additional 50 to 45 days
to the procurement procen thereby, eliminating our ability to take
advantage of certain spot market purchases and market opportunities
where low pricing is available for only a limited time frame. Itis
difficult to quantify this delay In hard dollars, but estimate It to cost
ARRC approximately $300,000. per annum.



STATE OF ALASKA Bill Version: hb 570
1990 LEGISLATIVE SESSION Publish Date:
FISCAL NOTE
REQUEST:
Revision Date: Agency Affected: Administration
Title: "An Act relating to State BRU: Ceneral Services and Supply
procurement.”
Sponsor: Judiciary Committee Components : Purchasing
Requestor:
EXPENDITURES/REVENUES: (Thousands of Dollars)
""OPERATING "7Y "9l FY 92 FY 93 FY 94 PY "'95
PERSONAL SERVICES 0 0 0 0 0
TRAVEL 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0
SUPPLIES 0 0 0 0 0
EQUIPVENT 0 0 0 0 0
LAND L STRUCTURES 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0
MSCELLANEOUS 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0
CAPITAL 0 0 0 0 0
REVENUE 0 0 0 0 0
FUNDING: (Thousands of DoT ars)
GENERAL AUND 0 0 0 0 0
FEDERAL RNCS 0 0 0 0 0
OTHR 0 0 0 0 0
TOTAL 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEVRCRARY 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

The bill makes minor housekeeping changes

to the State procurement code.

Department of Administration are negligible for Fy 90 as well as future years.

Robert J.
General

Prepared by:
Di Vi Sion:

Link, Director

Approved by Commissioner:
Agency:

Frank S.

Distribution (by preparer):
Legislative Finance *
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

Rev: 11/89

Baxter

Department of Administration
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State of Alaska

Committees 0. 9Rl1

QO-CHAIR, HOUSE JWDICIARY
VIG--GHAIR. HOUSE LABOR AND COMMERCE

LT G0 - m&@@@m

Representative Max F. Gruenberg, Jr.
District 11
Spenard, Upper Midtown Anchorage

MEMORANDUM

TO: p. H. A. "Red" Boucher
a

an, House State Affairs Committee

m
FROM:  Rep. Max E. Gruenberg, Jr, /L
Cop-Chairman, House Jgudiciary Committey y

SUBJECT: Scheduling of HB 570
DATE: February 27, 1990

HB 570, "An act relating to state procurement”, was introduced
by the House Judiciary Committee and was referred to the
State Affairs Committee on March 15

T | minor amendments to the state

are derived from provisions droRped
se last year., [t also changes the law
by the Alaska Railroad. A“sectional

his bill makes severa
Procurement Code which
from SB 170 in the Hou
regarding procurements
analysis™is attached.

The bill is ready for a hearing. Please schedule the bill at
your earliest opportunity.



/against cost-plus-percentage-of-cost contracts in

)

SECTIONAL ANALYSIS OF
HOUSE BILL 570

Sections 1 and 2 [AS 36.30.015(e), -.035]

The Alaska Railroad is not currently covered by the
Procurement Code. However, AS 36.30.015(e) requires the ARR
to adopt procurement procedures substantially equivalent to
the Procurement Code. Section 1 removes that requirement,
which is replaced by a requirement in Section 2 that the ARR
adopt and publish procurement procedures that meet accepted
railroad industry standards. he language in Section 2
implements existing AS 42.40.100(8).

Sections 3, 5 and 6 [AS 36.30.040(h); -.370]

These three sections implement a Pro?osal set forth in Section
15 of SB 170. They make it clear that the general Phrohlbmon
e
Procurement Code does not apply to change orders in
construction contracts. Change orders are standard
construction contract terms that provide for payment for
unanticipated work during the course of a construction
contract. Such work is outside the scope of the original
contract, but is routinely performed by the contractor.

Section 4 [AS 36.30.100¢(h)]

The bill deletes three of six existing exemptions from the
competitive sealed bidding requirement of the Procurement
Code, including purchases where the rates are fixed bzl law,
for professional services, and for concessions on stafe
Propert>[/_. Under the Dbill, if rates are fixed by law the
ransaction will now be completely exempted from the
Procurement Code, by virtue of new AS 36.30.850(b)(27) [page
3, line 13]. Contracts for professional services ‘and .
concessions on state property may be exempted from competitive
sealed bidding only by administrative action.



Section 7 [AS 36.30.850(b)]

adds a number of specific transactions to the
actions exempt from the Procurement Code. They
n

S

lies acquired through foreclosure
ultural Loan Fund (AS 03.10);
rial and conservation services
or of cultural, historical, or
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27). expenditures where rates a”e set by law.

ns throu h are retained from Section 17 of
Subsectrons ; d (27) are derived from language
n 18 of SB 170

Section 8 [repealers]

This section repeals AS 36.30.540 (4) r%n

(5). Those
grovrsrons required the Commissioner o

d

Adrnrnrstratron to
lennially report to the legislature a list of all in and out

of state procurements. The information remarns available on

request,



ALASKA RAILROAD corporation

P.O. Box 107500* Anchorage, Alaska 99510-7500

MEMORANDUM
March 13, 1990

To: House Transportation Committee
From: Larry J. Houle

Legislative Liaison

Alaska Railroad Corporation

Re: Position Paper HB 570

Thank you Mr. Chairman for the opportunitytocomment beforeyour

committee and give testimony relating toHB 570 as itaffects the

Alaska Railroad Corporation.

The Alaska Railroad Corporation is a unique experiment in public
ownership of a private business. As you know, the Alaska Railroad
Corporation Act established the Corporation as a self-sustaining
business, exclusively responsible for the financial and Ilegal
obligations 1incurred by the railroad, and provide for the prudent
operation of the railroad according to sound business management
practices. Further, the management 1is charged with the responsi—
bility of fostering long-term economic growth and development of
the state"s land and natural resources, as well as maintain the

viability of the railroad pending eventual sale or transfer from

state ownership.



March 13, 1990
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For the past five and a half years the railroad has operated as a
self-sustaining business. As you know, we have not come back to
yuu in the legislature to ask for any subsidies and in fact have
turned down monies offered to us for passenger services. We did
this to preserve our mandate of operating on a business-like basis
because we felt that by applying sound business management
practices we could effectively reduce costs or increase revenues on
this service to a point where you would be satisfied with the

returns.

This brings me to the reason we are here. The same law which
established the corporation also charged us with the responsibility
of ensuring the procurement procedures of the corporation meet
accepted railroad industry standards. The corporation held public
hearings and adopted such policies and procedures early on in our
corporate existence. We felt we had excellent vendor relations,
good sources of supplies and an efficient, well-managed procurement
program in accordance with how other railroads operate. However,
as you know 1in 1987 and 1988, the state adopted a new procurement
code as a result of certain circumstances 1in Fairbanks. The
railroad corporation was included in these new rules and regula—
tions as being required to have "substantially equivalent™ policies
and nrocedures. There was nothing wrong with the way we had been
conducting our procurement program but, all of a sudden, in mid—

stream, we had to change our whole approach. As a result, we are



March 13, 1990
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no longer similar to industry practices but are forced to try to
implement “"public™ procurement practices while attempting to
conduct a "private" business on a profitable basis. We have added
two additional staff positions just to handle additional adminis—
trative burdens required under the new law. I might add these new
positions have not added anything to the bottom 1line of the
corporation, but are simply handling paperwork. Further, we feel
an additional 30 to 45 days have been added to the procurement
process. As you are fully aware, in business, time is money. Hard
dollar costs are hard to determine 1in cases like this, but 1 feel
confident in saying we are spending an additional $200 hundred

thousand dollars annually because of the procurement code.

The corporation is fully committed to the principles of competitive
bidding, and fair and equitable treatment of 1i1ts vendors and
suppliers. Prime consideration to the company®"s interest 1is
achieved while seeking to maintain and further long-term, mutually
profitable, ethical supplier relationships. The Alaska Railroad is
bottom line oriented. As a result, we must insure we have the best
procurement program available which purchases needed materials and
supplies at the most competitive rate while ensuring quality,
dependable service. We are a business and as such we must be given
the opportunity to pursue market opportunity when and where it
arises. Market opportunity 1is not a consideration 1in the state

procurement code.
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House B ill 570 language which is before you for consideration would
return the Alaska Railroad Corporation to the standard expected of
us as a private business and as stated in our enabling legislation
AS.42.40. Procedures which are consistent with accepted railroad
industry standards assures you we are acting in a consistent, fair,
publicly accountable practice Wiiile ensuring the Corporation has
the ability to pursue its legislative mandate of maintaining itself
as a viable investment of the State of Alaska,

Alaska Railroad Corporation
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Inly IAF

Ao Amended

Amended by Resolution 88<C
04/21/88

Rule No. 8 Adopting Procurement Rules for the Corporation.

Sanmmary: The rule provides for the procurement ad purdesing of
materials, supdies ad senices for the Corporation. The rule provides
for purchasing, procurenment by requesting bids, procurerment by purdnese
utUai, uiai ayipoMioni,* lu huiuiu**c, uurarwut figgyt&jtuon», inspection or
good* resolved, decision* fed make or buy material* or auppllet, return* to
vendors, female ad minority onned vendors, product erndorsanerts,
pudases by endoyees, price quotations, standardization of material
pudhases, Lee of the Coporation rerre, vendor relations ad selection

ad requirements of Sate lawy,
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ALASKA RAILROAD
CORPORATION

SUBJECTI1 Procurement Rev. No.
| Itulea aauaData

C&MU&CKEMI , MUSS

1X00.1 Obiective The overall objective ef thie Rule lo to

easure that needed f£ooda antf eervieee are octainwu in » M hf,>r

that treata v*ndor« fairly end equitably, and providea the beet

value to the Corporation.

1100.2 powpetltion ARRC policy ie to purohaae «u

eervieee vith a value ox ei.ooo0.00 or aara 0N < enapetitive

baeie. Purehaaaa aada without competition «Uet be juetified in

vriting, approved, and be fair and rwaaonabia.

1100.3 W ritten .SpiAciftlone W ritten eolieitatione v ill be

utlllxed on all aoquiaitiona of aaterial and/or eervieee vith

an eetiaated unit price of t5.000.00 or acre,

unleea
specifically authorixed by the V.P. Finance.
1100.4 Earnial-Salleitatlona A vritten ‘'Invitation for Bid*
Oor 'Reaueet for Propoeal” vill be utilixed on all acquieitione

oi aaterial and/ar aarwinaa that have an eetlnatad unit prlee

of *25,000.00 or aore.
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P.4
At-ACKA RAILROAD
CORPORATION
SUBJECT) Procurement Rev. No.1 0 I Indtx | A
Rules Issue Pstej | Pstfej2 of ft
1100.5 Professional Servioes Procurement of Professional
Services «r> made An accordance vith AS 36.96 st seq.
1100,6 Female, Minority, and Alaskan Ovned Vendors It in the

pelloy of th* arrc to encourage meaningful participation of

female, Minority, and Alaakan ovned vendor eourceu to provide

uncrXui and eo«*pt»bia quality aervioea or aaterial at

com petitive prices.

1200.0 OENERAL PROVISIONS

1200.1 Authority These rule* are adopted under the authority

of AS 42.40.010 ct »aq.. and P.L. 97-468 (The Alaska Railroad

Transfer Act), 45 U.S.C. Sections 1201-1214 CARTA?¥*). Theae

rules shall be read in a manner eonaietent vith applicable lav.

1200.2 Application These rules shall apply to all employees

of the Alaexa Railroad Corporation (ARRC).
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ALASKA RAILROAD
CORPORATION

BUfIJECTi Procuraaent Rav. No. 0 I-fndex i A-
Rulta laaua patJ 7-18-Ai | Page|3 -it a
1200,3 Thi

CEO aay dalagata tht authority and

raaponalblllitita nteaaaary for tht

laplaaantatlon of thast

rulmm e» he tty data tppropriatt.

1200.4 (TQCHJurH Tb» Ubu nmlvm

>uak »r»e»elur»ii *a
art necessary to

imple**nt thoaa rul*«.

1200.5 CantliflkJU~™ Exiatina Rulta Thtit rulta auptraeda

tht rulta eontinutd in effact by Eaargancy Rult Ho. 85-2, which

havt no furthar ioret or affaet. Thaat rulta ahall control in
tht avant of a conflict batwaan thaaa

rulta and any othar rulta

of tha ARRC axlating aa of tht

data of adoption of thaat rulta.

1200.6 Temlnology

The uae of any gander in thear rul.o

thall be Oaewed to Aneluda thm othar oendtr. wherever

appropriate The uar nlthe aingular in thaat rultfi shall be

appropriate.

1200.7 Product Endoraertnt Raqurata for approval of a nawa
ralaaat or advertisement. iteming A*t»0, o* tt«

operating unlta or ptraonnal, uata a product aadt or atrvict

- »— e Yo hv tha CTO.
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ALASKA RAILROAD
CORFORATIOH

SUBJECTI Proourtaent Rtv. Wo. O | Iftdtx liL
Ruin Issue Pats] 7-1S-&5 j Page)4 of ]

1200.6 Mu fil ARRC Hmt Tht clarion or ©rdtring el aatsrial
that includes tht utt ol tht ARRC past or syabols sust ba

mpprévad i»y the Dirsator of Adainistration,

1200.9 fitnndirdIntlon In ordtr to saxiiixe purchtting
cover. standardisation ox muppilvm, eeierieie and aquipaent la

to be achisvtd vhtrtvtr appropriate.

1200.10 tyrehaaea bv Employees E aploytti «*y not purchmtt

through thv AfINC mny n.»t*ri*j.a ).urOh«<i*d or uaeti by the ARRC.

1200.11 twuum aixiih &UCIM and-EriBtlP

otleotlen and product* oh.ll he conoiotent with pelleleo and

standard practice* Of the ARRC.

1200, 12 Wake or Buv Where profluCta required for oowpany
operations can bt produced by the ARRC'a operating departaente
or can be acquired from vendora, ARRC departments ehould be

cwnoidorod in the own* manner as any other vendor.

1200.13 Conflfct_ol.Interest. Internal Rule 900, <Conflict of

Interest*# is appilesoie to all frocur*»*ht Diwioion personnel

snd sctlvities.



mgg \2 ‘ga Qppr mktc owe qr7?7a=p?(;

ALASKA RAILROAD
CORPORATION

SUBJECT! Procurement Rev. No. \;) Index | A
Rules issue Date -ib-eo0 rage b ox a

1200.14 Oral Agreements Whan the value of an order is *300.00

or mar* there muet be written notation rraordinn the order and

tcrno, noraally a purchias ord»r.

1200.15 Committment Authority Only tho»e persona to whom

authority hae been delegated by the CEO ray commit the ARRC to

the purchase l.£maleaiala, «rquipm*nt» supplies”™ and mmerviees.
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ALASKA AAXLKOAP
CORPORATION

SUBJECTt Procurement 1 Rev. Mo.l 0 1 Index 1A-

Rules aasa 1111 mim m mi 1l mmn iiia ima

fJOO.Q rHOPIMEMEMT OIVICIPM TTTfg

ISCC.-1 Obligation.MAuthority The_rrocur»i«irnt Division vi2l

obligate the akku ana cbkc .n* Xxiu*i

of eupply, quantities purohesedi delivery schedule and .prict

negotiations, except vhara ethers art authorised. They ura

responsible for ensuring that

tha Corporation is in compliance

with the previsions of AS 36.05 at seq. in all of *ts

procurement and purohaaing activities*

e *g

1300.“2 Purehasina -Practices— |lhelJdianager of Procurement shall

examine tha quality and kind of aatarlal requested to ensure

that tha bast intaraat of ARRC ara served, and shall Infers

ordering departaenta whenever tha quantity or specifications of

m aterial! orderwd err inconsistent vith sourf purchasing

practices and aarket conditions.

1300.3 Interpretation.of Rule Intarpretion of this Rule is

Ui* **ep*n»ii>iiit>> mt th* M*n*o*r of Procurement. The JUnagex
ehall aaintain

a uniform pet of forma, and proeedurea.



MQP "OR CPPr M«THt uMC CR7 27 CgP?A

Pq
ALASKA RAILROAD
COKk~riRATIOH
1 SUBJECTI Procurement Rtv. Mo. 0 I Index 1A*

Rules issue bate ‘ Page 7 of 6

1300. 4 Arfvinor. PfBeurw n t Program The Manager el

Procurement v ill establish end maintain an advance procurement

program.

1300.3 ivaluation Bids,

proposals, and quotations v ill fee

evaluatad in a sannar that

assures fair and equitable treatment

of biOOers and provides the bmrt vtlut 4* tho-ARftf

& »t«r»in*tior of th» muco»aaful bidder and svard of tha order

V ill ov madv by th* rrowurantni Division, in consultation vith

the using department, only after all aapeots including

preference of the requisltloner have been considered. Seeults

of forsal asllelatione v ill be disclosed to authorised ARRC

personnel, ARRC Board and Legislative Audit*

The naae of the

sucoeaeful bidder and the amount of the avard v ill be provided,

on requeet, to firms tnat submitted qu*iifi*d oilero.

ijwu. © th na QanWiitgn*. ¢ o**p*1 *nrf condition*

vill apply to all purchaaea made by the ARRC.

1300.7 Return of M aterials The Procurement Division v ill

arrange for the return or disposition of merchandise that is

received but not needed or aooeptable.
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P. 10
ALAJIXA KAXLftPAP
COAPOP.ATSOH
FSUBJECTI  frecur*»ent thHu. Wo,j o Index 1a-
Rulee Issue bate) 7-18-83 1FageirS* A
1300.6 freight eharces

The Procurement Division 1b

rtsponslhle for negotiating freight tiru en ell procurements,

1300.S Fpllpx Ala Th» IUr>*0«r of Procurement *111 folio* Up

on ell over-aue or a*. +ta P«r.k»*»

prompt receipt of materiall bb required by the users.

1300.10 Working With Vendors When muppliexl sales

representative* make personsl cells, they ere to be directed to

the Procurement Plvision. All response to questions regarding

prices end product* mhail b© provided by the Procurement
Division. The Haneger of Procurement ie responsible for
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Chapter 25. Contractors’ Bonds.

Sec. 36.25.010. Bonds of contractors for public buildings or
works.

NOTES TO DECISIONS

Contract for the delivery of "cover  within the scope of this chapter’s bonding
material” to a solid refuse landfill oper-  requirement. Municipality of Anchorage
ated by the municipality of Anchorage v. Tatco, Inc., Sup. Ct. Op. No. 3438 (File
was a suppl) .untract which did not come  No. $-2697), P.2d  (1989).

Sec. 36.25.020. Rights of persons furnishing labor or material.
NOTES TO DECISIONS

Quoted in Municipality of Anchorage
v. Tatco, Inc., SuB. Ct. Op. No. 3438 (File
No. S-2697), 2d  (1989).

Chapter 30. State Procurement Code.

Article
1 Or grgg%té%? of State Procurement (8§ 36.30.005, 36.30.015, 36.30.040, 36.30.050,
2. Competitive Sealed Bidding (88 36.30.100 — 36.30.120, 36.30.170, 36.30.180)
. Competitive Sealed Proposals t8§ 36.30.210, 36.30.250, 36.30.265)
. Other Procurement Methods (88 36.30.300, 36.30.305, 36.30.320)
. Preference for Alaska Products (88 36.30.324, 36.30.332, 36.30.338)
. Contract Formation and Modification (88 36.30.360, 36.30.362)
. Legglgg%%ogontractual Remedies (88 36.30.590. 36.30.645, 36.30.680, 36.30.685,

. Intergovernmental Relations (88 36.30.730, 36.30.735)
10. General Provisions (88 36.30.850, 36.30.990)

© cooUThWw

Article 1. Organization of State Procurement.

Section Section
05. Centralization of procurementau- 40. Procurement regulations
thority 50. Licts of contractors
15 Executive branch agencies 90. Delivery of supplies

Sec. 36.30.005. Centralization of procurement authority, (a)
Except as otherwise provided, all rights, powers, duties, and authority
relating to the procurement ofsupplies, services, and professional ser-
vices, and the control over supplies, services, and professional services
vested in or exercised by an agency on January 1, 1988, are trans-
ferred to the commissioner of administration and to the chief procure-
ment officer. Authority granted under this subsection shall be exer-
cised in accordance with this chapter.

(b) Except as otherwise provided, all rights, powers, duties, and
authority relating to the procurement of construction and procure-
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ments of equipment or services for the state equipment fleet and the
control over construction of state facilities and the state equipment
fleet vested in or exercised by an agency on January 1, 1988, are
transferred to the commissioner of transportation and public facilities,
subject to regulations adopted by the commissioner of administration.
Notwithstanding AS 44.68.110, authority relating to disposals from
the state equipment fleet is vested in the commissioner of transporta-
tion and public facilities, subject to regulations adopted by the com-
missioner of administration. Authority granted under this subsection
shall be exercised in accordance with this chapter.

() Notwithstanding other provisions of law, all rights, powers, du-

ties, and authority relating to the procurement of supplies, services,
professional services, and construction and the disposal of supplies for
the University of Alaska are transferred to the Board of Regents. To
the maximum extent possible, authority granted under this subsec-
tion shall be exercised in accordance with this chapter. The Board of
Regents shall adopt regulations under this subsection that are sub-
stantially equivalent to the regulations adopted by the commissioner
of administration to implement this chapter. For the purposes of this
subsection, unless the context otherwise requires, in this chapter

(1) "agency” means a subunit of the University of Alaska;

(2) "attorney general” means the president of the University of
Alaska;

(3) "chief procurement officer” means a person designated by the
president of the University of Alaska whose qualifications are sub-
stantially equivalent to those provided in AS 36.30.010(a);

(4) "commissioner,” "commissioner of administration,” or "commis-
sioner of transportation and public facilities” means the Board of Re-
gents or the president of the University of Alaska if so designated by
the Board of Regents by regulations adopted under this subsection;
and

(5) "department” means the University of Alaska. (§ 2 ch 106 SLA
1986; am 8§ 1, 2 ch 65 SLA 1987)

Editor's notes. — This section is set
out to incorporate editorial changes made
by the Revisor of Statutes.

NOTES TO DECISIONS

Cited in Bowers Office Prods., Inc. v.
University of Alaska, 755 P.2d 1095
(Alaska 1983).
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Sec. 36.30.015. Executive branch agencies, (a) The commis-
sioner of transportation and public facilities may delegate to another
agency the authority to contract for construction. Before delegating
authority to an agency under this subsection, the commissioner of
transportation and public facilities shall make a written determina-
tion that the agency is capable of implementing the delegated author-
ity. Notwithstanding delegation of authority under this subsection,
contracts for construction are governed by this chapter and regula-
tions adopted by the commissioner of administration under this chap-
ter.

(b) The commissioner of administration may delegate to an agency
the authority to contract for and manage services, professional ser-
vices, and supplies. Notwithstanding delegation of authority under
this subsection, an agency’s exercise of the authority is governed by
this chapter and regulations adopted by the commissioner under this
chapter. Before delegating authority to an agency under this subsec-
tion, the commissioner shall make a written determination that the
agency is capable of implementing the delegated authority.

(¢) The commissioner of administration may not delegate the au-
thority to dispose of supplies or the authority tJ adopt regulations
under this chapter.

(d) An agency may not contract for the services of legal counsel
without the approval of the attorney general.

(e) The boards of directors of the Alaska Railroad Corporation and
the Alaska State Housing Authority shall adopt procedures to govern
the procurement of supplies, services, profensional services, ai:d con-
struction by the corporation. The procedures must be substantially
equivalent to the procedures prescribed in this chapter and in regula-
tions adopted under this cnapter. (8 2 ch 106 SLA 1986)

Revisor's notes. — Under 8 2, ch. 11, "Alaska Statr Building Authority" in
SLA 1989 and AS 01.05.031 "Alaska State ~ 1989.
Housing Authority” was substituted for

Sec. 36.30.040. Procurement regulations, (a) The commissioner
shall adopt regulations governing the procurement, management, and
control of supplies, services, professional services and construction by
agencies. The commissioner may audit and monitor the implementa-
tion of the regulations nnd the requirements of this chapter with re-
spect to using agencies.

(b) The commissioner shall adopt regulations pertaining to the fol-
lowing:

(1) suspension, debarment, and reinstatement of prospective bid-
ders and contractors:

(2) bid protests;

(3) conditions and procedures for the procurement of perishables
and items for resale;
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<4) conditions and procedures for the use of source selection
methods authorized by this chapter, including sole source procure-
ments, emergency procurements, and small procurements;

(5) the opening or rejection of bids and offers, and waiver of infor-
malities in bids and offers;

(6) confidentiality of technical data and trade secrets submitted by
actual or prospective bidders or offerors;

(7) partial, progressive, and multiple awards;

(8) storerooms and inventories, including determination of appro-
priate stock levels and the management of agency supplies;

(9) transfer, sale or other disposal of supplies;

(10) definitions and classes of contractual services and procedures
for acquiring them:;

(11) providing for conducting price analysis;

(12) use of payment and performance bonds in connection with con-
tracts for supplies, services, and construction;

(13) guidelines for use of cost principles in negotiations, adjust-
ments, and settlements;

(14) conditions under which an agency may use the services of an
employment program;

(15) a bidder’ or offeror’s duties under AS 36.30.115 and 36.30.210;
and

(16) the elimination and prevention of discrimination in state con-
tracting because of race, religion, color, national origin, sex, age, mar-
ital status, pregnancy, parenthood, handicap, or political affiliation.
<€ 2 ch 106 SLA 1986; am § 1 ch 102 SLA 1989)

Effect of amendments. — The 1989 36.30.100(c)" at the end of subsection
amendment, effective September 10. 1989.  (bit 14).
deleted "as  defined under AS

Sec. 36.30.050. Lists of contractors, (a) The commissioner shall
establish and maintain lists of persons who desire to provide supplies,
services, professional services, or construction services to the state.

(b) A person who desires to be on a list shall submit to the commis-

sioner evidence of a valid Alaska business license. A biennial fee may
be established by regulation in an amount reasonably calculated to
pay the costs of administering this section. A construction contractor
shall also submit a valid certificate of registration issued under AS
08.18. The commissioner, by regulation, may require submission of
additional information.

ic) The lists may be used by the chief procurement officer or an
agency when issuing invitations to bid or requests for proposals under
this chapter. The lists may be used by the legislative council, the court
system, the Alaska State Housing Authority, and the Alaska Railroad
Corporation.
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(d) [Repealed, § 24 ch 65 SLA 1987.] (8 2 ch 106 SLA 1986; am
88 3, 24 ch 65 SLA 1987)

Itovigor's notes.— Under § 2, ch. 11, "Alaska State Building Authority” in
SLA 1989 and AS01.05.031 "Alaska State ~ 1989.
Housing Authority" was substituted for

Sec. 36.30.090. Delivery of supplies. Supplies purchased under
this chapter shall be delivered at a location within the state unless the
department determines that a point of delivery outside the state
would be in the best interest of the state. A bid or proposal involving
the procurement of supplies shall specify the delivery location and
shall state that the price is the delivered price at that location. (8 1ch
8 SLA 1989)

Effective dates. — Section 2, ch.
SLA 1989, provider: "This Act takes effect

July 1, 1939."

Article 2. Competitive Sealed Bidding.
Section ) Section
100. General policy 120. Bid security
110. Invitation to bid 170. Contract award after bids
115. Subcontractors 180. Purpose

Sec. 36.30.100. General policy, (a) Except as otherwise provided
in this chapter, or unless specifically exempted by law, an agency
contract shall be awarded by competitive sealed bidding.

(b) Competitive sealed bidding is not required

(1) when the commissioner determines in writing that food, cloth-
ing, or medical supplies, or materials for use in laboratory or medical
studies may be purchased otherwise to the best advantage ofthe state;

(2) when rates are fixed by law or ordinance;

(3) for the purchase of products cr services manufactured or pro-
vided by an employment program:

for the purchase of products or services provided by the correc-
tional industries program established under AS 33.32;

(5) fbr professional services: or

(6) fpr concessions operated on state property.

(c) [Repealed, § 20, ch 102, SLA 1980.] (§ 2 ch 106 SLA 1986; am
8 20 ch 102 SLA 1989)

Effect of nmemdmen.j. — The 1989
amendment, effective September 10.1989,
repealed subsection (cl.
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Sec. 36.30.110. Invitation to bid. (a) When competitive seaied
bidding is used, the procurement officer shall issu3 an invitation to
bid. It must include a time, place and date by which the bid must be
received, purchase description, and a description of all contractual
terms and conditions applicable to the procurement.

(b) The bidder must have a valid Alaska business license at the
time designated in the invitation to hid for bid opening. A bidder for a
construction contract shall also submit evidence of the bidder’ regis-
tration under AS 08.18.

(c) Ifthe commissioner of transportation and public facilities makes
a written finding that the release of the estimated cost of a construc-
tion contract would adversely affect the state’s ability to obtain the
best competitive bid, the estimated cost is confidential information
and may not be released to the public before bid opening. (§ 2 ch 106
SLA 1986; am 8§ 2, 3 ch 102 SLA 1989)

Effect of amendments. — The 1989 rewrote the present first sentence in sub-
amendment, effective September 10 1989, section (b) and added subsection (c).

Sec. 36.30.115. Subcontractors, (a) Within five working days af-
ter the identification of the apparent low bidder, the apparent low
bidder shall submit a list of the subcontractors the bidder proposes to
use in the performance of the contract. The list must include the name
and location of the place of business for each subcontractor and evi-
dence of the subcontractor’s valid Alaska business license. A bidder
for a construction contract shall also submit evidence of each subcon-
tractor’s registration under AS 08.18. If a subcontractor on the list did
not have a valid Alaska business license and a valid certificate of
registration under AS 08.18 at the time the bid was opened, the bidder
may not use the subcontractor in the performance of the contract, and
shall replace the subcontractor with a subcontractor who had a valid
Alaska business license and a valid certificate of registration under
AS 08.18 at the time the bid was opened.

(b) A bidder may replace a listed subcontractor if the subcontractor

(1) fails to comply with AS 08.18;

(2) files for bankruptcy or becomes insolvent;

(3) fails to execute a contract with the bidder involving perfor-
mance of the work for which the subcontractor was listed and the
bidder acted in good faith;

(4) fails to obtain bonding;

(5) fails to obtain insurance acceptable to the state;

(6) fails to perform the contract with the bidder involving work for
which the subcontractor was listed;

(7) must be substituted in order for the prime contractor to satisfy
required state and federal affirmative action requirements;

(8) refuses to agree or abide with the bidder's labor agreement; or
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(9) isdetermined by the procurement officer not to be a responsible
subcontractor.

(c) If a bidder fails to list a subcontractor or lists more than one
subcontractor for the same portion of work and the value ofthat work
is in excess of half of one percent of the total bid, the bidder shall be
considered to have agreed to perform that portion of work without the
use ofa subcontractor and to have represented the bidder to be quali-
fied to perform that work.

(d) A bidder who attempts to circumvent the requirements of this
section by listing as a subcontractor another contractor who, in turn,
sublets the majority of the work required under the contract violates
this section.

(e) Ifa contract is awarded to a bidder who violates this section, the
purchasing officer may

(1) cancel the contract; or

(2) after notice and a hearing, assess a penalty on the bidder in an
amount that does not exceed 10 percent of the value of the subcontract
at issue. (8 2 ch 106 SLA 1986; am 88 4, 5 ch 65 SLA 1987; am § 2 ch
163 SLA 1988; am § 4 ch 102 SLA 1989)

Effect of amendments. — The 19838 The 1939 amendment, effective Septem-
amendment added the last sentence in  ber 10, 1989, substituted “subcontractor"
subsection (a). for "bidder" at the end of paragraph (b)(9).

Sec. 36.30.120. Bid security, (a) Bid security shall be required for
all competitive sealed bidding for construction contracts when the
price is estimated by the procurement officer to exceed an amount
established by regulation of the commissioner. Bid security on con-
struction contracts under the amount set by the commissioner may be
required when the circumstances warrant. Bid security may be re-
quired for competitive sealed bidding for contracts for supplies, ser-
vices, or professional services in accordance with regulations of the
commissioner when needed for the protection of the state.

(b) Bid security must be a bond provided by a surety company au-
thorized to do business in the state or otherwise supplied in a form
satisfactory to the commissioner. Bid security must be in an amount
equal to at least five percent of the amount of the bid.

(c) When the invitation to bid requires security, the procurement
officer shall reject a bid that does not comply with the bid security
requirement unless, in accordance with regulations, the officer deter-
mines that the bid fails to comply in a nonsubstantial manner with
the security requirements. (8 2 ch 106 SLA 1986; am 8 5ch 102 SLa
1989)
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Effect of amendments. — The 1989 rewrote the second sentence of subsection
amendment, effective September 10,1989,  Ib).

Sec. 36.30.170. Contract award after bids, (a) Except as pro-
vided in (b), (c), and (d) of this section, the procurement officer shall
award a contract based on the solicited bids with reasonable prompt-
ness by written notice to the lowest responsible and responsive bidder
whose bid conforms in all material respects to the requiremer. s and
criteria set out in the invitation to bid.

(b) The procurement officer shall award a contract based on solic-
ited bids to the lowest responsive and responsible bidder after an
Alaska bidder preference of five percent and an Alaska products pref-
erence as described in AS 36.30.322 — 36.30.338 have been applied. In
this subsection, "Alaska bidder” means a person who

(1) holds a current Alaska business license;

(2) submits a bid for goods, services, or construction under the name
as appearing on the person’s current Alaska business license;

(3) has maintained a place of business within the state staffed by
the bidder or an employee of the bidder for a period of six months
immediately preceding the date of the bid;

(4) is incorporated or qualified to do business under the laws of the
state, is a sole proprietorship, and the proprietor is a resident of the
state or is a partnership, and all partners are residents of the state;
and

(5) if ajoint venture, is composed entirely of ventures that qualify
under (1) — (4) of this subsection.

(c) Ifa bidder qualifies under (b) of this section as an Alaska bidder,
is offering services through an employment program, and is the lowest
responsible and responsive bidder with a bid that is not more than 10
percent higher than the lowest bid of a nonresident, the procurement
officer shall award the contract to that bidder.

(d) The procurement officer shall award an insurance-related con-
tract based on solicited bids to the lowest responsive and responsible
bidder after an Alaska bidder preference of five percent. In this sub-
section, "Alaska bidder” means a person who meets the criteria set out
in (b)(1) — (5) of this section and who is an Alaska domestic insurer.
(8 2 cl. 106 SLA 1986; am 8 7 — 9 ch 65 SLA 1987; am § 6 ch 102
SLA 1989)

Effect of amendments. — The 1989  36.30.100(c)" following “employment pro-
amendment, effective September 10. 1989.  gram" in subsection tc).
deleted “"as defined under AS
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Sec. 36.30.180. Purpose. The legislature finds that there exists in
the state continuing high unemployment, underutilization of resident
construction and supply firms, and high costs unfavorable to the wel-
fare of Alaskans and to the economic health of the state. The purpose
of bidder preference for resident fii ms when the state acts as a market
participant is to encourage local industry, strengthen and stabilize the
economy, decrease unemployment, and strengthen the tax and reve-
nue base of the state. (8§ 1 ch 70 SLA 1985)

Revisor's notes. — Formerly AS
37.05.225. Renumbered in 1988.

Article 3. Competitive Sealed Proposals.

Section Section
210. Request for proposals 265. Multi-step sealed proposals
250. Award of contract

Sec. 36.30.210. Request for proposals, (a) Arequest for competi-
tive sealed proposals must contain the date, time, and place for deliv-
ering proposals, a specific description of the supplies, construction,
services, or professional services to be provided under the contract,
and the terms under which the supplies, construction, services, or
professional services are to be provided. The request must require the
offeror, no later than five working days after the proposal that is the
most advantageous to the state is identified, to list subcontractors the
offeror proposes to use in the performance of the contract. The list
must include the name and location of the place of business for each
subcontractor, the work to be subcontracted to each subcontractor,
and evidence of the subcontractor’s valid Alaska business license. An
offeror for a construction contract shall also submit evidence of the
offeror’s registration under AS 08.18 and evidence of registration for
each listed subcontractor.

(b) A request for proposals must contain that information necessary
for an offeror to submit a proposal or contain references to any infor-
mation that cannot reasonably be included with the request. The re-
quest must provide a description of the factors that will be considered
by the procurement officer when evaluating the proposals received,
including the relative importance of price and other evaluation fac-
tors.

(c) Notice of a request for pri oosals shall be given in accordance
with procedures under AS 36.30.130. The procurement officer may use
additional means considered appropriate to notify prospective offerors
of the intent to en”er into a contract through competitive sealed pro-
posals.

<d) The provisions of AS 36.30.115(b) — (e) apply to competitive
sealed proposals.
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(e) The offeror muc»: have a valid Alaska business license at the
time designated, in the rt :?iest for proposals, for opening of the pro-
posals. (8 2 ch 106 SLA 1986; am § 10 ch 65 SLA 1087; am 8§ 7, 8 ch
102 SLA 1989)

Effect of amendments. — The 1989 tuted "must" for "shall" and inserted "the

umendment, effective September 10.1989,  work to be subcontracted to each subcon-
in subsection (a), rewrote the second sen-  tractor"; and added subsection tel.”
tence and, in the third sentence, substi-

Sec. 36.30.250. Award of contract, (a) The procurement officer
shall award a contract under competitive sealed proposals to the re-
sponsible and responsive offeror whose proposal is determined in writ-
ing to be the most advantageous to the state taking into consideration
price and the evaluation factors set out in the request for proposals.
Other factors and criteria may not be used in the evaluation. The
contract file must contain the basis on which the award is made.

(b) In determing whether a proposal is advantageous to the state,
the procurement officer shall take into account, in accordance with
regulations of the commissioner, whether the offeror qualifies as an
Alaska bidder under AS 36.30.170(b) or is offering the service of an
employment program. (8§ 2 ch 106 SLA 1986; am 8§ 9 ch 102 SLA
1989)

Effect of amendments. — The 1989 deleted "as defined in AS 36.30.100(c)" at
amendment, effective September 10,1989, the end of subsection Ib).

Sec. 36.30.265. Multi-step sealed proposals. When it is consid-
ered impractical to initially prepare a definitive purchase description
to support an award based on listed selection criteria, the procurement
officer may issue an expression of interest requesting the submission
of unpriced technical offers, and then later issue a request for pro-
posals limited to the offerors whose offers are determined to be techni-
cally qualified under the criteria set out in the expression of interest.
(8 10 ch 102 SLA 1989)

Effective date*. — Chapter 102, SLA
1989. which enacted this section, took ef-
fect on September 10, 1989.

Article 4. Other Procurement Methods.

Section Section
300. Sole source procurements 320. Small procurements
305. Limited competition procurements
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Sec. 36.30.300. Sole source procurements, (a) A contract may
be awarded for supplies, services, professional services, or construc-
tion without competitive sealed bidding, competitive sealed proposals,
or other competition in accordance with regulations adopted by the
commissioner. A contract may be awarded under tins section only
when the chief procurement officer or, for construction contracts or
procurements for the state equipment fleet, the commissioner of trans-
portation and public facilities determines in writing that there is only
one source for the required procurement or construction. A sole source
procurement may not be awarded if a reasonable alternative source
exists. The written determination must include findings of fact that
support by clear and convincing evidence the determination that only
one source exists. Except for procurements of supplies, services, or
construction that do not exceed the amount for small procurements
under AS 36.30.320(a), the authority to make the determination re-
quired by this subsection may not be delegated.

(b) The using agency shall submit written evidence to support a
sole source determination. The commissioner of administration or the
commissioner of transportation and public facilities, as appropriate,
may also require the submission of cost or pricing data in connection
with an award under this section.

(c) The procurement officer shall negotiate with the single supplier,
to the extent practicable, to obtain a contract advantageous to the
state.

(d) Procurement requirements may not be artificially divided, frag-
mented, aggregated or structured so as to constitute a purchase under
this section or to circumvent the source selection procedures required
by AS 36.30.100 - 36.30.270. (§ 2 ch 106 SLA 1986; am § 11 ch 102
SLA 1989)

Effect of amendments. — The 1989 plies, services, or construction that do not
amendment, effective September 10,1989, exceed the amount for small procure-
in subsection (a), deleted "of administra- ments under AS 36.30.320(a)" at the be-
tion” at the end of the first sentence and  ginning of the last sentence,
added "Except for procurements of sup-

Sec. 36.30.305. Limited competition procurements, (a) A con-
tract for supplies, services, professional services, or a construction
contract under $100,000, may be awarded without competitive sealed
bidding or competitive sealed proposals, in accordance t :th regula
tions adopted by the commissioner. A contract may be awarded under
this section only when the commissioner, or, for construction contracts
under $100,000 or procurements for the state equipment fleet, the
commissioner of transportation and public facilities, determines in
writing that a situation exists that makes competitive sealed bidding
or competitive sealed proposals impractical or contrary to the public
interest. Procurements under this section shall be made with competi-
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tion that is practicable under the circumstance. Except for procure-
ments of supplier, services, or construction that do not exceed the
amount for small procurements under AS 36.30.320(a), the authority
to make a determination required by this section may not be dele-
gated.

(b) The using agency shall submit written evidence to support a
determination under this section.

(c) Procurement requirements may not be artificially divided, frag-
mented, aggregated, or structured so as to constitute a purchase under
this section or to circumvent the source selection procedures required
by AS 36.30.100 — 36.30.270.

(d) Sole source procurements may not be made under this section.

(e) Architectural, engineering, and land survey contracts under AS
36.30.270 may not be made under this section. (§ 11 ch 65 SLA 1987;
am § 12 ch 102 SLA 1989)

Effect of amendments. — The 1989 ments of supplies, services, or construc-

amendment, effective September 10,1989,
in subsection (a), deleted "of administra-
tion" at the end of the first sentence and
following "commissioner” in the second

tion that do not exceed the amount for
small procurements under AS
36.30.320(a)" at the beginning of the last
sentence.

sentence and added "Except for procure-

Sec. 36.30.320. Small procurements, (a) A procurement for sup-
plies, services, or construction that does not exceed an aggregate dol-
lar amount of $10,000 may be made in accordance with regulations
adopted by the commissioner for small procurements.

(b) A contract for professional services that does not exceed $25,000
may be made under regulations adopted by the commissioner for
small procurements, except that an agency may not contract for the
services of legal counsel without the approval of the attorney general.

(c) Small procurements need not be made through competitive
sealed bidding or competitive sealed proposals but shall be made with
competition that is practicable under the circumstances.

(d) Procurement requirements may not be artificially divided or
fragmented so a3 to constitute a purchase under this section or to
circumvent the source selection procedures required by AS 36.30.100
— 36.30.270.

(e) The procurement officer shall give adequate public notice of in-
tent .o make a procurement under this section in accordance with
regulations adopted by the commissioner. (8§ 2 ch 106 SLA 1986; am
§ 12 ch 65 SLA 1987; am $ 13 ch 102 SLA 1989)

Effect of amendments. — The 1989  substituted “$10,000" for "'35,000" in sub-
amendment, effective September 10,1989,  section (a).
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Article 5. Preference for Alaska Products.

Section Section
324. Use of Alaska products 338. Definitions
332. Classification of Alaska products

Sec. 36.30.324. Use ofAlaska products. Alaska products shall be
used whenever practicable in procurements for an agency. Recycled
Alaska products shall be used when they are of comparable quality, of
equivalent price, and appropriate for the intended use. (8 2 ch 106
SLA 1986; am § 4 ch 63 SLA 1988)

Effect of amendments. — The 1983
amendment added the second sentence.

sec. 36.30.332. Classification of Alaska products. (a>The com-
missioner of commerce and economic development shall adopt regula-
tions establishing the value added in the state for materials and sup-
plies produced or manufactured in the state that are used in a state
procurement, and establishing whether a product qualifies as a recy-
cled Alaska product. The commissioner shall publish a list of the prod-
ucts annually. A supplier may request inclusion of its product on the
appropriate list.

(b) Materials and supplies with value added in the state that are

(1) more than 25 percent and less than 50 percent produced or man-
ufactured in the state are Class | products;

(2) 50 percent or more and less than 75 percent produced or manu-
factured in the state are Class Il products; and

(3) 75 percent or more produced or manufactured in the state are
Class Il products.

(¢) In a oid or proposal evaluation a

(1) Class | product is given a three percent preference;

(2) Class Il product is given a five percent preference;

(3) Class Il product is given a seven percent preference. (§ 2ch 106
SLA 1986; am § 15 ch 65 SLA 1987; am § 5 ch 63 SLA 1988)

Effect of amendments. — The 19838 ing whether a product qualifies as a recy-
amendment, in subsection ia>. divided the  cled Alaska product” at the end of the first
former first sentence into the present first  sentence,
two sentences and added "and establish-

Sec. 36.30.338. Definitions. In AS 36.30.322 — 36.30.338

11) "Alaska product” means a product of which not less than 25
percent of the value, as determined in accordance with regulations
ac.opted under AS 36.30.332(a), has been addea by manufacturing or
production in the state;

(2) "produced or manufactured” means processing, developing, or
makin , an item into a new item with a distinct character and use
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through the application within the state of materials, labor, skill, or
other services;

(3) "product” means materials or supplies but does not include
gravel and asphalt;

(4) "recycled Alaska product” means an Alaska product of which
not less than 50 percent of the value of the product consists of a
product that was previously used in another product, if the recycling
process is done in the state. (§ 2 ch 106 SLA 1986; am § 17 ch 65 SLA
1987; am 8 6 ch 63 SLA 1988)

Effect of amendments. — The 1988
amendment added paragraph (4).

Article 6. Contract Formation and Modification.

Section Section
360. Determination of responsibility 362. Determination to award a contract
to a nonresident

sec. 36.30.360. Determination of responsibility, a) A written
determination of nonresponsibility ofa bidder or offeror shall be made
by the procunsiivnt officer in accordance with regulations adopted by
the commissioner. The unreasonable failure of a bidder or offeror to
promptly supply information in connection with an inquiry with re-
spect to responsibility is grounds for a determination of nonresponsi-
bility with respect to the bidder or offeror.

(b) Information furnished by a bidder or offeror under (a) of this
section is confidential and may not be disclosed without prior written
consent by the bidder or offeror. (§ 2 ch 106 SLA 1986; am § 14 ch 102
SLA 1989)

Effect of amendments. — The 1989  sponsibility" in the first sentence in sub-
amendment, effective September 10,1989,  section (a).
substituted "nonresponsibility” for "re-

Sec. 36.30.362. Determination to award a contract to a non-
resident Except forawards made under AS 36.30.170, if the procure-
ment officer awards a contract to a i;e»..on v ho does not reside or
maintain a place of business in the state , nd ifthe supplies, services,
professional services, or construction thai is the subject ofthe contract
could have been obtained from sources in the state, the procurement,
officer shall issue a written statement explaining the basis of the
award. The statement required under this section shall be kept in the
contract file. (§ 2 ch 106 SLA 1986; am § 15 ch 102 SLA 1989)
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Effect of amendments. — The 1989 36.30.170" at the beginning of the first
amendment, effective September 10,1989, sentence,
added "Except for awards made under AS

Article 8. Legal and Contractual Remedies.

Section
590. Appeal on a protest 685; Judicial appeal
645. Written determinations 690. Exclusive remedy

630. Final decision by the commissioner

Sec. 36.30.590. Appeal on a protest, (a) An appeal from a deci-
sion of d procurement officer on a protest may be filed by the protester
with the commissioner of administration, or for protests involving
construction or procurements for the state equipment fleet, the com-
missioner of transportation and public facilities. An appeal shall be
filed within 10 days after the decision is received by the protester. The
protester shall file a copy of the appeal with the procurement officer.

(b) An appeal must contain the information required under AS
36.30.560. In addition, the appeal must include

(1) a copy of the decision being appealed; and

(2) identification of the factual or legal ;rrors in the decision that
form the basis for the appeal. (§ 2 ch 106 SLA 1986; am § 16 ch 102
SLA 1989)

Effect of amendments. — The 1989  substituted "10 days” for “five days” in
amendment, effective September 10,1989, the second sentence in subsection (a).

Sec. 36.30.645. Written determinations, (a) The commissioner of
administration or the commissioner of transportation and public facil-
ities shall issue a written decision to debar oi suspend. The decision
must

(1) state the reasons for the action taken; and

(2) infonn the debarred person of rights tojudicial appe' 1or inform
the suspended person of rights to administrative and judicial appeal.

(b) A copy ofthe decision under (a) ofthis section shall be mailed or
otherwise furnished immediately to the debarred or suspended person
and any other intervening party. <8 2 ch 106 SLA 1986)

Editor’s notes. — This section is set
out above to correct a typographical error
in the main pamphlet.

Sec. 36.30.680. Final decision by the commissioner. A decision
by the commissioner of administration or the commissioner of trans-
portation and public facilities after a hearing under this chapter is
final. A decision shall be sent within 20 days after the hearing to all
parties by personal service or certified mail, except that a decision by
the commissioner of transportation and public facilities involving pro-
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curement of construction shall be sent within 90 days after the hear-

ing to all parties by personal service or certified mail. (§ 2 ch 106 SLA
1986)

Editor's notes. — This section is set
out above to correct a typographical error
in the main pamphlet.

Sec. 36.30.685. Judicial appeal, (a) A final decision of the com-
missioner of administration or the commissioner oftransportation and
public facilities under AS 36.30.610, 36.30.635(a), 36.30.650, or
36.30.680 may be appealed to the superior court in accordance with
Hie Alaska Rules of Appellate Procedure.

(b) A final decision of the commissioner of administration or the

ejmmissioner of transportation and public facilities under AS
36.30.630(b) may be appealed to the superior court for a trial de novo.
(8 2 ch 106 SLA 1986)

Editor's notes. — This section is set
on: above to correct a typographical error
in the main pamphlet.

Sec. 36.30.690. Exclusive remedy. Notwithstanding AS 44.77 or
other law to the contrary, AS 36.30.560 — 36.30.699 and regulations
adopted under those sections provide the exclusive procedure for as-
serting a claim against an agency arising in relation to a procurement
under this chapter. (8 2 ch 106 SLA 1986)

Editor’s notes. — This section is set
out above to correct a typographical error
in the main pamphlet.

Article 9. Intergovernmental Relations.

Section employing experts on radiation
731). Supply of personnel, information, hazards

and technical services
735. Restriction on contracting with or

Sec. 36.30.730. Supply of personnel, information, and techni-
cal services, (a) A public procurement unit may, upon written re-
quest from another public procurement unit or external procurement
activity, provide personnel to the requesting public procurement unit
or external procurement activity. The public procurement unit or ex-
ternal procurement activity making the request shall pay the public
procurement unit providing the personnel the direct and indirect cost
of furnishing the personnel, in accordance with an agreement between
the parties.
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(b) The informational, technical, and other services ofa public pro-
curement unit may be made available to another public procurement
unit or external procurement activity except that the requirements of
the public procurement unit tendering the services has precedence
over the requesting public procurement unit or external procurement
activity. The requesting public procurement unit or external procure-
ment activity shall pay for the expenses of the services so provided, in
accordance with an agreement between the parties.

(c) Upon request, the commissioner may make available to public
procurement units or external procurement activities the following
services, among others:

(1) standard forms;

(2) printed manuals;

(3) product specifications and standards;

(4) quality assurance testing services and methods;

(5) qualified products lists;

(6) source information;

(7) common use commodities listings;

(8) supplier performance ratings;

(9) lists of persons debarred or suspended from consideration for

award of state contracts;

(10) forms for invitations for bids, requests for proposals, instruc-
tions to bidders, general contract provisions, and other contract forms;
and

(11) contracts or published summaries of them, including price and
time of delivery information.

(d) The commissioner may provide the following technical services,
among others:

(1) development of product specifications;

(2) development of quality assurance test methods, including re-
ceiving, inspection, and acceptance procedures;

(3) use of product testing and inspection facilities; and

(4) use of personnel training programs.

() The commissioner may enter into contractual arrangements and
publish a schedule of fees for the services provided under (c) and (d) of
this section.

(f) The commissioner shall separately account for fees collected un-
der (c) and (d) of this section and deposited in the general fund. The
annual estimated balance in the account may be used by the legisla-
ture to make appropriations to the department to carry out the pur-

poses of (c) and id) of this section. (§ 2 ch 106 SLA 1986; am § 59 ch 14
SLA 1987)
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Editor’s notes. — This section is set
out above to correct a typographical error
in the main pamphlet.

Sec. 36.30.735. Restriction on contracting with or employing
experts on radiation hazards, (a) Except for the Department of
Health and Social Services, the Department of Labor, the Department
of Environmental Conservation, and the Department of Military and
Veterans’ Affairs, a state agency may not

(1) contract, other than with the Department of Health and Social
Services, to have services performed that require expertise in deter-
mining or reducing the hazards of radiation; or

(2) employ a person whose duties require expertise in determining
or reducing the hazards of radiation.

(b) In this section, "state agency” means a state department or
agency, whether in the legislative, judicia., or executive branch, in-
cluding such entities as the Alaska State Housing Authority, but not
including the University of Alaska, a municipality, or an agency of a
municipality or the Alaska State Building Authority.

(c) In this section, "radiation” does not include radiation emitted
from a Federal Communications Commission licensed facility emit-
ting radiation of a wave length longer than one centimeter and an

average power output not exceeding two kilowatts. (§ 2 ch 106 SLA
1986)

Revisor’s notes. — Under § 2, ch. 11. "Alaska State Building Authority” in
SLA 1989 and AS 01.05.031 "Alaska State  1989.
Housing Authority" was substituted for

Article 10. General Provisions.

Section
850. Application of tnis chapter
990. Definitions

Sec. 36.30.850. Application of this chapter, (a) This chapter ap-
plies only to contracts solicited or entered into after January 1, 1988,
unless the parties agree to its application to a contract solicited or
entered into before that date.

(b) This chapter applies to every expenditure of state money by the

state, acting through an agency, under a contract, except that this
chapter does not apply to

(1) grants;

(2) contracts for professional witnesses to provide for professional
services or testimony relating to existing or probable lawsuits in
which the state is or may become a party;

(3) contracts of the University of Alaska where the work is to be
performed substantially by students enrolled in the university;
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(4) contracts for medical doctors and dentists;

(5) acquisitions or disposals of real property or interest in real prop-
erty, except as provided in AS 36.30.080;

(6) disposals under AS 38.05;

(7) contracts for the preparation of ballots under AS 15.15.030;

(8) acquisitions or disposals of property and other contracts relating
to airports under AS 02.15.070, 02.15.090, and 02.15.091;

(9) disposals of obsolete property under AS 19.05.060;

(10) disposals of obsolete material or equipment under AS
35.20.060;

(11) agreements with providers ofservices under AS 44.47.250; AS
47.07; AS 47.08; AS 47.10; AS 47.17; AS 47.24; AS 47.25.195, and
47.25.310;

(12) contracts of the Department of Fish and Game for flights that
involve specialized flying and piloting skills and are not point-to-
point;

(13) purchases of income-producing assets for the state treasury or
a public corporation of the state;

(14) operation of the state boarding school established under AS
14.16, if the State Board of Education or the commissioner of educa-
tion adopts regulations for use by the state boarding school in procure-
ment and contracting;

(15) a contract that is a delegation, in whole or in part, of invest-
ment powers held by the commissioner of revenue under AS
14.25.180, AS 14.40.400, AS 14.42.200, 14.42.210, AS 18.56.095, AS
22.25.048, AS 26.05.228, AS 37.10.070, 37.10.071, AS 37.14, or AS
39.35.080;

(16) a contract that is a delegation, in whole or in part, of invest-
ment powers of the Board of Trustees of the Alaska Permanent Fund
Corporation under AS 37.13;

(17) the purchase of books, book binding services, newspapers, peri-
odicals, audio-visual materials, network information services access,
approval plans, professional memberships, archival materials, objects
ofart, and items for museum or archival acquisition having cultural,
historical, or archaeologial significance; in this paragraph

(A) "approval plans” means book selection services in which cur-
rent book titles meeting an agency’s customized specifications are
provided to the agency subject to the right of the agency to return
those books that do not meet with the agency’s approval:

(B) "archival materials” means the noncurrent records ofan agency
that are preserved after appraisal because of their value;

(C) "audio-visual materials" means nonbook prerecorded materials,
including records, tapes, slides, transparencies, films, filmstrips, cas-
settes, videos, compact discs, laser discs, and items that require the
use of equipment to render them usable;
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(D)  "network information services” means a group of resources from
which cataloging imormation, holdings records, inter-library ‘oans,
acquisitions information, and other reference resources can be ob-
tained;

(18) contracts for the purchase of standardized examinations for
licensure under AS 08;

(19) contracts for home health care and adult residential ano foster
care services provided under regulations adopted by the Department
of Health and Social Services;

(20) contracts for supplies or services for research projects funded
by money received from the federal government or private grants; or

(21) guest speakers or performers for an educational or cultural
activity.

(c) Except for AS 36.30.700 — 36.30.790, this chapter does not ap-
ply to contracts between two or more agencies, the state and its politi-
cal subdivisions, or the state and other governments.

(d) Nothing in this chapter or in regulations adopted under this
chapter prevents an agency or political subdivision from complying
with the terms and conditions of a grant, gift, bequest, coop erative
agreement or federal assistance agreement.

(e) AS 36.30.170 applies to all insurance contracts involving state
money. In this subsection, "state money” includes state grants and
reimbursement to municipalities, school districts, and other entities.
(8 2 ch 106 SLA 1986; am 8§ 21, 22 ch 65 SLA 1987; am § 1 ch 38
SLA 1988; am § 5 ch 73 SLA 1988; am § 18 ch 141 SLA 1988; am

§ 17, 18 ch 102 SLA 1989)
<XdC‘

Revisor's notes. — Paragraphs (b)(15)
— (17) were enacted as ib)(14), (15). and
(14). respectively. Renumbered in 1988.

Effect of amendments. — The first
1S88 amendment inserted subsection
<hl(17).

The second 1988 amendment inserted
subsection (b)(14).

The third 1988 amendment, effective
June 9, 1988, inserted subsections (b)(15>
and (b)f16).

The 1989 amendment, effective Septem-

ber 10, 1989, in subsection (b), substituted
"money” for "funds, irrespective of their
sources, including federal assistance ex-
cept as otherwise specified in AS
36.30.890" in the introductory language,
inserted "AS 44.47.250" in paragraph (11)
and added paragraphs (18) — (21); and
divided subsection (e> into two sentences,
substituting "In this subsection, 'state
money' includes" for "Including"at the be-
ginning of the present second sentence.

Sec. 36.30.990. Definitions. In this chapter, unless the context in
which a term is used clearly requires a different meaning or a differ-
ent definition is prescribed for a particular provision,

(1) "agency” means a department, inst*- ;tion, board, commission,

division, authority, public corporation, ti. Alaska Pioneers’ Home, or

other administrative unit of the executive branch of state govern-
ment, except for the University of Alaska, the Alaska State Housing
Authority and the Alaska Railroad Corporation; it does not include a
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regional Native housing authority created under AS 18.55.996, or a
regional electrical authority created under AS 18.57.020;

(2) "change order” means a written order signed by the procure-
ment officer, directing the contractor to make changes that the
changes clause of the contract authorizes the procurement officer to
order without the consent of the contractor;

(3) "commissioner”” means the commissioner of the Department of
Administration;

(4) "competitive sealed bidding" means the procedure under AS
36.30.100 — 26.30.190;

(5) "competitive sealed proposals” means the procedure under AS
36.30.200 — 36.30.260;

(6) "construction” means the process of building, altering, repair-
ing, maintaining, improving, or demolishing a public highway, struc-
ture, building, or other public improvement of any kind to real prop-
erty other than privately owned real property leased for the use of
agencies; it; includes services and professional services relating to
planning and design required for the construction; it does not include
the routine operation of a public improvement to real property nor
does it include the construction of public housing;

(7) "contract” means all types of state agreements, regardless of
what they may be called, for the procurement or disposal of supplies,
equipment for the state fleet, services, professional services, or con-
struction;

(8) "contract modification” means a written alteration in specifica-
tions, delivery point, rate of delivery, period of performance, price,
guantity, or other provisions of a contract accomplished by mutual
action of the parties to the contract;

(9) "department” means the Department of Administration;

(10) "employment program ” means a nonprofit program to increase
employment opportunities for individuals with physical or mental dis-
abilities that constitute substantial handicaps to employment;

(11) "grant'" means property furnished by the state, whether real or
personal, designated by law, including an appropriation Act, as a
grant;

(12) "person” means a business, individual, union, committee, club,
other organization, or group of individuals;

(13) "procurement” means buying, purchasing, renting, leasing, or
otherwise acquiring supplies, equipment for the state fleet, services,
or construction; it also includes functions that pertain to the obtaining
of a supply, equipment for the state ileet, service, or construction,
including description of requirements, selection and solicitation of
sources, preparation and award of contract, and all phases of contract
administration;

(14) "procurement officer” means a person authorized to enter into
and administer contracts for an agency and make written determina-
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tions with respect to them; it also includes an authorized representa-
tive of a procurement officer acting within the limits of authority;

(15) "professional services” means professional, technical, or con-
sultant’ services that are predominantly intellectual in character,
result in the production of a report or the completion of a task, and
include analysis, evaluation, prediction, planning, or recommenda-
tion;

(16) "services” means the furnishing of labor, time, or effort by a
contractor, not involving the delivery of a specific end product other
than reports that are merely incidental to the required performance; it
does not include employment agreements or collective bargaining
agreements;

(17) "state money” means any money appropriated to an agency or
spent by an agency irrespective of its source, including federal assis-
tance except as otherwise specified in AS 36.30.890, but does not in-
clude money held in trust by an agency for a person;

(18) "supplies” means all property of an agency, including equip-
ment, materials, and insurance; it includes privately owned real prop-
erty leased for the use of agencies, such as office space, but does not
include the acquisition or disposition ofother interests in land. (§ 2 ch
106 SLA 1986; am 8§ 19 ch 102 SLA 1989)

Rcvisor's notes. — Paragraphs (10) Effect of amendments. — The 1989
and (17) were enacted as (17) and (18) re- amendment, effective September 10,1989,
spectively. Renumbered in 1989. at which  added present paragraphs (10) and (17).

time the remaining paragraphs were re-
numbered accordingly,

Chapter 95. General Provisions.
Sec. 36.95.010. Definitions.

NOTES TO DECISIONS

Quoted in Municipality of Anchorage
v. Tatco, Inc., Sup. Ct. Op. No. 3438 (File
No. S-26971. P.2d  (1989).
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