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JUNEAU ALASKA

rai (L nNn® 08iLOTia Q7 16'S 38CO
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 13, 1990

SUBJECT: Sectional Analysis of HB 568
(Definition of certain qualified domestic

relations orders)

TO: Representative H.A. "Red" Boucher
Chair, House State Affairs Committee

FROM: Teresa B. CramefM\~"-~
Legislative Counsel

You have requested a sectional analysis of the above de—
scribed bill. -

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill and the bill 1itself is the best
statement of its contents.

Section 1 of the bill amends the exemption from the claims
of creditors of an individual®s interest iIn a retirement
plan. The law already provides that the exemption does not
prevent the payment of benefits to an alternate payee if the
payment i1s required by a qualified domestic relations order
as that term is defined in the Internal Revenue Code. The
bill adds that for a governmental plan as defined in the
Employees Retirement Income Security Act (ERISA), "qualified
domestic relations order” has the meaning given by the plan
or by the law governing the plan. Under ERISA, a "govern—
mental plan” means

a plan established or maintained for its employees by
the Government of the United States, by the government
of any State or political subdivision thereof, or by

any agency or instrumentality of any of the foregoing.
The term "governmental plan™ also includes any plan to
which the Railroad Retirement Act of 1935 or 1937 ap—
plies, and which i1s financed by contributions required
under that Act and any plan of an international organi—
zation which is exempt from taxation under the pro—
visions of the International Organizations Immunities

Act.

IfT I may be of further assistance, please advise.

TC:mi
wkmi6/055



MEMORANDUM

TO: Representative H.A. "Red” Boucher, Chair
House State Affairs Committee

FROM: Dennis J. Burns, Aide
House State Affairs

DATE: March 28, 1990
RE: HB 568

The following 1s in response to your request for background
information:

Senator Rodey introduced SB 508 on 4/14/88 as a Senate
Judiciary Committee bill. This bill was signed into law on
7/12/88 (Chapter 135 SLA 88).

The language in Section 1. AS 09.38.017(c) of HB 568
originated in SB 508.

The purpose of SB 508 was to prevent the attachment of
retirement benefits (PERS and TRS) and IRAs 1in bankruptcy
proceedings. During that time, there were a number of
Alaskans who were experiencing financial reverses, and it
seemed unfair to allow for the total depletion of their
financial assets.

The language in Section 1. AS 09.38,017(c) was recommended by
Legal Services. The intent was to recognize that there were
some situations (QDRO) which should not be exempt. As |1
understand the intent of this section, however, the QDRO was
to fit under the existing state PERS and TERS definition of
QDRO, and if no definition existed then the federal
definition would apply.

According to an opinion by the former Attorney General Grace
Berg Schaible, there are two definitions of QDRO:



Under the federal definition, a QDRO can order payment of a
benefit to a spouse as soon as a member is both vested and
old enough to take early retirement, regardless of whether
the member has terminated employment or chooses to take early
retirement.

According to Ms. Schaible, the PERS and TRS definition of
QDRO does not allow payment of benefits to a spouse before
the member begins to receive the benefit.

However, 1t 1is unclear reading the statutes - AS
14.25.220(31) and AS 39.35.680(34) - whether the QDRO
definition as defined by Mr. Schaible is implicit.

Ms. Schaible also noted that the federal definition of QDRO
would not be applicable to PERS and TRS because 26 U.S.C.

414 (p) provides that the federal definition does not apply to
PERS or TRS.



STEVE COWPER, GOVERNOR

SSEBtTItfIKJVTT OF LAW P.0. BOX K—STATE CAPITOL
JUNEAQ. ALASKA 99311-0300
OFFICE OF THE ATTORNEY GENERAL PHONE: (307) 405-3500

June 6, 1988

Honorable Steve Cowper
Governor

State of Alaska

P.0. Box A

Juneau, AK 99811

Re; CSSB 508(Fin) -- property ex—
emptions for homesteads, re—

tirement plan interests, etc.
Our filet 883-88-0108

Dear Governor Cowper;

At Judy Fleming®s request on your behalf, we have re—
viewed CSSB 508(Fin), relating to property exemptions for home—
steads, retirement plan interests and payments, and other proper—
ty, The bill raises policy and legal questions, and you might
want to consider vetoing i1t. There are two basic categories of
concern; (1) the retirement provisions, and (2) the increases
Iin the exemption values.

This bill was introduced by the Senate Judiciary Com—
mittee on April 14, 1988. The Senate Finance Committee Substi—
tute was offered Hay 3, 1988 and passed by the Senate on Hay 5,
1988, and the House passed it on May 9, 1908.

We are concerned that the retirement plan provisions in
sec, 3 of the bill could be interpreted as requiring the federal
definition of "qualified domestic relations order™ (QDRO) to ap—
ply to the public employees®™ (PERS) and teachers* (TRS) retire—
ment systems. The statutes for both of those systems include a
definition of "QDRO"™ that differs from the federal definition.
The bill also would allow bankruptcy creditors to reach TRS and
PERS contributions made by a member within 120 days before the
member files for bankruptcy. These are serious and, we believe,
unintended effects of the bill.

The Senate Finance Committee®s substitute bill (offered
six days before the end of the session) doubles the dollar amount
of exemptions from claims of creditors. That raises important
policy questions. We are concerned about the full effects of
that doubling, including the effect on the state"s own collection
efforts and cn the state"s private lending 1institutions. In
light of its importance, we believe that the subject merits more

03-C321H



Hon, Steve Cowper, Governor June 6, 1988
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extended consideration than was possible during the extremely
brief period that the committee substitute was pending at the
hectic end of the legislative session.

As originally introduced, SB 508 related only to exemp—
tions for certain retirement plan interests and payments (i.e.,
secs. 3, 8, 10, and part of 5 of this final version). The pur—
pose of this part of the bill 1is not at all clear from the lan—
guage of the bill itself. However, we have ascertained from doc—
uments provided by the Legislative Affairs Agency that, although
the only reference to bankruptcy in the proposed AS 09.38.017 is
in its subsec. (b), and the basic oubsec. (a) 13 worded in gener—
al terms, the purpose is to exclude or exempt from the property
of a bankruptcy debtor®*g, estate that iIs subject to the reach of
the debtor'3 creditors the bankruptcy debtor®s interest in or
payments to be received "from a pension plan. An understanding of
this purpose and the manner in which 1t i1s accomplished requires
analysis of provisions of federal Ilaw, 1including the U.S. Bank—
ruptcy Code, the Internal Revenue Code, and the Employee Retire—
ment Income Security Act of 1974 (ERISA), as well as the rela—
tionship between federal bankruptcy law and state exemption stat—
utes .

This analysisis fairly succinctly provided by the case
of Goffv. Taylor. 706 F.2d 574 (5th Cir. 1983). That case ex-
plains that, upon filing of bankruptcy, an estate Is created that
includes all property in which the bankruptcy debtor has a legal
or equitable interest. 11 U.S.C. b541(a)(1). An exception for
thi3 1s thac a debtor"s 1interest in a trust that iIs subject to a
restriction under an "applicable nonbankruptcy law" 1s excluded
from the bankruptcy estate. 11 U.S.C. 541(c)(2). The 1interest
in the trust never enters the estate.

After a bankruptcy estate is created, certain property
Is then exempted from the estate. 11 U.S.C. 522. (Exclusions
are different from exemptions.) A bankruptcy debtor may choose
whether to take exemptions provided by the Bankruptcy Code (list—
ed at 11 U.S.C. 522(d)) or to take exemptions provided by state
law, State law exemptions may be more favorable than the

\/ Notwithstanding that apparently intended purpose, this
section also has the effect of providing an exemption in
situations other than bankruptcy, for Interests 1in certain
governmental pension plans that are not currently protected under
the Alaska Exemptions Act or any federal law.
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law. State law exemptions may be more favorable than the Bank—
ruptcy Code exemptions, or vice versa, depending on the type of
property the bankruptcy debtor owns and depending on the specific

provisions of state exemption statutes. In Goff, the bankruptcy
debtors had chosen state law exemptions whicE” unlike the Bank—
ruptcy Code, did not provide a limited exemption for Keogh plans.

Nevertheless, the debtors argued that ERISA was an ™"applicable

nonbankruptcy law,” and that restrictions on assignment and
alienation of interests in the Keogh plan under ERISA prevented

their interest in the plan from entering the estate.

The court rejected this argument. It found that Con-—
gress did not intend to include ERISA plan restrictions 1in the
reference to "applicable nonbankruptcy law."™ Rather, it found

that Congress only intended "spendthrift trusts” to be excluded
from the property of the estate. The Keogh plan was found not to
be a spendthrift trust, because of the availability of the assets
of the plan to the debtors, with only a 10 percent penalty, at
any time before reaching retirement age. Under Goff, 1f a plan
Is not a spendthrift trust that 1is afforded protection under
state nonbankruptcy law, a debtor"s interest in the plan 1iIs not
excluded from the bankruptcy estate. If the bankruptcy debtor
chooses state law exemptions that do not include an exemption for
the debtor®s interest in a pension plan, the interest iIs not e”
erapted from the estate. The result 1is that bankruptcy debtors
may be forced to forego favorable exemptions under state law
(such as the Texas homestead exemption discussed later 1in this
bill-review letter) in order to gain at least partial protection
of their pension plan Interests provided by the federal bankrupt—
cy exemptions. -

Current provisions, of the Alaska Exemptions Act (AS
09.38) do not provide an exemption for 1interests in retirement
plans which 1s applicable in bankruptcy proceedings. See exist—
ing AS 09.38.055. Both the original ana final versions of this
bill add a new section, AS 09.38.017 (in sec. 3 of the CS) , to
the Alaska Exemptions Act, which provides an exemption for inter—
ests in certain "retirement plans.”™ That exemption will be ap—
plicable in bankruptcy proceedings by virtue of Che amendment of
AS 09.38.055 1in sec. 10 of the CS. By the definition of "retire—
ment plan™ 1in the bill, the new exemption 1is for 1interests in
qualified plans under 26 U.S.C. 401(a), individual employee annu—
ity plans under 26 U.S.C. 403(a), tax sheltered annuity plans
under 26 U.S.C, 403(b), individual retirement accounts and annuil—
ties and simplified employee pension plans under 26 U.S.C. 408,
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and employee stock ownership plans under 26 U.S.C. 409. 1] No
exemption is provided for interests in pension plans that do not
qualify for favorable tax treatment under the specified provi—
sions of the Internal Revenue Code,

The definition of "retirement plan™ |In the bill In—
cludes PERS and TRS, since those plans are qualified plans under
26 U.S.C. 401(a). Two problems arise from application of this
bill to PERS and TRS, First, the bill provides that the exemp—
tions do not apply to contributions "made by an individual under
a retirement plan within 120 days before the individual files for
bankruptcy.” We believe that the purpose of this provision is to
prevent individuals from 1increasing their contributions to re—
tirement plans shortly before filing bankruptcy in order to shel—
ter additional assets from creditors. However, PEPJ3 and TRS mem—
ber contributions are statutorily fixed and 1involuntary, thus
preventing the kind of abuse addressed by this provision, 3/
Administration of this provision would require changes 1in tKe
PERS and TRS statutes, since there 1is currently no way for the
systems to make available to creditors an employee®s contribu—
tions that are made within 120 days before filing bankruptcy.
There are no provisions 1in either PERS or TRS allowing a partial
refund of a member®s contribution account to pay creditors (eil—
ther while the member 1is still employed or after termination of
employment), allowing an adjustment of service credit to reflect
a reduction in the contribution account, or allowing a member to
repay contributions that have been paid to creditors.

Second, the bill provides that the exemptions do not
prevent payment of retirement plan benefits to an alternate payee
under a qualified domestic relations order (QDRO) as defined by
26 U.S.C. 414(p). Proposed AS 09.38.017(c). The potential prob—
lem with this 1is that the statutes providing for both PERS and
TRS include a definition of "QDRO™ that is different in a signif—
icant respect from the definition of "QDRO™ 1in 26 U.S.C. 414(p). v/
Existing AS 14.25.220(31) and AS 39.35,680(34). Under the feder—
al definition, a QDRO <can order payment of a benefit to an

2/ The federal Bankruptcy Code exemptions provide an exemption
tor payments under these plane only "to the extent reasonably
necessary for the support of the debtor and any dependant of the
debtor." 11 U.S.C. 522(d)(10)(E).

3V This might also be true of some private pension plana that
will be affected by chis bill. n
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alternate payee as soon as a member 1is both vested and old enough
to take early retirement, regardless of whether the member has
terminated employment or choose9 to take early retirement. Un—
like the federal definition, the PERS and TRS definition does not
allow payment of benefits to an alternate payee before the member
begins to receive a benefit. There 1s no system in place to al—
low either PERS or TRS to apply the federal QDRO requirements.

We characterize this second problem as a ™otential”
roblem because we believe that, despite the Ilanguage of the
ill, the better argument 1is that the rederal definition of QDRO

would not be applicable to PERS and TRS, This 1is so because 26
U.S.C, 414(p)(9) provides that the federal definition does not
apply to any plan to which 26 U.S.C. 401(a) (13) does not apply.
26 U.S.C. 401(a)(13) does not apply to governmental plans, such

as PERS, TRS, and municipal plana. Thus, under federal law, the
federal definition of "QDRO, by its own terms, does not apply to
PERS and TRS or the other governmental plans. Moreover, this

proposed stats statute says, 1in eubsec, (c), that the exemptions

in (a) "do not prevent” payment under a federally defined QDRO.

Payment under such an order is not required bv the proposed stat—
ute. In other words, if a creditor (spouse) has a domestic rela—
tions order that i1s a qualified one under the federal definition,

then the exemptions 1in proposed AS 09.38.017(a) do not bar the
creditor from reaching the pension money. But some other statute

might do so -- e.g., our PERS and TRS statutes. This raises

questions as to what right a person has to enforce a QDRO against
a governmental plan other than PERS or TRS If the exemption 1is
enacted,

The bill states a conclusive presumption that a retire—
ment plan that is exempt from claims under the bill 1i1s a spend-—
thrift trust. Proposed AS 09.38.017(d). We seriously doubt that
this provision provides a bankruptcy debtor with any additional

protection. IfT the debtor chooses state law exemptions, the pro—
visions of the bill already exempt the debtor®s interests 1iIn or
payments from the specified retirement plans. IT the debtor

chooses federal Bankruptcy Code exemptions, it is unlikely that a
bankruptcy court would give any credence to this presumption in
considering whether a plan that 1is clearly not a spendthrift
trust 1i1s excludable from the bankruptcy estate under *11 U.S.C.

541(c)(2). (PERS and TRS would not appear to qualify as spend-—
thrift trusts, since, although access to their benefits 1is, by
statute, strictly controlled, the portion of the trust money that

iIs the employee®"s contribution account may be obtained by the

employee wupon termination of employment before eligibility for
retirement benefits.)
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The provisions of the bill that were added in the com—
mittee substitute amend the dollar amounts of the value of exemp—
tions which may be claimed under the Alaska Exemptions Act. The
statutory amounts were doubled. However, the practical effect is
less than double because, as required by statute, the amounts had
already been adjusted up by regulation, approximately 10 percent,
in accordance with the consumer price index, (These amounts may
be adjusted upward again by the Department of Labor by operation
of AS 09,38.115, which provides for such changes each
even-numbered year,) There are no obvious legal problems with
these portions of the bill.

There i1s a significant policy decision to be made, how—
ever, with regard to approving the 1increases, The effect of the
increases will be to allow debtors to keep more of their property
while restricting the property available to nonsecured or
undersecured creditors trying to recover on loans 1in default. In
approving loans, some creditors may have counted on the avail—

ability of property or 1income that would be exempt under this
bill,

It is very difficult to predict what economic effect
will result if this bill becomes law, Some suggest that greater
exemption amounts will encourage more creditor negotiations with
debtors and thus reduce bankruptcy filings. Some suggest that
debtors will be more encouraged to file bankruptcy because they
will be able to keep more property. Another possibility 1is that
increased exemptions will decrease the availability of credit.

It 1s worth noting that the Alaska Exemptions Act was
based on the Uniform Exemptions Act, promulgated by the National
Conference of Commissioners on Uniform State Laws (NCCUSL).
Alaska 1s the or.ly state to date that has enacted the uniform
Act, and Alaska enacted exemptions 1in higher amounts than were
proposed 1in the uniform Act. We spoke with John McCabe, legal
director for the NCCUSL. He 1informs us that there 1is no consis—
tent answer on how any state has approached the exemption situa—
tion. For instance, several states exempt the homestead com—
pletely, but differ in the definition of the "homestead."

Mr. McCabe reported that Texas 1is noted for having the

most liberal homestead provision. The definition requires that
the debtor live on the property and then includes all property to
the outer boundaries. Thus, a debtor could be 1in bankruptcy,

have an urban home worth hundreds of thousands of dollars sitting
on millions of dollars worth of oil and the entire property would
be exempt from creditors. Mr. McCabe reported that the Texas
homestead provision has been criticized as being an iImposition on
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the credit system and unfairly restrictive for creditors.

When drafting the Uniform Exemptions Act, the drafters
first determined what kinds of property should be reasonably in—
cluded. Next, the drafters tried to ascertain reasonable values
that would fairly serve the debtor®"s interests and not unfairly
limit creditors. Mr. McCabe stated that the purpose of an exemp—
tions Act is to preserve some assets for the debtor to make a
fresh start without making the exemptions so great as to abuse

the credit system. He felt that the actual amounts were derived
by almost an intuitive consideration of what was fair and reason—
able.

We note that only the new exemption of interests 1in
retirement plans does not apply to assets of a bankruptcy estate
In a bankruptcy proceeding filed before the effective date of the
bill. Section 11 of the bill. Apparently, the legislature in—
tended the increased exemptions added by the committee substitute
to apply to pending bankruptcy proceedings.

We make no recommendation as to the resolution of the
policy 1issue raised by the increased exemption amounts, but only
tiring the i1ssue to your attention. Although there are no obvious
legal problems with adopting the increased exemption amounts, the
legal problems 1identified concerning the retirement plan exemp—
tion and the significant policy questions raised by the increased
exemptions warrant serious consideration of veto. A veto would
allow a bill to be drafted during the interim that would clarify
the effects on the state®s retirement systems and also allow more
studied consideration of the policy issues. We would be happy to
assist in drafting an appropriate veto message, 1f you wish.

y yours,

Grace Berg Schaible
Attorney General

GBSiVBR:JJ:pjg



§ 14.25.220 Alaska Statutes Supplement $ 14.25.220

(27) "part-time teacher” means a teacher occupying a position re-
quiring teaching on a regular basis for at least 50 percent of the
normal workweek at a teaching assignment, excluding teaching as an
assistant or graduate assistant, or teaching on a substitute, tempo-
rary, or per diem basis;

(28) "permanent disability” means a physical or mental condition
which, in the judgment of the administrator, based upon medical re-
ports and other evidence satisfactory to the administrator, presum-
ably prevents a member from satisfactorily performing the member’
usual duties for the member’s employer or the duties cf another posi-
tion or job which an employer makes available for which the member
is qualified by training or education;

(29) "prescribed rate of interest” means the rate of interest used for
computing employer contributions, for preparing actuarial tables used
by the system, for crediting interest to members’ contributions, and
for charging interest on members’ indebtedness accounts;

(30) "public school" means a school operated by publicly elected or
appointed schoo officials in which the program and activities are
under the contro | of those officials and which is supported by public
funds;

(31) "qualified domestic relations order” means a divorce or dissolu-
tion judgment under AS 25.24, including an order approving a prop-
erty settlement, that

(A) creates or recugnizes the existence of an alternate payee’s right
to, or assigns to an alternate payee the right to, receive all or a portion
of the benefits payable with respect to a member;

(B) sets out the name and last known mailing address, if any, of the
member and of each alternate payee covered by the order;

(C) sets out the amount or percentage of the member’s benefit, or of
any survivor’ benefit, to be paid to the alternate payee, or sets out the
manner in which that amount or percentage is to be determined;

(D) sets out the number of payments or period to which the order
applies;

(E) does not require any type or form of benefit or any option not
otherwise provided by this chapter;

(F) does not require an increase of benefits in excess of the amount
provided by this chapter, determined on the basis of actuarial value;
and

(G) does not require the payment, to an alternate payee, of benefits
that are required to be paid to another alternate payee under another
order previously determined to be a qualified domestic relations order;

(32) "retired teacher o- member” means a member who is termi-
nated, who has not received a refund from the system, and who is
receiving a benefit, other than disability, from the system:

(33) "retirement” means that period of time from the first day of the
month following
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© Tre toptlar provided by @ cf thla section do ot pre-
vait tha payoat of berefits under a ratireserntt plen o an alterrete
payea uckr a quelified doeegttic relatiat orcer. I this sbtection,
"galified dooeatic relatios order’ hes tha aeanlng given In B
DSC tlt(p).

@ A ratlroooit plan eopt fita clalaa uder @ of this
sectin b aoclusively preasad o ba a erdthrift trust uder this
section.

@ Inthla sction,

@ ‘'altemate paed' hrs tre esanlng given In 6 I"SC.
4O

©@ individal" Bat animdividel wo k a participat
ina bereficiary of, or an altemate payee of a retirecant plani

® "rtrect plat’ st a retrcamt plan tet b
qalified uder 6 USC. 601@), 2 USC. (B@), BUSC. Ob).
6US.C. (@, or 5USC. (® (Intermal Revenie Qxb).

*Sr. ( AS0.9.M kb errk) © red:

Sc. (0.0.00. BOIPTIONS GF PERINAL FROFPTY S3JICT TO\ATE
LIMITATIONS, @) An Irdividal Is entitled 10 an cerption In prp-
erty rot o exoeed an aggregate valle of $L£22 151.500) closm b te
Individel fron the folloving categories of property:

(O hosdold goodsad vearing grarel  ressorebly
2>



09. 18.025(9)

09.38.030(a)
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I9B sU dll. IB

Chepter 16
for ot hoeetoldi
17 If reeecrebly held for tha poecrel wea of th irdl-
vidal or  dgaat, boda ad eelcal Iretneentai ad
@ fanily poroatca ad helrdocea of particular eentl-
nental valua o tha Individal.

() A Individel la ettitled ©© exgpton of Jaelry, ot
exocading $1.000 1830) In aggrecate vala. I held for tha poreorel
uea of tha Irdividal or a depancint.

<) An Individal la anticlad to ecsption, not ecssding 32.80
11,40) in agrepte \alle, of iquicenta, profcaaloel bode, ad
toola of the trak.

© A Imividel la ettitled o tre e@ption of e © ta
extant of a\vala rot actading 51.000 (33X0).

@ A Imividel |k entitled © an exption of ae ootor
vehicle 1o tre exant of a value rot ecsding 111000 GL3A0) If t+
full value of tt motor wehicle doea not exosed 520,000 (BI0,08).
*Sc. 5. ASMO.B.05Q) kb avedd o redi

@ Bogpt @ provided In thla aactlon or AS 0.8 .Qty. an
Individal b entitled t© aequclon of usecured Ufa Insrea. ad
aruity antrecta owed by e Individel.  If the antracta hae
aconed dividoh ad leen vales awileble © tha individal eg*
grecating core den s10.000 (55 000). & oreditor ey dbtain a aurt
orter requiring tre Individal debtor 1o pay tre oreditor, and author*

Idg tre aeditor an tre debior's behelf o dotain payoatt of. tre

aunt of the aooned wivicods ad leen values In excess of 310.00

@3,00) or tre asant of tre areditor™s clatn, vhideer k| ks
*3. 6. A 0.38.00@) b aeeed 1o reedi

@ Bopt & provicd In @) ad © of thla sscion ad
AS(0.3.00, an Individal debtor ks etitled © an neption of tre

-3 CSB SB(HN)
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Crepter 133

Individal debtor™ weekly net eaming® not In excsed $I\ SD3L
Tha weekly net eaming* of an Individal aie dcteninad by therectinf.
froa t* veekly groee eaming® all ate required by lavar court arder
1 be withreld.  Tha wiekly ret eaming” of an Irdividel peid on a
oathly keala ara determined by elbtracting fioa te amlhly geai
eaming* of tre Individal all as required by lav or curt ader ©
ka withheld ad dividing t resaler by 4.3, Tha weskly net eam—
ing# of an Individel peid on a meol-sthly bealt are determined by
abtrecting fica tre aeal-eothly grosa. eaming™ all ao* required by
lav or court ortker 1o ba vithhald and dividing the remainder by 2.17.
*Sr. 7. AS0.38.00(0) la seeded o readi
) A Irdiivictel who cbea ot receive eamirgs eitrer ves§)E Hill IMD
saalHonthly or mthly la entitled t© a mexlaa eegilen for te
aggreceCa vella, of each and odrer liquid aesrta available in any anth
of 51.40 (GA0), eaxpt aa provicd In AS(0.38.00. The E|c. "lig—
uid aeeats" Inchuks dgposita, seaurities, mitcs, drafts, aconed
vecation ey, refuts, prepayole, ad receivebles.
*%c. 8 ASM.B.0NE) la aeed © rexdi
® T folloving progerty, wnlesa ecspt without HirttJEidn HFH 1)
ucer AS (9.3.013 or (09.38.01). upon receipt by and vhile It la In
the poesession of tre Individel, shell be trotrd j$ eamings, i+
axe, czeh, or other liquid resrta uckr thla arctoni

ﬁl) berefit* paid by ream of diiabtdity, Ulnes«, o
uapl

o property reeinved for ol or ifpaain
rBlnlIIHIECIZ) i 4

®@ proosess of Irsrane, a ddet, or a *etW?,nt, ar
other righta acoruing &s a result of badllv injury of tre Individal
a of the woygful m«tﬁiﬂy Injury of another individel of

S8 $80°H)
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Crepter 1)) :
whoa tha. Individlal vea ur la a dpercent “
@ proceech nr berefitt peid or payeble on tha ceath of an
Irered,  If tha Individel vea tha goea r a dperdmit of the I
o A0 et ppid wcer a aok tme, pereln, profit
<arirg, aruity, or alallar plan or aotrect, providing berefita by
reaion of g, Ilirees, disblilty, or legth of aavice.
*S. 9. AS 09.1B.RY) kaesard  rdi
© Tha eoptin ecount# uder AS 9.38.0)0 say ke Inoresesd
09.38 50(1) wen ta Individal atela an afficit, uder peralty wf rerury,
atating dat (e Individial"e earilnop alae egort the individal* t  *Sctiml riNPINGS. Tre lgglalature fimh tet
houitholdi by eo cbirg, theeaxlaa part of ta Irdiivid el > agoregat 2 () ta aera health problesa of cspreialn, aladollis, ad
disposeble eamlp for any week abjoct 1o eeaution cay ot ecesd ) ailclte ar ndralc o Alsdal
e asount by which e individlel"a digpoeeble eaming for thet week 1 @ alllloa of dllara ad aurclesa egpardhiurea of eergy ad
ool 830 (&3], ar, If ta Imividal la clalotg an eeeption for i tire hae gt ategptiny © oba or at ket adaely atieea
eaih or other licpid aeeeta under AS 19.33.030(b), a naxiwua asaunt of v theee prbleca In the atate, hut thet cajor aooeraea heve ot been i

M ACT
Providing for tre estebllahamc of te Inittuta for
Clragolar Halth Studlaa within the Uhiverelty of
Aledk@i ad providing for an effective ciia.

12,20 G1,100) awileble Ina (W) soth la alespt. \ achieved ad thet a new goproech 1o theee prcblesar la nnrodi
e Sc. 10. AS(0.3.08 khaed ored ) @ other clrowolar aeatt ad retio¥, Including Caech
Sc. (0.38.053. BANRPICY FREDINS. I a proossding under * Siteria, Greanlad, ad Sodirvta, aleo Buffer fitma theea piditers, bt
(19. Il USC. (Bakplny) (IE BANRPTCY ACT <11 U.S.C)) aily tre f that Alailka hea falled ©© edate reeearcth and Inforcation with these
eogtion! udker AS (0.38.010, (0.38.013@F), 00.38.017, (0.3.00, | countrteai

0.38.023 ad 0.39.090 t @) tre eatblitteat of an Irstitute for Clrompolar Health
S8 1S .30, BN, ac. 30 ta Aot oEply © 1Stdten within thr Uhiverelty of Alaska would be a esjor new atep torard
o te evie of a balawtty eatate In aprocesding filed under INUS.C. atiressing and firding solutios © tre health prrblesa of Aledas ad
> (Eriaupty) before e effective date of tileAct. Irrebitnts 1~ other clras-olar regiorel
esteblismet of tre Institute la a coogot atrogly sp*

ported by the Intermatiaal Lhion for Clragolar Health and tre Aocrleen

tif Rblic Health Association”s ratiarel Arctic health aclence olloyi
B X8 ©. Alada b an cipcially gpmopriate location for St an

- B )oefd atl)
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Municipality
ANCHORAGE, ALaSECO©"E©650

of (907) 343-4295
TOMBNC 11AK 12 1990
Anchorage MAYOR

POLICE AND FIRE RETIREMENT BOARD

March 5, 1990

The Honorable H. A. "Red" Boucher
House of Representatives

State Capitol

P. 0. Box 111038

Anchorage, AK 99511

Dear Mr. Boucher:

Thank you for taking the time to visit with John Cowdery and |
during our visit to Juneau on February 20, 1990. The issue we
discussed regarding when an alternate payee (i,e. ex-spouse) ma
receive payments on a Qualified Domestic Relations Orders (QDRO)y
is of concern to the Police and Fire Retirement Board, the
Retirement System members and retirees.

ﬁsldiscussed with you and your staff, the problems are listed
elow:

1. All %SV ment pension plans are specificall

0 . . y
b){ ER federal pension regulations. ER
allows fq vernment plans to define or restr
aﬁpllca on of QDRO's as its re?ulauons see f
Thus, Alaska State Legislation for PERS and TR
been adopted which states P_ayment may only b
antalternate payee at the time the member ac
retires.

2. Alaska Statute 09.38.017, passed in 1988, it allows for
the alternate payee to elect to receive their payments
from other government plans at the time the member is
first eligible to retire, not when they actually
retire. As stated above, PERS and TRS legislation does
not allow for Paymen_t to an alternate payee until the
retiree actually retires.

—® —



The Honorable H. A. "Red" Boucher
March 5, 1990
Page 2
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uentl in June 1989, Anchorage Municipal Code
3. 37_5 g :

n
B. was passed which allows the Anchora?e
d Fire Retirement System to make payment to an
payee only from the date the member actually
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y jeopardize the Police and Fire o
t Board's and the Anchorage Assembly's ability
or restrict application of QDRO's as allowed

SA. AS 09.38.017 clearly denies members of
rage Police and Fire Refirement pension plan
protection of law bY treating them
y from members of state governmental plans,
p

arent justification.

—_——D O =0
— —h D D

m_can bo easily solved by merely clarifying
17 to exempt governmental pension and
1p

r>— =t —toc o
D

lans from the definition incorporated in AS
). The change is fully consistent with the

=
(@)
O:)(‘D o)t

federal laws incorporated by reference in

tatute

Attorney
mployee
the Police and

to S
en reviewed th e
_s_supPprt of the
inistration, as wel
members.

e
7

e proposed change g%t? S
e e a
a Y Public E

| as al

If you have any or the Police

| _ fur
and” Fire Retirement B

Sinr*prpl v.

Jog Caswell
CJJ)4irman . _
Police and Fire Retirement Board
JC/Ihk
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P.O. BOX 198650

Municipality
ANCHORAGE, ALASKA 99519-6850

of (907) 348-4295
Anchorage Qﬁ&ﬁyK

POUCE AND FIRERETIREMENT BOARD

November 20, 1989

The Honorable H. A. "Red" Boucher
P. 0, Box 111038
Anchorage, ak 99511

Dear Representative Boucher:

On behalf of the over seven hundred members and retirees
covered by the Anchorage Police and Fire Retirement System
(APFRS), I would like to solicit your assistance in helping
to solve a problem of considerable condem to both tha APFRS
Board and membership. Und”r current Alaska law, certain
pension benefits are subject to attachment under APFRS, while
those under PERS and other state retirement plans are not.
The APFRS Board is urging the Legislature to correct this

discrepancy. o

In 1988, the Alaska Legislature adopted, without much debate
or controversy, a statute which protects both public and
private pension benefits from assignment except under a
"qualified domestic relations order™, or "QDRO". Under the
statute, codified at AS 09.38.017, a QDRO 1is defined by
reference to federal law, at 26 U.S.C." 414. Under the
federal definition, a QDRO may assign a member®s pension
benefits to satisfy a child or spousal support judgement or
property settlement, 1if the order meets certain statutory
requirements. Of particular concern to us is a provision in
the federal law that allows a member®s benefits to be
assigned, at the election of the assignee, at any time
following the date a member 1is first eligible to retire,
regardless of when or whether the member has actually
retired. This requirement can create considerable
difficulties for plan administrators, at substantial cost to
tha plan.

Fortunately, governmental pension plans, including PERS and
other State plans, as well as our own, have never had to
contend with this difficulty. Under the Employee Retirement
Income Security Act (29 U.S.C 1001 et sag.), public
retirement plans are specifically exempt from federal pension
regulation; a governmental plan may define or restrict
application of QDRO"s as its regulators see fit. Thus, the
Legislature has adopt statutes - and the Anchorage Assembly



ordinances — that allow assignment of governmental plan
benefits only from the date the member actually retires. See
e.g. AS 39.35.680 (34); AMC 3.85.075.

AS 09.38.017 could be interpreted as superseding existing law
and thereby jeopardizing the federally-mandated independence
of governmental pension plans. The new statute clearly
conflicts with existing state pension laws. And if the
statute is applied only to municipal pension plans, it
clearly denies members of the municipal plan the equal
protection of law, treating them differently from members of
state governmental plans, without apparent justification.

These problems can be easily solved, however, merely by
exempting governmental pension and retirement plans from the
definition incorporated in AS 09.38.017 (c). The change is
fully consistent with the intent of the federal laws
incorporated by reference in the statute. Our attorneys have

drafted a bill that should accomplish this purpose.

Please be. assured that your efforts on our behalf will be
greatly appreciated by the members of 'the Anchorage Police
and Fire Retirement System and their families. | look

forward to meeting with you and your staff, if at all
possible, before the opening of the nexti legislative session.
If you have any questions, please call me at 343-6440 or
Board counsel, Scott Sidell, at 258-6599.

Thank you again for your assistance in this matter.

ufaseph Caswell

Chairman
Police and Fire Retirement Board

JC; Ihk
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<I1I"IMNT * 39.35.680

M>(.i.<erilv performing the cm-
, I'MUTS of another position
r .ini fur which the employee is
me' Ming a condition resulting
v’ liti"iis has excluded,

- .I- inactive member who
o'n'r riMimreinent to Qualify for

umtirnt for a member who is
\> ;035.370(a) or under

«a ; nzi<nl or mental condition
‘e(or. (in"umably permanently
mnit ncrlorming the employee’s
(lufn-s id" another comparable
*» available and for which the
eduration: however, the proxi-
e taaiilv tmurv sustained, or a
sttvann* and within the scope of
-en.«tr rouli of the wilful negli-

*1 that includes the first pay
the lasi pay period ending

attns an employee occupying a

~«w, correctional officer, correc-
. duel;

. fund in which the assets of

« eroplovee who is occupying a
forking 30 or more hours

A fchilovve who is occupying a
*mrkmg at least 15 hours

et o,  jtQresCusec i .

c actuarial tables used
r »pi«ivee contributions and
' "I'Uilovee indebtedness

YAre,ration or entity

forthe purpose of

«au.>11 . amethod other than
iifAdninistration;

80.35.680 Public Ofi'iceus and Employees § 39.35.680

t'l whose employees are not required by law to participate in the
-vstcm;

«31) "qualified domestic relations order” means a divorce or dissolu-
eion judgment under AS 25.24, including an order approving a prop-
. rtv settlement, that

A) creates or recognizes the existence of an alternate payee’ right

or assigns to an alternate payee the right to, receive all or a portion

i ihe benefits payable with respect to an employee;

I) sets out the name and last known mailing address, ifany, ofthe
sinployee and of each alternate payee covered by the order;

Ci sets out the amount or percentage of the employee’s benefit, or
4 any survivor’s benefit, to be paid to the alternate payee, or sets out
elie manner in which that amount or percentage is to be determined;

*11 sets out the number of payments or period to which the order
ippiies:

E) does not require any type or form of benefit or any option not
'iherwise provided by this chapter;

Ii does not require an increase of benefits in excess of the amount
provided by this chapter, determined on the basis of actuarial value;
and

*(11does not require the payment to an alternate payee of benefits
hat are required to be paid to another alternate payee under another
soder previously determined to be a qualified domestic relations order.

35) "retired member” means an employee who is terminated, who
has net received a refund from the system and is receiving a benefit
«aher than disability, from the system;

*36) "retirement” means that period of time from the first day ofthe
month following (A) the date of termination and (B) application for
retirement, in which a person is appointed to receive a retirement
benefit, other than occupational or nonoccupational disability benefit;

m37) "seasonal” refers to an employee who is occupying a position
tor less than 12 months each year where it is anticipated that the
wime employee will return to the position when needed and includes a
temporary employee of the legislature if part of the service for “he

‘egislature during each calendar year is performed during a legisla-
tive session;

138) "surviving spouse” means the spouse of an employee who has
been married to the employee for at least one year at the time of the
esmployce's death; the one-year marriage requirement does not apply
when the employee’s death was an occupational or accidental death;

39) "system” means the Public Employees’ Retirement System of
Alaska:

"I vested member” is an active member who meets the five-year
‘mreditod service requirement to qualify for a retirement benefit. (§ 3
r|>113 SLA 1960; am S 2 ch 93 SLA 1962; am § 3 ch 102 SLA 1963;
m">5 10eh 155 SLA 1966; am S 14 ch 83 SLA 1967;am 88 18 — 21 ch

39



§ 0938020 Alaska Statutes Supplement § 093802QJ'

(2) the money or other assets payable to the individual from a re
tirement plan.

(b)  The exemptions provided by (a) of this section do not apply to
contribution made by an individual to a retirement plan within 120
days before the individual files for bankruptcy.

(c) me exemptions provided by (a) of this section do not prevent;th£
payment of benefits under a retirement plan to an alternate payee
under a qualified domestic relations ordei;. In this subsection, "quali*;
fieH~domesur7elations order" has the meaning given in 26 U.S.C*
414(p).

(dJ A retirement plan exempt from claims under la) of this section.
is conclusively presumed to be a spendthrift trust under this section;.

(e) In this section,

(1) "alternate payee" has the meaning given in 26 U.S.C. 414(p)(8)-.

(2) "individual™ means an individual who is a participant in, a ben*i
eficinry of, or an alternate payee of a retirement plan;

(3) "retirement plan” means a retirement plan that is qualified un-y
der 26 U.S.C. 401(a), 26 U.S.C. 403(a), 26 U.S.C. 403(b). 26 U.S.C. 408,1
or 26 U.S.C. 409 (Internal Revenue Code). 3 ch 135 SLA 1983)-

Editor’s notes. —Section 11, ch. 135,  estatein a proceeding tiled under It
SLA 1988 provides that this section "does  U.S.C. (Bankruptcy! before September (y
not apply to the assets of a bankruptcy  1988.”

Sec. 09.38.020. Exemptions of personal property subject tQ]
value limitations, (@) An individual is entitled to an exemption ioi
property not to exceed an aggregate value of $3,000 chosen by the
individual from the following categories of property;

(1) household goods and wearing apparel reasonably necessary for]
one household;

(2) if reasonably held for the personal use of the individual or a;
dependent, books and musical instruments; and if

(3) family jfortraits and heirlooms of particular sentimental valu#,.
to the individual.

(b) An individual is entitled to exemption of jewelry, not exceedir
$1,000 in aggregate value, if held for the personal use of the individ-1
ual or a dependent.

() An individual is entitled to exempt: »n, not exceeding $2,800 in,
aggregate value, of implements, professional books, and tools of thc<
trade.

id) An individual is entitled to the exemption of pets to the extent of?
a value not exceeding $1,000.

(e) An individual is entitled to an exemption of one motor vehicle tol
tlie extent ofa value not exceeding $3,000 if the full value ofthe motor -
vehicle does iiv* exceed $20,000. ($ 2ch 62 SLA 1982 am > 4 ch 157
SLA 1983 !

108



2NT § 09.38.010

redemptioner. The
or a redemption, or a
il another redemption,
irchased or redeemed,
tant, the purchaser or
)f the property or the
.(815.31 ch ioi SLA

ions Act.

n of earnings and liquid as-

exemption amount
cy proceedings
nt of dollar amounts

An individual is enti-
idividual’s interest in
ence ofthe individual
due of the homestead

imon is used by one or
; their principal resi-
d exemption of that
a) of this section. The
‘tions allowable with
354,000. If there are
tead, the value of the
'xceed the individual

d under an execution,
>rder ofthe court. The
o within 60 days after
under this section or
the filing of a timely
nay repurchase prop-
a sale on execution
s of the sale plus the
highest bid and the
7) the amount of the

Code ok Civil Procedure S 09.38.017

‘aim. if the individual does not exercise the repurchase
this subsection, the clerk of the court shall first remit an
K'termined to be exempt to the individual from the proceeds
«.urn the balance less the cost of the sale to the creditor. For the
fleeting an amount remaining unpaid on a judgment
'tii'T.'iase of property by an individual under this subsection,
.h > or the creditor’s assignee may not make another levy on
repurchased.
>n entry of the order of confirmation under Ic) of this section
*Mtion of the time period for repurchase, the clerk may exe-
«0. "0 the property and when delivered it shall be sufficient to
i:i:\le of the individual in the premises sold to the purchaser
no. 2 ch 62 SLA 1982; am S§ 1, 2 ch 135 SLA 1988)

i'm ‘rences. — For current ex-  for "that indivdual” twice in subsection (a)

u,.L'. fite @ Alaska Adntinis- and once in the last sentence in subsection

. "1 (Bft. (b). and "$54,000" for "$27,000" in subsec-

; inendmems. — The 19S8 tion (a) and in the last two sentences in
-uustituted "the individual"  subsection (bl.

NOTES TO DECISIONS

-.mce hi judicial lien to extent value cf the property; (2) the gross
, .iirment uf homestead exemp- amount of the homestead exemption is
tion .2..fi of the Bankruptcy  subtracted from the value ofthe property;
'SC., urovides that ". . . the and (3) from the remainder left, each lien
iv avoid the fixing of a [judicial | is subtracted, one at a time, beginning
. IMiuMiv to the extent that  with the most senior lien, until a judicial
W . iiiii - .hi exemption . ..." To lien is reached. Then the judicial lien is
m  enether there is such an im-  subtracted. To the extent that all or any
: niinesicad exemption, the  portion of the j'Hicial lien exceeds the re-
I nns.ici. taken by the court: (1)  mainder derived in 12, abowve, il is void-
e :cd in order of priority able. In re Duncan, 43 Bankr. 833 (Bankr.

%]  «yi in the extent of the  D. Alaska 19841

9.38,015, Property exempt without limitation.

references.—Fur provisionsex-  retirement benefits from levy to enforce
imiiinu.- held in the public cm  the collection of a debt, see AS 39.35.505.
""inn :imd .mil public employee

NOTES TO DECISIONS

| ;7. imiliiv B Anchorage v
.=t ot ImrgCii., 722 °7.2d 919
4 ",

(i'4.;;5,0)17. Kxemption of retirement plan interests and

" uieiits, ;i In addition to the exemption under AS 09.38.015(b),

2'Unwin'l ipi. axmnpt from a claim of an individual’s creditor:
in- miincsi of ihe individual in a retirement plan; and
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