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CONTINUATION OF FISCAL NOTE ANALYSIS

For Bill/Resolution C.S. H.B. No. 537

This Fiscal N ote is based on several assumptions:

(1) A ratio of 1 to 5 commerical properties effected by eminent domain
(based on 5 year average) will include business or loss of good will.

(2) Estimated complexity of the property.

(3) Legal issues involved in determining business losses.

Our assumptions are believed to be typical under language of this bill.

5 parcels @ $ 50,000 (payment for business loss) $ 250,000
3 parcels @ $200,000 (payment for business loss) $ 600,000
2 parcels @ $300,000 (payment for business loss) $ 600,000
1 parcel @ $800,000 (payment for business loss) $ 800,000

TOTAL $2,250,000

PLUS:

Additional Appraisal Cost* 11 parcels @ $ 8,000 = $ 88,000
Legal Cost* 11 parcels @ $50,000 = $550,000

If no urban projects were programmed , the fiscal impact of this bill would be greatly 
reduced since fewer commercial properties would be encountered.

Please note that all costs in  this Fiscal Note w ill be borne entirely w ith State Funds 
as payments for business losses are ineligible for federal participation.

C om pensating business losses would require a specialty appraisal to determine 
compensation due. This specialty appraisal cost is over and above the normal cost 
for appraising real estate. The legal cost for attorneys and court costs would also be 
over and above the normal litigation cost.
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Alaska Court System 
Fiscal Analysis 
CSHB537

Benefits

$13,256

Travel (one-time cost)

Meeting of Civil Rules Committee 
to revise Civil Rule 72. One 
meeting for two days.

Total cost

Personal Services

Position Salary

Pro tempore superior court judge,
Anchorage, permanent part-time, 6
months $9,663
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Fiscal A nalysis - C S H B  537

A l t h o u g h  this pro po se d legislation s i g n i f i c a n t l y  changes the
c u r r e n t  e m i n e n t  d o m ai n law, it is di ff ic ul t  to d e t e rm in e the
e x t e n t  of its fiscal impact on the c o u r t  system. U nd er  c u r r e n t  
law, the issue of just c om pe nsation is d e c i d e d  b y  a m a s t e r  or
jury a f t e r  the p l a i nt i ff  has bee n grant ed  a right of entry. AS 
09.55.310(a), AS 09.55.450(a). S e c ti on  3 of the p r o p o s e d  s t a t ut e 
w o u l d  p r o h ib i t the g r a n t i n g  of the right of entry until the co u rt  
d e t e r m i n e s  that the amount of the d e p os it  is adeq u at e just
c o m p e n s a t i o n  for the p r o p e r t y  at issue. This means that the
c o u r t  w o u l d  be r e q u i r e d  to take e v i d en c e of what is just
c o m p e n s a t i o n  befor e t he right of e n t r y  is granted. This 
r e q u i r e m e n t  w o ul d add to the l ength of the hearing on o bj ec t i o n s  
to t he d e c l a r a t i o n  of t a k i n g  u n d e r  AS 09.55.450(a).

Also, sect io n  4 of this bill adds several issues for the c o u r t  to
d e c i d e  in d e t e r m i n i n g  w h e t h e r  to d ivest th e pl ai ntiff of t i t l e  or 
p osses si on : adequacy of d e p o si t ed  compensation, p l a i n t i f f ' s
c o m p l i a n c e  w i t h  the p r o v i s i o n  of the R e l o c a t i o n  A s s i s t a n c e  and 
R e a l  P r o p e r t y  A c q u i s i t i o n  Practices Act (AS 34.60), and w h e t h e r  
p l a i n t i f f  o b t a i n e d  p r e l i m i n a r y  replat authority.

S e c t i o n  1 of the p r o p o s e d  bill adds b u s in es s loss to the dama g es  
the jury o r  m a s t e r  m u s t  de te rm in e  un de r A S  09.55.310(a). The 
r e q u i r e m e n t s  of both of these sections w i l l  take m o r e  s u p er io r 
c o u r t  time.

This p r o p o s e d  l eg is l a t i o n  will also r e qu ir e  the a m e n d me nt  of 
Ci vi l Rule 72 wh ic h sets out the pleading, motion, depos it  and 
d i s t r i b u t i o n  as well as the trial proced ur es  for e m i n e n t  d o m a i n  
p r o c e e d i n g s .

Th e State of A l a s k a  De pa rt m e n t  of Law c u r r e n t l y  has 80 e m i n e n t  
d o m a i n  cases in the c ourt system, e i t h e r  at the trial or 
a p p e l l a t e  level. The Mu ni c i p a l i t y  of A n c h o ra g e e s t i ma te s 
a p p r o x i m a t e l y  10 new c ases each year. B a s e d  on an e s t i ma te  of 50 
cases p e r  year, with additi on al  court time of 2.5 aays p er cas e 
at the trial level, the court system w o u l d  need the services of 
one p a r t - t i m e  pro  tern s u p e ri or  c ou r t judge at a cost of $22,900. 
The n e c e s s a r y  amendments to Civil Rule 72 w o u l d  cos t $1,000.
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■Q 03:31 DOTiFF COMM. OFFICE JUNEAU

D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s

P O S I T I O N  P A P E R

Bill No; H.B. 537 Approved; Mark S. Hi eke.1;/ 
Com m issioner1

Title: An Act Relating to the Taking and Compensation Date: March 20,1990
for Damage of Property by the State

The Department of Transportation and Public Facilities is concerned with the inclusion of 
busine99 lo9ses in House Bill No. 537. Payment of long term business losses will have a 
substantial effect on the department's ability to handle the highway program. N ot only 
will it be a costly program but without case law and a decade of practice, it could jeopardize 
projects, especially in urban areas. If the bill continues to m ove in this direction, Alaska 
will be one of the few states that recognizes business losses as a part of the acquisition 
process, In  addition to the legal Issues the appraisals cost could more than triple when  
trying to determine long term business losses that may be subjective at best. The Federal 
Highway Administration has suggested that business losses are not generally federal 
participating. The Relocation Assistance program was designed and enacted at the federal 
level to assist business that are forced lo move or go out of business due to a federal-aid 
program.

Without specific direction or language addressing the intent of this bill, or how such action 
will be handled, it is impossible to quantify the impact of paying long term business losses 
in the State of Alaska.



C P A r- - wn

3 t e m  3

P L E T C H E R ,  W E I N I G ,  L O T T R I D G E  &  M O S E R

J ohn  W. P l e is h e r . Ill

ASSOCIATED IN THE PRACTICE O f  LAW

2350 DENALI STREET, SUITE 700 
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M a r c h  IS', 1 9 9 0

R e p r e s e n t a t i v e  J i m  Z a w a c k i  
P.O. B o x  V
Juneau, A l a s k a  9 9811 

Re: H o u s e  Bill 537

D e a r  Jim:

E n c l o s e d  a r e  a m e n d m e n t s  w h i c h  I b e l i e v e  w o u l d  b e  a p p r o p r i a t e  in 
r e f o r m i n g  A l a s k a ' s  a n t i q u a t e d  a n d  u n j u s t  e m i n e n t  d o ma in  laws. As 
y o u  know, t h e r e  is n o  s t a t u t o r y  p r o v i s i o n  r e q u i r i n g  just 
c o m p e n s a t i o n  f o r  b u s i n e s s  loss to p r o p e r t y  o w n e r s  w h o s e  land has 
b e e n  t a k e n  o r  d a m a g e d  f o r  a p u b l i c  p r o je ct . T h e  Alattka Supr e me  
Court, in S t a t e  v. H a m m e r . 550 P . 2d 8 2 0  (Alaska 1976), recognized 
t h a t  a b u s i n e s s  is a f o r m  of p r o p e r t y  w h i c h  c a n n o t  b e  t a k e n  or 
d a m a g e d  u n l e s s  t h e  p r o p e r t y  o w n e r  is f u l l y  i n d e m n i f i e d  for t h e  
loss. T he c o u r t  r e c o g n i z e d  t h a t  j u s t  c o m p e n s a t i o n  is d et er m i n e d  
b y  w h a t  the p r o p e r t y  o w n e r  h a s  lost, n o t  w h a t  t h e  s ta t e h a s  
gained. How e ve r,  b e c a u s e  of t h e  s p e c i f i c  facts b e f o r e  it, the 
S u p r e m e  C o u r t  l i m i t e d  its h o l d i n g  to j u s t  c o m p e n s a t i o n  for 
t e m p o r a r y  l o s s  o f  b u s i n e s s  d u r i n g  r e l o c a t i o n  of t h a t  business.
It d i d  not a d d r e s s  a s i t u a t i o n  in w h i c h  l o n g  t e r m  b u s i n e s s  loss 
is p r o v a b l e  o r  w h e r e  a b u s i n e s s  h a s  b e e n  f o rc ed  t o  close its 
d o o r s  p e r m a n e n t l y  as a c o n s e q u e n c e  of t h e  S t a t e ' s  exe rc is e of the 
p o w e r  o f  e m i n e n t  domain.

s i n c e  the H a m m e r  decision, t h e  S t a t e  a n d  t h e  v a r i o u s  
m u n i c i p a l i t i e s  c o n d e m n i n g  p r o p e r t y  f or p u b l i c  p u r p o s e s  h a v e  
a t t e m p t e d  to c i r c u m v e n t  t h e i r  o b l i g a t i o n s  t o  f u l l y  i nd emnify 
p r o p e r t y  o w n er s for b u s i n e s s  loss. O v e r  t h e  years, u n c o un t ed  
b u s i n e s s e s  h a v e  b e e n  s e r i o u s l y  d a m a g e d  o r  d e s t r o y e d  as a 
c o n s e q u e n c e  o f  c o n d e m n a t i o n  f o r  p u b l i c  projects. F e w  of t h e s e  
p r o p e r t y  o w n e r s  h a d  t h e  e c o n o m i c  r e s o u r c e s  to l i t i g a t e  a c a s e  for 
p e r m a n e n t  lo ss  o f  b u s i n e s s  d a m a g e  to t h e  A l a s k a  S u p r e m e  Court. 
Hence, the i s s u e  of l o n g  t e r m  o r  p e r m a n e n t  b u s i n e s s  loss has not 
b e e n  ru le d upon.

Often, t h e  S t a t e  and m u n i c i p a l i t i e s ,  w h e n  e x e r c i s i n g  a 
d e c l a r a t i o n  o f  taking, r e fu se s to a p p r a i s e  and m a k e  a d e p o s i t  of 
e s t i m a t e d  j u s t  c o m p e n s a t i o n  fo r any b u s i n e s s  loss. Moreover, the 
s t at e a n d  v a r i o u s  m u n i c i p a l i t i e s  h a v e  o f t e n  r e s o r t e d  to
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'•lowballing" a p p r a i s a l s  so t h a t  t h e i r  d e p o s i t  o f  e s t i m a t e d  just 
c o m p e n s a t i o n  is low. W h e n  c h a l l e n g e d  in c o u r t  o n  t h i s  ~ssue, the 
c o n d e m n o r s  u s u a l l y  respond, t h a t  t h e  c o u r t  h a s  n o  j u r i s d i c t i o n  to 
r ev ie w t h e  a d e q u a c y  o f  t h e  deposit; t h a t  t h i s  is a m a t t e r  
e x c l u s i v e l y  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  c o n d e m n i n g  agency.

S ince 1971, the S t a t e  h a s  e n a c t e d  tlie U n i f o r m  R e a l  P r o p e r t y  
A c q u i s i t i o n  Act, w h i c h  p a r a l l e l s  t h e  F e d e r a l  1970 A c t  c o n c e r n i n g  
f e d e r a l l y  fund e d p ro j e c t s .  T h e  A c t  s e t s  f o r t h  s p e c i f i c  
g u i d e l i n e s  r e q u i r i n g  th e  c o n d e m n e r  t o  a p p r a i s e  p r o p e r t y  p r i o r  to 
i n s t i t u t i o n  of e m i n e n t  d o m a i n  p r o c e e d i n g s ;  to e n g a g e  in fair, 
g o o d  fa it h n e g o t i a t i o n s  p r i o r  to i n s t i t u t i n g  c o n d e m n a t i o n  
p r o c e e d i n g s ;  an d t o  a l l o w  p r o p e r t y  o w n e r s  a t  l e a s t  90 d a y s  to 
v a c a t e  t h e  p r e m i s e s  _after r i g h t  o f  e n t r y  h a s  b e e n  g r a n t e d  by the 
court. A l l  too often, t h e s e  m e a s u r e s  h a v e  b e e n  i g no re d o r  side 
step pe d b y  c o n de mn er s.  A l l  t h a t  t h e  F e d e r a l  A c t  d o e s  is to 
s im pl y a d m o n i s h  c o n d e m n e r s  t o  go a n d  t r e a t  t h e d r  s u b j e c t s  kindly. 
It is n o t  e n f o r c e a b l e  b y  a n y  c o u r t  action. T h e  S t a t e  A c t  has 
b e e n  i n t e r p r e t e d  s i m i l a r l y  b y  t he courts.

If th es e p r a c t i c e s  a r e  to b e  stopped, b o t h  T i t l e  34 a nd T i t l e  9 
of the A l a s k a  S t a t u t e s  n e e d  t o  be a m e n d e d  t o  m a k e  t h e  U n i f o r m  
A c q u i s i t i o n  A ct e n f o r c e a b l e  a n d  t o  r e q u i r e  full i n d e m n i f i c a t i o n  
of a p r o p e r t y  o w n e r  for a n y  p r o v a b l e  b u s i n e s s  loss l e g a l l y  caused 
b y  the e x e r c i s e  o f  t h e  p o w e r  of e m i n e n t  domain. It w o u l d  be 
d e s i r a b l e  if the U n i f o r m  A c q u i s i t i o n  A c t  w e r e  t o  b e  broadened, so 
t h a t  it appli es  t o  a ll s ta te  projects, n o t  t o  j u s t  t h o s e  w h i c h  
a r e  f e d e r a l l y  funded. Th e s t at e 's  o p p r e s s i v e  p r a c t i c e s  in 
w i n k i n g  a t  t he U n i f o r m  A c q u i s i t i o n  A c t  o c c u r  in b o t h  situations.

I am aware o f  t h e s e  p r a c t i c e s ,  h a v i n g  s p e n t  n i n e  y e a r s  as a trial 
a t t or ne y  w h o  c o n d e m n e d  la n d o n  b e h a l f  o f  t h e  G r e a t e r  A n c h o r a g e  
A r e a  B o r o u g h  and M u n i c i p a l i t y  of A n c h o r a g e ,  as w e l l  as s e v e n  
y ears as an a t t o r n e y  for condemnees.

T h e  p r o p o s e d  a m e n d m e n t s  t o  T i t l e  34 w o u l d  m a k e  t h e  A c t  a p p l i c a b l e  
to all S t a t e  p r o j e c t s  and w o u l d  r e q u i r e  the S t a t e  to a p p r a i s e  
b u s in es s  lo s s p r i o r  t o  i n s t i t u t i o n  of e m i n e n t  d o m a i n  proceedings.

The a me nd m e n t s  t o  T i t l e  9 w o u l d  r e q u i r e  th at  ^ p r o p e r t y  o w n e r  be 
f ully i n d e m n i f i e d  for any p r o v a b l e  b u s i n e s s  ..oss l e g a l l y  caused 
b y  condemna ti on ; w o u l d  g i v e  t h e  c o u r t s  j u r i s d i c t i o n  to r e v i e w  the 
a d e q u a c y  of any d e p o s i t  of e s t i m a t e d  j u s t  c o m p e n s a t i o n  in 
c o n j u n c t i o n  wi t h a d e c l a r a t i o n  of t a k i n g ?  an d w o u l d  r e q u i r e  that 
any c o n d e m n i n g  authority, s ta t e or m u n i c i p a l ,  c o m p l y  w i t h  the 
U n i f o r m  A c q u i s i t i o n  A c t  or its m u n i c i p a l  c ou nterpart.
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R e p r e s e n t a t i v e  J a m e s  Z a wa ck i 
M a r c h  19, 1990 
Pa ge  3

Th es e r e f o r m s  are l o n g  overdue. T h e  p r o p o s e d  a m e n d m e n t s  to Title 
34 and T i t l e  9 w o u l d  i n s u r e  t h a t  n o  c i t i z e n  b e  f o r ce d to p a y  a 
d i s p r o p o r t i o n  c o s t  for  a p u b l i c  project.

I w o u l d  b e  m o s t  a p p r e c i a t i v e  if y o u  c o u l d  s e e  fit to b ec om e a 
c o s p o n s o r  of H . B  537, w i t h  the a m e n d m e n t s  w h i c h  I h a v e  suggested. 
I u n d e r s t a n d  t h a t  a p u b l i c  h e a r i n g  will b e  h e l d  o n  the bill in 
th e H o u s e  A f f a i r s  C o m m i t t e e  at 9:00 a.m. on M a r c h  21, 1990.

At the  D i s t r i c t  7 R e p u b l i c a n  Convention, t h e  fol lo w in g resolution 
w as passed:

T h e  L e g i s l a t u r e  s h o u l d  en ac t  a s t a t ut e 
p r o v i d i n g  t h a t  if t h e  S t a t e  o f  A l a s k a  o r  any 
M u n i c i p a l i t y  t a k e s  o r  d a m a g e s  p r o p e r t y  f or 
p u b l i c  p u r p o s e  t h r o u g h  the p o w e r  o f  e m i ne nt  
domain, t h e  p r o p e r t y  o w n e r  is e n t i t l e d  t o  
full i n d e m n i f i c a t i o n  f o r  a n y  p r o v a b l e  
b u s i n e s s  l o s s  l e g a l l y  c a u s e d  b y  e x e r c i s e  of 
t h e  e m i n e n t  d o m a i n  power.

T h a n k s  f o r  y o u r  help.

Sincerely,

PLETCHER, WEINIG, 
L O T T R I D G E  & M O S E R

R A W/ ka a

R i c h a r d  A. W e i n i g



Introduced: 2/12/90
Referred: State Affairs, and Judiciary 6 - 1 B 3 3 A

BY REP. BOUCHER BY REQUEST 

IN THE HOUSE

•HOUSE BILL-NO. 537 
IN. THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION 
A BILL

For an Act-entitled: IlAa^Act .relating to the taking and compensation for
damage of property by the state; and providing for an 
effective dote.*'

BE IT ENACTED BYJTHE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 34.60.020 is amended to read;

Sec. 34.60.020. STATE AGENCIES TO ESTABLISH PROGRAM. State 
agencies ahall establish and provide the meana for implementing a 
program providing fa ir  and reasonable relocation and other payment for 
persons displaced as a result of^&edera lly asfliat ag/activ lties under­
taken by state agencies, to carry out relocation assistance programs

*

for persons displaced, and to provide payments to persona as a result 
of taking or damaging [ACQUISITION] of [REAL] property for activities 
of state agencies.

* Sec. 2. AS 34.60.040(a) is amended to read:
(a) When the taking or degasing [ACQUISITION] of [REAL] property 

for a|j adar,->l-ly-e3 3iyt-gd)program or project undertaken by a state 
agency w ill result in the displacement of a person, the state agency 
responsible for the program or project shall nako payment to the
displaced person, upon proper application aa approved by the state 
agency, for

(1)̂  actual reasonable expenses in moving a person, the
person's family, business, farm operation, or other personal property;

(2) actual direct losses of eangiblc personal property as a
‘ result of moving or discontinuing a business or farm operation, but

" \
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have been re q u ired  Co ra lo c a c a  cho p ro p e rty  as determ ined  by Che s ta te  
agencyi and

(3) actual reasonable expenses In searching for a replace­
ment business or farm,

* Sec. 3. AS 34.60.050 is amended to reads
Sec. 34.60.050. REPLACEMENT HOUSING FOR HOMEOWNERS. (a) In 

addition Co paymcnt-s ocfcerwl»« -authorised by this chapter, the state 
agency shall make an additional payment not to exceed $22,500 {,) to a 
displaced person vho is displaced from a dwelling actually owned and
occupied by the person for not leas chan 180 daya before the in itia­
tion of negotiations for fch* acquiaicion of the property. This addi­
tional payment must (SHALL) Include the following elementsi

(1) the amount, i f  any, that {WHICH), vhon added to the
taking {ACQUISITION) coBt of Che dwelling taken [ACQUIRED) by the
Btate agency, equals the reasonable cost of a comparable replacement
dwelling chat (WHICH) is a decent, safeA and Banitary dwelling ade­
quate to acconnodate th« displaced person, la reasonably accessible to 
public services and places ot employment̂  and is available on the 
private marked a ll determinations required to carry out this para­
graph ahall ba made in accordance vith standards eatablishad by the 
state agancy making Che additional payment!

(2) the amount, i f  any, that {WHICH) w ill compensate the
displaced parson for any increased interest costs that (WHICH) the
displaced person is required to pay for financing the taking [ACQUISI­
TION) of the comparable replacement dvallingj this amount may be paid 
only i f  Cho dwelling taken [ACQUIREDJ by the ofcaco agency was encum­
bered by a bona fide mortgage that {WHICH) was a valid lien on tha 
dwelling for not less than 180 day* before the initiation of negocia- 
tions for the caking [ACQUISITION) of tha dwelling! and



takinR [ACQUISITION] of the dwelling; and
(3) reasonable expenses incurred by the displaced person 

for evidence of t i t le ,  recording fees, and other closing costs inci- 
dent to the purchase of the replacement dwelling, but not including 
prepaid expenses.

(b) The additional payment, authorized by (a) of thiB section may 
be made only to a displaced person who purchases and occupies a re­
placement dwelling that [WHICH] is decent, safe^ and sanitary not 
later Chan the end of the one-year [ONE YEAR] period beginning on the 
date on which the person receives from the state agency final payment 
of a ll costs of the taken dwelling [ , ]  or the date on which the person 
moves from the taken [ACQUIRED] dwelling, whichever is the later date.

* Sec. 4. AS 34.60.060 is amended to read:
Sec. 34.60.060. REPLACEMENT HOUSING FOR TENANTS AND OTHERS. In 

addition to amounts otherwise authorized by this chapter, the state 
agency shall make a payment to or for a displaced person displaced 
from a dwelling, who is not eligible to receive a payment under 
AS 34.60.050, i f  tho dwelling was actually and lawfully occupied by 
the displaced person for not less than 90 days before the in itia tion  
of negotiations fo r taking [ACQUISITION OF] the dwelling. The payment 
shall be either

(1) the amount necessary te enable the displaced person to 
lease or rent for a period not to exceed three years and cix months 
[ , ]  a decent, safe, and sanitary dwelling of standards adequate to 
accommodate the displaced person in areas not generally less desirable 
in regard to public u tilit ie s  and public '.and commercial fa c ilitie s , 
and reasonably accessible to the person's place of employment, but not 
to exceed $5,250; or

(2) the amount necessary to •nebi* tha displaced person to

" \HBQ537A O- HB 537
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V yy\*X<. a C/peon /Oay»vie»iV, c/*SC i l s
AS 34.60.050<e><3), on the- purchase ot a decent, safe, and aenitarj
dwelling of .standard* adequate -to .accommodate the displaced parson It
areas not generally less desirable in regard to public u tilities anc
public and commercial facilities, but not to exceed $5,250,

* Sec. 5. AS 34,60.070 ia amended to readt

Sec. 34.60.070. EXPENSES INCIDENTAL TO TRANSFER OP PROPERTY.
The stare mgatrcy, -as- soon «8 ^pxflct*cabl« lifter the data of payment ol 
the purchase price or the data of deposit in court of funds to satisfy 
the award of compensation in a condemnation proceeding to take or 
conpensatu for damage to [ACQUIRE REAL] property, whichever ia the 
aarlier, shall reimburse the owner, to the extent the department 
considers fa ir and reasonable, for expenses necessarily incurred for

(1) recording fees, transfer taxes, and similar axpenses 
incidental to conveying the [REAL] proparty to the state sgencyi

(2) penalty costs for prepayment of a preexisting recorded 
mortgage entered into in good faith encumbering the real property, i f  
Che mortgage vaa a valid lien on the property for not leaa than 180 
days before the initiation of negotiations for tha acquisition of the 
property! and

(3) tha pro rata portion of [REAL] property taxes paid that 
[WHICH] are allocable to a period subsequent to the date of vesting 
title  in the state (,] or the effective date of pooanssion of tha 
[REAL] property by tha state agency, whichever ia Che earlier,

* Sec. 6, AS 34.60.080(a) i t  amandcd to readt
(u) Tha state courc having Jurisdiction of a proceeding insti­

tuted by the state agency to taka [ACQUIRE REAL] property by condemna­
tion shall award the owner of a [ANY] right to, or t it le  to, or inter­
est in, tha [REAL] property a sum that [WHICH! w ill in the opinion of 
thtr-gouga-reJ.mhi.irs,B-th»-4>wmir-f&ĝ reajonflbit 'eggt t , dl-tbuiaMauu^"?!!^

t w

1



the court reimburse the owner for reasonable costs, disbursements  ̂ and 
* expenses, -including■ reasonable- attorney, appraisalx and engineering 
fees [, ]  actually incurred because of the condemnation proceedings, i f

(1) the fin a l Judgment is that the state agency cannot take 
[ACQUIRE] the [REAL] property by condemnation; or

(2) the proceeding is abandoned by the state agency.
* Sec. 7. AS 34.60.090(a) is amended to read;

(a) When the t aking or damaging [ACQUISITION] of [REAL] property 
for a program or project undertaken by a state agency for a /fetkrra-Hy 
•assist ed]program or project undertaken by the state agency w ill result 
in the displacement of a person [ON OR AFTER JANUARY 2, 1971], the
state agency shall provide a relocation assistance advisory program 
fcr displaced persons that [WHICH] offers the services described in
(c) of this section, i f  the state egency determines that a p; 
occupying property immediately adjacent to tho [REAL] property taken 
[ACQUIRED] is caused substantial economic injury because of the taking 
[ACQUISITION], i t  may offer the occupa relocation advisory services 
under the program.

* Sec. 8. AS 34.60.120 is  amended to read;
Sec. 34.60.120. UNIFORM [REAL] PROPERTY TAKING AND DAMAGE COM­

PENSATION [ACQUISITION] POLICY. A state agency or other entity taking 
or damaging [ACQUIRING REAL] property for £ £JUfY] project or program

~  - j
in wnichr federfll -o-r -f  cder al—aAdf funds are used shall to the greatest 
extent practicable comply with the following policies:

(1) Every reasonable effort aha"1.! be made to expeditiously 
take or make compensation for [ACQUIRE, by negotiation.

(2)* Property to be taken o~ daaagidTREAL PROPERTY] shall 
be appraised before the in itia tion  of and the owner or a
designated representative shall be given ^n vpppjrttmity to accompany 

HB0537A *3* HB 537
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(3) Before che-initiation of negoclatlona for (RIAL) prog* 
ercy, an amount shall be established. that ..[WHICH! Is reasonably bo* 
lloved to ba Just compensation for the (REAL] property taken or 
damaged, and that amount shall be offered for the property. In nc 
event shall the amount be less than the approved appraisal of the fair 
market value of tha property. A decreaae or increase in the fair 
market value of (REAL] property before tbe .daoe-o'f valuation caused by 
the public improvement for which the property is taken (ACQUIRED] or 
by the likelihood that the property would be taken (ACQUIRED] for or 
damaged by tha improvement, other than that due to physical deterio­
ration within the reasonable control of the owner, w ill be disregarded 
in determining the compensation for the property. Tha ownar of the 
(REAL] property Co be taken [ACQUIRED] shall be provided with a writ­
ten statement of, and a summary of the bssiE for, the amount estab­
lished as Just compensation.

(4) An owner may not be required to surrendar possession of 
(REAL] property before the state agency concerned pay a the agreed 
purchase price -or -deposits with the court in accordance with applica­
ble lav, for the benefit of the owner, an amount not less than the 
approved appraisal of the fa ir market value of the property [,] or the 
amount of the award of compensation in the condemnation proceeding for 
the property,

(5) The construction or development of a public improvement 
shall be so scheduled that, to Che greatest extent practicable, a 
person lawfully occupying (REAL] property is not required to nova from 
a dwelling, assuming a replacement dwelling w ill ba available, or to 
move Che person's business or farm operation f,J without at least 90 
days' written notice of the date by which the move is required,

(W—rf-an ewnoy or tenant' la po*taitc»d--t»-ofroupy-*he-tREAH 
-6-
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1 (6) I f  an owner or tenant is permitted to occupy the [REAL]
2 taken or damaged property [ACQUIRED] on a rental basis for a short
3 term or for a period subject to termination by the state agency on
4 uhort notice, the amount of rent required shall not exceed the fa ir
5 rental value of the property to a short-term occupier.
6 (7) In no event may the time of condemnation be advanced or
7 negotiations or condemnation and the deposit of funds in court for the
8 use of the owner be deferred, nor any other coercive action be taken
9 in order to compel an agreement on the price to be paid for the taking

10 or damage to property.
11 (8) I f  an interest in [REAL] property is to be t aken or
12 damaged [ACQUIRED] by exercise of the power of e'-iinent domain, formal
13 condemnation proceedings shall be instituted. The [ACQUIRING] sta.e
14 agency may not intentionally make i t  necessary for an owner to insti-
15 tute legal proceedings to prove the fact of the taking or damage of
16 the [REAL] property-.

* - ' I ' '17 (9) I f  the taking -or damage [ACQUISITION] of only part of
18 the property vould leave Its owner with an uneconomic remnant, an
19 offer to take [ACQUIRE] tho entire property shall be made.
20 * Sec. 9. AS 34.60.130(a) is amended to read:
21 (a) Notwithstanding another .[ANY OTHER] provision of law, i f  a
22 state agency takes an [ACQUIRES ANY] interest in real property, the
23 state agency must take [ACQUIRE] at least an equal interest in a ll
24 buildings, structures, or other improvements located upon tho real
25 property that [WHICH] the state agency requires to be removed from the
26 real property or that [WHICH] the state determines w ill be
27 adversely affected by the use to which ihe-r-ea’tj'jproperty w ill bo put.
28 * Sec. 10. AS 34.60.130(b) ia amended to readi
’29 (b) For the purpose of determining juat-^cpeipansation to be paid

• :KB0537A °7 ’ HB 537
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[ACQUIRED] under (a) of chie section, the building, structure .̂ a> 
ocher improvement is considered to be a. part of the real property c< 
be taken [ACQUIRED] notwithstanding tha right or obligation of i 
tenant, as against the owner of another [AN! OTHER] interest in the 
real property, to remove the building, etructujaA or improvement at 
tha expiration of the tenant's cent, and the fa ir market value that 
[WHICH] tha building, structure^ or improvement contribute# to the 
fair market value of the real property to ba taken [ACQUIRED], or tha 
fair market value of the building, structur«A or improvement for re­
moval from chi*. real property, whichever ia the greater, ahall be paid 
to cho tenant.

* Sec, II, A3 34.60.150 is amended to readt
Sec. 34.60.150. DEFINITIONS. In this chapter

(]> "business" means any lawful activity, excepting a farm 
operation, conducted primarily

(A) for the purchase, sale, leaseA and rental of
I

personal and real property, and manufacture, processing, or
marketing of products, cotmodiciaa, or any other personal proper­
ty i

(B) for the sale of services to the public*
(C) by a nonprofit organization! or
(D) for assisting, solely for the purpose of AS 34.- 

60.040(a), in the purchase, sale, resale, manufacture, process­
ing, or narkeelng of products, comoditias, personal property, or 
services by the erection and maintenance of an outdoor advertis­
ing display, whether or not the display is located on the prem­
ises on which any of tha above activities are conducted!

(2) "displaced person" naans a [ANT] any person vho [, ON
CT-;lfTgR--TW[UAR¥—gT~t9-7-ir~C0VU8--auBr' [REAL] pmpm iyU i

-8-
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OR AFTER JANUARY 2, 1971] movftfl from [REAL] property, or move8 per­
sonal property from [REAL] property, as a result of tlie takinR [ACQUI­
SITION] of the [REAL] property, in whole or in part, or as a result of 
the written order of the state agency to vacate [REAL] property, for a 
program or project undertaken by the state agency, and solely for the 
purpose of AS 3d.60.040(a) and 34.60.090, as a result of the taking 
[ACQUISITION] of, or as a result of the written order of a state 
agency to vacate other [REAL] property cn which the person conducts a 
business or farm operation for the program or project;

(3) "faro, operation' means any activity conducted solely or
primarily for the production of one or more agricultural products or

«
commodities, including timber, for sale or home use, and customarily 
producing these products or commodities in sufficient quantity to be 
capable of contributing materially to the operator's support;

(4) "mortgage'' means those classes of liens commonly given 
to secure advances on, or che unpaid purchase price of, real property 
[ , ]  under tha law of the state in which the real property is located, 
together with the credit instruments, i f  any, secured by the property;

(5) "person" means an individual, partnership, corporation, 
or association;

r  "state agency" means a department, agency, instrumen-
ta lity A corporate authority of the state, or a po litica l subdivision 
of che state, or a department, agency, instrumentality or authority of 
two or more po litica l subdivisions of the state participating in 
federally assisted program*.

* Sec. 12. AS 34.60.100 i f  repealed.
* Sec. 13. This Act takei effect immediately under AS 01.10.010(c).

—* [  (s') *■■»-./
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AS 09.055 is a m e n d e d  as follows;

* S e c t i o n  14., A S  0 9 . 5 5 . 3 1 0  is a m e n d e d  to read;

Sec. 0 9. 55 . 31 0.  H E A R I N G .  (a) T h e  j u r y  c r  m a s t e r  

s hall h e a r  t h e  a l l e g a t i o n s  a n d  e v i d e n c e  of p e r s o n s  

• i n t e r e s t e d  a n d  s h a l l  a s c e r t a i n  a n d  asse ss  t h e  

following;

(1) t h e  v a l u e  o f  t h e  p r o p e r t y  s o u g h t  t o  be 

conde mn ed , a n d  a l l  i m p r o v e m e n t s  o n  it p e r t a i n i n g  t o  the 

realty, a nd of e a c h  s e p a r a t e  e s t a t e  o r  i n t e r e s t  in it; 

if it c o n s i s t s  o f  d i f f e r e n t  p arcels, the v a l u e  o f  each 

p a r c e l  a n d  e a c h  e s t a t e  c r  i n t e r e s t  in e a c h  p a r c e l  shall 

b e  s e p a r a t e l y  a s s e s s e d ?

(2) i f  t h e  p r o p e r t y  s o ug h t to b e  c o n d e m n e d  

c o n s t i t u t e s  o n l y  a  p a r t  o f  a l a r g e r  parcel, t h e  damages 

w h i c h  w i l l  a c c r u e  t o  t h e  p o r t i o n  n o t  s ou g ht  to be 

c o n d e m n e d  b y  r e a s o n  of i ts s e v e r a n c e  from t h e  p o r t i o n  

s o u g h t  t o  b e  c o nd em n ed , a n d  t h e  c o n s t r u c t i o n  o f  the 

i m p r o v e m e n t s  in t h e  m a n n e r  p r o p o s e d  b y  t h e  p laintiff?

(3) s ep arately, h o w  m u c h  the p o r t i o n  n o t

s o u g h t  t o  b e  c o n d e m n e d  a n d  e a c h  e s ta te  o r  i n t e r e s t  in

it w i l l  b e  b e n e f i t t e d ,  if a t  all ,  b y  t h e  c o n s t r u c t i o n

of t h e  i m p r o v e m e n t s  p r o p o s e d  b y  th e p l a i n t i f f ?  and, if

t h e  b e n e f i t  is e q u a l  t o  t h e  d a m a g e s  a s s es s ed  u n d e r  (2)

of t h i s  section, t h a  o w n e r  o f  r t h e  p arcel s ha ll  be

.allowed no d a m a g e s  e x ce pt  t h a  •value of the p o r t i o n

taken? b u t  if t h e  b e n e f i t s  a r e  less th an  t h e  d a m a g e s  so

assessed, the f o r m e r  sh a ll  b e  d e d u c t e d  f r o m  t h e  l a t t e r
'\



a nd t h e  r e m a i n d e r  s h a l l  be the o n l y  rilaraages a l l o w e d  in
/

a d d i t i o n  t o  t h e  value;

(4) if th e p r o p e r t y  s o u g h t  to b e  c o n d e m n e d  

is f o r  a r a i l r o a d ,  t h e  co st  of g o o d  a n d  s u f f i c i e n t  

f e n c e s  a l o n g  t h e  line o f  t h e  r a i l r o a d ,  a n d  t he c o s t  of 

c a t t l e . g u a r d s  w h e r e  f en ce s  m a y  c r o s s  t h e  line of t h e  

railroad.

(51 the full a m ou nt  o f  b u s i n e s s  lose a n d/ o r 

lo ss  o f  g o o d w i l l  l e g a l l y  c a u s e d  b v  e x e r c i s e  of the 

p o w e r  of e m i n e n t  d o m a i n .

(b) "As f a r  as p r a c t i c a b l e ,  c o m p e n s a t i o n  s h a l l  be 

a s s e s s e d  f o r  e a c h  s o u r c e  o f  d a m a g e s  separately.

Sec. 15. A S  0 9. 43 0 is a m e n d e d  t o  read;

Sec. 09.55 .4 30 .  C O N T E N T S  O F  D E C L A R A T I O N  OF 

T A K IN G.  T h e  d e c l a r a t i o n  o f  t a k i n g  s h a l l  c o n t a i n

(1) a s t a t e m e n t  o f  t h e  a u t h o r i t y  u n d e r  w h i c h  

t h e  p r o p e r t y  o r  a n  i n t e r e s t  i n  i t  is taken?

(2) a  s t a t e m e n t  o f  t h e  p u b l i c  u s e  f o r  w h i c h  

t he p r o p e r t y  o r  an i n t e r e s t  i n  i t  is taken?

(3) a d e s c r i p t i o n  o f  t h e  p r o p e r t y  s u f f i c i e n t  

for t h e  i d e n t i f i c a t i o n  o f  ifej

(4) a s t a t e m e n t  o f  t h e  e s t a t e  or i n t e r e s t  in 

t h e  p r o p e r t y ;

(5) a m a p  or 

t h e  p r o p e r t y ?

l o c a t i o n  of
v



(6) a s t a t e m e n t  o f  t h e  a m o u n t  of m o n e y

e s t i m a t e d  b y  t h e  p l a i n t i f f  t o  b e  just c o m p e n s a t i o n  for

t h e  p r o p e r t y  o r  t h e  i n t e r e s t  i n  it;

(7) a s t a t e m e n t  t h a t  t h e  p r o p e r t y  is t ak en

b y  n e c e s s i t y  for a p r o j e c t  l o c a t e d  in a  m a n n e r  w h i c h  is

most, c o m p a t i b l e  w i t h  t h e  g r e a t e s t  pukilic g o o d  a n d  the 

l e a s t  p r i v a t e  i n j u r y  incl uding, b ut riot limited the 

full_ a m o u n t  of b u s i n e s s  l os s a n d / o r  los e of g o o d w i l l  

l.e.ga 11 y__caused bv. e x e r c i s e  of. t he p o w e r  of em i n e n t  

d o m a i n .

Sec. 3. A S  0 9 . 5 5 .4 40  is a m e n d e d  t o  read:

Sec. 09.55.440. V E S T I N G  O F  T I T L E  A N D  

C OM PE N S A T I O N ,  (a) U p o n  t h e  f i l i n g  o f  t h e  d e c l a r a t i o n  

o f  . a k i n g  a n d  t h e  d e p o s i t  w i t h  t h e  c o u r t  of t h e  a mo u nt  

o f  t h e  e s t i m a t e d  c o m p e n s a t i o n  s t a t e d  in tha 

declaration,, t i t l e  t o  t h e  e s t a t e  as s p e c i f i e d  i n  t h e  

d e c l a r a t i o n  v e s t s  in t h e  p la in t i f f ,  a n d  th at  p r o p e r t y  

is c o n d e m n e d  and t a k e n  f o r  t h e  u s e  of t h e  plaint if f,  

a n d  t h e  r i g h t  t o  j u s t  c o m p e n s a t i o n  f o r  it v e s t s  in the 

p e r s o n s  e n t i t l e d  t o  it. T h e  c o m p e n s a t i o n  shall b e  

a s c e r t a i n e d  and a w a r d e d  in' t h e  p r o c e e d  a n d  e s t a b l i s h e d  

b y  judgment, t h e  j u d g m e n t  s h a l l  i n c l u d e  i n t e r e s t  at 

t h e  r a t e  s e t  o ut in A S  0 9 . 3 0 . 0 7 0  o n  t h e  a mo un t final l y 

a w a r d e d  w h i c h  e x c e e d s  the _amount..j)aicl in to  c o u r t  u n d e r  

t h e  d e c l a r a t i o n  of taking. ~The I n t e r e s t  runs f r o m  tha 

d a t e  t i t l e  v e s t s  t o  t h e  d a t e  o f  p a y m e n t  of the 

judgment.



(b) U p o n  m o t i o n  o f  a p a r t y  in i n t e r e s t  a nd notice 

to all p a r t i e s ,  t h e  c o u r t  s h a l l  [may] o r d e r  t h a t  the 

m o n e y  d e p o s i t e d  o r  a p a r t  o f  it b e  p a i d  i m me d i a t e l y  to 

t he p e r s o n  o f  p e r s o n s  e n t i t l e d  t o  it o r  a n  a c c o u n t  of 

th e ju st  c o m p e n s a t i o n  t o  b e  a w a r d e d  in t h e  proceedings. 

If t h e  c o m p e n s a t i o n  f i n a l l y  a w a r d e d  e x c e e d s  t h e  amount 

of m o n e y  d e p o s i t e d ,  t h e  d e p o s i t  s ha l l b e  o ff se t  a g a in st  

t h e  award. I f  t h e  c o m p e n s a t i o n  f i n a l l y  award ed  is less 

t h a n  t h e  a m o u n t  o f  m o n e y  d e p o s i t e d ,  t h e  c o u r t  s ha l l 

e n t e r  j u d g m e n t  in f a v o r  of t h e  p l a i n t i f f  and a g a i n s t  

th e p r o p e r ' p a r t i e s  f or the a m o u n t  o f  t h e  excess.

Sec. 16. A S  0 9 . 5 5 . 4 5 0  is a m e n d e d  t o  read:

Sec. 0 9 .5 5. 45 0 . R I G H T  O F  E N T R Y  A N D  POSSESSION.

(a) U p o n  t h e  f i l i n g  o f  t h e  d e c l a r a t i o n  of t a k i n g  and 

t h e  d e p o s i t  o f  t h e  e s t i m a t e d  c o m p e ns at io n,  the c ou rt  

may, u p o n  m o t i o n ,  f ix t h e  t i m e  d u r i n g  w h i c h  a n d  t h e  

t e r m s  u p o n  -which t h e  p a r t i e s  in p o s s e s s i o n  are r e q u i r e d  

to s u r r e n d e r  p o s s e s s i o n  to t h e  p e t i t i o n e r .  However, 

t h e  r i g h t  o f  e n t r y  shall n o t  b e  g r a n t e d  t h e  p l a i n t i f f  

u n ti l t h e  r u n n i n g  of t h e  t i m e  f o r  t h e  d e f e n d a n t  t o  file 

an o b j e c t i o n  t o  t h e  d e c l a r a t i o n  of t a k i n g  or un t il  

a f t e r  t h e  h e a r i n g  on a n y  o b j e c t i o n  t o  t h e  d e c l a r a t i o n  

of t a k i n g  if t h e  o b j e c t i o n  is m a d e  in the time a l l ow ed  

by law. T h e  c o u r t  ■ ■ Shg^ff^;dra»t;^he ri gh t of entry 

until it determines, t h a t ' t n e ^ ~ t f i ^ t TT<>f e s t i m a te d -just 

c o m p e n s a t i o n  .deposited.pursuant^to. AS .09.,,55.440(a) is 

adecrhate j u s t  c o m p e n s a t i o n  for all p r o perty, real or
\  V



p e rs on al , w h i c h  h aa been..taken.or.flaraagg-1. W h e r e  the 

p a r t y  in p o s s e s s i o n  w i t h d r a w s  any p a r t  of the award and 

r e m a i n s  in posse ss io n,  th e c o u r t  m a y  fix a r e a s o n a b l e  

r e n t a l  f o r  t h e  p r e m i s e s  t o  b e  pa id  b y  t h a t  p a r t y  to the- 

p l a i n t i f f  d u r i n g  s u c h  possession.

(b) T h e  c o u r t  m a y  d i r e c t  the p a y m e n t  of 

d e l i n q u e n t  t a x e s  a n d  s p e c i a l  a s s e s s m e n t s  o u t  of the 

a m o u n t  d e t e r m i n e d  t o  be j u s t  compensation, and m a k e  

o r d e r s  w i t h  r e s p e c t  to encumbrances, liens, rents, 

i nsurance, and o t h e r  char ge s as are ju st  and equitable.

(c) T h e  r i g h t  t o  t a k e  p o s s e s s i o n  and t i t l e  in 

a d v a n c e  of f inal j u d g me nt  w h e r e  a d e c l a r a t i o n  o f  t ak in g 

is f il ed  is in a d d i t i o n  t o  a n y  o th er  r i g h t s  to take 

p o s s e s s i o n  p r o v i d e d  in AS 0 9. 55.240 —  09.55.460.

Sec. 18. 0 9 . 5 5 . 4 6 0  is a m e n d e d  to read:

Sec. 05.44.460. E F F E C T  O F  APPEAL. (a) N o  a ppeal 

o r  a b o n d  o r  u n d e r t a k i n g  g i v e n  op e ra te s to p r e v e n t  or 

d e l a y  t h e  v e s t i n g  of title t o  real p r o p e r t y  o r  th e  

r i g h t  t o  p o s s e s s i o n  of it.

(b) T h e  p l a i n t i f f  m a y  n o t  be d i v e s t e d  of a t i t l e  

o r  p o s s e s s i o n  a c q u i r e d  e x c e p t  where t h a  court finds 

t h a t  X U  t h e  p r o p e r t y  was n o t  ta ke n b y  n e c e s s i t y  for a 

p u b l i c  u s e  or p u r p o s e  in a m a n n e r  c o m p a t i b l e  w i t h  the 

g r e a t e s t  p u b l i c  g o o d  and t h e  .least p r i v a t e  injury; (2) 
t h e  a m o u n t  of e s t i m a te d jus t -compensation d e p o s i t e d  

p u r s u a n t  t o  AS 0 9 . 5 5 , 4 4 0 ( a S _ i s . a d e q u a t e . (3) the State 

of A l a s k a  to comply w i t h  AS 34.60.010 -- 150;



m  a . m u n i c i p a l  c o r p o r a t i o n f a i l a d ^ o _ & o m p I y_ wlth 

m u n i c i p a l  o r d i n a n c e s  c o n c e r n i n g  r e l o c a t i o n  a s si st a n c e  

p r . r_eal-K>ropertv a c q u i s i t i o n  prac_tlg_gg-wM g h _  are 

s u b s t a n t i a l l y  s i m i l a r  t o  A $ _ . 3 4 ^ £ Q _ , _ Q 1 0 - o r  (51 

p l a i n t i f f  f a i l e d  to c o m p l y  w i t h  A S  0 9 . 5 5 , 2 7 5 . In the  

v e n t  of t h a t  finding, t h e  c o u r t  s h a l l  e n t e r  the 

j u d g m e n t  n e c e s s a r y  t o  (1) c o m p e n s a t e  t h e  p a r so ns  

e n t i t l e d  t o  it f o r  t h e  p e r i o d  d u r i n g  w h i c h  the p r o p e r t y  

w a s  in t h e  p o s s e s s i o n  of t h e  plaint if f , (2) r e c o v e r  for 

t h e  p l a i n t i f f  a n y  a w a r d  p a i d  t o  a n y  person, an d  (3) 

o r d e r  t h e - p l a i n t i f f  t o  r e s to re  t h e  p r o p e r t y  to t h e  

c o n d i t i o n  in w h i c h  it e x is t ed  a t  t h e  t i m e  of the filing 

of t h e  d e c l a r a t i o n  o f  t a k i n g  u n l e s s  s uc h r e s t o r a t i o n  is 

impossible, i n  w h i c h  c a s e  t h e  c o u r t  shall award dama g es  

to t h e  p r o p e r t y  p e r s o n s  as c o m p e n s a t i o n  for any 

d i m i n u t i o n  i n  t h e  v a l u e  o f  t h e  p r o p e r t y  c au se d b y  t h e  

p l a i n t i f f ' s  w r o n g f u l  po ssession.
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W i l l i a m  H. S a t t h r h e r g . J r . i;ax(9»7>452-3088
William R. Sallcrbcrg. J r. \  I TOR NIIY AT LAW

709 FOURTH AVENUEM ichae l A . Hraw

R0nald M0r0nl FAIRBANKS. ALASKA 99701 ^  2 3 ln'38?(907) 452-4454

M a r c h  18, 1987

The H o n o r a b l e  J o h n  B. "Jack" Coghill 
T he A l a s k a  State S e n at e 
A l as ka  S t a t e  L e g i s l a t u r e  
P o uc h V  (MS 3100)
Juneau, A K  99811

RE: P r o p o s e d  L e g i s l a t i o n  E m i n e n t  D o m a i n  C o n d e m n a t i o n

Dear S e n a t o r  Coghill:

P u r s u a n t  t o  our t e l e p h o n e  c o n v e r s a t i o n  of Monday, March 
2, .1987, this l e t te r is to o u t l i n e  for y o u r  cons id er at i on
some p r o b l e m s  w h i c h  I p e r c e i v e  w i t h  r e s p e c t  to the handling 
of c o n d e m n a t i o n  ca se s in Alaska.

Sp e ci fi ca ll y,  u n d e r  A l a s k a  law, as e s t a b l i s h e d  both
c o n s t i t u t i o n a l l y  and  b y  statute, c o n d e m n a t i o n  c ases r ep resent 
a v e r y  s p e ci al  ins ta nc e in vo l vi ng  t h e  g o v e r n m e n t ' s  tre at me nt  
of. its citizens. A r t i c l e  I, S e c t i o n  18 of the Alaska
C o n s t i t u t i o n  p r o v i d e s  tha t p r i v a t e  p r o p e r t y  m a y  n ot be taken
or d a m a g e d  by t h e  State of A l a s k a  w i t h o u t  j u s t  compe ns at io n 
b e in g offered. A l t h o u g h  this mandate, by a n d  of itself, is 
meritorious, the fact of t h e  m a t t e r  is t h a t  the 
a d m i n i s t r a t i o n  of c o n d e m n a t i o n  m a t t e r s  b y  t h e  St a te  of Alaska 
leaves m u c h  to b e  d e s i r e d  at thi s time.

As y o u  a re aware, I hav e w o r k e d  in t h e  field of 
emm in en t d o m a i n  s in ce  1976, and h a v e  don e w o r k  for both the
c o n d e m n o r  and the condemnee. I c o n s i d e r  m y  w o r k  in the field
to be r e l a t i v e l y  extensive, and h a v e  b e e n  i n v o l v e d  with 
p r o c e e d i n g s  r a n g i n g  from the m o s t  s i mp le  of t a ki ng s to the 
e x t r e m e l y  complex. Over the years, c e r t a i n  p ro bl e m s  have
p r e s e n t e d  themselves.

P e rh ap s one of the g r e a t e s t  p r o b l e m s  in the field of 
c o n d e m n a t i o n  rests in the area of h a v i n g  t h e  c a s e  p r o c e e d  to 
ju d gm en t w i t h  p a y m e n t  to the condemnee. V i r t u a l l y  all cases 
w hi ch  h a v e  b e e n  t a k e n  thro u gh  trial in the fi e ld  of eminent 
d o m a i n  h a v e  be en  a p p e a l e d  by the S t a t e  of A l a s k a  in the event 
of an a d v e r s e  v e r d i c t  to the State. B e c a u s e  the State of 
A laska is no t r e q ui re d by law to p o s t  a b o n d  n e n di n g an
appeal to the S u p r e m e  Court, it is a s i mp le  e x e r c i s e  to file
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an appeal and thus d e l a y  the s e t t l e m e n t  of a cas e for well 
o v e r  an ad di t i o n a l  year. Du ring the appeal time, the 
l a n d o w n e r  co nt in ue s to i nc ur  s ub st a n t i a l  at t or n e y ' s  fees. 
Furthermore, d u ri n g appeal, in the past, a t t o r n e y ' s  fees 
i n c u r r e d  h a v e  not b e e n  c o m p e n s i b l e  e v e n  t h ou g h the landowner 
h a s  r e c e i v e d  its a t t o r n e y ' s  fees b e f o re  lower court 
proc ee di ng s.  As such, t h e  St at e is g iv en  a very p o te n t 
w e a p o n  to compel a s e t t l e m e n t  by s im pl y filing an appeal, 
k n o w i n g  full well t h a t  the l a n d o w n e r  g e n e r a l l y  will have to 
e x p e n d  b e t w e e n  five to t w e n t y  t h o u s a n d  d o l l a r s  ($5,000 
$20,000) for a p p e l l a t e  b r i e f i n g  which, mos t likely, will not 
be r e i m b u r s e d  u n d e r  t h e  c u r r e n t  s tate of the law.

A n o t h e r  area of e m i n e n t  d o m a i n  w h i c h  has c au se d  serious 
c o n c e r n  as of r e c e n t  has b e e n  in t he area of miner al  and 
m a t e r i a l s  resources. A l t h o u g h  the l a n d o w n e r  is c a p ab le  of 
s e l l i n g  the re so u r c e  on a u n i t  ba si s in the mark e tp la ce , the 
S t at e of A l a s k a  a p p r a i s e s  t h e  p r o p e r t y  u si ng  a simp le  real 
e s t a t e  form ul a of b e f o r e  and a f te r values, e s s e n t i a l l y  not 
t a k i n g  into c o n s i d e r a t i o n  the u n i t  v a l u e  of th e material. A 
c l a s s i c  e x am pl e  of t h i s  o c c u r r e d  in N o m e  w h e r e  the State of 
A l a s k a  u t i l i z e d  on t h e  H a s t i n g s  C r e e k  Proj ec t sever al  to ns  of 
m aterial, but - o f f e r e d  the l a nd ox me rs  o nl y s u r f a c e  v a l u e  for 
t h e  property. The S t a te  a g r e e d  on t h e  Nome P r o j e c t  th at  the 
m a t e r i a l  h ad d i s t i n c t  value, moreover, and f u r t he r stated 
t h a t  one of the m a j o r  reaso n s for c o n d e m n i n g  the parcel, 
w h i c h  w as owned b y  A l l e n  V e z e y  and t he B er i ng  Strai ts  N a ti v e 
Corporation, w as to o b t ai n  t h e  so urce of material.

A n o t h e r  area of c o n c e r n  in m i n e r a l  and ma te r i a l s  
a c q u i s i t i o n  exists. W h e n  mat er ia l and m i n e r a l  pr op e r t i e s  
w h i c h  are k no wn  to exist are c o n d e m n e d  by the State of 
Alaska, an o b l i g a t i o n  s ho ul d be p l a c e d  upon t he State, by 
statute, to do a r e a s o n a b l e  s u b s u r f a c e  e v a l u a t i o n  of the 
parcel. To date, t h e  S ta t e of A l a s k a  has s i m p l y  insisted 
t h a t  the r e s p o n s i b i l i t y  is t h a t  of t h e  l a n d o w n e r  to h i r e  the 
d r i l l i n g  experts, geologists, or th e like, k n o w i n g  full well 
t h a t  subst an t ia l c o s t s  m i g h t  be e n t a i l e d  in e m p l o y i n g  such 
r esources. Again, t h e  l a n d o w n e r  has be en  faced w i t h  the 
burden, as oppo se d t o  the S t a t e  of Alaska, in e v a l u a t i n g  the 
property, and the N o m e  cases cited are a n o t h e r  example.

An area of c u r r e n t  a buse of e m i n e n t  d o m a i n  p e r t a i n s  to 
the d e p o s i t  made b y  the S ta te  of Alaska. U n d e r  A la s ka  law, 
on c e a d e p o s i t  is made, the l a n d o w n e r  may w i t h d r a w  the 
d e p o s i t  for his u s e  d u ri ng  the p e n d e n c y  of the c o n d e m n a t i o n  
case. T h e  p r o b l e m  w h i c h  occurs, however, is t h a t  t h e r e  is 
n o t h i n g  to compel t h e  S ta te  of A l a s k a  to make a g o o d  faith 
deposit. A l t h o u g h  the law does state that a good faith 
d e p o s i t  is implied, the S ta t e of A l a s k a  has t h e  o p t i o n  of 
e i t h e r  d e p o s i t i n g  far too little for the property, or, 
conversely, an a m o u n t  far too great. In t h e  case of an 
i n s u f f i c i e n t  deposit, the l a n d o w n e r  is faced w i t h  v i r t u a l l y  
no funds wi t h w h i c h  t o  p r e s e n t  its defense. In the e ve nt  of

2



an o v e r l y  s u b s t a n t i a l  deposit, however, the l a n d o w n e r  can be 
t r i c k e d  into w i t h d r a w i n g  the e n t i r e  d e p o s i t  and s p e n d i n g  the 
d e p o s i t  b e f o r e  the c o n c l u s i o n  of the case, only to find t ha t  
the l a n d o w n e r  m u s t  n ow r e i m b u r s e  the  S ta te  of A l a s k a  for th e 
a m o u n t  of m o n e y  w i t h d r a w n  at 10.5 p e r c e n t  interest. As such, 
a t r a p  for the u n w a r y  e x is ts  u n d e r  the second s c e n a r i o  u n d e r  
a s i t u a t i o n  where, say, the d e p o s i t  is o v e r  twice as large as 
t he a m o u n t  t h e  St at e inte nd s to o f f e r  at trial and, once the 
l a n d o w n e r  has w i t h d r a w n  th e e n t i r e  a mo un t of money, the 
l a n d o w n e r  b e c o m e s  s u b j e c t  to t h e  S t a te ' s mercy. T h i s  issue 
c o u l d  be r e m e d i e d  b y  r e q u i r i n g  t h e  State of A l a s ka  to o ff er  
an a m o u n t  w h i c h  is c o m m e n s u r a t e  w i t h  t h e  highest a p pr ai sa l 
p e r f o r m e d  for t h e  S t a t e  of A l a s k a  and b y  further m andating, 
by law, t h a t  t h e  St at e  of A l a s k a  cann ot  offer less t h a n  the 
d e p o s i t  e i t h e r  at the tr ia l of t h e  case, or in settlement. 
In short, t he S ta t e w o u l d  be b o u n d  by its deposit.

R e c o g n i z i n g  t he a b o v e - s t a t e d  concerns, I am e n c l o s i n g  
w i t h  t h i s  c o r r e s p o n d e n c e  to y o u  some p r o p o s e d  legislation. 
N e e d l e s s  to say, the p r o p o s e d  l e g i s l a t i o n  is in d r a f t  format 
and, as such, there is no p r i d e  of a ut h or sh ip  involved. If 
e v e n  s o m e  of t he p r o p o s e d  l e g i s l a t i o n  can be e m b o d i e d  into 
law i n  t h e  1987 session, m a n y  of t he abuses c u r r e n t l y  
f o l l o w e d  b y  t h e  State of A l a s k a  w i l l  be curtailed.

I loo k forw ar d to y o u r  t h o u g h t s  on this matter.

S i n c e r e l y  yours,

W R S / c f

E n c l o s u r e s
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A d d i t i o n a l  S e c ti on  to E m in en t D o m a i n  Code, Title 9

P r o p o s e d  Legislation:

A T T O R N E Y  1S FEES

A  c o n d e m n e e  shall not  be d e n i e d  its costs and 
a t t o r n e y ' s  fees for issues r a i s e d  d u r i n g  l it ig at io n unless 
the c o u r t  d e t e r m i n e s  upon a full r e v i e w  of the facts and law 
of the c a s e  t h a t  the sp ec if ic  issue r a is ed  by the co nd em ne e 
for w h i c h  denial o f  a t to rn e y' s fees is sought by the 
c o n d e m n i n g  a u t h o r i t y  is a frivolous issue. Th e failure of a 
c o n d e m n e e  to p r e v ai l u p o n  a p o i n t  of law raised during 
c o n d e m n a t i o n  p r o c e e d i n g s  shall not be t he sole basis for a 
denial of at to rn e y ' s  fees to the c o n d e m n e e  if the issue of 
lav/ h as b e e n  fairly r a i s e d  in the c o n t e x t  of the lawsuit.

In the e v en t of an appea l  b y  the St at e of A l as ka  of any 
j u d g m e n t  in a - c o n d e m n a t i o n  case, t h e  c on de m n e e  shall be 
e n t i t l e d  to its full and r e a s o n a b l e  a t t o r n e y ' s  fees i ncurred 
or; appeal. In the event of an appeal b y  the co nd emnee of any 
j u d g m e n t  in a c o n d e m n a t i o n  case, t h e  c on de m n e e  shall be 
e n t i t l e d  to its full and r e a s o n a b l e  a t t o r n e y ' s  fees if it 
p r e v a i l s  on appeal. The S u pr em e C o u r t  is furth er  a u t h o r i z e d  
to a w a r d  at to r n e y ' s  fees to t he c o n d e m n e e  in t he event of an 
u n s u c c e s s f u l  appeal by th e c o n d e m n e e  in the event tha t the 
S u p r e m e  C o u r t  de te r m i n e s  that the a p pe al  w as taken in good 
faith a n d  w a s  not frivolous.



P r o p o s e d  L e gi slation, c o n t . :

D E P O S I T  A N D  D I S T R I B U T I O N

T h e  a m o u n t  of funds d e p o s i t e d  b y  the S t a t e  of A l a s k a  in 
any c o n d e m n a t i o n  c a s e  shall c on st i t u t e  the State's offer, to 
w hi ch  t he S t a t e  of A l a s k a  shall be bound. In the event that 
the S t a t e  of A l a s k a  subm it s that an a mo un t  less than the 
Stat e' s d e p o s i t  s ha l l form the  basis of just c o m p e n s a t i o n  for 
the p u r p o s e s  of a m a s t e r ' s  hea ri ng  or trial, the landowner 
shall s t i l l  be e n t i t l e d  to retain t h e  d e p o s i t  made by the 
State of A l a s k a  as full c o mp e n s a t i o n  notv/ithstanding any jury 
v e r d i c t  o r  a wa rd  r e s u l t i n g  in j u s t  c o m p e n s a t i o n  being- 
d e t e r m i n e d  as less t h a n  the depos it  m a d e  by the State.

In t h e  e v e n t  of a c o n d e m n a t i o n  in vo l vi ng  _ roperty 
h a v i n g  a d i s t i n c t  m i n e r a l  o r  m a t e r i a l  s o u r c e  value, the 
c o n d e m n i n g  a u t h o r i t y  must conduct a r e a s o n a b l e  subsurface 
an al ys is  t o  d e t e r m i n e  the specific q u a l i t y  a n d  q u a nt it y  of 
t he m a t e r i a l  s o u r c e  b e in g acq ui re d a n d  the  fair ma rket v a l u e  
of such. A ny o f f e r  to the l a n d o w n e r  shall be m a d e  in 
c o n s i d e r a t i o n  of the sp ecific s u b s u r f a c e  value of the 
p r o p e r t y  as d e t e r m i n e d  following such s u b s u r f a c e  analysis.

T h e  S t a t e  of A l as ka  shall not b e  e n t i t l e d  to acquire 
p r o p e r t y  b y  e m i n e n t  d om ai n for the p u r p o s e s  of o b t a in in g a 
m a t e r i a l s  source, nor shall the S t a t e  of A l a s k a  be entitled 
to d e s i g n  a p r o j e c t  in such a m a n n e r  so as to ta ke  ad vantage 
of a m a t e r i a l  s o u r c e  u n de r c i r c u m s t a n c e s  w h e r e  reasonable, 
d e s i g n  s t a n d a r d s  w o u l d  not p r o v i d e  for the a c q u i s i t i o n  of the 
m a t e r i a l s  source. In the event of the a c q u i s i t i o n  of a 
m a t e r i a l  s o u r c e  by t h e  S ta te  of Alaska, the St at e of Alaska 
shall p a y  to th e o w n e r  the owner's n e t  p r o f i t  for the source 
as c o m p u t e d  u p o n  u n i t  v a l u e s  e x i s t i n g  in the marketplace. 
A l t h o u g h  t h e  d e m a n d s  c r e a t e d  by the p r o j e c t  for w h i c h  the
source w a s  a c q u i r e d  m a y  not be c o m p u t e d  in a r r iv in g at just
compens at io n,  n o t h i n g  shall p r e c l u d e  the c o n s i d e r a t i o n  of
dema nd s a n d  m a r k e t s  c r e a t e d  by u n r e l a t e d  p r o j ec t s in the
e s t a b l i s h i n g  of jus t c o mp en s a t i o n  to be paid.



M o r e  P r o p os ed  Legislation:

I N T E R I M  A W A R D  OF COSTS A N D  A T T O R N E Y S  FEES

(Jpon a p p l i c a t i o n  to the court b y  any condemnee, the 
c ou rt  shall m a k e  an i n t e r i m  award of costs and a t t o r n e y s  fees 
to any such a p p l i c a n t  if the court, f o l l o w i n g  application, 
d e t e r m i n e s  th at  the interim a wa rd  of the c os ts  and fees 
sought b y  the  a p p l i c a n t  represe nt s t h o s e  co st s  and fees 
r e a s o n a b l y  a nd n e c e s s a r i l y  incurred b y  t h e  c o n d e m n e e  in 
seek in g just compensation. A p p l i c a t i o n  by the c o n d e m n e e  for 
c osts and fees shall not be m o r e  often t h a n  on a qu ar te r ly  
b a si s f o l l ow in g the i n st it u t i o n  of c o n d e m n a t i o n  proceedings. 
In the event that a n y  interim a p p l i c a t i o n  for c o s t s  and fees 
shall inv ol ve  or d i s c l o s e  p r i v i l e g e d  c o mm u ni ca ti on s,  the 
c ou rt  shall be e n t i t l e d  to r e v i e w  any s u ch  a p p l i c a t i o n  in 
c a m e r a .

A ny award- of c os ts  or fees under thi s p r o v i s i o n  shall 
be c o n c l u s i v e  and not subject to r e p a ym en t by the co nd em n ee  
in the event of a failure by the cor.demnee to p r e v a i l  in the 
overall d i s p o s i t i o n  of its case.



-------------------

D E P OS IT  OF M A S T E R 'S AWARD

In the event of an appeal b y  the c o n d e m n o r  of any 
m a s t e r ' s  award, the c o n d e m n o r  shall d e po s it  w i t h i n  twenty 
(20) da y s of any such a p peal that amount of m o n e y  form in g the 
m a s t e r ' s  award, for the u s e  and b e n e f i t  of th e  condemnee.



P r o p o s e d  Leg is la ti on ,  cont.:

P R O H I B I T I O N  OF A W A R D  OF C ON D EM N O R ' S  A T T O R N E Y S  FEES
IN C O N D E M N A T I O N  CASES

A t  no t i m e  shall a c o n d e m n o r  be e n t it le d to an aw ar d of 
a t t o r n e y s  fees o r  costs as a g a i n s t  a c o n d e mn e e in a n y  cause 
of a c t i o n  i n v o l v i n g  e i t h e r  trial o r  a p p e l l a t e  proceedings.
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PROCEEDINGS 

SEPTEMBER 11, 1989

(564)

(On record - 3:15 p.m.)

THE CLERK: This court resumes its session

with the Honorable Rene Gonzalez presiding. •

THE COURT: Please be seated. We're on the

record in the State of Alaska versus 25,050 Square 

Feet, et al. Case number 3AN 89-4206 Civil.

Present is Mr. Todd for the State. Mr. 

Wanamaker and Mr. DeVeaux for property owners, Mr. 

Snyder and Mr. Morgan, and Texnor, Inc.

I appreciate youi coming on shortened notice. 

I'm in trial (indiscernible - unclear) tomorrow 

morning at 6:00 in the morning, and I, unfortunately, 

will not have the opportunity to get this typed up and 

reviewed and signed before I leave. I might be gone 

for four days or two weeks, but I don't know yet.

So, we'll put my findings so far on the 

record, and so both parties will know where they stand.

This case came before the court for hearing on 

August 17th, 24th and 25th of 1989, and continued 

through September 1st, 1989. On the State's expedited 

motions to establish authority and necessity in order

( T a p e :  J - 1 9 9 8 )
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for possession. And on James Morgan's and Charles 

Snyder's and Tex.ior, Inc's motions to dismiss the 

complaint, set aside declaration of taking, and to 

divest the State of title they had acquired by virtue 

of filing a declaration of taking.

This court has considered all the .evidence 

offered at the hearings, as well as the affidavits and 

exhibits filed by the parties in connection with their 

pleadings.

The background procedural history of this case 

is as follows:

On or about May 19th, 1989, and prior to the 

filing of its condemnation action, the State of Alaska 

entered into an agreement with Texaco Refining and 

Marketing, Inc. This agreement provided that the State 

would initially file i.ts slow take condemnation action 

against Parcel 7. Texaco, the tenants, and other 

parties claiming an interest to Parcel 7.

The Department of Transportation and Public 

Facilities, at its sole discretion, could convert the 

action to a fast take proceeding by filing a 

declaration of taking. Texaco agreed that it did not 

have any objection to the project. Agreed that the 

taking was necessary. And waived the filing of a 

decisional document.

H & M COURT rC-CRTiMG • 510 I Scree: • Suits 650 • - r c - r c c s  Plcsxc vP501 • (CC7) 274-5c61
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Texaco also agreed that upon receiving notice 

of the slow take condemnation action of the State, it 

would not renew the franchise and lease tc its 

franchisees and lessees, Charles Snyder and James 

Morgan, d/b/a Texnor, Inc.. And that Texaco would 

only provide to them a month-t.e-month lease until July 

31st, 1989, with notice to vacate by that date.

Snyder nor Morgan did not vacate. Texaco 

committed itself to bring in an unlawful detainer 

action to remove them from Parcel 7. Texaco agreed 

with the State on the net of $458,850.00 as just 

compensation for Texaco's fee interest and all 

improvements and fixtures located thereon.

The parties agreed —  the State and Texaco —  

that the total sum of $491,000.00 would be deposited, 

and that $32,150.00 would be used for remediation of 

soil contaminants.

The franchisees, lessees, Morgan and Snyder, 

were not parties to this agreement between the State 

and Texaco, nor were they informed of or aware of his 

existence until on cr about August 30th, 1989.

On May 19th, 1989, and after its agreement 

with Texaco, the State filed this complaint 

condemnation seeking the taking of property under its 

(indiscernible - unclear) and domain. The property to

H 5i M COURT REPORTING • 51G L Stress: • 5uics 650 • Pne-crccs. filcsto CC5Q1 • (907) 274-5661
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be acquired by this slow taking proceeding was 

described as Parcel 7. It was being taken for a 

roadway right-of-way of Alaska Highway Project FM-0526

(1). Known as the Raspberry Road Project.

The estate being condemned was a fee simple 

estate, and the persons or entities identified as 

having a claim or interest in the property where Texaco 

Refining and Marketing, Inc., James M. Morgan, Charles 

E. Snyder, Texnor, Inc., Chugach Electric Association, 

Inc. and the Municipality of Anchorage. The State did 

not deposit with the court any funds as estimated value 

of the property condemned.

On June 12th, 1989, prior to any party having 

filed an answer, the State converted its complaint to a 

quick take proceeding by filing its First Amended 

Complaint, a Declaration of Taking dated June 12, 1989, 

and signed by William R. Snell, Regional Director, 

Department of Transportation and Public Facilities, 

Northern Region. And a decisional document signed on 

May 31st, 1989, by Tommy Jean Heinrich (ph), Director, 

Design and Construction, Central Region, Department of 

Transportation and Public Facilities.

The State, upon filing the declaration of 

taking and the decisional document, deposited the sum 

of $491,000.00 as the estimated value of the fee estate
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c o n d e m n e d .

On J u n e  1 2 t h ,  1989 C h u g a c h  E l e c t r i c  

A s s o c i a t i o n ,  I n c .  f i l e d  i t s  a p p e a r a n c e  a n d  d e s i g n a t e d  

t h i s  p r o p e r t y  i n t e r e s t  a s  a  d u l y  r e c o r d e d  e a s e m e n t  

g r a n t e d  t o  i t  b y  T e x a c o ,  I n c .  o n  A u g u s t  3 1 s t ,  1966. 

C h u g a c h  E l e c t r i c  d i d  n o t  o b j e c t  t o  t h e  t a k e  o f  t h e  

e a s e m e n t  b y  t h e  S t a t e  a n d  d e m a n d e d  r e c o v e r y  o f  t h e  c o s t  

o f  r e l o c a t i n g  t h e s e  u t i l i t y  f a c i l i t i e s  u n d e r  

AS 19 .25 .020 .

T h e  M u n i c i p a l i t y  o f  A n c h o r a g e  h a s  f i l e d  a n  

a p p e a r a n c e ,  b u t  h a s  n o t  o b j e c t e d  t o  t h e  t a k i n g .

S n y d e r  a n d  M o r g a n  h a v e  o b j e c t e d  t a o  t h e  t a k i n g ,  a n d  

h a v e  m o v e d  t h e  c o u r t  t o  d i s m i s s  t h e  c o m p l a i n t .  F i r s t ,  

c h a l l e n g i n a  t h e i r  j u r i s d i c t i o n  o f  t h i s  c o u r t ,  o r ,  o n  

t h e  b a s i s  t h a t  t h e  U n i t e d  S t a t e s ,  a s  a n  i n d i s p e n s i b l e  

p a r t y ,  h a s  n o t  b e e n  j o i n e d  i n  t h e  a c t i o n .  A l s o ,  t h e y  

h a v e  m o v e d  t o  d i v e s t  t h e  S t a t e  o f  t i t l e  i t  h a s  a c q u i r e d  

b y  v i r t u e  o f  t h e  f i l i n g  o f  i t s  d e c l a r a t i o n  o f  t a k i n g .

I  h a v e  c a r e f u l l y  r e v i e w e d  a l l  t h e  p l e a d i n g s  

t h a t  h a v e  b e e n  f i l e d .  F i r s t ,  l e t  me a d d r e s s  t h e  

c h a l l e n g e  t o  t h e  j u r i s d i c t i o n  o f  t h e  c o u r t  a g a i n ,  a s  

f i l e d  b y  S n y d e r  a n d  M o r g a n .

S n y d e r  a n d  M o r g a n  h a v e  m o v e d  t o  d i s m i s s  t h e  

c o m p l a i n t  o n  t h e  b a s i s  o f  t h e  S t a t e ' s  f a i l u r e  t o  j o i n ,  

a s  a n  i n d i s p e n s i b l e  p a r t y ,  t h e  U n i t e d  S t a t e s  o f
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1 A m e r i c a ,  a n d  d o e s  a s s e r t  t h a t  t h i s  c o u r t  l a c k s  

j u r i s d i c t i o n  o v e r  t h e  s u b j e c t  m a t t e r .

S n y d e r  a n d  M o r g a n  h a v e  c i t e d  t h e  s i n g l e  c a s e  

o f  C i t y  o f  F a i r b a n k s  v e r s u s  E l e c t r i c  D i s t r i b u t i o n  

S y s t e m ,  t h e  C i t y  o f  F a i r b a n k s  v e r s u s  E l e c t r i c  

D i s t r i b u t i o n  S y s t e m .  T h e  C i t y  o f  F a i r b a n k s .  B o r o u g h  

f i l e d  a n  e m i n e n t  d o m a i n  a c t i o n  a g a i n s t  a n  e l e c t r i c  

a s s o c i a t i o n  t o  c o n d e m n  t h e  c o m p l e t e  d i s t r i b u t i o n  s y s t e m  

o f  a n  e l e c t r i c  a s s o c i a t i o n  i n  w h i c h  t h e  U n i t e d  S t a t e s  

h a d  a s e c u r i t y  i n t e r e s t  b y  v i r t u e  o f  t h e  m o r t g a g e  o n  

t h e  s y s t e m  s e c u r i n g  t h e  l o a n  f r o m  t h e  U n i t e d  S t a t e s  

p u r s u a n t  t o  t h e  R u r a l  E l e c t r i f i c a t i o n  A c t  o f  1 9 3 5 .

T h e  c o u r t  d i d  h o l d  i n  t h e  C i t y  o f  F a i r b a n k s  

c a s e ,  t h a t  t h e  U n i t e d  S t a t e s ,  b y  v i r t u e  o f  t h i s  

s e c u r i t y  i n t e r e s t  i n  t h e  c o m p l e t e  d i s t r i b u t i o n  s y s t e m ,  

w a s  a n  i n d i s p e n s i b l e  p a r t y  u n d e r  C i v i l  R u l e  19, a n d  

s i n c e  t h e  U n i t e d  S t a t e s  c o u l d  n o t  b e  j o i n e d  a s  a p a r t  

t o  t h a t  a c t i o n  b e c a u s e  i t  c o u l d  n o t  b e  s u e d  w i t h o u t  i t s  

c o n s e n t ,  t h e  a c t i o n  w a s  s u b j e c t  t o  d i s m i s s a l .

T h e  c o u r t  i n  t h e  C i t y  o f  F a i r b a n k s  a p p l i e d  t h e  

s t a n d a r d  o r  t h e  t e s t  o f  S t a t e  D e p a r t m e n t  o f  H i g h w a y s  

v e r s u s  C r o s b y ,  w h e t h e r  a d e t e r m i n a t i o n  o f  w h e n  a p a r t y  

is i n d i s p e n s i b l e .

I h a v e  r e v i e w e d  c a r e f u l l y  t h e  t e s t  o f  S t a t e  

D e p a r t m e n t  of H i g h w a y s  v e r s u s  C r o s b y .  T h e  t e s t  o f
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1 i n d i s p e n s a b i l i t y .  A n d  t h a t  c a s e  i s  f o u n d  i n  410 F a c  

2 d ,  924, A l a s k a ,  1966. A n d  I  c o n c l u d e  t h a t  t h e  U n i t e d  

S t a t e s  i s  n o t  a  d i s o e n s a b l e  p a r t y  x.o t h i s  a c t i o n .  I n  

t h i s  c a s e ,  C h u g a c h  E l e c t r i c  A s s o c i a t i o n  h a d  a n  e a s e m e n t  

i n  P a r c e l  7 .  I t  i s  c l e a r  t h a t  t h e  U n i t e d  S t a t e s  d o e s  

h a v e  a  s e c u r i t y  i n t e r e s t  i n  t h e  —  i n  C h u g a c h  E l e c t r i c  

A s s o c i a t i o n ' s  p r o p e r t y .  B u t  t h i s  —  t h e  p r o p e r t y  

t h a t ' s  b e e n  c o n d e m n e d  i n  t h i s  c a s e ,  a s  f a r  a s  C h u g a c h  

E l e c t r i c  i s  c o n c e r n e d ,  i s  a n  e a s e m e n t  o w n e d  b y  C h u g a c h  

o n  P a r c e l  7 .  A nd  C h u g a c h  h a s  n o t  o b j e c t e d  t o  t h e  t a k e ,  

a n d  a p p a r e n t l y  h a s  e n t e r e d  i n t o  a n  a g r e e m e n t  w i t h  t h e  

S t a t e  t h a t  t h e  S t a t e  w o u l d  p a y  f o r  t h e  r e l o c a t i o n  o f  

t h i s  u t i l i t y  f a c i l i t y .

T h e r e f o r e ,  S n y d e r  o r  M o r g a n ' s  m o t i o n  t o  

d i s m i s s  t h e  c o m p l a i n t  o n  t h e  b a s i s  o f  l a c k  o f  

j u r i s d i c t i o n  o f  t h i s  c o u r t  i s  d e n i e d .

(1037)

S n y d e r  a n d  M o r g a n  a l s o  c h a l l e n g e d  t h e  

d e c i s i o n a l  d o c u m e n t  t h a t  w a s  f i l e d  b y  t h e  S t a t e  i n  t h i s  

c a s e .  A n d  c i t e  S h e e p  C r e e k  H y d r a u l i c  S y n d i c a t e  v e r s u s  

S t a t e ,  635 P a c  2d ,  715, A l a s k a ,  1984. S h e e p  C r e e k  

H y d r a u l i c  m a d e  m a n d a t o r y  t h e  f i l i n g  o f  a  d e c i s i o n a l  

d o c u m e n t  c o n t e m p o r a n e o u s l y  w i t h  t h e  D e c l a r a t i o n  o f  

T a k i n g ,  w h i c h  e x p l a i n s  t h e  d e c i s i o n  t o  u s e  t h e  q u i c k  

t a k e  m e t h o d  o f  t h e  D e c l a r a t i o n  o f  T a k i n g .  T h e
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d e c i s i o n a l  d o c u m e n t  i s  a n  e s s e n t i a l  a n d  i n t e g r a l  p a r t  

o f  t h e  D e c l a r a t i o n  o f  T a k i n g .

A l t h o u g h  n o t  s p e c i f i c a l l y  s t a t e d  i n  S h e e p  

C r e e k ,  i t  c a n  b e  i m p l i e d  t h a t  t h e  d e c i s i o n a l  d o c u m e n t  

b e  s i g n e d  b y  t h e  C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  

T r a n s p o r t a t i o n ,  P u b l i c  F a c i l i t i e s ,  o r  b y  d e s i g n e e  o f  

t h e  C o m m i s s i o n e r  w i t h i n  t h e  D e p a r t m e n t .

I t  i s  c l e a r  f r o m  t h e  e v i d e n c e  p r e s e n t e d  i n  

t h i s  c o u r t  t h a t  Tommy L e e  H e n r e i c h  [ s i c ]  —  i s  i t  

H e n r i c k  o r  H e i n r i c h ?

MR. TODD: H e i n r i c h .

THE COURT: H e i n r i c h ,  w a s  n o t  d e l e g a t e d  t h e

a u t h o r i t y  b y  t h e  C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  t o  s i g n  t h e  

D e c l a r a t i o n  o f  T a k i n g  a n d  t h e  d e c i s i o n a l  d o c u m e n t s .

T h e  C o m m i s s i o n e r ,  i n  f a c t ,  h a s  n o t  d e s i g n a t e d  

a n y  p e r s o n  w i t h i n  t h e  d e p a r t m e n t  t o  s i g n  t h e  d e c i s i o n a l  

d o c u m e n t s .  A c o m p e l l i n g  a r g u m e n t  c a n  b e  m ad e  t h a t  a  

d e c i s i o n a l  d o c u m e n t ,  w h i c h  i s  s i g n e d  b y  a  p e r s o n  n o t  

s p e c i f i c a l l y  d e l e g a t e d  b y  t h e  C o m m i s s i o n e r  o f  t h e  

D e p a r t m e n t  o f  T r a n s p o r t a t i o n  P u b l i c  F a c i l i t i e s  t o  s i g n  

a  D e c l a r a t i o n  o f  T a k i n g ,  c a n n o t  s e r v e  a s  t h e  b a s i s  f o r  

a  D e c l a r a t i o n  o f  T a k i n g .

P a r t i c u l a r l y  i n  t h i s  c a s e  —  a s  i n  t h i s  c a s e ,  

t h e  D e c l a r a t i o n  o f  T a k i n g  s i g n e d  o n  J u n e  1 2 th ,  1989 b y
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W i l l i a m  R .  S n e l l ,  t h e  R e g i o n a l  D i r e c t o r  o f  t h e  

D e p a r t m e n t  o f  T r a n s p o r t a t i o n  P u b l i c  F a c i l i t i e s ,

N o r t h e r n  R e g i o n ,  w ho  w a s  d u l y  d e l e g a t e d  t o  s i g n  t h e  

D e c l a r a t i o n  o f  T a k i n g .  T h a t  d e c i s i o n a l  d o c u m e n t  d i d  

n o t  i n c o r p o r a t e  o r  a d o p t  b y  r e f e r e n c e ,  t h e  d e c i s i o n a l  

d o c u m e n t .

I n  S h e e p  C r e e k  t h e  S u p r e m e  C o u r t  s t a t e d  t h e  

f o l l o w i n g :  We w i l l  n o t  i m p o s e  d e t a i l e d  r e q u i r e m e n t s  a s

t o  h ow  t h e  d e c i s i o n a l  d o c u m e n t s  i s  s t r u c t u r e d ,  o r  a s  

t o  w h a t  t h e y  m u s t  c o n t a i n ,  s o  l o n g  a s  a  d e c i s i o n a l  

d o c u m e n t  a d e q u a t e l y  r e f l e c t s  t h e  f a c t s  a n d  p r e m i s e s  i n  

w h i c h  a  d e c i s i o n  i s  b a s e d .

T h e  d e c i s i o n a l  d o c u m e n t s ,  m o s t  u s e f u l ,  a  

d o c u m e n t  w h i c h  s e p a r a t e s  a n d  a g e n c y ' s  a c t u a l  r e a s o n s  

f o r  m a k i n g  a  d e c i s i o n  f r o m  t h e  l e g a l  a r g u m e n t s  h e  l a t e r  

a d v i s e s  t o  j u s t i f y  i t .  A n d  t h a t  q u o t a t i o n  i s  o n  p a g e  

720.

T h i s  c o u r t  c o n c l u d e s  t h a t  a s  t o  t h i s  c a s e  t h e  

f a c t  t h a t  t h e  S t a t e  h a s  f i l e d  t h e  d e c i s i o n a l  d o c u m e n t  

w h i c h  w a s  s i g n e d  b y  a  p e r s o n  who h a d  n o t  b e e n  d e l e g a t e d  

t h e  a u t h o r i t y  b y  t h e  C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  

T r a n s p o r t a t i o n  P u b l i c  F a c i l i t i e s  t o  e x e c u t e  t h e  

D e c l a r a t i o n  o f  T a k i n g  i s  n o t  f a t a l l y  f l a w e d .  S h e e p  

C r e e k  d i d  n o t  m a k e  i t  s p e c i f i c a l l y  a  m a n d a t o r y  

r e q u i r e m e n t  t h a t  t h e  d e c i s i o n a l  d o c u m e n t  b e  s i g n e d  b y
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t h e  C o m m i s s i o n e r  o r  h i s  d u l y  d e l e g a t e d  a n d  a u t h o r i z e d  

r e p r e s e n t a t i v e .

T h e r e  i s  n o  d o u b t  i n  my m i n d ,  h o w e v e r ,  t h a t  

t h e  p r e f e r a b l e  p r a c t i c e ,  a n d  t o  b e  c o n s i s t e n t  w i t h  t h e  

S h e e p  C r e e k  H y d r a u l i c  S y n d i c a t e  d e c i s i o n ,  t h e  S t a t e ,  

h e n c e f o r t h ,  s h o u l d  r e q u i r e  t h a t  t h e  c o m m i s s i o n e r  o r  a  

d u l y  a u t h o r i z e d  r e p r e s e n t a t i v e  o f  h i s  b e  t h e .  p e r s o n  who 

c a r e f u l l y  r e v i e w s  t h e  d e c i s i o n a l  d o c u m e n t  a n d  t h e  

D e c l a r a t i o n  o f  T a k i n g ,  b e  o n e  i n  t h e  s a m e  p e r s o n .

I  w i l l  g i v e  a  l i t t l e  b i t  o f  b a c k g r o u n d  a s  t o  

S n y d e r / M o r g a n ' s  s t a t u s  o n  t h e  s u b j e c t  p r o p e r t y .  i n  

t h e  s p r i n g  o f  1979 S n y d e r  o r  M o r g a n  p u r c h a s e d  t h e  

b u s i n e s s  k n o w n  a s  S a n d  L a k e  T e x a c o  f o r  a p p r o x i m a t e l y  

$87 ,000 .00 .  A s  a  p a r t  o f  c o m p l e t i n g  s u c h  p u r c h a s e ,  

S n y d e r  a n d  M o r g a n  e n t e r e d  i n t o  l e a s e  a n d  f r a n c h i s e  

a g r e e m e n t s  w i t h  T e x a c o .  T h e y  h a v e  m a i n t a i n e d  s u c h  

l e a s e  a n d  f r a n c h i s e s  f o r  a p p r o x i m a t e l y  10 y e a r s .

S n y d e r  a n d  M o r g a n  h a v e  o p e r a t e d  a  f u l l  

s e r v i c e  s t a t i o n  o n  s a i d  l o c a t i o n .  T h a t  i s ,  t h e  s a l e  o f  

g a s o l i n e  a n d  T e x a c o  o i l  p r o d u c t s ,  a s  w e l l  a s  t h e  

m e c h a n i c s  s h o p  f o r  t h e  l a s t  10 y e a r s .

A s  a  d i r e c t  c o n s e q u e n c e  o f  t h e  t a k e  b y  t h e  

S t a t e  o f  P a r c e l  7 ,  S n y d e r  a n d  M o r g a n  —  S n y d e r  a n d  

M o r g a n ' s  b u s i n e s s ,  a s  a  s e r v i c e  s t a t i o n ,  w i l l  b e  s h u t  

d o w n  c o m p l e t e l y .  A s  a l l  t h e  i m p r o v e m e n t s  o n  P a r c e l  7
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w i l l  b e  r e m o v e d ,  a n d  t h e  h i g h w a y  i m p r o v e m e n t  w i l l  d r o p  

t h e  l e v e l  o f  t h e  p a r c e l  a p p r o x i m a t e l y  12 f e e t .  T h e  

r e m a i n d e r  o f  t h e  p a r c e l ,  w h i c h  w i l l  n o t  b e  u s e d  f o r  a  

p e r m a n e n t  h i g h w a y  i m p r o v e m e n t s  w i l l  b e  a b o u t  13,000 

s q u a r e  f e e t .  An  a r e a  t o o  s m a l l  t o  s u p p o r t  a  g a s  

s t a t i o n .

S n y d e r  a n d  M o r g a n  s t a n d  t o  l o s e  a l l .  o f  t h e i r  

i n v e s t m e n t  o n  t h e  f r a n c h i s e  a n d  l e a s e h o l d  s t a t i o n  a s  a  

d i r e c t  r e s u l t  o f  t h e  S t a t e ' s  a c t i o n .  T h e  S t a t e  t a k e s  a  

p o s i t i o n ,  a n d  I  —  i n  t h e  v i e w  o f  t h e  o f  t h i s  c o u r t ,  

r a t h e r  c a v a l i e r l y ,  a n d  e r r o n e o u s l y ,  t h a t  S n y d e r / M o r g a n  

a r e  n o t  e n t i t l e d  t o  c o m p e n s a t i o n  f o r  t h e  l o n g  t e r m  l o s s  

o f  t h e i r  b u s i n e s s  a n d  t h e  l o s s  o f  t h e i r  f r a n c h i s e  w i t h  

T e x a c o  b e c a u s e  t h e y  c a n  r e l o c a t e  t o  a n o t h e r  l o c a t i o n .

T h e  f r a n c h i s e  i t s e l f  c a n n o t  b e  r e l o c a t e d  

b e c a u s e  i t  t e r m i n a t e s  b y  v i r t u e  o f  t h e  c o n d e m n a t i o n  b y  

t h e  S t a t e ,  a n d  i n  o r d e r  f o r  S n y d e r  a n d  M o r g a n  t o  s t a r t  

a n o t h e r  s e r v i c e  s t a t i o n  b u s i n e s s ,  t h e y  h a v e  t o  p u r c h a s e  

a  n e w  f r a n c h i s e  i n  t h e  o p e n  m a r k e t  a n d  p a y  v e r y  

s u b s t a n t i a l  c o n s i d e r a t i o n  f o r  i t .

I t  i s  c l e a r  f r o m  t h e  e v i d e n c e  b e f o r e  me t h a t  

t h e  S t a t e ' s  p l a n  o r i g i n a l l y  w a s  t o  a c q u i r e  P a r c e l  7 b y  

m e a n i n g f u l l y  d e a l i n g  o n l y  w i t h  T e x a c o  a n d  n o t  S n y d e r  

a n d  M o r g a n .  P r i o r  t o  t h e  f i l i n g  o f  t h e  c o n d e m n a t i o n ,  

t h e  S t a t e  d i d  n o t  m e e t  i t s  d u t y  a n d  o b l i g a t i o n  t o  d e a l
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w i t h  S n y d e r  a n d  M o r g a n  f a i r l y  a n d  i n  g o o d  . * i t h .  •

U n d e r  t h e  f a c t s  a n d  c i r c u m s t a n c e s  o f  t h i s  

c a s e ,  t h i s  c o u r t  c o n c l u d e s  t h a t  S n y d e r  a n d  M o r g a n  h a v e  

a  p r o p e r t y  i n t e r e s t  w h i c h  t h e  S t a t e  m u s t  m ak e  a  

r e a s o n a b l e  e f f o r t  t o  c o m p e n s a t e  t h e m  f o r  b e f o r e  t h e  

S t a t e  a c q u i r e s  p o s s e s s i o n  o f  t h e  s u b j e c t  p r o p e r t y .  T h e  

S t a t e  c a n n o t  b e  p e r m i t t e d  t o  s h u t  d o w n  a n  o n r g o i n g  

b u s i n e s s  a n d  c o m p l e t e l y  f a i l  t o  a c k n o w l e d g e  t h e  

e s t i m a t e d  l o s s e s  s u f f e r e d  b y  t h e  o w n e r s  o f  t h e  b u s i n e s s  

f o r  t h e i r  l o n g  t e r m  b u s i n e s s  a n d  f r a n c h i s e  l o s s .

T h e  S t a t e  h a s  f a i l e d  t o  e s t a b l i s h  t h a t  t h e y  

d e a l t  w i t h  M o r g a n  a n d  S n y d e r  f a i r l y  a n d  i n  g o o d  f a i t h .  

T h e  S t a t e  h a s  n o t  c o m p l i e d  w i t h  t h e  u n i f o r m  r e a l  

p r o p e r t y  a c q u i s i t i o n  p o l i c y  f o u n d  i n  AS 34 .60 .120 .

T h a t  t h e  S t a t e  s h a l l ,  t o  t h e  g r e a t e s t  e x t e n t  p r a c t i c a l ,  

m a k e  e v e r y  r e a s o n a b l e  e f f o r t  t o  e x p e d i t i o u s l y  a c q u i r e  

p r o p e r t y  b y  n e g o t i a t i o n s .

AS 09.55.460 (b )  m a n d a t e s  t h a t  p r i v a t e  

p r o p e r t y  b e  c o n s i d e r e d  w e r e  r e f e r e n c e d  t o  t h e  

p a r t i c u l a r  p r o p e r t i e s  i n v o l v e d  —  o r ,  p r i v a t e  i n j u r y ,

I ' m  s o r r y .  AS 09.55.460 (b )  m a n d a t e s  t h a t  p r i v a t e  

i n j u r y  b e  c o n s i d e r e d  w i t h  r e f e r e n c e  t o  h e  p a r t i c u l a r  

p r o p e r t i e s  i n v o l v e d .

W h e r e  a n  a g e n c y  f a i l s  t o  c o n s i d e r  a n  

i i n d e p e n d e n t  f a c t o r  i n  m a k i n g  i t s  d e c i s i o n ,  t h e  d e c i s i o n
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w i l l  b e  r e g a r d e d  a s  a r b i t r a r y .  T h e  S t a t e  i n  t h i s  c a s e  

h a s  f a i l e d  t o  c o n s i d e r  t h e  i m p a c t  o f  t h e  t a k i n g  o f  

S n y d e r  a n d  M o r g a n ' s  p r o p e r t y  i n t e r e s t s ,  a n d  h a s  t h u s  

f a i l e d  t o  p r o p e r l y  t a k e  i n t o  a c c o u n t  t h i s  f a c t o r  a s  a  

p a r t  o f  a  r a t i o n a l  d e c i s i o n  o f  t h e  g r e a t e s t  p u b l i c  g o o d  

a n d  t h e  l e a s t  p r i v a t e  i n j u r y .

F o r  t h i s  r e a s o n ,  t h e  S t a t e ' s  m o t i o n ,  f o r  

i m m e d i a t e  p o s s e s s i o n  o f  t h e  s u b j e c t  p r o p e r t y  i s  d e n ' a d .  

N o t h i n g  f u r t h e r .  W e ' l l  s t a n d  i n  r e c e s s .

THE CLERK: P l e a s e  r i s e .  T h i s  c o u r t  s t a n d s  i n

r e c e s s .

(1444)

( O f f  r e c o r d  - 3:30 p . m . )

* * * EN D ** *
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2 SUPER IOR  COURT 

STATE OF ALASKA

C ER T IF IC A T E

) ss,
)

I ,  G e o r g i  A n n  H a y n e s ,  C e r t i f i e d  P r o f e s s i o n a l  
C o u r t  R e p o r t e r  f o r  t h e  T h i r d  J u d i c i a l  D i s t r i c t ,  S t a t e  
o f  A l a s k a ,  h e r e b y  c e r t i f y :

T h a t  t h i s  t r a n s c r i p t  w a s  p r e p a r e d  t o  t h e  b e s t  
o f  r . y  k n o w l e d g e  a n d  a b i l i t y  f r o m  T h i r d  J u d i c i a l  
D i s t r i c t  G y y r  t a p e s  i d e n t i f i e d  a s  f o l l o w s :  .

T h a t  t h e  t r a n s c r i p t  w a s  p r e p a r e d  f r o m  2- 
C h a n n e l  q u a l i t y  t a p e s  r e c o r d e d  b y  A l a s k a  C o u r t  S y s t e m  
p e r s o n n e l ,  t h e r e f o r e  " ' i n d i s c e r n i b l e "  p o r t i o n s  a p p e a r  
t h r o u g h o u t  t h e  t r a n s c r i p t .

I N  W ITNESS  WHEREOF, I  h a v e  h e r e u n t o  s e t  my 
h a n d  a n d  a f f i x e d  my s e a l  t h i s  12 th  d a y  o f  S e p t e m b e r ,  
1989.

N o t a r y  P u b l i c  i n  a n d  f o r  A l a s k a  
My c o m m i s s i o n  e x p i r e s :  1/10/91
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L E G I S L A T I V E  A F F A I R S  A G E N C Y

I’OUC M V j I A I t  CAPlTOL 
J llN tA U  ALASKA Q'JH I I  

1107 JOS JBOO

M E M O R A N D U M A p r i l  4 ,  1990

SUBJECT:

TO:

FROM:

S e c t i o n a l  summary o f  d r a f t  CSHB 537 ( S t a t e  
A f f a i r s )  (Work O r d e r  No. 6 -1 8 3 3 E ,  4 - 3 - 9 0 )

R e p r e s e n t a t i v e  H.A. "R ed"  B o uc h e r  
C h a i r ,  House  S t a t e  A f f a i r s  C o m m it tee

T h e r e s a  L. B a n n i s t e r  
L e g i s l a t i v e  C o u n s e l

You h a v e  r e q u e s t e d  a - s e c t i o n a l  summary o f  t h e  a b o v e  d e ­
s c r i b e d  b i l l .

As a p r e l i m i n a r y  m a t t e r ,  n o t e  t h a t  a  s e c t i o n a l  summary o f  a  
b i l l  s h o u l d  n o t  b e  c o n s i d e r e d  a n  a u t h o r i t a t i v e  i n t e r p r e t a ­
t i o n  o f  t h e  b i l l  a n d  t h e  b i l l  i t s e l f  i s  t h e  b e s t  s t a t e m e n t  
o f  i t s  c o n t e n t s .  I f  y o u  w o u ld  l i k e  a n  i n t e r p r e t a t i o n  o f  t h e  
b i l l  a s  i t  may a p p l y  t o  a  p a r t i c u l a r  s e t  o f  c i r c u m s t a n c e s ,  
p l e a s e  a d v i s e .

S e c t i o n  1 amends AS 0 9 . 5 5 . 3 1 0 ( a )  t o  r e q u i r e  t h e  j u r y  o r  m a s ­
t e r  i n  a n  e m i n e n t  dom ain  a c t i o n  t o  a s c e r t a i n  a nd  a s s e s s  t h e  
f u l l  amount  o f  b u s i n e s s  l o s s  c a u s e d  b y  t a k i n g  o r  d am ag ing  
t h e  p r o p e r t y .

S e c t i o n .  2 amends AS 0 9 . 5 5 . 4 4 0 ( b )  by  d i r e c t i n g  t h e  c o u r t  i n  
a n  e m i n e n t  dom ain  a c t i o n  t o  e x p e d i t i o u s l y  o r d e r  t h a t  d e p o s ­
i t e d  money b e  p a i d  i m m e d i a t e l y  t o  t h e  e n t i t l e d  p e r s o n s .

S e c t i o n  3 amends AS 0 9 . 5 5 . 4 5 0 ( a )  by a d d i n g  a t h i r d  s i t u a t i o n  
i n  w h ic h  a  c o u r t  i s  p r o h i b i t e d  f ro m  g r a n t i n g  a  r i g h t  o f  e n t r y  
i n  an  e m i n e n t  domain  a c t i o n .  The new p r o v i s i o n  d e l a y s  t h e  
r i g h t  o f  e n t r y  u n t i l  t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  d e p o s i t e d  
amount  o f  t h e  e s t i m a t e d  j u s t  c o m p e n s a t i o n  f o r  a l l  p r o p e r t y  
t a k e n  o r  damaged i s  s u b s t a n t i a t e d  by  one  o r  more  a p p r a i s a l s  
p r e p a r e d  i n  good  f a i t h .

S e c t i o n  4 a d d s  f o u r  a d d i t i o n a l  s i t u a t i o n s  i n  w h i c h  t h e  p l a i n -  
t i f t  i n  an  e m i n e n t  domain  a c t i o n  may b e  d i v e s t e d  o f  a t i t l e  
o r  p o s s e s s i o n  t a k e n .  The new s i t u a t i o n s  a r e  when t h e  c o u r t
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f i n d s  t h a t  t h e  amount  o f  t h e  e s t i m a t e d  j u s t  c o m p e n s a t i o n  
d e p o s i t e d  u n d e r  AS 0 9 . 5 5 . 4 4 0 ( a )  i s  n o t  a d e q u a t e ,  t h e  s t a t e  
f a i l e d  t o  comply  w i t h  AS 3 4 . 6 0 ,  t h e  p l a i n t i f f  i s  a m u n ic ­
i p a l i t y  t h a t  f a i l e d  t o  comply w i t h  AS 3 4 . 6 0 ,  o r  t h e  p l a i n ­
t i f f  f a i l e d  t o  com ply  w i t h  AS 0 9 . 5 5 . 2 7 5 .

S e c t i o n  5 d e f i n e s  " b u s i n e s s  l o s s "  a n d  " p r i v a t e  i n j u r y "  f o r  
t h e  e m i n e n t  dom ain  a r t i c l e .

S e c t i o n  6 makes a  t e c h n i c a l  c h a n g e  t o  make AS 2 9 . 3 5 . 1 0 0 ( 2 5 )  
c o m p a t i b l e  w i t h  t h e  c h a n g e  made i n  s e c .  7.

S e c t i o n  7 a d d s  t o  AS 2 9 . 3 5 . 0 3 0 ( a )  t h e  r e q u i r e m e n t  t h a t  m u n i c i -  
p a l i t i e s  u s e  t h e  p r o c e d u r e s  s e t  o u t  i n  AS 0 9 .5 5 . 2 5 0  -  0 9 . 5 5 . — 
460 (E m in e n t  Domain) and  AS 3 4 .6 0  ( R e l o c a t i o n  A s s i s t a n c e  and  
R e a l  P r o p e r t y  A c q u i s i t i o n  P r a c t i c e s ) ,  r e g a r d l e s s  o f  t h e  s o u r c e  
o f  f u n d i n g ,  when e x e r c i s i n g  t h e  p o w e rs  o f  e m i n e n t  domain  and  
d e c l a r a t i o n  o f  t a k i n g .

S e c t i o n  8 s t a t e s  t h a t  t h e  p u r p o s e  c f  AS 3 4 .6 0  i s  t o  e s t a b -  
l i s h  a  u n i f o r m  p o l i c y  f o r  t h e  f a i r  a nd  e q u i t a b l e  t r e a t m e n t  
o f  p e r s o n s  d i s p l a c e d  a s  a  r e s u l t  o f  s t a t e  a g e n c y  a c t i v i t i e s .

S e c t i o n  9 r e q u i r e s  s t a t e  a g e n c i e s  t o  e s t a b l i s h  a r e l o c a t i o n  
an d  p a y m e n t  p r o g r a m  f o r  p e r s o n s  d i s p l a c e d  a s  a  r e s u l t  o f  
s t a t e  a g e n c y  a c t i v i t i e s ,  i n  o r d e r  t o  c a r r y  o u t  r e l o c a t i o n  
a s s i s t a n c e  p r o g r a m s  and  t o  p r o v i d e  p a y m e n t s  t o  p e r s o n s  a s  a 
r e s u l t  o f  t h e  t a k i n g  o r  dam aging  o f  p r o p e r t y  f o r  a c t i v i t i e s  
o f  s t a t e  a g e n c i e s .

S e c t i o n  10 r e q u i r e s  a  s t a t e  a g e n c y  t o  make c e r t a i n  p a y m e n ts  
t o  d i s p l a c e d  p e r s o n s  when t h e  t a k i n g  o r  dam aging  o f  p r o p e r t y  
f o r  a %s t a t e  a g e n c y  p ro g ra m  o r  p r o j e c t  w i l l  d i s p l a c e  t h e  p e r ­
so n s  .

S e c t i o n  11 S e c .  3 4 . 6 0 . 0 5 0 ( a )  r e q u i r e s  a s t a t e  a g e n c y  t o  
m a k e , i n  a d d i t i o n  t o  o t h e r  p a y m e n ts  a u t h o r i z e d  by  AS 3 4 . 6 0 ,  
an  a d d i t i o n a l  pay m e n t  t o  a  d i s p l a c e d  p e r s o n  who m e e t s  c e r ­
t a i n  r e q u i r e m e n t s .  The paym ent  m u s t  i n c l u d e

(1)  t h e  amount t h a t ,  when a d d e d  t o  t h e  c o s t  o f  t a k i n g  t h e  
d w e lL in g ,  e q u a l s  t h e  r e a s o n a b l e  c o s t  o f  a c o m p a r a b l e  r e p l a c e ­
ment d w e l l i n g  t h a t  m e e t s  c e r t a i n  c r i t e r i a ;

(2 )  t h e  amount t h a t  w i l l  c o m p e n s a te  t h e  d i s p l a c e d  p e r s o n  f o r  
any  i n c r e a s e d  i n t e r e s t  c o s t s  t h a t  t h e  d i s p l a c e d  p e r s o n  i s  
r e q u i r e d  t o  p a y  f o r  f i n a n c i n g  a c o m p a r a b l e  r e p l a c e m e n t  d w e l l ­
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i n g ;  t h i s  amount  i s  t o  be p a i d  o n l y  i f  t h e  d w e l l i n g  t a k e n  by  
t h e  s t a t e  a g e n c y  was e n cu m b e re d  by a  m o r tg a g e  m e e t i n g  c e r t a i n  
r e q u i r e m e n t s  a  s p e c i f i e d  t i m e  b e f o r e  t h e  n e g o t i a t i o n s  b e g a n  
f o r  t h e  t a k i n g  o f  t h e  d w e l l i n g ;  and

(3)  c e r t a i n  o t h e r  e x p e n s e s  i n c u r r e d  by t h e  d i s p l a c e d  p e r s o n  
r e l a t i n g  t o  t h e  r e p l a c e m e n t  d w e l l i n g .

S e c .  3 4 . 6 0 . 0 5 0 ( b )  l i m i t s  t h e  m ak ing  o f  t h e  a d d i t i o n a l  p a y ­
m e n t  a u t h o r i z e d  i n  ( a )  t o  a  d i s p l a c e d  p e r s o n  who p u r c h a s e s  
an d  o c c u p i e s  a  r e p l a c e m e n t  d w e l l i n g  ( t h a t  m e e t s  c e r t a i n  c r i ­
t e r i a )  w i t h i n  one y e a r  f rom (1)  when t h e  p e r s o n  r e c e i v e s  
f i n a l  pa y m e n t  o f  a l l  c o s t s  o f  t h e  t a k e n  d w e l l i n g ,  o r  (2) 
when t h e  p e r s o n  moves f rom t h e  t a k e n  d w e l l i n g ,  w h i c h e v e r  i s  
l a t e r .

S e c t i o n  12 r e q u i r e s  s t a t e  a g e n c i e s ,  i n  a d d i t i o n  t o  am ounts  
o t h e r w i s e  a u t h o r i z e d  b y  AS 3 4 , 6 0 ,  t o  make a s p e c i f i e d  p a y ­
m e n t  t o  a  d i s p l a c e d  p e r s o n  who i s  n o t  e l i g i b l e  f o r  a p a ym e n t  
u n d e r  AS 3 4 . 6 0 , 0 5 0 ,  i f  t h e  d w e l l i n g  was a c t u a l l y  and  l a w f u l l y  
o c c u p i e d  by  t h e  p e r s o n  f o r  a  c e r t a i n  p e r i o d  b e f o r e  t h e  i n ­
i t i a t i o n  o f  n e g o t i a t i o n s  f o r  t a k i n g  t h e  d w e l l i n g .

S e c t i o n  13 r e q u i r e s  a  s t a t e  a g e n c y ,  a s  so o n  a s  p r a c t i c a b l e  
a f t e r  p a y i n g  t h e  p u r c h a s e  p r i c e  o r  d e p o s i t i n g  t h e  fu n d s  t o  
s a t i s f y  t h e  a w a rd  o f  c o m p e n s a t i o n  i n  a  c o n d e m n a t i o n  p r o c e e d ­
i n g ,  w h i c h e v e r  e v e n t  i s  e a r l i e r ,  t o  r e i m b u r s e  t h e  owner t o  a  
f a i r  and  r e a s o n a b l e  e x t e n t  f o r  c e r t a i n  e x p e n s e s  n e c e s s a r i l y  
i n c u r r e d  f o r  c o n v e y i n g  t h e  p r o p e r t y  t o  t h e  s t a t e  a g e n c y ,  
c e r t a i n  m o r t g a g e  p r e p a y m e n t  p e n a l t y  c o s t s ,  and a p r o  r a t a  
p o r t i o n  o f  c e r t a i n  p r o p e r t y  t a x e s .

S e c t i o n  14 r e q u i r e s  t h e  s t a t e  c o u r t  h a n d l i n g  a  s t a t e  a g e n c y  
c o n d e m n a t i o n  p r o c e e d i n g  to  a w a rd  t h e  o w n ers  o f  c e r t a i n  i n ­
t e r e s t s  i n  t h e  p r o p e r t y  a sum t h a t  t h e  c o u r t  d e t e r m i n e s  w i l l  
c o v e r  c e r t a i n  c o s t s  i n c u r r e d  b e c a u s e  o f  t h e  c o n d e m n a t io n  
p r o c e e d i n g s ,  i f  (1 )  t h e  f i n a l  j u d g m e n t  i s  t h a t  t h e  a g en c y  
c a n n o t  t a k e  t h e  p r o p e r t y  by c o n d e m n a t i o n ,  o r  (2 )  t h e  s t a t e  
a g e n c y  a b a n d o n s  t h e  p r o c e e d i n g .

S e c t i o n  15 d i r e c t s  a  s t a t e  a g e n c y  t o  p r o v i d e  a  s p e c i f i e d  
r e l o c a t i o n  a s s i s t a n c e  a d v i s o r y  p r o g r a m  f o r  d i s p l a c e d  p e r s o n s  
when t h e  t a k i n g  o r  dam aging  o f  p r o p e r t y  f o r  a p ro g ra m  o r  
p r o j e c t  u n d e r t a k e n  by a  s t a t e  a g e n c y  w i l l  r e s u l t  i n  t h e  d i s ­
p l a c e m e n t  o f  a p e r s o n .  D i r e c t s  t h e  s t a t e  a g en c y  t o  o f f e r  
t h e  o c c u p a n t  o f  i m m e d i a t e l y  a d j a c e n t  p r o p e r t y  the. r e l o c a t i o n
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a d v i s o r y  s e r v i c e s  u n d e r  t h e  p r o g r a m  i f  t h e  p e r s o n  i s  c a u s e d  
s u b s t a n t i a l  e cono m ic  i n j u r y  b e c a u s e  o f  t h e  t a k i n g .

S e c t i o n  16 d i r e c t s  a  s t a t e  a g e n c y  o r  o t h e r  e n t i t y  t a k i n g  o r  
dam ag ing  p r o p e r t y  f o r  a p r o j e c t  o r  p r o g r a m  t o  com ply  w i t h  
c e r t a i n  p o l i c i e s  t o  t h e  g r e a t e s t  e x t e n t  p r a c t i c a b l e .  T h e s e  
p o l i c i e s  i n c l u d e

(1 )  m ak in g  e v e r y  r e a s o n a b l e  e f f o r t  t o  e x p e d i t i o u s l y  t a k e  o r  
make c o m p e n s a t i o n  f o r  t h e  p r o p e r t y  by  n e g o t i a t i o n ;

(2 )  a p p r a i s i n g  t h e  p r o p e r t y  b e f o r e  t h e  i n i t i a t i o n  o f  n e g o t i ­
a t i o n s  , and  g i v i n g  t h e  owner o r  d e s i g n a t e d  r e p r e s e n t a t i v e  an 
o p p o r t u n i t y  t o  accompany t h e  a p p r a i s e r  d u r i n g  t h e  i n s p e c t i o n  
o f  t h e  p r o p e r t y ;

(3 )  b e f o r e  t h e  i n i t i a t i o n  o f  n e g o t i a t i o n s  f o r  t h e  p r o p e r t y ,  
e s t a b l i s h i n g  a n d  o f f e r i n g  a r e a s o n a b l e  amount f o r  c o m p e n sa ­
t i o n  f o r  a l l  p r o p e r t y  t a k e n  o r  damaged;  t h e  am ount  i s  n o t  t o  
b e  l e s s  t h a n  t h e  a p p r o v e d  a p p r a i s a l  o f  t h e  f a i r  m a r k e t  v a l u e  
o f  t h e  p r o p e r t y ;  c e r t a i n  i n c r e a s e s  o r  d e c r e a s e s  i n  t h e  f a i r  
m a r k e t  v a l u e  o f  t h e  p r o p e r t y  a r e  t o  be  d i s r e g a r d e d ;  t h e  owner 
o f  t h e  p r o p e r t y  m u s t  b e  p r o v i d e d  w i t h  c e r t a i n  w r i t t e n  i n f o r ­
m a t i o n  a b o u t  t h e  amount  e s t a b l i s h e d  a s  c o m p e n s a t i o n ;

(4 )  n o t  r e q u i r i n g  t h e  owner  t o  s u r r e n d e r  p o s s e s s i o n  o f  t h e  
p r o p e r t y  b e f o r e  a  s p e c i f i e d  p ay m e n t  o r  c o u r t  d e p o s i t  i s  made;

(5 )  s c h e d u l i n g  t h e  c o n s t r u c t i o n  o r  d e v e l o p m e n t  o f  a  p u b l i c  
im p ro v e m e n t  so  t h a t  a  p e r s o n  l a w f u l l y  o c c u p y i n g  t h e  p r o p e r t y  
i s  n o t  r e q u i r e d  t o  move o r  t o  move t h e  p e r s o n ' s  b u s i n e s s  o r  
f a r m  o p e r a t i o n  w i t h o u t  a t  l e a s t  90 d a y s '  w r i t t e n  n o t i c e  o f  
t h e  d a t e  f o r  m ov in g ,  and  u n t i l  90 d a y s  h a ve  e l a p s e d  a f t e r

(1 )  a  c o u r t  d e t e r m i n e s  t h a t  t h e  p r e r e q u i s i t e s  u n d e r  
AS 0 9 . 5 5 . 2 7 0  h a v e  b e e n  m e t ,  o r

(2 )  h a s  r u l e d  u n d e r  AS 0 9 . 5 5 . 4 5 0 ( a )  on any  o b j e c t i o n s  
made t o  a  d e c l a r a t i o n  o f  t a k i n g ,  o r  t h e  t i m e  f o r  f i l i n g
o b j e c t i o n s  u i ide r  AS 0 9 . 5 5 . 4 5 0 ( a )  h a s  e x p i r e d  w i t h o u t
an  o b j e c t i o n  b e i n g  f i l e d .

(6)  i f  an owner o r  t e n a n t  i s  p e r m i t t e d  t o  o c c u p y  t h e  t a k e n
o r  damaged p r o p e r t y  on a r e n t a l  b a s i s  f o r  a s h o r t  t e r m  o r
f o r  a t e rm  s u b j e c t  t o  t e r m i n a t i o n  by t h e  s t a t e  a g e n c y  on 
s h o r t  n o t i c e ,  n o t  c h a r g i n g  r e n t  t h a t  e x c e e d s  t h e  f a i r  r e n t a l  
v a l u e  o f  t h e  p r o p e r t y  t o  a s h o r t - t e r m  o c c u p i e r ;
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(7) n o t  a d v a n c i n g  t h e  t i m e  o f  c o n d e m n a t i o n ,  d e f e r r i n g  c e r ­
t a i n  o t h e r  a c t i v i t i e s ,  o r  e n g a g i n g  i n  o t h e r  c o e r c i v e  a c t i o n  
i n  o r d e r  t o  co m pe l  an a g r e e m e n t  on t h e  p r i c e  f o r  t a k i n g  o r  
dam ag ing  t h e  p r o p e r t y ;

(8) i n i t i a t i n g  f o r m a l  c o n d e m n a t io n  p r o c e e d i n g s  i f  an  i n t e r ­
e s t  i n  p r o p e r t y  i s  t o  b e  t a k e n  o r  damaged by t h e  e x e r c i s e  o f  
e m i n e n t  domain  a n d  n o t  i n t e n t i o n a l l y  r e q u i r i n g  t h e  owner  t o  
b e g i n  l e g a l  p r o c e e d i n g s  t o  p r o v e  t h e  t a k i n g  o r  damage;

(9) o f f e r i n g  t o  t a k e  t h e  e n t i r e  p r o p e r t y  i f  t h e  t a k i n g  o r  
damage o f  o n l y  p a r t  o f  t h e  p r o p e r t y  w o u ld  l e a v e  t h e  owner  
w i t h  a n  tm e c o n o m ic  r e m n a n t .

S e c t i o n  17 d i r e c t s  a  s t a t e  a g e n c y  t a k i n g  p r o p e r t y  t o  t a k e  a t  
l e a s t  t h e  same i n t e r e s t  a s  t a k e n  i n  t h e  p r o p e r t y ,  i n  a l l  
b u i l d i n g s ,  s t r u c t u r e s ,  and  c e r t a i n  o t h e r  im p ro v e m e n t s  l o c a t ­
ed  u p on  t h e  p r o p e r t y  t h a t  a r e  t o  be  re m o v ed  b y  t h e  s t a t e  
a g e n c y  o r  t h a t  w i l l  be  a d v e r s e l y  a f f e c t e d  by t h e  u s e  t o  w h ich  
t h e  r e a l  p r o p e r t y  w i l l  be  p u t .

S e c t i o n  18 s t a t e s  t h a t  f o r  d e t e r m i n i n g  j u s t  c o m p e n s a t i o n  f o r  
a  b u i l d i n g ,  s t r u c t u r e ,  o r  o t h e r  im p ro v e m e n t  r e q u i r e d  t o  be 
t a k e n  u n d e r  AS 3 4 . 6 0 . 1 3 0 ( a )  t h e  b u i l d i n g ,  s t r u c t u r e ,  o r  o t h ­
e r  im p ro v e m e n t  i s  c o n s i d e r e d  to  be  a p a r t  o f  t h e  r e a l  p r o ­
p e r t y  t o  b e  t a k e n  a l t h o u g h  a  t e n a n t  h a s  t h e  r i g h t  o r  o b l i g a ­
t i o n  t o  remove i t .  The t e n a n t  w i t h  t h e  r i g h t  o r  o b l i g a t i o n  
o f  r e m o v a l  i s  t o  b e  p a i d  t h e  f a i r  m a r k e t  v a l u e  t h a t  t h e  b u i l d ­
i n g ,  s t r u c t u r e ,  o r  im p ro v e m e n t  c o n t r i b u t e s  t o  t h e  f a i r  m a r k e t  
v a l u e  o f  t h e  r e a l  p r o p e r t y  t o  be  t a k e n ,  o r  t h e  f a i r  m a r k e t  
v a l u e  o f  t h e  b u i l d i n g ,  s t r u c t u r e ,  o r  im p ro v e m e n t  f o r  r e m o v a l ,  
w h i c h e v e r  i s  g r e a t e r .

S e c t i o n  19 a u t h o r i z e s  a  s t a t e  a g e n c y  t o  make, i n  a d d i t i o n  t o  
o t h e r  p ro g r a m s  a u t h o r i z e d  b y  AS 3 4 . 6 0 ,  l o a n s  t o  e n c o u r a g e  
and  f a c i l i t a t e  t h e  c o n s t r u c t i o n  o r  r e h a b i l i t a t i o n  o f  h o u s i n g  
t o  m e e t  t h e  n e e d s  o f  d i s p l a c e d  p e r s o n s .  S t a t e s  t h a t  t h e  
l o a n s  a r e  p a r t  o f  t h e  p r o j e c t  c o s t ,  i d e n t i f i e s  t o  whom and  
f o r  w h a t  t h e y  may b e  made,  i d e n t i f i e s  t h e  maximum p r o p o r t i o n  
o f  c e r t a i n  p l a n n i n g  and f i n a n c i n g  c o s t s  t h a t  t h e  l o a n s  may 
c o n s t i t u t e ,  i n d i c a t e s  when and  how much i n t e r e s t  i s  t o  b e  
c h a r g e d ,  e s t a b l i s h e s  c e r t a i n  r e p a y m e n t  r e q u i r e m e n t s ,  a n d  
a u t h o r i z e s  t h e  c a n c e l l a t i o n  o f  a l o a n  u n d e r  c e r t a i n  c i r c u m ­
s t a n c e s  .

S e c t i o n  20 a u t h o r i z e s  a  s t a t e  a g e n c y  t o  t a k e  t h e  a c t i o n  n e c ­
e s s a r y  o r  a p p r o p r i a t e  t o  p r o v i d e  c e r t a i n  h o u s i n g  by u s i n g
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fu n d s  a u t h o r i z e d  f o r  t h o  p r o j e c t ,  i f  t h e  a g e n c y  p r o g r a m  o r  
p r o j e c t  c a n n o t  p r o c e e d  t o  a c t u a l  c o n s t r u c t i o n  b e c a u s e  c o m p a r ­
a b l e  r e p l a c e m e n t  s a l e  o r  r e n t a l  h o u s i n g  i s  n o t  a v a i l a b l e  and 
i f  t h e  a g e n c y  d e t e r m i n e s  t h a t  h o u s i n g  c a n n o t  o t h e r w i s e  be  
made a v a i l a b l e .

S e c t i o n  21 a dds  a  d e f i n i t i o n  o f  p r o p e r t y  t o  i n c l u d e  s h o r t -  
t e r m  a n d  l o n g - t e r m  b u s i n e s s  i n t e r e s t s .  Makes s e v e r a l  c h a n g e s  
i n  t h e  d e f i n i t i o n  o f  " d i s p l a c e d  p e r s o n "  t o  r e f l e c t  t h e  c h a n g e s  
i n  t h e  r e s t  o f  t h e  c h a p t e r  and  t o  d e l e t e  a n  o b s o l e t e  d a t e .

S e c t i o n  22 r e p e a l s  AS 3 4 . 6 0 . 1 0 0 .

S e c t i o n  23 g i v e s  t h e  a c t  an  im m e d i a t e  e f f e c t i v e  d a t e .

I f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .
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