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907 465-3800

SUBJECT: Sectional summary of CSHB 405 (Finance)

TO: Representative Kay Brown

FROM: Theresa L. Bannister'^?
Legislative Counsel

You have requested a sectional summary of the above de­
scribed bill.

As a preliminary matter, note that a sectional summary of a 
bill should not be considered an authoritative interpreta­
tion of the bill and the bill itself is the best statement 
of itt contents. If you would like an interpretation of the 
bill as it may apply to a particular set of circumstances, 
please advise.

Section 1 provides findings and intent for the bill.

Section 2 makes the public records of all public agencies 
open to inspection by the public under reasonable rules dur­
ing regular office hours, except where specifically provided 
otherwise. Directs the custodial public officer to provide 
on request and payment of a specified fee a certified 
copy of the pablic record.

Section 3 . Sec. 09. 2.r>. 110 (b) establishes, except as other­
wise provided, that the basic fee for copying public records 
may not exceed the standard unit cost of duplication estab­
lished by the public agency.

Sec. 09.25.110(c) authorizes the public agency to charge 
personnel costs for record production under certain circum­
stances. Limits personnel costs to the actual salary and 
benefit costs for performing the search and copying tasks. 
Requires the fee to be paid before the records are disclosed 
and authorizes the agency to require payment in advance of 
the search.
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Sec. 09.25.110(d) authorizes a public agency to reduce or 
waive a fee in certain circumstances. Requires that fee 
reductions and waivers be uniformly applied. Authorizes a 
public agency to waive a fee of $5 or less if the fee is 
less than the cost to arrange payment.

Sec. 09.25.110(e) authorizes the Bureau of Vita1 Statistics, 
the library archives, and the Division of Banking, Securi­
ties , and Corporations to continue charging the same fees 
for performing record searches.

Sec. 09.25.110(f) requires that electronic information 
provided in printed form be made available without codes or 
symbols, unless accompanied by an explanation of the codes 
or symbols.

Section 4 . Sec. 09.25.115(a) authorizes a public agency, 
upon request and fee payment, to provide electronic services 
and products involving public records to members of the pub­
lic. Encourages public agencies to make information avail­
able in usable electronic formats to the greatest extent 
feasible.

Sec 09.25.115(b) indicates how fees are to be set for elec­
tronic services and products. Authorizes the reduction or 
waiver of a fee under certain circumstances. Requires that 
fee reductions and waivers be uniformly applied.

Sec. 09.25.115(c) establishes that the fee for duplicating a 
public record in the electronic form kept by a public agency 
may not exceed the actual incremental costs of the public 
agency.

Sec. 09.25.115(d) requires public agencies to include cer­
tain security and liability provisions in contracts for elec­
tronic services and products.

Sec. 09.25.115(e) requires each public agency to notify the 
state library of the electronic services and products of­
fered by the agency under sec. 09.25.115. Requires the noti­
fication to include a summary of the available format o p­
tions and the fees charged.

Sec. 09.25.115(f) requires public agencies that offer on­
line access to an electronic file or data base to also pro­
vide without charge on-line access to the electronic file or 
data base through one or more public terminals.
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Sec. 09.25.115(g) directs each public agency to establish 
the fees for the electronic services and products. Author­
izes the TIC to cancel unreasonable fees of public agencies 
in the executive branch.

Sec. 09.25.115(h) prohibits a public agency from making elec 
tronic services and products available to some persons and 
not to others.

Sec. 09.25.115(i) directs a public agency other than a muni­
cipality to separately account for the fees received by the 
agency under sec. 09.25.115 and deposited in the general 
fund. Authorizes the legislature to use the annual estimat­
ed balance in the account to make appropriations to the 
agency to carry out the agency's activities.

Section 5 states that ev^ry person has a right to inspect a 
public record in the state, except in certain listed circum­
stances. Except as provided in AS 09.25.215, requires custo­
dial public officers to permit the inspection and give a 
certified copy of the record on demand and payment of the 
required fee. States that the copy is evidence of the orig­
inal. In the rest of the section, makes technical changes 
to conform the terminology to the use of "public records".

Section 6 . Sec. 09.25.123(a) directs the TIC to supervise 
and adopt regulations for the implementation of AS 09.25.- 
110 - 09.25.140 by public agencies in the executive branch.

Sec. 09.25.123(b) directs the Legislative Council to super­
vise and adopt procedures for the implementation of AS 09.- 
25.110 - 09.25.140 by public agencies in the legislative 
branch.

Sec. 09.25.123(c) directs the administrative director of 
courts to supervise and adopt procedures for the implementa­
tion of AS 09.25.110 - 09.25.140 by public agencies in the 
judicial branch.

Sec. 09.25.123(d) requires that the regulations and proce­
dures adopted under sec. 09.24.123 include procedures for 
appealing public agency action taken under AS 09.25.110 - 
09.25.140.

Sec. 09.25.123(e) provides certain definitions for sec. 09.- 
24.123.
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Sec. 09.25.124 provides a right of appeal from final admin­
istrative orders made by a public agency under AS 09.25.110 
- 09.25.140.

Section 7 authorizes a person to seek injunctive relief u n­
der AS 09.25.125 without exhausting the person's administra­
tive remedies under AS 09.25.123 - 09.25.124.

Section 8 requires that if it is ambiguous whether an appli­
cation"!)? AS 09.25.100 - 09.25.220 to personal information 
violates the right to privacy provision in the state 
constitution, the ambiguity must be resolved in favor of the 
right to privacy.

Section 9 provides definitions for AS 09.25.100 - 09.25.220, 
including electronic services and products", "public agen­
cy", and "public records". "Public agency" is defined to 
cover municipalities and the executive, legislative, and 
judicial branches of state government.

Section 10 requires each state agency to notify the state
library of the creation of certain data, including automated
data bases, and provide for their accessibility through the 
library, except in certain circumstances.

Section 11 makes certain information of the Department of 
Fish and Game confidential and establishes a specific period 
of confidentiality for some of the information.

Section 12 makes a technical change to conform to other 
changes in the bill.

Section 13 authorizes a municipality to copyright software 
and to enforce its copyright rights.

Section 14 makes a technical change to conform to other 
changes in the bill.

Section 15 adds four new sections.

Sec. 44.99.020(a) requires a state agency that requests per­
sonal information directly from the subject of the informa­
tion to give when the request is made to the individual a 
notice that provides certfin listed information.

Sec. 44.99.020(b) describes how the agency may provide the 
notice required by sec. 44.99.020(a).
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Sec. 44.99.020(c) exempts certain listed requests for infor­
mation from the notice requirement of sec. 44.99.020(a).

Sec. 44.99.030(a) allows an individual to challenge the ac­
curacy and completeness of personal information on the indi­
vidual that is maintained by a state agency and that is sub­
ject to public disclosure.

Sec. 44.99.030(b) states that an individual may challenge 
the accuracy or completeness of information under sec. 44.- 
99.030(a) by filing a written request to change the informa­
tion. States what the request must contain.

Sec. 44.99.030(c) authorizes the state agency to request 
within a certain time verification of disputed personal 
information from the individual who made the request to 
change the information.

Sec. 44.99.030(d) requires the state agency, within a cer­
tain period of time, to review the request for change and 
either change the information or deny the request. Requires 
the agency to notify the individual of the change or denial 
and include certain information in the notification of 
denial.

Sec. 44.99.030(e) allows the individual whose request for 
change is denied to provide the agency with a statement pro­
viding the individual's reasons for disagreeing with the 
decision. Directs the agency to maintain the request for 
change and the statement in its records. Requires that the 
agency clearly note on all of the agency's records that con­
tain the disputed information which portions are disputed. 
Clarifies how this is to be done if the record is in elec­
tronic form.

Sec. 44.99.030(f) exempts certain listed records and infor­
mation from sec. 44.99.030.

Sec. 44.99.040 defines certain terms for the previous two 
sections. "Person" is defined to mean an individual.
"State agency" is defined to cover the executive, judicial, 
and legislative branches of state government.

Sec. 44.99.050 authorizes a state agency to copyright soft­
ware and to enforce its copyright rights. "State agency" is 
defined to cover the executive, legislative, and judicial 
branches of state government.
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Section 16 states that requests for personal information 
made by a state agency on or after the effective date of 
bill are covered by sec. 44.99.020.
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Passed Out o f Committee February 6,1990 
3 Do Pass
2 No Recommendation
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STATE OF ALASKA BILL VERSION: -HJLJ ,05---------

1990 LEGISLATIVE SESSION PUBLISH DATE : ----------------

RpnilPRT FISCAL NOTE
REQUEST: ______

Revision Date:-------------------------  Agency Affected : A d m in i s t r a t i o n
Title : P u b l i c  Acces s  to EPD In fo rm a t ion  BRU : I n fo rm a t ion  S e r v i c e s ___________

Sponsor: Rep. Brown_______________________ Components :.
Requestor : S t a t e  A f f a i r s ____________ _ ____________

EXPENDITURES/REVENUES: (Thousands of Dollars)

O P E R A T IN G FY91 F Y  92 F Y  93 FY  94 FY  95 FY  96
PERSONAL SERV ICES
TRAVEL
CONTRACTUAL
SU PPL IES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
T O T A L  O P E R A T IN G 0 0 - ______ i_____________ Q. p

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTRER 
TOTAL U U 0 0 0 ...........0
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary) 

See a t t a c h e d .

Prepared by • Paul Monette,  D i r e c t o r _______________________  phone ■ 4 6 5 - 2 2 2 0

Division : i n fo rm a t io n  S e r v i c e s  ___________  _______  Date : HI /??/Qn_________

Approved by Commissioner: Frank s.^ B a x t e r  / __________  Date :__________________
Agency: A d m i n i s t r a t i o n ___________

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Managemer t and Budget . ̂
Impacted Agency(ies.( page 1 of
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1/22/90

D e p a r t m e n t  of Administration 

Division of Information Services

HB 405 - - FISCAL NOTE

An Act Relating to Public Access to the Information of the State

H B  405 would produce no fiscal impact on the Division of Information Services, either 

during F Y  90 or in succeeding fiscal years.



STATE OF ALASKA

1990 LEGISLATIVE SESSION
BILL VERSION: HB 405
PUBLISH DATE: __________

FISCAL NOTE
REQUEST:__________________________________________________________________________________

Revision Date: 01708/90________________ Agency Affected: Public Safety
Title: An Act Relating to Public Access BRU: PS Administration______________
to the Information of_the State_________  ________________________________________
Sponsor: Rep. Brown. Boucher. Goll Component: Administrative Services
Requestor: State Affairs_________________ ______________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES 
TRAVEL 
CONTRACTUAL 
SUPPLIES 

T H E N T  
l. - & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS

0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL ' JND 

FEDERAL FUNDS 

OTHER/PROG RCPT 

TOTAL

0 0 0 0 0 0

0 0 0 0 0 0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

ANALYSIS: (Attach a separate page If necessary)
The Department has been able to accommodate requests for Information to 
date. This bill provides for collection of fees for services. The 
Department cannot reasonably estimate what the additional number of 
requests associated with this bill will be. Accordingly, we have 
Indicated a zero fiscal note with the assumption the Department may 
request through the budget process, to receive and expend funds 
generated by these services to provide these services.

o- Jn S
Prepared bv: ' Ken Blschoff________________________________  Phone: 465-4336
Division: Administrative Services____________________ Date: 01/19/90

Approved by Commissioner:^ *  ^  N Arthur English Date:
Agency: Department of Public Safety Page 1_of__ L



1 9 9 0  L E G I S L A T I V E  S E S S I O N  p u b l i s h  d a t e  :
FISCAL N O T E

R EQ U EST:__________________________________________________________________________________________________
Revision Date;_______________21-Feb-90_____________  Agency Affected: Natural Resources

Title: An Act relating to Public Access__________ BRU: Management &  Administration

&  changes to information____________________________  ________________________________

Sponsor: B rown, Boucher, G o i l __________________  Components: Information Resource

Requestor: Brown_______________________________ _________________________ Management________

S T A T E  O F  A L A S K A  _ b i l l v e r s i o n  :  HB40S

EXPENDITURES/REVENUES (Thousands of Dollars)

O P E R A T I N G FY91 F Y  92 F Y  93 FY  94 F Y  95 F Y  96

P E R S O N A L  SERVICES

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D & S T R U C T U R E S

GRANTS,CLAIMS

M I S C E L L A N E O U S

10.0 10.0 10.0 10.0 10.0 10.0

T O T A L  OPER A T I N G 10.0 10.0 10.0 10.0 10.0 10.0

CAPITAL

R E V E N U E 10.0 10.0 10.0 10.0 10.0 10.0

FUNDING: (Thousands of Dollars)

G E N E R A L  F U N D

F E D E R A L  F U N D S

OTHER/Program Rcpts 10.0 10.0 10.0 10.0 10.0 10.0
T O T A L 10.0 10.0 10.0 100 10.0 10.0

POSITIONS:

FULL-TIME

PART-TIME

T E M P O R A R Y

ANALYSIS: (Attach a separate page if necessary)

See Attached

Xj V Prepared b y :  Dianne M. Lyles________________________Phone : 762-2384

Division: Management and Administration______________________ Date:

Approved by Commissione:

Agency: Department of Natural Resources

21-Feb-90

Gorsuch___________ Date: 21-Feb-90

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page 1 of 2
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T h e  i n f o r m a t i o n  R e s o u r c e s  M a n a g e m e n t  component, D e p a r t m e n t  of Natu ra l  
R e s o u r c e s ,  is r e q u e s t i n g  the a u t h o r i t y  t o  r e oe iv e p r o g r a m  receipts 
g e n e r a t e d  f r o m  t h e  i m p l e m e n t a t i o n  of HB405. U n d e r  t h i s  bill, the 
D e p a r t m e n t  h a s  t h e  r e s p o n s i b i l i t y  to m a k e  i n f o r m a t i o n  r e c o r d s  a v a i l a b l e  to 
t h e  public, a n d  fo r thi s  t h e  D e p a r t m e n t  c a n  c o l l e c t  fees. 
A d d i t i o n a l l y  u n d e r  this bill, t h e  D e p a r t m e n t  h a s  t h e  o p p o r t u n i t y  to create 
n e w  i n f o r m a t i o n  p r o d u c t s  a n d  services. For  this the D e p a r t m e n t  can also 
c o l l e c t  fees.

T h e  I n f o r m a t i o n  R e s o u r c e s  M a n a g e m e n t  (IRM) component, w h i c h  m a n a g e s  and 
m a i n t a i n s  m a n y  of the D e p a r t m e n t ' s  l a n d  records, m u s t  b e  p o s i t i o n e d  to 
r e s p o n d  t o  p u b l i c  r e q u e s t s  for information. A u t h o r i t y  to r e c e i v e  these 
p r o g r a m  r e c e i p t s  w i l l  a l l o w  t he D e p a r t m e n t ' s  I RM c o m p o n e n t  to d e fr ay  
the i n c r e m e n t a l  c o s t s  of s e r v i n g  t h e  p u b l i c ' s  re quests for l a n d  records 
i nformation.

T h e  r e q u e s t e d  amount, $10.0, is t he c o m p o n e n t  m a n a g e r ' s  b e s t  e s t i m a t e  of 
r e v e n u e  g e n e r a t i o n ,  w i t h o u t  the b e n e f i t  of any h i s t o r i c  d a t a  for purposes 
of fo ro oa a t i n g .  B c o a u a *  fees wi ll  be o h a r g e d  b a s e d  on covering
i n c r e m e n t a l  costs, and on r e c o u p i n g  a r e a s o n a b l e  p o r t i o n  o:“ the costs 
a s s o c i a t e d  w i t h  b u i l d i n g  a n d  m a i n t a i n i n g  t h i s  information, a g e n c y  costs 
are e x p e c t e d  t o  m a t c h  r e v e n u e s  genera te d.
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H B  405
A n  A c t  R e l a t i n g  to P u b l i c  A c c e s s  t o  t h e  I n f o r m a t i o n

o f  t h e  S t a t e

W h y  l e g i s l a t i o n  is n e e d e d :

* C o m p u t e r s  a n d  e l e c t r o n i c  d a t a  b a s e s  h a v e  p r o l i f e r a t e d  
t h r o u g h o u t  g o v f  .unent, r a i s i n g  i s s u e s  r e g a r d i n g  a c c e s s  to  
e l e c t r o n i c  i n f o r m a t i o n  t h a t  a r e  n o t  a d d r e s s e d  i n  p r e s e n t  
law.

* I n c r e a s e d  e l e c t r o n i c  a c c e s s  t o  t h e  s t a t e ' s  i n f o r m a t i o n  
s y s t e m s ,  pcxrticularly f o r  t h e  m o r e  i s o l a t e d  c o m m u n i t i e s  
o f  t h e  state, w o u l d  e n h a n c e  t h e  d e l i v e r y  of  s t a t e  
s e r v i c e s  a n d  t h e  a v a i l a b i l i t y  o f  i n f o r m a t i o n  t h r o u g h o u t  
t h e  state.

* P u b l i c  a c c e s s  t o  t h e  s t a t e ' s  i n f o r m a t i o n  s y s t e m s  w i l l  
b e  e n h a n c e d  b y  e s t a b l i s h i n g  u s e r  f e e s  f o r  e l e c t r o n i c  
s e r v i c e s  a n d  p r o d u c t s  t h a t  a r e  c a l c u l a t e d  t o  r e c o v e r  a 
r e a s o n a b l e  p o r t i o n  o f  t h e  c o s t s  a s s o c i a t e d  w i t h  b u i l d i n g  
a n d  m a i n t a i n i n g  a p u b l i c  i n f o r m a t i o n  system.

W h a t  t h e  b i l l  does:

■ d e f i n e s  p u b l i c  r e c o r d s  (page 5, l i n e s  17-23; p a g e  3, 
l i n e s  6-13? p a g e  1, l i n e  27 t h r o u g h  p a g e  2, l i n e  9)

P u b l i c  r e c o r d s  i n c l u d e  a l l  i n f o r m a t i o n  (books, p a p e r s ,  
files, a c c o u n t s ,  w r i t i n g s ,  i n c l u d i n g  d r a f t s  a n d  
m e m o r i a l i z a t i o n s  o f  c o n v e r s a t i o n s ,  a n d  o t h e r  items, 
r e g a r d l e s s  o f  f o r m a t  o r  p h y s i c a l  c h a r a c t e r i s t i c s )  t h a t  is 
d e v e l o p e d  o r  r e c e i v e d  b y  a p u b l i c  a g e n c y  a n d  p r e s e r v e d  f o r  
i t s  i n f o r m a t i o n a l  v a l u e  o r  as e v i d e n c e  o f  t h e  o r g a n i z a t i o n  
o r  o p e r a t i o n  of t h e  a g e n c y .  A  s o f t w a r e  p r o g r a m  is n o t  a 
" p u b l i c  r e c o r d . "

P u b l i c  r e c o r d s  a r e  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  a n d  
c o p y i n g ,  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  law.

E l e c t r o n i c  i n f o r m a t i o n  d i s c l o s e d  in p r i n t e d  f o r m  m u s t  b e  
m a d e  a v a i l a b l e  w i t h o u t  c o d e s  o r  s y m b o l s ,  u n l e s s  a c c o m p a n i e d  
b y  a n  e x p l a n a t i o n  of t h e  c o d e s  o r  s y m b o l s .
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■ d e f i n e s  e l e c t r o n i c  s e r v i c e s  a n d  p r o d u c t s  (page 4, 
l i n e s  2-22)

E l e c t r o n i c  s e r v i c e s  a n d  p r o d u c t s  i n c l u d e

* e l e c t r o n i c  m a n i p u l a t i o n  o f  t h e  d a t a  c o n t a i n e d  in p u b l i c  
r e c o r d s  in o r d e r  t o  t a i l o r  t h e  d a t a  t o  t h e  p e r s o n ' s  
r e q u e s t  o r  to d e v e l o p  a p r o d u c t  t h a t  m e e t s  the p e r s o n ' s  
r e q u e s t ;

* d u p l i c a t i n g  o r  p r o v i d i n g  p e r i o d i c  u p d a t e s  of a n  
e l e c t r o n i c  f i l e  o r  d a t a b a s e ;

* p r o v i d i n g  o n - l i n e  a c c e s s  t o  a n  e l e c t r o n i c  f i l e  o r  
d a t a b a s e ;

* p r o v i d i n g  i n f o r m a t i o n  t h a t  c a n n o t  b e  r e t r i e v e d  o r  
g e n e r a t e d  b a s e d  u p o n  e x i s t i n g  c o m p u t e r  p r o g r a m s ;  a n d

* p r o v i d i n g  f u n c t i o n a l  a c c e s s  t o  a p u b l i c  i n f o r m a t i o n  
s y s t e m .  F u n c t i o n a l  a c c e s s  i n c l u d e s  t h e  c a p a b i l i t y  for 
a l p h a n u m e r i c  q u e r y  a n d  p r i n t i n g ;  g r a p h i c  q u e r y  a n d  
p l o t t i n g ;  n o n g r a p h i c  d a t a  i n p u t  a n d  a n a l y s i s ;  a n d  g r a p h i c  
d a t a  i n p u t  a n d  a n a l y s i s .

■ E s t a b l i s h e s  fee s t r u c t u r e  (Page 2, l i n e s  3-6 a n d  1 5 -
19)

F e e s  c h a r g e d  for o b t a i n i n g  a " p u b l i c  r e c o r d "  s h a l l  n o t
e x c e e d  t h e  c o e t s  o f  s e a r c h  a n d  c o p y i n g .

A g e n c i e s  m a y  e s t a b l i s h  f e e s  f o r  " e l e c t r o n i c  s e r v i c e s  a n d  
p r o d u c t s "  in  o r d e r  t o  r e c o v e r  1) t h e  a c t u a l ,  i n c r e m e n t a l  
c o s t s  o f  p r o v i d i n g  t h e  s e r v i c e  o r  p r o d u c t ,  a n d  2) a 
r e a s o n a b l e  p o r t i o n  o f  t h e  c o s t s  a s s o c i a t e d  w i t h  b u i l d i n g  a n d  
m a i n t a i n i n g  t h e  p u b l i c  i n f o r m a t i o n  s y s t e m .

■ A d d r e s s e s  a g e n c y  m a n a g e m e n t  ( P age 2, l i n e s  6-7, 11-14, 
1 9 - 2 9 ;  p a g e  3, l i n e s  1-4)

T h e  f e e  f o r  o b t a i n i n g  a p u b l i c  r e c o r d  m a y  b e  r e d u c e d  o r
w a i v e d  b y  a n  a g e n c y .

A n  a g e n c y  is n o t  o b l i g a t e d  t o  p r o v i d e  e l e c t r o n i c  p r o d u c t s  o r  
s e r v i c e s .

T h e  f e e  f o r  o b t a i n i n g  a n  e l e c t r o n i c  s e r v i c e  o r  p r o d u c t  m a y  
b e  r e d u c e d  o r  w a i v e d  b y  an  a g e n c y  f o r  a p u b l i c  p u r p o s e ,  
i n c l u d i n g  s t a t u t o r y  p r o g r a m  s u p p o r t ,  n o n p r o f i t  use, 
j o u r n a l i s t i c  use, a n d  a c a d e m i c  r e s e a r c h .

W h e n  p r o v i d i n g  e l e c t r o n i c  s e r v i c e s  a n d  p r o d u c t s ,  a g e n c i e s  
s h a l l  a d o p t  a c c e s s  t e r m s  a n d  c o n d i t i o n s  t o  p r o t e c t  s y s t e m  
s e c u r i t y  a n d  i n t e g r i t y ,  a n d  t o  l i m i t  l i a b i l i t y .
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A n  a g e n c y  m a y  u s e  p r o g r a m  r e c e i p t s  a c c o u n t i n g  for f e e s .

W h o  i s  c o v e r e d ?

E x e c u t i v e  b r a n c h  a g e n c i e s ,  t h e  U n i v e r s i t y ,  t h e  L e g i s l a t u r e ,  
t h e  J u d i c i a r y ,  m u n i c i p a l i t i e s

P r o p o s e d  a m e n d m e n t s :

1. P a g e  1, l i n e  23, a f t e r  " e s t a b l i s h i n g "  i n s e r t  " u s e r  f e e s  
for"; d e l e t e  "user f e e s "  a f t e r  t h e  w o r d  "products". 
C l a r i f i c a t i o n .

2. P a g e  2, l i n e  14, i n s e r t  a f t e r  " p u b l i c . " :  "An a g e n c y  o r  
d e p a r t m e n t  is e n c o u r a g e d  t o  m a k e  i n f o r m a t i o n  a v a i l a b l e  i n  
u s e a b l e  e l e c t r o n i c  f o r m a t s  t o  t h e  g r e a t e s t  e x t e n t  f e a s i b l e . "

3. P a g e  2, l i n e  26, a f t e r  " d e p a r t m e n t "  i n s e r t  "or o f  a 
c e n t r a l  c o m p u t e r  s y s t e m  m a i n t a i n e d  b y  a n o t h e r  a g e n c y " .  
C l a r i f i c a t i o n .



Geographic Information Systems: 
Issues Arising from the Proliferation of Information
Phillip Parent

Phillip Parent is a consultant with 
BSI Consultants, Inc. in Oakland, 
California. Formerly associated 
with the National Center for Geo­
graphical Information and Analy­
sis, he has a background in survey, 
publications, hazardous waste 
management, and management of 
geographic information systems.

Abstract: Geographic information is proliferating at an unprecedented rate due 
to the use of computer technology in mapping and spatial analysis applications. 
Three basic issues must be addressed in order to ensure the effective manage­
ment of this flood of information: accuracy, access, and applicability. 
Accuracy, which is inversely proportional to uncertainty, can be compromised 
in a spatial database in three ways: data capture, analysis, and compatibility. 
Each of these operations can introduce error and skew results. Access and 
privacy is another issue arising from this proliferation of information. Data 
accessibility should balance the public's right to know with the individual's 
right to privacy. Public agencies are obligated to release raw data but not 
processed information on request. Integrated databases compiled by public 
agencies can be viewed as resources I hat can be marketed to the commercial 
sector. Applicability of information leads to effective decision-making, the 
satisfaction of end-users and, for public agencies, equitable access in the sense 
that the public can have the same information on which decision-makers base 
their decisions. Databases generated and maintained at the application (end- 
user) level are generally more productive initially than large-scale corporate 
systems. However, such databases are sometimes only effective in applications 
where the data are compatible with the origir il intended use. Thus there is a 
trade-off between application (single purpose) databases and corporate (multi­
purpose) databases. Consensus among users on data compatibility and goals in 
the initial stages of implementation will increase long-term effectiveness. Data­
bases must be designed with the flexibility to shift as applications mature.

J th  the advent- of 
m  com puter 

technology, it is pBssihle to gen­
erate an overw helm ing ar 
o f ou tpu t w ith  very little effort. 
In fact, au tom ation  can reduce 
n o t only the effort bu t also 
reduce the am ount of thought 
required in the production  of 
reports, m aps, and in da ta  
analysis. D ata, initially un ­
edited observations of physical 
phenom ena that have been 
effectively captured, sto re; 
processed, dnalyzed^-aridpre- 
sented in a tim ely 'and  com pre- 
hensiblg^w^yy are an asset.
These data  can be classified as

inform ation, which has been 
defined as the antidote to 
uncerta in ty  (Epstein 1987). D ata 
that d o n 't  m eet these standards 
are useless as they tend to 

scure relevant inform ation. 
SpeciFle-issues arise as m ore p 
vate a n d  pubiiG^gendes^arriass 
large da tab ases .J^o S f^ o fth e  
research in fh e 'f ie ld  of geo- 
graghtedruorm ation  and analy- 

las been focused on the 
technical aspects of developing 
and operating  geographic infor­
mation system s (GIS). Little has 
been w ritten  on the m anage­

m ent of the in form ation  gen­
erated in respect to O fh -'H ow - 
ever, as more systeliis com e on­
line an d jpa ttfre , the issues aris- 
in^ ifO m  the pro liferation  of 
inform ation w ill gradually m ake 
their w ay to the forefront of 
social science research.

This p ap e r will identify 
and  discuss th ree  m ajor areas 
tha t need to be fully explored: 

iccuracy; (2) access and  pri­
vacy; ahdJ3) applicability , 
which im pactsSheJong-term  
effectiveness of a sysferruT hese 
are by no m eans the on ly  isS

Pqrent/URJSA loumal . 17 
Vol. T No. T Fall 1989



tance that com patibility  should 
not only  be considered for J
tionv but also for the original 
purpbse of the data  gathering. 
This problem  of .incom patible 
applications for the safrie data 
could be\another stum bling 
block fo A h a red  databases.

A ccuracy, then, can be 
distilled intA  three/basic areas: 
data capture,Nanadysis, and 
com patibility. A lth o u g h  resolu­
tion and docum entation p lay  an 
im portan t rohf, these issues in 
and of themselvesNare no t the 
deciding factors. H igh resolu­
tion and  docum entation do not 
guarantee 'accuracy  and  reduce 
uncertain ty. W hat w ill\ensure 
accuracy is care on all levels 
tha t the data  are handleaSin an 
apprc/priate and  responsible 
w ay/by  com petent professionals 
wen-schooled in the intricacies 
ofl'GIS.

Access and Privacy

The dilem m a o f the pu b ­
lic's right to know  versus the 
individual's right to privacy  is 
an issue that will receive in­
creasing scrutiny as individual 
databases become p a rt of an  in­
tegrated whole. The relationship 
betw een data and inform ation  is 
the basis for any  investigation 
of access and privacy. In ac­
cordance wit)i the federal Free­
dom  o f Inform ation A ct of 
1966, da ta  that are publicly 
held should, w ith the exception 
of p roprietary  records such as 
geophysical exploration records 
that m ust be filed for m ineral 
claims and the like, be available 
to the general public. G enerally 
speaking, agencies are required 
to disclose inform ation in the 
form at in which it is held.

However, once the data  are 
processed and analyzed, the 
public's right to access is 
dim inished. For instance, agen­
cies are no t required to create 
new reports or form ats in re­
sponse to requests. Indeed, 
agencies do not even have to 
provide da ta  in a readable 
form . As a rule, agencies m ay 
only recover their costs for 
reproducing the da ta , no t the 
costs of producing them . O ther 
factors tha t enter in to  the ques­
tion of access are staff time to 
handle inform ation requests and 
the re-use of data and  the 
m otives behind the request 
(Roitm an 1986).

A  different issue is the 
problem  of p rivate com panies— 
credit bureaus, fo r exam ple— 
that hold  extensive databases on 
individuals. Should this infor­
m ation be regulated? Should it 
be public dom ain? W ith the 
ease of building and m aintain­
ing electronic databases, these 
issues eventually will have to be 
addressed. (Indeed, during the 
recent Bork hearing for the 
Suprem e C ourt, eyebrow s in 
W ashington, D .C . w ere raised 
when a video store released the 
record of the m ovies Judge Bork 

, .rented. A lthough no em barrass­
ing titles w ere found, the po ten­
tial for abuse caused law m akers 
to think about the possible ram ­
ifications of an inform ation 
society gone wild.) A lthough 
there has been some excellent 
research on the privacy issue 
(Roitm an 1987), there is certain­
ly room  for further study as it 
is an issue tha t will on ly  be­
come m ore im portant as GISs 
become m ore popular.

A  public agency such as 
a planning departm ent can 
build a sizable database con­
sisting of tax assessment data, 
cable TV  hookups, zoning 
designations, noise levels, w ater 
use and so on. O ther agencies 
w ith their ow n data layers, such 
as police departm ents w ith 
crim e-type and  frequency m aps, 
health agencies w ith vio lation 
m aps, o r  school districts w ith 
bus rou te  m aps, could integrate 
their da ta  and process the infor­
m ation. Indeed, private com ­
panies th a t specialize in the 
gathering, repackaging, and 
selling of inform ation can reap 
huge profits. By spatially  ad­
dressing this inform ation, entire 
new  approaches to m arketing 
can be created. The applications 
for such a com prehensive da ta ­
base fo r private  enterprises are 
substantial. Real estate firms, 
pollsters, direct m arketing com ­
panies, and  political groups 
am ong others could utilize these 
databases for targeting select 
m arket segments. H ow ever, few 
public agencies are in the 
business of data  dissem ination. 
They are service oriented and 
have acquired this data to  sup­
port their m andated public 
duties, n o t as a m arketab le 
asset. A n agency with such an 
integrated database m ight not 
have the extra staff to m ake this 
data available and  is under no 
obligation to re fo rm a t, tabu­
late, o r process the data  for the 
public.

Tw o m ajor groups are 
affected by  the issue of data  
access: Public agencies th a t con­
trol the databases but a re  no t in 
a position to process o r  m arket 
them due to econom ic and
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political constraints, and private 
entities that w ould like to utilize 
the data . There are tw o ap­
proaches they could take. First, 
the private com panies could r e  
quest the individual raw  data 
layers from  each agency and 
form at, process, and tabulate 
the resultant inform ation them ­
selves. This w ould effectively 
lim it access to individuals and  
com panies that have the eco­
nom ic o r  technical resources to 
undertake such a project. The 
o ther approach w ould be for 
the public agency involved to 
set up a sem i-private en tity  to 
archive, form at, process, tabu­
late, and m arket the databases. 
The entity  could be non-profit 
o r for-profit and services could 
range from  sim ply gathering 
and  re-form atting data  to devel­
oping analytical softw are to im­
prove the inform ation con tent.

A n advantage of the sec­
ond approach is tha t the integ­
rity  of the databases could be 
preserved, an im portan t con­
sideration if the available data  
are generated from  m any dif­
ferent sources. Privacy could be 
guaranteed by having restricted 
databases reside in the generat­
ing agency. A single chartered 
entity controlling the access and 
distribution of data  w ould 
ensure com patible fo rm ats, c o n -•- 
sistent documentation* s im ila r. 
scales and cartographic conven­
tions, and the avoidance of un­
necessary duplication. It w ould 
also ensure equal access to a 
diverse set of users. This is the 
way that Japan is developing its 
centralized GIS under the aegis 
of the M inistry of Construction 
(O kabe 1988).

Of course, this is a long­
term solution that requires

political sponsorship, start-up 
funding, and the support of the 
private sector. H ow ever, coop­
eration between the p rivate and 
public sectors on the local level 
is increasing. If public databases 
and the inform ation that results 
from data processing are readily 
available to all segments of 
society a t a reasonable cost, the 
issue of access will no t be a 
controversial subject. If the data 
are carefully gathered and  pri­
vate inform ation shielded, the 
"big bro ther" concerns of some 
social critics can be avoided. 
However, there are no guaran­
tees that this will be the case.

A pplicability of a GIS System

The applicability ofra 
system and the inform ation 
contained w ithin it directly 
im pact the effectiveness of that 
system, as a m anagem ent tco l.
A fundam ental question o f , ill 
m anagers try ing to impleme. it a 
system is\how  can an agency 
m easure the effectiveness of ; n 
integrated geographic inform a­
tion-processing system. Effec­
tiveness, definea as the value of 
enhanced decifton-m aking from  
increased analysis capabilities, 
and im proved inform ation 
availability /attributable to the 
inform ation systeiV (Prisley and 
M ead-19^7),. can berinterpreted 
at tw o levels. A t the\first level, 
it can be an im provem ent of 
end-user and over-all organi­
zational productiv ity  due to 
system application (N unlim aker 
ana Konsynski 1986). B y \ak in g  
a larger view, effectiveness\can 
be viewed as the balance b ^  
tween equality (the doctrine of

equal rights) and equity (the 
concept of fairness) (Chrism an 
1987). The narrow er definition 
is based on internal productiv­
ity at the agency level while the 
broader definition deals w ith 
the impact of the system on the 
public at large. This im pact, 
although hard  to quantity , is 
intangible benefit that should  be 
taken into account in ajco s t/ 
benefit Analysis (Prislev and 
M ead 1987). J

M easuring an Increase in 
internal productiv ity / necessary 
for the f ira  definition of effec­
tiveness, is\an ongoing process 
starting at the earliest stages of 
conceptual planning. Initial p ro ­
ductivity measures range from  
profits and operating expendi­
tures to custom ers served to 
maps producecyand so on 
(Schmidt 1979W Production 
goals must be/decided upon 
before undertaking an imple­
m entation p ro je c t By com par­
ing the im pact of V GIS to the 
stated goal o f the GIS effective­
ness can be ascertained.

This trad itional approach  
to effectiveness is being altered 
by changing technology. Dis­
tributed rtirocessing is becom ing 
an attractive alternative to cen­
tralized data m anagem ent. N et­
w orking capabilities are\being 
upgraded and stand-alone 'M.. 
w o rk sta tio n s  are becoming less 
expensive. In addition , users are 
becoming m ore com puter lit- 
eraie. Every planning depart­
m ent now  has people who reel 
m ore com fortable behind a \
(JRT screen than  a drafting
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T H E  G O V E R N M E N T  P U L S E
AGENCIES _________________ _____________________________________________________________

Ending the Government’s Paper Chase
By Judith H a v w m a n n
Warffapm N* Ml W*»
I n i  nondescript building in Waihington, 

D.C., Federal Maritime Commission 
clerks manually insert changes in 800,000 

paget of ihipping ratea in 5,000 green binders 
each year, uaing botae-and-buggy technology 
to regulate the commerce of the apace age.

By 1991, theae records will be computer- 
-iaed and mods haantly araihble to anybody 
‘ wfcowint* to know bow much if costa to ship 
anything by ocean around the world.

The tranaformation of the commission's 
records is an example of a process that will 
become increasingly common as the govern­
ment moves toward “paperless* agencies by 
the year 2000.

Bat as records change from sheets of paper 
into electronic blips, widespread conhisioa 
prm ds as to whether records like those of 
the Maritime Commission should be made 
easily accessible to the public, in what form 
and at what cost, and whether the govern­
ment should release the information itself or 
turn it over to the private sector.

'The laws and polices that spell out citizen 
access rights to government information in 
the age of electronic government are woefully 
out of date," the American Civil Liberties 
Unkm (ACLU) has said.

Congress will take up legislation to update 
the government's “information dissemination 
policy* when it reconvenes this year.

The bill is called the Paperwork Reduction 
Act. and, in additioa to continuing a long­
standing effort to cut down on the forms the 
government requires citizens to Gil out, it 
reeks to commit federal agencies to a policy 
of openness and disclosure when it comes to 
government information.

For the first time, a bipartisan House bill 
marries the word “electronic" to its informa­

But computerized records pose a host of new questions
tion-pob'cy language, telling the government 
to release, “to the greatest eitent practica­
ble,* information maintained oa computers in 
“usable electronic formats."

Although information policy sounds as con- 
> troverall as motherhood and apple pie, it has 

been a contentious issue in recent years while 
the Office of Management and Budget estab­
lished policies favoring the private sector 
over the government.

The Reagan administration's Office of In­
formation and Regulatory Affairs at OMB re­
quired that federal agencies place “maximum 
feasible reliance on the private sector for dis­
semination of [information] products and ser­
vices."

The policy has been dramatically modified 
in favor of public access under President 
Bush, but Congress has not been satisfied.

“We want to bring organization to dissem­
ination anarchy,* says Democratic Rep. Rob­
ert E. Wise Jr. of West Virginia, whose sub­
committee on government information, jus­
tice and agriculture worked out the informa­
tion dissemination language in legislation in­
troduced in the House by the chairman and 
ranking minority member of the House Gov­
ernment Operations Committee.

Under the bill, a government agency would 
no longer have to step aside if a private firm 
was int~rested in selling its information. In­
stead, federal agencies would have to consid­
er whether an equivalent product or service 
was available and “reasonably achieves the 
dissemination objectives of the agtncy prod­
uct or service" the agency was about to offer.

The issue grows in im;ortance as more and 
more information is stored in government 
computers. The Securities and Exchange 
Commission is developing an Electronic Data 
Gathering System (EDGAR) that will handle

million pages of security filings per year, 
\\ ■ _________________________________________

the Patent Office is creating an Automated 
Trademark System, and the Transportation 
Department is developing an electronic sys­
tem for international tariff filings.

So fir, most of the ocw data systems are in 
agencies that regulate businesses, says Jerry 
Berman, director of the Information Technol­
ogy Project for the ACLU.

But, he says, “the benefits of electronic in­
formation systems are not being equitably or 
widely shared by the public at large.'

JK  lthough the Environmental Protection 
■ R  Agency recently began offering an elec- 

tronic service that tells the public what 
toxic chemicals are being released throughout 
the country, “there axe no large-stale dissem­
ination projects underway at agencies such as 
Justice, Health and Human Services or HUD," 
Berman says.

Berman says more than tfO government 
data bases exist without a government index 
system detailing where they are or how to use 
them.

In the case of the Federal Maritime Com­
mission, electronic versions of some or all of 
its records have been compiled for about five 
years at private expense and sold to custom­
ers.

When the commission proposed converting 
its records to electronic format, the private 
firms that had been key-punching records into 
computers and selling the information to 
steamship companies and others questioned 
whether the agency should "reinvent the 
wheel.*

After a long battle, Congress allowed the 
agency to provide electronic information di­
rectly to the public, but in a relatively raw 
form—leaving the door open for private firms

to “crunch" the numbers into more usable 
formats for customers.

Today, “everybody supports the Federal 
Maritime Commission modernization* says 
Ronald Plesser, an attorney (or the private 
providers of information.

Republican Rep. Frank Horton of New 
York, ranking minority member on the Gov­
ernment Operations Committee, predicts that 
the paperwork biU will sail through the House 
on the ooocoatroversial calendar of measures.

It has the support of most industry and pub- 
lic-interest groups, ezcept one big one—the 
American Library Association.

The association opposes the Wise provi­
sions because of its suspicion of the Office of 
Management and Budget.

Under the trill, the OMB director would ba 
required to "guide* agency information policy, 
following the guidelines laid out in the law.

“As librarians we know that information is 
power and if this goes through it'will give 
OMB a lot of power over information." says 
Anne A. Heanue, an official of the Ijbrary 
Association's legislation committee, .

"We have seen OMB m operation." says . 
Patricia Sdiuman, chairman of legislated for 
the association, its role would have a “chilling 
effect* on agencies rel<rang information, -he 
says.

But the Information Industry Association, a 
group of 850 informatioa companies, sees 
BttJe problem with the legislation.

"We don't believe it giws OMB any more 
power than it has now.. . .  This is the first 
statute setting out the right of access. Where_ 
we once argued against government compe- _ 
titjoa we now believe the best way to get in­
formation to citizens is sometimes govern­
ment and sometimes private."

Gary Bass, bead of the citizen organization 
6MB Watch, says the measure “goes a long 
way toward advocating greater accountability 
for both OMB and the entire government." ■J L  -
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States with FOIAs which specif­

ically cover access to public 
records in computer, electronic

or magnetic tape form or 

records regardless of physical Charging policy for
form or characteristics________________ copies of public records

ALABAMA
ALASKA
ARIZONA X Cost of providing copies plus value of 

reproduction on commercial market
ARKANSAS X No express charqinq policy
CALIFORNIA X* Cost of duplication or statutory fee
COLORADO X Reasonable fee for actual costs or 

statutory fee
CONNECTICUT X Cost to public aqency
DELAWARE
FLORIDA X Statutory fee or actual cost of duplication 

(cost of material and supplies, not labor or 
overhead)

GEORGIA
* Compensation for reproduction at rate agreed 

to by custodian and requestor
HAWAII
IDAHO
ILLINOIS

x
Actual cost of reproducing and certifying 
and for use of reproduction equipment

INDIANA X Computer tape or disk produced by legisla­
tive services agency: fee must not exceed 
sum of 1) direct cost of supplying informa­
tion in that form, 2) standard cost of 
selling same information in publication 
form, 3) percentage of direct cost of main­
taining information system (3 may not 
exceed 1 and 2).

IOWA
x

Reasonable fee not to exceed cost of provid­
ing service

KANSAS X Statutory fee or for records maintained in 
computer facilities, cost of computer 
services includinq staff time

KENTUCKY X Reasonable fee which does not exceed actual 
cost (not staff required)

LOUISIANA X Reasonable fees
MAINE X When inspection can't be accomplished with­

out translation of electronic data, may 
charge for cost of translation

MARYLAND Reasonable fee or statutory fee
MASSACHUSETTS **

MICHIGAN X Mailing costs, actual cost of duplication or 
or publication (labor, cost of search, exam­
ination, review, deletion and separation of 
exemDt material)

MINNESOTA X Actual cost of making, certifying and com­
piling copies plus an additional reasonable 
fee (related to development costs of infor­
mation), if data base has a commercial value

MISSISSIPPI X Actual cost of searching, reviewing, 
duplicating and mailinq

MISSOURI X Reasonable fee

* Records maintained by Legislative Counsel are not subject to FOIA.
** FOIA may not aDply to legislature.
***Not required to supply computer tapes if data is promptly published and offered for sale
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States with FOIAs which specif­
ically cover access to public 

records in computer, electronic 
or magnetic tape form or

records regardless of physical Charging policy for
form or characteristics copies of public records

MONTANA
NEBRASKA X No express charginq policy
NEVADA
NEW HAMPSHIRE
NEW JERSEY
NEW MEXICO
NEW YORK X Statutory fee or actual cost of reproducing 

record
NORTH CAROLINA X Statutory fee
NORTH DAKOTA
OHIO
OKLAHOMA Cost of reproducing copy, and if request is 

for commercial purpose or would cause 
excessive disruption of public body's 
functions, reasonable fee for direct cost 
of document search

OREGON X Actual cost in makinq records available
PENNSYLVANIA **

RHODE ISLAND X Reasonable expense in retrieval and/or 
copying

SOUTH CAROLINA X Actual cost of searching for or making 
copies of records and may charge reasonable 
hourly rate for makinq records available

SOUTH DAKOTA
TENNESSEE X No express charginq policy
TEXAS
UTAH X Reasonable fees
VERMONT
VIRGINIA X Actual cost (copyinq and search time)
WASHINGTON
WEST VIRGINIA X Actual cost of makinq reproductions
WISCONSIN X*** Statutory fee or actual, necessary and 

direct cost of reproduction and transcrip­
tion

WYOMING X Reasonable fee

* Records maintained by Legislative Counsel are not subject to FOIA.
** FOIA may not apply to legislature.
***Not required to supply computer tapes if data is promptly published and offered for sale 

or distribution.



COMMISSION OF THE 
EUROPEAN COMMUNITIES

Guidelines for improving the synergy 
betw een the public and private sectors 
in the information market

DirectorataGeneraf 
for TetecofnmwijcaliofH. 

Information Industries and 
Innovation



This publication is also available In the following languages:

ES ISBN 92-825-9233-2
DA ISBN 92-8259234-0DE ISBN 92-02592359
GR ISBN 92-82592357
FR ISBN 92-825 92353
IT ISBN 92-82592391NL ISBN 92-82592455
PT ISBN 92-8259241-3

dialoguing data can be found al the and of this publication

Luiembou'g: Olllce for Official Publications of tha European Communities; 1069 
ISBN BI-825 9237-5

Catalogue number CD-54-B5125EN C

C> ECSC-EEC-EAEC, Brussels • Luiambourg. 1989 
Printed In Wt PA of Germany

Information is considered more and mors as a motor tor the industrial 
developmeni ol the Communiiy within a highly competitive world 
maiket. The selling up ol an information services market as decided by 
Council on 26 July 1988' is a major aim in tne Community's overall 
strategy.
II is recognized that a sliong and healthy inlormation market In the 
European Communiiy can only be achieved through the work ol a wide 
range ol participants. As is recognized in (he plan ol priority actions lor 
the setting up ol an information services maiket, the public sector has 
an important role to ptoy as a major producer ol basic data and 
information, as b provider ol Inlormation goods and services and as a 
major consumer. Accdiding to the way It functions, it can either 
encourage or hinder ini' Hives leading to the development ol a strong 
European inlormation rtdustry.
To promote optimal synergy between public sector support and private 
sector initiatives, the Commission undertook a series ol consullalions 
and discussions with representatives ol the public and private sectors 
ol the European inlormation market in all Membor States. As a result, 
the Commission has now produced ’Guidelines lor improving the 
synergy between the public and private sectors in the inlormation 
market', which have been endorsed by the representatives ol the

' OJ L 285 p 39 ea«4C£C



Member Stales meeting within tho Senior Officials Advisory Committeo 
(SOAC).
Guidelines are considered essential in order to help the public sector in 
decision-making related to making information available for external 
use and supporting the development of the information market: and to 
establish certain ground rules lor avoiding possible unfair compe­
tition.
The guidelines, which are advisory only, are aimed at providing a basic 
set ol generally agreed principles and recommendations which can be 
used in the development of national guidelines in individual Member 
States. They are in no sense directives, but it is hoped that they will, by 
virtue of their production at the Communiiy level, support national 
initiatives designed to promote the growth ot the European information 
industry.

C. JANSEN VAN ROSENDAAL
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I N T R O D U C T I O N

Governments and public sector bodies collect large amounts ol data 
and information, as part of their routine functions, which could be 
made available to the private sector for the construction and marketing 
ol electronic database services. The private sector is well placed to 
combine infoimation from a variety of government sources, and its 
prime function is to produce and distribute inlormation products 
oriented to the needs of the market. In order to develop and strengthen 
the inlormation industry, a positive initiative is required from govern­
ment. to encourage the use and exploitation ol public sector data and 
inlormation. However, there are few convergent policies or guidelines 
within Member Slates relating to the role of the public sector in this 
area. In addition, it there are different policies operating in the different 
Member Stales, then it will be very difficult to develop the market. It is 
therefore desirable that national policies, as far as they exist, be 
coordinated at the Community level in order to allow the majority of the 
EC countries not yet having such a policy to follow these orientations 
on a national level.

In the following text. Ihe guidelines are nun. Per ed. and explana­
tory material is printed in italic.



G U I DELINES F O R  I M P R O V I N G  T H E  S Y N E R G Y  
B E T W E E N  T H E  PUBLIC A N D  PRIVATE 

S E C T O R S  IN T H E  I N F O R M A T I O N  M A R K E T

THE PUBLIC SECTOR AS A PRODUCER OF BASIC DATA AND 
INFORMATION

Following the general principles used in the European System ol 
Integrated Economic Accounts (ESA) (Sector 60. general government), 
tne public sector includes central and local public administrations, 
which administer and finance a group ol activities, principally ol a 
non market nature, intended lor the benefit ol the community, and 
institutions whose principal resources are derived Irom public funds. 
Organizations wholly or partly owned by the public sector and operat­
ing under tne normal rules ol the market are considered lor the 
purpose ol tnese guidelines as being m the piivate sector.
In the following guidelines, 'exploitation' may include some or all ol the 
activities involved in the & tstruction. manulacture and distribution ol 
value-added inlormation services. Electronic inlormation services 
Include all products and -ervices originating Irom binary storage in a 
computer.

1. Public administrations regularly and systematically collect basic 
data and Information In the performance of their governmental 
functions. These collections have value beyond their use by 
governments, and their wider availability would be beneficial both 
to the public sector and lo private industry. Public organizations 
should, as lar as is practicable and when access is not restricted 
lor .the protection of legitimate public or private Interests, allow 
these basic information materials lo be used by the private sector 
and exploited by the inlormation industry through electronic 
information services.
Inlormation to which access would be likely to be restricted 
includes material relating to national security, external relations, 
the salety ol the Stale and public security, matters sub judice.

7



personal privacy am] personal data, commercial and industrial 
conhdentialily. and in general any material required by law to be 
held in confidence. When availability ot data or inlormation lor use 
or exploitation is denied lo the private sector, an explanation ol 
tne reason tor non availability should be given.

2. Member Slates should compile and publicize guidelines defining 
the conditions ol release, use and exploitation ol public sector 
data and inlormation.
National or regional guidelines ol greater specificity, developed by 
consultation with the appropriate bodies, are required to lake 
account ot the dillerent conditions prevailing in the individual 
Member States.

3. Basic data and inlormation collected by the public sector should 
be regularly reviewed, with regard lo the possibility ol their lurtner 
use. and exploitation.
It consideration is being given to the harmonization of public 
sector data and handling procedures in the Interests ot greater 
etliciency, regard should also be paid to the possibilities lor easier 
use and exploitation ol the inlormation by the private sector. It 
circumstances permit, it may be advantageous to involve the 
private sector in the review process.

4. The availability ol basic data and inlormation should be publicized 
to the private sector, and the procedures by which it can be 
obtained and used or exploited should be made clear. Negotiation 
procedures and pricing principles should as lar as practicable, 
having regard to the characteristics ol the data or Inlormation. be 
harmonized across public administrations.
The establishment ol an advisory body, able to coordinate and 
share among administrative bodies experience ot negotiations 
with the private sector ot the information industry, and the 
development ol model contracts, are measures likely to promote 
umlormity ot procedures.

8

Pricing policies may vary depending on the nature of the infor­
mation. A price should be established wmch reflects the costs ol 
preparing and passing it to the private sector, but which does not 
necessarily include the lull cost ot collecting and handling it in the 
course ot routine administration The price may be reduced it 
provision ol the resulting inlormation sen/ice Is deemed lo be 
necessary in the public interest. Public sector accounting proce­
dures should not impede receipt ot payment lor inlormation or 
services sold.

5. When public sector inlormation or data is released lor exploitation 
by the private sector, restrictions should not normally be placed 
on the types ol customer or the territories to which the resulting 
service may be made available.
The general principle is that no unnecessary barriers lo the How ol 
information across borders should be imposed.

6. Contracts or other arrangements with private sector database 
providers or host services should not grant exclusive rights it they 
lead to distortion ol competition. II. lor reasons such as the 
penetration ol a new market or provision ol a service in the public 
interest, an exclusive right is deemed necessary, it should be 
subject to regular review.

THE PUBLIC SECTOR AS A PROVIOER OF ELECTRONIC 
INFORMATION SERVICES

7. The public sector should adopt policies and procedures which 
encourage investment by the private sector in the development ol 
information services based on public data.
The database industry is characterized by low levels ol investment 
and risk aversion among the traditional publishing or manu­
facturing groups which have entered the market. Use ol public 
sector data and inlormation presents an opponunity to encourage

9



the private sector m me provision ot electronic information 
services.

8. When a public administration provides electronic information 
services directly, it should avoid any practice whicn leaos to the 
distortion ol competition. Before establishing a new electronic 
service or continuing an existing one. public administrations 
should consider whetner an existing private sector service can be 
used or adapted to meet their requirements.
Reasons tor which the public sector might develop and support 
electronic inlormation services could include, amongst others, the 
following examples:
(i) wnere the service is deemed to be essential io tne public 

interest, but the private sector is unwilling or unaote to otter it 
or. reasonable terms:

(ii) wnere it is an mseparaole part of public sector tasxs:
(Hi) whs e a visibly neutral service, independent ot the private 

ink.mation industry, is repuired.

9. Electronic inlormation services directly supplied by the public 
sector should be regularly reviewed, with a view to deciding 
whether their provision by the public or private sector is most 
appropriate, or whether the Involvement ol the private sector in 
their production or distribution, or their replacement by appro­
priate commercial services is desirable.
The public sector could, tor example, develop databases and then 
consider ottering them to the private sector, or could otter the 
distribution rights of public sector databases to the private sector. 
In order that the taxpayer may share in the rewards ot success 
when databases wmch have reached commercial viability are 
translerred. a royalty payment in addition to the negotiated price 
may be considered appropriate.

10. Electronic inlormation service entrepreneurs in European Com­
munity countnes> should be treated on a equal looting irrespective 
ol their country ol origin within the European Community.

10

The otter ol. tor example, rights ot exploitation ol public sector 
data or inlormation should be made on an eouat tooling to all EC 
hosts, no special advantage being given to national hosts.

PUBLIC SECTOR SUPPORT OF INFORMATION SERVICES
While as yet no common procedures lor public support have been 
established, in this relatively new sector certain ground rules 
ought to be observed.

11. Support from the public sector may only be given in accordance 
with the European Community rules on competition, as expressed 
in Articles 92 and 93 ol the Treaty, on aids granted by States.

12. Subiect to the provisions ol Guideline 11 above, direct or indirect 
financial support Irom the public sector may be provided lo 
encourage pre-competitive research ana development, and lo 
encourage the emergence ol new market sectors.
Public support can be given provided that reasonable and non- 
discriminatory procedures are set up to Uanster tne R&D results 
to interested organizations within the Community who wish lo 
exploit them commercially. Public support snould cover only part 
ot the investment costs during development and start up phases, 
and not ongoing operating costs ol services, and such support, 
limned in time, should not generate untair competition lor existing 
services.

13. Public assistance may also be provided to develop and maintain 
Information services which cannot become viable on a commer­
cial basis but which are necessary in the public mteiest. Public 
assistance may also involve reducing linguistic barriers to the uso 
ol existing databases ol European origin, by making them acces­
sible in other languages.

14. As part ol the process ol stimulating the development ol the 
inlormation market, consideration should be given to the esta­
blishment ol joint ventures between the public and private sec- 
tori.

11



Support can a iso be given by t he public sector to the establish­
ment ol new electronic inlormation services in me marketplace, 
by acting as a launch customer' and guaranteeing me purchase 
ot an agreed amount ol appropriate service provision.

15. Condilions governing aDOlicaiion ol public support to users ol 
European electronic inlormation services should not discriminate 
against these services on the basis ol their European Community 
country ol origin.

16. Public sector accounting and budgetary procedures and 
exchange controls should not prevent access by interested public 
departments to electronic inlormation services throughout the Communiiy.

LEGAL AND STATUTORY RESPONSIBILITIES
17. The public sector should strive to eliminate unjustified legal or 

other obstacles to the use ol public inlormation by the private 
sector and its exploitation by the inlormation Industry, while 
ensuring that commercial and other confidentiality considerations 
and civil and criminal liability are respected (see Guideline 1).
Public administrations should, lor example, be clear in the appli­
cations ol rules lor classilication ol inlormation.

18. The public sector should, to the highest extent possible, make use 
ol the discretion given under Anicle 2 (4) ol the Seme Convention 
to exempt from copyright lexis ol a legislative, administrative or 
legal nature and olllclal translations ol such texts. In the case ol 
texts (ailing under the copyright convention, the public sector 
ought not to award exclusive right ol reproduction lo a single 
organization as this might hinder value enhancement by other 
users.
Article 2 (4). as revised al the Stockholm Copyright Convention. 
1967. states that 'It shah be a matter lor legislation in the 
countnes ol the Union to determine the protection to be granted 
to olhctai texts' ol a legislative, administrative and legal nature.

12

and to official translations ol such texts’. The aim is to adopt the 
most favourable interpretation ot the Convention in order to 
encourage the private sector to create advanced information 
services.

19. When public sector inlormation or data is made available for 
private sector use or exploitation, any pre-existing citizens' rights 
ol access to the original inlormation as determined by legislation 
must be preserved.
The individual should continue to be able to have access to such 
Inlormation on the same terms as obtained before its release to 
the private sector. t

13
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[—K a y  B r o w n --------
A laska S ta te  L eg isla tu re  
H ouse of R ep resen ta tiv es

N o v e m b e r  27, 1989

Rep. R e d  B o u c h e r ,  C h a i r m a n  
H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
3 1 1 1  C S t r e e t  
A n c h o r a g e ,  A K  99503

D e a r  Rep. Bou c h e r ,

S i n c e  I w a s  o u t  of t o w n  w h e n  t h e  H o u s e  S t a t e  A f f a i r s  
C o m m i t t e e  m e t  r e c e n t l y  t o  d i s c u s s  s t a t e  i n f o r m a t i o n  
s e r v i c e s ,  I w a n t e d  t o  s h a r e  s o m e  o f  m y  t h o u g h t s  in w r i t i n g .

A s  y o u  know, w h e n  t h e  L e g i s l a t u r e  is n o t  in s e s s i o n  I 
w o r k  as a n  a n a l y s t  f o r  P l a n G r a p h i c s ,  Inc., a K e n t u c k y - b a s e d  
f i r m  t h a t  s p e c i a l i z e s  in t h e  d e s i g n  a n d  i m p l e m e n t a t i o n  of 
g e o g r a p h i c  i n f o r m a t i o n  s y s t e m s  ( G I S ) . In t h a t  c o n t e x t  I 
h a v e  h a d  t h e  o p p o r t u n i t y  to d o  r e s e a r c h  a n d  b e c o m e  f a m i l i a r  
w i t h  p u b l i c  a c c e s s  a n d  c o m p u t e r  t e c h n o l o g y  issues. W h i l e  
t h e  d i s c u s s i o n  b e l o w  m o s t l y  a d d r e s s e s  i s s u e s  a f f e c t i n g  GIS 
d e v e l o p m e n t ,  t h e s e  c o n c e p t s  a l s o  a r e  a p p l i c a b l e  to o t h e r  
i n f o r m a t i o n  systems.

P u b l i c  a c c e s s  to g o v e r n m e n t  i n f o r m a t i o n  is a f u n d a m e n t a l  
r i g h t  t h a t  o p e r a t e s  to c h e c k  and b a l a n c e  t h e  a c t i o n s  of 
e l e c t e d  a n d  a p p o i n t e d  o f f i c i a l s .  T h e  c o u r t s  h a v e
e s t a b l i s h e d  a c l e a r  c o n n e c t i o n  b e t w e e n  t h e  ''right to k n o w "  
a n d  g o v e r n m e n t a l  a c c o u n t a b i l i t y .  W h e n  t a x  d o l l a r s  a r e  
spent, o r  g o v e r n m e n t  t a k e s  action, c i t i z e n s  c a n  r e v i e w  t h e  
i n f o r m a t i o n  o n  w h i c h  t h e  d e c i s i o n  w a s  based. T h e  r i g h t  to 
k n o w  t h e  b a s i s  for g o v e r n m e n t ' s  a c t i o n s  a n d  d e c i s i o n s  
p r o v i d e s  a d e t e r r e n t  t o  a b u s e  of g o v e r n m e n t  a u t h o r i t y ,  b u t  
t h i s  g e n e r a l  c o n c e p t  d o e s  not a d d r e s s  a m y r i a d  of  e m e r g i n g  
i n f o r m a t i o n  a c c e s s  issues.

In  t h e  c o n t e x t  of  GIS d e v e l o p m e n t ,  I h a v e  b e c o m e  
c o n v i n c e d  t h a t  t h e  p u b l i c  i n t e r e s t  w i l l  be b e s t  s e r v e d  b y  
i m p l e m e n t i n g  t h e  c o n c e p t  of " i n f o r m a t i o n  u t i l i t a r i a n i s m "  —  
t h e  g o a l  o f  w h i c h  is to p r o v i d e  t h e  g r e a t e s t  a c c e s s  to  
i n f o r m a t i o n  f o r  t h e  g r e a t e s t  number.

T h e  t e c h n i c a l  a n d  i n s t i t u t i o n a l  i s s u e s  i m p o s e d  on a G I S  
c u s t o d i a l  a g e n c y  are c omplex. R e g u l a t i o n s  (6 A A C  95) 
s p e c i f y  a c c e s s  p r o c e d u r e s  a p p l i c a b l e  to c u s t o d i a n s  o f  
g o v e r n m e n t  r e c o r d s ,  b u t  A l a s k a  law d o e s  n o t  a d d r e s s  t h e  
e x p a n d e d  r o l e s  of the agenc i e s ,  m a d e  p o s s i b l e  b y  G I S  a n d  
o t h e r  t e c h n o l o g i c a l  i m p r o v e m e n t s ,  as i n f o r m a t i o n  
d i s s e m i n a t o r s  a n d  i n t e g r a t o r s .

O u rln g  S e s s io n :
P. O. Box 20*2661 p. O. Box V

Anchorage, A K  99520-2661 Juneau. A K  99811
(907) 272*0207 (907) 465-4998 « *.*x
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T h e  e v o l u t i o n  of G I S  i n t o  a n  " i n f o r m a t i o n  u t i l i t y "  t h a t  
p r o v i d e s  i n f o r m a t i o n  p r o d u c t s  a n d  s e r v i c e s  f o r  s t a n d a r d  
r a t e s  r a i s e s  s i g n i f i c a n t  p o l i c y  i s s u e s  c o n c e r n i n g  t h e  
e c o n o m i c s  o f  i n f o r m a t i o n  a n d  e x p a n d e d  g o v e r n m e n t  a u t h o r i t y  
to p r o v i d e  i n f o r m a t i o n  s e r v i c e s .  T h i s  c r i t i c a l  d e b a t e  
l i k e l y  w i l l  r e s u l t  in d i v i s i o n  of c o n t r o l  o v e r  t h e  " v a l u e  of  
i n f o r m a t i o n , "  as w e l l  as t h e  a n a l y t i c a l  a n d  i n t e g r a t i o n  
c a p a c i t i e s  o f  t h e  t e c h n o l o g y ,  a m o n g  v a r i o u s  c o n t e n d e r s .  
G o v e r n m e n t  w i l l  r e m a i n  t h e  c o l l e c t o r  o f  i n f o r m a t i o n ,  
c o n t r o l l i n g  t h e  u p d a t e s  t o  t h e  m o s t  e x t e n s i v e  a n d  u s e f u l  
d a t a  bases, a n d  t h u s  is t h e  i n i t i a l  " o w ner" o f  t h e  v a l u e  of 
a s i g n i f i c a n t  p o r t i o n  of  s o u r c e  i n f o r m a t i o n .

T h e  i n f o r m a t i o n  p r o c e s s i n g  c a p a b i l i t i e s  of  G I S  m a k e  it 
r e a s o n a b l e  t o  a n t i c i p a t e  a n  u n p r e c e d e n t e d  n u m b e r  a n d  v a r i e t y  
of a c c e s s  r e q u e s t s  c o m i n g  f r o m  s i s t e r  a g e n c i e s ,  c o m m e r c i a l  
v e n d o r s ,  a n d  t h e  g e n e r a l  p u b l i c  as the s y s t e m  a p p l i c a t i o n s  
e x p a n d  a n d  o u t s i d e r s  b e c o m e  a w a r e  of t h e  r e s o u r c e .  M o s t  
m u l t i l a y e r e d  G I S s  w i l l  h a v e  t h e  c a p a c i t y  a n d  a b i l i t y  t o  
p r o d u c e  a m u c h  m o r e  c o m p l e x  s e t  o f  i n f o r m a t i o n  a n d  
i n f o r m a t i o n  p r o d u c t s  t h a n  w a s  c o n t e m p l a t e d  w h e n  t h e  p u b l i c  
r e c o r d s  p o l i c i e s  w e r e  set. O p e n  r e c o r d s  la w s  d e a l  q u i t e  
a d e q u a t e l y  w i + n  t h e  t h r e e  o r  f o u r  r e q u e s t s  a y e a r  m a d e  to a 
t y p i c a l  g o v e r n m e n t  agency, b u t  h a v e  a d i f f e r e n t  i m p a c t  w h e n  
a p p l i e d  t o  s e v e r a l  h u n d r e d  r e q u e s t s  a mo n t h ,  i n c l u d i n g  
r e q u e s t s  s u c h  as o n - l i n e  a c c e s s  a n d  c o m p l e t e  d a t a  b a s e  
u p d a t e s .

T h e  u t i l i t y  of GIS for m a n a g i n g  g o v e r n m e n t ' s  i n f o r m a t i o n  
is s u c h  t h a t  o u t s i d e  r e q u e s t s  c a n  p r e d i c t a b l y  r e a c h  a level 
t h a t  c o u l d  s e v e r e l y  l i m i t  a n y  c o n t r o l  o v e r  s t a f f  t i m e  a n d  
t h e  a g e n c y ' s  b u d g e t .  A n o t h e r  c o n c e r n  is t h e  e v e r  i n c r e a s i n g  
c o s t  to  t h e  s t a t e  to m e e t  the r i s i n g  c o s t s  of i n c r e a s i n g  
a c c e s s .

L i t e r a l  a p p l i c a t i o n  of the c u r r e n t  r e g u l a t i o n s  c a u s e s  
m o r e  p o t e n t i a l  r e s t r i c t i o n  of i n f o r m a t i o n  a c c e s s  t h a n  it 
p r o m o t e s  in t h e  GIS e n v i r o n m e n t .  R u l e s  t h a t  a d e q u a t e l y  
p r o t e c t  t h e  p u b l i c ' s  r i g h t  to k n o w  in t h e  w o r l d  of p a p e r  
r e c o r d s  c a n  p r o v e  c o u n t e r p r o d u c t i v e  in t h e  w o r l d  of 
i n f o r m a t i o n  m a n a g e m e n t  t h r o u g h  c o m p u t e r  t e c h n o l o g y .  T h e  m a p  
c a n  n o w  b e  m a n a g e d  as a d a t a b a s e  a n d  n o t  a s  a p i c t u r e .  If a 
m a p  w a s  u s e d  t o  m a k e  a l e a s i n g  d e c i s i o n ,  a c o p y  o f  t h e  m a p  
s h o u l d  b e  a v a i l a b l e  u n d e r  t h e  o p e n  r e c o r d s  law. B u t  is 
t h e r e  a n y  p u b l i c  p o l i c y  b a s i s  for p r o v i d i n g  a c c e s s  
r e l a t i v e l y  fr e e  for t h e  c o m m e r c i a l  u s e  o f  a m a p  if it did 
n o t  e x i s t  b e f o r e  th r e q u e s t ?  I n f o r m a t i o n  i n  a GIS da t a  
b a s e  c a n  b e  analyzei m a n i p u l a t e d  in a n  a l m o s t  i n f i n i t e
n u m b e r  of w a y s  to p r o d u c e  n e w  i n f o r m a t i o n  t h a t  d i d  not 
p r e v i o u s l y  exist.

B a s e d  o n  t w o  b a s i c  a n d  q u i t e  d i v e r s e  p o l i c y  a p p r o a c h e s  
v i s i b l e  t o d a y  in d i f f e r e n t  j u r i s d i c t i o n s ,  p o l i c y  m a k e r s  are
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t r y i n g  to m e e t  t h e  r e q u i r e m e n t s  o f  t h e  a p p l i c a b l e  s t a t e  o p e n  
r e c o r d s  law. A n  a g e n c y  f a c e d  w i t h  d e a l i n g  w i t h  o p e n  r e c o r d  
r e q u e s t s  a t  its o w n  e x p e n s e  (in t e r m s  of m a n a g e m e n t  of s t a f f  
time, c a p i t a l  i n v e s t m e n t  i n  t h e  system, a n d  e s p e c i a l l y  
o p e r a t i o n  a n d  m a i n t e n a n c e  costs) h a s  l i t t l e  i n c e n t i v e  t o  
o p e r a t e  as a u t i l i t a r i a n  i n f o r m a t i o n  p r o c e s s o r .

In t h e  a b s e n c e  o f  c o s t  r e c o v e r y  op t i o n s ,  GIS m a n a g e r s  m a y  
p e r c e i v e  it to  be  in t h e i r  i n t e r e s t s  t o  r e f u s e  as m a n y  
r e q u e s t s  as  p o s s i b l e  b y  d i s t i n g u i s h i n g  t h e  r e q u e s t e d  
m a t e r i a l  f r o m  " r e c o r d s "  o r  i n v e n t i n g  s o m e  o t h e r  b a s i s  to 
d e n y  a c c e s s .  T h e s e  m i g h t  in c l u d e ,  " . . . t h e  i n f o r m a t i o n  is 
n o t  final, t h e  i n f o r m a t i o n  r e q u i r e s  p r o p r i e t a r y  s o f t w a r e ,  
t h e  i n f o r m a t i o n  is n o t  a v a i l a b l e  in t h e  f o r m  r e q u e s t e d ,  t h e  
r e q u e s t  is n o t  s p e c i f i c  e n o u g h  t o  i d e n t i f y  t h e  r e c o r d , "  a n d  
so on.

M o s t  G I S  m a n a g e r s  p r o b a b l y  w o u l d  l i k e  t o  g r a n t  b r o a d e r  
a c c e s s  to i n f o r m a t i o n ,  b u t  t h e y  m u s t  b e  a b l e  t o  a f f o r d  t h e  
e x e r c i s e .  T h e  m o r e  s u c c e s s f u l  t h e  a g e n c y  is in l i m i t i n g  
a c c e s s ,  t h e  le s s  e x p e n s e  t h a t  m u s t  b e  c o v e r e d  b y  i n c r e a s e d  
a p p r o p r i a t i o n s  f r o m  t h e  l e g i s l a t u r e .

T h e  m o s t  e a s i l y  d e f e n d e d  p o l i c y  at  t h i s  t i m e  is to 1) 
g r a n t  all r e q u e s t s  f o r  t r a d i t i o n a l  t e x t  m a t e r i a l  in p r i n t o u t  
form, 2) d e l i v e r  a c o p y  of t h e  d a t a b a s e  in t h e  f o r m  o f  a 
t a p e  w h e n  asked, 3) a b s o r b  t h e  r e a l  c o s t s  of  t h e  e x e r c i s e ,  
a n d  4) t u r n  d o w n  all r e q u e s t s  t h a t  d o n ' t  fit t h a t  mold.

If t h e  a c c e s s  r e q u e s t  is a n a l y z e d  e x c l u s i v e l y  u n d e r  t h e  
o p e n  r e c o r d s  law, a n d  an e x c e p t i o n  c a t e g o r y  fits w e l l  e n o u g h  
to r e f u s e  access, the e x c e p t i o n  w i l l  n o t  a l l o w  for 
s u b s e q u e n t  s a l e  o r  d i s t r i b u t i o n  of  t h e  p a r t i c u l a r  
i n f o r m a t i o n  o r  d i f f e r e n t  i n f o r m a t i o n  t o  s a t i s f y  a s i m i l a r  
f u t u r e  r e q u e s t .  If t h e  a c c e s s  r e q u e s t  is m e t  m e r e l y  b e c a u s e  
no o p e n  r e c o r d  e x c e p t i o n  a p p l i e s ,  t h e n  n o  s u b s e q u e n t  c o n t r o l  
is r e t a i n e d  for s i m i l a r  r e q u e s t s  in t h e  future, n o  m a t t e r  
h o w  b u r d e n s o m e  o r  e x p e n s i v e  t h e y  m i g h t  p r o v e  to be.

• F o r  two. k i n d s  of f i n a n c i a l  r e a s o n s ,  G I S  c u s t o d i a n s  a r e  
c h o o s i n g  to p u r s u e  an  a c t i v e  p o l i c y  of p r o v i d i n g  a n d  s e l l i n g  
i n f o r m a t i o n .  T h e  f i r s t  r e a s o n  is t o  o b t a i n  r e a s o n a b l e  
p u r s e - s t r i n g  c o n t r o l  o v e r  a c c e s s  n e c e s s a r y  to l i m i t  
f r i v o l o u s  r e q u e s t s  a n d  to a v o i d  t h e  u n p r e d i c t a b l e  e x p e n s e  o f  
m e e t i n g  the p o t e n t i a l  d e m a n d .  T h e  s e c o n d  r e a s o n  is to 
e s t a b l i s h  a m e t h o d  fc o f f s e t t i n g  t h e  c o s t s  o f  e s t a b l i s h i n g ,  
o p e r a t i n g ,  a n d  m a i n t a i n i n g  t h e  system.

U n d e r  p r e s e n t  A l a s k a  r e g u l a t i o n s  it is n o t  p o s s i b l e  for 
an a g e n c y  t o  c h a r g e  fees f o r  G I S  p r o d u c t s  a n d  s e r v i c e s  
b e y o n d  t h e  c o s t  o f  s e a r c h i n g  a n d  c o p y i n g .

In  o r d e r  to m o v e  t o w a r d  t h e  c o n c e p t  o f  i n f o r m a t i o n  
u t i l i t a r i a n i s m ,  and p r o m o t e  b r o a d  p u b l i c  a c c e s s  to
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i n f o r m a t i o n  k e p t  b y  s t a t e  a g e n c i e s ,  I b e l i e v e  w e  s h o u l d
a m e n d  t h e  s t a t u t e  to m a k e  a d i s t i n c t i o n  b e t w e e n  "records'’ 
and " p r o d u c t s  a n d  s e r v i c e s . "  T h i s  s o l u t i o n  w o u l d  u p h o l d  t h e  
u n d e r l y i n g  p r i n c i p l e s  of t h e  F r e e d o m  of I n f o r m a t i o n  A c t  t o  
k e e p  g o v e r n m e n t  a c c o u n t a b l e  for its a c t i o n s  a n d  e x p e n d i t u r e s  
w h i l e  s i m u l t a n e o u s l y  p r o m o t i n g  u t i l i t a r i a n  a c c e s s  to s t a t e
i n f o r m a t i o n .

T h i s  s t r a t e g y  e n v i s i o n s  p r o p r i e t a r y  g o v e r n m e n t  a c t i o n  to  
m a k e  i n f o r m a t i o n  p ro d u c ts  and s e r v ic e s  a v a i l a b l e  for a
p r i c e  c a l c u l a t e d  t o  p r o d u c e  a b a l a n c e  b e t w e e n  r e v e n u e s  a n d  
e x p e n d i t u r e s .  I n f o r m a t i o n  t h a t  is u s e d  t o  f o r m  p u b l i c  
p o l i c y  w o u l d  c o n t i n u e  to b e  t r e a t e d  as a re c o rd  a n d  m a d e  
a v a i l a b l e  to a n y  m e m b e r  of t h e  p u b l i c  f o r  a n o m i n a l  cost.

A  r e a s o n a b l e  d i s t i n c t i o n  b e t w e e n  i n f o r m a t i o n  t h a t
c o n s t i t u t e s  a r e c o r d , and i n f o r m a t i o n  t h a t  c o n s t i t u t e s  a 
p ro d u c t, p u b l ic a t io n , custom r e p o r t ,  custom map, o r  a 
s e r v ic e , w i l l  e n a b l e  a n  a g e n c y  to e n h a n c e  a c c e s s  for t h e  
g e n e r a l  p u b l i c  a n d  r e c o v e r  a p o r t i o n  of the s y s t e m ' s  c o s t  
f r o m  c o m m e r c i a l  a n d  o t h e r  l a r g e  use r s .  T h i s  w i l l  h e l p  
m a i n t a i n  t h e  l o n g - t e r m  v i a b i l i t y  of t h e  s t a t e ' s  G I S  sy s t e m s .

T h e  s y s t e m  of p u b l i c  a c c e s s  I e n v i s i o n  w o u l d  e s t a b l i s h  
u s e r  fees for v a r i o u s  le v e l s  o f  a c c e s s  to a n  a g e n c y  GIS. 
U s e r s  c o u l d  be  o f f e r e d  " a c c e s s  p a c k a g e s , "  ea c h  s u f f i c i e n t  to 
p r o d u c e  a r a n g e  o f  p r o d u c t s  o r  s e r v i c e s  w i t h i n  t h e  full 
r a n g e  of s y s t e m  c a p a b i l i t i e s .  T h e  GIS a g e n c y  c o u l d  o f f e r  
a c c e s s  t o  t h e  s y s t e m  a t  o n e  of s e v e r a l  f u n c t i o n a l  levels, 
w i t h i n  w h i c h  a n y  p r o c e s s  o r  p r o d u c t  can b e  located.
B a s i c a l l y ,  f u n c t i o n a l i t y  e q u a t e s  to s o f t w a r e  c a p a b  .lity, so 
it is a c c e s s  to s o f t w a r e  t h a t  d i s t i n g u i s h e s  t h e  l e v e l s  in 
t h i s  p r o p o s e d  a c c e s s  scheme. F o r  example, f u n c t i o n a l i t y  
l e v e l s  c o u l d  i n clude:

■ Plot t i n g ,  p r i n t i n g ,  a n d  r e p r o d u c t i o n  of s t a n d a r d
p r o d u c t s  only;

■ A l l  above, p l u s  a l p h a n u m e r i c  q u e r y  a n d  p r i n t i n g
c a p a b i l i t y ;

'■ A l l  above, p l u s  g r a p h i c  q u e r y  a n d  p l o t t i n g  
c a p a b i l i t y ;  -•

■ A l l  above, p l u s  n o n g r a p h i c  d a t a  i n put a n d  a n a l y s i s  
c a p a b i l i t y ;  a n d

■ A l l  above, p l u s  g r a p h i c  d a t a  i n p u t  a n d  a n a l y s i s
c a p a b i l i t y .

Ag a i n ,  any i n f o r m a t i o n  u s e d  t o  m a k e  a d e c i s i o n  or  form 
p u b l i c  p o l i c y  w o u l d  b e  d e f i n e d  as a re c o rd  a n d  w o u l d  
c o n t i n u e  t o  be a v a i l a b l e  to a n y  m e m b e r  of the p u b l i c  for the 
n o m i n a l  c o s t  of s e a r c h i n g  a n d  c opying.

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  to com m e n t .  I a m  w o r k i n g  
o n  l e g i s l a t i o n  on t h i s  t o p i c  a n d  o t h e r  r e l a t e d  issues, 
i n c l u d i n g  p r i v a c y  c o n c e r n s ,  t h a t  I p l a n  to i n t r o d u c e  n e x t
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P o l i c i e s  f o r  t h e  E l e c t r o n i c  
I n f o r m a t i o n  A g e

Now that computers have taken over, states need to update the rules tor 
managing their information resources.

E d w i n  L e v i n e

I n f o r m a t i o n  -  t h e  l i f e b l o o d  o f  g o v e r n ­
m e n t  -  is  g e t t i n g  m o r e  c o m p l i c a t e d  to 

m a n a g e .
L i k e  e v e r y o n e  e lse ,  s ta te s  h a v e  b e c o m e  

t o t a i l v  d e p e n d e n t  o n  c o m p u t e r s  a n d  so r t-  
w a r e .  n e t w o r k s  a n d  t e l e p h o n e s ,  t o r  s t o r -

cJwin Levine :s -:.m Uireeior ,'t :r.e r.cr.ua 
Legislatures ‘eir.i Ccmnittee or information Tecr.- 
noioey Resources.

i n s ,  s o r t i n g  a n d  p r o v i d i n g  a c c e s s  to  th eir  
i n r o r m a t i o n .  M a n a g i n g  th is  e l e c t r o n i c  
d a t a  a n d  tn e  t e c h n o l o g i c a l  s t r u c t u r e  t h a t  
s u p p o r t s  it w i l l  b e c o m e  t h e  c h a l l e n g e  or 
t h e  J 0s.

S t a t u t e s  d e a l i n g  w i t h  g o v e r n m e n t  
f o r m a t i o n  a n d  t h e  p u b l i c s  r ig h t  t o  k n c  •. 
h a v e  b c c c m c  o u t d a t e d  L a w m a k e r s  
r i n d i n g  t h e m s e l v e s  e m b r c i i e d  in c o m p , -  • 
d e b a t e s  o v e r  i n f o r m a t i o n  d m s e m i n a t : .

a n d  t h e  c o s t s  o t  a c c e s s  to  c o m p u t e r i a e d  
g o v e r n m e n t  i n f o r m a t i o n ,  c o p y r i g h t  
c o m p u t e r  s e c u r i t y ,  o p t i c a l  s t o r a g e  a n d  
c o m p u t e r  p r i v a c y .

T h e  n e ed  t o r  r e d e f i n i t i o n  is b a s e d  o n  
t h e  i n c r e a s e d  v a i u e  o r  th e  i n f o r m a t i o n  
b e i n g  p r o d u c e d ,  c r e a t e d  a n d  s t o r e d  b v  
g o v e r n m e n t  t o d a y .  It w a s  v a l u a b l e  a s  

m a r k s  o n  p a p e r  b u t  t h e  c o s t s  o t  f i n d ­
in g ,  s o r t i n g ,  c o m b i n i n g  a n d  a n a l v : : r . s  
p a p e r  t iles  w e r e  p r o h i b i t i v e l y  h i g h .  C o m ­
p u t e r i z i n g  t h e  i n r o r m a t t o n  h a s  reduced 
c o s t s ,  i m p r o v e d  th e  e a s e  o r  u s e  a r .a  p r o ­
v i d e d  c a p a b i l i t i e s  t o r  . n r o r m u n o r .  m a n ­
a g e m e n t  t h a t  w e r e  u u p i u c i . c a .  . t«n 
p a p e r  r e c o r d s .

T o d a y  it is p o s s i b l e  t o  use  t e c h n o , o c v  
t o  m a n a g e  i n f o r m a t i o n ,  r a t h e r  t h a n  r a v ­
i n g  to  m a n e g e  t h e  t e c h n o l o g y  i t s e .r .  ?  *r 
■>tate l e g i s l a t u r e s  th is  is a  c r i t i c a l  d i s t i n c ­
t io n .  If w e  s e p a r a t e  the  i n f o r m a t i o n  •■cm 
t h e  t e c h n o l o g y  t h a t  s t o r e s  a n d  p roce> «e<  
it. the  u n d e r l y i n g  p o i i c y  i s s u e s  a r e  m u c h  
c l e a r e r .  T h e s e  i s s u e s  a r e  th e  m e a t  i r .u  
p o t a t o e s  o t  s t a t e  l e g i s l a t u r e s :  H o w  ■.:!! 
s c a r c e  r e s o u r c e s  c e  j i l o c a t e d L  W h a t  a r e  
t n e  e q u i t y  c u n c e r n s ?  W h a t  is :He 
in t e r e s t ?  \

I n f o r m a t i o n  is a n  a s s e t .  3 u t  d o e s  t h e  '  
i n f o r m a t i o n  b e l o n g  t o  t h e  i n d i v i d u a l  
w h o  p r o v i d e d  it t o  th e  m o t o r  v e h i c l e  
r e g i s t r a t i o n  b u r e a u ?  O r  t o  th e  b u r e a u ,  
w h i c h  w a n t s  to  se ll  it t o  a  c o m p a n y  t h a t  
m a r k e t s  m a i l i n g  l ists ?  O r  is it n o w  
p u b l i c  i n f o r m a t i o n .  ’ w h i c h  m u s t  b e  p r o ­

v i d e d  to  a n y  p e r s o n  w h o  a s k s  t o r  :f m -  
e l u d i n g  t h e  c h i l d  s u p p o r t  e n f o r c e m e n t  
u n i t  t h a t  w a n t s  t o  t i n d  r e c a l c i t r a n t  
p a r e n t s ?  ^

L e g i s l a t i v e  r e s p o n s e s  t o  t h e s e  q u c s -  
ti ans a r e  e c le c t ic ,  b o r n e  s t a t e s  r e str ic t  tn e  
r e l e a s e  ot  p e r s o n a l l y  i d e n t i f i a b l e  i n f o r ­
m a t i o n .  ' w h i l e  o t h e r s  lim it  o n l y  u i s t r m u -  
t i o n  o t  'c o n f i d e n t i a l ' - i n f o r m a t i o n ,  A :  :._c 
f e d e r a l  l e v e l .  C o n g r e s s  p a s s e d  t h e  C o m ­
p u t e r  M a t c h i n g  a n d  P r i v a c y  P r o t e c t i o n .
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A c t  la st  O c t o b e r .  It e s t a b l i s h e s  s t r i n g e n t  
c o n t r o l s  o n  m a t c h i n g  c o m p u t e r i z e d  in - 
t o r m a t i o n  a b o u t  i n d i v i d u a l s .

S t u d y i n g  t h e  p r o b l e m s  r a i s e d  b y  th e  
g r o w t h  o t  c o m p u t e r i z e d  g o v e r n m e n t ,  the  
F l o r i d a  L e g i s l a t u r e  s J o in t  C o m m i t t e e  o n  
I n f o r m a t i o n  T e c h n o l o g y  R e s o u r c e s  id e n ­
t i f i e d  f o u r  m a j o r  g r o u p s  o f  i s s u e s  t h a t  
l a w m a k e r s  a r e  g o i n g  to  h a v e  to  d e a l  w i t h  
- c o n t r o l  o f  i n f o r m a t i o n ,  its  d i s s e m i n a ­

t i o n ,  i ts  s e c u r i t y  a n d  i t s  p r e s e r v a t i o n .
,\  O n e  o f  th e  p r o b l e m s  o f  c o n t r o l l i n g  in- 
>/ f o r m a t i o n  is the. q u e s t i o n  o f  p r i v a c y .  

a l l o w i n g  p e o p l e  t o  k n o w  w h a t  p e r s o n a l  
i n f o r m a t i o n  is b e i n g  c o l l e c t e d  a b o u t  
t h e m ,  w h y  it w a s  c o l l e c t e d ,  w h e r e  it 
c a m e  f r o m ,  h o w  it  w i l l  b e  u s e d ,  w h o  has  
a c c e s s  t o  it. T h e  c o m m o n  c o n c e r n  is the  
i n d i v i d u a l ' s  l a c k  o f  c o n t r o l  o v e r  i n f o r m a ­
t i o n  a b o u t  h i m s e l f  o n c e  it  is c o m p u t e r ­
i z e d .

T h e  s e c o n d  s e t  o f  is s u e s  r a is e s  r u n d a -  
> m e n t a l  q u e s t i o n s  a b o u t  g o v e r n m e n t s  r e ­

s p o n s i b i l i t y  f o r  p r o v i d i n g  a c c e s s  to 
p u b l i c  i n f o r m a t i o n . It b r i n g s  u p  s u c h  
q u e s t i o n s  a s  w h e t h e r  g o v e r n m e n t  c a n  
c o p y r i g h t  it s  i n f o r m a t i o n ,  ’w h e t h e r  s o f t ­
w a r e  w r i t t e n  b y  g o v e r n m e n t  e m p i o v e e s  
s h o u l d  b e  s o l d ,  w h o  s h o u i d  b e  a l l o w e d  
a n d  w h o  p r e v e n t e d  r r o m  d i s s e m i n a t i n g  
g o v e r n m e n t  i n f o r m a t i o n ,  w h e t h e r  g o v ­
e r n m e n t  w i l l  p r o v i d e  o n l y  w h a t  t h e  p r i ­
v a t e  s e c t o r  w o n ' t ,  w h e t h e r  i n r o r m a t i o n  
w i l l  b e  a v a i l a b l e  t o  e v e r y o n e  o r  o n l y  to 
t h o s e  w i t h  a c o m p u t e r ,  w h e t h e r  it 's  f a i r  
t o  p r o v i d e  a  c o m p u t e r  p r i n t o u t  t o  s o m e  
a n d  a  d i s k e t t e  o r  t a p e  t o  o t h e r s .

T h e  d e b a t e  o v e r  w h o  w i l l  p r o f i t  f r o m  
t h e  u s e  o f  i n f o r m a t i o n  is f i e r c e .  M a n y -  
p u b l i c  a g e n c i e s  w o u l d  l i k e  t o  o r f s e t  the  
t a x  b u r d e n  w i t h  p r o f i t s  f r o m  their  i n v e s t ­
m e n t ,  b u t  s h o u l d  t a x p a y e r s  h a v e  t o  p a y  
a g a i n  t o r  w h a t  t h e y  h a v e  a l r e a d y  f u n d e d ?  
M i n n e s o t a  a l l o w s  i t s  c o u n t i e s  to  c o p y ­
r i g h t  a n d  s e l l  t h e i r  s o f t w a r e .  Is it in  th e  
p u b l i c  in te r e s t  t o  h a v e  g o v e r n m e n t  c o m ­
p e t e  w i t h  p r i v a t e  b u s i n e s s ?  S h o u l d  p r i ­
v a t e  s o f t w a r e  c o m p a n i e s  b e  t a x e d  if  th e  
r e c e i p t s  a r e  t o  b e  u s e d  to  f u n d  t h e  m a r ­
k e t i n g  o f  s o f t w a r e  d e v e l o p e d  b y  p u b l i c  
e m p l o y e e s ?

Is it  f a i r  f o r  g o v e r n m e n t  t o  c h a r g e  f o r  
th e  e x a m i n a t i o n  o f  it s  a c t i o n s ?  Is it a p ­
p r o p r i a t e  t o  r e q u i r e  t h a t  e x a m i n a t i o n  o f  
t h e  p u b l i c  r e c o r d  b e  b a s e d  o n  fees  o r  t h e  
a b i l i t y  t o  p a y .  o r  s h o u l d  c i t i z e n s  h a v e  
f r e e  a c c e s s  t o  th is  m a t e r i a l ?

T h e  th ird  a n d  f o u r t h  sets  o f  is su es  t h a t  
l e g i s l a t u r e s  m u s t  a d d r e s s  a r e  t h o s e  o f  

^ s e c u r i t y  a n d  p r e s e r v a t i o n .  S e c u r i t y  is 
^ v i t a l  t o  e n s u r e  t h a t  d a t a  is n e i t h e r  a l t e r e d  

■" n o r  d e s t r o y e d  a n d  TH aF c o n f i d e n t i a l  i n ­
f o r m a t i o n  is n o t  r e l e a s e d .  O t h e r  s e c u r i t y  
i ssu e s  h a v e  t o  d o  w i t h  d i s a s t e r  r e c o v e r y ,  
a c c e s s  c o n t r o l s ,  s e c u r i t y  p l a n s  a n d  p r o ­
t e c t i o n  o f  f u n c t i o n s  s u c h  a s  e l e c t r o n i c  
v o t i n g  s y s t e m s  w h e r e  t h e  i n t e g r i t y  o f  t h e  
p r o c e s s  m u s t  r e c e i v e  e x t r a o r d i n a r y  
a t t e n t i o n .

—  P r e s e r v a t i o n  p r o b l e m s  h a v e  to  d o  w i t h  
s a v i n g  a n a  m a n a g i n g  p u b i i c  r e c o r d s  t h a t  
a r e  s t o r e d  o n  n o n - p a p e r  m e d i a  s u c h  a s  
m a g n e t i c  t a p e  o r  o p t i c a l  d i s k .  Q u e s t i o n s  
t h a t  h a v e  to  b e  a n s w e r e d  i n c l u d e  w h a t  
is th e  s t a t u s  o r  n o n - p a p e r  r e c o r d s  a s  e v i ­
d e n c e .  w h e t h e r  a  d o c u m e n t  is a  c o p y  o r  

th e '  o r i g i n a l ,  h o w  to  m a n a g e  a c c e s s  a n d  
d e s t r u c t i o n  o r  c o m p u t e r  r e c o r d s  a n d  t h e  
s o f t w a r e  u s e d  t o  s e a r c h  t h e m ,  a n d  h o w  
t o  d e t e r m i n e  w h a t  r e c o r d s  t o  p r e s e r v e  
g i v e n  t h e  g lu t  o f  u se le ss  i n f o r m a t i o n  t h a t  
c a n  n o w  b e  c n e a p i y  s t o r e d  e l e c t r o n i c a l l v  
T h e n  t h e r e  is n e w  t e c h n o l o g y  s u c h  ,i~ 
e l e c t r o n i c  m a i l  t h a t  n e v e r  c r e a t e s  a p a p e :  
d o c u m e n t  a t  a l l .

T h e s e  i ssu e s  h a v e  a l r e a d y  c r e a t e d  d i f ­
f i c u l t i e s  t o r  l e g i s l a t u r e s .  In T e x a s  a n  o p ­
t i c a l  s t o r a g e  l a w  h a s  b e e n  c h a l l e n g e d  
b e c a u s e  it a l l o w e d  f o r  t h e  d e s t r u c t i o n  o f  

th e  o r i g i n a l ' '  p a p e r  r e c o r d s  a n d  a u t h o r ­
i z e d  t h e  u s e  o f  t e c h n o l o g y  t o r  w h i c h  
t h e r e  a r e  n o  n a t i o n a l  s t a n d a r d s .

N e w  Y o r k  h a s  c o m p l e t e d  a p l a n  to  
m a n a g e  a n d  p r e s e r v e  e l e c t r o n i c  r e c o r d s .  
T h e  L’ n i t o r m  C o m m e r c i a l  C o d e  is  b e i n g  
r e v i e w e d  to  d e t e r m i n e  h o w  e l e c t r o n i c  
r e c o r d s  w i l l  a f f e c t  c u r r e n t  l a w .

S t a t e  l e g i s l a t u r e s  h a v e  d e a l t  w i t h  
b r o a d  s o c i e t a l  c h a n g e s  in  t h e  p a s t ,  b u t  
t h e  i n f o r m a t i o n  a g e  is s p e e d i n g  t o w a r d  
u s  a lo t  t a s t e r  c h a n  a n y t h i n g  w e  v e  e v e r  
d e a l t  w i t h  b e t o r e .  T h e  a d o p t i o n  o f  i n f o r ­
m a t i o n  t e c h n o l o g y  m a y  b e  v i r t u a l l y  
c o m p l e t e  b y  the  t u r n  o f  t h e  c e n t u r y .  W i l l  
l a w m a k e r s  h a v e  e n o u g h  t i m e  t o  d e t e r ­
m i n e  t h e  p u b l i c  in t e r e s t  in  t h e s e  i s s u e s ?

T h e  t r e a t m e n t  o r  g o v e r n m e n t ' s  o w n  
i n f o r m a t i o n  w i l l  b e  m o s t  t r o u b l e s o m e .  
W h o  w i l l  c o n t r o l  t h is  i n f o r m a t i o n ,  w h o  
w i l l  d i s s e m i n a t e  it. h o w  w i l l  it b e  s e c u r e d  
a n d  h o w  w i l l  it b e  p r e s e r v e d ?  T h e  i n f o r ­
m a t i o n  a g e  w i l l  t o r c e  e v e r y  l e g i s l a t u r e  to 
r e - e x a m i n e  o l d  a n d  s e t t l e d  is s u e s  f r o m  a 
n e w  p e r s p e c t i v e .  a

Which manufacturer 
outfitted the 
1987 America's Cup 
Winner with a secure 
communications 
system?

Motorola.
As soon is me crew of me Stars ana Stripes Yacht— me winner :i r e  ’Sa? Amencas Cup fiace— ‘ounc cut ra t a competing yacnt was monuc-ra:rev 'adio communications, rev lowards me Motorola SECURENET Svstem as ihe solution. Trey <rew ■! was ;he oesi way to maxe sure rat men strategic on-board communications wouia not De ovemeard.

It really should come as no surpnse that Moioroia was me choice 01 the win­ning Stars and Stnpes crew Afar 311. we ve oeen providing secure ccr-mun- cations for everything from vacnt races :o undercover operations for over a decaae. in fact. Motorola SECuPENET 
2-way radios are used py pucnc safety agencies coast to coast.

Wherever and whenever oeccie need •o communicate with, eacn other, you II find Motorola quality. The quanty mat won us the first Malcolm Baicnge National Quality Award, oreserteo bv the President ol the United States ’or our corporate manufacturing excellence and commitment to total customer satisfaction.
Winner IW«^T̂ FViiulu
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w

Call Motorola at 
1-800-247-2346, Ext. 603.
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Informing the Nation: Federal Information 
Dissemination in an Electronic Age

T h e  g o v e r n m e n t  t o d a y  s t a n d s  a t  a  m a j o r  c r o s s r o a d s  
w i t h  r e s p e c t  t o  t h e  f u t u r e  o f  F e d e r a l  i n l o r m a t i o n  d i s ­
s e m i n a t i o n .  T e c h n i c a l  a d v a n c e s  a r e  c r e a t i n g  o p p o r t u n i ­
t ies  f o r  p r o d u c t i v i t y  i m p r o v e m e n t  in F e d e r a l  i n f o r m a t i o n  
d i s s e m i n a t i o n  t h a t  O T A  e s t i m a t e s ,  c o n s e r v a t i v e l y ,  a t  
h u n d r e d s  o f  m i l l i o n s  o f  d o l l a r s  p e r  y e a r .  T e c h n o l o g i ­
c a l  a d v a n c e s  h a v e  o p e n e d  u p  m a n y  n e w  a n d  p o t e n ­
t i a l l y  c o s t - e f f e c t i v e  w a y s  t o  d i s s e m i n a t e  F e d e r a l  i n f o r ­
m a t i o n .  e s p e c i a l l y  t h o s e  t y p e s  o f  i n f o r m a t i o n  ( s u c h  a s  
b i b l i o g r a p h i c ,  r e f e r e n c e ,  s t a t i s t i c a l ,  a n d  s c i e n t i f i c  a n d  
t e c h n i c a l )  t h a t  a r e  p a r t i c u l a r l y  w e ! ! - s i . i t e d  t o  e l e c t r o n i c  
f o r m a t s .  F o r  e x a m p l e ,  a n  e n t i r e  y e a r ' s  w o r t h  o f  t h e  
C o n g r e s s i o n a l  R e c o r d  o r  F e d e r a l  R e g i s t e r ,  o r  s e v e r a l  
B u r e a u  o f  t h e  C e n s u s  s t a t i s t i c a l  s e r i e s  o n  e m p l o y m e n t  
a n d  d e m o g r a p h i c  t r e n d s ,  c a n  b e  p l a c e d  o n  o n e  c o m ­
p a c t  d i s k  t h a t  c a n  b e  e a s i l y  r e a d  w i t h  a  l o w - c o s t  r e a d e r  
a n d  b a s i c  m i c r o c o m p u t e r .  P r e s s  r e l e a s e s ,  w e a t h e r  a n d  
c r o p  b u l l e t i n s ,  a n d  e c o n o m i c  o r  t r a d e  i n d i c e s  c a n  b e  
d i s s e m i n a t e d  i m m e d i a t e l y  v i a  e l e c t r o n i c  b u l l e t i n  b o a r d s  
o r  o n l i n e  i n f o r m a t i o n  s y s t e m s .

O T A  e x p e c t s  i m p o r t a n t  u n d e r l y i n g  t e c h n i c a l  a d ­
v a n c e s  i n  m i c r o c o m p u t e r s ,  p r i n t e r s ,  s c a n n e r s ,  e l e c ­
t r o n i c  p u b l i s h i n g  s y s t e m s ,  o p t i c a l  d i s k s ,  a n d  a  h o s t  o f  
o n l i n e  n e t w o r k s  t o  c o n t i n u e  u n a b a t e d  f o r  a t  l e a s t  t h e  
n e x t  3 t o  5  y e a r s  a n d  1 0  y e a r s  o r  m o r e  i n  m a n y  c a s e s .

O n  t h e  d e m a n d  s i d e .  O T A ' s  3 -  t o  S - y e a r  o u t l o o k  
i n d i c a t e s  t h a t  o v e r a l l  d e m a n d  f o r  F e d e r a l  i n f o r m a t i o n  
in  p a p e r  f o r m a t s  w i l l  d e c l i n e  m o d e s t l y  a n d  t h e  d e m a n d  
f o r  m i c r o f i c h e  w i l l  d r o p  r a t h e r  m a r k e d l y  ( e x c e p t  f o r  
d o c u m e n t  s t o r a g e  a n d  a r c h i v a l  p u r p o s e s ) ,  w h i l e  t h e  
d e m a n d  f o r  e l e c t r o n i c  f o r m a t s  w i l l  c o n t i n u e  t o  i n c r e a s e  
d r a m a t i c a l l y .  T h e  r e s u l t s  o f  s u r v e y s  c o n d u c t e d  b y  t h e  
G e n e r a l  A c c o u n t i n g  O f f i c e  i n d i c a t e ,  f o r  e x a m p l e ,  t h a t  
c i v i l i a n  a g e n c i e s  d i s s e m i n a t e d  e l e c t r o n i c a l l y  o v e r  7 . 5 0 0  
i n f o r m a t i o n  p r o d u c t s  in  f i s c a l  y e a r  1 9 8 7 .  w h i c h  is m o r e  
t h a n  t r i p i e  t h a t  o f  4 y e a r s  e a r l i e r .

I n f o r m a t i o n  is t h e  l i f e b l o o d  o f  m a n y  F e d e r a l  G o v ­
e r n m e n t  p r o g r a m s  a n d  a c t i v i t i e s  a n d  is e s s e n t i a l  t o  t h e  
i m p l e m e n t a t i o n  o f  a g e n c y  m i s s i o n s  a n d  t o  i n f o r m e d  
p u b l i c  d e b a t e .  T h e  a d v e n t  o f  e l e c t r o n i c  d i s s e m i n a t i o n  
h a s  g e n e r a t e d  s e r i o u s  c o n f l i c t s  o v e r  h o w  t o  m a i n t a i n  
a n d  s t r e n g t h e n  p u b l i c  a c c e s s  t o  g o v e r n m e n t  i n f o r m a ­
t i o n  a n d  b a l a n c e  t h e  r o l e s  o f  t h e  F e d e r a l  G o v e r n m e n t  
a n d  t h e  p r i v a t e  s e c t o r .  C o n g r e s s  h a s  e n a c t e d  n u m e r ­

o u s  l a w s  t h a t  e m p h a s i z e  t h e  i m p o r t a n c e  o f  b r o a d  p u b ­
l i c  a c c e s s  t o  F e d e r a l  i n f o r m a t i o n  a n d  a s s i g n  v a r i o u s  
i n f o r m a t i o n  d i s s e m i n a t i o n  f u n c t i o n s  t o  i n d i v i d u a l  F e d ­
e r a l  a g e n c i e s  a n d  g o v e m m e n t w i d e  c l e a r i n g h o u s e s .  B u t  
t h e  e x i s t i n g  s t a t u t o r y  a n d  i n s t i t u t i o n a l  f r a m e w o r k  
w a s  e s t a b l i s h e d  b y  C o n g r e s s  l a r g e l y  d u r i n g  t h e  p r e -  
e l e c t r o n i c  e r a ,  a n d  t e c h n o l o g i c a l  a d v a n c e s  a r e  c r e a t ­
i n g  a  n u m b e r  o f  p r o b l e m s  a n d  c h a l l e n g e s .

•  A t  a  f u n d a m e n t a l  l e v e l ,  e l e c t r o n i c  t e c h n o l o g y  is 
c h a r g i n g  o r  e v e n  e l i m i n a t i n g  m a n y  d i s t i n c t i o n s  
b e t .v c - e n  r e p o r t s ,  p u b l i c a t i o n s ,  d a t a b a s e s ,  r e c o r d s ,  
a n d  t i n  l i k e ,  i n  w a y s  n o .  a n t i c i p a t e d  b y  e x i s t i n g  
s t a t u t e s  a n d  p o l i c i e s .  A  r a p i d l y  g r o w i n g  p e r c e n t ­
a g e  o f  F e d e r a l  i n f o r m a t i o n  e x i s t s  in  a n  e l e c t r o n i c  
f o r m  o n  a  c o m p u t e r i z e d  s y s t e m  a s  p a r t  o f  a  
" s e a m l e s s  w e b "  o f  i n f o r m a t i o n  a c t i v i t i e s .

•  E l e c t r o n i c  t e c h n o . o g y  i s  e r o d i n g  t h e  i n s t i t u t i o n a l  
r o l e s  o f  g o v e m m e n t w i d e  i n f o r m a t i o n  d i s s e m i ­
n a t i o n  a g e n c i e s .  W h i l e  m a n y  i n d i v i d u a l  F e d e r a l  
a g e n c i e s  d i s s e m i n a t e  a t  l e a s t  s o m e  o f  t h e i r  i n f o r ­
m a t i o n  i n  e l e c t r o n i c  f o r m a t . ; ,  t h e  c e n t r a l  g o v e m ­
m e n t w i d e  d i s s e m i n a t i o n  m e c h a n i s m s  ( p r i m a r i l y  
t h e  S u p e r i n t e n d e n t  o f  D o c u m e n t s  s a l e s  p r o g r a m  
a t  t h e  L ' . S .  G o v e r n m e n t  P r i n t i n g  O f f i c e .  D e p o s i ­
t o r y  L i b r a r y  P r o g r a m  a d m i n i s t e r e d  b y  G P O .  a n d  
N a t i o n a l  T e c h n i c a l  I n f o r m a t i o n  S e r v i c e )  a r e  p r e s ­
e n t l y  l i m i t e d  l a r g e l y  t o  p a p e r  o r  p a p e r  a n d  m i ­
c r o f i c h e  f o r m a t s  a n d  t h u s  d i s s e m i n a t e  a  d e c l i n ­
i n g  p o r t i o n  o f  F e d e r a l  i n f o r m a t i o n .

•  T e c h n o l o g y  h a s  o u t p a c e d  t h e  m a j o r  g o v e r n m e n t -  
w i d e  s t a t u t e s  t h a t  a p p l y  t o  F e d e r a l  i n f o r m a t i o n  
d i s s e m i n a t i o n .  T h e  P r i n t i n g  A c t  o f  1 8 9 5 ,  D e p o s ­
i t o r y  L i b r a r y  A c t  o f  1 9 6 2 ,  a n d  F r e e d o m  o f  I n f o r ­
m a t i o n  A c t  o f  1 9 6 6  p r e d a t e  t h e  e r a  o f  e l e c t r o n i c  
d i s s e m i n a t i o n .  T h e  P a p e r w o r k  R e d u c t i o n  A c t  o f  
1 9 8 0  w a s  a m e n d e d  in  1 9 8 6  t o  i n c l u d e  i n f o r m a t i o n  
d i s s e m i n a t i o n  w i t h i n  i t s  s c o p e ,  b u t  s u b s t a n t i v e  
s t a t u t o r y  g u i d a n c e  o n  e l e c t r o n i c  i n f o r m a t i o n  d i s ­
s e m i n a t i o n  p e r  s e  i s  m i n i m a l .

•  T h e  a d v e n t  o f  e l e c t r o n i c  d i s s e m i n a t i o n  r a i s e s  n e w  
e q u i t y  c o n c e r n s  s i n c e ,  t o  t h e  e x t e n t  e l e c t r o n i c  f o r ­
m a t s  h a v e  d i s t i n c t  a d v a n t a g e s  ( e . g . .  in  t e r m s  o r  
t i m e l i n e s s ,  s e a r c h a b i l i t v ) ,  t h o s e  w i t h o u t  e l e c t r o n i c  
a c c e s s  a r e  d i s a d v a n t a g e d .  I n  g e n e r a l ,  l i b r a r y ,  r e ­
s e a r c h .  m e d i a ,  c o n s u m e r ,  a n d  r e l a t e d  g r o u p s

The Office ot Technology Assessment 'OTA* is an ana ly t ica l arm ot me U.S . Congress. O TA 's  basic function is 
•o help legislators anticipate and plan to r the posit ive and negative impacts or technologica l changes. 

Address: O TA  U.S. Congress. Wash ington . DC 20510-3025. Phone: 202 224-J241. John H. G ibbons . Director



a r g u e  t h a t  t h e  F e d e r a l  G o v e r n m e n t  h a s  a  r e s p o n ­
s i b i l i t y  t o  a s s u r e  e q u i t y  o f  a c c e s s  t o  F e d e r a l  i n ­
f o r m a t i o n  i n  p a p e r  a n d  e l e c t r o n i c  f o r m a t s .  
T e c h n o l o g i c a l  a d v a n c e s  c o m p l i c a t e  t h e  F e d e r a l  
G o v e r n m e n t ' s  r e l a t i o n s h i p s  w i t h  t h e  c o m m e r c i a l  
i n f o r m a t i o n  i n d u s t r y .  W h i l e  t h o s e  c o m p a n i e s  t h a t  
m a r k e t  r e p a c k a g e d  o r  v a l u e - a d d e d  F e d e r a l  i n f o r ­
m a t i o n  ( e . g . ,  w i t h  a d d i t i o n a l  i n d e x i n g  o r  a n a l y ­
s is )  b e n e f i t  f r o m  a c c e s s  t o  e l e c t r o n i c  f o r m a t s ,  
s o m e  o f  t h e s e  f i r m s  a r e  c o n c e r n e d  a b o u t  p o s s i b l e  
a d v e r s e  e f f e c t s  o f  g o v e r n m e n t  c o m p e t i t i o n  a n d  
o p p o s e  g o v e r n m e n t  d i s s e m i n a t i o n  o f  " v a l u e -  
a d d e d "  i n f o r m a t i o n .  T h i s  c o n f l i c t s  w i t h  t h e  l o n g -  
e s t a b l i s h e d  g o v e r n m e n t  r o l e  i n  p r o d u c i n g  a n d  d i s ­
s e m i n a t i n g  v a l u e - a d d e d  i n f o r m a t i o n  p r o d u c t s  in 
p a p e r  f o r m a t  a n d  its  l o g i c a l  e x t e n s i o n  t o  e l e c t r o n i c  
f o r m a t s .

O T A  c o n c l u d e s  t h a t  c o n g r e s s i o n a l  a c t i o n  is  u r g e n t l y  
n e e d e d  t o  r e s o l v e  F e d e r a l  i n f o r m a t i o n  d i s s e m i n a t i o n  
i s s u e s  a n d  t o  s e t  t h e  d i r e c t i o n  o f  F e d e r a l  a c t i v i t i e s  f o r  
y e a r s  t o  c o m e .  C o n g r e s s  n e e d s  t o  p r o v i d e  d i r e c t i o n  to  
e x i s t i n g  a g e n c i e s  a n d  i n s t i t u t i o n s  w i t h  r e s p e c t  t o  e l e c ­
t r o n i c  i n f o r m a t i o n  d i s s e m i n a t i o n .  K e y  p o l i c y  a l t e r n a ­
t i v e s  a r e  l i s t e d  i n  t h e  b o x  b e l o w .

Copies of the OTA report. "Informing the Nation: Fed­
eral Information Dissemination in an Electronic Age. ' are 
available from the Superintendent of Documents. U.S. Gov­
ernment Printing Office. Washington. D.C. 20402-9325. 
(2021 783-323S. The GPO stock number is 052-003-01130-1: 
the price is S14.00. Copies of the report for congressional 
use are available b y  calling 4-8996. Summaries of reports 
are available at no charge from the Office of Technology 
Assessment.

Key Policy A lte rnat ives
Options for the Governmen t Pr in ting O ff ice

—strengthen the GPO  ro le in standards-sett ing. tra in ing, and innovat ion re levant to electronic pub lish ing , 
— include selected electronic in fo rmat ion fo rmats  and products in the Superintendent of Documents sales program 

(while preserving the prerogatives of agencies to disseminate electronic information themselves and of private vendors 
to fu rthe r enhance and resell e lectronic information!.

— improve trad it ional G PO  print ing serv ices through more competit ive pr ic ing and de l ive ry ,  itemized est imating 
and b i l l ing practices, surveys o f customer needs and problems, and revised and strengthened GPO  adv iso ry  groups, 

—accelerate the in troduct ion and use of e lec tron ic formats fo r the Congressional Record. Federal Register, and other 
key governmenta l process in fo rmat ion products .

Opt ions fo r  the Nationa l Techn ica l In fo rma t ion  Service
—decide where NT IS  shou ld  be located w ith in  the Federal Government and how  it shou ld  relate to other Federal 

agencies, inc lud ing wha t  mater ia ls agencies shou ld  subm it to NTIS.
—deve lop and implement an electronic documen t system, using a range o f  e lec tron ic pub l ish ing technologies, 
— increase the cooperation with the Super intendent of Documents in regard to indexing, marke ting , and in terna­

tional exchange of Federal in fo rmat ion .
Opt ions fo r the Depository L ibrary  Program

—offer e lec tron ic formats and products fo r  d is tr ibu t ion to depository l ibraries .
—conduct pilot projects, demonstrat ions, an d  tests invo lv ing vanou s  electronic technologies, f inancia l arrangements.

and de l ive ry  mechanisms ( inc lud ing poss ib le invo lvement of the private sector).
—consider a reorganizat ion or re s truc tur ing ot the Depository L ibrary Program in l ight of bo th electronic options 

and the evo lv ing nature o f l ib ra r ies and the te lecommunicat ion in frasttucture .
Opt ions for Technica l/Management Improvement

—establish govemmentw ide technical s tandards on text markup, page document description, optica l d isks , and other 
areas important to electronic in fo rma t ion  dissemination.

—estab l ish govemmentw ide in format ion index to maior Federal inrormation products , regardless ot format, 
—establ ish agency innovat ion centers to exchange learning and experience abou t  technological innovat ions and user 

needs re levant to electronic in format ion disseminat ion.
— revise'the in formation resources management program to g ive in formation dissem inat ion a stronger role, 
—establ ish an electronic press release serv ice for d isseminat ion ot time-sensit ive Federal in formation d irec t ly  to the 

press, v ia  pr iva te electronic news and w ire  services, and to the Depository L ib ra ry  Program taking care that the 
needs o f smaller, less a f f luent o r techn ica l ly  sophisticated, an d 'o r  out-of-town news organ izat ions are met.

Opt ions for S ta tu to ry  Change 
—amend the Printing Act. Depos ito ry  L ib ra ry  Act. and. or Paperwork Reduction Act to prov ide  s ta tu to ry  direction 

fo r specif ic inst itut ional and technica l/management alternatives as well as to prov ide  general philosophical g u id ­
ance on electronic in formation d issem inat ion .

— legislate a renewed congressional commitment to pub lic access to Federal in fo rma t ion  in an electronic age. 
— legis late a govemmentw ide electronic in fo rmat ion dissemination poiicy. in c lud ing more specif ic gu idance on the 

role ot the private sector, contracting ou t ot Federal in lormation dissem inat ion, user charges, and prov is ion ot 
va lue-added in lormat ion products .

—amend the Freedom of In fo rma tion Act to br ing electronic formats c lear ly w i th in  the s ta tu to ry  pu rv iew , and de­
fine the scope, ,‘ees. and procedures for FO IA  requests and searches in an e lectron ic environment.

—amend FO IA  to function more b ro ad ly  as an access to in formation sta tu te rather access to re co rd s ' statute
Options w ith in  the legis lative branch

—establ ish a strategic d irect ion for e lec tron ic d isseminat ion ot legis la tive branch informat ion .
—determ ine how to ensure that electronic congressiona l information is ava i lab le  to the public , and how that in fo r ­

mation shou ld be made ava i lab le  ' b v  GPO . congressional ottices. depos ito ry l ibraries , and private vendors'.
—estaoiish a coora inat ing mechanism ot House. Senate, and support offices in vo lv ed  w ith  the dissem inat ion of con ­

gressional information, to max im ize the exchange ot learning, minimize potent ia l over lap, and take advan tage 
ot opportunities for techno log ica l ly  enhanced access.
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MEMORANDUM

TO: Representative Kay Brown

FROM: Maria Gladziszewski
Legislative Analyst

RE: The Impacts of Technology on Public Access to Information, Computer
Crimes and Employee Surveillance 
Research Request 89.268

You asked us to conduct research on several aspects of advancing information 
technology. Specifically, you were interested in three areas: 1) public access 
to information, 2) computer crime, and 3) employee monitoring. I will discuss 
each area in detail after the following brief summary of findings.

All fifty states operate under Freedom of Information (FOI) 

provisions, either from state constitutional or statutory 
authority. The federal Freedom of Information Act (FOIA), passed 
in 1966, established for the first time a statutory right of access 
to federal government information.

Federal and state laws regarding public access to information were 

written with paper records in mind, and most observers have 
concluded that current laws do not adequately address information 
dissemination in the computer age.

The director of the National Center for Computer Crime Data stated 

that computer crime legislation needs constant revision to outpace 
new technologies. Legislation must prohibit alteration, damage, 
and destruction of data, as well as disruption and denial of 
services.

Dean Guaneli, assistant attorney general, knows of no cases of 

computer crime prosecuted in Alaska. Several sections in the 
criminal statute could be used to prosecute unauthorized access to 
computers. Mr. Guaneli stated that having all sections dealing 
with potential computer crimes in one place in the statutes would 
be useful.

SUMMARY



Because of the increased number of computers in the workplace and 

the resultant increased ability to monitor employees, electronic 
monitoring has recently become a topic of public policy debate.

Intrusive monitoring can conflict with traditional expectations of 
what is fair on the job. Monitoring without warning can make 
employees feel like they are being spied upon and may violate 
personal privacy of both employees and customers.

Electronic monitoring is a topic that especially affects women and 

minorities because they comprise the majority of the clerical work 
force likely to be monitored (routine computer programmers, word 
processing clerks, telephone operators, airline reservation agents, 
etc.)

Representative Brown
April 20, 1989
Page 2

PUBLIC ACCESS/FREEDOM OF INFORMATION

You requested information relating to rights of the public to access 
governmental information and mentioned concerns about invasion of privacy. You 
asked that the public access research attempt to 1) define "public access," 2) 
determine what other states are doing regarding public access to information 
and 3) determine the status of current Alaska laws in this area. A brief 
review of federal and state legislation on access to information and privacy 
issues is offered below as an attempt at defining "public access." Also 
included is a discussion of access to information in relation to computerized 
databases.

"Public Access" to Information

Information has long been recognized as playing an essential role in a 
democratic political system. Rapid advances in information technology have 
raised new economic and policy issues to be addressed by Congress, the courts, 
and state legislatures. The technology makes it possible for agencies to 
acquire information electronically (via magnetic tape, cassettes, disks, 
optical disks, or transmission over telephone links) and to release information 
electronically (via the same media and by satellite transmission). The new 
technologies can improve public access to information. They can also, however, 
be very costly and can threaten the position of established electronic 
information suppliers. Additional questions arise depending upon whether one 
considers access obligations under freedom of information laws or whether one 
considers more active information dissemination initiatives (through some form 
of electronic publishing). "Public" access to information released electroni­
cally really means access by a relatively small portion of the population with 
access to microcomputers. Until every citizen has a microcomputer, the concept 
of "public" availability really means "direct availability to certain 
technologically sophisticated constituencies, such as investors, inventors and
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patent attorneys, tariff filers or medical researchers, or indirect availabil­
ity to members of ±he general public using agency public reference rooms or 
public libraries."1

Federal Legislation Relating to Access to Information

Public access to information held by federal agencies is addressed in three 
federal acts. The Administrative Procedure Act (APA) of 1946 requires 

agencies to publish information about agency procedures and rules in the 
Federal Register. The APA was "drawn upon the theory that administrative 
operations and procedures are public property which the general public, rather 
than a few specialists or lobbyists, is entitled to know..."

The Freedom of Information Act (FOIA) of 1966 revised the public information 
disclosure section of the APA. The APA generally had been recognized as 
falling short of its disclosure goals and "came to be looked upon as more a 
withholding statute than a disclosure statute."4 The FOIA established for the 
first time a statutory right of access to federal government information. 
Underlying principles of the FOIA, however, are inherent to the democratic 
ideal: "The basic purpose of FOIA is to ensure that an informed citizenry,
vital to the functioning of a democratic society, needed to checL against 
corruption and to hold the governors accountable to the governed."5 In an 

effort to clarify and extend the disclosure requirements of the FOIA, and also 
as a reaction to the abuses of the Watergate era, the FOIA was substantially 
amended in 1974. These amendments significantly narrowed the ability of

■^Henry H. Perritt, Jr., Electronic Acquisition and Release of Federal 

Agency Information. (The Administrative Conference of the United States, 1988), 
p. 18,. ! ■ -

2The Administrative Procedure Act of 1946 (5 USC §1002), the Freedom of 

Information Act of 1966 (5 USC §552), and the Privacy Act of 1974 (5 USC 
§552a).

3 Lotte E. Feinberg, "Managing the Freedom of Information Act and Federal 

Information Policy," Public Administration Review. November/December 1986, p. 
616.

4Guidebook to the Freedom of Information and Privacy Acts, pp. 1-10.

5 NLRB v. Robbins Tire & Rubber Co.. 437 U.S. 214, 242 (1978) cited in 
Guidebook to the Freedom of Information and Privacy Acts, '"'mpiled and edited 
by Justin D. Franklin and Rojert F. Bouchard (1986).



agencies to withhold records.6 The Act contains nine exemptions which protect 

the following types of records from access, disclosure, or dissemination: 1) 
national security, 2) agency personnel matters, 3) matters specifically 
exempted from access by another statute, 4) commercial secrets, 5) agency 
deliberations, 6/ private personal matters, 7) law enforcement investigations, 
8 ) financial institution investigations and 9) geological surveys. The Federal 
FOIA applies only to "records" maintained by "agencies" of the Executive Branch 
of the federal government (including the Executive Office of the President and 
independent regulatory agencies). The FOIA does not apply to records 
maintained by the courts, by Congress, or by state governments.

The Privacy Act of 1974 responded to concerns about government use and possible 
misuse of personal information. Although the government had gathered 
information about citizens for decades, public concern was heightened at the 
time for several reasons. Among these were the abuses of Watergate (illegal 
wiretapping and surveillance of private citizens by federal agencies) and the 
technological capability to collect vast amounts of information on individuals. 
While information had previously been stored in manual files, advances in 
technology made it easier than ever for the government to compile, retrieve, 
analyze and disseminate data.

The Privacy Act states that "any citizen of the United States or an alien 
lawfully admitted for permanent residence" can use the Act and is entitled to 
its protection. The scope is more narrow than that of the Federal Freedom of 
Information Act, which allows use by "any person." The Privacy Act applies to 
records in a "system of records" and can be documents, regardless of physical 
form, which contain an "identifying particular" that could be used to identify 
someone (social security number, draft registration number, fingerprint, etc.) 
The Privacy Act adopts the definition of "agency" in the FOIA and also does not 
apply to records compiled by Congress, by the courts, or by state governments.

The Freedom of Information Act does contain provisions addressing potential 
conflicts between privacy interests and pro-disclosure policies. The FOIA 
attempts to resolve the conflict between public access to agency records and 
individual privacy by permitting agencies to delete private or proprietary 
information from records made available to the public. The Act states that 
"[a]ny reasonable segregable portion of a record shall be provided to any 
person requesting such record after deletion of the portions which are 
exempt..."
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6
°In 1976 Congress again narrowed what couldbe withheld from disclosure 

and in 1978 made some technical changes to the FOIA. Congressional hearings 
held in 1981 demonstrated that, after several years of administrative 
experience with the FOIA, the Act was "in need of both substantive and 
procedural reform." The most recent FOIA amendments passed through Congress 
in 1986.
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States' Action Relating to Freedom of Information

All fifty states operate under Freedom of Information provisions, either from 
state constitutional or statutory authority. According to the Council of State 
Governments (CSG), some states operate under restrictive open records 
provisions that classify as public records oaly these documents required to be 
kept by law or those made pursuant to law. Less restrictive laws usually 

provide that ’’all records in the possession of a public agency" are public 
unless otherwise specified in statute or regulation. Thirty-six states, 
including Alaska, have laws of this type.

Attachment B, a chart prepared by the National Conference of State Legislators 
(NCSL), lists states with FOlAs which specifically cover access to public 
records regardless of the physical characteristics of the records. Thirty- 
one states have laws that specifically include computerized public records.

All states provide exemptions to open records laws and the same categories of 
exemptions can be found in all states. Exemptions to state open records laws 
are of six types: 1) information classified as confidential by state law; 2) 
law enforcement and investigatory information (e.g., criminal history records, 
child abuse records); 3) trade secrets and commercial information, 4) 
preliminary department memoranda (e.g., working papers and correspondence of 
the governor and legislators, intra-agency memorandums); 5) personal privacy 
information; and 6) information relating to litigation against a public body 
(e.g., legislative research documents, bill drafting services). Table 2
lists information classified as confidential in Alaska statute.

In March 1989, The Reporters Committee for Freedom of the Press, a nonprofit 
organization based in Washington, D.C., completed fifty-one guides to open 
meetings and open records laws entitled Tapping Officials' Secrets. The guides 
include analyses of statutes, exemptions, and other legal limitations. The 
open records chapter in each guide includes a section addressing the law on 
specific categories of records (e.g., bank records, hospital records, public 
utility records, etc.) The guides explain the foundations for state open 
government in common law, in the first state laws after independence, and in 
territorial laws !n western states. A compendium of guides to all states is 
available for $200, or they are available individually for $5 per state. A 
copy of the guide for Alaska has been requested and will be forwarded to your 
office upon receipt.

7 See Attachment A, a memorandum issued in December 1988 by the Council 

of State Governments, for more information on state public record laws.

8North Dakota Legislative Council, Open Records Laws. October 1986, p. 

8, as cited in CSG Backgrounder No. 128801 (Attachment A).

9 Braverman and Heppler, "A Practical Review of State Open Records Laws," 
49 Geo. Wash. Law Rev.. 1981, p. 739.
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Access to Information in Alaska

The Alaska legislature has not passed legislation entitled Alaska's "Freedom 
of Information Act." Rather than one "open records" or "freedom of informa­
tion" section in statute, provisions relating to access to information are 
found in many sections of Alaska statutes. The definition of "public record" 
was not added to statute until 1978. The sections considered to be Alaska's 

FOIA, were passed by the legislature in 1962.11 These provisions pertaining 

to public records are relatively general as compared with some states' 
provisions. Whereas some states have passed specific laws and list many 
exceptions to open records provisions in their FOI laws, the principal part of 
Alaska's FOI statute lists as confidential only "(1) records of vital 
statistics and adoption proceedings; (2) records pertaining to juveniles; (3) 
medical and related public health records; (4) records required to be kept 
confidential by federal law or regulation or by state law..." The sections of 
the Alaska Administrative Code regarding public information became effective 
in 1982.

We have prepared Tables 1, 2, 3, and 4 in an effort to determine the status of 
current Alaska laws relating to public access. Table 1 lists statutes 
specifying records as public, Table 2 lists statutes specifying records as 
confidential, Table 3 lists other statutes relating to public access to 
information, and Table 4 lists the titles of interpretations of Alaska law 
issued by the Office of the Attorney General.

According to Assistant Attorney General James L. Baldwin, determining which 
records are confidential and which are public has not been predictable: "we buy 
a lawsuit every time we deal with it." Mr. Baldwin also stated that because 
of the "skeletal" nature of Alaska's public records statutes, difficulty arises 
when attempting to sort out what information is exempt from public disclosure.

10 AS 11.81.900.

1 1 See Attachment C, AS 9.25.100-125 and 6 AAC 95, Alaska statutes and 
regulations regarding public information.



TABLE 1
ALASKA STATUTES MANDATING A RECORD AS PUBLIC

0 9 . 2 5 . 1 1 0

0 9 . 2 5 . 1 2 0

1 1 . 8 1 . 9 0 0

STATUTE

3 4 . 4 5 . 3 1 0  
2 4 . 4 5 . 3 7 0  
4 4 . 6 2 . 5 0 0
1 8 . 2 6 . 0 4 0
3 7 . 1 3 . 1 1 0  
3 7 . 1 3 . 2 0 0  
4 2 . 0 6 . 2 6 0  
4 2 . 0 5 . 6 7 1  
4 2 . 0 6 . 4 4 5
4 2 . 0 6 . 2 1 0
3 7 . 1 2 . 1 2 0
0 8 . 1 3 . 0 5 0  
3 9 . 5 2 . 2 2 0  
4 5 . 5 5 . 2 5 0
0 6 . 2 0 . 1 9 0  
0 8 . 1 8 . 0 2 1  
0 3 . 1 8 . 0 8 1  
1 0 . 1 5 . 2 4 0  
2 3 . 2 0 . 1 0 5
4 6 . 1 5 . 0 2 0
3 9 . 5 2 . 2 1 0
3 9 . 5 2 . 1 3 0  
1 6 . 1 0 . 4 1 0  
1 6 . 1 0 . 2 9 0
4 6 . 0 3 . 3 1 1
2 3 . 0 5 . 0 2 0  
2 4 . 0 5 . 1 3 5  
2 4 . 2 3 . 0 6 0
2 4 . 2 0 . 1 2 0
2 4 . 1 0 . 1 2 0
2 4 . 6 0 . 1 0 0
2 4 . 6 0 . 0 5 0
2 4 . 6 0 . 1 1 0  
2 4 . 6 0 . 0 8 0  
2 4 . 6 0 . 0 7 0  
4 4 . 4 7 . 5 7 1
2 5 . 0 5 . 1 9 1
4 0 . 0 5 . 0 1 0 -  
4 5 . 3 0 . 0 1 8  
0 8 . 7 1 . 0 5 5
0 6 . 4 0 . 1 0 0  
3 6 . 3 0 . 5 3 0
3 9 . 3 5 . 0 4 0  
3 9 . 4 5 . 0 2 5  
3 9 . 3 0 . 1 5 5
4 0 . 2 1 . 0 1 0 -
4 0 . 1 7 . 0 1 0
4 3 . 0 5 . 0 1 0
2 7 . 2 1 . 1 0 0
4 5 . 5 0 . 1 3 0  
1 4 . 4 0 . 1 6 0

" U n l e a s  a p e e l f i c a l l y  p r o v i d e d  o t h e r w i s e  t h e  b o o k s ,  r e c o r d s ,  p a p e r s ,  f i l e s ,  a c c o u n t s ,  
w r i t i n g s ,  a n d  t r a n s a c t i o n s  o f  a l l  a g e n c i e s  a n d  d e p a r t m e n t s  a r e  p u b l i c  r e c o r d s  
a n d  a r e  o p e n  t o  i n s p e c t i o n  b y  t h e  p u b l i c . . . "  ( S e c t i o n  3 . 2 2  c h  101 SLA 1 9 6 2 )

" E v e r y  p e r s o n  h a s  a r i g h t  t o  i n s p e c t  o p u b l i c  w r i t i n g  o r  r e c o r d  i n  t h e  s t a t e ,  I n c l u d i n g  
p u b l i c  w r i t i n g s  a n d  r e c o r d s  i n  r e c o r d e r s '  o f f i c e s  e x c e p t  ( 1 )  r e c o r d s  o f  v i t a l  s t a t i s t i c s  
a n d  a d o p t i o n  p r o c e e d i n g s . . , ;  ( 2 )  r e c o r d s  p e r t a i n i n g  t o  j u v e n i l e s ;  ( 3 )  m e d i c a l  a n d  r e l a t e d  
p u b l i c  h e a l t h  r e c o r d s ;  ( 4 )  r e c o r d s  r e q u i r e d  t o  b e  k e p t  c o n f i d e n t i a l  b y  f e d e r a l  l a w  o r  
r e g u l a t i o n  o r  b y  s t a t e  l a w . . . "  ( S e c t i o n  3 . 2 3  c h  101 SLA 1 9 6 2 )

" ' P u b l i c  r e c o r d '  m e a n s  a  d o c u n e n t ,  p a p e r ,  b o o k ,  l e t t e r ,  d r a w i n g ,  m a p ,  p l a t ,  p h o t o ,  p h o t o g r a p h i c  
f i l e ,  m o t i o n  p i c t u r e ,  f i l m ,  m i c r o f i l m ,  m i c r o p h o t o g r a p h ,  e x h i b i t ,  m a g n e t i c  o r  p a p e r  t a p e ,  p u n c h e d  
c a r d  o r  o t h e r  d o c u n e n t  o f  a n y  o t h e r  m a t e r i a l ,  r e g a r d l e s s  o f  p h y s i c a l  f o r m  o r  c h a r a c t e r i s t i c ,  
d e v e l o p e d  o r  r e c e i v e d  u n d e r  l a w . . . a n d  p r e s e r v e d . . . b y  a n y  a g u n c y ,  m u n i c i p a l i t y ,  or a n y  b o d y  s u b j e c t  
t o  t h e  o p e n  m e e t i n g  p r o v i s i o n  o f  AS 4 4 . 6 2 . 3 1 0 ,  a s  e v i d e n c e  o f  t h e . . . a c t i v i t i e s  o f  t h e  s t a t e  o r  
m u n i c i p a l i t y  o r  b e c a u s e  o f  t h e  i n f o r m a t i o n a l  v a l u e  i n  i t ;  i t  a l s o  i n c l u d e s  s t a f f  m a n u a l s  
a n d  i n s t r u c t i o n s  t o  s t a f f  t h a t  a f f e c t  t h e  p u b l i c . . . . "  ( S e c t i o n  10  c h  1 6 6  SLA 1 9 7 8 )

TYPE OF RECORD

A b a n d o n e d  p r o p e r t y ,  l i s t s  o f
A b a n d o n e d  p r o p e r t y ,  r e c o r d  o f  p r o c e e d s  f r o m  t h e  s a l e  o f  
A d m i n i s t r a t i v e  a d j u d i c a t i o n ,  c o p i e s  o f  p r o p o s e d  d e c i s i o n s  
A l a s k a  M e d i c a l  F a c i l i t y  A u t h o r i t y ,  m i n u t e s  o f  b o a r d  m e e t i n g s  
A l a s k a  P e r m a n e n t  F u n d ,  c o n f l i c t  o f  i n t e r e s t  o f  b o a r d  m e m b e r s  o f  
A l a s k a  P e r m a n e n t  F u n d ,  i n f o r m a t i o n  i n  t h e  p o s s e s s i o n  o f ,  w i t h  e x c e p t i o n s
A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ,  a p p l i c a t i o n s  f o r  c e r t i f i c a t e s  o f  p u b l i c  c o n v e n i e n c e  a n d  n e c e s s i t y
A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ,  r e c o r d s  i n  t h e  p o s s e s s i o n  o f ,  w i t h  e x c e p t i o n s
A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ,  r e c o r d s  i n  t h e  p o s s e s s i o n  o f ,  w i t h  e x c e p t i o n s
A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ,  r e p o r t s  r e g a r d i n g  o i l  a n d  g a s  p i p e l i n e  f a c i l i t i e s
A l a s k a  R e s o u r c e s  C o r p o r a t i o n ,  i n f o r m a t i o n  i n  t h e  p o s s e s s i o n  o f ,  w i t h  e x c e p t i o n s
B a r b e r s  a n d  h a i r d r e s s e r s ,  l i c e n s i n g  r e c o r d s  o f
B o a r d s  a n d  C o m m i s s i o n s  m e m b e r s ,  d e c l a r a t i o n  o f  p o t e n t i a l  e t h i c s  v i o l a t i o n s  
B r o k e r - d e a l e r s / i n v e s t m e n t  a d v i s o r s ,  a p p l i c a t i o n s  f o r  r e g i s t r a t i o n  a n d  r e v o c a t i o n  o r d e r s  
B u s i n e s s  l i c e n s e e s ,  a n n u a l  r e p o r t
C o n s t r u c t i o n  c o n t r a c t o r s ,  a p p l i c a t i o n s  f o r  r e g i s t r a t i o n
C o n s t r u c t i o n  c o n t r a c t o r s ,  c l a i m s  a g a i n s t
C o o p e r a t i v e  c o r p o r a t i o n s ,  n a m e  o f  e e c h  p a r t y  t o  t h e  c o n t r a c t
E m p l o y i n g  u n i t s ,  r e c o r d s  o f ,  c o n t a i n i n g  i n f o r m a t i o n  p r e s c r i b e d  b y  t h e  D e p a r t m e n t  o f  L a b o r
E n v i r o n m e n t a l  c o n s e r v a t i o n ,  a p p l i c a t i o n s  f o r  p e r m i t s  a n d  o t h e r  d o c u n e n t s  i n  t h e  C o m m i s s i o n e r ' s  o f f i c e
E x e c u t i v e  b r a n c h  o f f i c i a l s ,  d e c l a r a t i o n  o f  p o t e n t i a l  e t h i c s  v i o l a t i o n s
E x e c u t i v e  b r a n c h  o f f i c i a l s ,  s o m e  g i f t s  r e c e i v e d  b y ,  w i t h  a  v a l u e  o f  S 5 0  o r  m o r e
F i s h  h a t c h e r i e s ,  p u b l i c  m e e t i n g s  r e g a r d i n g  i s s u a n c e  o f  l i c e n s e s  f o r
F i s h  p r o c e s s o r / p r i m a r y  b u y e r ,  r e c o r d s  o f  s u i t s  a g a i n s t
H a z a r d o u s  w a s t e ,  p e r m i t  a p p l i c a t i o n s / r e p o r t s  o f  p e r s o n s  w ho g e n e r a t e ,  w i t h  e x c e p t i o n s
L a b o r ,  r e c o r d s  o f  a l l  p r o c e e d i n g s  o f  t h e  D e p a r t m e n t  o f
L e g i s l a t i v e  f l o o r  s e s s i o n s
L e g i s l a t i v e  p r o f e s s i o n a l  s e r v i c e  c o n t r a c t s
L e g i s l a t i v e  c o u n c i l ,  r e p o r t s  r e l e a s e d  b y
L e g i s l a t o r s ,  r e p o r t  o f  c o m p e n s a t i o n  t o
L e g i s l a t o r s ,  d i s c l o s u r e  o f  r e p r e s e n t a t i o n  f o r  c o m p e n s a t i o n  b y
L e g i s l a t o r s ,  r e c o r d s  o f  r e c e i p t  o f  s t a t e  l o a n s  o r  p a r t i c i p a t i o n  i n  s t a t e  p r o g r a m s  b y ,  w i t h  e x c e p t i o n s  
L e g i s l a t o r s ,  c o n f l i c t  o f  i n t e r e s t
L e g i s l a t o r s ,  g i f t s  r e c e i v e d  b y ,  w i t h  a  v b I u c  o f  S 1 0 0  o r  m o r e  
L e g i s l a t o r s / p u b l i c  o f f i c i a l s ,  s o m e  c l o s e  e c o n o m i c  a s s o c i a t i o n s  o f  
L o c a l  b o u n d a r y  c o m m i s s i o n ,  m i n u t e s  o f  a l l  m e e t i n g s  a n d  h e a r i n g s  
M a r r i a g e  l i c e n s e  d o c k e t  

0 3 0  M i n i n g  c l a i m s ,  s o m e  i n f o r m a t i o n  o n  t h e  s t a t u s  o f
M o b i l e  h o m e s ,  a t t o r n e y  g e n e r a l  a c t i o n s  r e ,  i r d i n g  c l a i m s  a g a i n s t  m a n u f a c t u r e r s  o f  
O p t i c i a n s ,  n a m e s  o f  a p p l i c a n t s  a n d  l i c e n s e e s  
P r e m i u n  f i n a n c e  l i c e n s e e s ,  a n n u a l  r e p o r t
P r o c u r e m e n t ,  i n f o r m a t i o n  r e g a r d i n g  s t a t e  c o n t r a c t s ,  " e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  s t a t e  l a w "
P u b l i c  E m p l o y e e s  R e t i r e m e n t  B o a r d ,  r e c o r d  o f  p r o c e e d i n g s  o f
P u b l i c  E m p l o y e e s  R e t i r e m e n t  B o a r d ,  r e c o r d  o f  p r o c e e d i n g s  o f ,  d e f e r r e d  c o m p e n s a t i o n
P u b l i c  E m p l o y e e s  R e t i r e m e n t  B o a r d ,  r e c o r d  o f  p r o c e e d i n g s  o f ,  s u p p l e m e n t a l  b e n e l . ' i t s

1 5 0  P u b l i c  r e c o r d s ,  m a n a g e m e n t  a n d  p r e s e r v a t i o n  o f
R e a l  p r o p e r t y
R e v e n u e ,  C o m m i s s i o n e r  o f ,  r e c o r d  o f  e a c h  o r d e r ,  p r o c e s s  a n d  c e r t i f i c a t e  i s s u e d  
S u r f a c e  c o a l  m i n i n g ,  a p p l i c a t i o n s  f o r  p e r m i t s  f o r  
T r a d e m a r k s  r e g i s t e r e d
U n i v e r s i t y  o f  A l a s k a  B o a r d  o f  R e g e n t s ,  b o a r d  m e e t i n g  r e c o r d s

P r e p a r e d  b y  t h e  H o u s e  R e s e a r c h  A g e n c y ,  A p r i l  1 9 8 9  ( 8 9 . 2 6 8 A ) .



TABLE 2
ALASKA STATUTES UHICH MANDATE A RECORD AS CONFIDENTIAL

STATUTE TYPE OF RECORD

PROPRIETARY INFORMATION (TRADE SECRETS, MARKETING INFORMATION, E T C . )

4 6 . 0 3 . 1 8 0  A i r  c o n t a m i n a n t  s o u r c e s ,  p r o d u c t i o n  f i g u r e s  o r  t e c h n i q u e s  o f  a n  o p e r a t o r  o f
4 4 . 8 8 . 3 4 0  A l a s k a  I n d u s t r i a l  D e v e l o p m e n t  A u t h o r i t y ,  c o m m e r c i a l l y  s e n s i t i v e  i n f o r m a t i o n  o f  e x p o r t e r s  o b t a i n e d  b y
3 7 . 1 3 . 2 0 0  A l a s k a  P e r m a n e n t  F u n d ,  i n f o r m a t i o n  w h i c h  d i s c l o s e s  t h e  p a r t i c u l a r s  o f  t h e  b u s i n e s s  o r  a f f a i r s  o f  a  p r i v a t e  e n t e r p r i s e
4 2 . 0 6 . 4 4 5  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ,  c e r t a i n  i n f o r m a t i o n  r e g a r d i n g  p i p e l i n e  c a r r i e r s
4 2 . 0 5 . 6 7 1  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ,  s o m e  r e c o r d s  c a n  b e  d e e m e d  p r i v i l e g e d  r e c o r d s ,  a  p e r s o n  m a y  m a k e  w r i t t e n  o b j e c t i o n  t o  d i s c l o s u r e
3 8 . 0 6 . 0 6 0  A l a s k a  R o y a l t y  O i l  a n d  G a s  D e v e l o p m e n t  A u t h o r i t y ,  r e c o r d s  r e l a t i n g  t o  b u s i n e s s  o r  m a r k e t i n g  i n f o r m a t i o n  o f  p r o d u c e r s
4 3 . 8 0 . 0 6 5  C o m m e r c i a l  f i s n  p r o c e s s o r s ,  i n f o r m a t i o n  f r o m  r e p o r t s  u s e d  t o  i d e n t i f y  i n d i v i d u a l s
4 4 . 8 1 . 2 6 0  C o m m e r c i a l  F i s h i n g  a n d  A g r i c u l t u r e  B a n k ,  i n f o r m a t i o n  r e g a r d i n g  t h e  b u s i n e s s  r e c o r d s  o f ,  w i t h  e x c e p t i o n s
1 6 . 0 5 . 8 1 5  C o m m e r c i a l  f i s h i n g ,  r e c o r d s  w h i c h  i d e n t i f y  i n d i v i d u a l  f i s h e r m e n ,  b u y e r s  o r  p r o c e s s o r s
1 0 . 0 6 . 8 2 0  C o r p o r a t i o n s ,  i n f o r m a t i o n  o b t a i n e d  b y  DCEO f r o m  i n t e r r o g a t o r i e s
4 6 . 0 3 . 0 2 0  E n v i r o n m e i . t a l  c o m p l i a n c e ,  s e c r e t  p r o c e s s e s  o r  m e t h o d s  o f  m a n u f a c t u r e  d i s c o v e r e d  b y  DEC d u r i n g  i n v e s t i g a t i o n s  r e g a r d i n g
0 8 . 5 4 . 2 3 0  G u i d e d  h u n t s ,  r e c o r d s  m a i n t a i n e d  b y  UCED r e g a r d i n g
4 6 . 0 3 . 3 1 1  H a z a r d o u s  w a s t e ,  i n f o r m a t i o n  t h a t  w o u l d  d i v u l g e  p r o d u c t s  o r  p r o c e s s e s  e n t i t l e d  t o  p r o t e c t i o n  a s  t r a d e  s e c r e t s
2 7 . 2 0 . 0 4 1  M i n e  o p e r a t i o n ,  a l l  r e p o r t s / i n f o r m a t i o n  r e q u i r e d  t o  b e  f i l e d  r e g a r d i n g
2 7 . 2 5 . 0 9 0  M i n e r a l  a s s a y s ,  i n f o r m a t i o n  p e r t a i n i n g  t o  t h e  r e s u l t s  o f ,  ( f o r  2  y e a r s )
2 7 . 2 9 . 0 3 0  M i n i n g  l o a n s ,  i n f o r m a t i o n  s u p p l i e d  b y  a p p l i c a n t s  f o r
1 8 . 6 0 . 0 9 9  O c c u p a t i o n a l  s a f e t y  i n s p e c t i o n s ,  i n f o r m a t i o n  t h a t  m a y  r e v e a l  t r a d e  s e c r e t s  o b t a i n e d  b y  t h e  D e p a r t m e n t  o f  L a b o r  d u r i n g
3 8 . 0 5 . 0 3 6  O i l  a n d  g a s  c o n t r a c t s ,  s o m e  i n f o r m a t i o n  m a d e  a v a i l a b l e  t o  R e v e n u e  d u r i n g  a u d i t s  o f  r o y a l t y  a n d  n e t  p r o f i t  p a y m e n t s
3 8 . 0 5 . 0 3 5  O i l  a n d  g a s  l e a s i n g ,  s o m e  i n f o r m a t i o n  r e c e i v e d  b y  DNR r e g a r d i n g
3 1 . 0 5 . 0 3 5  O i l  a n d  g a s ,  r e p o r t s  f i l e d  b y  h o l d e r s  o f  p e r m i t s  t o  d r i l l ,  w i t h  e x c e p t i o n s
4 6 . 0 4 . 0 2 5  O i l  p o l l u t i o n  c o n t r o l ,  p r o p r i e t a r y  t e c h n i c a l  i n f o r m a t i o n  r e g a r d i n g
3 6 . 3 0 . 3 6 0  P r o c u r e m e n t  c o n t r a c t s ,  s o m e  i n f o r m a t i o n  f u r n i s h e d  b y  a  b i d d e r  f o r
3 6 . 3 0 . 0 4 0  P r o c u r e m e n t  c o n t r a c t s ,  t e c h i n i c a l  d a t a  a n d  t r a d e  s e c r e t s  s u b m i t t e d  b y  b i d d e r s  f o r
3 6 . 6 0 . 2 3 0  P r o c u r e m e n t  c o n t r a c t s ,  t r a d e  s e c r e t s  a n d  o t h e r  p r o p r i e t a r y  i n f o r m a t i o n  c o n t a i n e d  i n  p r o p o s a l  d o c u m e n t s  f o r
3 6 . 3 0 . 1 4 0  P r o c u r e m e n t  c o n t r a c t s ,  t r a d e  s e c r e t s  a n d  o t h e r  p r o p r i e t a r y  i n f o r m a t i o n  d i s c l o s e d  d u r i n g  b i d d i n g  f o r
3 7 . 1 7 . 0 9 0  S c i e n c e  a n d  T e c h n o l o g y  F o u n d a t i o n  g r a n t  r e c i p i e n t s ,  s o m e  i n f o r m a t i o n  g e n e r a t e d  b y  ( i f  a g r e e d  u p o n  b e f o r e  g r a n t  i s  i s s u e d )
2 7 . 2 1 . 2 0 0  S u r f a c e  c o a l  m i n i n g  e x p l o r a t i o n  p e r m i t ,  i n f o r m a t i o n  t h a t  i s  a  t r a d e  s e c r e t  o r  p r i v i l e g e d  c o m p e t i t i v e  r i g h t  o f  a n  a p p l i c a n t  f o r
2 7 . 2 1 . 1 0 0  S u r f a c e  c o a l  m i n i n g ,  c e r t a i n  i n f o r m a t i o n  r e l a t i n g  t o  t h e  c o m p e t i t i v e  r i g h t s  o f  a  p e r m i t  a p p l i c a n t

REGARDING COMMERCE

3 7 . 1 2 . 1 2 0  A l a s k a  R e s o u r c e s  C o r p o r a t i o n ,  i n f o r m a t i o n  w h i c h  d i s c l o s * . . t h e  p a r t i c u l a r s  o f  t h e  b u s i n e s s  o r  a f f a i r s  o f  a  p r i v a t e  e n t e r p r i s e
0 6 . 0 5 . 1 7 5  B a n k  r e c o r d s  p e r t a i n i n g  t o  d e p o s i t o r s  a n d  c u s t o m e r s ,  w i t h  e x c e p t i o n s
0 8 . 2 4 . 2 5 0  C o l l e c t i o n  a g e n c i e s ,  s o m e  r e p o r t s  f i f e d  b y
2 1 . 2 7 . 3 5 0  I n s u r a n c e  a g e n t s ,  b r o k e r s ,  a n d  a d j u s t e r s ,  r e c o r d s  i n  t h e  p o s s e s s i o n  o f  t h e  D i v i s i o n  o f  T r a n s a c t i o n s  o f
2 1 . 3 6 . 4 0 0  I n s u r a n c e  c l a i m  i n v e s t i g a t i o n s ,  i n f o r m a t i o n  r e c e i v e d  b y  t h e  D i v i s i o n  o f  I n s u r a n c e  r e g a r d i n g
2 1 . 2 2 . 1 2 0  I n s u r a n c e  h o l d i n g  c o m p a n i e s ,  e x a m i n a t i o n s  o f
2 1 . 3 9 . 1 2 0  I n s u r a n c e  r a t i n g  o r g a n i z a t i o n s ,  e x a m i n a t i o n s  o f ,  u n t i l  a p p r o v e d  b y  t h e  d i r e c t o r  o f  i n s u r a n c e
3 6 . 1 0 . 1 9 0  P u b l i c  c o n t r a c t s ,  i n f o r m a t i o n  r e g a r d i n g  s p e c i f i c  e m p l o y e e s  o f  h o l d e r s  o f
0 6 . 3 0 . 1 2 0  S a v i n g s  a n d  l o a n  r e c o r d s ,  w i t h  e x c e p t i o n s
0 6 . 3 0 . 6 5 5  S a v i n g s  a n d  L o a n s ,  i n f o r m a t i o n  o b t a i n e d  b y  DCED r e g a r d i n g
2 1 . 3 4 . 0 9 0  S u r p l u s  l i n e s  i n s u r a n c e ,  r e c o r d s  o f  e x a m i n a t i o n s  o f
2 1 . 3 4 . 0 8 0  S u r p l u s  l i n e s  i n s u r a n c e ,  r e p o r t  s u b m i t t e d  t o  t h e  D i r e c t o r  r e g a r d i n g
4 3 . 1 9 . 0 1 0  T a x  c o m p a c t s ,  i n f o r m a t i o n  o b t a i n e d  d u r i n g  a u d i t s  o f  m u l t i s t a t e
4 3 . 0 5 . 2 3 0  T a x  r e t u r n s ,  p a r t i c u l a r s  s e t  o u t  o r  d i s c l o s e d  i n ,  w i t h  e x c e p t i o n s
0 9 . 2 5 . 1 0 0  T a x a t i o n ,  i n f o r m a t i o n  w h i c h  d i s c l o s e s  t h e  p a r t i c u l a r s  o f  t h e  b u s i n e s s  o r  a f f a i r s  o f  a  t a x p a y e r
4 4 . 3 3 . 0 2 0  T o u r i s m - r e l a t e d  b u s i n e s s e s ,  i n f o r m a t i o n  o b t a i n e d  b y  DCED t h a t  d i s c l o s e s  t h e  p a r t i c u l a r s  o f  a n  i n d i v i d u a l  b u s i n e s s



TABLE 2 (Continued)
ALASKA STATUTES WHICH MANDATE A RECORD AS CONFIDENTIAL

STATUTE TYPE OF RECORD

LAW ENFORCEMENT AND INVESTIGATORY INFORMATION

4 7 . 1 7 . 0 4 0  C h i l d  p r o t e c t i o n ,  i n v e s t i g a t i o n  r e p o r t s  a n d  r e p o r t s  o f  h a r m  
1 2 . 6 2 . 0 1 5  C r i m i n a l  j u s t i c e  i n f o r m a t i o n
2 8 . 3 5 . 0 3 2  D r i v i n g  w h i l e  i n t o x i c a t e d ,  i n f o r m a t i o n  s u p p l i e d  t o  t h e  c o u r t  s y s t e m  b y  p r o v i d e r s  o f  t r e a t m e n t  p r o g r a m s  f o r  p e r s o n s  c o n v i c t e d  o f
2 8 . 3 5 . 0 3 0  D r i v i n g  w h i l e  i n t o x i c a t e d ,  i n f o r m a t i o n  s u p p l i e d  t o  t h e  c o u r t  s y s t e m  b y  p r o v i d e r s  o f  t r e a t m e n t  p r o g r a m s  f o r  p e r s o n s  c o n v i c t e d  o f
4 7 . 3 7 . 1 7 0  I n t o x i c a t e d  p e r s o n s ,  r e c o r d  o f  p r o t e c t i v e  c u s t o d y  f o r
3 3 . 1 6 . 1 7 0  P a r o l e ,  p r t p a r o l e  r e p o r t s  a n d  o t h e r  i n f o r m a t i o n  o b t a i n e d  b y  t h e  p a r o l e  b o a r d  
3 3 . 2 0 . 2 1 1  P r i s o n e r s ,  c e r t a i n  d o c u n e n t s  r e g a r d i n g

REGARDING PUBLIC EMPLOYEES

2 2 . 3 0 . 0 1 1  J u d i c i a l  c o n d u c t  c o m m i s s i o n ,  p r i v a t e  r e p r i m a n d  o f  a  j u d g e  b y
2 2 . 3 0 . 0 6 0  J u d i c i a l  c o n d u c t  c o m m i s s i o n ,  p r o c e e d i n g s  o f
2 4 . 6 0 . 1 6 0  L e g i s l a t i v e  e t h i c s  c o m m i t t ^ i ,  a d v i s o r y  o p i n i o n s  o f
2 4 . 6 0 . 1 7 0  L e g i s l a t i v e  e t h i c s  c o m m m i t t e e ,  i n v e s t i g a t i o n s  o f  c o m p l a i n t s  s u b m i t t e d  t o
3 9 . 2 5 . 0 8 0  P e r s o n n e l  r e c o r d s  o f  s t a t e  e m p l o y e e s
3 9 . 5 2 . 3 4 0  P u b l i c  e m p l o y e e s ,  i n f o r m a t i o n  o b t a i n e d  d u r i n g  e t h i c s  i n v e s t i g a t i o n s  o f ,  w h i l e  o n - g o i n g
3 9 . 5 2 . 3 2 0  P u b l i c  e m p l o y e e ,  a t t o r n e y  g e n e r a l ' s  r e p o r t  d e c l a r i n g  n o  p r o b a b l e  c a u s e  t o  b e l i e v e  a n  e t h i c a l  v i o l a t i o n  w a s  c o m m i t t e d  b y
3 9 . 5 2 . 2 4 0  P u b l i c  e m p l o y e e ,  r e q u e s t  f o r  a d v i c e  o f  t h e  a t t o r n e y  g e n e r a l  r e g a r d i n g  a n  e t h i c s  v i o l a t i o n  o f
3 9 . 5 2 . 2 6 0  P u b l i c  e m p l o y e e ,  s u p e r v i s o r ' s  r e p o r t  o f  a  p o t e n t i a l  v i o l a t i o n  b y ,  u n l e s s  f o r m a l  p r o c e e d i n g s  a r e  i n i t i a t e d
3 7 . 1 0 . 0 7 1  P u b l i c  f u n d  i n v e s t m e n t  r e c o r d s ,  i f  r e c o r d s  c o n t a i n  i n f o r m a t i o n  t h a t  d i s c l o s e s  t h e  p a r t i c u l a r s  o f  t h e  b u s i n e s s  o r  a f f a i r s  o f  a  p e r s o n
0 9 . 2 5 . 1 5 0  P u b l i c  o f f i c i a l s  o r  r e p o r t e r s ,  s o u r c e s  o f  i n f o r m a t i o n  o b t a i n e d  i n  d u t y  a s

REGARDING THE LEGISLATURE

2 4 . 2 0 . 3 0 1  L e g i s l a t i v e  b u d g e t  a n d  a u d i t  c o m m i t t e e ,  r e p o r t s  a n d  r e c o r d s  o f ,  u n t i l  r e l e a s e d
2 4 . 6 0 . 0 5 0  L e g i s l a t i v e  b u d g e t  a n d  a u d i t  d i v i s i o n ,  r e p o r t  t o  t h e  c o n m i t t e  p r e p a r e d  b y ,  u n t i l  r e l e a s e d
2 4 . 2 0 . 1 0 0  L e g i s l a t o r s ,  r e s e a r c h  a n d  b i l l  d r a f t i n g  s e r v i c e s  f o r
2 4 . 5 5 . 1 6 0  O m boosm an  i n v e s t i g a t i o n s ,  i d e n t i t i e s  o f  c o m p l a i n a n t s  o r  w i t n e s s e s



TABLE 2 (Continued)
ALASKA STATUTES WHICH MANDATE A RECORD AS CONFIDENTIAL

STATUTE TYPE OF RECORD

REGARDING HEALTH AND SOCIAL SERVICES

2 5 . 2 3 . 1 5 0  A d o p t i o n ,  a l l  p a p e r s  a n d  r e c o r d s  p e r t a i n i n g  t o ,  u n l e s s  t h e  c o u r t  a n d  a l l  i n t e r e s t e d  p a r t i e s  c o n s e n t
4 7 . 3 7 . 2 1 0  A l c o h o l i c s / i n t o x i c a t e d  p e r s o n s ,  r e c o r d s  o f  t r e a t m e n t  f a c i l i t i e s  f o r
0 8 . 9 5 . 9 0 0  C l i n i c a l  s o c i a l  w o r k e r s ,  i n f o r m a t i o n  a b o u t  c l i e n t s  o f
1 8 . 2 0 . 0 9 0  H o s p i t a l ,  i n f o r m a t i o n  r e c e i v e d  b y  DHSS r e g a r d i n g  a n  i n d i v i d u a l  o r  a
0 9 . 2 5 . 1 2 0  M e d i c a l
1 8 . 2 3 . 0 3 0  H e d i c a l  r e v i e w  o r g a n i z a t i o n s ,  a l l  d a t a / r e c o r d s ,  w i t h  e x c e p t i o n s
4 7 . 3 0 . 8 4 5  M e n t a l l y  i l l  p a t i e n t s ,  i n f o r m a t i o n  o b t a i n e d  i n  t h e  c o u r s e  o f  e v a l u a t i o n ,  e x a m i n a t i o n  o r  t r e a t n - e n t  o f
4 7 . 3 0 . 5 9 0  M e n t a l l y  i l l  p e r s o n s ,  i n f o r m a t i o n  o b t a i n e d  b y  DHSS r e g a r d i n g
4 7 . 3 0 . 8 4 0  M e n t a l l y  i l l  p e r s o n s ,  p h o t o g r a p h s  t a k e n  o f
4 4 . 2 1 . 2 3 5  O l d e r  A l a s k a n s  C o m m i s s i o n ,  r e c o r d s  o b t a i n e d  b y  t h e  o f f i c e  o f  t h e  l o n g - t e r m  c a r e  o m b u d s m a n
1 8 . 0 5 . 0 4 6  P e r s o n s  w i t h  i m p a i r m e n t s ,  r e g i s t r y  m a i n t a i n e d  b y  DHSS o f
1 7 . 3 0 . 1 5 5  P h a r m a c y  b o a r d ,  m e d i c a l  p r a c t i t i o n e r s  n o t  r e q u i r e d  t o  f u r n i s h  n a m e s  o f  p a t i e n t s  o r  r e s e a r c h  s u b j e c t s  t o
0 8 . 8 6 . 2 0 0  P s y c h o l o g i s t s ,  i n f o r m a t i o n  a b o u t  c l i e n t s  o f
4 7 . 0 5 . 0 2 0  P u b l i c  a s s i s t a n c e ,  i n f o r m a t i o n  c o n c e r n i n g  p e r s o n s  a p p l y i n g  f o r  o r  r e c e i v i n g  a s s i s t a n c e
0 9 . 2 5 . 1 2 0  P u b l i c  h e a l t h
1 8 . 2 3 . 0 1 0  R e v i e w s  o f  h e a l t h  c a r e  s e r v i c e s ,  p h y s i c i a n - p a t i e n t  c o n f i d e n t i a l i t y  c a n n o t  b e  u s e d  t o  w i t h h o l d  i n f o  d u r i n g
4 7 . 1 0 . 3 4 0  R u n a w a y  m i n o r s ,  r e c o r d s  o f  l i c e n s e d  p r o g r a m s  f o r
4 7 . 3 5 . 0 6 0  S o c i a l  s e r v i c e  i n s t i t u t i o n s ,  r e c o r d s  r e g a r d i n g  i n d i v i d u a l s  p l a c e d  f o r  c a r e  i n
2 3 . 1 5 . 1 9 0  V o c a t i o n a l  r e h a b i l i t a t i o n ,  i n f o r m a t i o n  c o n c e r n i n g  p e r s o n s  a p p l y i n g  f o r  o r  r e c e i v i n g

OTHER

1 8 . 6 0 . 0 8 7  A c c i d e n t  a n d  h e a l t h  h a z a r d s ,  c o m m e n t s  a n d  n a m e s  o f  e m p l o y e e s  r e p o r t i n g
0 8 . 4 8 . 0 7 1  A r c h i t e c t s ,  e n g i n e e r s  a n d  l a n d  s u r v e y o r s ,  s o m e  r e c o r d s  o f  t h e  B o a r d  o f  R e g i s t r a t i o n  o f
1 8 . 8 0 . 2 2 0  C i v i l  r i g h t s ,  d a t a  o n  a g e ,  s e x  a n d  r a c e  r e q u i r e d  t o  a d m i n i s t e r  l a w s  r e g a r d i n g
1 3 . 2 6 . 0 1 3  D e c e d e n t s  e s t a t e s ,  g u a r d i a n s h i p s  a n d  t r u s t s ,  c o u r t  r e c o r d s  o f  p r o c e e d i n g s  r e g a r d i n g
1 3 . 2 6 . 1 0 9  D e c e d e n t s  e s t a t e s ,  g u a r d i a n s h i p s  a n d  t r u s t s ,  s t a t e m e n t s  m a d e  b y  r e s p c . - v J e n t s  d u r i n g  t h e  c o u r s e  o f  e x a m i n a t i o n s  o f
4 7 . 2 4 . 0 5 0  E l d e r l y ,  i n v e s t i g a t i v e  r e p o r t s  a n d  r e p o r t s  o f  h a r m  r e c e i v e d  b y  DHSS r e g a r d i n g
0 9 . 2 5 . 1 2 0  J u v e n i l e s
0 9 . 2 5 . 1 4 0  L i b r a r y ,  p e r s o n a l  i d e n t i f y i n g  i n f o r m a t i o n  o f  p e o p l e  who h a v e  u s e d  l i b r a r y  m a t e r i a l s
1 4 . 4 3 . 9 1 0  L o a n  a p p l i c a t i o n s  f o r  p o s t s e c o n d a r y  e d u c a t i o n
2 8 . 1 5 . 1 5 1  M o t o r  v e h i c l e s ,  s o m e  i n f o r m a t i o n  m a i n t a i n e d  b y  t h e  D e p a r t m e n t  o f
1 8 . 6 0 . 4 7 5  R a d i a t i o n  s o u r c e s ,  d a t a  o b t a i n e d  a s  a  r e s u l t  o f  r e g i s t r a t i o n  o r  i n v e s t i g a t i o n  o f
4 5 . 5 0 . 5 2 1  U n f a i r  t r a d e  p r a c t i c e s / c o n s u m e r  p r o t e c t i o n ,  r e c o r d s  o f  a n  a t t o r n e y  g e n e r a l  i n v e s t i g a t i o n  r e g a r d i n g
0 9 . 2 5 . 1 2 0  V i t a l  s t a t i s t i c s ,  r e c o r d s  o f  b i r t h ,  d e a t h ,  m a r r i a g e ,  d i v o r c e ,  a d o p t i o n  a n d  r e l a t e d  d a t a ,  w i t h  e x c e p t i o n s
1 3 . 1 1 . 3 1 5  W i l l s  d e p o s i t e d  w i t h  a  s u p e r i o r  c o u r t  f o r  s a f e k e e p i n g
2 3 . 2 0 . 1 1 0  W o r k e r s '  c o m p e n s a t i o n ,  i n f o r m a t i o n  o b t a i n e d  b y  t h e  D e p a r t m e n t  o f  L a b o r
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TABLE 3
ALASKA STATUTES RELATING TO ACCESS TO INFORMATION

§ 24.20.271 

§ 39.90.010

§ 09.25.125

§ 12.40.060 

§ 11.46.740

§ 14.30.272 

§ 24.60.060

§ 39.52.140 

§ 11.56.860 

§ 11.56.815-820

§  2 5 . 2 5 . 1 5 0

§ 4 4 . 1 9 . 4 4 8

Access to confidential information, child support enforcement (allows access 
to confidential information for the purposes of child support enforcement)

Access to confidential information, equal Employment Opportunity (allows the 
state EEO office access to confidential records necessary to carry out its 
functions; the office may not make public information designated as 
confidential under AS 39.25.080)

Access to confidential information, legislative budget and audit (authorizes 
access to the confidential information of every state agency)

Access to public information (a public employee may not be subject to 
disciplinary action for communicating information under AS 09.25.110 and AS 
09.25.120)

Access to public records (a person having control of a public record who 
obstructs the inspection of a public record subject to inspection under AS 
09.25.110 or 09.25.120 may be enjoined by the superior court from obstructing 
the inspection of public records)

Access to public records by the grand jury (the grand jury is entitled to 
access all public records)

Criminal use of a computer (a person commits a crime if, having no right to 
do so, the person knowingly accesses a computer and as a result of that access 
obtains information concerning a person or introduces false information into 
a computer with the intent to damage or enhance the data record of a person)

Education (allows parents/guardians of an exceptional child the right to review 
the child's records)

Legislators, improper disclosure of information by (it is a conflict of 
interest if legislators willfully disclose or knowingly use information that 
by law is not available to the public and that they acquired in the course of 
official duties)

Public officers, improper disclosure of information by (public officers may 
not disclose or use information acquired in the course of official duties that 
is confidential by law)

Public officers, misuse of confidential information by (public servants commit 
a crime if they use confidential information learned through employment as 
public servants for personal gain)

Tampering with public records (a person commits a crime if the person makes 
false entry in, falsely alters, destroys, muti,ates, suppresses, conceals, 
removes, or otherwise impairs the verity, legibility, or availability of a 
public record; make a false entry means to change or create a public record 
by means of erasure, obliteration, deletion, insertion of new matter, 
transposition of matter, or by any other means so that the changed record 
states or implies a fact that the maker knows is not true)

Prepared by the House Research Agency, April 1989 (89.268C).



TABLE 4
SOME OPINIONS ISSUED BY THE OFFICE OF THE ATTORNEY GENERAL 

REGARDING OPEN RECORDS LAW IN ALASKA

DA T E

ISSUED

10/9/86

10/9/86

4/24/85

10/3/84

10/3/84

6/25/84

6/25/84

5/19/83

9/30/82

4/12/82

4/12/82

4/12/82

4/12/82

4 / 1 2 / 8 2

SUBJECT

Appendix TT to the civil manual contains a 64-page discussion 
about public records (found in special binder at Juneau AGO)

Appendix TT to the civil manual contains a lengthy discussion of 
the "executive" or "deliberative process" privilege (found in 
special binder at Juneau AGO)

IRS computer access to confidential Employment Services Division 
files is not permitted under AS 23.20.110

Judicial council must consider constitutional right to privacy and 
deliberation process in deciding if particular records are 
confidential

Judicial council has authority to adopt regulations regarding 
confidentiality, consistent with public disclosure statutes

Common law privileges are state laws that may require public 
records to be kept confidential under AS 09.25.120

The "executive" or "deliberative process" privilege is meant to 
encourage the free flow of advice and opinions to the decision 
maker in state government

Summary of AG opinions dealing with open meetings and public 
records issued between 1975 and 1983

Providing certain information by computer to a state agency is not 
a release of information under confidentiality statutes

Under AS 09.25.110-120, an agency need not divert scarce resources, 
to the detriment of its public mission, to find and provide a 
record

Commentary on and administrative intent of 6 AAC 95 (public 
information regulations)

AS 09.25.110-AS 09.25.120 do not extinguish various constitutional 
and common law rights, principles, privileges and exemptions

Statutory command to disclose government records cannot be heeded 
when it would invade property privacy or governmental rights

Statutory command to disclose government records cannot be heeded 
where it would intrude into governor's judicial appointment power



TABLE 4 (Continued)
SOME OPINIONS ISSUED BY THE OFFICE OF THE ATTORNEY GENERAL 

REGARDING OPEN RECORDS LAW IN ALASKA

DATE
ISSUED SUBJECT

11/24/80 A federal confidentiality law or regulation must specifically
include a state official before confidentiality applies

11/24/80 Federal freedom of information act exemptiors do not apply to state
records

11/24/80 The constitution is a state law for the state freedom of
information act exemptions

11/24/80 Interest in privacy not absolute is balanced against public
interest in disclosure

11/24/80 "Public records" is to be given a broad meaning

11/24/80 "Reasonable basis test" applies to agency determination on right
of privacy and confidentiality

7/3/79 Agency has burden of proof identifying federal law or regulation
or state law which makes record confidential

11/10/77 Records can be kept cpnfidential when necessary to protect
important public interest

8/4/76 Federal freedom of information act does not bind state

6/4/76 Privately prepared material is probably a public record if it is
a part of the states' records and files

10/27/65 Voter registration list, but not the computer tape, is available
for public use and reproduction

Note: More than 200 opinions are filed under the subject "public information" 
in the computer index of Attorney General Opinions. Those listed above are 
some of the general opinions and those that specifically mention computers in 
the heading. The above list includes Memoranda of Advice (informal opinions 
that are general interpretations of law), and Opinions (formal opinions 
interpreting more significant or complex issues of law).

Source: Index to Attorney General Opinions

Prepared by the House Research Agency, April 1989 (89.268D).
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The laws passed by Congress and state legislatures regarding access to 
information were written with paper records in mind; most do not adequately 
address the impact of computer technology on public access to information. 

The Federal FOIA applies only to "records" maintained by "agencies" of the 
federal government. The statute does not distinguish information stored in 
computers from information on paper, but some agencies have contended that the 
Act does not apply to electronic records. Although federal agencies are not 
always consistent in interpreting whether computer data should be disclosed 
under the FOIA, and Congress has not amended the law to specifically include 
changes in technology, federal courts have ruled that electronic records, like 
paper records, are public under the FOIA.

Significant unresolved issues remain, however, regarding access to information 
in an electronic age. Case law as applied to paper records under the federal 
FOIA establishes that agencies are not required to create new records in 
fulfilling requests. Electronic information technologies, however, obscure the 
boundaries between records and nonrecords (for example, databases resemble 
information "pools" rather than discrete records--does an agency "create" a 
record when sorting an information pool). New technologies also can change the 
definition of what is a "reasonable" search.

The Public Records Division or the Office of the Massachusetts Secretary of 
State sponsored the first national conference on issues concerning computerized 
public records in January 1987. Massachusetts officials organized the 
conference to address several problems arising from requests for access to 
computerized records. First, as mentioned above, it is difficult for those who 
maintain records to translate existing access principles into computer access 
principles. Second, the increased availability to gather and manipulate vast 
amounts of information on individuals is still a concern and may not be

A c c e s s  t o  I n f o r m a t i o n  i n  t h e  C o m p u t e r  A g e

Several recent reports address public access to electronic information. 

The following reports can be seen at this office: U.S. Congress, Office of
Technology Assessment, Informing the Nation: Federal Information Dissemination 
in an Electronic Age (October 1988, 333 pages); Administrative Conference o f 
the United States, Electronic Acquisition and Release of Federal Agency 
Information (October 1988, 135 pages) and Federal Agency Use of Computers in 
Acouiring and Releasing Information (Recommendation No. 88-10, December 1988,
14 pages); Office of the Massachusetts Secretary of State, Report of the First 
National Conference on Issues Concerning Computerized Public Records (1987); 
U.S. House of Representatives, Committee on Government Operations, Electronic 
Collection and Dissemination of Information bv Federal Agencies: A Policy
Overview (April 1986, 70 pages).

1 3 Lonq v IRS. 596 F .2d 362, 365 (9th Cir 1979), cert denied, 446 U.S. 

917, 100 S. Ct. 1861, 64 L .Ed.2d 271 (1980), as cited in Electronic Acquisition 
and Release of Federal Agency Information, p.103.



adequately addressed by existing privacy laws.14 Thirdly, the commercial 

value of information can be much greater than what custodians may charge under 
existing laws.

A 1986 nationwide survey conducted by the Public Records Division of the 
Massachusetts Secretary of State found that the two areas of greatest concern 
to state freedom of information administrators are 1) "the best method for 
transposing existing FOIA provisions into a form which is adaptable to computer 
records" and 2) "the policing of the use of the vast amounts of personal data 
which can now be obtained iii large quantities through requests for copies of 
computer tapes and disks."

One issue already mentioned concerns whether an agency creates a new record by 
compiling information from a database in response to a FOIA request. The 
federal FOIA and state freedom of information laws obligate agencies to allow 
examination of existing records. Agencies are not required to interpret
information or create new records. According to the Reporters Committee for
Freedom of the Press, the Justice Department (which provides FOIA guidance to 
all federal agencies) contends that agencies are not required to program their 
computers to respond to information requests. In December 198C, however, 

the Administrative Conference of the United States (an independent federal 
agency established to improve the procedures of federal agencies) issued
recommendations stating that "agencies using electronic databases rather than 
paper records should not deny access to the electronic data on the grounds that 
the electronic data are not "records," that retrieval of the electronic 
information is equivalent to the creation of a "new" record, or that
programming is required for retrieval."

In general, states have followed the federal practice of allowing FOI requests 
to seek the disclosure only of existing, identifiable records within an 
agency's possession and have held that agencies are apt required to create or 
acquire records in response to a disclosure request.

R e p r e s e n t a t i v e  B r o w n
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1 4 Electronic Record Systems and Individual Privacy, a report issued in 

June 1986 by the Office of Technology Assessment, addresses this issue.

■^Public Records Division, Office of the Massachusetts Secretary of 

State, Report of the First National Conference on Issues Concerning Com­
puterized Public Records. 1987, Vol. 1.

1 6 "Computer Data Access is Problem," The News Media and the Law (Winter 
1989), p. 4.

1 7 Recommendation 88-10, see note 12.

18B.A. Braverman and F.J. Chetwynd, Information Law: Freedom of

Information. Privacy, Open Meetings, and Other Access Laws. 1985, p. 912.
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The Office of Technology Assessment (OTA) recently issued a report that urged 
Congress to amend the federal FOIA to maintain the Act's "integrity in an 
electronic environment." Fred Wood, project director of the OTA study, told 

me that while technology has made it possible to make available many types of 
information, national and state policies on access to information established 
in a pre-electronic era are unable to adequately deal with the electronic 
advances. We now have increased options for accessing and disseminating 
information (data can be retrieved more quickly; databases can be searched for 
subsets of data) but we still operate with an outdated policy framework. Mr. 
Wood stated that Congress and state legislatures need to clarify tho gray areas 
still unresolved in their open records laws by updating policies to reflect 
technological advances.

Although Alaska statute does not specifically mention computerized records, 
James L. Baldwin, assistant attorney general, stated that the definition of a 
public record is broad enough that the form of a record is not relevant to 
whether a record is considered public (computerized records would be considered 
public records). He also stated, however, that agencies would not be obligated 
to "create" a record in response to a request for information. Alaska laws 
regarding access to computerized information are no more clear than federal 
law. Issues concerning access to computerized records--what in a database must 
be disclosed, how much effort an agency must expend to sort public data within 
a confidential database, must an agency provide data in a format convenient for 
the requester, etc.--have not been adequately addressed.

COMPUTER CRIME

You requested information on several state computer crime laws; copies are 
included as Attachment D. You also requested copies of specific computer 

crime legislation (Attachment E) and model computer crime legislation 
(Attachment F).

The Computer Crime Law Reporter lists 48 states as having criminal provisions 
relating to computer crimes (Attachment G). The Alaska provision (AS 11.46.74) 
states that a person commits the crime of criminal use of a computer if "having 
no right to do so...the person knowingly accesses...a computer...and as a

19
Office of Technology Assessment, Informing the Nation.

2 0
Computer crime laws from the states of Arkansas, California, Illinois, 

Minnesota, Missouri, New Jersey, Washington and Wisconsin are included.

2 1 Federal legislation includes the Computer Fraud and Abuse Act of 1986 

amends section 1030 of title 18, United States Code (the amended version of 18 
USC 1030 is attached along with the text of PL 99-474, 100 Stat 1213); the 
Electronic Communications Privacy Act of 1986 (PL 99-508, 100 Stat 1848); and 
the Computer Security Act of 1987 (PL 100-235, 101 Stat 1724).
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result of that access.. .obtains information concerning a person or.. .introduces 
false information into a computer...with the intent to damage or enhance the 
data record of a person..."

J.J. BloomBecker, director of the National Center for Computer Crime Data, 
states that legislation needs constant revision to outpace new technologies. 
"Computer crime confounds the legislator because it requires aiming at a moving 
target. It can be safely predicted that as long as our computer and 
communications technologies continue to advance at their current breakneck 
pace, criminals will continue to come up with new ways to exploit them."

Mr. BloomBecker contends that computer crime legislation must prohibit 
alteration, damage, and destruction of data, as well as disruption and denial 
of services.

Mr. BloomBecker said that the legislation drafted by the Data Processing 
Management Association (Attachment F) is the most current model legislation 
written. He also said that a few states, such as Pennsylvania, have adopted 
legislation similar to the Federal Computer Security Act of 1987 (included in 
Attachment E).

Dean Guaneli, assistant attorney general, knows of no cases of computer crime 
prosecuted in Alaska. Several sections in the criminal code, in addition to 
the section that prohibits criminal use of a computer, could be used to 
prosecute unauthorized access to computers. When asked about instances of 
"hackers" accessing computer records, Mr. Guaneli told me that a prosecutor 
would need to jump around a bit to find the relevant statute. He stated 

that it would be useful to have all sections dealing with potential computer 
conflicts in one place in the statutes.

See Attachment H, "Cracking Down on Computer Crime," State Legisla­
tures, August 1988, for more information on state computer crime legislation 
and a chart listing acts forbidden under current computer crime laws.

23 AS 11.46.740 (prohibits the criminal use of a computer), AS 11.46.200 

(prohibits theft of services), AS 11.46.480-484 (prohibits criminal mischief), 
AS 11.46.490 (defines "tamper"), and AS 11.56.815-820 (prohibits tampering with 
public records).
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COMPUTER SURVEILLANCE AND EMPLOYEE MONITORING

You asked us to provide information about computer surveillance and employee 
monitoring by employers. You also requested copies of two bills relating to 
employee monitoring; they are included as Attachment I.

Supervisors have always monitored employees. Technological advances, however, 
now make constant monitoring possible-counting keystrokes of employees working 
on computers, listening in on telephone calls of airline reservation agents, 
recording vehicle speed, shifting, idling and the duration of truck drivers' 
lunch stops. Those monitored include word processing and data entry clerks, 
telephone operators, customer service representatives, mail clerks, airline 
reservation representatives, and truck drivers.

Some aspects of employee monitoring, such as telephone monitoring, have been 
around for many years. Because of the increased number of computers in the 
workplace and the resultant ability to monitor more employees, however, the 
issue has become a topic of public policy debate.

Intrusive monitoring can conflict with traditional expectations of what is fair 
on the job. A 1987 OTA report states that monitoring, "when done without 
notice or warning, can contribute to a feeling of being spied upon, and may 
have implications for the privacy of customers as well as employees." The 

report also states that the new information technology "might give employers 
power of surveillance and control in the workplace that might be abused--used 
simply for the sake of control, beyond what is necessary to organize the work 
process."

According to the OTA report, women and minorities are most likely to be 
monitored electronically because "the clerical work force is predominantly 
female, and the 1 ow-ski11 end of the clerical work force has a disproportionate 
number of minority women. Similarly, women are more likely to be employed...[- 
in jobs such as] routine computer programming...Because monitoring is most 
likely to be applied to precisely these lower level jobs, work monitoring is 
a topic that especially affects women and minorities."

You requested copies of a bill in the 100th Congress endorsed by the 

Communications Workers of America (HR 1950/S 1124--to amend title 18 of the 
U.S. Code to require that telephone monitoring by employers be accompanied by 
a regular audible warning tone) and a worker advocate bill in Massachusetts 
that would limit the amount of employee monitoring (Massachusetts House Bill 
4383--"An Act to Prevent Potential Abuses of Electronic Monitoring in the 
Workplace").

25U.S. Congress, Office of Technology Assessment, The Electronic 

Supervisor: New Technologies. New Tensions. September 1987.



R e p r e s e n t a t i v e  B r o w n

A p r i l  2 0 ,  1 9 8 9

P a g e  1 9

According to Leslie Lople of the Communications Workers of America (CWA), 
legislation introduced in the 100th Congress requiring that telephone 
monitoring by employers be accompanied by a regular audible warning tone (HR 
1950 and S 1124) received more than 170 co-sponsors in the House and 13 co­
sponsors in the Senate. Because of the rapid favorable response on the issue, 
CWA began lobbying for an expanded version of the legislation. Ms. Lople 
expects a revised version of the bill to be introduced in Congress within the 
next few weeks by Representatives Don Edwards (CA) and Bill Clay (MO). The 
revised version resembles the Massachusetts legislation (included as Attachment 
I) and mandates employees' "right to know" that they are being monitored.

The government relations division of the Communications Workers of America 
reports that no state has passed comprehensive employee monitoring legislation. 
Ms. Lople stated that the Massachusetts legislature is still considering its 
employee monitoring bill originally introduced in 1987. Minnesota legislators 
are also working on an employee monitoring oill this session. Representative 
Tom Hayden introduced legislation in California in 1987 that prohibited 
employers from any type of electronic monitoring of employees without providing 
notice to workers; the bill, amended to prohibit only "subliminal message 
programs which carry messages by suggestion of self-hypnosis on a worker 
without the consent of the worker," passed the Assembly and the Senate but was 
vetoed by Governor Deukmejian.

*  *  *  *

I hope this information is useful. Please contact me if you have additional 
questions.

Attachments
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House  B i l l  No. 405

"An a c t  r e l a t i n g  t o  p u b l i c  a c c e s s  t o  t h e  i n f o r m a t i o n  o f  t h e  
s t a t e "

D e p a r t m e n t  P o s i t i o n

The D e p a r t m e n t  s u p p o r t s  t h e  p u r p o s e s  o f  t h i s  b i l l .  We a r e  
w o r k i n g  i n  c o n j u n c t i o n  w i t h  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  t o  
f u l l y  d e t e r m i n e  i t s  i m p a c t s .

We s u p p o r t  t h e  amendment o f  s t a t e  l a w  t o  a l l o w  f o r  w a i v e r  o f  
r e p r o d u c t i o n  f e e s  f o r  p u b l i c  d o c u m e n t s  i n  c e r t a i n  c a s e s .  We 
b e l i e v e  t h a t  t h e  c a s e s  s h o u l d  b e  s p e l l e d  o u t  i n  t h e  s t a t u t e .  We 
r e c e i v e  many r e q u e s t s  f rom  n o n - p r o f i t  o r g a n i z a t i o n s  w i t h  v e r y  
l i m i t e d  b u d g e t s .  We s u p p o r t  s t a t u t o r y  l a n g u a g e  t o  a l l o w  u s  t o  
p r o v i d e  c o p i e s  t o  s u c h  g r o u p s  w i t h o u t  c o s t ,  w i t h i n  a r e a s o n a b l e  
l i m i t .

We a l s o  s u p p o r t  a  s t a t u t e  c h a n g e  t o  e n s u r e  p u b l i c  a c c e s s  t o  
i n f o r m a t i o n  s t o r e d  e l e c t r o n i c a l l y .  T h i s  p o l i c y  m u s t  b e  c r a f t e d  
t o  e n s u r e  t h e  s e c u r i t y  o f  c o m p u t e r  s y s t e m s .  A l l o w i n g  a member o f  
t h e  p u b l i c  o n - l i n e  a c c e s s  t o  d a t a  f i l e s  may o n l y  b e  a l l o w e d  when 
t h e  s e c u r i t y  o f  t h e  u n d e r l y i n g  s y s t e m  c a n  b e  e n s u r e d .  Some 
c o m p u t e r  s y s t e m s  a r e  d e s i g n e d  t o  a l l o w  t h i s  w i t h o u t  s e c u r i t y  
p r o b l e m s ;  o t h e r s  a r e  n o t .  Many s y s t e m s  a l l o w  o p e n  a c c e s s  and  
p r o v i d e  c a p a b i l i t y  t o  c h a n g e  o r  d e s t r o y  r e c o r d s  o n c e  a n  i n i t i a l  
p a s s w o r d  i s  e n t e r e d .  We c a n n o t  a l l o w  d i r e c t  o n - l i n e  a c c e s s  t o  
o u r  n e t w o r k e d  c o m p u t e r  s y s t e m  a n d  e n s u r e  t h e  i n t e g r i t y  o f  t h e  
u n d e r l y i n g  d a t a .  T h i s  i s  an  i s s u e  t h a t  n e e d s  t o  b e  a d d r e s s e d  i n  
a  c o m p r e h e n s i v e  m a n n e r .



M E M O R A N D U M

TO: I n t e r e s t e d  P a r t i e s

DATE

FROM

J a n .  3 0 .  1

R ep .  Kay B

SUBJECT: P r o p o s e d  C om m it tee  S u b s t i t u t e  f o r  HB 405

T han k  y o u  f o r  y o u r  comments  on HB 4 0 5 ,  a n  a c t  r e l a t i n g  t o  
p u b l i c  a c c e s s  t o  t h e  i n f o r m a t i o n  o f  t h e  s t a t e .  A t t a c h e d  
p l e a s e  f i n d  a  p r o p o s e d  C o m m it tee  S u b s t i t u t e  t h a t  
i n c o r p o r a t e s  a  num ber  o f  y o u r  s u g g e s t i o n s .

The H ou se  S t a t e  A f f a i r s  C o m m it tee  w i l l  h o l d  a  p u b l i c  h e a r i n g  
on  t h e  p r o p o s e d  C o m m it tee  S u b s t i t u t e  a t  8 : 3 0  a . m . .  T h u r s d a y .  
F e b .  1 . The  h e a r i n g  w i l l  b e  t e l e c o n f e r e n c e d  t o  A n c h o r a g e ,  
a n d  y o u  c a n  t e s t i f y  t h e r e  f ro m  t h e  L e g i s l a t i v e  I n f o r m a t i o n  
O f f i c e  (3 1 1 1  C S t r e e t ) .

M a jo r  c h a n g e s  f ro m  t h e  o r i g i n a l  HB 405 a r e  o u t l i n e d  b e l o w .  
The p r o p o s e d  CS:

■  Adds a f i n d i n g  on  p r i v a c y  and  i n t e n t  l a n g u a g e  t h a t  
a m b i g u i t y  b e  c o n s t r u e d  i n  f a v o r  o f  d i s c l o s u r e .  ( S e c t i o n  1)

■  I n c o r p o r a t e s  s p e c i f i c  p r o v i s i o n s  f r o m  t h e  c u r r e n t  
r e g u l a t i o n s  (6 AAC 95) r e g a r d i n g  a c c e s s  t o  p u b l i c  r e c o r d s ,  
i n c l u d i n g

* t h e  f e u  t o  o b t a i n  a  p u b l i c  r e c o r d  may n o t  e x c e e d  t h e  
c o s t  o f  c o p y i n g  ( d u p l i c a t i o n ) , e x c e p t  f o r  v e r y  l a r g e  
r e q u e s t s .  [ S e c t i o n  3 ,  ( b ) ]
* t h e  f e e  f o r  o b t a i n i n g  p u b l i c  r e c o r d s  s h a l l  i n c l u d e  t h e  
p e r s o n n e l  c o s t s  o f  t h e  s e a r c h  f o r  t h e  r e c o r d s  and  
c o p y i n g  t a s k s  i f  t h e  p r o d u c t i o n  o f * r e c o r d s  f o r  one  
r e q u e s t o r  e x c e e d s  10 p e r s o n - h o u r s  i n  a  m o n th .  News 
o r g a n i z a t i o n s  a r e  n o t  s u b j e c t  t o  t h i s  a d d i t i o n a l  f e e  
u n l e s s  t h e  r e q u e s t s  a r e  u n r e a s o n a b l e ,  made i n  b a d  f a i t h ,  
o r  r e q u i r e  e x t r a o r d i n a r y  e x p e n d i t u r e  o f  s t a t e  r e s o u r c e s .  
[ S e c t i o n  3 ,  ( c ) ]

■  P r o v i d e s  t h a t  f e e  r e d u c t i o n  a n d  w a i v e r s  f o r  p u b l i c  r e c o r d s  
[ S e c t i o n  3 ,  ( d ) ] a n d  e l e c t r o n i c  s e r v i c e s  a n d  p r o d u c t s  
[ S e c t i o n  4 ,  (b) ] s h a l l  b e  u n i f o r m l y  a p p l i e d  among p e r s o n s  
s i m i l a r l y  s i t u a t e d .
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■  P r o v i d e s  t h a t  t h e  f e e  f o r  d u p l i c a t i n g  a n  e l e c t r o n i c  f i l e  
o r  d a t a  b a s e  may n o t  e x c e e d  t h e  a c t u a l  i n c r e m e n t a l  c o s t s  o f  
t h e  a g e n c y .  [ S e c t i o n  4, ( c ) ]

■  R e q u i r e s  a g e n c i e s  t o  n o t i f y  t h e  S t a t e  L i b r a r y  D i s t r i b u t i o n  
a n d  D a ta  A c c e s s  C e n t e r  o f  e l e c t r o n i c  s e r v i c e s  a n d  p r o d u c t s  
o f f e r e d  t o  t h e  p u b l i c .  [ S e c t i o n  4, ( e ) ]

■  P r o v i d e s  t h a t  when o f f e r i n g  o n - l i n e  a c c e s s  t o  a n  
e l e c t r o n i c  f i l e  o r  d a t a  b a s e ,  a n  a g e n c y  s h a l l  a l s o  p r o v i d e ,  
w i t h o u t  c h a r g e ,  o n - l i n e  a c c e s s  t h r o u g h  o n e  o r  more  p u b l i c  
t e r m i n a l s .  [ S e c t i o n  4 ,  ( f ) ]

II P r o v i d e s  t h a t  t h e  T e l e c o m m u n i c a t i o n s  I n f o r m a t i o n  C o u n c i l  
(TIC) s h a l l  s u p e r v i s e  a n d  a d o p t  r e g u l a t i o n s  f o r  t h e  
i m p l e m e n t a t i o n  a n d  o p e r a t i o n  o f  t h e  s e c t i o n  b y  p u b l i c  
a g e n c i e s  o t h e r  t h a n  m u n i c i p a l i t i e s .  [ S e c t i o n  4, ( g ) ]

■  P r o v i d e s  t h a t  e a c h  p u b l i c  a g e n c y  s h a l l  e s t a b l i s h e s  t h e  
f e e s  f o r  e l e c t r o n i c  s e r v i c e s  an d  p r o d u c t s .  The  TIC may 
c a n c e l  t h e  f e e s  e s t a b l i s h e d  by  a  p u b l i c  a g e n c y  o t h e r  t h a n  a 
m u n i c i p a l i t y  i f  t h e  c o u n c i l  d e t e r m i n e s  t h e  f e e s  a r e  n o t  
r e a s o n a b l e .  [ S e c t i o n  4 ,  ( h ) ]

■  R e q u i r e s  t h e  TIC t o  a d o p t  r e g u l a t i o n s  p r o v i d i n g  f o r  a n  
a p p e a l  p r o c e d u r e  f o r  a  d e n i a l  o f  a  r e q u e s t  t o  i n s p e c t  o r  
c o p y  a  p u b l i c  r e c o r d .  P r o v i d e s  t h a t  a  p e r s o n  who a p p e a l s  a

. f i n a l  a d m i n i s t r a t i v e  o r d e r  t o  t h e  s u p e r i o r  c o u r t  may n o t  be  
r e q u i r e d  t o  p o s t  a  bo nd  f o r  c o s t s  on  a p p e a l .  T h i s  s e c t i o n  
d o e s  n o t  c o v e r  m u n i c i p a l i t i e s .  [ S e c t i o n  6]

. ■  P r o v i d e s  t h a t  a  p e r s o n  may s e e k  i n j u n c t i v e  r e l i e f  w i t h o u t  
e x h a u s t i n g  a d m i n i s t r a t i v e  r e m e d i e s .  A p e r s o n  who s e e k s  s u c h  
i n j u n c t i v e  r e l i e f  may n o t  b e  r e q u i r e d  t o  p o s t  a  b o nd  i n  
o r d e r  t o  b e g i n  a n  a c t i o n  f o r  i n j u n c t i v e  r e l i e f .  [ S e c t i o n  7]

■  Adds a d d i t i o n a l  c a t e g o r i e s  o f  " e l e c t r o n i c  s e r v i c e s  a n d  
p r o d u c t s " :

* p r o v i d i n g  s o f t w a r e  d e v e l o p e d  b y  a n  a g e n c y  o r  b y  a 
p r i v a t e  c o n t r a c t o r  f o r  a n  a g e n c y ;
* p r o v i d i n g  maps o r  o t h e r  s t a n d a r d  o r  c u s t o m i z e d  
p r o d u c t s  f rom  a n  e l e c t r o n i c  g e o g r a p h i c  i n f o r m a t i o n  
s y s t e m .  [ S e c t i o n  8 ,  ( 1 ) (F) a n d  (G ) j

■  Adds a  d e f i n i t i o n  o f  " p u b l i c  a g e n c y . "  P u b l i c  a g e n c i e s  
i n c l u d e  a l l  a d m i n i s t r a t i v e  e n t i t i e s  o f  t h e  e x e c u t i v e ,  
j u d i c i a l ,  a n d  l e g i s l a t i v e  b r a n c h e s  o f  s t a t e  g o v e r n m e n t  a n d  
m u n i c i p a l i t i e s ?  t h e  U n i v e r s i t y  o f  A l a s k a ,  t h e  A l a s k a  S t a t e  
H o u s in g  A u t h o r i t y ,  and  t h e  A l a s k a  R a i l r o a d .  [ S e c t i o n  8 ,  ( 5 ) ]

■  M o d i f i e s  t h e  d e f i n i t i o n  o f  " p u b l i c  r e c o r d s "  t o  i n c l u d e  
i t e m s  d e v e l o p e d  o r  r e c e i v e d  b y  a p r i v a t e  c o n t r a c t o r  f o r  an  
a g e n c y .  [ S e c t i o n  8 ,  ( 6 ) ]
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■  P r o v i d e s  t h a t  p r o p r i e t a r y  s o f t w a r e  p r o g r a m s  a r e  n o t  
" p u b l i c  r e c o r d s . "  [ S e c t i o n  8 ,  ( 6 ) ]

■  R e q u i r e s  s t a t e  a g e n c i e s  t o  i n f o r m  i n d i v i d u a l s  i f  p e r s o n a l  
i n f o r m a t i o n  a b o u t  them  w i l l  b e  s u b j e c t  t o  p u b l i c  d i s c l o s u r e .  
T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  m u n i c i p a l i t i e s .  [ S e c t i o n  13]

■  P r o v i d e s  t h a t  a s t a t e  a g e n c y  c.r m u n i c i p a l i t y  may h o l d  
c o p y r i g h t  f o r  s o f t w a r e  c r e a t e d  by  i t  o r  d e v e l o p e d  f o r  i t  by  
a  p r i v a t e  c o n t r a c t o r .  [ S e c t i o n s  11 a n d  13]

■  Makes o t h e r  m i n o r  an d  c o n f o r m i n g  am e nd m e n ts .

T hank  y o u  a g a i n  f o r  y o u r  h e l p  a nd  i n t e r e s t .  I f  you  a r e  
u n a b l e  t o  p a r t i c i p a t e  a t  t h e  p u b l i c  h e a r i n g  F e b .  1 ,  p l e a s e  
f e e l  f r e e  t o  p h o n e  me o r  Mary  C ore  o f  my s t a f f  w i t h  y o u r  
comments  ( 4 6 5 - 4 9 9 8 ) .  W r i t t e n  comments  may b e  s u b m i t t e d  t o  
Rep.  B o u c h e r ,  c h a i r  o f  t h e  S t a t e  A f f a i r s  C o m m i t t e e ,  o r  t o  me 
a t  P .O .  Box V, J u n e a u ,  AK 99 811 .
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T O :  C S H B  4 0 5  ( S t a t e  A f f a i r s )

B Y  R E P .  B R O W N

P a g e  1, l i n e  6, f o l l o w i n g  " a c c e s s " ;  

I n s e r t  " a n d  c h a n g e s "

P a g e  1, f o l l o w i n g  l i n e  2 2 :

I n s e r t  a  n e w  p a r a g r a p h  t o  r e a d :

" ( 5 )  a n  i n d i v i d u a l  s h o u l d  h a v e  t h e  o p p o r t u n i t y  t o  c h a n g e  

p e r s o n a l  i n f o r m a t i o n  c o n t a i n e d  i n  p u b l i c  r e c o r d s  i f  t h e  i n f o r m a t i o n  is 

• i n a c c u r a t e  o r  i n c o m p l e t e ; "

R e n u m b e r  t h e  f o l l o w i n g  p a r a g r a p h s  a c c o r d i n g l y .

P a g e  11, f o l l o w i n g  l i n e  6: y

I n s e r t  " A R T I C L E  1A. P E R S O N A L  I N F O R M A T I O N  I N  P U B L I C  R E C O R D S . "

P a g e  12, l i n e s  13 t h r o u g h  18:

D e l e t e  a l l  m a t e r i a l .

I n s e r t  t h e  f o l l o w i n g  s e c t i o n s  t o  r e a d :

" S e c .  4 4 . 9 9 . 0 3 0 .  I N F O R M A T I O N  A C C U R A C Y  A N D  C O M P L E T E N E S S .  (a) A  

p e r s o n  w h o  i s  t h e  s u b j e c t  o f  p e r s o n a l  i n f o r m a t i o n  t h a t  i s  m a i n t a i n e d  

b y  a s t a t e  a g e n c y  a n d  s u b j e c t  t o  p u b l i c  d i s c l o s u r e  u n d e r  A S  0 9 . 2 5 . -  

1 1 0  - 0 9 . 2 5 . 1 4 0  m a y  c h a l l e n g e  t h e  a c c u r a c y  o r  c o m p l e t e n e s s  o f  t h e

- 1 -  2 /5 /9 0  :
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p e r s o n a l  i n f o r m a t i o n .

(b) T o  c h a l l e n g e  t h e  a c c u r a c y  o r  c o m p l e t e n e s s  o f  p e r s o n a l  i n f o r ­

m a t i o n  u n d e r  (a) o f  t h i s  s e c t i o n ,  t h e  p e r r o n  m u s t  f i l e  w i t h  t h e  s t a t e  

a g e n c y  a  w r i t t e n  r e q u e s t  t h a t  t h e  p e r s o n a l  i n f o r m a t i o n  b e  c h a n g e d .  

T h e  r e q u e s t  m u s t  p r o v i d e

(1) a  d e s c r i p t i o n  o f  t h e  c h a l l e n g e d  p e r s o n a l  i n f o r m a t i o n ;

(2) t h e  c h a n g e s  n e c e s s a r y  t o  m a k e  t h e  p e r s o n a l  i n f o r m a t i o n  

a c c u r a t e  o r  c o m p l e t e ;  a n d

(3) t h e  p e r s o n ' s  n a m e  a n d  t h e  a d d r e s s  w h e r e  t h e  d e p a r t m e n t  

p a y  c o n t a c t  t h e  p e r s o n .

(c) W i t h i n  3 0  d a y s  a f t e r  r e c e i v i n g  a  w r i t t e n  r e q u e s t  m a d e  u n d e r

(b) o f  t h i s  s e c t i o n ,  t h e  s t a t e  a g e n c y  ;ay r e q u e s t  v e r i f i c a t i o n  o f  t h e

- d i s p u t e d  p e r s o n a l  i n f o r m a t i o n  f r o m  t h e  p e r s o n  w h o  m a d e  t h e  r e q u e s t .

(d) W i t h i n  3 0  d a y s  a f t e r  r e c e i v i n g  t h e  w r i t t e n  r e q u e s t  u n d e r  (b)

o f  t h i s  s e c t i o n  o r  t h e  v e r i f i c a t i o n  u n d e r  (c) o f  t h i s  s e c t i o n ,  t h e

s t a t e  a g e n c y  s h a l l  r e v i e w  t h e  r e q u e s t  a n d  ,

t h e  r e a s o r s  f o r  t h e  d e c i s i o n  a n d  t h e  r im e ,  t i t l e ,  a n d  b u s i n e s s  a d d r e s s  

o f  t h e  p e r s o n  w h o  d e n i e d  t h e  r e q u e s t .

(e) I f  a  r e q u e s t  i s  d e n i e d  u n d e r  (d) o f  t h i s  s e c t i o n ,  t h e  p e r s o n  

m a y  p r o v i d e  t o  t h e  s t a t e  a g e n c y  a  c o n c i s e  w r i t t e n  s t a t e m e n t  t h a t  

s t a t e s  t h e  p e r s o n ' s  r e a s o n s  f o r  d i s a g r e e i n g  w i t h  t h e  d e c i s i o n .  T h e  

s t a t e  a g e n c y  s h a l l  m a i n t a i n  i n  i t s  r e c o r d s  t h e  r e q u e s t  m a d e  u n d e r  (b) 

o f  t h i s  s e c t i o n  a n d  t h e  s t a t e m e n t  p r o v i d e d  b y  t h e  p e r s o n  u n d e r  t h i s

( 1 ) c h a n g e  t h e  p e r s o n a l  i n f o r m a t i o n  a c c o r d i n g  t o  t h e  r e ­

q u e s t  a n d  n o t i f y  t h e  p e r s o n  i n  w r i t i n g  o f  t h e  c h a n g e ;  o r

(2) d e n y  t h e  r e q u e s t  a n d  n o t i f y  t h e  p e r s o n  i n  w r i t i n g  o f

- 2 - 2/5/90
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s u b s e c t i o n .  O n  a l l  o f  t h e  s t a t e  a g e n c y ’s r e c o r d s  t h a t  c o n t a i n  t h e  

d i s p u t e d  i n f o r m a t i o n ,  t h e  s t a t e  a g e n c y  s h a l l  c l e a r l y  n o t e  w h i c h  p o r ­

t i o n s  o f  t h e  r e c o r d s  a r e  d i s p u t e d .  I f  t h e  r e c o r d  i s  i n  e l e c t r o n i c  

f o r m ,  t h e  s t a t e  a g e n c y  m a y  n o t e  t h e  d i s p u t e  i n  o n e  f i e l d  o f  t h e  e l e c ­

t r o n i c  f o r m  a n d  m a i n t a i n  t h e  o t h e r  \ i n f o r m a t i o n  a b o u t  t h e  d i s p u t e  i n  

p a p e r  f o r m .

(f) T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  c r i m i n a l  i n t e l l i g e n c e  o r  

c r i m i n a l  i n v e s t i g a t i v e  r e c o r d s ,  s t a t e  a g e n c y  p e r s o n n e l  o r  r e t i r e m e n t  

s y s t e m  r e c o r d s ,  r e c o r d s  o f  a p p l i c a n t s  f o r  e m p l o y m e n t  w i t h  t h e  s t a t e  

a g e n c y ,  o r  i n f o r m a t i o n  i n  d o c u m e n t s  r e c o r d e d  u n d e r  A S  4 0 . 1 7 .

S e c .  4 4 . 9 9 . 0 4 0 .  D E F I N I T I O N S .  I n  A S  4 4 . 9 9 . 0 2 0  - 4 4 . 9 9 . 0 4 0 ,

(1) " p e r s o n "  m e a n s  a n  i n d i v i d u a l ;

(2) " p e r s o n a l  i n f o r m a t i o n "  m e a n s  i n f o r m a t i o n  t h a t  c a n  b e

u s e d  t o  i d e n t i f y  a  p e r s o n  a n d  f r o m  w h i c h  j u d g m e n t s  c a n  b e  m a d e  a b o u t  a

p e r s o n ' s  c h a r a c t e r ,  h a b i t s ,  a v o c a t i o n s ,  f i n a n c e s ,  o c c u p a t i o n ,  g e n e r a l

r e p u t a t i o n ,  c r e d i t ,  h e a l t h ,  o r  o t h e r  p e r s o n a l  c h a r a c t e r i s t i c s ,  b u t
-  **

d o e s  n o t  i n c l u d e  a  p e r s o n ' s  n a m e ,  a d d r e s s ,  o r  t e l e p h o n e n u m b e r ,  i f  t h e  

n u m b e r  i s  p u b l i s h e d  i n  a  c u r r e n t t e l e p h o n e  d i r e c t o r y ;

(3) " s t a t e  a g e n c y "  m e a n s  a  d e p a r t m e n t ,  i n s t i t u t i o n ,  b o a r d ,  

c o m m i s s i o n ,  d i v i s i o n ,  a u t h o r i t y ,  p u b l i c  c o r p o r a t i o n ,  c o m m i t t e e ,  c r  

o t h e r  a d m i n i s t r a t i v e  u n i t  o f  t h e  e x e c u t i v e ,  j u d i c i a l ,  o r  l e g i s l a t i v e  

b r a n c h  o f  s t a t e  g o v e r n m e n t ,  i n c l u d i n g  t h e  U n i v e r s i t y  o f  A l a s k a ,  t h e  

A l a s k a  S t a t e  H o u s i n g  A u t h o r i t y ,  a n d  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n .

A R T I C L E  IB. C O P Y R I G H T S  B Y  S T A T E  A G E N C I E S . "

Page 2, line 19:

-3- 2/5/90
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D e l e t e  " S e c .  4 4 . 9 9 . 0 3 0 "  

I n s e r t  " S e c .  4 4 . 9 9 . 0 5 0 "
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B a n n i s t e r

A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E  B Y  R E P .  B R O W N

T O :  C S H B  4 0 5  ( S t a t e  A f f a i r s )

P a g e  4, l i n e  ):

D e l e t e  " ( a ) "

I n s e r t  " ( b ) "

P a g e  4, l i n e  2:

D e l e t e  " a n  e l e c t r o n i c  f i l e  o r  d a t a  b a s e "

I n s e r t  " a  p u b l i c  r e c o r d  i n  t h e  e l e c t r o n i c  f o r m  k e p t  b y  a  p u b l i c  

a g e n c y "

- 1 - 2/5/90
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A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E  B Y  R E P .  B R O W N

T O :  C S H B  4 0 5  ( S t a t e  A f f a i r s )

P a g e  2, l i n e  16, f o l l o w i n g  " c o p y i n g " :

I n s e r t  " p u b l i c "

P a g e  4, l i n e  17:

D e l e t e  " s h a l l  a l s o "

I n s e r t  " a l s o  s h a l l "

F o l l o w i n g  " c h a r g e " :

D e l e t e  " , "

- 1 - 2/5/90
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8 :3 0  am C o f f e e

9 :0 0  am Welcome

9 :1 0  am A d d r e s s :  S e n a t o r  P a t r i c k  Leahy
"New T e c h n o lo g y  and  D e m o c r a t i c  V a l u e s "

9 : 4 0  am P u b l i c  A c c e s s  t o  and  D i s s e m i n a t i o n  o f
E l e c t r o n i c  P u b l i c  I n f o r m a t i o n :  An o v e r v i e w
o f  t h e  p o l i c y  d e b a t e  r e g a r d i n g  p u b l i c  a c c e s s  
t o  and  d i s s e m i n a t i o n  o f  e l e c t r o n i c  g o v e r n m e n t  
i n f o r m a t i o n  a nd  t h e  c o n s u l t a t i o n  a g e n d a  
(F o c us  P a p e r  1)

1 0 :0 0  am The Freedom o f  I n f o r m a t i o n  A c t :  How c o u r t s
and  f e d e r a l  a g e n c i e s  h a v e  i n t e r p r e t e d  t h e  
FOIA t o  m a n d a t e  a c c e s s  t o  p u b l i c  i n f o r m a t i o n  
i n  e l e c t r o n i c  fo rm  (F o c u s  P a p e r s  2 and  3)

1 1 :0 0  am B r e a k

1 1 :1 5  aim R e s o l v i n g  FOIA E l e c t r o n i c  I n f o r m a t i o n
D i s p u t e s  and  A p p l y i n g  "Agency  R e c o r d "  U nd e r  
t h e  FOIA t o  New Forms o f  E l e c t r o n i c  R e c o r d s  
(F o c us  P a p e r  4)

1 2 :3 0  pm Lunch B rea k  ( l u n c h  w i l l  b e  p r o v i d e d )

1 :3 0  pm R e s o l v i n g  E l e c t r o n i c  FOIA I s s u e s  C o n t i n u e d :  
What i s  a r e a s o n a b l e  s e a r c h  u n d e r  FOIA?
(F o c u s  P a p e r  5)

2 : 1 5  pm L i t i g a t i n g  O ver  R e d a c t i o n  and  S e g r e g a b l e  
P o r t i o n s

2 : 4 5  pm R e q u e s t i n g  I n f o r m a t i o n  : n P a r t i c u l a r  F o r m a t s

3 : 1 5  pm J e t e r m i n i n g  C o s t s  an d  G r a n t i n g  Fee  W a iv e r s  
f o r  E l e c t r o n i c  FOIA R e q u e s t s

3 : 4 5  pm B r e a k

4 :0 0  pm E x p a n d in g  A c c e s s  i n  t h e  E l e c t r o n i c  Age: The
n e e d  f o r  l e g i s l a t i o n  (F o c u s  P a p e r  6)

4 : 4 5  pm O v e r s i g h t  and  C o m p l ia n c e  o f  t h e  FOIA i n  t h e  
E l e c t r o n i c  Age

5 :3 0  pm R e c e p t i o n



S e c o n d  D a y :  O c t o b e r  2 4 ,  1 9 8 9

F e d e r a l  E l e c t r o n i c  I n f o r m a t i o n  D i s s e m i n a t i o n  N e x t  S t e p s  
P o l i c y  G o a l s .  I n s t i t u t i o n a l  R o l e s .  a n d  P o l i c y  C h o i c e s

9 : 0 0  am O p e n in g  Remarks

9 :1 0  am A d d r e s s :  R e p r e s e n t a t i v e  Bob W ise
" E x p a n d in g  F e d e r a l  G o v e rn m en t  I n f o r m a t i o n  
D i s s e m i n a t i o n  i n  t h e  E l e c t r o n i c  E r a :  The  g o a l  o f
p u b l i c  p o l i c y "

9 :3 0  am The P r i n c i p l e s  o f  F e d e r a l  E l e c t r o n i c  D i s s e m i n a t i o n
P o l i c y :  JTs t h e r e  a  new c o n s e n s u s ?  (F o c u s  P a p e r s  7
a nd  8)

1 0 : 1 5  am Summary/Break

1 0 : 3 0  am The " A f f i r m a t i v e "  G o v e rn m en t  R o l e  i n  E l e c t r o n i c  
D i s s e m i n a t i o n  (F o c u s  P a p e r s  9 a n d  10)

1 1 :2 0  am Sum m ary/Break

l l : 3 0  am The R o l e  o f  t h e  P r i v a t e  S e c t o r  i n  D e l i v e r i n g  
F e d e r a l  E l e c t r o n i c  P u b l i c  I n f o r m a t i o n  
(F o c u s  P a p e r  11)

1 2 :2 0  pm Sum m ary/Break

1 2 :3 0  pm Lunch

1 :3 0  pm The R o l e  o f  L i b r a r i e s  i n  D i s s e m i n a t i n g  E l e c t r o n i c  
P u b l i c  I n f o r m a t i o n  (F o c u s  P a p e r  12)

1 : 4 5  pm B r e a k

2 : 3 0  pm I m p l e m e n t i n g  F e d e r a l  I n f o r m a t i o n  D i s s e m i n a t i o n  
P o l i c y  (F ocus  P a p e r  13)

3 :2 0  pm B r e a k

3 : 3 0  pm A H y p o t h e t i c a l  C ase  S t u d y :  The e x e c u t i v e  c a l e n d a r
(F o c u s  P a p e r  14)

4 : 3 0  pm T e c h n o lo g y  and I n s t i t u t i o n a l  R o l e s  
(F o c u s  P a p e r  15)

5 : 0 0  pm Summary

5 : 3 0  p m  A d j o u r n
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BENTON FOUNDATION 
E l e c t r o n i c  I n f o r m a t i o n  C o n f e r e n c e  

( O c t o b e r ,  1989)

A r m s t r o n g  v .  B u s h : A S y n o p s i s  o f  t h e  "PROFS" C ase
By K a t h e r i n e  A. M eyer ,  P u b l i c  C i t i z e n  L i t i g a t i o n  Group

T h i s  c a s e  c h a l l e n g e s  t h e  way i n  w h ic h  t h e  E x e c u t i v e  O f f i c e  

o f  t h e  P r e s i d e n t ,  i n  g e n e r a l ,  a n d  t h e  N a t i o n a l  S e c u r i t y  C o u n c i l ,  

i n  p a r t i c u l a r ,  t r e a t  i n f o r m a t i o n  g e n e r a t e d  o v e r  t h e  IBM 

P r o f e s s i o n a l  O f f i c e  S y s te m ,  o r  "PROFS."  The  s y s t e m  i s  o f t e n  

r e f e r r e d  t o  a s  " e l e c t r o n i c  m a i l , "  b e c a u s e  i t  a l l o w s  a g e n c y  

p e r s o n n e l  t o  c o m m u n ic a te  w i t h  o n e  a n o t h e r  t h r o u g h  t h e  c o m p u t e r  

s y s t e m .  T h i s  i s  t h e  same s y s t e m  t h a t  was u s e d  by  L t .  C o l o n e l  

O l i v e r  N o r t h  t o  c o m m u n ic a te  t h e  d e t a i l s  o f  t h e  I r a n - C o n t r a  a rms 

d e a l  t o  N a t i o n a l  S e c u r i t y  A d v i s o r s  R o b e r t  M c F a r l a n e  and  J o h n  

P o i n d e x t e r .  I n  f a c t ,  h a d  t h e  C o n g r e s s i o n a l  i n v e s t i g a t o r s  l o o k i n g  

i n t o  t h a t  m a t t e r  n o t  b e e n  a b l e  t o  r e s u s c i t a t e  N o r t h ' s  PROFS 

m e s s a g e s  f ro m  t h e  s y s t e m ,  n e i t h e r  C o n g r e s s  n o r  t h e  I n d e p e n d e n t  

C o u n s e l  ( n o r ,  f o r  t h a t  m a t t e r ,  t h e  p u b l i c )  w o u ld  h a v e  b e e n  a b l e  

t o  u n r a v e l  c r u c i a l  f a c t s  c o n c e r n i n g  t h i s  i m p o r t a n t  c h a p t e r  o f  

r e c e n t  A m e r i c a n  h i s t o r y .  The c a s e  h a s  e x t r e m e l y  b r o a d  

i m p l i c a t i o n s  f o r  t h e  f u t u r e  t r e a t m e n t  o f  v a s t  a m o u n t s  o f  

g o v e r n m e n t  i n f o r m a t i o n ,  s i n c e ,  a c c o r d i n g  t o  a  r e c e n t  s t u d y  by  t h e  

G e n e r a l  A c c o u n t i n g  O f f i c e ,  more  t h a n  h a l f  o f  a l l  f e d e r a l  a g e n c i e s  

a n d  d e p a r t m e n t s  u s e  a n  e l e c t r o n i c  m a i l  s y s t e m .

The PROFS s y s t e m  h a s  b e e n  i n  o p e r a t i o n  s i n c e  November 1986 

and  i s  w i d e l y  u s e d  b y  W h i te  H ouse  p e r s o n n e l .  However ,  e x c e p t  i n  

v e r y  r a r e  i n s t a n c e s ,  t h e  W hi te  House  d o e s  n o t  c o n s i d e r  t h e  

i n f o r m a t i o n  t r a n s m i t t e d  o v e r  t h e  s y s t e m  t o  c o n s t i t u t e  " r e c o r d s . "



C o n s e q u e n t l y ,  i t  a l l o w s  i t s  e m p lo y e e s  t o  d e l e t e  t h e i r  PROFS n o t e s  

on  a  r o u t i n e  b a s i s ,  a nd  ;• *- a l s o  r o u t i n e l y  d e s t r o y s  t h e  b a c k - u p  

t a p e s  t h a t  a r e  made o f  t h e  s y s t e m .

On J a n u a r y  18 ,  1989 ,  t h e  N a t i o n a l  S e c u r i t y  A r c h i v e  l e a r n e d  

t h a t  t h e  W h i t e  House  h a d  c i r c u l a t e d  a memorandum t o  i t s  e m p lo y e e s  

i n s t r u c t i n g  them  t o  d e l e t e  a n y  r e m a i n i n g  i n f o r m a t i o n  on t h e  PROFS 

s y s t e m  s o  t h a t  t h e  new A d m i n i s t r a t i o n  c o u l d  b e g i n  w o r k i n g  w i t h  a 

c l e a n  s y s t e m .  C o n c e r n e d  t h a t  t h i s  p r o c e d u r e  w o u ld  r e s u l t  i n  

d e s t r o y i n g ,  f o r  a l l  t i m e ,  i m p o r t a n t  i n f o r m a t i o n  p e r t a i n i n g  t o  t h e  

c o n d u c t  o f  f o r e i g n  a n d  d o m e s t i c  g o v e r n m e n t  b u s i n e s s ,  t h e  A r c h i v e  

w e n t  t o  f e d e r a l  d i s t r i c t  c o u r t  i n  t h e  D i s t r i c t  o f  C o lum b ia  and  

o b t a i n e d  a  t e m p o r a r y  r e s t r a i n i n g  o r d e r  p r o h i b i t i n g  t h e  W h i t e  

H ouse  f rom  d e s t r o y i n g  t h e  PROFS i n f o r m a t i o n  t h a t  was l e f t  on  t h e  

s y s t e m .  On t h e  same d a y ,  t h e  A r c h i v e  a l s o  s u b m i t t e d  a F reedom  o f  

I n f o r m a t i o n  A c t  r e q u e s t  f o r  a c c e s s  t o  t h e  d a t a .  The W h i t e  House  

s u b s e q u e n t l y  a g r e e d  t o  p r e s e r v e ,  on m a g n e t i c  t a p e ,  a l l  o f  t h e  

i n f o r m a t i o n  a t  i s s u e ,  p e n d i n g  r e s o l u t i o n  o f  t h e  m e r i t s  o f  t h e  

d i s p u t e  a s  t o  w h e t h e r  s u c h  i n f o r m a t i o n  m u s t  b e  p r e s e r v e d  a n d  

e v e n t u a l l y  d i s c l o s e d  t o  t h e  p u b l i c .

T h e r e  a r e  s e v e r a l  a d d i t i o n a l  p l a i n t i f f s  i n v o l v e d  i n  t h e  

c a s e ,  i n c l u d i n g  t h e  ACLU's C e n t e r  f o r  N a t i o n a l  S e c u r i t y  S t u d i e s ,  

t h e  A m e r ic a n  H i s t o r i c a l  A s s o c i a t i o n ,  t h e  A m e r ic a n  L i b r a r y  

A s s o c i a t i o n ,  a n d  i n d i v i d u a l  r e s e a r c h e r s  f o r  some o f  t h o s e  

o r g a n i z a t i o n s .  The c a s e  r a i s e s  some v e r y  i n t e r e s t i n g  a nd  

i m p o r t a n t  q u e s t i o n s  u n d e r  t h e  v a r i o u s  f e d e r a l  r e c o r d s  l a w s .

T h o s e  i s s u e s  a n d  t h e  c o n s e q u e n c e s  o f  t h e i r  r e s o l u t i o n  c a n  b e
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s u m m a r iz e d  a s  f o l l o w s :

(1) d o e s  i n f o r m a t i o n  g e n e r a t e d  o v e r  t h e  PROFS s y s t e m  
c o n s t i t u t e  e i t h e r  " P r e s i d e n t i a l  r e c o r d s "  s u b j e c t  t o  t h e  
P r e s i d e n t i a l  R e c o r d s  A c t ,  o r  " a g e n c y  r e c o r d s "  s u b j e c t  
t o  t h e  D i s p o s a l  o f  R e c o r d s  A c t  a nd  t h e  F reedom o f  
I n f o r m a t i o n  A c t ;

(2)  i f  PROFS m a t e r i a l  c o n s t i t u t e s  " P r e s i d e n t i a l  
r e c o r d s , "  t h e n  t h e  P r e s i d e n t  may n o t  a l l o w  i t s  
d e s t r u c t i o n  w i t h o u t  f i r s t  c o n s u l t i n g  t h e  A r c h i v i s t  o f  
t h e  U n i t e d  S t a t e s  and  g i v i n g  C o n g r e s s  t h e  o p p o r t u n i t y  
t o  s t o p  t h e  d e s t r u c t i o n ,  a nd  s u c h  m a t e r i a l  m u s t  
u l t i m a t e l y  b e  s e n t  t o  t h e  N a t i o n a l  A r c h i v e s  f o r  
p r e s e r v a t i o n  a n d  e v e n t u a l l y  made a v a i l a b l e  t o  t h e  
p u b l i c ,  h i s t o r i a n s ,  r e s e a r c h e r s ;

(3) i f  t h e  PROFS m a t e r i a l  c o n s t i t u t e s  " a g e n c y  r e c o r d s , "  
t h e n  i t  m u s t  b e  d i s c l o s e d  u n d e r  t h e  F reedom  o f  
I n f o r m a t i o n  A c t  u n l e s s  i t  f a l l s  u n d e r  o n e  o f  t h e  n i n e  
e x e m p t i o n s  t o  t h e  A c t ;

(4) i f  t h e  PROFS m a t e r i a l s  a r e  e x e m p t  a g e n c y  r e c o r d s ,  
and  a r e  no l o n g e r  b e i n g  u s e d  by t h e  W h i t e  House  o r  NSC, 
t h e n  t h e y  m u s t  b e  t r a n s f e r r e d  t o  t h e  N a t i o n a l  A r c h i v e s  
f o r  p r e s e r v a t i o n ,  u n l e s s  t h e  A r c h i v i s t  a p p r o v e s  t h e i r  
d e s t r u c t i o n .

The d e f e n d a n t s  i n  t h e  c a s e  i n c l u d e  t h e  P r e s i d e n t ,  t h e  

N a t i o n a l  S e c u r i t y  C o u n c i l ,  a n d  Don W i l s o n  —  t h e  A r c h i v i s t  o f  t h e  

U n i t e d  S t a t e s .  They  t a k e  t h e  p o s i t i o n  t h a t  s i n c e  t h e  PROFS 

s y s t e m  i s  a n a l o g o u s  t o  a  t e l e p h o n e ,  t h e  i n f o r m a t i o n  c a n n o t  b e  

c o n s i d e r e d  " r e c o r d s "  t h a t  m u s t  e i t h e r  b e  d i s c l o s e d  o r  p r e s e r v e d .  

C o n s e q u e n t l y ,  t h e  A r c h i v i s t  h a s  n e v e r  r e v i e w e d  PROFS m a t e r i a l ,  

n o r  r e q u i r e d  a ny  co m po n e n t  o f  t h e  W h i te  H ouse  t o  a c c o u n t  f o r  t h e  

w h o l e s a l e  d e s t r u c t i o n  o f  t h e  m a t e r i a l  on a  r o u t i n e  b a s i s .  

P l a i n t i f f s  c o n t e n d  t h a t  much o f  t h e  PROFS d a t a  a r e  " r e c o r d s "  

e i t h e r  u n d e r  t h e  P r e s i d e n t i a l  R e c o r d s  A c t  o r  u n d e r  t h e  o t h e r  

f e d e r a l  r e c o r d s  l a w s ,  and  t h a t  t h e  d e t e r m i n a t i o n  t h a t  t h e y  a r e  

n o t  i s  u n l a w f u l .  The P r e s i d e n t i a l  R e c o r d s  A c t  b r o a d l y  d e f i n e s
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" P r e s i d e n t i a l  r r - j r d s "  a s :

d o c u m e n t a r y  m a t e r i a l s  . . . c r e a t e d  o r  r e c e i v e d  by  t h e  
P r e s i d e n t ,  h i s  im m e d i a t e  s t a f f ,  o r  a u n i t  o r  i n d i v i d u a l  
o f  t h e  E x e c u t i v e  O f f i c e  o f  t h e  P r e s i d e n t  w hose  f u n c t i o n  
i s  t o  a d v i s e  a n d  a s s i s t  t h e  P r e s i d e n t ,  i n  t h e  c o u r s e  o f  
c o n d u c t i n g  a c t i v i t i e s  w h ic h  r e l a t e  t o  o r  h a v e  a n  e f f e c t  
u p o n  t h e  c a r r y i n g  o u t  o f  t h e  c o n s t i t u t i o n a l ,  s t a t u t o r y ,  
o r  o t h e r  o f f i c i a l  o r  c e r e m o n i a l  d u t i e s  o f  t h e  
P r e s i d e n t .

The t e r m  " d o c u m e n t a r y  m a t e r i a l s "  i s  d e f i n e d  a s  i n c l u d i n g  

" e l e c t r o n i c  o r  m e c h a n i c a l  r e c o r d a t i o n s . "  The A c t  p r o h i b i t s  t h e  

P r e s i d e n t  f rom  d e s t r o y i n g  a ny  P r e s i d e n t i a l  r e c o r d s  t h a t  h a v e  

" a d m i n i s t r a t i v e ,  h i s t o r i c a l ,  i n f o r m a t i o n a l ,  o r  e v i d e n t i a r y  

v a l u e . "

U n d e r  t h e  D i s p o s a l  o f  R e c o r d s  A c t ,  a g e n c y  " r e c o r d s "  a r e  

d e f i n e d  a s :

a l l  b o o k s ,  p a p e r s ,  m aps ,  p h o t o g r a p h s ,  m a c h i n e  r e a d a b l e  
m a t e r i a l s ,  o r  o t h e r  d o c u m e n t a r y  m a t e r i a l s ,  r e g a r d l e s s  
o f  p h y s i c a l  fo rm  o r  c h a r a c t e r i s t i c s ,  made o r  r e c e i v e d  
b y  a n  a g e n c y  o f  t h e  U n i t e d  S t a t e s  . . . an d  p r e s e r v e d  
o r  a p p r o p r i a t e  f o r  p r e s e r v a t i o n  by  t h a t  a g e n c y  . . .  a s  
e v i d e n c e  o f  t h e  o r g a n i z a t i o n ,  f u n c t i o n s ,  p o l i c i e s ,  
d e c i s i o n s ,  p r o c e d u r e s ,  o p e r a t i o n s ,  o r  o t h e r  a c t i v i t i e s  
o f  t h e  G ov e rn m en t  o r  b e c a u s e  o f  t h e  i n f o r m a t i o n a l  v a l u e  
o f  d a t a  i n  th e m .

U n d e r  t h a t  s t a t u t e ,  a g e n c y  r e c o r d s  may n o t  b e  d e s t r o y e d  u n l e s s

t h e y  l a c k  " s u f f i c i e n t  a d m i n i s t r a t i v e ,  l e g a l  r e s e a r c h ,  o r  o t h e r

v a l u e  t o  w a r r a n t  t h e i r  c o n t i n u e d  p r e s e r v a t i o n  by  t h e  G o v e r n m e n t . "

The l a w s u i t  i s  c u r r e n t l y  p e n d i n g  i n  f e d e r a l  d i s t r i c t  c o u r t .

On S e p t e m b e r  35 ,  1989 ,  J u d g e  C h a r l e s  R i c h e y  i s s u e d  t h e  f i r s t

m a j o r  r u l i n g  i n  t h e  c a s e ,  w h ic h  a l l o w e d  t h e  p l a i n t i f f s  t o  p u r s u e

t h e i r  c l a i m s  a g a i n s t  t h e  P r e s i d e n t .  He d e n i e d  t h e  g o v e r n m e n t ' s

m o t i o n  t o  d i s m i s s  t h e  a c t i o n  on s e v e r a l  j u s t i c i a b i l i t y  g r o u n d s ,

i n c l u d i n g  t h e  g o v e r n m e n t ' s  a r g u m e n t  t h a t  t h e  C o u r t  w o u ld  v i o l a t e



t h e  C o n s t i t u t i o n a l  d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s  by

e n t e r t a i n i n g  j u r i s d i c t i o n  o v e r  t h e  s u i t .  The g o v e r n m e n t  h a d

c o n t e n d e d  t h a t  t h e  P r e s i d e n t  h a s  c o m p l e t e ,  u n r e v i e w a b l e  a u t h o r i t y

t o  d e c i d e  w h a t  i s  a " r e c o r d "  (a n d  w h a t  i s  n o t )  u n d e r  b o t h  t h e

P r e s i d e n t i a l  R e c o r d s  A c t  a n d  t h e  l a w s  g o v e r n i n g  a g e n c y  r e c o r d s .

J u d g e  R i c h e y  d i s a g r e e d ,  a n d  h e l d  t h a t  p l a i n t i f f s  c o u l d

c h a l l e n g e  t h e  P r e s i d e n t ' s  d e t e r m i n a t i o n  t h a t  t h e  PROFS

i n f o r m a t i o n  n e e d  n o t  b e  p r e s e r v e d .  A l t h o u g h  h e  d i d  n o t  i s s u e  a

f i n a l  r u l i n g  on t h e  m e r i t s  o f  p l a i n t i f f s  c l a i m s  - -  i . e . . a s  t o

w h e t h e r  t h e  P r e s i d e n t  h a s  v i o l a t e d  t h e  l a w  by  p e r m i t t i n g  t h e

r o u t i n e  d e s t r u c t i o n  o f  PROFS m a t e r i a l  —  h e  d i d  e x p r e s s  h i s

p r e l i m i n a r y  v i e w s  t h a t  t h e  g o v e r n m e n t ' s  f u n d a m e n t a l  p r e m i s e  f o r

e x e m p t i n g  PROFS i n f o r m a t i o n  f ro m  t h e  r e c o r d s  p r e s e r v a t i o n

r e q u i r e m e n t s  i s  f a u l t y .  T h u s ,  J u d g e  R i c h e y  e x p l a i n e d  t h a t

a r e a s o n a b l e  p e r s o n  m i g h t  q u a r r e l  w i t h  t h e  r a t i o n a l i t y  
o f  t h e  a s s u m p t i o n  . . . t h a t  m o s t  PROFS c o m m u n i c a t i o n s  
a r e  a n a l o g o u s  t o  t e l e p h o n e  m e s s a g e s ,  a n d  t h u s  n e e d  n o t  
b e  r e t a i n e d .  I t  i s  t r u e  t h a t  t e l e p h o n e  c o m m u n i c a t i o n s  
i n  a n d  o f  t h e m s e l v e s  do  n o t  r i s e  t o  t h e  l e v e l  o f  
P r e s i d e n t i a l  o r  a g e n c y  r e c o r d s ,  u n l e s s  t h e y  r e s u l t  i n  
t h e  c r e a t i o n  o f  " d o c u m e n t a r y  m a t e r i a l "  . . . T h i s  
d e r i v e s  f ro m  t h e  t r a n s i t o r y  n a t u r e  o f  t h e  medium by 
w h ic h  t h e  c o m m u n i c a t i o n  o c c u r s ;  i t  d o e s  n o t  s u g g e s t  
t h a t  t h e  s u b s t a n c e  o f  a  t e l e p h o n e  c o m m u n i c a t io n  i s  
i n h e r e n t l y  i n s u b s t a n t i a l .  Q u i t e  t h e  c o n t r a r y ,  w e re  
t e l e p h o n e  c o n v e r s a t i o n s  i n  t h e  E x e c u t i v e  B ran c h  
r o u t i n e l y  t a p e d ,  o r  o t h e r w i s e  r e d u c e d  t o  " d o c u m e n t a r y  
m a t e r i a l , "  a  good  p o r t i o n  w o u ld  u n d o u b t e d l y  q u a l i f y  a s  
P r e s i d e n t i a l  o r  a g e n c y  r e c o r d s .

H a v in g  r u l e d  t h a t  t h e  p l a i n t i f f s  may p r o c e e d  w i t h  t h e  

l i t i g a t i o n ,  J u d g e  R i c h e y  g a v e  th e m  90 d a y s  t o  c o m p l e t e  an y  

d i s c o v e r y  t h e y  m i g h t  n e e d  t o  d e m o n s t r a t e  t h a t  t h e  PROFS 

i n f o r m a t i o n  c o n s t i t u t e s  " r e c o r d s "  t h a t  m u s t  b e  p r e s e r v e d ,  and  h e
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d i r e c t e d  t h e  p a r t i e s  t o  s u b m i t  a  j o i n t  memorandum t o  t h e  C o u r t  by  

J a n u a r y  2 ,  1 9 90 ,  s u g g e s t i n g  f u r t h e r  p r o c e d u r e s  f o r  r e s o l v i n g  t h e  

c a s e .

On S e p t e m b e r  2 7 ,  19 89 ,  t h e  D e p a r t m e n t  o f  J u s t i c e  a s k e d  J u d g e  

R i c h e y  t o  c e r t i f y  h i s  o p i n i o n  f o r  im m e d i a t e  a p p e a l  t o  t h e  U .S .  

C o u r t  o f  A p p e a l s .  I t  a r g u e d  t h a t  t h e  c a s e  m u s t  b e  r e v i e w e d  

e x p e d i t i o u s l y  by  t h e  C o u r t  o f  A p p e a l s  b e c a u s e  t h e  c o n s e q u e n c e s  o f  

J u d g e  R i c h e y ' s  h o l d i n g s  " a r e  o f  e x t r e m e  s i g n i f i c a n c e  t o  t h e  

P r e s i d e n t ' s  a b i l i t y  t o  c a r r y  o u t  h i s  A r t i c l e  I I  r e s p o n s i b i l i ­

t i e s . "  I n  a d d i t i o n ,  i t  a r g u e d  t h a t  " b e c a u s e  a l l  g o v e r n m e n t  

a g e n c i e s  r e l y  on c o m p u t e r  t e c h n o l o g y  and  many u t i l i z e  e l e c t r o n i c  

m a i l  s y s t e m s  l i k e  t h o s e  u s e d  by  t h e  EOP a n d  t h e  N a t i o n a l  S e c u r i t y  

C o u n c i l ,  t h e  C o u r t ' s  d e c i s i o n  h a s  f a r - r e a c h i n g  i m p a c t  f o r  t h e  

g o v e r n m e n t  a t  a  w h o l e . " *

* The  D e p a r t m e n t ' s  r e q u e s t  f o r  c e r t i f i c a t i o n  f o r  i m m e d i a t e  
a p p e a l  i s  a n  e x t r e m e l y  u n u s u a l  p r o c e d u r e ,  a n d  t h i s  a s p e c t  o f  t h e  
c a s e  w i l l  c e r t a i n l y  b e  r e s o l v e d  b y  t h e  t i m e  t h i s  C o n f e r e n c e  
c o n v e n e s .
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HISTORY OF THE FREEDOM OF INFORMATION ACT REQUEST FILED BY THE 
NATIONAL SECURITY ARCHIVE WITH THE DEPARTMENT OF ENERGY'S OFFICE 
OF SCIENTIFIC AND TECHNICAL INFORMATION (O ST I) ,  OAK RIDGE, 
TENNESSEE

BACKGROUND. On A u g u s t  4 ,  19 87 ,  O S T I ' s  T e c h n i c a l  I n f o r m a t i o n  
D i v i s i o n  s e n t  a memorandum t o  " R e c i p i e n t s  o f  DOE M i c r o f i c h e " ,  
i n c l u d i n g  num erous  u n i v e r s i t y  l i b r a r i e s .  The s u b j e c t  o f  t h e  
memorandum was " D i s t r i b u t i o n  o f  L i m i t e d  R e p o r t s  i n  M i c r o f i c h e " .  
E ach  r e c i p i e n t  was i n f o r m e d  t h a t  i t  was e l i g i b l e  t o  r e c e i v e  
l i m i t e d  r e p o r t s  w i t h  v a r i o u s  a u d i e n c e  ( u s e r )  r e s t r i c t i o n s  a s  
i n d i c a t e d .  The memorandum i n c l u d e d  t h e  f o l l o w i n g  l a n g u a g e :  "By
e l e c t i n g  t o  r e c e i v e  t h i s  m a t e r i a l ,  you a r e  a g r e e i n g  t o  l i m i t  
a c c e s s  t o  t h e  m i c r o f i c h e  t o  o n l y  t h o s e  p e r s o n s  and o r g a n i z a t i o n s  
a u t h o r i z e d  t o  r e c e i v e  t h e m . "  Academic l i b r a r i e s  a r e  a l w a y s  e a g e r  
t o  r e c e i v e  r e s e a r c h  m a t e r i a l s  o f  v a l u e ,  b u t  a r e  h i s t o r i c a l l y  v e r y  
r e l u c t a n t  t o  a c c e p t  m a t e r i a l s  t o  w h ich  a c c e s s  m us t  be  l i m i t e d .  
S e v e r a l  r e c i p i e n t s  o f  t h e  OSTI memorandum r e q u e s t e d  t h e  N a t i o n a l  
S e c u r i t y  A r c h i v e  t o  c h a l l e n g e  t h e  r e s t r i c t i o n s  on a c c e s s  t h a t  w e re  
b e i n g  im p ose d  on them .

THE FOIA REQUEST. The A r c h i v e  f i l e d  an»FOIA r e q u e s t  w i t h  OSTI, 
s e e k i n g :  (1 )  a l i s t  o f  t h e  l i m i t e d  r e p o r t s  c o v e r e d  by t h e  A u g u s t
4 memorandum, (2)  c o p i e s  o f  any  o t h e r  OSTI n o t i c e s  r e g a r d i n g  
l i m i t e d  r e p o r t s  and a l i s t  o f  t h e  r e p o r t s  c o v e r e d  by e a c h  s u c h  
n o t i c e ,  (3 )  c o p i e s  o f  a l l  d o c u m e n ts  e x p l a i n i n g  o r  d e f i n i n g  t h e  
l i m i t e d  r e p o r t s  p r o g r a m ,  o r  w h ich  show how i t  i n  f a c t  h a s  
o p e r a t e d ,  and (4)  r e a d i n g  room a c c e s s  i n  W a s h in g to n ,  D . C . ,  t o  a l l  
l i m i t e d  r e p o r t s  i d e n t i f i e d  a s  a r e s u l t  o f  p a r t s  (1 )  and (2 )  o t  t h e  
r e q u e s t .

THE INITIAL RESPONSE. T h re e  DOE O r d e r s  i d e n t i f i e d  a s  r e s p o n s i v e  
t o  p a r t  (3 )  o f  t h e  r e q u e s t  w e re  r e l e a s e d  i n  f u l l .  The A r c h i v e  was 
i n f o r m e d  t h a t  no l i s t  e x i s t e d  o f  t h e  l i m i t e d  r e p o r t s  c o v e r e d  by 
t h e  A u g u s t  4 n o t i c e ,  t h a t  t h e  a g en c y  was n o t  r e q u i r e d  t o  c r e a t e  
s u c h  a l i s t  f o r  p u r p o s e s  o f  c o m p ly in g  w i t h  t h e  FOIA, and t h a t  t h e  
a g e n c y  d e c l i n e d  t o  do s o  a s  a  m a t t e r  o f  d i s c r e t i o n .  The A r c h i v e  
was a l s o  i n f o r m e d  t h a t  t h e r e  w ere  no o t h e r  n o t i c e s  r e g a r d i n g  
l i m i t e d  r e p o r t s .  As no l i s t s  o f  l i m i t e d  r e p o r t s  w ere  i d e n t i f i e d  
p u r s u a n t  t o  p a r t s  (1 )  and  (2 )  o f  t h e  r e q u e s t ,  no s u c h  l i s t s  w e re  
made a v a i l a b l e .  As a f i n a l  p o i n t ,  t h e  A r c h iv e  was i n f o r m e d  t h a t  
c o p i e s  o f  l i m i t e d  r e p o r t s  w e re  m a i n t a i n e d  by OSTI i n  Oak R i d g e ,  
w h e re  t h e y  w ere  made a v a i l a b l e  t o  o r g a n i z a t i o n s  and i n d i v i d u a l s  
a u t h o r i z e d  t o  have  a c c e s s  t o  them .



-  2 -

THE ADMINISTRATIVE APPEAL. The A r c h i v e ' s  a p p e a l  was f i l e d  w i t h  
t h e  D e p a r t m e n t  o f  E n e r g y ' s  O f f i c e  o f  H e a r i n g s  and A p p e a l s  (OHA), 
w h ic h  d e c i d e s  a p p e a l s  f rom  many d i f f e r e n t  k i n d s  o f  a d m i n i s t r a t i v e  
d e c i s i o n s  r e n d e r e d  w i t h i n  DOE. The A r c h i v e  c o n t e n d e d  t h a t  some 
l i s t  o f  t h e  l i m i t e d  r e p o r t s  m u s t  e x i s t ,  b e c a u s e  o t h e r w i s e  OSTI 
p e r s o n n e l  w ould  n o t  know w ha t  r e p o r t s  t o  s u p p l y  i f  t h e y  w e re  
r e q u e s t e d  p u r s u a n t  t o  t h e  A u g u s t  4 n o t i c e  a  p a r t y  a u t h o r i z e d  t o  
r e c e i v e  th e m .  A c c o r d i n g l y , t h e  A r c h i v e  a s k e d  t h a t  t h e  m a t t e r  be 
re m a n d e d  t o  OSTI,  w i t h  i n s t r u c t i o n s ,  f o r  a  new s e a r c h .

I n  p r o c e s s i n g  t h e  a p p e a l ,  OHA c o n t a c t e d  OSTI and  was t o l d  
t h a t  OSTI r e c e i v e s  and  p r o c e s s e s  o v e r  1 ,0 0 0  l i m i t e d  r e p o r t s  p e r  
y e a r .  I n f o r m a t i o n  p e r t a i n i n g  t o  them i s  m a i n t a i n e d  i n  a 
c o m p u t e r i z e d  d a t a b a s e .  I f  an a u t h o r i z e d  p a r t y  r e q u e s t s  a c c e s s  t o  
a l l  o r  some o f  t h e  l i m i t e d  r e p o r t s  i t  i s  e n t i t l e d  t o  r e c e i v e ,  t h e  
" p r o f i l e "  o f  t h a t  r e q u e s t e r  i s  e n t e r e d  i n t o  t h e  c o m p u t e r ,  w h ic h  
p r o d u c e s  a  l i s t  o f  t h e  r e p o r t s  a v a i l a b l e  t o  t h a t  p a r t i c u l a r  p a r t y .
I t  was c l a i m e d  t h a t  p r o c e s s i n g  t h e  A r c h i v e ' s  r e q u e s t  w ould  i n v o l v e  
p ro g ra m m in g  t h e  c o m p u t e r ,  t h e  f u n c t i o n a l  e q u i v a l e n t  o f  c r e a t i n g  a 
new r e c o r d  and n o t  r e q u i r e d  by t h e  FOIA.

THE APPEAL DECISION. G e n e r a l l y  c i t i n g  NLRB v S e a r s  a nd  Y e a g e r  v 
PEA, OHA h e l d  t h a t  t h e  m ere  r e t r i e v a l  o f  i n f o r m a t i o n  a l r e a d y  
e x i s t i n g  i n  a  d a t a  b a s e ,  e v en  i f  t h e  c o m p u t e r  m ust  be  programmed 
t o  s e l e c t  s p e c i f i c  t y p e s  o f  d a t a ,  d o e s  n o t  c o n s t i t u t e  t h e  c r e a t i o n  
o f  a  new r e c o r d .  I t  was v ie w e d  a s  more i n  t h e  n a t u r e  o f  s e l e c t i n g  
f ro m  p a p e r  r e c o r d s  t h e  s p e c i f i c  c o n t e n t  w i t h i n  t h e  s c o p e  o f  a 
p a r t i c u l a r  r e q u e s t .  The c a s e  was rem anded  t o  OSTI f o r  "a  new and 
t h o r o u g h  s e a r c h  f o r  r e s p o n s i v e  d o c u m e n ts "  and  OSTI was d i r e c t e d  t o  
c o n s u l t  w i t h  t h e  N a t i o n a l  S e c u r i t y  A r c h i v e  a s  t o  any q u e s t i o n s  
OSTI m i g h t  h a v e  a s  t o  t h e  s c o p e  o f  t h e  r e q u e s t .

THE REQUEST FOR RECONSIDERATION. OSTI c h a l l e n g e d  v a r i o u s  a s p e c t s  
o f  t h e  OHA d e c i s i o n  a s  o v e r b r o a d  and i n c o n s i s t e n t  w i t h  FOIA 
r e q u i r e m e n t s .  I t  p r e s e n t e d  a d e t a i l e d  s t a t e m e n t  o f  how i t s  
e x i s t i n g  s o f t w a r e  would h a v e  t o  be  m a n i p u l a t e d  by i t s  r e s i d e n t  
c o m p u t e r  e x p e r t  i n  o r d e r  t o  p r o c e s s  t h e  A r c h i v e ' s  r e q u e s t .

EXCERPTS FROM THE FINAL OHA DECISION.

" W h i l e  t h e  p r o c e s s e s  may be  d i f f e r e n t ,  many c o m p u t e r  s e a r c h e s  
a r e  in -  s u b s t a n c e  e s s e n t i a l l y  t h e  same a s  m anua l  s e a r c h e s  and 
i n v o l v e  c o m p a r a b l e  m e th o d s  and s k i l l s .  F o r  e x a m p le ,  t o  s e a r c h  
p a p e r  r e c o r d s  a m e th o d o lo g y  m us t  be  d e v e l o p e d  and t h e  r e l e v a n t  
f i l e s  o r  f i l e  d r a w e r s  m a n u a l ly  s e a r c h e d  f o r  t h e  r e q u e s t e d  i n f o r m ­
a t i o n .  S i m i l a r  m e t h o d o l o g i e s  m u s t  be  d e v e l o p e d  and u s e d  when a 
c o m p u t e r  i s  i n s t r u c t e d  t o  p e r f o r m  t h e  s e a r c h .  A c o m p u te r  s e a r c h  
may b e  e l e c t r o n i c  i n  n a t u r e ,  b u t  i t  i s  n o t  n e c e s s a r i l y  any d i f f e r e n t  
i n  e s s e n c e .  I t  m e r e ly  u s e s  d i f f e r e n t  t o o l s - - t h e  c o m p u te r  and i t s  
s o f t w a r e - - t o  c o n d u c t  t h e  s e a r c h . "  page  4 .



"We b e l i e v e ,  h o w e v e r ,  t h a t  t o  t h e  e x t e n t  t h a t  OSTI m a i n t a i n s  
r e c o r d s  i n  a  d a t a b a s e  and  a l r e a d y  h a s  s o f t w a r e  t h a t  i s  c a p a b l e  o f  
s e a r c h i n g  t h e  d a t a b a s e ,  t h e  FOIA r e q u i r e s  OSTI t o  u s e  t h a t  s o f t w a r e  
t o  s e a r c h  t h e  d a t a b a s e  f o r  t h e  r e q u e s t e d  r e c o r d s .  T h i s  i s  t r u e  
e v e n  i f  t h e  t y p e  o f  s e a r c h  t h a t  m u s t  be p e r f o r m e d  i s  d i f f e r e n t  f rom  
t h e  t y p e  n o r m a l l y  p e r f o r m e d  by OSTI. A s e a r c h  o f  t h i s  n a t u r e  i s  
n o t ,  i n  s u b s t a n c e ,  s i g n i f i c a n t l y  d i f f e r e n t  f rom  a  s e a r c h  o f  a  f i l e  
c a b i n e t  f o r  p a p e r  r e c o r d s  t h a t  a r e  r e s p o n s i v e  t o  a  r e q u e s t .  I f  
t h e  FOIA r e q u i r e d  a n y t h i n g  l e s s  i t  would  a l l o w  a g e n c i e s  t o  c o n c e a l  
i n f o r m a t i o n  f ro m  p u b l i c  s c r u t i n y  by p l a c i n g  i t  i n  c o m p u t e r i z e d  
f o r m .  T h i s  w ould  be  i n c o n s i s t e n t  w i t h  t h e  F O IA 's  p o l i c y  o f  t h e  
f u l l e s t  p o s s i b l e  d i s c l o s u r e . "  P age  5 .

"A more d i f f i c u l t  i s s u e  a r i s e s  w h e re  OSTI d o e s  n o t  a l r e a d y  
p o s s e s s  t h e  s o f t w a r e  n e c e s s a r y  t o  comply  w i t h  an FOIA r e q u e s t ,  and 
t h e r e f o r e  m u s t  w r i t e  o r  m o d i fy  a  p r o g ra m  ( b u t  n o t  m a n i p u l a t e  d a t a )  
i n  o r d e r  t o  p e r f o r m  t h e  s e a r c h  n e c e s s a r y  t o  r e t r i e v e  t h e  r e q u e s t e d  
d a t a .  I n  o u r  v i e w ,  ' px’og ra m m in g ' c o m p u te r  may i n v o l v e  a s i m p l e  
p r o c e d u r e  t h a t  c a n  be done  i n  a  few m i n u t e s ,  su c h  a s  c h a n g i n g  a 
few l i n e s  i n  an e x i s t i n g  p r o g r a m .  I t  may, on t h e  o t h e r  h a n d ,  
r e q u i r e  many m a n - h o u r s  t o  w r i t e  a  com plex  p r o g r a m .  M o re o v e r ,  t h e  
d i s t i n c t i o n  b e tw e e n  w r i t i n g  a new p ro g r a m  and u s i n g  e x i s t i n g  
s o f t w a r e  i s  n o t  a lw a y s  c l e a r . "  P age  6 .

"B ased  upon o u r  u n d e r s t a n d i n g  o f  O S T I ' s  c o m p u te r  s y s t e m  and  
t h e  f a c t s  p r e s e n t e d  t o  u s ,  we c o n c l u d e d  i n  o u r  December  18 ,  1987 
D e c i s i o n  t h a t  OSTI had s o f t w a r e  c a p a b l e  o f  s e a r c h i n g  i t s  d a t a b a s e  
i n  a  manner  t h a t  would  p r o v i d e  t h e  NSA w i t h  t h e  r e q u e s t e d  l i s t .
We know o f  no b a s i s  f o r  m o d i f y i n g  t h a t  c a s e - s p e c i f i c  d e t e r m i n ­
a t i o n .  Nor do we b e l i e v e  i t  a p p r o p r i a t e  a t  t h e  p r e s e n t  j u n c t u r e  
t o  s p e c i f y  t h e  e x t e n t ,  i f  a n y ,  t o  w h ic h  an  a g en c y  i s  r e q u i r e d  t o  
w r i t e  o r  m o d i fy  a p ro g ra m  i n  o r d e r  t o  r e t r i e v e  c o m p u t e r i z e d  
i n f o r m a t i o n .  We s h a l l  c o n s i d e r  t h i s  m a t t e r  i n  t h e  f u t u r e  on a 
c a s e - b y - c a s e  b a s i s . "  P age  6 .

"We w ish  t o  p o i n t  o u t  t h a t  e v e n  i f  t h e  FOIA m i g h t  n o t  i n  a 
p a r t i c u l a r  c a s e  r e q u i r e  an a g e n c y  t o  ' s e a r c h '  a d a t a b a s e ,  t h e  
e n t i r e  d a t a b a s e  n e v e r t h e l e s s  would  b e  s u b j e c t  t o  t h e  FOIA. T h u s ,  
an  a g e n c y ,  e v e n  w here  n o t  r e q u i r e d  t o  r e p r o g r a m  i t s  c o m p u t e r ,  
would  s t i l l  be  r e q u i r e d  t o  i d e n t i f y  and  p r o v i d e  a copy  o f  t h e  
e n t i r e  d a t a b a s e ,  e x c e p t  f o r  t h o s e  p o r t i o n s  f a l l i n g  w i t h i n  o n e  o f  
t h e  e x e m p t i o n s  t o  m a n d a t o r y  d i s c l o s u r e  ( o r  beyond  t h e  s c o p e  o f  
t h e  r e q u e s t ) ,  e i t h e r  i n  p a p e r  o r  c o m p u t e r i z e d  fo rm  ( a l l o w i n g  t h e  
r e q u e s t e r  t o  p e r f o r m  i t s  own s e a r c h ) . "  Page  7 .
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" F i n a l l y ,  a s  p o i n t e d  o u t  i n  o u r  December 18 D e c i s i o n ,  b e f o r e  
OSTI c o u l d  p r o p e r l y  deny a r e q u e s t  on t h e  g ro u n d  t h a t  i t  would 
r e q u i r e  e x t e n s i v e  r e p ro g r a m m in g  o f  i t s  c o m p u t e r ,  i t  s h o u l d  c o n s u l t  
w i t h  t h e  r e q u e s t e r  i n  an  e f f o r t  t o  r e f o r m u l a t e  t h e  r e q u e s t  i n  a 
manner  t h a t  w ould  n o t  r e q u i r e  r e p r o g r a m m i n g . "  P a ge  7 .

" I n  sum, t h e  i s s u e s  i n v o l v e d  i n  t h e  a p p l i c a t i o n  o f  t h e  FOIA 
t o  c o m p u t e r i z e d  r e c o r d s  i n v o l v e  a r e l a t i v e l y  new and  u n s e t t l e d  
a r e a  o f  t h e  l a w .  W hi le  i t  i s  c l e a r  t h a t  t h e  FOIA d o e s  n o t  r e q u i r e  
a g e n c i e s  t o  u s e  t h e i r  c o m p u te r  c a p a b i l i t i e s  t o  m a n i p u l a t e  o r  
r e f o r m u l a t e  d a t a  i n  r e s p o n s e  t o  an  FOIA r e q u e s t ,  c o m p u t e r i z e d  
r e c o r d s  a r e  n e v e r t h e l e s s  s u b j e c t  t o  t h e  FOIA and a g e n c i e s  m u s t  u s e  
t h e i r  e x i s t i n g  s o f t w a r e  and  c o m p u t e r  f a c i l i t i e s  t o  r e t r i e v e  s u c h  
r e c o r d s  p u r s u a n t  t o  an  a p p r o p r i a t e  r e q u e s t .  We t a k e  no p o s i t i o n  
a t  t h e  p r e s e n t  t i m e  on t h e  e x t e n t  t o  w h ich  a g e n c i e s  m u s t  r e p r o g r a m  
t h e i r  c o m p u t e r s  i n  o r d e r  t o  r e s p o n d  t o  an  FOIA r e q u e s t .  We w i l l  
a d d r e s s  t h i s  i s s u e  i n  t h e  f u t u r e  on a  c a s e - b y - c a s e  b a s i s . "  P a g e s  7 - 8 .

THE RESULTS. From i n i t i a l  r e q u e s t  u n t i l  f i n a l  d e c i s i o n  t o o k  some 
e i g h t e e n  m o n th s .  OSTI p r o d u c e d  a l i s t  o f  t h e  l i m i t e d  r e p o r t s  
c o v e r e d  by t h e  A u g u s t  4 ,  1987 memorandum. The N a t i o n a l  S e c u r i t y  
A r c h iv e  s e l e c t e d  a g ro u p  o f  r e p o r t s  f o r  s u b s t a n t i v e  p r o c e s s i n g .
A lm os t  a l l  o f  t h i s  m a t e r i a l  was fo u n d  n o t  t o  be  e x e m p t  f rom  
m a n d a to r y  d i s c l o s u r e  u n d e r  t h e  FOIA. A c c e ss  t o  t h e  r e p o r t s  was 
p r o v i d e d  i n  t h e  D e p a r tm e n t  o f  E ne rg y  FOIA R e a d in g  Room, i n  
W a s h i n g t o n ,  D.C.
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A Twenty-first Century 
Freedom of Information Act: 

Working from First Principles

October 1 3 , 1989

Before Jerry Berman hands us our boarding passes to the Star Ship Enterprise 
for a glimpse of the Freedom of Information Act in tne Electronic Information Age, it’s 
worth reflecting back on the origins of the FOIA and the principles it embodies.

The Freedom of Information Act was enacted to replace Section 3 , the public 
disclosure section, of the Administrative Procedure Act. Section 3 , as originally 
enacted in 1 9 4 6 , provided the first, general statutory directive to Executive branch 
agencies to publicly disclose agency rules, opinions, orders and public records.

As originally enacted, Section 3 was riddled with loopholes. It provided in part: 
"Except to the extent that there is involved any function of the United States requiring 
secrecy in the public interest...matters of official record shall in accordance with 
published rule be made available to persons properly and directly concerned, except 
information held confidential for gooa cause found."

The statute gave unbridled discretion to Executive branch agencies to determine 
that 1) whole systems of records could not be disclosed because tney involved 
functions requiring secrecy in the public interest; (2 ) that certain records were not 
"official records" within the meaning of the Act and were thus not subject to disclosure; 
(3 ) that certain individuals requesting documents were not "properly and directly 
concerned with the subject matter of the record"; and (4 ) that there was "good cause" 
to deny release. Furthermore, th9  act failed to provide a judicial remedy for wrongfully 
failing to disclose information.

The Freedom of Information Act was intended to reign in such broad Executive 
discretion and was based on the following principles:

Any person has a right to request records. No longer could an agency deny 
information because a person was not directly ana properly concerned with the 
matter.

Every record is subject to disclosure, unless it falls within the enumer; ted 
exemptions. No more could agencies rely on the distinction between "official" 
records and "unofficial" records.

Every agency, including de'ense, foreign policy and law enforcement agencies, 
were subject to disclosure requirements. No longer could systems of records or, 
indeed whole agencies, be put off limits to the public.

Disclosure would be the general rule, not the exception; the government has the 
burden of justifying withholding information.

Individuals denied access have a strong right to seek judicial redress; De novo 
review provides an effective check on an agency’s failure to comply with the act.



The Act was substantially strengthened in 1974  to give practical meaning to 
these principles. And with the notable exception of the bin passed in 1984  excluding 
CIA operational files from the reach of FOIA, those principles have remained in tact, 
despite the best efforts of a string of hostile administrations.

Enter the Electronic Information Age. Again, individuals inside of government 
are attempting to utilize certain cramped interpretations to suggest that the language of 
the FOIA did not envision access to electronically stored information. Questions have 
been raised about whether information stored in data bases constitute "records" within 
the meaning of the Act; whether retrieving certain bits of information from a data Dase 
constitutes the creation of a new record which is not required of the agency bv FOIA; 
whether minor reprogramming to retrieve information in response to a request 
constitutes a "search" within the meaning of the Act; and whether the Act gives citizens 
the right to request information in the most useful format, be it electronic or paper.

Frankly, the FOIA principles outlined above so strongly underlie the Act that it is 
likely the courts will ultimately resolve these questions in favor of access and 
disclosure. Thus, it seems that it will be unnecessary for FOIA advocates to resort to 
legislative amendment of the Act to cure these interpretations. Of course, if that 
prediction proves to be incorrect, our first priority must be to provide and protect 
citizens’ rights to access electronically stored information. While our first priority must 
be to protect the right of access, the new information age also provides us with the 
opportunity to broaden the meaning of the public’s right to know; to help citizens utilize 
the information gathered, analyzed and stored by the government; to require broader 
dissemination of government information; and to preserve an accurate and an 
accessible record of government decision making.

To arm citizens with the power that government information can provide, to 
paraphrase Madison, will require an affirmative agenda for changes to tne FOIA.

- I offer the following, hopefully provocative, list of proposals:

(1) Require every agency to produce and publish in the Federal Register a 
freedom of information assessment of information currently stored electronically 
bv the aaencv. Require the agency to assess whether the current systems are 
FOIA friendly and whether public access was considered when designing 
databases. Agencies should make indexes available to the public and explain 
the search capacity of data systems. Is the database management software 
usable on personal computers? Is information stored on the personal computers 
of government officials regularly searched in response to FOIA requests? Are E- 
MaH.systems backed up and preserved? etc.« ■ \ • *». • i .* ■ i * • .i , •. •, , <. • 1 ̂ • r . * • t * 1 '
(2 ) Require a FOIA impact statement of all new major data bases developed bv 
the government. Agencies should bo required in developing new data bases to 
design features which will improve performance under the FOIA. Proper design 
can make the segregation of exempt information, and consequently the release 
of nonexempt information easier; can enhance the ability to locate information 
relevant to a particular request; and can vastly improve the timeliness with which 
agencies respond to requests.

(3 ) Require that information which must be published pursuant to section 
5 5 2 (a)(1) and made publicly available pursuant to section 552 (a)(2 ) be stored 
electronically and made available on-line. Such a requirement would provide 
citizens, even in the most remote locations, with access not only to Federal



Register and CFR information, but fina! opinions and orders from agencies 
ranging from the FTC to the INS. In addition, citizens would have practical 
access to agency practice manuals and statements of policy. Such information 
and access should be provided at the marginal cost of providing the on-line 
service.

(4 ) Require that agencies provide information that is electronically stored in 
usable electronic formats. A citizen’s unbridled right to a format of choice may 
be unreasonable, but requests that information be provided in a standard 
electronic format should be complied with. Agencies should be encouraged to 
provide more large data base products on CD-ROM.

(5 ) The concept of reasonable search should be expanded to include the 
concept of reasonable data processing within the capacity of existing government 
programs. The current interpretation of the Act prevents agencies from being 
forced to create new documents in response to a FOIA request. That theory 
could permit agencies to deny requests of reasonable, even rudimentary, 
processing of electronically stored information. While some limits need to be 
placed on a right to "reasonable processing," there is no greater, indeed there is 
probably less of a burden on agencies to provide reasonable analysis of 
information than in searching a series of file cabinets for relevant documents.

(6 ) Documents and information released under FOIA. at least those of general 
public concern, should be entered into a FOIA database for inspection and 
access bv other persons. The Senate version of the 1974  amendments to the 
FOIA contained a requirement that released documents "of general public 
concern" be made available for public inspection. This requirement was dropped 
in Conference. The Conference Report clearly states that all agencies should 
effect this policy through regulation. To date, few if any have done so.
Electronic storage in retrievable form makes this requirement more reasonable 
and feasible.

(7) Experiments in an all-electronic FOIA should be authorized and funded for 
certain agencies. Agencies should experiment with systems that would permit 
requesters to electronically file requests and permit the agency to process and 
respond to the request electronically. Candidates for sucn an experiment might 
include the FDA, NHSTA and perhaps even the FBI.

(8 ) Agencies that store information electronically should be required to maintain 
backup systems that ensure important and historic documents are not lost. This 
proposal would not. only aid citizens seeking information from an agency, but 
would protect the agency, itself,, from, losing important records and documents.

Moving an affirmative citizen empowerment agenda for the FOIA is not without 
risk. Opening the Act to Amendment, raises the specter of further restriction on access 
to national security, law enforcement and business records. But, given the potential for 
improvements in citizen’s access and use of government information this is a risk worth 
exploring.
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G o v e r n m e n t ' s  A f f i r m a t i v e  R o l e  i n

E l e c t r o n i c  P u b l i s h i n g

b y  H e n ry  H. P e r r i t t ,  J r .  
P r o f e s s o r  o f  Law 

V i l l a n o v a  Law S c h o o l

A. P r i n c i p l e s

1.  The b e s t  p u b l i c  p o l i c y  i s  one  t h a t  p r o m o t e s  a  d i v e r s i t y  
o f  p r o d u c t  o f f e r i n g s — e s p e c i a l l y  i n  a  s i t u a t i o n ,  a s  t h e  p r e s e n t ,  
w h e re  t e c h n o l o g i e s  a r e  c h a n g i n g  r a p i d l y ,  and  c o n s u m e r  p r e f e r e n c e s  
a r e  n o t  w e l l  u n d e r s t o o d .

2 .  G ov e rn m en t  s h o u l d  n o t  s t i f l e  i n n o v a t i o n  by  w i t h h o l d i n g  
t h e  f r u i t s  o f  i t s  own i n t e r n a l  a u t o m a t i o n  e f f o r t s .  N e i t h e r  
s h o u l d  i t  i n d i r e c t l y  p r o t e c t  t h e  p o s i t i o n s  o f  e s t a b l i s h e d  
i n f o r m a t i o n  c o m p a n ie s  b y  p r e s e r v i n g  e c o n o m ic  b a r r i e r s  t o  e n t r y  
t h a t  w o u ld  f a l l  w i t h  a v a i l a b i l i t y  o f  a g e n c y  i n f o r m a t i o n  i n  
e l e c t r o n i c  f o rm .

3. A p p l y i n g  t h e  FOIA t o  e n c o u r a g e  t h e  r e l e a s e  o f  w h o l e s a l e  
e l e c t r o n i c  i n f o r m a t i o n  i s  k e y  t o  c r e a t i n g  a r o b u s t  p r i v a t e  m a r k e t  
f o r  e l e c t r o n i c  i n f o r m a t i o n .

4 .  The g o v e r n m e n t  s h o u l d  n o t  l i m i t  i t s  r o l e  t o  
w h o l e s a l i n g ;  r a t h e r  i t  s h o u l d  c o n s i d e r  r e t a i l i n g  a t  one  o f  two 
l e v e l s :  m a n u f a c t u r i n g  a n  e l e c t r o n i c  i n f o r m a t i o n  p r o d u c t  and 
d i s t r i b u t i n g  i t .  M a n u f a c t u r i n g  r e f e r s  t o  s t r u c t u r i n g  t h e  
i n f o r m a t i o n  i n  a  d a t a b a s e  s o  t h a t  i t  i s  a c c e s s i b l e - p r o v i d i n g  
i n d e x e s ,  m enus ,  a n d  o t h e r  m e c h a n ism s  t h a t  make i t  e a s y  f o r  an  
u n s o p h i s t i c a t e d  u s e r  t o  r e t r i e v e  i n f o r m a t i o n .  D i s t r i b u t i o n  
r e f e r s  t o  p r o v i d i n g  t h e  t e l e c o m m u n i c a t i o n s  c a p a b i l i t y  n e c e s s a r y  
f o r  d i a l u p  a c c e s s  o r  t o  d u p l i c a t i n g  and  s e l l i n g  o p t i c a l  d i s k s .
I n  many i n s t a n c e s ,  i t  i s  a p p r o p r i a t e  f o r  t h e  g o v e r n m e n t  t o  
m a n u f a c t u r e  e l e c t r o n i c  i n f o r m a t i o n ,  b u t  t o  r e l y  on t h e  p r i v a t e  
s e c t o r  t o  d i s t r i b u t e  i t .

B. R u l e s  o f  Thumb

1. I n v e n t o r y  t h e  e x i s t i n g  r e p o r t s  a n d  d o c u m e n ts  made 
a v a i l a b l e  t o  t h e  p u b l i c  and  t h e  k i n d  o f  i n d i v i d u a l s  and  g r o u p s  
t h a t  u s e  th e m .

2 .  E v a l u a t e  t h e  p o t e n t i a l  f o r  p r o v i d i n g  t h e  same c o n t e n t  
i n  e l e c t r o n i c  f o rm .  The c o s t s  o f  c r e a t i n g  nev; r e t r i e v a l  s y s t e m s  
and  u p d a t i n g  o r  o t h e r w i s e  r e v i s i n g  s o f t w a r e  s h o u l d  b e  w e ig h e d  
a g a i n s t  b e n e f i t s ,  s u c h  a s  t h e  s a v i n g s  f rom  e l i m i n a t i n g  p a p e r  
p r o d u c t s ,  im p ro v e d  r e t r i e v a l  s p e e d ,  a n d  w i d e r  a v a i l a b i l i t y  o f



i n f o r m a t i o n  t o  t h e  p u b l i c .  An a g e n c y  s h o u l d  n o t  o f f e r  an  
e l e c t r o n i c  i n f o r m a t i o n  p r o d u c t  u n l e s s  t h e  c o s t - b e n e f i t  a n a l y s i s  
d e m o n s t r a t e s  t h a t  t h e  e l e c t r o n i c  a l t e r n a t i v e  a n a l y z e d  i s  l i k e l y  
t o  b e  s u p e r i o r  t o  e x i s t i n g  m e a n s .  C o s t  a n d  b e n e f i t  a s s e s s m e n t  
s h o u l d  c o n s i d e r  a t  l e a s t  t h e  c a t e g o r i e s  i d e n t i f i e d  i n  P a r a g r a p h  E 
o f  ACUS R e c o m m e n d a t io n  8 8 - 1 0 ,  54 FED.REG. 5 2 0 7 ( F e b .  2 ,  1 9 8 9 ) ,  t o  
b e  c o d i f i e d  a t  1 C . F . R .  § 3 0 5 , 8 8 - 1 0 . .

a .  When a s t a t u t e  m a n d a t e s  p u b l i c  r e f e r e n c e  room 
d i s c l o s u r e ,  o r  p a p e r  p r o d u c t s  p r e s e n t l y  a r e  made a v a i l a b l e  
t h r o u g h  a  p u b l i c  r e f e r e n c e  room, a g e n c i e s  s h o u l d  p r o v i d e  
e l e c t r o n i c  d i s c l o s u r e  i n  p u b l i c  r e f e r e n c e  rooms o f  
i n f o r m a t i o n  a l r e a d y  i n  e l e c t r o n i c  fo rm .  Such  a g e n c i e s  
s h o u l d  c o n s i d e r  t h e  c o s t s  a n d  b e n e f i t s  o f  u p g r a d i n g  f rom  
e l e c t r o n i c  d i s c l o s u r e  t o  e l e c t r o n i c  p u b l i s h i n g .  A g e n c i e s  
s h o u l d  a l s o  make i n f o r m a t i o n  d i s c l o s e d  e l e c t r o n i c a l l y  
a v a i l a b l e  t o  a n y  r e q u e s t e r  i n  a n  e l e c t r o n i c  fo rm t h a t  w o u ld  
b e  e a s i l y  u s a b l e  by  i n f o r m a t i o n  r e s e l l e r s .

b .  When a  s t a t u t e  o r  a g e n c y  p o l i c y  m a n d a t e s  t h e  
p u b l i s h i n g  o f  i n f o r m a t i o n ,  t h e  a g e n c y  s h o u l d  i t s e l f  
e l e c t r o n i c a l l y  p u b l i s h  t h e  i n f o r m a t i o n  o r  f a c i l i t a t e  i t s  
e l e c t r o n i c  p u b l i c a t i o n  b y  o t h e r s ,  u n l e s s  t h e  c o s t - b e n e f i t  
a n a l y s i s  s u g g e s t s  t h e  d e s i r a b i l i t y  o f  r e s t r i c t i n g  p u b l i s h i n g  
t o  t h e  p a p e r  medium, p o s s i b l y  a c c o m p a n ie d  b y  a  l o w e r  l e v e l  
o f  e l e c t r o n i c  r e l e a s e .

c .  I f  t h e  a g e n c y  p u b l i s h e s  t h e  i n f o r m a t i o n  o n l y  on 
p a p e r ,  i t  s h o u l d  c o n s i d e r  e l e c t r o n i c  p u b l i c a t i o n  o f  t h e  
a v a i l a b i l i t y  o f  t h e  p a p e r  i n f o r m a t i o n  p r o d u c t s .  Where  a n  
a g e n c y  p u b l i s h e s  i n f o r m a t i o n  e l e c t r o n i c a l l y ,  i t  s h o u l d  
c o n s i d e r  t h e  f e a s i b i l i t y  o f  p r o v i d i n g  d i a l - u p  a c c e s s .

d .  I n  t h o s e  i n s t a n c e s  w h e re  an  a g e n c y  m a i n t a i n i n g  
i n f o r m a t i o n  i n  e l e c t r o n i c  fo rm  h a s  no m a n d a t e  t o  r e l e a s e  
i n f o r m a t i o n  o t h e r  t h a n  i n  r e s p o n s e  t o  FOIA r e q u e s t s ,  t h e  
a g e n c y  s h o u l d  c o n s i d e r  u p g r a d i n g  r e l e a s e  o f  a p p r o p r i a t e  
p a r t s  o f  t h i s  i n f o r m a t i o n  t o  e l e c t r o n i c  d i s c l o s u r e  t h r o u g h  
p u b l i c  r e f e r e n c e  rooms a n d  w h o l e s a l i n g  i n  e l e c t r o n i c  b u l k  
fo rm  t o  p r i v a t e  s e c t o r  r e q u e s t e r s .

3 .  D e f i n e  t h e  m o s t  d e s i r a b l e  p u b l i c  a nd  p r i v a t e  s e c t o r  
r o l e s  i n  p r o v i d i n g  t h a t  i n f o r m a t i o n  a n d  r e l a t e d  p r o d u c t s  
( i n c l u d i n g  t e l e c o m m u n i c a t i o n s  f a c i l i t i e s ,  i n d e x e s  and  r e t r i e v a l  
s o f t w a r e  a s  w e l l  a s  raw d a t a ) , e x p l i c i t l y  c o n s i d e r i n g  c o s t  
e f f e c t i v e n e s s ,  p r o d u c t  d i v e r s i t y ,  an d  r e s o u r c e s  f o r  e x p a n s i o n .  
When an  a g e n c y  d e c i d e s  a n  e l e c t r o n i c  i n f o r m a t i o n  p r o d u c t  i s  
d e s i r a b l e ,  i t  s h o u l d  t h e n  l o o k  a t  w h a t  i s  a v a i l a b l e  i n  t h e  
p r i v a t e  s e c t o r ,  an d  w e ig h  t h e  c o s t s  an d  b e n e f i t s  o f  p u b l i c  v e r s u s  
p r i v a t e  d i s s e m i n a t i o n ,  i n c l u d i n g  d i s s e m i n a t i o n  t h r o u g h  d e p o s i t o r y  
l i b r a r i e s .  D e c i d i n g  t o  " p r o m o t e "  e l e c t r o n i c  p u b l i s h i n g  d o e s  n o t  
n e c e s s a r i l y  mean a d i r e c t ,  r e t a i l ,  e l e c t r o n i c  p u b l i s h i n g  and
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d i s t r i b u t i o n  r o l e  f o r  t h e  g o v e r n m e n t ,  i f  p r i v a t e  s e c t o r  
e l e c t r o n i c  p u b l i s h i n g  a c t i v i t i e s  an d  c o m m itm en ts  a r e  m ore  c o s t  
e f f e c t i v e .

a .  When p r i v a t e  e l e c t r o n i c  p u b l i s h e r s  a r e  w e l l  
e s t a b l i s h e d  a n d  t h e i r  p r i c e s  a r e  n o t  a  l o t  h i g h e r  t h a n  t h e  
g o v e r n m e n t ' s  c o s t s  f o r  u n d e r t a k i n g  e l e c t r o n i c  p u b l i s h i n g  
i t s e l f ,  t h e  g o v e r n m e n t  s h o u l d  s t a y  o u t  o f  e l e c t r o n i c  
p u b l i s h i n g .  WESTLAW an d  LEXXS a r e  t h e  b e s t  e x a m p l e s .

b .  When t h e r e  i s  no  a p p a r e n t  r e t a i l  m a r k e t  f o r  t h e  
i n f o r m a t i o n ,  a n d  o f f i c i a l s  b e l i e v e  t h a t  e l e c t r o n i c  
p u b l i s h i n g  w i l l  s e r v e  t h e  p u b l i c  i n t e r e s t ,  t h e  g o v e r n m e n t  
s h o u l d  f i l l  t h e  g a p .

c .  W henever  e l e c t r o n i c  p u b l i s h i n g  seem s  d e s i r a b l e ,  
a g e n c i e s  s h o u l d  e x p l o r e  p l a c i n g  t h e  d a t a  w i t h  e x i s t i n g  
e l e c t r o n i c  p u b l i s h e r s  who s e l l  many d i f f e r e n t  k i n d s  o f  
i n f o r m a t i o n  a n d ,  t h e r e f o r e ,  r i s k  l i t t l e  by  a d d i n g  a n o t h e r  
g o v e r n m e n t a l  d a t a b a s e — e v e n  i f  t h e r e  i s  no  o b v i o u s  m a r k e t  
f o r  i t .

d .  W henever  p o s s i b l e ,  a g e n c i e s  s h o u l d  u s e  p u b l i c  d a t a  
n e t w o r k s  r a t h e r  t h a n  d e v e l o p i n g  t h e i r  own c o m m u n i c a t i o n s  
l i n k s  f o r  p u b l i c  f i l e r s  o r  c o n s u m e r s .

e .  An a g e n c y  s h o u l d  n o t  a p p r o v e  a r r a n g e m e n t s  f o r  
e l e c t r o n i c  d i s s e m i n a t i o n  u n l e s s  t h e  a g e n c y  i n f o r m a t i o n  w i l l  
b e  a v a i l a b l e  on a t  l e a s t  two m u l t i - s e r v e  " o n e - s t o p  s h o p p i n g "  
s e r v i c e s ,  s u c h  a s  CompuServe,  WESTLAW, o r  LEXIS.

4 .  R e g a r d l e s s  o f  w h e t h e r  a g e n c i e s  p u b l i s h  a t  t h e  r e t a i l  
l e v e l ,  t h e y  s h o u l d  d i s c l o s e  w h o l e s a l e  e l e c t r o n i c  i n f o r m a t i o n  s o  
t h a t  o t h e r  v e n d o r s  w i t h  new i d e a s  f o r  p r o v i d i n g  a n  e v e n  b e t t e r  
e l e c t r o n i c  i n f o r m a t i o n  s e r v i c e  c a n  o f f e r  t h e  p u b l i c  t h e  b e n e f i t s  
o f  p u b l i c  i n v e s t m e n t  i n  e l e c t r o n i c  i n f o r m a t i o n .

a .  an  a g e n c y  s h o u l d  d e t e r m i n e  w h e t h e r  p r i v a t e  s e c t o r  
p r o v i d e r s  a r e  w i l l i n g  t o  s u p p l y  e l e c t r o n i c  p r o d u c t s  h a v i n g  
f e a t u r e s  ( e . g . , u s e r - f r i e n d l y  menus)  t h a t  w i l l  g i v e  t h e  
p u b l i c  g r e a t e r  b e n e f i t s  o r  l o w e r  c o s t s  t h a n  w o u ld  e l e c t r o n i c  
p u b l i s h i n g  by  t h e  a g e n c y .

b .  When an  a g e n c y  r e l i e s  on t h e  p r i v a t e  s e c t o r  f o r  
e l e c t r o n i c  p u b l i s h i n g  o f  a g e n c y  i n f o r m a t i o n ,  t h e  a g e n c y  
s h o u l d  s e e k  t o  e s t a b l i s h  by  c o n t r a c t  t h e  n a t u r e  o f  t h e  
p r o d u c t s  t o  b e  p r o v i d e d .  I t  may b e  a p p r o p r i a t e  f o r  t h e  
g o v e r n m e n t  t o  i n d u c e  a p r i v a t e  company t o  e n t e r  t h e  
e l e c t r o n i c  r e t a i l i n g  m a r k e t  by  p r o v i d i n g  i n c e n t i v e s ,  s u c h  a s  
d o n a t e d  s o f t w a r e  o r  s u b s i d i e s .
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5 .  When an  a g e n c y  d e t e r m i n e s  t h a t  i t s  m i s s i o n  w a r r a n t s  new 
e l e c t r o n i c  m eans  o f  a c q u i s i t i o n  o r  r e l e a s e  o f  i n f o r m a t i o n  a n d  t h e  
p r i v a t e  s e c t o r  w i l l  n o t  commit  t o  p r o v i d e  th e m  a t  - a p p r o p r i a t e  
p r i c e s ,  t h e  a g e n c y  s h o u l d  p r o v i d e  th e m ,  i f  c l e a r l y  i d e n t i f i e d  
n o n - e c o n o m i c  a n d  e c o n o m ic  b e n e f i t s  o u t w e i g h  t h e  c a p i t a l  and 
m a r g i n a l  c o s t s .  A g e n c i e s  s h o u l d  r e c o g n i z e ,  h o w e v e r ,  t h a t  t h e r e  
may b e  c i r c u m s t a n c e s  w h e re  t h e  c o s t s  t o  a n  a g e n c y  w o u ld  s u g g e s t  
t h e  wisdom o f  c r e a t i n g  i n c e n t i v e s  f o r  t h e  p r i v a t e  p r o v i s i o n  o f  
t h e  d e s i r e d  e l e c t r o n i c  i n f o r m a t i o n  p r o d u c t - f o r  e x a m p l e ,  t h e  f r e e  
u s e  o f  a g e n c y - d e v e l o p e d  s o f t w a r e .

a .  I f  t h e  a g e n c y  c o n c l u d e s  t h a t  a  new g o v e r n m e n t  
p r o d u c t  s h o u l d  b e  o f f e r e d ,  i t  s h o u l d  n e g o t i a t e  w i t h  p r i v a t e -  
s e c t o r  p r o v i d e r s  t o  d e t e r m i n e  i f  t h e y  a r e  w i l l i n g  t o  p r o v i d e  
i t  i n  a fo rm  a n d  a t  a  p r i c e  t h a t  w i l l  e n c o u r a g e  w id e  u s e ,  i n  
e x c h a n g e  f o r  t h e  a g e n c y ' s  l i m i t i n g  i t s  r o l e .  F o r  e x a m p le ,  
t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  c o n t e m p l a ,  -..z r e q u i r i n g  
a i r l i n e s  t o  p r o v i d e  p u b l i c  e l e c t r o n i c  a c c e s s  t o  t a r i f f s  
f i l e d  w i t h  t h e  D e p a r t m e n t  r a t h e r  t h a n  c o n s t r u c t i n g  i t s  own 
d i a l u p  e l e c t r o n i c  s y s t e m .

b .  An a g e n c y  g e n e r a l l y  s h o u l d  n o t  g r a n t  a  p r i v a t e  
p a r t y  e x c l u s i v e  c o n t r o l  o f  i t s  e l e c t r o n i c  i n f o r m a t i o n  o r  o f  
t h e  a c q u i s i t i o n  o r  r e l e a s e  t h e r e o f .  Nor  s h o u l d  t h e  a g e n c y  
i t s e l f  a s  a  g e n e r a l  m a t t e r  m a i n t a i n  s u c h  c o n t r o l  i n  t h e  
a b s e n c e  o f  a c o m p e l l i n g  p u b l i c  p u r p o s e .  Where a n  a g e n c y  
h a s ,  a n d  w i s h e s  t o  e x e r c i s e ,  a u t h o r i t y  t o  e n t e r  i n t o  an  
e x c l u s i v e  a r r a n g e m e n t  p r o v i d i n g  a  p r i v a t e  s e c t o r  v e n d o r  w i t h  
a  p r e f e r e n t i a l  r i g h t  t o  e l e c t r o n i c  i n f o r m a t i o n ,  t h e  a g e n c y  
s h o u l d  f i r s t  c o n s i d e r  i f  e f f i c i e n c i e s  c a n  b e  a c h i e v e d  
t h r o u g h  s u c h  a n  a r r a n g e m e n t .  The a g e n c y  s h o u l d  a l s o  g u a r d  
a g a i n s t  t h e  p o s s i b i l i t y  t h a t  t h e  a r r a n g e m e n t  may b e  
i n c o n s i s t e n t  w i t h  i t s  r e s p o n s i b i l i t i e s  u n d e r  t h e  FOIA o r  may 
i m p a i r  t h e  a b i l i t y  o f  t h e  a g e n c y  and  t h e  p u b l i c  t o  b e n e f i t  
f ro m  s u b s e q u e n t  t e c h n o l o g i c a l  d e v e l o p m e n t s .

6 .  A g e n c i e s  s h o u l d  r e l y  on  p u b l i c  d a t a  n e t w o r k s  t o  manage 
d i a l u p  t e l e p h o n e  _«ccess . Much o f  t h e  m a n u f a c t u r i n g  a c t i v i t y  
a l r e a d y  h a s  t a k e n  p l a c e :  an  a g e n c y  n e e d s  d a t a  s t r u c t u r e s ,  
i n d e x e s ,  a n d  r e t r i e v a l  menus f o r  i n t e r n a l  u s e .  B u t  l e n c i e s  do 
n o t  n e e d  h u g e  d i a l u p  t e l e p h o n e  i n t e r f a c e s  o r  l a r g e  s c a l e  o p t i c a l  
d i s k  d i s t r i b u t i o n  f a c i l i t i e s  f o r  t h e i r  i n t e r n a l  u s e  o f  
i n f o r m a t i o n .  Such  d i s t r i b u t i o n  m e c h a n is m s  a r e  e x p e n s i v e  and  
m a n a g i n g  them  d i v e r t s  a g e n c y  a t t e n t i o n  f rom  a g e n c y  m i s s i o n s .

7 .  A g e n c i e s  s h o u l d  u s e  e x i s t i n g  s t a n d a r d s .  A g e n c i e s  
s h o u l d  s e e k  t o  b a s e  e l e c t r o n i c  i n f o r m a t i o n  f o r m a t s  on  e x i s t i n g  
s t a n d a r d s  e f f o r t s  s u c h  a s  A m e r ic a n  N a t i o n a l  S t a n d a r d s  I n s t i t u t e  
s t a n d a r d s  on E l e c t r o n i c  B u s i n e s s  D a ta  I n t e r c h a n g e  b e f o r e  
d e v e l o p i n g  t h e i r  own d i s t i n c t i v e  f o r m a t  d e f i n i t i o n s .

4



8 .  A g e n c i e s  s h o u l d  be  a g g r e s s i v e  i n  p r o v i d i n g  f o r  
e l e c t r o n i c  p a r t i c i p a t i o n  i n  a d m i n i s t r a t i v e  p r o c e e d i n g s .  A g e n c i e s  
s h o u l d  e x p e r i m e n t  w i t h  e l e c t r o n i c  means o f  p r o v i d i n g  p u b l i c  
p a r t i c i p a t i o n  i n  r u l e m a k i n g ,  a d j u d i c a t i o n  a n d  o t h e r  
a d m i n i s t r a t i v e  p r o c e e d i n g s ,  w h i l e  r e t a i n i n g  a m eans  o f  e f f e c t i v e  
p a r t i c i p a t i o n  f o r  p e r s o n s  who l a c k  t h e  m eans  t o  a c c e s s  t h e  
e l e c t r o n i c  i n f o r m a t i o n  s y s t e m .

5
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A lo n g s ta n d in g  p a r t n e r s h ip  b e tw e e n  l i b r a r i e s  and th e  fe d e r a l  
g o v e rn m e n t has a s s u re d  th e  n a t io n 's  c i t i z e n s  re a d y  and e q u a l acce ss  
t o  g o ve rn m e n t in f o r m a t io n .  As th e  in fo r m a t io n  age em erges and new 
te c h n o lo g ie s  r e p la c e  th e  p r i n t i n g  p re s B  f o r  d is s e m in a t in g  
in f o r m a t io n ,  t h i s  p a r t n e r s h ip  can  c o n t in u e  t o  s e rv e  th e  p u b l i c  in  
even  m ore e f f e c t i v e  w a ys . W h ile  th e  id e a ls  o f  p u b l i c  acce ss  t o  
g o ve rn m e n t in f o r m a t io n  a re  espouse d  by  m any, fe w  a re  aw are o f  th e  
f r a g i l i t y  o f  th e  p u b l i c ' s  r i g h t  t o  know . L ib r a r ia n s ,  as 
in f o r m a t io n  p r o f e s s io n a ls ,  a re  h ig h ly  s e n s i t i v e  t o  th e  b a r r ie r s  
t h a t  can l i m i t  p u b l i c  a c c e s s . W ith o u t  c o n t in u e d  v ig i l a n c e ,  th e  
s l i g h t e s t  m o d i f ic a t io n s  in  th e  in f o r m a t io n  c h a in  can  r e s u l t  i n  huge 
d i s p a r i t i e s  i n  in f o r m a t io n  j u s t i c e .

L ib r a r ia n s  have  a lo n g  h i s t o r y  o f  m a nag in g  in f o r m a t io n .  Beyond th e  
books  and p e r io d ic a ls  t r a d i t i o n a l l y  a c q u ir e d ,  o r g a n iz e d ,  and 
d is s e m in a te d ,  th e y  h a ve  e x te n s iv e  e x p e r ie n c e  w i t h  p r o v id in g  
in f o r m a t io n  i n  num erous fo rm a ts  ra n g in g  fro m  e le c t r o n ic  d a ta b a s e s  
t o  v id e o ,  a u d io ,  and f i l m .  T hey have  a ls o  u t i l i z e d  new 
te c h n o lo g ie s  t o  enhance  a c c e s c  t o  a l l  fo rm a ts  o f  in f o r m a t io n  
th ro u g h  th e  d e v e lo p m e n t and u t i l i z a t i o n  o f  s ta n d a rd s ,  p a r t i c i p a t i o n  
in  c o n s o r t ia  and o th e r  c o o p e r a t iv e  s y s te m s , and th e  u t i l i z a t i o n  o f  
te le c o m m u n ic a t io n s  n e tw o rk s .  L ib r a r ia n s  have  s ta n d a rd iz e d  
th e  fo r m a t  f o r  c a t a lo g in g ,  d e s c r ib in g  and c o m m u n ic a tin g  
b ib l i o g r a p h ic  in f o r m a t io n  n a t io n w id e  w h ic h  a l lo w s  f o r  th e  
in t e g r a t e d  c a ta lo g in g  o f  a l l  ty p e s  o f  in f o r m a t io n  fo rm a ts  ra n g in g  
fro m  c o m p u te r f i l e s  t o  v id e o r e c o r d in g s ,  fro m  v i s u a l  m a te r ia ls  t o  
books  and s e r i a l s .  L i b r a r i e s  w e re  among th e  f i r s t  i n s t i t u t i o n s  t o  
a d o p t th e  in t e r n a t i o n a l  te le c o m m u n ic a t io n s  s ta n d a rd s  f o r  open 
sys tem s in te r c o n n e c t io n s  (IS O /O S I s ta n d a r d s ) ,  and have  p la y e d  a 
le a d e r s h ip  r o l e  in  u r g in g  s ta n d a r d iz a t io n  and n e tw o rk in g  among 
l i b r a r i e s ,  e d u c a t io n a l  i n s t i t u t i o n s ,  and s c i e n t i f i c  o r g a n iz a t io n s  
in v o lv e d  w i t h  th e  d e v e lo p m e n t o f  th e  N a t io n a l  S c ie n c e  F o u n d a tio n  
n e tw o rk  (NSFNET).

N YU 's l i b r a r i e s  o f f e r  a good i l l u s t r a t i o n  o f  th e  r o le  l i b r a r i e s  a re  
p la y in g  i n  m anag ing  and p ro m o t in g  th e  use  o f  new in fo r m a t io n  
t e c h n o lo g ie s .  The l i b r a r i e s  a t  NYU w ere  among th e  f i r s t  i n  th e  
c o u n t r y  t o  o f f e r  c o m p u te r iz e d  c i r c u l a t i o n  s e r v ic e s  and a p u b l ic  
c o m p u te r iz e d  c a ta lo g  w i t h  100 te r m in a ls  a ro u n d  th e  campus and f r e e  
d ia l - u p  a c c e s s  f o r  anyone  w i t h  a c o m p u te r and modem. NYU i s  in  th e  
m id s t  o f  im p le m e n t in g  th e  I n t e r n a t i o n a l  S ta n d a rd s  O rg a n iz a t io n /O p e n  
System s In te r c o n n e c t io n  ( IS O /O S I)  te le c o m m u n ic a t io n s  p r o t o c o ls  
w h ic h  w i l l  a l lo w  f o r  c o m p u te r - to -c o m p u te r  c o m m u n ic a tio n  be tw een  th e  
l i b r a r y ' s  l o c a l  s y s te m  and any o th e r  sys te m  u s in g  OSI p r o to c o ls .  
T h is  w i l l  a l lo w  l i b r a r y  u s e rs  t o  s e a rc h  any  d a ta b a s e  u s in g  th e  
commands o f  t h e i r  l o c a l  sys te m  r a t h e r  th a n  le a r n in g  and e x e c u t in g  
th e  d is p a r a te  commands and p r o to c o ls  used b y  th o u s a n d s  o f  
c o m m e rc ia l o r  s i m i l a r  sys tem s e ls e w h e re .
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I n  a d d i t io n  t o  d e s ig n in g  in n o v a t iv e  a p p l ic a t io n s  o f  l o c a l  s y s te m s , 
th e  l i b r a r y  has  w o rke d  t o  in t e g r a t e  i t B  c o m p u te r iz e d  s e r v ic e s  w i t h  
o th e r  a ca d e m ic  in fo r m a t io n  i n i t i a t i v e s  a t  th e  U n iv e r s i t y .  
C o n n e c t iv i t y  w i t h  v a r io u s  campus c o m p u te r syBtemB and g a te w a ys  t o  
i n f i n i t e  re s o u rc e s  o u tB id e  .Sew Y o rk  U n iv e r s i t y  has been a s s u re d  
th ro u g h  a campus n e tw o rk  w i t h  l i n k s  t o  n a t io n a l  n e tw o rk s  such  as 
th e  NSFNET, ARPANET, NYSERNET, and G T E /T e le n e t. The A cadem ic 
C om p u tin g  F a c i l i t y ' s  m a c h in e - re a d a b le  d a ta  f i l e s ,  in c lu d in g  many 
g o ve rn m e n t re s o u rc e s  a c q u ire d  th r o u g h  th e  I n t e r u n i v e r s i t y  
C o n s o rt iu m  f o r  P o l i t i c a l  and S o c ia l  R e se a rch  (IC P S R ), a re  l i s t e d  in  
th e  l i b r a r y ' s  c a ta lo g  and a v a i la b le  fro m  any  te r m in a l  c o n n e c te d  t o  
o r  d ia le d  i n t o  th e  campus n e tw o rk .  L ib r a r ia n s  te a c h  c o u rs e s  i n  th e  
u se  and a n a ly s is  o f  m a c h in e - re a d a b le  d a ta  and how t o  d i r e c t l y  q u e ry  
b ib l i o g r a p h ic  and t e x t u a l  d a ta b a s e s . E le c t r o n ic  b u l l e t i n  b o a rd s  
and e le c t r o n ic  m a i l  n e tw o rk s  a re  r e a d i l y  a v a i la b le  and a campus 
v id e o  and s a t e l l i t e  d is h  t e le c o n fe r e n c in g  s e r v ic e  i s  c o o r d in a te d  
th ro u g h  th e  l i b r a r y ' s  s t a t e - o f - t h e - a r t  m ed ia  c e n te r .  A h o s t  o f  
c o m p u te r iz e d  in fo r m a t io n  s e r v ic e s  a re  a v a i la b le  th ro u g h  th e  l i b r a r y  
in c lu d in g  e a s y - to -u B e  CD-ROM in d e x e s ,  o n l in e  i n t e r a c t i v e  d a ta b a s e  
s e r v ic e s  t h a t  p r o v id e  a cc e ss  t o  b ib l i o g r a p h ic ,  n u m e r ic ,  and 
f u l l - t e x t  f i l e s ,  m e n u -d r iv e n  v e r s io n s  o f  o n l in e  d a ta b a s e s  f o r  
d i r e c t  u s e r  s e a rc h in g ,  and l i b r a r y  c a ta lo g s  and s c h o la r ly  
d a ta b a s e s . L ik e  many o th e r  l i b r a r i e s ,  NYU a ls o  p r o v id e s  s tu d e n ts ,  
f a c u l t y ,  and th e  g e n e ra l p u b l i c  a c c e s s  t o  lo c a l l y - c r e a t e d  d a ta b a s e s  
o f  co m m u n ity , b u s in e s s ,  la b o r ,  and o th e r  re s o u rc e  in f o r m a t io n .

N o t o n ly  have  l i b r a r i e s  Buch aB NYU'S fo rg e d  ahead in  th e  
u t i l i z a t i o n  o f  new in f o r m a t io n  te c h n o lo g ie s ,  th e y  have a ls o  s e rv e d  
as a p a r tn e r  w i t h  th e  g o ve rn m e n t i n  d is s e m in a t in g  f e d e r a l  
in f o r m a t io n .  T h ro u g h  th e  D e p o s ito r y  L ib r a r y  P rogram  (DLP) w h ic h  
was la u n c h e d  i n  th e  1 9 th  c e n tu r y ,  n e a r ly  1400 u n i v e r s i t y ,  p u b l i c ,  
g o v e rn m e n t, la w  and s p e c ia l  l i b r a r i e s  have s e rv e d  as h o s t  
i n s t i t u t i o n s  f o r  d i s t r i b u t i n g  g o ve rn m e n t in fo r m a t io n  i n  e v e ry  
C o n g re s s io n a l d i s t r i c t .  The D e p o s ito r y  L ib r a r y  P rogram  s e rv e s  as a 
p r i n c i p l e  m echanism  f o r  d is s e m in a t in g  f e d e r a l  agency in f o r m a t io n  t o  
th e  A m e ric a n  p u b l i c .  I n  r e t u r n  f o r  r e c e iv in g  n e a r ly  20 m i l l i o n  
f r e e iC o p ie s ,g f^ s o m e  4 0 ,0 0 0  g o ve rn m e n t p u b l i c a t io n s . a n n u a l ly ,  
d e p o s i t o r y r l i b r ^ r i e s  h o u s e , o rg a n iz e  and a s s is t  w i t h  th e  uBe o f  th e  
g o v e rn m e n t'8  in fo r m a t io n  r e s o u r c e s ,  e x p e n d in g  10 t im e s  th e  
g o v e rn m e n t 's  o u t la y s  f o r  t h i s  s e r v ic e .  They a re  u sed  b y  a t  l e * - t  
1 6 7 ,0 0 0  c i t i z e n s  each  week th ro u g h  th e  DLP p ro g ra m  a d m - i * t e  by 
th e  G overnm ent P r i n t i n g  O f f i c e  u n d e r th e  g u id a n c e  o f  
C o n g re s s io n a l J o i n t  C o m m itte e  on P r i n t i n g .

U n t i l  now, m ost o f  th e  p u b l ic a t io n s  p r o v id e d  th ro u g h  th e  G overnm ent 
P r i n t i n g  O f f i c e  have  been in  p r i n t  fo r m a t .  B u t m ore and m ore , 
th e s e  same p u b l ic a t io n s  a re  a v a i la b le  i n  e le c t r o n ic  fo rm a t o n ly .  
Many l i b r a r i e s  a re  a lr e a d y  e q u ip p e d  and p re p a re d  t o  d is s e m in a te  
g o ve rn m e n t in fo r m a t io n  r e g a r d le s s  o f  fo rm a t  and a re  e a g e r t o  
r e c e iv e  and s e r v ic e  t h i s  in fo r m a t io n ,  j u s t  as th e y  have p r i n t  
m a te r ia ls  i n  e a r l i e r  y e a rs .

As a g e n c ie s  make in c r e a s in g  UBe o f  e le c t r o n ic  fo rm a tB , th e  p u b l ic
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can b e n e f i t  i f  g o v e rn m e n t d a ta  i s  d is s e m in a te d  th r o u g h  d e p o s i to r y  
and o th e r  l i b r a r i e s .  The J o in t  C o m m itte e  on P r i n t i n g  and o th e r  
C o n g re s s io n a l c o m m itte e s  h ave  in t e r p r e t e d  th e  DLP s t a t u t o r y  
a u t h o r i t y  as  e x te n d in g  t o  g o v e rn m e n t in f o r m a t io n  i n  a l l  fo r m a ts .
I n  th e  f a l l  o f  1 9 8 8 , th e  GPO began a s e r ie s  o f  e le c t r o n i c  
d is s e m in a t io n  p i l o t  p r o je c t s  i n  l i b r a r i e s  i n  o r d e r  t o  a s s e s s  t h i s  
mode o f  d e l i v e r y  i n  te rm s  o f  p u b l i c  a c c e s s , c o B t and  m a n a g e a b i l i t y .  
A lr e a d y  u s e rs  a t  d e p o s i to r y  l i b r a r i e s  a re  ta k in g  a d v a n ta g e  o f  
a c c e s s  t o  CD-Rom d is c s  fro m  th e  Census B ureau and o n l in e  a c c e s s  t o  
th e  Commerce D e p a r tm e n t 's  E le c t r o n ic  B u l l e t i n  B o a rd . W h ile  many 
d e p o s i t o r ie s  may n o t  w is h  t o  p r o v id e  a c c e s s  t o  g o v e rn m e n t p r o d u c ts  
and s e r v ic e s  o u ts id e  t h e i r  c o l l e c t i n g  sc o p e , m ost a re  e a g e r  t o  
o f f e r  c o m p u te r iz e d  v e r s io n s  o f  such  docum ents  as t h e  C o n g re s s io n a l 
R e co rd  and F e d e ra l R e g is te r  as w e l l  as ke y  F e d e ra l s t a t i s t i c a l  
s e r ie s .  L i b r a r i e s  t h a t  a re  n o t  d e s ig n a te d  as d e p o s i t o r ie s  a ls o  
a c q u ir e  and d is s e m in a te  g o ve rn m e n t in f o r m a t io n  and a re  e q u a l ly  
in t e r e s t e d  i n  s e r v in g  as a c c e s s  p o in t s  f o r  e le c t r o n ic  r e s o u rc e s .

The A d v a n ta g e s  o f  P r o v id in g  E le c t r o n ic  G overnm ent In fo r m a t io n  
T h ro u g h  L ib r a r i e s

L ib r a r i e s  a r e  id e a l  i n s t i t u t i o n s  f o r  p r o v id in g  a c c e s s  t o  e le c t r o n ic  
g o v e rn m e n t in f o r m a t io n .  Among t h e i r  a d v a n ta g e s  a r e :

L i b r a r i e s  a re  a v a i la b le  i n  e v e ry  c o m m u n ity . T h e re  a re  
m ore  p u b l i c  l i b r a r y  o u t le t s  th a n  M a c D o n a ld 's . T hey have 
lo n g  h o u rs  and e x c lu d e  no one fro m  u s e .

L i b r a r i e s  a re  n o n - p r o f i t  i n s t i t u t i o n s .  T h e i r  c o l l e c t io n s  
a re  b ro a d -b a s e d  and re p r e s e n t  a l l  p o in t s  o f  v ie w .

L i b r a r i e s  in c lu d e  o ld e r  m a t e r ia ls  and c o n te m p o ra ry  
p u b l i c a t io n s ,  and th e y  c o n t in u o u s ly  add new ite m s  t o  t h e i r  
h o ld in g s .

L ib r a r ia n s  e x c e l a t  i d e n t i f y i n g ,  a c q u i r in g ,  o r g a n iz in g ,  
h o u s in g ,  p r e s e r v in g ,  and a s s is t in g  i n  th e  use  o f  

- r * • in f o r m a t io n *  *•   • - ,vr •••      ■ ......
ggijwO.i i j *~jy. i, r uo-ct t i i..;o t* * i • * - ■!;. i.. * i

L ib r a r i e s  a lr e a d y  p r o v id e  an e x te n s iv e  a r r a y  o f  a u to m a te d  
s e r v ic e s .  D a ta b a s e s  o f f e r e d  b y  l i b r a r i e s  in c lu d e  many 
d is s e m in a te d  b y  th e  g o v e rn m e n t. T h e ir  s t a f f  a re  w e l l  
t r a in e d  i n  d e l i v e r in g  c o m p u te r iz e d  s e r v ic e s .

L ib r a r i e s  p r o v id e  a cce ss  t o  num erous r e la t e d  m a te r ia ls  
w h ic h  can  be u s e f u l  i n  u n d e rs ta n d in g  o r  i n t e r p r e t i n g  th e  
in f o r m a t io n  g a th e re d  th ro u g h  a g o ve rn m e n t d a ta b a s e .
B ecause th e y  te n d  t c  b u i l d  upon  t h e i r  s t r e n g th s ,  th o s e  
w i t h  g o v e rn m e n t d e p o s i to r y  c o l le c t io n s  a re  l i k e l y  t o  
a c q u ir e  e x te n s iv e  c o m p lim e n ta ry  m a te r ia ls  su ch  as 
c o m m e rc ia l s e r v ic e s  l i k e  th e  C I S ' s  A m e ric a n  S t a t i s t i c s  
I i i ' l e x  c o l l e c t i o n s  and th e  C o n g re s s io n a l I n fo r m a t io n  
S e r v ic e  in d e x  c o l l e c t i o n s .
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L ib r a r ia n s  a re  o f t e n  s p e c ia l i s t s  in  p a r t i c u l a r  s u b je c t  
f i e l d s  o r  genreB  o f  in f o r m a t io n .  F o r e x a m p le , a s u b je c t  
s p e c i a l i s t  i n  e c o n o m ics  can  a s s is t  p a tro n s  w i t h  r e la t e d  
c o n c e rn s  o r  a f u n c t io n a l  s p e c ia l i s t  w i th  g o v e rn m e n t 
d o cu m e n ts  can a d e p t ly  d e te rm in e  th e  a p p r o p r ia te  s o u rc e s  
f o r  t r a c k in g  down needed da ..

L i b r a r i e s  m a in ta in  b ib l i o g r a p h ic  and o th e r  in d ic e s  t h a t  
can a s s iB t  u s e rs  i n  i d e n t i f y i n g  and lo c a t in g  s p e c i f i c  
i t e m s .  They a ls o  h ave  num erous re s o u rc e s  t h a t  can  be  used  
t o  r e f e r  r e s e a r c h e rs  t o  m ore a p p r o p r ia te  r e p o s i t o r i e s .
They can  a lB o  p o in t  p e o p le  to w a rd  f a r  m ore r e le v a n t  th o u g h  
u n f a m i l i a r  s o u rc e s .

L ib r a r i e s  o f f e r  th e  h a rd w a re  and s o ftw a re  neede d  t o  a cce ss  
and re p ro d u c e  a h o s t  o f  fo rm a ts  ra n g in g  f ro m  CD-Rom t o  5 
1 /4 "  f lo p p y  d is c ,  f ro m  m ic r o f ic h e  t o  v id e o ta p e .

L ib r a r i e s  have e x te n s iv e  e x p e r ie n c e  w o rk in g  w i t h  com m un ity  
g ro u p s  i n  p r o v id in g  e s s e n t ia l  l o c a l  in fo r m a t io n  and 
p r o m o t in g  th e  p u b l i c ' s  r i g h t  t o  know. C u r r e n t l y ,  w i t h  
fu n d in g  fro m  th e  B e n to n  F o u n d a t io n ,  th e  A m e ric a n  L ib r a r y  
A s s o c ia t io n  i s  com m encing a r ig h t - t o - k n o w  m e d ia  ca m p a ig n , 
e n c o u ra g in g  th e  p u b l i c  t o  use  t h e i r  l i b r a r i e s  t o  lo c a te  
in f o r m a t io n  a b o u t th e  e n v iro n m e n t i n  g e n e ra l and a b o u t 
t o x i c  w a s te s  th ro u g h  th e  E P A 's  T o x ic  R e le a s e  In v e n to r y  
d a ta b a s e  i n  p a r t i c u l a r .

A cce ss  t o  G ove rnm en t In fo r m a t io n  P ro d u c ts  and S e rv ic e s

I t  i s  e s t im a te d  t h a t  m ore th a n  7 , 5 0 0  e le c t r o n ic  d a ta b a s e s  a re  
c u r r e n t l y  d is s e m in a te d  a n n u a l ly  b y  th e  f e d e r a l  g o v e rn m e n t. 
L ib r a r ia n s  who a s s is t  th e  p u b l i c  w i t h  i d e n t i f y i n g  a n d  u t i l i z i n g  
th e s e  v i t a l  r e s o u rc e s  h ave  c o n c lu d e d  t h a t  th e  g o v e rn m e n t i s  b e s t  
s u i t e d  t o  assum e r e s p o n s i b i l i t y  f o r  d is s e m in a t in g  i t s  in fo r m a t io n  
b e ca u se :

B ib l io g r a p h ic  c o n t r o l ,  a l r e a d y  am p ly  p r o v id e d  b y  th e  
G ove rnm en t P r i n t i n g  O f f i c e  th r o u g h  i t s  M o n th ly  C a ta lo g  and 
by t h e  N a t io n a l  T e c h n ic a l In fo r m a t io n  S e r v ic e  th ro u g h  i t s  
G ove rnm en t R e p o r ts  A nnouncem ents and In d e x , can  be 
e x te n d e d  t o  c o v e r  n o n - p r in t  fo r m a ts .  I f  c i t i z e n s  a re  t o  
u t i l i z e  d a ta b a s e s , th e y  m u s t be a b le  t o  i d e n t i f y  them  
th r o u g h  w id e ly - d is s e m in a te d ,  s ta n d a r d iz e d ,  c o m p re h e n s iv e , 
u p - t o - d a t e  b ib l io g r a p h ic  t o o l s ,  o n ly  a v a i la b le  th r o u g h  th e  
g o v e rn m e n t.

P h y s ic a l  a c c e s s , f a c i l i t a t e d  b y  th e  e x te n s iv e  GPO s a le s ,  
d e p o s i t o r y  l i b r a r y ,  and NTIS p ro g ra m , can be  e x te n d e d  
e f f e c t i v e l y  and e f f i c i e n t l y  t o  a d d i t io n a l  g o v e rn m e n t-p ro ­
duced  e le c t r o n ic  d a ta b a s e s .

S ta n d a rd s  d e v e lo p m e n t and im p le m e n ta t io n ,  a r e s p o n s i b i l i t y  
o f  s e v e r a l  g o v e rn m e n ta l a g e n c ie s ,  can b e n e f i t  in fo r m a t io n
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d is s e m in a t io n  e f f o r t s  by  f a c i l i t a t i n g  th e  c o o r d in a t io n  o f  
g o v e rn m e n t-w id e  e f f o r t s ,  e n c o u ra g in g  c o m p a t i b i l i t y ,  
lo w e r in g  o v e r a l l  c o s ts ,  and r e d u c in g  u s e r c o n fu s io n .

Fees c a n  b e  l im i t e d  t o  m a r g in a l c o s ts  o r  le s s ,  and 
c h a rg e d  o n  e q u i t a b le  te rm s .

C o o p e r a t iv e  e f f o r t s  w i t h  o th e r  s e c to r s  o f  t h e  econom y a re  
o n g o in g  and  have  p ro v e n  b e n e f i c i a l  f o r  num erous p u b l is h in g  
p r o je c t s  i n  th e  p a s t .

M a rk e t p o t e n t i a l  f o r  m ost g o ve rn m e n t d a ta  i s  v e r y  l im i t e d .  
W h ile  u s e r s  may be fe w , im p o r ta n c e  i s  c o n s id e r a b le .

R e s t r i c t i o n s  on r e d i s t r i b u t i o n  o f  governm ent d a ta  a re  
l i m i t e d .

C e n s o rs h ip  i s  u n l i k e l y  t o  be im posed .

E x p e r t  a s s is ta n c e  i s  r e a d i l y  a v a i la b le  from  a g e n c y  
p e rs o n n e l who h e lp  g u id e  u s e rs  t o  th e  a c tu a l in f o r m a t io n  
s o u rc e s  c i t e d ;  p r o v id e  th e  docum ents  l i s t e d  i n  t h e i r  
d a ta b a s e s ; p r o v id e  a d d i t io n a l  m a t e r ia ls ;  and o f f e r  
s u g g e s t io n s  and r e f e r r a l s  t o  o th e r  s o u rc e s .

C o n tin u o u s  p u b l i c a t io n  i s  m ore p ro b a b le  when a u th o r iz e d  by 
B ta tu te  r a t h e r  th a n  d e p e n d e n t upon m a rke t f o r c e s .

C u m u la t in g ,  a r c h iv in g  and p r e s e r v in g  d a ta  i s  m ore  l i k e l y  
th ro u g h  a g e n c ie s  ch a rg e d  t o  a s s u re  th e  lo n g - te r m  r e t e n t io n  
o f  r e c o r d s .

M u l t ip le  fo rm a ts  can be p ro v id e d  t o  s a t i s f y  t h e  v a r y in g  
needs o f  u s e r s .

U ser fe e d b a c k  i s  e n co u ra g e d  fro m  in t e r e s t  g ro u p s  a lr e a d y  
w o rk in g  w i t h  agency p ro g ra m s .

c .r :  . —  . -•

C o n c lu s io n

G overnm ent in f o r m a t io n  i s  o f  in e s t im a b le  v a lu e  t o  th e  A m e r ic a n  
p u b l i c  and t '- . s r e f c r e  r e q u ir e s  a d e m o c ra t ic  c a re ta k e r  no  s m a l le r  
th a n  th e  g o ve rn m e n t i t s e l f .  L ib r a r ie s  a re  w e l l - s u i t e d  t o  a s s is t  
th e  go ve rn m e n t i n  c o m m u n ic a tin g  w i t h  c i t i z e n s .  H a v in g  em erged  as 
t e c h n o lo g ic a l ly  s o p h is t ic a t e d  i n s t i t u t i o n s ,  th e y  can e x te n d  t h e i r  
r o le  i n  d is s e m in a t in g  g o ve rn m e n t p u b l ic a t io n s  by  p r o v id in g  u s e rs  
e le c t r o n ic  as w e l l  as  p r i n t  a cce ss  t o  v i t a l  p u b l ic  in f o r m a t io n .  
F e d e ra l in fo r m a t io n  i s  used  b y  a l l  s e c to r s  o f  s o c ie ty ,  a s  a re  
l i b r a r i e s .  The lo n g s ta n d in g  p a r t n e r s h ip  be tw een  l i b r a r i e s  and th e  
f e d e r a l  gove rn m e n t m u s t c o n t in u e  i f  t h e  n a t io n 's  c i t i z e n s  a re  t o  be 
a s s u re d  re a d y  and e q u a l a c ce ss  t o  g o v e rn m e n t in fo r m a t io n .
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P R E S S  R E L E A S E

The G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  t o d a y  a n n o u n c e d  p l a n s  t o  

b e g i n  a d a i l y  E x e c u t i v e  C a l e n d a r  o f  g o v e r n m e n t  a c t i v i t i e s  f o r  u s e  

by  f e d e r a l  e x e c u t i v e s .  The E x e c u t i v e  C a l e n d a r  was  c r e a t e d  a t  t h e  

d i r e c t i o n  o f  t h e  P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s .

I n  o r d e r i n g  t h e  s t a r t  o f  t h e  E x e c u t i v e  C a l e n d a r  s e r v i c e ,  t h e  

P r e s i d e n t  c i t e d  t h e  n e e d  f o r  t h e  W h i te  House  a n d  t h e  E x e c u t i v e  

B r a n c h  t o  c o o r d i n a t e  i t s  own s c h e d u l e s  a n d  a c t i v i t i e s .  T h e r e  i s  

no e x i s t i n g  m echan ism  t h a t  p e r m i t s  t h e  a g e n c i e s  t o  e x c h a n g e  

i n f o r m a t i o n  a b o u t  d a i l y  s c h e d u l e s  a n d  a c t i v i t i e s .

The E x e c u t i v e  C a l e n d a r  w i l l  i n c l u d e  t h e  f o l l o w i n g :

—  D a i l y  S c h e d u l e  o f  t h e  P r e s i d e n t  a nd  V i c e  P r e s i d e n t

—  D a i l y  S c h e d u l e  o f  C a b i n e t  S e c r e t a r i e s

—  House  and  S e n a t e  F l o o r  S c h e d u l e s

—  House and  S e n a t e  C om m it tee  S c h e d u l e s

—  Supreme C o u r t  A rgum ent  S c h e d u l e

—  M e e t i n g  A gendas  o f  R e g u l a t o r y  A g e n c i e s

—  L i s t i n g  o f  M a jo r  F e d e r a l  R e g i s t e r  N o t i c e s

—  A dvance  S c h e d u l e s  f o r  M a jo r  F e d e r a l  O f f i c i a l s

—  L i s t  o f  M a jo r  New F e d e r a l  P u b l i c a t i o n s  a n d  R e p o r t s

—  L i s t  o f  M a jo r  F e d e r a l  C o n t r a c t s  Awarded

—  S e l e c t e d  F e d e r a l  B udg e t  i n f o r m a t i o n

—  S e l e c t e d  F e d e r a l  S t a t i s t i c a l  a n d  Econom ic  I n f o r m a t i o n  

A d d i t i o n a l  i n f o r m a t i o n  may be  a d d e d  i n  t h e  f u t u r e .

p a g e  1 o f  3 
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The E x e c u t i v e  C a l e n d a r  w i l l  b e  p r o d u c e d  e a c h  w eekday  by  GSA 

u s i n g  a d e s k t o p  p u b l i s h i n g  s y s t e m  a n d  a l a s e r  p r i n t e r .  A c o py  

w i l l  b e  h a n d  d e l i v e r e d  t o  t h e  h e a d  o f  e a c h  m a j o r  f e d e r a l  

d e p a r t m e n t  an d  a g e n c y .

GSA w i l l  a l s o  make t h e  same i n f o r m a t i o n  a v a i l a b l e  t h r o u g h  

t h e  E x e c u t i v e  C a l e n d a r  E l e c t r o n i c  B u l l e t i n  B o a r d .  The b u l l e t i n  

b o a r d ,  w h ic h  w i l l  b e  a c c e s s i b l e  t o  a n y o n e  u s i n g  a  m i c r o c o m p u t e r  

a n d  a modem, w i l l  i n c l u d e  E x e c u t i v e  C a l e n d a r s  f o r  t h e  p a s t  y e a r .

I n f o r m a t i o n  on t h e  b u l l e t i n  b o a r d  w i l l  b e  r e t r i e v a b l e  u s i n g  

k e y  w o r d s  s u c h  a s  a g e n c y  name,  s u b j e c t ,  an d  names o f  E x e c u t i v e  

B r a n c h  o f f i c i a l s .  O t h e r  e l e c t r o n i c  s e a r c h  t o o l s  a nd  f i n d i n g  a i d s  

w i l l  a l s o  b e  a v a i l a b l e .

The  b u l l e t i n  b o a r d  s e r v i c e  w i l l  h a v e  10 p o r t s  a nd  w i l l  b e  

a v a i l a b l e  a t  no  c h a r g e  t o  f e d e r a l  a g e n c i e s .  F i v e  o f  t h e  p o r t s  

w i l l  b e  r e s e r v e d  f o r  e x c l u s i v e  u s e  b y  f e d e r a l  a g e n c i e s .  Th ; 

r e m a i n i n g  f i v e  p o r t s  w i l l  b e  a c c e s s i b l e  by  a n y  p e r s o n .  The 

c h a r g e  f o r  t h e  s e r v i c e  w i l l  b e  $100 p e r  h o u r  o f  c o n n e c t  t i m e .

The i n f o r m a t i o n  c o n t a i n e d  i n  t h e  E x e c u t i v e  C a l e n d a r  w i l l  b e  

o b t a i n e d  f ro m  a v a r i e t y  o f  s o u r c e s .  Some w i l l  b e  c o l l e c t e d  

d i r e c t l y  f rom  t h e  a g e n c i e s  by  GAS. Some o f  t h e  l e g i s l a t i v e
I ~ • ' O - r - ,« . M * t ■ • • . H

i n f o r m a t i o n  i n c l u d e d  i n  t h e  E x e c u t i v e  C a l e n d a r  w i l l  b e  o b t a i n e d  

u n d e r  a  c o n t r a c t  w i t h  t h e  D e m o c r a t i c  s t u d y  G ro u p .  A d d i t i o n a l  

l e g i s l a t i v e  i n f o r m a t i o n  w i l l  b e  o b t a i n e d  f ro m  C o n g r e s s i o n a l  

Q u a r t e r l y ,  p u b l i s h e r s  o f  t h e  d a i l y  C o n g r e s s i o n a l  M o n i t o r .
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T h e  b u l l e t i n  b o a r d  w i l l  b e  o p e r a t e d  b y  t h e  F e d e r a l  C a l e n d a r  

S e r v i c e  C o m p an y , a  j o i n t  v e n t u r e  o f  C o n g r e s s i o n a l  Q u a r t e r l y ,  M ead  

D a t a  a n d  A r t h u r  A n d e r s o n ,  u n d e r  c o n t r a c t  w i t h  GSA . T h e  S e r v i c e  

C om pan y  w i l l  r e c e i v e  a  s h a r e  o f  t h e  r e v e n u e s  f r o m  p u b l i c  u s e  o f  

t h e  b u l l e t i n  b o a r d  s y s t e m .  T h e  S e r v i c e  C om p an y  w i l l  r e c e i v e  n o  

f e d e r a l  f u n d s .  A p o r t i o n  o f  t h e  c o n n e c t  c h a r g e s  w i l l  b e  s h a r e d  

w i t h  t h e  i n f o r m a t i o n  p r o v i d e r s .

I n f o r m a t i o n  o b t a i n e d  b y  GSA p u r s u a n t  t o  c o n t r a c t  w i t h  n o n ­

g o v e r n m e n t a l  o r g a n i z a t i o n s  i s  c o p y r i g h t e d  b y  t h e  p r o v i d e r s  a n d  i s  

n o t  a v a i l a b l e  t o  b e  d o w n lo a d e d ,  o t h e r  i n f o r m a t i o n  i s  n o t  

c o p y r i g h t e d  a n d  w i l l  b e  a v a i l a b l e  t o  b e  d o w n lo a d e d  o n  a  m o n t h ly  

b a s i s .  T h e r e  w i l l  b e  n o  a d d i t i o n a l  c h a r g e  t o  t h e  p u b l i c  f o r  

d o w n lo a d i n g  o t h e r  t h a n  s t a n d a r d  c o n n e c t  c h a r g e s .
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R E C E I V E D

H o n o r a b l e  K a y  B r o w n

R e p r e s e n t a t i v e  • # A N  1 8  1 9 9 0

A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  *:<

S t ate of A l a s k a  •

P o u c h  Y

J u n e a u ,  A l a s k a  9 9 8 1 1

J a n u a r y  17, 1 9 9 0

D e a r  R e p r e s e n t a t i v e  B r o w n :

B e l o w  a r e  s o m e  c o m m e n t s  o n  H o u s e  Bill 4 0 5  ( H B  405), r e g a r d i n g  public a c c e s s  to the 

information of t h e  State, a s  r e q u e s t e d  b y  y o u .  P l e a s e  n o t e  that t h e s e  c o m m e n t s  ar e  

preliminary in nature, a s  t h e  D e p a r t m e n t  h a s  not yet f o r m u l a t e d  its position o n  t he bill. 

N e v e r t h e l e s s ,  I h o p e  that t h e  c o m m e n t s  will h elp p r o v i d e  y o u  with t h e  kind of 

s u b s t a n t i v e  a n d  constructive f e e d b a c k  that this i m p o r t a n t  subject d e s e r v e s .

O V E R A L L  C O M M E N T S :

o  Overall, H B  4 0 5  m a y  b e  p r e m a t u r e  b e c a u s e  it a d d r e s s e s  a  large a n d  c o m p l e x  set 

of i s s u e s  that h a v e  not yet r e c e i v e d  m u c h  analysis or f o c u s e d  d i s c u s s i o n  in A l a s k a  

state g o v e r n m e n t .  T h e r e  is little q u e s t i o n  that public a c c e s s  to g o v e r n m e n t  

i nformation is n e c e s s a r y  a n d  desirable, a n d  that t h e  i s s u e  w a r r a n t s  timely attention 

b y  t h e  State of A l a s k a ;  but t he p r o c e s s  of structuring that a c c e s s  a n d  integrating it 

with state a g e n c y  o p e r a t i o n s  without m a j o r  disruptions is likely to b e  far f r o m  a  

s i m p l e  o n e .  E v e n  the s o m e w h a t  limited d i s c u s s i o n s  of th e  topic to d a t e  b y  the 

T e l e c o m m u n i c a t i o n s  Information C o u n c i l  (TIC), its Public A c c e s s  T a s k  F o r c e  a n d  

the i n t e r a g e n c y  Information S y s t e m s  C o m m i t t e e  indicate t he b r e a d t h  a n d  

c o m p l e x i t y  of the i s s u e s  involved, a s  well a s  t he diversity of o p i n i o n s  r e g a r d i n g  

t h e m .  G i v e n  that th e  State is just n o w  at t h e  s t a g e  of identifying for th e  first t i m e  the 

k i n d s  of electronic information a n d  d a t a b a s e s  that it e m p l o y s ,  a n d  that n o  

e s t i m a t e s  yet exist of t he n a ture or m a g n i t u d e  either of public n e e d s  or a g e n c y  

im p a c t s ,  a  m o r e  s t a g e d  a p p r o a c h  involving analysis a n d  formal d i s c u s s i o n  of 

public a c c e s s  i s s u e s  (e.g., b y  T I C )  w o u l d  s e e m  to b e  a  desirable prerequisite to 

a d o p t i n g  legislation. If part of t he intent of H B  4 0 5  is to ac c e l e r a t e  dis c u s s i o n  a n d  

t r e a t m e n t  of t h e s e  issues, h o w e v e r ,  t he c o m m e n t s  b e l o w  a d d r e s s  the b'll 

substantively.
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o  T h e  bill r e p e a t e d l y  refers to " a g e n c i e s  a n d  d e p a r t m e n t s " ,  but d o e s  not clearly state 

w h e t h e r  its provisions a p p l y  onl y  to t h e  e x e c u t i v e  b r a n c h ,  or  to all b r a n c h e s  a n d  

entities of the State of Alaska.

o  G i v e n  t h e  u n k n o w n  but p r e s u m a b l y  large a m o u n t  of potential public d e m a n d  for 

public information a n d  electronic information services, t h e r e  is likely to b e  a  

significant fiscal a n d  operational i m p a c t  o n  a g e n c i e s  a n d  the D e p a r t m e n t  of 

Admi n i s t r a t i o n  resulting f r o m  t h e  administrative s u p p o r t  a n d  financial reporting 

r e q u i r e m e n t s  of the bill.

o  T h e  definition of "public r e c ords" ( p a g e  5, lines 1 7 - 2 3 )  d e s e r v e s  m u c h  attention, 

particularly in v i e w  of the diversity of o p i n i o n s  r e g a r d i n g  t h e  status o r  intent of 

written drafts a n d  " m e m o r i a l i z a t i o n s  of c o n v e x  J o n s " .  Also, it is not clear w h e t h e r  

(e.g.) t h e  D e p a r t m e n t  of Administration s h o u l d  r*»• w o u l d  h a v e  t he right to allow 

public a c c e s s  to centralized c o m p u t e r  files that u  m a i n t a i n s  o n  behalf of a g e n c i e s  

a n d  d e p a r t m e n t s .  In short, it is not clear in t h e  bill h o w  its definition of "public 

r e c o r d s "  relates to prevailing laws, regulations or  c o n c e p t s  r e g a r d i n g  t he rights to 

privacy.

o  S e c t i o n s  2 - 3  of t he bill call for t h e  e s t a b l i s h m e n t  of fees, implicitly leaving the 

d e t e r m i n a t i o n  of f ee s c h e d u l e s  to individual d e p a r t m e n t s  a n d  a g e n c i e s .  It m i g h t  

b e  preferable in t h e  bill to stipulate that fee s c h e d u l e s  will b e  d e t e r m i n e d ,  or at 

least a p p r o v e d ,  b y  t he T e l e c o m m u n i c a t i o n s  Information Council, to e n s u r e  s o m e  

level of c o n s i s t e n c y  a n d  standardization.

o  F o r  c a s e s  of fee waiver, it s h o u l d  b e  k e p t  in m i n d  that a g e n c i e s  will still b e  c h a r g e d  

for a n y  c o m p u t e r  services involved that entail t h e  u s e  of D e p a r t m e n t  of 

A d m i n istration m a i n f r a m e  c o m p u t e r s .  It m i g h t  help, therefore, if t he bill stipulated 

s o m e  k i n d  of r e c o r d - k e e p i n g  o n  f ee waivers, s o  that th e  a g g r e g a t e  a n d  c u m u l a t i v e  

c ost of s u c h  fee w a i v e r s  w o u l d  b e  k n o w n  to policy m a k e r s .

o  If a d o p t e d ,  the bill will require t h e  institutionalization of n e w  a n d  additional f o r m s  of 

m a i n f r a m e  c o m p u t e r  security for t h e  D e p a r t m e n t  of A dministration ( D O A ) ,  a s  m a n y  

a g e n c i e s  u s i n g  D O A ' s  m a i n f r a m e  c o m p u t e r s  h a v e  e l e c t e d  not to s e c u r e  their d a t a  

files (security for a g e n c y  d a t a  files is a n  a g e n c y ' s  responsibility). T h u s ,  at present, 

if a  m e m b e r  of the public is g r a n t e d  on-line a c c e s s  to a  particular d a t a  file, h e  or 

s h e  w o u l d  b e  a b l e  to a c c e s s  m a n y  o t h e r  d a t a  files w i t h o u t  restriction. T h e  d a n g e r ,  

here, is at least a s  m u c h  a  risk of d a t a  files b e i n g  unintentionally c o r r u p t e d  a s  it is 

of t h e m  b e i n g  intentionally corrupted. Security is therefore a  m a j o r  i s s u e  that 

n e e d s  to b e  a d d r e s s e d  c o m p r e h e n s i v e l y  (e.g., b y  T I C )  prior to public a c c e s s  b e i n g  

i m p l e m e n t e d .

2



T E C H N I C A L  C O M M E N T S :

p . 1 , 1. 2 3: H a s  text b e e n  d r o p p e d  b e t w e e n  th e  w o r d s  "products" a n d  "user"?

p.2 , 1. 7  S a v s  " w h e r e  appropriate"; m i g h t  a d d  "a s  d e f i n e d  in A S  0 9 . 2 5 . 1 15(b)",

w h i c h  d e f i n e s  w h e r e  f ee w a i v e r  is a p p r o p r i a t e

p . 2 , 1 . 1 8  It is not clear w h a t  is i n t e n d e d  a s  a  " r e a s o n a b l e "  portion of t h e  a s s o c i a t e d

c o sts

p . 2 , 1 . 1 9  It is not clear w h e t h e r  the p h r a s e  "information s y s t e m  of the a g e n c y  or

d e p a r t m e n t "  refers only to t he s y s t e m  e m p l o y e d  in providing the 

electronic service or product, or  to t h e  overall information s y s t e m  or set of 

s y s t e m s  o p e r a t e d  b y  th e  a g e n c y  or  d e p a r t m e n t .

p.3, II. 1 7 - 1 8  T h e  bill stipulates that c o p i e s  p r o v i d e d  b y  public officers "shall in all

c a s e s  b e  e v i d e n c e  of the original." C a n  this evidentiary s t a n d i n g  (without 

notarization) b e  g r a n t e d  b y  statute?

p. 3, II. 2 2  N o t  s u r e  h o w  or w h y  r e c o r d e r s  c a n  o r  s h o u l d  m a k e  public r e c o r d s

available for the p u r p o s e  of " g u a r a n t e e i n g  or insuring t he titles of the real

estate...."

p.5, II. 2 0 - 2 2  T h e r e  w o u l d  b e  n o  n e e d  to e v e n  raise t h e  i s s u e  of preser/ation (or

destruction) of r e c o r d s  if the p h r a s e  "...and that a r e  p r e s e r v e d  for their 

informational v a l u e  o r  a s  e v i d e n c e  of t h e  organization o r  o p e r ation of th e  

a g e n c y  or  department..." w e r e  deleted.

I h o p e  that t h e s e  c o m m e n t s  a r e  useful to y o u  in a s s e s s i n g  t he provisions of H B  4 0 5 .  

P l e a s e  don't hesitate to c o n t a c t  m e  if y o u  h a v e  a n y  questions, o r  if y o u  w o u l d  like 

additional information.

P a u l  M o n e t t e  

Director

cc: G a r y  B a d e r

D e p u t y  C o m m i s s i o n e r  

D e p a r t m e n t  of Administration
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R e p r e s e n t a t i v e  B r o w n  - 4 -  J a n u a r y

b c c :  C o m m is s io n e r  B a x t e r
D e p a r tm e n t  o f  A d m i n i s t r a t i o n

B o b  E v a n s ,  L e g i s l a t i v e  L i a i s o n  
O f f i c e  o f  t h e  G o v e r n o r

T h e  H o n o r a b le  ’ R e d '  B o u c h e r  
A l a s k a  S t a t e  L e g i s l a t u r e

T h e  H o n o r a b le  P e t e r . G o l l  
A l a s k a  S t a t e  L e g i s l a t u r e

J o a n  K a s s o n ,  OMB 
O f f i c e  o f  t h e  G o v e r n o r

J a c k  F a r g n o l i ,  D e p u t y  D i r e c t o r  
D i v i s i o n  o f  I n f o r m a t i o n  S e r v i c e s



TO : T e r r y  B a n n is t e r  
FRCM: R ep . B rcwn 
DATE: 1/25/90
SUBJECT: P ro p o se d  amendments t o  HB 405

T e r r y ,  h e r e  a r e  t h e  amendments I  d i s c u s s e d  b r i e f l y  w i t h  y o u . I  w o u ld  
a p p r e c ia t e  r e c e i v in g  a  new d r a f t  b la n k  CS b y  Monday, i f  p o s s i b le .

■ Add t o  S e c t io n  3
(e) E a ch  s t a t e  a g e n c y  an d  d e p a r tm en t s h a l l  n o t i f y  t h e  S t a t e  L ib r a r y  
D i s t r i b u t i o n  an d  D a ta  A c c e s s  C e n te r  o f  e l e c t r o n i c  s e r v i c e s  and  p r o d u c t s  
o f f e r e d  t o  t h e  p u b l i c ,  i n c lu d in g  a  summary o f  fo rm a t o p t io n s  an d  f e e s .

■ Amend AS 14.56.120 ( b ) :
(b) E a ch  s t a t e  a g e n c y  s h a l l  n o t i f y  t h e  c e n t e r  o f  t h e  c r e a t io n  o f  a l l  d a t a  
p u b l i s h e d  o r  c o m p ile d  b y  o r  f o r  i t  a t  p u b l i c  e xp en se ,  in c lu d in g  a u tom a te d  
d a ta  b a s e s ,  an d  p r o v id e  f o r  i t s  a c c e s s i b i l i t y  th ro u g h  t h e  c e n t e r ,  u n le s s  t h e  
d a ta  i s  p r o t e c t e d  b y  t h e  c o n s t i t u t i o n a l  r i g h t  t o  p r i v a c y  o r  i s  o f  a  t y p e  s t a t e d  
b y  la w  t o  b e  c o n f i d e n t i a l  o r  t h e  a g en cy  i s  o th e rw is e  p r o h ib i t e d  b y  la w  from  
d o in g  s o .

■ Add t o  S e c . 5, d e f i n i t i o n  (1) a t  l i n e  23:
(F) p r o v id in g  n o n - p ro p r ie ta r y  s o f tw a r e  d e v e lo p e d  b v  an  a g en cy  o r  
d e p a r tm e n t , o r  d e v e lo p e d  b v  a  p r i v a t e  c o n t r a c t o r  f o r  a n  a g en cy  o r  
d e p a r tm en t .

■ On p ag e  5, l i n e s  17-23, amend d e f i n i t i o n :
(5) " p u b l i c  r e c o r d s 1'm ean s b o o k s , p a p e r s , f i l e s ,  a c o c u n t s ,  w r i t i n g s ,  i n c lu d in g  
d r a f t s  a n d  m e m o r ia l i z a t io n s  o f  c o n v e r s a t io n s ,  and  o t h e r  i te m s  r e g a r d le s s  o f  
fo rm a t o r  p h y s i c a l  c h a r a c t e r i s t i c s ,  t h a t  a r e  d e v e lo p e d  o r  r e c e iv e d  b y  an  
a g en cy  o r  d ep a rtm en t ,  o r  b v  a  p r i v a t e  c o n t r a c t o r  f o r  a n  a g en cy  o r  
d e p a r tm e n t , an d  t h a t  a r e  p r e s e r v e d  f o r  t h e i r  in f o rm a t io n a l v a lu e  o r  a s  
e v id e n c e  o f  t h e  o r g a n iz a t io n  o r  o p e r a t io n  o f  t h e  a g e n c y  o r  d e p a r tm e n t;
" p u b l i c  r e c o r d s "  d o e s  n o t  in c lu d e  p r o p r ie t a r y  s o f tw a r e  p ro g ram s;

■ Page 2, l i n e  6 ( f e e  w a iv e r  f o r  p u b l i c  r e c o r d s ) : make p r o v i s io n  co n fo rm  t o  
c u r r e n t  f e e  w a iv e r s  i n  t h e  r e g u la t io n s  f o r  j o u r n a l i s t s  (and an y  o t h e r s ) .

■ page 2, l i n e  6 an d  p age  2, l i n e s  19-23: p r o v id e  t h a t  f e e  w a iv e r s  w i l l  n o t  
b e  d i s c r im i n a t o r i l y  a p p l ie d  ( o r  s t a t e  p o s i t i v e l y ,  t h e y  w i l l  b e  u n i f o rm ly  
a p p l ie d  t o  p e o p le  an d  g ro u p s  s im i l a r l y  s i t u a t e d )



■ Add g e n e r a l  p r o v i s io n  t h a t  n o th in g  i n  t h i s  b i l l  i s  in te n d e d  t o  e ro d e  c u r r e n t  
p u b l i c  a c c e s s  r i g h t s ,  e x c e p t  a s  e x p r e s s ly  p r o v id e d ,  an d  a n y  a m b ig u it y  s h o u ld  
b e  c o n s t r u e d  i n  f a v o r  o f  o p e n n e s s ,

■ Add new  s u b s e c t i o n  t o  S e c . 3
( f ) When o f f e r i n g  c a t- lin e  a c c e s s  t o  an  e l e c t r o n i c  f i l e  o r  d a t a  b a s e ,  an  a g en cy  
o r  d e p a r tm e n t  a l s o  s h a l l  p r o v id e ,  w i t h o u t  c h a rg e  t o  t h e  p u b l i c ,  o n - lin e  
a c c e s s  t o  t b e  e l e c t r o n i c  f i l e  o r  d a t a  b a s e  th ro u g h  a  p u b l i c  t e rm in a l  o r  
t e r m in a l s .

■ P a g e  4 , l i n e s  10-11, d e l e t e  " (B )  d u p l i c a t i n g  o r  p r o v i d i n g  
p e r i o d i c  u p d a t e s  o f  a n  e l e c t r o n i c  f i l e  o r  d a t a  b a s e ; "

■ S e c .  2 o f  b i l l ;  A d d  l a n g u a g e  w h i c h  m a k e s  i t  c l e a r  t h a t  a  
m e m b e r  o f  t h e  p u b l i c  i s  e n t i t l e d  t o  a  c o p y  o f  a n  e l e c t r o n i c  
f i l e  o r  d . b .  i n  t h e  f o r m a t  k e p t  b y  a g e n c y ,  f o r  n o m in a l  c o s t ,  
( t h e  a g e n c y  i s n ' t  o b l i g a t e d  t o  c h a n g e  t h e  f o r m a t ,  b u t  m u s t  
p r o v i d e  i n f o r m a t i o n  i n  t h e  f o rm  i t  i s  k e p t  b y  t h e  a g e n c y .
I f  i n f o r m a t i o n  i s  k e p t  i n  e l e c t r o n i c  f o r m a t ,  t h e  p u b l i c  c a n  
g e t  a  c o p y  o f  t h o s e  f i l e s . )

■ S e c t i o n  1 , a d d  f i n d i n g  r e ;  p r i v a c y  ( s e e  F l o r i d a  b i l l )

■ A d d  p r o v i s i o n  r e q u i r i n g  t h a t  e v e r y  s t a t e  f o rm  o n  w h i c h  
c i t i z e n s  s u b m i t  i n f o r m a t i o n  t o  t h e  s t a t e  c o n t a i n s  l a n g u a g e  
s t a t i n g  t h a t  t h e  i n f o r m a t i o n  b e i n g  p r o v i d e d  i s  p u b l i c  a n d  
m ay  b e  d i s c l o s e d ,  ( s e e  l a n g u a g e  i n  F l o r i d a  b i l l )

( a l r e a d y  d r a f t e d )

■ P a g e  1 , l i n e  23, a f t e r  " e s t a b l i s h i n g "  i n s e r t  " u s e r  f e e s  
f o r " ;  d e l e t e  " u s e r  f e e s "  a f t e r  t h e  w o r d  " p r o d u c t s " .  
C l a r i f i c a t i o n .

■ P a g e  2 , l i n e  14, i n s e r t  a f t e r  " p u b l i c . " :  "A n  a g e n c y  o r  
d e p a r tm e n t  i s  e n c o u r a g e d  t o  m a k e  i n f o r m a t i o n  a v a i l a b l e  i n  
u s e a b l e  e l e c t r o n i c  f o r m a t s  t o  t h e  g r e a t e s t  e x t e n t  f e a s i b l e . "

■ P a g e  2 , l i n e  26, a f t e r  " d e p a r tm e n t "  i n s e r t  " o r  o f  a  
c e n t r a l  c o m p u t e r  s y s t e m  m a i n t a i n e d  b y  a n o t h e r  a g e n c y " . 
C l a r i f i c a t i o n .  ( T e r r y ,  s e e  a l t e r n a t e  l a n g u a g e  s u g g e s t e d  b y  
t h e  D e p a r tm e n t  o f  A d m . , D i v .  o f  I n f o r m a t i o n  S e r v i c e s ,  
a t t a c h e d ) OTHER PROPOSED AMMENDMENTS

1 . P a g e  1 , l i n e  23, a f t e r  “ e s t a b l i s h i n g "  i n s e r t  " u s e r  f e e s  
f o r " ;  d e l e t e  " u s e r  f e e s "  a f t e r  t h e  w o r d  " p r o d u c t s " .  
C l a r i f i c a t i o n .

2 . P a g e  2 ,  l i n e  14, i n s e r t  a f t e r  " p u b l i c . " :  "A n  a g e n c y  o r  
d e p a r t m e n t  i s  e n c o u r a g e d  t o  m a k e  i n f o r m a t i o n  a v a i l a b l e  i n  
u s e a b l e  e l e c t r o n i c  f o r m a t s  t o  t h e  g r e a t e s t  e x t e n t  f e a s i b l e . "

3 . P a g e  2 , l i n e  26, a f t e r  " d e p a r tm e n t "  i n s e r t  " o r  o f  a  
c e n t r a l  c o m p u t e r  s y s t e m  m a i n t a i n e d  b y  a n o t h e r  a g e n c y " .  
C l a r i f i c a t i o n .
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j * A l  R E S O U R C E S  

M A N A G E M E N TAbstract: Institutional issues will dominate technical issues as GIS technology becomes integrated with the information 
management operations of public organisations. Analysis of the legal setting in which a particular GIS is established is 
now recommended as part of the planning and design process, particularly as it impacts public access to the system.
The form and content of information provided to the public and private user community through GIS technology 
demands a new and more discriminating vocabulary to avoid unintended pitfalls from traditional laws developed before 
an information management tool of this utility was available to government. The evolution of access policy for geo­
graphic information systems will establish a course of conduct today that could determine the control of a multi-billion 
dollar industry. The debate over which sector of government or industry will provide extremely valuable information 
products in the future has begun. Establishing institutional policy to deal with GIS technology focuses many of the 
most significant legal issues that should prove determinative in the debate over who controls the value of information.

THE ROLES OF GIS IN PUBLIC ORGANIZATIONS
O v e r  t h e  p a s t  d e c a d e ,  government agencies al all levels 

have become extremely cognizant of the importance of maps 
and geographically referenced data to support routine opera­
tions and long-term planning activities. These agencies have 
been turning, in increasing numbers, to GIS technology to pro­
vide the necessary capabilities to process maps and geographic 
data. This trend toward the implementation of geographic in­
formation systems is evidenced in a recent survey of GIS in­
stallations which shows an increase by a factor of ten, in the 
number of new system start-ups, each year from 1979 to 1988 
(Croswell and Clark, 1989).

Over the past five years, GIS technology has matured tre­
mendously and offers powerful capabilities for organizations 
which are dependent on maps and geographic data (Croswell 
and Clark, 1988; Dangermond, 1987). Kindleberger (1988) de­
scribes many of the challenges and opportunities facing gov­
ernment agencies in the use of GIS and related technologies. As 
the application of the technology in organizations increases, the 
definition of GIS itself is evolving. Two related trends are evi­
dent that will have a profound influence on GIS installations in 
the near future: (1) the distribution of processing power and 
data, and (2) the integration of diverse types and formats of 
geographic information.

System distribution, along with a significant decrease in hard­
ware costs, offers the opportunity for a broad spectrum of users 
to gain access to GIS data and to conduct analysis and generate 
products. Data integration trends promise to expand the con­
cept of a CIS to a point where it becomes a focal point to easily 
access and process information in traditional map and database 
form, as well as raster images, scanned documents, engineering 
drawings, and the like that are important in geographic analysis 
(see Figure 1).

The technology is available now to respond to a host of map­
ping and geoprocessing tasks that government agencies de­
mand; and, because of the great user demand, it is improving 
and becoming less expensive. The greater sophistication in 
technology and wider options for users, however, introduce 
more complex institutional issues in the implementation and 
operation of GISs. There is a strong tendency for organizations 
that are initiating GIS development to overemphasize the tech­
nical aspects of the implementation process. This emphasis on 
the technology when it is not matched with even greater atten­
tion to the institutional factors impacting system development 
can lead, and too often has led, to failures or significant prob-
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Fig. 1. Integration of different forms of geographic data and records.

lems in effective use of the system (Croswell, 1989). The prom­
ise o f GIS technology is great. Online access to GIS data and the 
many potential products of GIS spatial analysis present a broad 
range of unresolved public policy issues that match the broad 
commercial utility of this resource. This paper discusses an im­
portant institutional topic impacting the use of geographic in­
formation system s-public access policy.

IS THERE AN INSTITUTIONAL PROBLEM?
The distributed configurations of today's geographic infor­

mation systems do not allow for the definition of a "typical" 
institutional setting. However, the examination of a hypothet­
ical GIS with a defined institutional structure can reveal legal 
issues that are becoming standard problems for many GIS cus­
todians. Information management facilities of the future will 
likely be government managed utilities }ust like the sewer, water, 
and power utilities of today. Refining the possible institutional 
options for this new technology will allow a more efficient pro­
gression from the initial efforts today to the information utility 
of tomorrow.

Imagine you are the manager of a county-wide GIS, which is 
a cooperative effort between the utility board and county gov­
ernment. The technical development of the system was well 
planned and data conversion is being completed for a large- 
scale CIS database consisting of the following layers:
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•  Survey conlrol monuments
•  Detailed man-made and natural planimetry derived through pho- 

togrammetrie compilation
•  Digital elevation data and derived contours
•  Land parcels and easements
•  Water system facilities
•  Sanitary sewer facilities
•  Political and administrative units
•  Street and highway centerlines with block address ranges.

Work is well underway in the completion of a comprehensive 
attribute database and the development of database linkages 
with the County's mainframe computer. The GIS has been de­
signed to support a wide range of mapping tasks, as well as 
spatial queries and more complex geographies analysis work.

The independent water district and the county assessor de­
clined the opportunity to participate in the funding for initial 
system development. The county provided funding with an 58 
million bond issue, and the utility board enters into a lease 
arrangement for five years, agreeing to pay 30 percent of the 
actual annual costs for the system. County government agrees 
that the GIS will provide efficiency increases sufficient to merit 
the capital investment, but would like you to propose a way to 
take advantage of the utility of GIS to finance the operation, 
maintenance, and continuing upgrade costs of the undertaking, 
once the original bond money is exhausted.

System development is nearly completed, but the original 
development funds allocated will soon be depleted. The asses­
sor now requests access to the system and would like your staff 
to develop an interface to his new computer assisted mass ap­
praisal (CAMA) software to the database and provide regular 
reports to his office. The water district has purchased 5500,000 
worth of hardware and software and would like a complete 
dump of data, with periodic updates. The School of Engineering 
at the local university has requested on-line access using their 
own workstations through remote communication lines.

You ask the county attorney and a consultant for help. Your 
attorney responds that the universe of information collected 
and maintained by the county agencies are defined as “ rec­
ords," and the state open records law does not allow charges 
for anything but the cost of materials to reproduce the record 
(e.g., $40 for a tape, $0.20 a page for paper, and $3 for a mylar 
map copy). Further, the open records law does not allow the 
custodian to stall these requests, and a written response is due 
to every request for access in three days or you could go to 
court and face personal liability for obstruction. Your consultant 
suggests that the definition of "records" does not include all 
possible information that this technology could produce, and 
recommends that fees for access be established by regulation. 
Three months later the word is out, and several local realtors, 
two engineering firms, an architect, and a garage industry value- 
added vendor planning to sell custom maps are joining the first 
round of access requests.

In an attempt to deal with these requests, the attorney comes 
up with three types of exceptions to Ihe open records statute 
that are intended to protect privacy, but can be stretched to 
include the GIS data, allowing you to turn down the requests 
from the non-government requestors. Your consultant warns 
that turning them down by characterizing the data as exempt 
records will mean you can't sell the access either, and your 
operational budget is due.

The county administrators direct the attorney to work with 
you on some acceptable solution, and you propose a fee struc­
ture for GIS access. You inform the attorney that you will need 
to copyright the information to protect the integrity of the of­
ficial data, and to limit market competition. You learn that state 
government has never exercised copyright protection, and the 
use of copyright to protect a database is problematic. The at­
torney next learns that if you do sell the requested information

products and services, governmental immunity is not assured, 
and the liability exposure is difficult to define. He also believes 
that "«qual protection" requires you to offer to all requestors 
the same arrangement established with the utility board, but 
the big annual expenses are now paid, and annual costs are a 
fraction of what the utility board has invested so far. The utility 
board wants a rebate, and the local private mapping firm is 
considering an anti-trust action to prevent government from 
selling maps. The county administrators are considering turn­
ing over the database to a private company and becoming one 
of the clients rather than become a service bureau for the entire 
community.

This hypothetical scenario tracks a combination of several of 
the questions GIS managers are finding difficult to answer to­
day. There is a problem with the institutional setting in which 
we are building our CISs. The legal setting in which we are 
building GISs with large investments of tax dollars does not 
allow for the requisite control or cost recovery that is specified 
for a typical public facility or utility. This is because GIS is tied 
up with more than building parking lots or the management of 
services like water and garbage disposal. GIS technology is about 
information, and information has not been traditionally treated 
as a commodity, especially when government is the source. 
When do raw data become information and what are their value? 
When does information become a record subject to the provi­
sions of the open records act? The economics of information, 
defining information products and services, and defining prob­
lems presented by the limited vocabulary that currently domi­
nates our statutes when implementing GIS are all issues to be 
actively addressed before the system matures and the access re­
quests begin.

GIS ACCESS POLICY AND THE BIG PICTURE
The world economy of the next century is being shaped by a 

set of current decisions mostly having to do with information 
systems, and public agencies will continue to expand their use 
of GIS technology (Naisbitt, 1982). What standards in law and 
policy will help integrate and appropriately apply the infor­
mation technologies that have emerged to date? The many legal 
and economic issues presented by efforts to manage the access 
to GIS will significantly impact the bigger questions about who 
owns and controls the value of information in the electronic 
age. The front-end development costs and database source ma­
terial most often require GIS sponsorship by government insti­
tutions. Federal agencies, state governments, special districts 
and authorities, and local governments are the custodians of a 
majority of the country's maturing GISs (Croswell and Clark, 
1989). These government institutions can be characterized as 
"creatures of statute" established before the electronic age was 
upon us. This application of old rules to new technology leads 
to inappropriate literal applications, or an open field for creative 
interpretations.

As one of the fastest growing information technologies, GIS 
is setting new precedents for breaking down traditional "islands 
of information" and promoting the sharing of information among 
all levels of government. The spatial analysis capabilities of GIS 
provide us with an ever increasing list of applications that de­
pend on the creation of one of the most extensive collections of 
databases ever undertaken and financed by government. With 
the accelerating advancements in hardware, software, and op­
tical storage, the potential commercial value of these databases 
will increase exponentially. Recognition of the resource is al­
ready growing among government agencies that may not have 
contributed to the initial cost of establishing a local GIS, and 
among the private sector users for both direct application to 
thei.- businesses and for value-added purposes.

Construction of GIS databases represents a massive invest­
ment of tax dollars. This public capital investment potentially
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represents a very low overhead source of information to the 
private sector "value-added" information brokers. If GIS cus­
todial agencies take an active role in development of GIS access 
policy today, there is an opportunity for a smooth transition to 
an "information utility" built around GIS technology (Archer, 
1988). Without the development of new concepts in the areas 
of open records law, information products/services definitions, 
proprietary authority, copyright law, commercial law, and gov­
ernment liability concepts, the current legal setting tends to 
promote the subsidy of a small sector o f the private information 
industry with the taxpayer's investment.

The Information Industry Association, a national lobbying 
organization, has estimated that revenues to "on-line data­
bases" were $12.5 billion in 1983, and should triple by 1990 
(Beilin, 1988). Peter Marx, an IIA Director, testified to Congress 
in 1985 that there were over 400 "information service organi­
zations" in the private sector that repackage raw government 
information (Marx, 1985). The large corporations involved in 
this industry would prefer government dissemination of infor­
mation in the form of raw electronic data without searching aids 
or software enhancements, and oppose government dissemi­
nation of enhanced or value-added information (Office of Tech­
nology Assessment, 1988). This preserves their advantage and 
their market.

On the other side of the issue, we find the straightforward 
view that information collected and managed by government 
should be available for free, or for the nom.nal costs associated 
with copying records. The system was purchased with tax dol­
lars, and the GIS should be treated the same as an electronic 
filing cabinet filled with digital records. The access issues should 
be no different than access to paper format record under the 
Freedom of Information Act or state open nicords laws.

Neither of these positions establishes a good policy basis for 
getting the greatest access to information to the most people. 
Information utilitarianism can only be achieved by allowing for 
the differences between today's information management tech­
nology and dissemination of information in paper format. The 
U.S. Office of Technology Assessment (OTA) has concluded that 
congressional action is urgently needed to resolve Federal in­
formation dissemination issues and to set the direction of Fed­
eral activities for years to come. The government is at a crucial 
point where opportunities presented by the information tech­
nologies, such as productivity and cost-effectiveness improve­
ments, are substantial. H ow ever, the stakes, including 
preservation and/or enhancement of public access to govern­
ment information plus maintenance of the fiscal and adminis­
trative responsibilities of the agencies, are high and need to be 
carefully balanced by Congress." (Office of Technology Assess­
ment, 1988, p.3). At the state and local level, the need for action 
is even more urgent as more GISs mature, and the variety and 
volume of access requests increase.

The information dissemination roles and legal issues are not 
the same at the national and local levels. The Federal Govern­
ment spends, conservatively, $6 billion per year on information 
dissemination (not including the cost of collection, processing, 
ora prorated share of agency automation)(Office of Technology 
Assessment, 1988). Congress has enacted hundreds of specific 
laws that assign information dissemination and related func­
tions to Federal agencies. Federal copyright law (Public Law 94- 
553) expressly prohibits application of copyright protection for 
federal government publications, and agency rules expressly 
limit the charges for government publications. The traditional 
role for the national government agencies has been to subsidize 
the dissemination of information for the common good.

In contrast to this traditional federal approach, there has been 
a trend toward the application of user fees as a major funding 
source at the local government level. Local government user

fees have tripled since the mid 1970s, from $30 billion in 1976, 
to S98 billion in 1987, or as a portion of the total revenues of 
local governments, including state and federal payments, they 
went from 17 percent to 21 percent. Nearly three-fourths of all 
local jurisdictions have user fees in some form or other, and 
they are being applied to a rapidly expanding number of public 
services and facilities (Lemov, 1989). The role of providing and 
subsidizing information distribution as a public resource de­
creases as government becomes more local. The tendency to 
consider public services optional, and to charge for services if 
provided, increases as we move through the progression from 
federal to state to local government.

The ratio of benefits to costs improves with increased distri­
bution of GIS use when the cost of automation >s contrasted to 
the cost of manual mapping. However, the institutional issues 
get more complex in direct proportion to the distributed nature 
of a particular system. More laws, charters, preexisting proce­
dures, centralization of standards, interagency agreements, etc., 
come into play. Much of the real costs of CIS implementation 
can be avoided by a complete review of the institutional issues 
before they become advocate situations. The analysis of the 
legal setting is closely tied to the complexity of the institutional 
setting, and the job becomes exponentially more complex with 
the number of "players" involved. The increased commercial 
utility of GIS over all previous forms of government information 
resources is upsetting the public policy balance that has sufficed 
historically to deal with public access to government informa­
tion.

The costs for the entire community of decision makers, public 
and private, may be less when the data ar.d information are 
gathered, analyzed, and made compatible in anticipation of need, 
rather than left to actions at the time of decision making (Ep­
stein, 1988). But this does not automatically mean that private 
industry should be subsidized by tax dollars in order to promote 
broad use of the system. Who controls the access to and, there­
fore, the value of information? What interpretations or changes 
of current laws impacting public access policy to GIS will pro­
mote cost-effective utilization of our recently available technical 
abilities to manage information?

The major concerns that GIS managers and custodial agencies 
must address in order to effectively use GIS technologies are 
summarized below:

•  CIS applications are becoming integrated with overall information 
management operations of government agencies, and this trend 
will continue for the foreseeable future;

•  After initial CIS development funding has been allocated, agencies 
must develop approaches for the continued operation, mainte­
nance, and upgrade of the system;

•  There is a large potential market for CIS products which is only 
beginning to be realized;

•  Current laws, regulations, and public policies are out-of-date and 
are not sufficient to support an institutional framework that will 
meet the projected demand for CIS products and services; and

•  Issues regarding cost allocation, cooperative funding, and user 
fees and their relationships to CIS development and operational 
costs must be examined.

DISTINGUISHING RECORDS FROM INFORMATION 
PRODUCTS

The law does not change quickly by design, and often fails 
to keep up with the dramatic changes modem technology brings 
to our society. This is very evident in a review of open records 
laws and their impact on issues of access to computer managed 
information. The most significant impact on policy in the area 
of CIS access issues is embodied in the state and federal freedom 
of information statutes and case law. Traditional rulings, sta­
tutory formulations, and current trends in this area are domi­
nated by a balance of privacy versus right to know. The legal
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precedents direct custodial agencies to release or w ithhold rec­
ords on consideration of this balance. The limited decisions that 
have examined the universe of information encom passed by 
statutory definitions of "public records" do not provide ade­
quate guidance to assure a sm ooth transition to "inform ation 
utilitarianism ."

Despite their ineffectiveness in addressing GIS concerns, the 
impact of dated  laws and regulations cannot be ignored. If dis­
tinctions betw een "records" and  "products"  are necessary, the 
burden  of show ing the proper distinctions will fall on the cus­
todial agency. "T he basic prem ise is that a true GIS can be dis­
tinguished from other system s through its capacity to conduct 
spatial searches and  overlays that actually generate new  infor­
m ation" (Cowen, 1987). W hat about "n ew " inform ation derived 
from  records? It is clear that the range of potential products that 
m ay be generated by a CIS is nearly limitless. The GIS has unique 
capabilities for processing m ap inform ation and conducting 
special geographic analysis. Because of this, the issue of "w hat 
is a record” becom es more complex in a GIS environm ent as 
opposed to more traditional information system  handling tab­
ular data alone.

O ne can conceive of a w ide range of GIS product offerings 
such as those illustrated in the sam ple list below:

Aerial Photography and Survey Control Products
•  Standard 9 inch by 9 inch prrits, transparencies, or diapositives
•  Photo print or transparency enlargements
•  Specially formatted prints or transparencies covering defined areas
•  Compiled lists of survey control and documentation on monu­

ments
Standard Map Set Products

•  l '  = 100’ scale planimetric or contour base maps tvith standard 
sheet format, feature content, symbology, annotation, etc.

•  1* = 100' scale parcel maps with standard sheet format, content, 
etc.

•  l ’ = 100’ scale utility maps with standard sheet format, content, 
etc.

•  Small scale regional or county maps (scale of I*= 1,000’) with stan­
dard content, symbology, etc.

Special Variations on Standard Map Sets
This product category includes variations of a standard map 

product in which specifications of scale, sheet form at, area of 
coverage, feature content, sym bology, or annotation are cus­
tom ized for a particular use.
Special Thematic Maps

This category of products consists of any specially designed 
shaded or sym bolized m aps based on  features in the GIS and 
their nongraphic attributes. Some exam ples m ay include the 
following:

•  Shaded maps of existing land use based on attributes assigned to 
parcels

•  Shaded maps depicting categories of appraised value of residen­
tial property

•  Demographic maps depicting income or population by census tract 
or other enumeration district

•  Incident maps showing the distribution of permit sites or business 
licenses by type.

Special Reports
A range of tabular reports using query and analysis capabil­

ities of the system , such as those listed below, may be gener­
ated:

•  Lists of names and addresses organized by property charactens- 
tics, demographic characteristics, or location within a political or 
administrative district

•  Summary lists of demographic characteristics by enumeration dis­
trict

•  Voter registration lists

•  Reports on permitting and development activities
•  Reports on utility service by parcel or district

Special Geographic Analysis and Services
•  Environmental impact assessment analysis
•  Spatial model to evaluate site suitability for development
•  Analysis of demographic and infrastructure data for market analy­

sis
•  Utility demand modeling to evaluate expansion of network (e.g., 

for water systems or electric distribution systems)
•  Network analysis for optimal route determination

What are the impacts of on-line access to the database or 
requests for special GIS products when it would interfere with 
the agency doing its job? The taxpayer cannot enter the office 
and take the typewriter simply because it was purchased with 
tax dollars and is used to create records. When is tne database 
more like the typewriter (i.e., part of an information processing 
tool), and when is it more like a full filing cabinet (i.e., elec­
tronically stored records)? The open records law was not written 
to deal with the issues raised by these new tools. A sufficiently 
discriminating policy must be designed and implemented now 
before the wrong precedents are established, either by courts 
or overly conservative managers.
Institutional Roles

Agencies planning for a GIS must take an active role in molding 
the access policy and not wait for the state legislature to catch 
up with the technological progress and the implementation of 
GIS in government agencies. Without active guidance, the 
legislature won’t catch up in time to deal efficiently with the 
many systems that are currently reaching maturity. However, 
literal application of the current statu? iry language in most states 
causes more potential restriction of information access than it 
promotes in the GIS environment. We cannot expect the courts, 
in isolation from any policy formulated by the professionals in 
information management, to find the best solutions based only 
on the cunrent statutes and meager case law precedents. That 
pre-electronic age line of policy is based on a very different set 
of priorities. Any case that comes before the court involving the 
sale of CIS products or the provision of GIS information should 
be based on a course of conduct established by the agency from 
the inception of the GIS program.

Open records law can render the cost of owning a CIS 
prohibitive because of unanticipated impacts that result from 
the statutory language dealing with response time to a records 
request, and cost recovery limitations. Rules that adequately 
protect the public's right to know in the world of paper records 
can prove counterproductive in the world of information 
management through computer technology.

While it would be a losing argument to propose that open 
records laws do not apply to computerized records, the lesson 
being learned now is that once a map is in the computer you 
can do an awful lot more than just plot it out again. You can 
calculate areas, optimize routes, balance sales territories, and 
take advantage of other new applications as they appear. This 
can be accomplished without ever again recreating the map in 
pictorial form. We are now able to manage the map as a database 
and not as a picture.

According to current interpretations of open records law, a 
GIS product would be classified as a public record if it was 
produced using public funds or to support the formation of 
public policy. For instance, a special zoning case map produced 
to support a rezoning decision must be available to requests 
under open records law. But is there any public policy basis for 
providing access relatively free for the commercial applications 
of information that did not exist before the request? Is there 
any public policy basis for granting access in a fashion not 
restricted by open records statutory procedures?
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Records Policy: Foundations and Expansion

Slate open records laws have by no means reached a point 
of uniformity, but there are basic principles and trends that can 
be isolated:

•  Definitions of "records" and "open records" are very broad. 
Formerly, release limitations based on the purpose of the requestor 
(i.e., commercial purpose) or the form in which the record is stored 
(i.e., electronically) were commonly found, but are disappearing. 
It is more common today to prohibit any inquiry into the intended 
use of requested information to avoid abuse of custodial discretion.

•  Applicable statutes, in a majority of states, severely limit the freedom 
of the custodial agency in defining what constitutes a "record."

•  Recovery of costs is very limited, usually allowing a charge only 
for the direct cost of producing copies for distribution. This assures 
that the custodian does not abuse purse string control to defeat 
the records request. Capital costs are almost never allowed, search 
or staff time charges are prohibited or very limited, reproduction 
costs are often specified based on paper format records only, and 
all costs are mandated to be minimal.

•  The time frame for meeting a request is specified to assure that 
delays are not used to defeat the public's right to know. A written 
refusal with the basis for the refusal specified is most often required.

•  The time frame for judicial review of any effort to restrict access 
is often given priority over other types of cases.

The need to assure accountability for the decisions of 
government, especially in the area of expenditure of public funds, 
has overridden the potential problems that a broad access policy 
places on the custodial agencies. (In several states, statistical 
analysis of records that would otherwise meet privacy exceptions, 
has been required. This is called "redaction," and constitutes a 
requirement that the custodial agency produce information that 
did not exist but for the request.) A balance was struck over 
the history of the evolving open records policy to allow the 
broadest possible access in spite of the taxpayer's expense, and 
specifying exceptions only in narrow rules protecting privacy 
for personal, national, and commercial security (Massachusetts 
Secretary of State, 1987).

Given the economy of scale we face with the potential "market" 
for GIS access, however, the balance traditionally considered by 
the courts is shifting. The utility of these new tools for managing 
government's information is such that outside requests can 
predictably reach a level that could severely limit any control 
over staff time and the agency's budget. The balance is also 
significantly affected by the ever increasing costs to taxpayers 
to meet the increasing costs of increasing access. Automated 
information management changes the impact of the old policy 
in ways that require immediate correction. The refinement of 
outdated policies in the case of GIS can be accomplished eventually 
through statutory changes, but currently requires an interim 
strategy, one that involves the creation of a defensible course 
of conduct under the current open records statutes and case 
law.

The dilemma facing organizations in the distribution of CIS 
products and services is illustrated in Figure 2.

Two basic and quite diverse policy approaches visible today

Public Records Propri«i»rr Producu. Privacy Issues Services, Publications

• R e k u t  Tune D tidUnej

• R e k x jt  for Nominal Cons

• Release Subject to Statistical 
Analysis (Redaction)

•Limit or P cfu se Release

Fig. 2.

in different jurisdictions are being used by policymakers to meet 
the requirements of the applicable state open records law (Archer, 
1988):

(1) Find a statutory basis to refuse as many requests as possible.

An agency faced with dealing with open records requests at their 
own expense in terms of staff time, capital investment in the 
system, and especially operation and maintenance costs has little 
incentive to operate as a utilitarian information processor. Absent 
cost recovery options, a CIS manager could elsct to refuse as 
many requests as possible on any basis they can invent that 
could meet specified statutory open records exceptions. These 
might include, "...the information is not final, the information 
requires proprietary software, the information is not available in 
the form requested, the request is not specific enough to identify 
the record, etc." The open records provisions in this scenario 
are utilized as a stick to force the resisting agency to gvant access 
on a case by case basis, and the exceptions are used as a defense 
necessary to protect the custodial agency from becoming an 
unaffordable service bureau. Information access becomes a black- 
and-white issue: release information for nominal costs, or withhold 
information and be subjected to severe judicial scrutiny. Creative 
applications that could benefit the entire community are never 
explored.

(2) Establish a defendable policy to grant requests for information 
and to address cost recovery issues in this policy.

The context in which many CIS administrators are planning for 
record/product distinctions is one in which the broadest possible 
access to products and services is to be offered. A defensible 
course of conduct, based on existing statutes and legal 
precendents, can establish the primary difference between records 
and products. This dear differentiation will promote broader access 
and will merit more favorable judicial treatment than efforts to 
restrict information. Control of frivolous requests, control of timing 
access to the GIS that does not interfere with governmental duties, 
and funding for system operations, maintenance, and expansion 
become available policy choices for the particular jurisdiction. 
Promotion of GIS use by the custodian for the entire community 
becomes the guiding policy.

Most GIS managers would like lo grant broader access to 
information, as described above in Approach 2, but they must 
be able to afford the exercise. Approach 1 is a convenient policy 
to pursue, because it results in less expenditures from the 
organization's budget to handle the potentially large cost of 
fulfilling requests for CIS products. When no defendable policy 
is in place to achieve any cost recovery for system development 
or ongoing system maintenance. Approach 1 is by default the 
only realistic option for many GIS custodial agencies.

It is easy to see that maintaining a policy that would effectively 
limit access to CIS products will vastly reduce the potential tangible 
and intangible benefits of the system, and will not allow an 
agency to fully capitalize on significant investments in the CIS 
database, hardware, and software.

We make the assumption that taxpayers w:ll receive berefits 
from the implementation of a GIS if that system has been well 
designed and is managed effectively. If this assumption is correct, 
policies should support the increased use of tools provided by 
GIS and related technologies. Taxpayers, particularly those with 
a commercial purpose, have access to more and better information 
as do the public policy makers once a CIS is available for their 
service area. Wouldn't it be more acceptable for this improved 
access ability (which is in line with the underlying purpose of 
the open records laws) to be paid for in part by the users who 
will protit from the access? Then the financial roadblock to an 
expanded GIS use will be reduced, and more taxpayers will 
enjoy the Iruiis of the information management systems which 
they could not begin to afford fo initiate in the private sector.

It is in the interest of all parties to remove this incentive lor
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tlie agencies to try to limit access within the confines of the 
current statutory framework. This is possible only if we can 
make reasonable distinctions between what information is a 
"record," and what is a product, publication, custom report, 
custom map, a service, etc. A reasonable distinction must not 
erode the purposes of the open records laws -  particularly the 
accountability of government (Roitman, 1988). A reasonable 
distinction must promote the agency to in turn promote enhanced 
access for the general public. Establishing an access policy based 
on these reasonable distinctions can act as a carrot to work with 
the stick represented by the open records law. An agency that 
unreasonably limits access to government records is subject to 
being hit with an open records suit. An agency that promotes 
broad use and creative new uses for the CIS may obtain funding 
for necessary system enhancements and staff that are necessary 
to provide the service.

The most easily defended policy for distributing products from 
a GIS at this time is far from the best. This would be to simply 
grant all requests for traditional textual material in raw printout 
or map form, or deliver a database "dum p" on magnetic tape 
media when asked. Under this scenario, the agency would absorb 
the real costs of the exercise, and turn down all requests that 
don't fit a standard mode. Enhanced data, on-line access, and 
the most useful applications resulting from the spatial analysis 
made available by GIS technology are lost to the community.

A dilemma faces GIS managers who must respond to 
information requests through a strict interpretation of open 
records law. On the one hand, if the access request is analyzed 
exclusively under the open records law, and an exception category 
fits well enough to refuse access, the exception will not allow 
for subsequent sale or distribution of a wide range of potential 
GIS products. On the other hand, if the access request is met 
merely because no open records exception applies, then a 
precedent is established and no subsequent control is retained 
for similar requests in the future, no matter how burdensome 
or expensive they might prove to be.

Jurisdictions adopting the simple solution and treating all GIS 
access requests under the state's open records law are not serving 
the underlying utilitarian principles of the law as well as those 
seeking a reasonable distinction for identifiable products and 
services. They are also failing to adequately plan for the increase 
demand on these systems that will come with time. In the big 
picture, they are also not serving their taxpayers' financial 
interests as well, because they are missing the opportunity to 
distribute some of the costs to specific users, and limit the impact 
on the average taxpayer.

Those jurisdictions that are developing the distinctions between 
certain products and services and traditional records are finding 
the hidden carrot. They are finding themselves in an environment 
where it will be an advantage to promote outside access by 
educating the public as to the system's capabilities, marketing 
the existing applications to the commercial sector, looking for 
new applications and new products, and planning for staff and 
equipment to make broad access possible. They will retain the 
requisite control necessary to give priority to real records requests 
and to place governmental use ahead of commercial use of the 
system. They have increased the potential for financial survival 
of the GIS by spreading the tax burden in part to commercial 
users while providing more utility to the commercial users.

Given the state of the case law in most jurisdications, an open 
records challenge to any distinctions between records and other 
kinds of products and services is likely to have a chilling effect 
on any proposed strategy lo allow for cost recovery. However, 
a cautiously constructed policy should be able to avoid premature 
challenges until a course of conduct can be established, 
regulations formulated, and eventual statutory changes made 
with a more discriminating breakdown of what is a record and

what is not. The answer to an access request should be either 
"yes" (e.g.. It is a public record and you may have it within 
three days) or "yes, but..." (e.g., It is a service/product we 
intend to provide, and you may have it, when we have time to 
produce it, for $50). Not turning down any reasonable request 
is critical to avoiding open records challenges. This approach is 
most attractive and practical if,the custodial agency decides to 
actively provide and sell access from the CIS from the beginning.

S U MMARY

The creation of an institutional setting that will provide an 
appropriate organizational home for GIS technology requires more 
than a group of agencies that have enough funding to establish 
the initial configuration and database. GIS planners must con­
sider access policy and the limitations and opportunities that 
the particular legal setting, equipment and database configu­
ration, and demand for access provide. If access is to be con­
trolled so as to allow reasonable use of the system by the custodial 
agency, some form of purse string control must evolve. The 
opportunity to spread the tax burden of establishing the system 
should not be lost by default. If government does exercise pro­
prietary authority over GIS to establish user fees for access to 
the system, many corollary issues arise. To some extent, gov­
ernment must learn to operate as a private corporation and deal 
with marketing, liability disclaimers, and protections of pro­
prietary value from third party commercial use.

Public agencies implementing GISs and the GIS managers who 
are overseeing their operation should take public access issues 
into account at the earliest possible implementation stage. Con­
sideration of the following issues and tasks are recommended 
as significant aspects of any GIS operational plan:

• Establish support for d istingu ish ing GIS products and services from 
pub lic records by in c lud ing  house counsel or the agency records 
custod ian in the GIS p lann ing process

• Gain an understanding o f known, probable, and potential CIS users, 
and a long-term perspective on the potentia l "m arke t" for partic­
u la r GIS products and services in  the community.

• Develop a thorough understand ing  of the open records ru les for 
the ju r isd ic tio n , and estab lish  operating procedures and provide 
sta ff tra in ing to assure no abuse o f records access w ill occur. Define 
particu lar p roducts and services and libera lly  treat a ll unciassifi- 
able requests as records requests.

• Develop an in itia l lis t o f computer r .o d u c ts  and services based 
on past and projected requests for maps and special ana lysis from 
other pub lic agencies and the p rivate sector.

• Develop a schedu le for product and service ava ilab ility , and w ork 
w ith  the iden tified  major users in  the developm ent of required 
CIS applications.

• Based on local po licy, make a decision about whether pricing CIS 
access is to ach ieve reasonable contro l over ''ou tside u se ,"  or 
w hether cost recovery is a major objective.

• Develop a fee struc tu re for produces and services based on the 
actual and estim ated costs for the CIS over a defined time period

• Estab lish CIS on-line access or CIS product ava ilab ility  conditions 
by contract, subscrip tion agreement, etc ., w ith  particu lar attention 
to d isc la im ing product liab ility  or d u ty  o f care as appropriate

• Codify course of conduct for CIS access once a clear line between 
records and GIS products can be estab lished: u se r fees, de fin ition s 
o f particu la r p roducts and serv ices, and u ser fee w a ivers or re­
ductions (e .g ., a llow ed for acadam ic research, jo u rna lism , or non­
profit use) shou ld  a ll be sub jected to regulatory review  processes

• Seek sta tu to ry modifications when c larifica tions in ligh t of the 
impact of th is new  technology are merited: defin ition  of "open 
records" (e .g ., d is tin gu ish in g  information products and services, 
treatment of in-house and licensed computer program s, "value- 
add ed ,"  etc.), express au tho rity  to estab lish the proprietary ser­
vice w ith  any pub lic utility- like checks and balances desired by 
the leg is la tive branch , and policy to support CIS access as a "sta te 
action" exception under the an titrust law  provisions

• On the national le ve l, jo in the debate over who contro ls the va lue
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of information: shou ld  the capital investm ent of the taxpayers be 
spread through user fees, or shou ld government turn  th is re­
source over to the segm ent of the private sector " in form ation in ­
d u s try "  curren tly  m aking a b id for control at the federal level; w ill 
the copyright law  or some o ther grant of federal righ ts su ffice to 
protect proprietary righ ts in databases?

• Approach the in stitu tiona l issues su rround ing information shar­
ing and the cost of the exercise early in the p lanning process w ith  
the participation o f the highest leve l policy makers in the o rgan­
ization; the major opportun ities and the major roadblocks to CIS 
implementation are a t stake.
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■  P r o v i d e s  t h a t  t h e  f e e  f o r  d u p l i c a t i n g  a n  e l e c t r o n i c  f i l e  
o r  d a t a  b a s e  m ay n o t  e x c e e d  t h e  a c t u a l  i n c r e m e n t a l  c o s t s  o f  
t h e  a g e n c y .  [ S e c t i o n  4 ,  ( c ) ]

■  R e q u i r e s  a g e n c i e s  t o  n o t i f y  t h e  S t a t e  L i b r a r y  D i s t r i b u t i o n  
a n d  D a t a  A c c e s s  C e n t e r  o f  e l e c t r o n i c  s e r v i c e s  a n d  p r o d u c t s  
o f f e r e d  t o  t h e  p u b l i c .  [ S e c t i o n  4 ,  ( e ) ]

■  P r o v i d e s  t h a t  w h e n  o f f e r i n g  o n - l i n e  a c c e s s  t o  a n  
e l e c t r o n i c  f i l e  o r  d a t a  b a s e ,  a n  a g e n c y  s h a l l  a l s o  p r o v i d e ,  
w i t h o u t  c h a r g e ,  o n - l i n e  a c c e s s  t h r o u g h  o n e  o r  m o r e  p u b l i c  
t e r m i n a l s .  [ S e c t i o n  4 ,  ( f ) ]

■  P r o v i d e s  t h a t  t h e  T e l e c o m m u n i c a t i o n s  I n f o r m a t i o n  C o u n c i l  
(T IC )  s h a l l  s u p e r v i s e  a n d  a d o p t  r e g u l a t i o n s  f o r  t h e  
i m p l e m e n t a t i o n  a n d  o p e r a t i o n  o f  t h e  s e c t i o n  b y  p u b l i c  
a g e n c i e s  o t h e r  t h a n  m u n i c i p a l i t i e s .  [ S e c t i o n  4 ,  ( g ) ]

u  P r o v i d e s  t h a t  e a c h  p u b l i c  a g e n c y  s h a l l  e s t a b l i s h e s  t h e  
f e e s  f o r  e l e c t r o n i c  s e r v i c e s  a n d  p r o d u c t s .  T h e  T IC  m ay  
c a n c e l  t h e  f e e s  e s t a b l i s h e d  b y  a  p u b l i c  a g e n c y  o t h e r  t h a n  a  
m u n i c i p a l i t y  i f  t h e  c o u n c i l  d e t e r m i n e s  t h e  f e e s  a r e  n o t  
r e a s o n a b l e .  [ S e c t i o n  4 ,  ( h ) ]

■  R e q u i r e s  t h e  T IC  t o  a d o p t  r e g u l a t i o n s  p r o v i d i n g  f o r  a n  
a p p e a l  p r o c e d u r e  f o r  a  d e n i a l  o f  a  r e q u e s t  t o  i n s p e c t  o r  
c o p y  a  p u b l i c  r e c o r d .  P r o v i d e s  t h a t  a  p e r s o n  w h o  a p p e a l s  a

. f i n a l  a d m i n i s t r a t i v e  o r d e r  t o  t h e  s u p e r i o r  c o u r t  m ay n o t  b e  
r e q u i r e d  t o  p o s t  a  b o n d  f o r  c o s t s  o n  a p p e a l .  T h i s  s e c t i o n  
d o e s  n o t  c o v e r  m u n i c i p a l i t i e s .  [ S e c t i o n  6 ]

■  P r o v i d e s  t h a t  a  p e r s o n  m ay s e e k  i n j u n c t i v e  r e l i e f  w i t h o u t  
e x h a u s t i n g  a d m i n i s t r a t i v e  r e m e d i e s .  A p e r s o n  w h o  s e e k s  s u c h  
i n j u n c t i v e  r e l i e f  m a y  n o t  b e  r e q u i r e d  t o  p o s t  a  b o n d  i n  
o r d e r  t o  b e g i n  a n  a c t i o n  f o r  i n j u n c t i v e  r e l i e f .  [ S e c t i o n  7 ]

■  A d d s  a d d i t i o n a l  c a t e g o r i e s  o f  " e l e c t r o n i c  s e r v i c e s  a n d  
p r o d u c t s " :

* p r o v i d i n g  s o f t w a r e  d e v e l o p e d  b y  a n  a g e n c y  o r  b y  a  
p r i v a t e  c o n t r a c t o r  f o r  a n  a g e n c y ;  ^
* p r o v i d i n g  m a p s  o r  o t h e r  s t a n d a r d  o r  c u s t o m i z e d  
p r o d u c t s  f r o m  a n  e l e c t r o n i c  g e o g r a p h i c  i n f o r m a t i o n  
s y s t e m .  [ S e c t i o n  8 ,  ( 1 ) (F )  a n d  ( G ) ]

■  A d d s  a  d e f i n i t i o n  o f  " p u b l i c  a g e n c y . "  P u b l i c  a g e n c i e s  
i n c l u d e  a l l  a d m i n i s t r a t i v e  e n t i t i e s  o f  t h e  e x e c u t i v e ,  
j u d i c i a l ,  a n d  l e g i s l a t i v e  b r a n c h e s  o f  s t a t e  g o v e r n m e n t  a n d  
m u n i c i p a l i t i e s ;  t h e  U n i v e r s i t y  o f  A l a s k a ,  t h e  A l a s k a  S t a t e  
H o u s i n g  A u t h o r i t y ,  a n d  t h e  A l a s k a  R a i l r o a d .  [ S e c t i o n  8 ,  ( 5 ) ]

■  M o d i f i e s  t h e  d e f i n i t i o n  o f  "p u b l i c  r e c o r d s "  t o  i n c l u d e  
i t e m s  d e v e l o p e d  o r  r e c e i v e d  b y  a  p r i v a t e  c o n t r a c t o r  f o r  a n  
a g e n c y .  [ S e c t i o n  8 ,  ( 6 ) ]

J T / V r E ,  r e r t P * - * ? *  * <hc=»T C l r
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■  P r o v i d e s  t h a t  p r o p r i e t a r y  s o f t w a r e  p r o g r a m s  a r e  n o t  
" p u b l i c  r e c o r d s . "  [ S e c t i o n  8 ,  ( 6 ) ]

M R e q u i r e s  s t a t e  a g e n c i e s  t o  i n f o r m  i n d i v i d u a l s  i f  p e r s o n a l  
i n f o r m a t i o n  a b o u t  t h e m  w i l l  b e  s u b j e c t  t o  p u b l i c  d i s c l o s u r e .  
T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  m u n i c i p a l i t i e s .  [ S e c t i o n  1 3 ]

■  P r o v i d e s  t h a t  a  s t a t e  a g e n c y  o r  m u n i c i p a l i t y  m ay h o l d  
c o p y r i g h t  f o r  s o f t w a r e  c r e a t e d  b y  i t  o r  d e v e l o p e d  f o r  i t  b y  
a  p r i v a t e  c o n t r a c t o r .  [ S e c t i o n s  1 1  a n d  1 3 ]

■  M a k e s  o t h e r  m i n o r  a n d  c o n f o r m i n g  a m e n d m e n t s .

T h a n k  y o u  a g a i n  f o r  y o u r  h e l p  a n d  i n t e r e s t .  I f  y o u  a r e  
u n a b l e  t o  p a r t i c i p a t e  a t  t h e  p u b l i c  h e a r i n g  F e b .  1„ p l e a s e  
f e e l  f r e e  t o  p h o n e  me o r  M a ry  C o r e  o f  my s t a f f  w i t h  y o u r  
c o m m e n t s  ( 4 6 5 - 4 9 9 8 ) .  W r i t t e n  c o m m e n t s  m ay b e  s u b m i t t e d  t o  
R e p .  B o u c h e r ,  c h a i r  o f  t h e  S t a t e  A f f a i r s  C o m m i t t e e ,  o r  t o  me  
a t  P . O .  B o x  V ,  J u n e a u ,  AK 9 9 8 1 1 .



A M E N D E D  I N  S E N A T E  A U G U S T  2 1 , 1 9 8 9  

A M E N D E D  I N  A S S E M B L Y  J U N E  1 9 , 1 9 8 9  
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i n f o r m a t i o n .

E x i s t i n g  l a w  s p e c i f i e s  p r o c e d u r e s  f o r  t h e  c o l l e c t i o n ,  

m a i n t e n a n c e ,  a n d  d i s s e m i n a t i o n  o f  p e r s o n a l  i n f o r m a t i o n  

m a i n t a i n e d  b y  a n y  s t a t e  a g e n c y ,  a s  d e f i n e d ,  f o r  t h e  p u r p o s e  

o f  p r o t e c t i n g  t h e  p r i v a c y  o f  i n d i v i d u a l s  a n d  l i m i t i n g  t h e  

d i s s e m i n a t i o n  o f  p e r s o n a l  i n f o r m a t i o n .

T h i s  b i l l  w o u l d  r e q u i r e ,  a m o n g  o t h e r  t h i n g s ,  n o t i f i c a t i o n ,  a s  

s p e c i f i e d ,  t o  t h e  i n d i v i d u a l  t h a t  p e r s o n a l  i n f o r m a t i o n ,  a s  

d e f i n e d ,  i s  b e i n g  c o l l e c t e d  ' / ■ :  . J i d  d i s t r i b u t e d  f o r  c o m m e r c i a l  

p u r p o s e s ,  a s  d e f i n e d ,  d i s c l o s u r e  o f  t h e  i d e n t i t y  o f  a n y  3 r d  

p e r s o n s  t o  w h o m  t h a t  i n f o r m a t i o n  i s  c o l l e c t e d  f o r  o r  

d i s t r i b u t e d  t o ,  a n d  w o u l d  a l s o  r e q u i r e  t h a t  t h e  i n d i v i d u a l  b e
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p r o v i d e d  a  t r u e  c o p y  o f  t h e  i n f o r m a t i o n  b e i n g  p r o v i d e d  u p o n  

h i s  o r  h e r  r e q u e s t  a n d  t h a t  p e r s o n a l  i n f o r m a t i o n  i n  a  d a t a  

d o s s i e r ,  a s  d e f i n e d ,  b e  a c c o r d e d  t h e  s a m e  l e g a l  p r o t e c t i o n s  a s  

t h e  m o s t  s e c u r e  i n f o r m a t i o n ,  a s  s p e c i f i e d .

T h i s  b i l l  w o u l d  a l s o  e s t a b l i s h  t h a t  e v e r y  i n d i v i d u a l  a b o u t  

w h o m  p e r s o n a l  i n f o r m a t i o n  i s  b e i n g  c o l l e c t e d  a n d  d i s t r i b u t e d  

h a s  c e r t a i n  r i g h t s ,  a m o n g  o t h e r  t h i n g s ,  i n c l u d i n g  t h e  r i g h t  t o  

i n s p e c t  a l l  r e c o r d s  a n d  s o u r c e s  o f  i n f o r m a t i o n ,  m a k e  

c o r r e c t i o n s ,  a s  s p e c i f i e d ,  a n d  t h e  r i g h t  t o  i n q u i r e  a n d  b e  

n o t i f i e d  a s  t o  w h e t h e r  a n y  p e r s o n ,  o r g a n i z a t i o n ,  o r  e n t i t y  

m a i n t a i n s  a  r e c o r d  a b o u t  h i m s e l f  o r  h e r s e l f .

T h i s  b i l l  w o u l d  a l s o  p r o v i d e  t h a t ,  a n y  p e r s o n  w h o  u s e s  a  

c o m p u t e r  n e t w o r k ,  a s  d e f i n e d ,  w i t h  p r e s c r i b e d  e x c e p t i o n s ,  t o  

c o l l e c t  O f  a n d  d i s t r i b u t e  p e r s o n a l  i n f o r m a t i o n  i n  a  m a n n e r  

o t h e r  t h a n  a s  s p e c i f i e d  i n  t h i s  a c t ,  a s  d e f i n e d ,  a b o u t  a n  

i n d i v i d u a l  i s  l i a b l e  t o  h i m  o r  h e r  i n  a n  a m o u n t  e q u a l  t o  t h e  

s u m  o f  a l l  o f  t h e  f o l l o w i n g :  ( 1 )  a n y  a c t u a l  d a m a g e s  s u s t a i n e d  

b y  t h a t  i n d i v i d u a l  o r  $ 5 0 0 ,  w h i c h e v e r  i s  g r e a t e r ,  e x c e p t  i n  a  

c l a s s  a c t i o n ,  a n d ,  ( 2 )  t h e  c o s t s  o f  a n y  s u c c e s s f u l  a c t i o n  

t o g e t h e r  w i t h  r e a s o n a b l e  a t t o r n e y ’ s  f e e s .  T h e  c o u r t  m a y  a l s o  

e n j o i n  a n y  p e r s o n ,  o r g a n i z a t i o n ,  o r  e n t i t y  t h a t  f o i l s  t o  c o m p l y  

w i t h  t h i s  a c t  a n d  m a y  m a k e  a n y  o r d e r  o r  j u d g m e n t ,  a s  

s p e c i f i e d .

T h i s  b i l l  w o u l d  a l s o  m a k e  a  d e c l a r a t i o n  o f  l e g i s l a t i v e  i n t e n t

V o t e :  m a j o r i t y .  A p p r o p r i a t i o n :  n o .  F i s c a l  c o m m i t t e e :  n o .  

S t a t e - m a n d a t e d  l o c a l  p r o g r a m :  n o .

T h e  p e o p l e  o f  t h e  S t a t e  o f  C a l i f o r n i a  d o  e n a c t i s  f o l l o w s :

1  S E C T I O N  1 .  C h a p t e r  2  ( c o m m e n c i n g  w i t h  S e c t i o n

2  1 7 9 8 . 8 0 )  i s  a d d e d  t o  T i t l e  1 . 8  o f  P a r t  4  o f  D i v i a o n  3  o f  t h e

3  C i v i l  C o d e ,  t o  r e a d :

4
5  C h a p t e r  2 .  T h e  P e r s o n a l  I n f o r m a t i o n

6  I n t e g r i t y  A c t  o f  1 9 8 9

7

8  A r t i c l e  1 .  G e n e r a l  P r o v i s i o n s  a n d  L e g i s l a t i v e  F i n d i n g s

9

1 0  1 7 9 8 . 8 0 .  T h i s  c h a p t e r  s h a l l  b e  k n o w n  a n d  m a y  b e

1 1  c i t e d  a s  t h e  P e r s o n a l  I n f o r m a t i o n  I n t e g r i t y  A c t  o f  1 9 8 9 .



1  1 7 9 8 . 8 1 .  T h e  L e g i s l a t u r e  h e r e b y  f i n d s  a n d  d e c l a r e s

2  t h e  ;

3  ( a )  I n  a  d e m o c r a t i c  s o c i e t y ,  r i g h t s  a r e  b e s t o w e d  e »

4  i n h e r e n t  t o  i n d i v i d u a l s ,  a n d  t h a t  a m o n g  t h e s e  r i g h t s  i s  t h e

5  r i g h t  t o  p r i v a c y ,  a s  d e c l a r e d  i n  S e c t i o n  1  o f  A r t i c l e  I  o f  t h e

6  C a l i f o r n i a  C o n s t i t u t i o n .

7  ( b )  F o r  t h e  i n d i v i d u a l  t o  b e  a b l e  t o  e x e r c i s e  t h e  r i g h t

8  t o  p r i v a c y ,  t h e  i n d i v i d u a l  m u s t  b e  a b l e  t o  c h o o s e  w h e n  t o

9  r e l e a s e  p e r s o n a l  i n f o r m a t i o n ,  a n d  t o  w h o m ;  a n d  t h a t

1 0  r e a s o n a b l e  l a w s  r e q u i r i n g  t h e  i n d i v i d u a l  t o  s u r r e n d e r

1 1  s u c h  c o n t r o l  s h o u l d  b e  p r o p o u n d e d  a n d  e n f o r c e d  o n l y

1 2  w h e n  i t  i s  d e e m e d  a b s o l u t e l y  n e c e s s a r y  f o r  s o c i e t y ’ s

1 3  w e l f a r e .

1 4  ( c )  I n  a n  a g e  o f  c o m p u t e r  n e t w o r k s  a n d  g l o b a l

1 5  t e l e c o m m u n i c a t i o n s ,  t h e  i n t e g r i t y  o f  t h e  p e r s o n  i s  o n l y  a s

1 6  s e c u r e  a s  t h e  i n t e g r i t y  o f  t h e  i n f o r m a t i o n  a b o u t  t h e

1 7  p e r s o n  w h i c h  m a y  b e  c o f l e c t e d  a n d  d i s t r i b u t e d  v i a  t h e s e

1 8  p r o l i f e r a t i n g  i n f o r m a t i o n  t e c h n o l o g i e s ;  a n d  t o  t h i s  e n d ,

1 9  t h e  L e g i s l a t u r e  h a s  c a u s e d  t h i s  l e g i s l a t i o n  t o  b e  e n a c t e d .

2 0

2 1  A r t i c l e  2 .  D e f i n i t i o n s

2 2

2 3  1 7 9 8 . 8 2 .  A s  u s e d  i n  t h i s  c h a p t e r :

2 4  ( a )  " P e r s o n a l  i n f o r m a t i o n "  m e a n s  a n y  i n d i v i d u a l l y

2 5  i d e n t i f i a b l e  i n f o r m a t i o n  o b t a i n e d  t h r o u g h  a  c o m m e r c i a l

2 6  t r a n s a c t i o n  f o r  p e r s o n a l ,  f a m i l y ,  o r  h o u s e h o l d  p u r p o s e s  o r

2 7  t h r o u g h  a n  e x c h a n g e  o f  i n f o r m a t i o n  w i t h  t h e  s t a t e  o r

2 8  l o c a l  g o v e r n m e n t s  f r o m  w h i c h  j u d g m e n t s  c a n  b e  m a d e

2 9  a b o u t  a n  i n d i v i d u a l ’ s  c h a r a c t e r ,  h a b i t s ,  a v o c a t i o n s ,

3 0  f i n a n c e s ,  o c c u p a t i o n ,  g e n e r a l  r e p u t a t i o n ,  c r e d i t ,  h e a l t h ,

3 1  o r  a n y  o t h e r  p e r s o n a l  c h a r a c t e r i s t i c s .

3 2  ( b )  “ P e r s o n a l  i n f o r m a t i o n  ”  d o e s  n o t  m e a n :

3 3  ( 1 )  A n  i n d i v i d u a l ' s  n a m e  a n d  a d d r e s s .

3 4  { 2 )  A n  i n d i v i d u a l ' s  t e l e p h o n e  n u m b e r  I f  t h e  t e l e p h o n e

3 5  n u m b e r  i s  p u b l i s h e d  i n  a  c u r r e n t  t e l e p h o n e  d i r e c t o r y .

3 6  ( 3 )  D i s c l o s u r e s  f r o m  p u b l i c  r e c o r d s  r e l a t i n g  t o  l a n d

3 7  a n d  l a n d  t i t l e s .

3 8  ( c )  " C o m p u t e r  n e t w o r k ’ * m e a n s  t w o  o r  m o r e

3 9  c o m p u t e r s  j o i n e d  b y  a  t e l e p h o n e  l i n e ,  c o a x i a l  c a b l e ,  f i b e r

4 0  o p t i c  c a b l e ,  a n y  o t h e r  c o n n e c t i n g  c a b l e ,  o r  r a d i o



1  t r a n s m i t t e r s  f o r  t h e  e x c h a n g e  o f  d a t a .
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3  ( d )  “ D a t a  d o s s i e r ”  m e a n s  a  c o l l e c t i o n  o f  r e c o r d s ,

4  d o c u m e n t s ,  i m a g e s ,  o r  o t h e r  d e v i c e s  u s e d  t o  s t o r e

5  p e r s o n a l  i n f o r m a t i o n  a b o u t  a n  i n d i v i d u a l .

6  <*)■

7  ( e )  “ C o m m e r c i a l  p u r p o s e ”  m e a n s  a n y  p u r p o s e  w h i c h

8  h a s  f i n a n c i a l  g a i n  a s  a  m a j o r  o b j e c t i v e .  I t  d o e s  n o t  i n c l u d e

9  t h e  g a t h e r i n g  o r  d i s s e m i n a t i o n  o f  n e w s w o r t h y  f a c t s  b y  a

1 0  p u b l i s h e r  o r  b r o a d c a s t e r .  .  .

1 1  1 7 9 8 . 8 3 .  A n y  p e r s o n  u s i n g  a  c o m p u t e r  n e t w o r k  t o

1 2  c o l l e c t  o r  a n d  d i s t r i b u t e  p e r s o n a l  i n f o r m a t i o n  a b o u t  a n

1 3  i n d i v i d u a l  f o r  c o m m e r c i a l  p u r p o s e s  s h a l l  d o  a i l  o f  t h e

1 4  f o l l o w i n g :

1 5  ( 1 )  N o t i f y  t h e  i n d i v i d u a l  w i t h i n  s e v e n  d a y s  f r o m  t h e

1 6  d a t e  t h a t  p e r s o n a l  i n f o r m a t i o n  i s  f i r s t  c o l l e c t e d  o r

1 7  d i s t r i b u t e d .  I f  t h e  p e r s o n a l  i n f o r m a t i o n  i s  b e i n g  c o l l e c t e d

1 8  f o r  o r  d i s t r i b u t e d  t o  a  t h i r d  p e r s o n ,  t h e  i d e n t i t y  o f  t h e

1 9  t h i r d  p e r s o n  s h a l l  b e  p r o v i d e d  t o  t h e  i n d i v i d u a l  a s  p a r t  o f

2 0  t h i s  n o t i c e .  T h e  n o t i c e  s h a l l  i n c l u d e  a  s t a t e m e n t  o f  t h e

2 1  i n d i v i d u a l ’ s  r i g h t  o f  a c c e s s  t o  r e c o r d s  c o n t a i n i n g  p e r s o n a l

2 2  i n f o r m a t i o n  w h i c h  a r e  m a i n t a i n e d  b y  t h e  p e r s o n ,

2 3  o r g a n i z a t i o n ,  o r  e n t i t y .

2 4  ( 2 )  P r o v i d e ,  u p o n  r e q u e s t  o f  t h e  i n d i v i d u a l ,  a t r u e

2 5  c o p y  o f  a l l  p e r s o n a l  i n f o r m a t i o n  s o  c o l l e c t e d  o r

2 6  d i s t r i b u t e d .

2 7  ( 3 )  A c c o r d  a l l  p e r s o n a l  i n f o r m a t i o n  c o n t a i n e d  i n  a

2 8  d a t a  d o s s i e r  t h e  s a m e  l e g a l  p r o t e c t i o n s ,  i n c l u d i n g  a l l

2 9  n o t i c i n g  a n d  d i s c l o s u r e  r e q u i r e m e n t s ,  a s  i s  r e q u i r e d  f o r

3 0  t h e  m o s t  s e c u r e  i n f o r m a t i o n  w i t h i n  t h e  d o s s i e r .

3 1  ( 4 )  M a i n t a i n  t h e  s o u r c e  o r  s o u r c e s  o f  t h e  p e r s o n a l

3 2  i n f o r m a t i o n .

3 3  ( 5 )  P e r m i t  t h e  i n s p e c t i o n  o f  a l l  r e c o r d s  a n d  s o u r c e s  o f

3 4  i n f o r m a t i o n  b y  t h e  p e r s o n  a b o u t  w h o m  i n f o r m a t i o n  i s

3 5  b e i n g  c o l l e c t e d .

3 6  ( 6 )  P e r m i t  a n  i n d i v i d u a l  t o  r e q u e s t  i n  w r i t i n g  a n

3 7  a m e n d m e n t  o f  a  r e c o r d  a n d ,  s h a l l  w i t h i n  3 0  d a y s  o f  t h e

3 8  d a t e  o f  r e c e i p t  o f  t h e  r e q u e s t :

3 9  ( A )  M a k e  e a c h  c o r r e c t i o n  i n  a c c o r d a n c e  w i t h  t h e

4 0  i n d i v i d u a l ' s  r e q u e s t  o f  a n y  p o r t i o n  o f  a  r e c o r d  w h i c h  t h e



0  I  i n d i v i d u a l  b e l i e v e s  i s  n o t  a c c u r a t e ,  r e l e v a n t ,  t i m e l y ,  o r

2  c o m p l e t e  a n d  i n f o r m  t h e  i n d i v i d u a l  o f  t h e  c o r r e c t i o n s

3  m a d e  i n  a c c o r d a n c e  w i t h  h i s  o r  h e r  r e q u e s t ;  o r

4  ( B )  I n f o r m  t h e  i n d i v i d u a l  o f  i t s  r e f u s a l  t o  a m e n d  t h e

5  r e c o r d  i n  a c c o r d a n c e  w i t h  t h e  i n d i v i d u a l ' s  r e q u e s t ,  t h e

6  r e a s o n  f o r  t h e  r e f u s a l ;  a n d  s h a l l  c l e a r l y  n o t e  a n y  p o r t i o n

7  o f  t h e  r e c o r d  w h i c h  i s  d i s p u t e d  a n d  s h a l l  i n c l u d e  t h e

™  8  i n d i v i d u a l ' s  c o n c i s e  s t a t e m e n t  o f  d i s a g r e e m e n t

9  1 7 9 8 . 8 4 .  ( a )  A n y  p e r s o n  w h o  u s e s  a  c o m p u t e r

1 0  n e t w o r k  t o  c o l l e c t  m  a n d  d i s t r i b u t e  p e r s o n a l  i n f o r m a t i o n

1 1  i n  a  m a n n e r  o t h e r  t h a n  a s  s p e c i f i e d  i n  t h i s  c h a p t e r  i s  l i a b l e

1 2  t o  t h e  i n d i v i d u a l  a b o u t  w h o m  t h e  p e r s o n a l  i n f o r m a t i o n

1 3  p e r t a i n s  i n  a n  a m o u n t  e q u a l  t o  t h e  s u m  o f  a l l  t h e

1 4  f o l l o w i n g :  •

1 5  ( 1 )  A n y  a c t u a l  d a m a g e s  s u s t a i n e d  b y  t h e  i n j u r e d

1 6  i n d i v i d u a l  a s  a  r e s u l t  o f  t h e  c o l l e c t i o n  o r  d i s t r i b u t i o n  o r ,

1 7  e x c e p t  i n  t h e  c a s e  o f  c l a s s  a c t i o n s ,  f i v e  h u n d r e d  d o l l a r s

1 8  ( $ 5 0 0 ) ,  w h i c h e v e r  s u m  i s  g r e a t e r .

1 9  ( 2 )  I n  t h e  c a s e  o f  a n y  s u c c e s s f u l  a c t i o n  t o  e n f o r c e  a n y

•
 2 0  l i a b i l i t y  u n d e r  t h i s  c h a p t e r ,  t h e  c o s t s  o f  t h e  a c t i o n  

2 1  t o g e t h e r  w i t h  r e a s o n a b l e  a t t o r n e y ’ s  f e e s  a s  d e t e r m i n e d

2 2  b y  t h e  c o u r t

2 3  ( b )  T h e  c o u r t  m a y  e n j o i n  a n y  p e r s o n ,  o r g a n i z a t i o n ,  o r

• 2 4  e n t i t y  t h a t  f a i l s  t o  c o m p l y  w i t h  t h i s  c h a p t e r ,  a n d  m a y

£  2 5  m a k e  a n y  o r d e r  o r  j u d g m e n t  a s  m a y  b e  n e c e s s a r y  t o

2 6  p r e v e n t  a n y  p r a c t i c e s  w h i c h  v i o l a t e  t h i s  c h a p t e r .

2 7  1 7 9 8 . 8 5 .  T h i s  a c t  s h a l l  n o t  a p p l y  t o  t h e  f o l l o w i n g :

2 8  ( a )  T h e  c o l l e c t i o n  o f  a n d  d i s t r i b u t i o n  w i t h i n  o r  b y  a n

2 9  o r g a n i z a t i o n ,  p e r s o n ,  o r  e n t i t y  o f  p e r s o n a l  i n f o r m a t i o n

3 0  a b o u t  a n  i n d i v i d u a l  i f  a l l  o f  t h e  f o l l o w i n g  c o n d i t i o n s  a r e

3 1  m e t :

3 2  ( 1 )  T h e  i n d i v i d u a l  v o l u n t a r i l y  p r o v i d e s ,  o r  a u t h o r i z e s

C
3 3  a n o t h e r  p e r s o n ,  o r g a n i z a t i o n ,  o r  e n t i t y  t o  p r o v i d e ,  t h e  

3 4  p e r s o n a l  i n f o r m a t i o n  t o  t h e  o r g a n i z a t i o n ,  p e r s o n ,  o r

3 5  e n t i t y  a n d  s i g n s  a  w r i t t e n  n o t i c e  t o  t h a t  e f f e c t .

3 6  ( 2 )  A t  t h e  t i m e  t h e  i n d i v i d u a l  p r o v i d e s ,  o r  a u t h o r i z e s

3 7  a n o t h e r  p e r s o n ,  o r g a n i z a t i o n ,  o r  e n t i t y  t o  p r o v i d e ,  t h e

3 8  p e r s o n a l  i n f o r m a t i o n  t o  t h e  o r g a n i z a t i o n ,  p e r s o n ,  o r

3 9  e n t i t y ,  t h e  i n d i v i d u a l  i s  n o t i f i e d  i n  w r i t i n g  o f  t h e  i n t e n d e d

4 0  u s e s  o f  t h e  p e r s o n a l  i n f o r m a t i o n  a n d  t h e  n a m e s  o f  o t h e r
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1  p e r s o n s  o r  t y p e s  o f  o r g a n i z a t i o n s ,  p e r s o n s ,  o r  e n t i t i e s  t o

2  w l i i c h  t h e  p e r s o n a l  i n f o r m a t i o n  m a y  b e  d i s t r i b u t e d .

3  ( 3 )  T h e  n o t i f i c a t i o n  p r o v i d e d  b y  t h e  p e r s o n ,

4  o r g a n i z a t i o n ,  o r  e n t i t y  t o  t h e  i n d i v i d u a l  i s  s u p p l e m e n t e d

5  b y  w r i t t e n  n o t i c e  t o  t h e  i n d i v i d u a l  i f  t h e  p e r s o n a l

6  i n f o r m a t i o n  i s  b e  p r o v i d e d  t o  p e r s o n s  o r  t y p e s  o f

7  o r g a n i z a t i o n s ,  p e r s o n s ,  o r  e r i t i t i e s  o t h e r  t h a n  t h o s e  a b o u t

8  w h i c h  t h e  i n d i v i d u a l  w a s  i n i t i a l l y  n o t i f i e d .

9  ( 4 )  T h e  o r g a n i z a t i o n  d o e s  n o t  c o l l e c t  o r  a n d  d i s t r i b u t e

1 0  t h e  p e r s o n a l  i n f o r m a t i o n  a b o u t  t h e  i n d i v i d u a l  f o r

1 1  p u r p o s e s  o t h e r  t h a n  t h o s e  a b o u t  w h i c h  t h e  i n d i v i d u a l  i s

1 2  n o t i f i e d .

1 3  (b) T h e  c o l l e c t i o n  e r  a n d  d i s t r i b u t i o n  o f  p e r s o n a l

1 4  i n f o r m a t i o n  b y  a  p e r s o n ,  o r g a n i z a t i o n ,  o r  e n t i t y  l e g a l l y

1 5  a u t h o r i z e d ,  a n d  a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e

1 6  a u t h o r i z a t i o n ,  t o  c o l l e c t  a n d  d i s t r i b u t e  p e r s o n a l

1 7  i n f o r m a t i o n ,  a s  p r e s c r i b e d ,  a n d  f o r  t h e  p u r p o s e s

1 8  i n t e n d e d ,  b y  s t a t e  o r  f e d e r a l  l a w .  T h e s e  o r g a n i z a t i o n s ,

1 9  p e r s o n s ,  o r  e n t i t i e s  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o :

2 0  ( 1 )  S t a t e  a n d  l o c a l  g o v e r n m e n t a l  a g e n c i e s ,  i n c l u d i n g

2 1  l a w  e n f o r c e m e n t  a g e n c i e s  a n d  c o u r t s .

2 2  ( 2 )  C r e d i t  r e p o r t i n g  a g e n c i e s  w h i c h  c o l l e c t  a n d

2 3  d i s t r i b u t e  p e r s o n a l  i n f o r m a t i o n ,  p r o v i d e d  t h a t  t h e y

2 4  r e p o r t  t h e  c o l l e c t i o n  a n d  d i s t r i b u t i o n  o f  t h i s  p e r s o n a l

2 5  i n f o r m a t i o n  i n  c o m p l i a n c e  w i t h  t h e  r e g u l a t i o n s  o f  t h e

2 6  f e d e r a l  F a i r  C r e d i t  R e p o r t i n g  A c t  ( 1 5  U . S . C .  S e c .  1 6 8 1

2 7  a n d  f o l l o w i n g )  a n d  t h e  C o n s u m e r  C r e d i t  R e p o r t i n g

2 8  A g e n c i e s  A c t  ( T i t l e  1 . 6  ( c o m m e n c i n g  w i t h  S e c t i o n

2 9  1 7 8 5 . 1 )  o f  P a r t  4  o f  D i v i s i o n  3 ) ,

3 0  ( 3 )  I n v e s t i g a t i v e  c o n s u m e r  r e p o r t i n g  a g e n c i e s .

3 1  ( 4 )  L i c e n s e d  p r i v a t e  i n v e s t i g a t o r s .

3 2  ( 5 )  R e g u l a t e d  f i n a n c i a l  i n s t i t u t i o n s ,  i n c l u d i n g  b a n k s ,

3 3  s a v i n g s  a n d  l o a n s ,  t h r i f t s ,  i n d u s t r i a l  l o a n  c o m p a n i e s ,

3 4  p e r s o n a l  p r o p e r t y  b r o k e r s ,  c o n s u m e r  f i n a n c e  l e n d e r s ,

3 5  a n d  c o m m e r c i a l  f i n a n c e  l e n d e r s .

3 6  ( 6 )  P u b l i c  u t i l i t i e s .

3 7  ( 7 )  P r o v i d e r s  o f  h e a l t h  c a r e ,  a s  d e f i n e d  i n  s u b d i v i s i o n

3 8  ( d )  o f  S e c t i o n  5 6 . 0 5 ,

3 9  ( 8 )  A  n o n g o v e r n m e n t a l  o r g a n i z a t i o n  w h i c h  r e g u l a t e s

4 0  p r o f e s s i o n a l  p r a c t i t i o n e r s  a n d  w h i c h  c o l l e c t s  e r  a n d



*

1  d i s t r i b u t e s  i n f o r m a t i o n  a b o u t  t h o s e  p r o f e s s i o n a l

2  p r a c t i t i o n e r s  i n  a  m a n n e r  t h a t  i s  r e g u l a t e d  b y  a  s t a t e  o r

3  f e d e r a l  a g e n c y .

4  - f O f -  A f t  e n t i t y  p o s s e s s i n g  a  t f c e n a e  e r  c e r t i f i e a i e  t t f t d w

5  C h a p t e r  i  ^ c o m m e n c i n g  w i t h  S o e t i e f t  4 8 3 4 0 ) -  e f  P a r t  6  e f

6  E K v & O f t  8  e f  t h e  I n s u r a n c e  C e d e ?  e r  f c o i l k i e o  u n d e r  t h e

7  j o i n *  o w n e r s h i p  e r  c o n t r o l  e f  t h e s e  e n t t t i e f h

8  m -

9  ( 9 )  A n  i n s u r a n c e  c o m p a n y .

1 0  ■ & &

1 1  ( 1 0 )  L i c e n s e d  r e a l  e s t a t e  b r o k e r s .

1 2  ( c )  A  s e l l e r ,  b u y e r ,  l e s s o r ,  o r  l e s s e e  o f  r e a l  p r o p e r t y  o r

1 3  a n  o r g a n i z a t i o n  t h a t  c o l l e c t s  i n f o r m a t i o n  a b o u t

1 4  t r a n s a c t i o n s  i n  r e a l  p r o p e r t y  f r o m  s e l l e r s ,  b u y e r s ,  l e s s o r s ,

1 5  o r  l e s s e e s  i f  t h e  s e l l e r ,  b u y e r ,  l e s s o r ,  o r  l e s s e e  p r o v i d i n g

1 6  t h e  i n f o r m a t i o n  h a s  g i v e n  w r i t t e n  p e r m i s s i o n  f o r  t h e

1 7  c o l l e c t i o n  a n d  d i s t r i b u t i o n  o f  t h e  i n f o r m a t i o n  r e l a t i n g  t o

1 8  t b e  t r a n s a c t i o n .

1 9  ( d )  A  s e l l e r  o r  l e s s o r  o f  p e r s o n a l  p r o p e r t y  s e r v i c e s  i f

2 0  t h e  i n d i v i d u a l  a b o u t  w h o m  t h e  p e r s o n a l  i n f o r m a t i o n  i s

2 1  b e i n g  c o l l e c t e d  h a s  b e e n  n o t i f i e d  o f  t h e  s e l l e r ’ s  o r  l e s s o r ' s

2 2  i n t e n d e d  u s e  o f  t h e  p e r s o n a l  i n f o r m a t i o n  a n d  h a s  g i v e n

2 3  w r i t t e n  p e r m i s s i o n  f o r  t h e  c o l l e c t i o n  a n d  d i s t r i b u t i o n  o f

2 4  t h e  p e r s o n a l  i n f o r m a t i o n  f o r  t h a t  s o l e  p u r p o s e .

2 5  ( e )  A  p e r s o n  c o m p i l i n g  o r  d i s t r i b u t i n g  a  m a i l i n g  l i s t

2 6  w h i c h  c o n t a i n s  o n l y  t h e  n a m e s  a n d  a d d r e s s e s  o f

2 7  i n d i v i d u a l s  a n d  w h i c h  d o e s  n o t  r e v e a l  p e r s o n a l

2 8  i n f o r m a t i o n  a s  d e f i n e d  i n  S e c t i o n  1 7 9 8 . 8 2 i f ,  a t  t h e  r e q u e s t

2 9  o f  a n  i n d i v i d u a l  a p p e a r i n g  o n  t h e  U s t ,  t h e  p e r s o n

3 0  p r o m p t l y  r e m o v e s  i r o m  t h e  l i s t  t h e  n a m e  a n d  a d d r e s s  o f

3 1  t h e  i n d i v i d u a l  a n d  i n f o r m s  t h e  i n d i v i d u a l  o f  t h e  s o w c e  o f

3 2  t h e  i n d i v i d u a l ' s  n a m e  a n d  a d d r e s s .

3 3  1 7 9 8 . 8 6 .  ( a )  N o t h i n g  i n  t h i s  c h a p t e r  s h a l l  b e

3 4  c o n s t r u e d  t o  d e n y  o r  l i m i t  a n y  r i g h t  o f  p r i v a c y  u n d e r

3 5  S e c t i o n  1  o f  A r t i c l e  I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n .

3 6  ( b )  T h e  r i g h t s ,  r e m e d i e s ,  a n d  c a u s e s  o f  a c t i o n  s e t  f o r t h

3 7  i n  t h i s  c h a p t e r  s h a l l  b e  n o n e x c l u s i v e  a n d  a r e  i n  a d d i t i o n

3 8  t o  a l l  o t h e r  r i g h t s ,  r e m e d i e s ,  a n d  c a u s e s  o f  a c t i o n  f o r

3 9  i n v a s i o n  o f  p r i v a c y ,  p r o v i d e d  i n  S e c t i o n  1  o f  A r t i c l e  I  o f

4 0  t h e  C a l i f o r n i a  C o n s t i t u t i o n .
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1  ( c )  E v e r y  i n d i v i d u a l  s h a l l  h a v e  t h e  r i g h t  t o  i n q u i r e

2  a n d  b e  n o t i f i e d  a s  t o  w h e t h e r  a n y  p e r s o n ,  o r g a n i z a t i o n ,  o r

3  e n t i t y  m a i n t a i n s  a  f e e e i ^ a b e a i f e i m f l e t f  e r  h e r a e &  e n t i t y

4  m a i n t a i n s  a  r e c o r d  o f  p e r s o n a l  i n f o r m a t i o n ,  a s  d e f i n e d  i n

5  S e c t i o n  1 7 9 8 3 2 ,  a b o u t  h i m s e l f  o r  h e r s e l f ,  u n l e s s  o t h e r w i s e

6  p r o v i d e d  b y  l a w .
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K a y  B r o w n ----------
A la s k a  S ta te  L e g is la t u r e  
H o u s e  o f  R e p r e s e n t a t iv e s

TO: H o u s e  m e m b e rs

FROM : R e p re s e n ta t iv e  K a y  B ro w

DATE: F e b ru a ry  2 8 ,

SUBJECT: C S H B  405  (F in an ce )

I w o u id  a p p re c ia te  y o u r  su p p o r t fo r  C S H B  4 0 5  (F in a n c e ) , w h ic h  d e a ls  
w ith  p u b lic  a c c e s s  to  s ta te  an d  lo c a l g o v e rn m e n t re c o rd s .  T h e  b ill 
w ill  c o m e  b e fo re  th e  H o u se  fo r  a v o te  in  th e  n e a r  fu tu re .

T h e  m a j o r  p r o v i s io n s  o f  t h e  b i l l :

• G o v e r n  a c c e s s  to  a n d  fe e s  f o r  o b t a i n i n g  p u b l i c  r e c o r d s .
T h e  p ro v is io n s  c o v e r  a ll a g e n c ie s  o f  th e  e x e c u tiv e , le g is la t iv e ,  ju d ic ia l  
b ra n c h e s  o f  s ta te  g o v e rn m e n t,  an d  o f  m u n ic ip a l i t ie s .

• E s t a b l i s h  d i s c r e t i o n a r y  a u t h o r i t y  f o r  p u b l i c  a g e n c i e s  to  
o f f e r  to  t h e  p u b l i c  e l e c t r o n i c  s e r v ic e s  a n d  p r o d u c t s ,  a n d  
c r i t e r i a  f o r  s e t t i n g  fe e s .  T h e  in te n t  is  th a t  e le c tro n ic  s e rv ic e s  and  
p ro d u c ts  w o u ld  b e  o ffe re d  i f  th e re  is s u f f ic ie n t  p u b lic  d e m a n d  to  
g e n e ra te  e n o u g h  fe e s  (p ro g ra m  re c e ip ts )  to  c o v e r  th e  c o s ts .

• A u t h o r i z e  s t a t e  a g e n c i e s  a n d  m u n i c i p a l i t i e s  to  c o p y r i g h t  
s o f t w a r e .

• A d d r e s s  p r i v a c y  r i g h t s  o f  i n d i v i d u a l s  b y  re q u ir in g  s ta te  
a g e n c ie s  to  in fo rm  in d iv id u a ls  th a t  p e r s o n a l  in fo rm a tio n  m a y  be 
s u b je c t  to  p u b lic  d is c lo su re ,  anH p ro v id in g  a  p ro c e s s  to  c o r re c t  
in a c c u ra te  p e rs o n a l in fo rm a tio n  in p u b lic  f i le s .  T h e  b il l  a lso  p ro v id e s  
th a t  in  th e  e v e n t o f  a m b ig u ity  re g a rd in g  w h e th e r  p e rs o n a l 
in fo rm a tio n  s h o u ld  be re le a s e d , th e  a m b ig u ity  m u s t be  re s o lv e d  in  
f a v o r  o f  th e  r ig h t to  p r .v a c y .

• D e f in e  t e r m s ,  in c lu d in g  " p u b lic  re c o rd s ,"  e le c tro n ic  s e rv ic e s  a n d  
p ro d u c ts ,"  a n d  " p e rs o n : 1 in fo rm a tio n ."

During Session:
P. O. Box 5 0-2661 P. O. Box V

A ncho rage , AK 99520-2661 Ju n e a u . AK 99811
(907) 27 >-0207 (907)465-4998 *22-5
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A s e c t io n a l  a n a ly s is  p re p a re d  b y  L e g is la t iv e  C o u n se l is  a t ta c h e d  fo r  
y o u r  in f o r m a t io n .

S in c e  p a s s a g e  fro m  th e  H o u se  F in a n c e  C o m m itte e , q u e s t io n s  h a v e  
a r is e n  re g a rd in g  S e c tio n  11 o f  th e  b il l ,  w h ic h  e x p a n d s  th e  
c o n f id e n t ia l i ty  p ro v is io n s  a f f e c t in g  d a ta  c o l le c te d  b y  th e  D e p a r tm e n t 
o f  F is h  a n d  G am e. I  a m  h o ld in g  a  w o r k  s e s s io n  a t  8 a .m . ,  
F r i d a y ,  M a r c h  2 , in  t h e  H o u s e  F i n a n c e  C o m m i t t e e  R o o m  to  
d i s c u s s  a n  a m e n d m e n t  to  t h i s  s e c t i o n  t h a t  w i l l  b e  o f f e r e d  
o n  t h e  H o u s e  f lo o r .

P le a s e  le t m e  k n o w  i f  I c a n  a n sw e r  an y  q u e s tio n s  a b o u t th e  b il l .  
T h a n k  y o u  fo r  y o u r  in te r e s t  a n d  su p p o r t.




