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J M a a k a  ^ C e g t i s k t u r i

R EPRESEN TA TIV E BILL HUDSON

P . O .  B O X  V  
J u n e a u .  A l a s k a  

99811
(907)405-3744 Or 4991

January 30, 1990

Hransponaiion 
Resources 

Foreign Trade

EINANCESL' BCC )M MITTEES 
DOT/PE 
C & RA

COMMITTEES:

Representative Red Boucher,
Chairman
House State Affairs Committee 
Juneau, Alaska

Dear Representative Boucher;

Enclosed is a copy of a letter together with copies of briefs 
I recently received from Rebecca Graham, Staff Attorney for 
Advocacy Services of Alaska.

Ms. Graham discusses her past efforts on behalf of incompetent 
individuals who had not received a Permanent Fund dividend.

My assertion that the Department of Revenue needs direction by 
statute is supported by the description of the Department's 
arbitrary actions relating to claims brought by Ms. Graham.

After you have reviewed this material, I hope you will agree 
to schedule HB 380 for a hearing.

Respectfully,

BH: lh

Enclosures

R E P R E S E N T I N G  

A L A S K A S  CAPITAL CITY
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January 1 8 , 1 9 9 0

R epresen ta tive  B i l l  Hudson 
P.O. Box V 
Juneau, AK 9 9 8 1 1

Attn: Landa

Re: Permanent fund dividend checks fo r  people
v i th  d i s a b i l i t i e s

Dear R epresen ta tive  Hudson:

I  spoke today v i th  Rod Moline of REACH in  Juneau about the issue  of 
people with developmental d i s a b i l i t i e s  vho miss f i l i n g  deadlines for re* 
questing  th e i r  permanent fund dividends. He c a lle d  me because he vas 
avare o f a case I  re c e n t ly  s e t t l e d  v i th  Department o f  Revenue. He 
s ta te d  th a t  your o f f ic e  i s  in te re s te d  in  in troducing  some le g i s la t io n  to 
deal v i th  th i s  problem.

I  have enclosed a copy of the b r ie f s  in  the court appeal th a t  I  brought 
on behalf  of a man v i th  mental r e ta rd a t io n .  B as ica l ly  the fa c ts  and i s ­
sues are  s e t  out in  the b r ie f  of a p p e l la n t .  A fte r  th i s  vas f i l e d ,  the 
court remanded the case back to the Department of Revenue fo r  a hearing 
to get more f a c t s .

¥e never had a hearing  on any of the is su es  because the S ta te  s e t t l e d  
v i th  my c l i e n t  and gave him h is  1 9 8 6  Permanent Fund Dividend. Subse­
quently the Department a lso  s e t t l e d  v i th  a c l i e n t  of th is  agency vho has 
a d iagnosis  of mental i l l n e s s  and had a lso  not applied  fo r  a PFD.

I  have removed the name of my c l i e n t  to p ro te c t  h is  d ig n ity  although 
th is  case i s  a public  record.

I  vould be happy to provide any more information about th i s  case or any­
thing e ls e  th a t  might be h e lp fu l  to bring about a s ta tu to r y  re so lu tio n  
to th i s .  I  do not th ink  th a t  the cu rren t po licy  of simply s e t t l i n g  v i th  
those claim ants who appeal v i l l  be f a i r  to  those vho have no vay of 
knoving th a t  th i s  i s  a v a i la b le .

S incere ly ,

Rebecca E. Graham 
S ta ff  Attorney
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A. MR. G W O U L D  BE DENIED DUE PROCESS IF 
N O T  A L L O W E D  TO PRESENT THE ISSUES IN 
THIS APPEAL.

T h e  State c o n tends that all issues raised by G 

in this a ppeal are o u t s i d e  the scope of the administrative 

p r o c e e d i n g  h e l d  b y  the Department of Revenue. The Depart­

m e n t  quotes A S  43.23.015(g) w h i c h  states in part:

A n  appeal u n d e r  this section does not 
en t i t l e  the a g g r ieved individual to a 
trial de novo. The appeal shall be 
b a s e d  on the r e cord of the administra­
tive p r o c e e d i n g  from which appeal is 
t a k e n  a n d  the scope of appeal is limited 
to m a t t e r s  c o n t a i n e d  in the record of 
the a d m i n i s t r a t i v e  proceeding.

However, Mr. G . was not represented b y  counsel at the ad­

mi n i s t r a t i v e  h e a r i n g  a n d  in fact, did not even participate 

in the h e a r i n g  in any m e a n i n g f u l  way. He was assisted b y  

Ms. B o n n i e  Darnell, t h e  A d m i n i s t r a t o r  of Full Circle Board­

ing Home, w h e r e  he lives. [Tr. 14]

Mr. G s t a t e d  his name at the outset of the

h e a r i n g  [Tr. 14] and his further involvement in the hearing 

was to o c c a s i o n a l l y  h i t  a b u t t o n  on the phone he was using. 

[See Tr. 14, 15 and 16.] It was assumed by everyone in­

vo l v e d  that Mr. G was not capable of participating any

fu rther in the hearing; the Department of Revenue allowed 

a n o t h e r  p e r s o n  to do all of his speaking for him. [Tr. at 

17] He c e r t a i n l y  was not able to develop any legal



a r g u m e n t s  as to w h y  h e  was entitled to receive his 1986 

P e r m a n e n t  F u n d  D i v i d e n d  nor was his non-lawyer assistant. 

It is indeed s u r p r i s i n g  that the Department of Revenue 

a l l o w e d  the h e a r i n g  to g o  forward under these circumstances.

W h e r e  a d e p r i v a t i o n  of a government benefit is in­

volved, the U n i t e d  S t a t e s  Supreme Court has required a high 

d e g r e e  of due process. See Goldberg v. K e l l y . 397 U.S. 254 

(1970) (requiring a p r o c e d u r e  m u c h  like a trial for depriva­

tio n  o f  w e l f a r e  b e n e f i t s ) . Certainly an entitlement program 

l i k e  the A l a s k a  P e r m a n e n t  Fund Divid e n d  rises to the level 

of r e q u i r i n g  s i m i l a r  due process protections. See Zobel v. 

W i l l i a m s . 457 U.S. 55, 60 (1982).

Since Mr. G was not able to present the con­

sti t u t i o n a l  arguments at the earlier hearing due to his dis­

ab i l i t y  and the m a n n e r  i n  w hich the hearing was conducted, 

i t  w o u l d  be a d e n i a l  of due process to dismiss the issues he

r a i s e s  now. A  m o r e  equit a b l e  solution would be to remand

the c a s e  to the D e p a r t m e n t  of Revenue for a hearing on the 

I s s u e s  r aised here if the court rules that such issues

s h o u l d  not b e  r a i s e d  at this time.

B. THIS C O U R T  HAS THE DISCRETION TO RELAX 
T H E  RU.\ES R E G A RDING ISSUES RAISED ON 
APPEAL.

As the State c o r r ectly observes, issues not raised

in the lower t r i bunal are generally waived. Vest v. First

N a tional Bank of F a i r b a n k s . 659 P . 2d 1233, 1234 n.2 (Alaska

2



1983) . However, the Alaska Supreme Court has recognized 

s o m e  except i o n s  to the general rule. In V e s t , the Court it­

self r e q u i r e d  b r i e f i n g  of an issue neither party had raised 

i n  the lower court. Id. at 1234. A n d  in Matter of L . A . M . . 

727 P . 2d 1056, 1059 (Alaska 1986), the court stated:

Unless it constitutes plain error, we 
o r d i n a r i l y  w i l l  not consider a claim of 
e r r o r  if it was not b o t h  argued in the
trial c o u r t  and properly raised on ap­
peal. (Citations omitted.] In order 
for this c o u r t  to find plain error, the 
e r r o r  m u s t  a f f e c t  substantive rights and 
be o b v i o u s l y  prejudicial. [Citation 
omitted.] A s  w e  stated in Miller v.
S e a r s . 636 P . 2d 1183, 1189 (Alaska
1981), ”[p]lain error exists where an
obvious m i s t a k e  has b e e n  made which cre­
ates a h i g h  l ikelihood that injustice 
has r e s u l t e d . 15

There the c o u r t  found p l a i n  error where a parent 

a l l e g e d  i m p r o p e r  n o t i c e  in an Indian Child Welfare Act case 

(plain error n o t  b e i n g  limited to the Criminal I'\iles as al­

l e g e d  in A p p e l l e e ' s  Brief). In o t h e r  words, where due pro­

cess w o u l d  be d e n i e d  b y  failing to allow the issue to be 

heard, the a p p e l l a t e  c o u r t  may c o n sider an issue not raised 

at the h e a r i n g  level. Further, the court has noted that 

" r e l a x a t i o n  of the a p p e llate rules might be especially ap­

p r o p r i a t e  w h e r e  a l a y m a n  represents himself." Miller v. 

C i t v  of F a i r b a n k s , 509 P . 2d 826, 829 n.8 (Alaska 1983).

In a case such as this w h e r e  the appellant was ad­

m i t t e d  by all c o n c e r n e d  to lack the ability to handle the

3



h e a r i n g  himself, the d i s m i s s a l  of his constitutional argu­

me n t s  w o u l d  b e  a d e n i a l  of due process. If this court ac­

ce p t s  that t h e  f a ctual issues w o u l d  be better addressed by 

a n  a d m i n i s t r a t i v e  hearing, r e mand is a more appropriate rem­

edy, p r e s e r v i n g  due p r o c e s s  rights, than dismissal of Mr. 

G 's c l a i m s .

II.

THE D E P A R T M E N T  OF R E V E N U E  DOES NOT PRO­
VI D E  S U F F I C I E N T  A S S I S T A N C E  TO DISABLED 
A PPLIC A N T S .

The S t a t e  has l i s t e d  some ways in w h i c h  it pro­

vi d e s  a s s i s t a n c e  to p e o p l e  w i t h  disabilities i n  applying for 

P e r m a n e n t  F u n d  D i v i d e n d s  a n d  concludes that these are suffi­

c i e n t  u nder A S  4 3 . 2 3 . 0 5 5  (4) w h i c h  requires such assistance. 

However, the m e t h o d s  of assis t a n c e  listed by the Department 

a r e  c o m p l e t e l y  i n a d e q u a t e  for a p erson with a mental dis­

ability. W i t h o u t  a n  o u t r e a c h  p r o g r a m  of some kind, it would 

b e  imposs i b l e  f o r  a p e r s o n  w i t h o u t  the capability to read to 

e v e n  k n o w  that it w a s  time to m a k e  an application. Another 

a l t e r n a t i v e  is to leave o p e n  the filing deadline for all 

t h o s e  p eople w h o  are i n c a p a b l e  of knowing of their entitle­

m e n t  to a P e r m a n e n t  F u n d  Dividend. But to merely state that 

w h e n  a person c o n t a c ts the D e p a r t m e n t  of Revenue, they will 

b e  g i v e n  a s s i s t a n c e  m i s u n a e r s t a n d s  the nature of many dis­

abilities. U n l e s s  e v e r y  d e v e l o p m e n t a l l y  disabled person in 

the state of A l a s k a  w e r e  in a care-taking relationship or

4



h a d  a legal guardian, the system contemplated b y  the State 

i n  its brief w o u l d  n o t  work.

C o n t r a r y  to the State's position, this is a ques­

t i o n  of law w h i c h  s h o u l d  be evaluated by this c o u r t  under 

t h e  substantial e v i d e n c e  test. Kellv v. Zamarello. 486 P.2d 

906, 916 (Alaska 1971) . The Department of Revenue is not 

c h a r g e d  with h a v i n g  expertise in assisting people w i t h  dis­

abilities. It is a q u e s t i o n  of l a w  as to whether they have 

f u l f i l l e d  their s t a t u t o r y  m a n date to make such assistance 

available.

As s t a t e d  above, to d e n y  Mr. G . the chance to

r a i s e  this statu t o r y  issue w o u l d  b e  a denial of due process.

A gain, remand for further factual development as the court 

f i n d s  necessary w o u l d  b e  a more appropriate r e m e d y  than 

d i s m i s s a l .

III.

A. THERE IS N O  RATIONAL BASIS FOR TREATING
MR. G D I F F E R E N T L Y  F R O M  MINORS APPLY­
ING FOR P E R M A N E N T  FUND DIVIDENDS.

The State does n o t  deal in its brief w i t h  whether

t h e r e  is a rational basis for treating Mr. G d i f f e r e n t l y

f o r  p u r poses of r e c e i v i n g  his 1986 Permanent Fund Dividend 

t h a n  the w a y  minors are treated by law. They argue instead 

t h a t  this is a d e c i s i o n  w h i c h  the Department could make in 

a n y  w a y  which it s a w  fit. However, where a statute leaves 

o p e n  the method b y  w h i c h  an agency m a y  act, that a g e n c y  must

5



s t i l l  act constitutionally. F u r t h e r  that action h a s  nothing 

to d o  w i t h  agency expertise. A  constitutional q u e s t i o n  of 

w h e t h e r  equal p r o t e c t i o n  has b e e n  denied does not come 

w i t h i n  the special k n o w l e d g e  and expertise of the Department 

o f  Revenue. This is an issue w h i c h  the courts are uniquely 

c h a r g e d  w i t h  deciding. Kelly v. Z a m a r e l l o . 486 P . 2d 906, 

9 1 6  (Alaska 1971) .

B. IT IS C O N S T I T U T I O N A L  TO PROVIDE DIFFER­
ENT T R E A T M E N T  F O R  P EOPLE WITH MENTAL 
DISABILITIES.

Because t h e  C o u r t  in ,ci-ty_.of_ Cleburne v. Cleburne

L i v i n g  C e n t e r . 473 U.S. 432 (1985), refused to m a k e  people

w i t h  m e n t a l  r e t a r d a t i o n  a suspect class for purposes of

e q u a l  protec t i o n  claims, they left o p e n  the possibility of

t r e a t i n g  such people differently. Id. at 433-445.

[ L ] e g i s l a t i o n . .. s i n g l i n g  out the 
retarded f o r  special t r e a tment reflects 
the real a n d  unden i a b l e  differences be­
tween the r e t a r d e d  and others. That a 
civilized a n d  d e c e n t  s o c i e t y  expects and 
approves s u c h  l e g i s l a t i o n  indicates that 
g o v e r n m e n t a l  c o n s i d e r a t i o n  of those dif­
ferences i n  the vast m a j o r i t y  of situa­
tions is n o t  o n l y  legiti m a t e  but also 
desirable.

I d . at 444.

O u r  l e g i s l a t u r e  has r e q u i r e d  that the State p r o­

v i d e  a s s i s t a n c e  to p e o p l e  w i t h  disabilities in applying for 

a n d  p r o v i n g  e l i g i b i l i t y  for Permanent Fund Dividends. The 

q u e s t i o n  for the c o u r t  is whether that assistance w a s  ade­



q u a t e  to assist p eople such as Mr. G , not whether to do 

so w o u l d  b e  c o n s t i tutionally impermissible.

IV.

T H E  S T A T E  OF ALASKA HAS DISCRIMINATED 
A G A I N S T  MR. G ON THE BASIS OF HIS 
DISABILITY.

The A l a s k a  Statutes state at AS 18.80.255(3):

I t  is u n l a w f u l  for the state or any of 
its p o l i t i c a l  subdivisions... to refuse 
o r  deny to a person any... state... 
funds, services, goods, facilities, ad­
vantages o r  privileges because of physi­
cal or m e n t a l  disability.

As stated i n  appellant's brief, this section of 

the A l a s k a  Statutes is substantially similar to federal law 

f o u n d  at 29 U.S.C. § 794 (§ 504 of the Rehabilitation Act 

of 1 9 7 3 ).1 F e d e r a l  decisions and the federal government 

h a v e  c o n s i s t e n t l y  r e q u i r e d  "reasonable accommodation" of a 

p e r s o n ' s  disabilities. (See e.g., Nelson v. Thornb u r g h . 567

1 T h a t  A c t  provides:

N o  o t h e rwise qualified individuals with 
handicaps i n  the U n i t e d  States,... 
shall, b y  r e a s o n  of the handicap, be ex­
clu d e d  f r o m  the participation in, be de­
ni e d  the b e n e f i t s  of, or b e  subjected to 
d i s c r i m i n a t i o n  under any program or ac­
tivity r e c e i v i n g  Federal financial 
assistance or under any program or ac­
tivity c o n d u c t e d  by any Executive agency 
or b y  the United States Postal 
S e r v i c e . ...

S e c t i o n  7(8) of the A c t  also tracks the definition of d i s­
ab i l i t y  found at AS 18.80.300(12).

7



F. Supp. 369 (E.D. Pa. 1983), aff'd m e m .  . 732 F.2d 1 4 6  (3d 

Cir. 1984), cert, d e n i e d . 105 S.Ct. 955 (1985).) This has 

i n c l u d e d  r e q u i r i n g  w h a t  m i g h t  be seen as "preferential 

treatment" such as the r e q u i r e m e n t  that deaf people be pro­

v i d e d  with sign language interpreters and telecommunication 

d e v i c e s  so that they m a y  be able to receive the benefits of 

g o v e r n m e n t a l  programs. A n  excellent analysis of what is re­

q u i r e d  is found in Kaufman, Federal and State Handicapped 

D i s c r i m i n a t i o n  Laws: T o w a r d  an Accommodating Legal Frame­

work, 18 Loy. U. L.Rev. 1119 (1987) . As stated above, it is 

c o n s t i t u t i o n a l l y  p e r m i s s i b l e  for people w i t h  mental retarda­

ti o n  to be t r e a t e d  d i f f e r e n t l y  than others. See C l e b u r n e , 

sirnra.

Similarly, the accommodacion necessary for a per­

son w i t h  a d e v e l o p m e n t a l  d i s a b i l i t y  is that the filing dead­

line  b e  w a i v e d  in those cases where it w o u l d  impermissibly 

d e n y  the p e r s o n  p r i v i l e g e s  of residency in the State of 

A l a s k a  u n d e r  AS 18.80.255(3).

C O N C L U S I O N

Mr. G . s h o u l d  be allowed to present his argu­

me n t s  in this appeal or, in the alternative, to present 

facts s u p p o r t i n g  his arguments in an additional administra­

tive hearing. To dismiss this case, as requested by the 

State, w o u l d  be a denial of due process. In addition, the 

issues raised b y  Mr. G in Appellant's Brief have not

8



b e e n  r e f u t e d  b y  the State. It is not impermissible to give 

re a s o n a b l e  a c c o m m o d a t i o n  to people with developmental dis­

abil i t i e s  as r e q u i r e d  b y  state statute.

R e s p e c t f u l l y  submitted at Anchorage, Alaska this 

d a y  of . 1988.

R e b e c c a  E. Graham 
A t t o r n e y  for E ■ o. G
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C O N S T I T U T I O N A L  PROVISIONS, STATUTES. AND REGULATIONS 
P R I N C I P A L L Y  RELIED UPON

IlDjLted-S-tates Ccnstitutisr.

No p e r s o n  shall.. „ be deprived of life, liberty, 
or property, w i t h o u t  due process or l a w ____

U.S. Constitution, A m e n d m e n t  V.

A l l  persons b o r n  or naturalized in the United 
States, and suJbject to the jurisdiction thereof, 
are citizens o f  the United States and of the state 
w h e r e i n  they reside. No state shall make or en­
force any l a w  w h i c h  shall abridge the privileges 
o r  immunities o f  citizens of the United States; 
n o r  shall a n y  state deprive any person of life, 
liberty, or property, without due process of law; 
n o r  deny to a n y  p e r s o n  within its jurisdiction the 
equal p r o t e c t i o n  of the laws.

U.S. Constitution, A m e n d m e n t  XIV.

This c o n s t i t u t i o n  is dedicated to the principles 
that all p e rsons have a natural right to life, 
liberty, the p u r s u i t  of happiness, and the enjoy­
men t  of the r e w a r d s  of their own industry; that 
all persons are equal and entitled to equal 
rights, opportunities, and protection under the 
law; and that a l l  persons have corresponding obli­
gations to the p e o p l e  and to the State.

C o n s t i t u t i o n  of Alaska, Section 1.

No person shall be deprived of life, liberty, or 
property, w i t h o u t  due process of law. The right 
of ail persons to fair and just treatment in tna

..‘f t •> '■ «• • JJk *•»
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course of l e g i s l a t i v e  and executive investigations 
shall net be infringed.

C o n s t i t u t i o n  of Alaska, Section 7.

Alaska stgtutss
A .S. 42.23.005.. Eligibility, (a) An individual is 
eligible to r e c e i v e  one permanent fund dividend 
each year in a n  amount to be determined under AS 
43.23.025 if the individual applies to the depart­
ment, and if o n  the date of application the indi­
vid u a l

(1) is a state resident; and

(2) has b e e n  a state resident for a period of 
at least six consecutive months immediately pre­
ced i n g  the d a t e  of application.

* * *

(c) A  parent, guardian, or other authorized 
r e p r e s e n t a t i v e  m a y  claim a permanent fund dividend 
on b e h a l f  of a n  unemancipated minor or on behalf 
of an i n c o m p e t e n t  individual who is eligible to 
receive a p a y m e n t  under this section.

AS 4 3 . 2 3 . 0 1 5 . Application and proof of eli­
gibility. (a) T h e  commissioner shall adopt regu­
lations u n d e r  the Administrative Procedure Act (AS 
44.62) for d e t e r m i n i n g  the eligibility of individ­
uals for p e r m a n e n t  fund d i v i d e n d s ....

* ★ ★

(c) E x c e p t  as provided in (d) of this section or 
as m a y  be p r o v i d e d  by regulations adopted by the 
department, an L  dividual must personally sign the 
applic a t i o n  for permanent fund dividends, in­
clud i n g  the certification of residency required 
un d e r  (b) of this section.

(d) The a p p l i c a t i o n  and certification of resi­
den c y  of an ur.emancipac ad individual under 13 
years of age o r  of an incompetent individual must



be  signed b y  the individual's parent, legal 
guardian, o r  o t h e r  authorized representative.

(g) If an i n d i v i d u a l  is aggrieved by a decision 
of  the d e p a r t m e n t  determining the individual's el­
i g i b i l i t y  for a permanent fund dividend or the in­
di v i d u a l  1 s a u t h o r i t y  to c l a i m  a permanent fund 
d i v i d e n d  on b e h a l f  of another, the individual nay 
a p p e a l  that d e c i s i o n  to the superior court in ac­
cor d a n c e  w i t h  AS 4 4 . 6 2 . 5 6 0____

AS 4 3 . 2 3 . 0 5 5 . Duties of the department. The de­
pa r t m e n t  s hall

★ * *

(3) adopt regulations under the Administrative 
P r o c e d u r e  A c t  (AS 44.62) that establish procedures 
a n d  time l i m i t s  for an individual upon emancipa­
ti o n  or u p o n  r e a c h i n g  majority to apply for perma­
n e n t  fund d i v i d e n d s  not r e c eived during minority 
b e c a u s e  the parent, guardian, o r  other authorized 
r e p r e s e n t a t i v e  d i d  n o t  apply o n  behalf of the in­
dividual; a n d

(4) a s sist residents of the state, particularly 
i n  r u r a l  areas, w h o  because of language, disabil­
ity, or i n a c c e s s i b i l i t y  to public transportation 
need, a s s i s t a n c e  to establish eligibility and to 
a p p l y  for p e r m a n e n t  fund dividends.

A l a s k a  Administrative.Code

15 A A C  23.645. A P PLICATION O N  BEHALF OF AN INCOM­
PETENT, DISABLED, O R  OTHER ADULT. (a) An appli­
ca t i o n  for a p e r m a n e n t  fund dividend may be filed 
o n  b e h a l f  of a n  incompetent adult only by the in­
co m p e t e n t  a d ult's guardian or conservator ap­
p o i n t e d  u n d e r  AS 13.25 or other similar provision 
of l a w  of this state or of another jurisdiction.

(b) A n  a p p l i c a t i o n  for a permanent fund divi­
de n d  m a y  be f iled on ber.aif or a disabled adult 
o n l y  by the adult's spouse. parent. legal 
guardian, or o t h e r  authorized representative.



(c) For g o o d  cause shewn, the following persons 
m a y  file an appli c a t i o n  for a permanent fund divi­
den d  on b ehalf of an adult who is neither incompe­
tent n o r  disabled: (1) the adult's legal guardian; 
o r  (2) the adult's spouse, parent, or other autho­
ri z e d  r e p r e s e n t a t i v e  having a power of attorney.

(d) E v i d e n c e  of the authority of the individual 
a p p l y i n g  o n  b e h a l f  of an adult under this section 
m u s t  b e  a t t a c h e d  to the application and the cir­
cumst a n c e s  r e q u i r i n g  the signature by someone 
o t h e r  than the applicant must be clearly set out. 
T he i n d i v i d u a l  m a k i n g  application on behalf of an­
oth e r  adult m u s t  certify to the facts underlying 
the a d u l t 1 s e l i g i b i l i t y  for a permanent fund divi­
dend' p a y m e n t  a n d  m u s t  sign the application on be­
hal f  o f  that adult.

(e) A n  i n d i v i d u a l  applying o n  behalf of another 
a dult m u s t  c o m p l y  w i t h  15 AAC 23.625.



I . JURISDICTIONAL STATEMENT 

This a c t i o n  is an administrative appeal from a 

f i n a l  d e c i s i o n  of the Department of Revenue of the State of 

A l a s k a  m a d e  o n  A p r i l  12, 1988. J u r isdiction is conferred on 

t h e  s u p e r i o r  c o u r t  b y  A S  43.23.015 a n d  AS 44.52.550.

II. S T A T E M E N T  OF THE ISSUES PRESENTED FOR REVIEW

This c a s e  presents the following issues for

review:

1. W h e t h e r  the D epartment of Revenue has v i o­

l a t e d  Mr, G  "s r i ghts b y  not h a v i n g  a system in place u n­

d e r  A S  43.23.055 (4) to assist p e o p l e  w i t h  disabilities in 

a p p l y i n g  for P e r m a n e n t  F u n d  Dividends.

2. W h e t h e r  the Department of Revenue has denied 

M r .  G  . e q u a l  p r o t e c t i o n  of the laws in violation of the 

U . S .  a n d  A l a s k a  consti t u t i o n s  b y  t r e ating people with mental 

d i s a b i l i t i e s  d i f f e r e n t l y  than m i n o r s  are treated.

3. W h e t h e r  the Department of Revenue has unlaw­

f u l l y  d i s c r i m i n a t e d  on the basis of disability against Mr. 

G- u n d e r  AS 18.80.255 (3) .

III. STATEMENT OF THE CASE 

A  formal h e a r i n g  was h e l d  by teispncne by Revenue 

H e a r i n g  E x a m i n e r  M y r o n  W. Klein on March 23. 1988. (Record 

a t  5] Mr. K l e i n  found on April 8, 1988 that Mr. G was



jwsr*

n o t  e l i g i b l e  for a 1986 Permanent Fund Dividend because no 

t i m e l y  a p p l i c a t i o n  h a d  been filed for him. [Record at 9] 

A n  o r d e r  of a d o p t i o n  of Mr. Klein's decision was signed by 

H u g h  Malone, C o m m i s s i o n e r  of Revenue on April 12, 1988. The 

p r e s e n t  action is an appeal of that decision.

IV. FACTS

E J G is an A l askan Native who has been 

d i a g n o s e d  as h a v i n g  m i l d  mental retardation, a seizure dis­

o r d e r  a n d  severe m i x e d  hearing loss. [Record at 38] In 

1 9 8 6  h e  w a s  a r e s i d e n t  of a Hope Cottages group heme in 

t h e i r  I n t e n s i f i e d  L e a r n i n g  Services division. [Record at 

38] Mr. G d i d  n o t  w i s h  to stay with Hope Cottages but 

r e c o g n i z e d  that h e  n e e d e d  continued assistance in managing 

m o n e y .  [Record at 39] Hope Cottages agreed to

c o n t i n u e  to act in a fiduciary capacity 
for h i m  u n t i l  such time as a conservator 
c a n  be a p p o i n t e d  or such time as Mr.
G d etermines that he is ready to 
m a n a g e  his own financial affairs.

[ R e c o r d  at 39] No one applied for Mr. G 's 1986

P e r m a n e n t  F u n d  D i v i d e n d  b y  July 1 of that year.

B y  October, Mr. G had moved into another

facility, the Full Circle Boarding Home in Wasilla. [Record

a t  30] The admini s t r a t o r  of tne heme. Ms. Bennie Darnell,

r e a l i z e d  that Mr. G h a d  not received his check at the

s a m e  time as other residents and ascertained t h a r no



a p p l i c a t i o n  h a d  b e e n  made. She Chen assisted Mr. G in 

m a k i n g  h i s  a p p l i c a t i o n  on December 8, 1996. [Record ac 28- 

30a] T h a t  a p p l i c a t i o n  was d e n i e d  by Janette Hieb, PFD 

S p e c i a l i s t  I o n  June 16, 1987 on the basis that the

a p p l i c a t i o n  was n o t  timely filed. [Record at 21-33] Ms. 

D a r n e l l  a s s i s t e d  Mr. G in appealing chat decision. 

[ R e c o r d  at 34-43]

V. APPLICABLE STANDARD OF REVIEW

The s t a n d a r d  of review in any given case depends

o n  t h e  n a t u r e  of the relief sought. Four standards have

b e e n  r e c o g n i z e d  b y  the courts in interpreting AS 44.62.570.

A s  s t a t e d  s u c c i n c t l y  in a footnote to Jacer v. state. 537

P . 2 d  1100 (1975):

-These are the "substantial evidence 
test" for questions of fact, the
" r e a s o n a b l e  basis test" for questions of
l a w  i n v o l v i n g  agency expertise; the
" s u b s t i t u t i o n  of judgment test" for 
q u e s t i o n s  of law where no expertise is 
involved; a n d  the "reasonable and not 
a r b i t r a r y  test" for r e v i e w  of adminis­
tr a t i v e  r e g u l a t i o n s ." [Citations omit­
ted. ]

J a c e r  at 1107, n. 23.

H e r e  there are no questions of fact Co be decided. 

I t  is a g r e e d  that Mr. G did net apply before June 30,

1 9 8 6  for his 1986 Permanent Fund Dividend. The o n ly ques­

t i o n s  here are ones of law; whether Mr. G has a right -to 

r e c e i v e  his 1986 Permanent F u n d  Dividend because other



s t a t u t o r y  a n d  consti t u t i o n a l  provisions compel that 

c o n c l u s i o n .  Therefore, the substantial evidence test is not 

a p p l i c a b l e .

L i k e w i s e  these are not questions involving agency 

e x p e r t i s e  w h i c h  w o u l d  require the use of the rational basis 

t e s t .  In E a r t h  Resou r c e s  Co., v. State. Peon, of p.a v . . 665 

P . 2 d  960 (1983), the A l a s k a  Supreme Court discussed the dis­

t i n c t i o n  b e t w e e n  the rational b a s i s  test and the substi­

t u t i o n  of j u d g m e n t  test. The r a t ional basis test is a def­

e r e n t i a l  s t a n d a r d  " r e q u i r i n g ]  a reviewing court to con­

s i d e r  f a ctors o f  a g e n c y  expertise, policy, and efficiency 

w h e n  r e v i e w i n g  d i s c r e t i o n a r y  decisions." Earth Resources at 

9 6 4 - 9 6 5 .  O n  the o t h e r  hand,

[t]he s u b s t i t u t i o n  of judgment standard 
is a p p l i e d  where the questions of law 
p r e s e n t e d  do not i n volve agency exper­
tis e  and, thus, a c o u r t  need not take 
the d e f e r e n t i a l  stance embodied in the 
r a t i o n a l  basis test. Kelly v. 2a- 
m a r e l l o , 486 P . 2d 906, 916 (Alaska
1971) . The standard is appropriate 
w h e r e  the knowledge a n d  experience of 
the a g e n c y  is of little guidance to the 
c o u r t  or where the case concerns 
" s t a t u t o r y  i n t e r pretation or other anal­
ysi s  of l egal relationships about which 
c ourts h a v e  specialized knowledge and 
e x p e r i e n c e . "  Id. Applic a t i o n  of this 
s t a n d a r d  permits a reviewing court to 
s u b s t i t u t e  its own j u d gment for - of 
the agency's, even if the agency v i­
sion  h a d  a reasonable basis aw.
(Citation o m i t t e d . ]



E a r t h  Resources at 965. In the Earth - q s r : r - «  case the 

c o u r t  f o u n d  that a q u e s t i o n  for which the D e t e r m e n t  of 

R e v e n u e  r e l i e d  c o m p l e t e l y  on court decisions, rather than on 

a g e n c y - r e l a t e d  a c t i v i t i e s  must be reviewed under the substi­

t u t i o n  of j u d g m e n t  s t a n d a r d  rather than the rational basis 

s t a n d a r d .  See also Sorkcwski v. Snowden, 555 ?.2d 22, 27 

( 1 9 S 3 ).

T h e  c o u r t  has also s tated that statutory construc­

t i o n  i ssues "fall into the r e a l m  of special competency of 

t h e  c o u r t s " a n d  t h e r e f o r e  require the application o f . the 

s u b s t i t u t i o n  o f  j u d g m e n t  standard. Mad 1 sen v. Ale«!■??. Pert, 

o f  F i s h  and G a m e , 696 P . 2 d  163, 173 (Alaska 1985).

Again, here, the q u e s t i o n  is one of statutory con­

s t r u c t i o n  of A S  43.23.055(4) and A S  18.80.255(3) as well as 

c o n s t i t u t i o n a l  analysis of the actions of the Department of 

R e v e n u e .  A g e n c y  e x p e r t i s e  does n o t  enter into these ques­

ti o n s .  Therefore, the substitution judgment standard of 

r e v i e w  is r e q u i r e d  to b e  used in r e view of these questions.

In l o o k i n g  at the regulations at issue. Borkcwski 

v. S n o w d e n , su p r a , supports the use of the substitution of 

j u d g m e n t  s t a n d a r d  for these regulator/ questions also. An 

e a r l i e r  case, K e r.ai Pen, f i s h e r m a n 1" Cs-oo. v. g m t e ,

623 P . 2 d  897, 905 (1981), supports the use of the reasonable 

a n d  n o t  a r b i t r a r y  standard. As w i l l  be seen in Mr. G ’s



argument, use of e i t h e r  of these standards to review the 

r e g u l a t i o n s  in q u e s t i o n  will compel the sane result.

VI. A R G UMENT

A. The D e p a r t m e n t  of Revenue has not fulfilled its 
st a t utory obliga t i o n  u n d e r  AS 42.22.055 (4) to as­
sist residents of the state who because of dis­
ability n e e d  assistance to establish eligibility 
and to a p p l y  for permanent fund dividends.

Mr. G . has a combin a t i o n  of disabilities which 

m a k e s  it d i f f i c u l t  for h i m  to h andle adequately bis own af­

fairs. [R. at 38-42] It is well-established that Mr.' G 

h a s  d i f f i c u l t y  f u n c t i o n i n g  independently. In fact, the 

D e p a r t m e n t  of R e v e n u e  defer r e d  to Ms. Bonnie Darnell during 

t h e  course of Mr. G 's hearing a n d  had her speak for him. 

[R. a t  18] He has b e e n  a resident of two different state- 

f u n d e d  residential facilities (Full Circle Boarding Home and 

H o p e  Cottages) w h i c h  require a threshold level of impair­

me n t .  See AS 47.80.900 (7)1 and R. at 36. He also receives

Under AS 47.80.900(7):

"person w i t h  a developmental disabilit/" 
means a p e r s o n  having a disability which

(A) is attributable to

(i) m e n t a l  retardation...; and

(B) constitutes a substantial hand­
icap to the person's ability to function 
n o r m a l l y  in society...

6...



r e q u i r e  a p erson to be functioning at a level where they 

c a n n o t  w o r k  i n d e p e n d e n t l y . 2 Mr. G did not apply on tine 

f o r  his 1986 P e r m a n e n t  Fund Dividend because he was net able 

to a p p l y  o n  his o w n  behalf and h a d  nc one who could apply 

f o r  him.

The A l a s x a  Legislature anticipated that people 

s u c h  as Mr. G w o u l d  have difficulty in making applica­

t i o n  for P e r m a n e n t  F u n d  Dividends. In enacting the Perma­

n e n t  F u n d  legislation, they specifically provided for the 

D e p a r t m e n t  of R e v e n u e  to assist people who would have diffi­

c u l t y  i n  applying. A S  43.23.055(4). The Department of

AS  47.80.900 (9) goes on to define "substantial handi­
cap" as

a d i s a b i l i t y  which prevents or substan­
tially impedes the person's participat­
ing in a n d  benefiting from the social, 
economic, educational, recreational, or 
other opportunities generally available 

. to peers in the community who are not 
s i m i l a r l y  handicapped.

See 42 U.S.C. §§ 416(i) (1) and 1382c(3) (A):

A n  i n d i v i d u a l  shall be considered to be 
d i s a b l e d  for purposes of this title if 
he is u n a b l e  to engage in any substan­
tial g a i n f u l  activity by reason of any 
m e d i c a l l y  determinable physical cr men­
tal i m p a i r m e n t  which can be expected to 
result in death or which has lasted or 
c an be e x p e c t e d  to last for a continuous 
p e r i o d  of not less than twelve 
mcnt-.s....



R e v e n u e  has net e s t a b l i s h e d  any procedures whncn wcuid as­

s i s t  p e o p l e  w i t h  m e n t a l  disabilities in knowing they a r e . to 

a p p l y  o r  a s s i s t i n g  t h e m  with the application process.

The D e p a r t m e n t  did establish regulations at 15 AAC 

2 3 . 6 4 5  w h i c n  a l l o w  a n  application for a Permanent Fund Divi­

d e n d  to b e  filed b y  someone other than the applicant under 

c e r t a i n  c i r c umstances. This is the only accommodation which 

t h e  D e p a r t m e n t  h a s  m a d e  to those the legislature had sought 

t o  assist. In o t h e r  words, only those disabled people who 

h a v e  s o m e o n e  a l r e a d y  l o oking after their interests are con­

t e m p l a t e d  u n d e r  the Departmental regulations. It is diffi­

c u l t  to see h o w  this meets the requirements of AS 

4 3 . 2 3 . 0 5 5 ( 4 ) .

In the d e c i s i o n  of the Department on this matter, 

t h e  h e a r i n g  o f f i c e r  r e l i e d  heavily on the regulations of the 

D e p a r t m e n t  at 15 A A C  23.645. [R. at 8-9] Nothing was said

a b o u t  the s t a t u t o r y  requirement that the Department assist 

d i s a b l e d  p eople i n  a p p l y i n g  for Permanent Fund Dividends.

AS 44.62 . 0 3 0  provides:

[N]o r e g u l a t i o n  adopted is valid or ef­
fective u n l e s s  consistent with the 
s t atute a n d  reasonably necessary to 
c a r r y  out the purpose of the statute.

I n  K e l l y  v. Z a m a r e l l o . 485 P.2d 906 (1971), the Alaska

S u p r e m e  C o u r t  d e a l t  w i t h  this principle. They stated that

f i r s t  the c o u r t  s h o u l d  look to:



w h e t h e r  the regulation is consistent 
w i t h  a n d  reasonably necessary to carry 
out the provisions conferring rais-cak­
ing a u t h o r i t y  on the agency. This as­
pec t  of r e v i e w  insures that the agency 
has n o t  e x c e e d e d  the p o w e r  delegated by 
the legislature.

I d . a t  911. T h e y  go on to require that the regulation must 

b e  " r e a s o n a b l e  a n d  not arbitrary." Id.

Here, the regulations do net consistently carry 

o u t  the provis i o n s  of the statute requiring that the Depart­

m e n t  a s s i s t  people w i t h  disabilities in establishing eligi­

b i l i t y  for P e r m a n e n t  F u n d  Dividends. This is contrary to 

t h e  c l e a r  s t a t u t o r y  mandate. Therefore, the regulations 

w h i c h  w e r e  r e l i e d  u p o n  b y  the Department in denying Mr. 

G  his 1986 P e r m a n e n t  Fund Dividend are arbitrary and 

i n v a l i d  a n d  should not be applied to deny him that benefit.

B. Mr. G  was denied equal protection of the laws 
in  v i o l a t i o n  of the A l a s k a  and U.S„ Constitutions.

A S  43.23.055 (3) provides for the Department of

R e v e n u e  to e s t a b l i s h  procedures for individuals to

a p p l y  for permanent f u n d  dividends not 
r e c e i v e d  d uring m i n o r i t y  because the 
parent, guardian, or other authorized 
r e p r e s e n t a t i v e  did not apply on behalf 
of the individual...

N o  s u c h  p r o v i s i o n  is made for these who because of disabili­

t i e s  are unable to apply on their o w n  behalf. This is a de­

n i a l  of equal protec t i o n  u n d e r  the Alaska and U.S.

;si



«

C o n s t i t u t i o n s .  A l a s k a  Const. A r t  I, 5 1 and U.S. Const, 

a m e n d .  XIV, § 1.

The A l a s k a  Supreme Court has not yet dealt with 

t h e  i s s u e  of h o w  the class of people with mental disabili­

t i e s  fits into the A l a s k a  "uniform-balancing" test. This 

t e s t :

placets] a greater o r  lesser burden, on 
the state to justify a classification 
d e p e n d i n g  o n  the importance of the indi­
v i d u a l  r ights involved.

H e r r i c k ' s  Aero-Auto-Acrua Repair Service v. State, Dent, of

T r a n s p o r t a t i o n , — P . 2 d —  (Op. No. 3309 at p. 3, April 29,
•

19S8) (citing A l a s k a  Pacific Assur, Co. v. Brown. 637 P.2d

264, 269 (Alaska 1984)). "The m i n i m u m  burden the state must

m e e t  is the r a t i o n a l  basis test...." Id.

This r a t i o n a l  basis test questions 
w h e t h e r  the classification is 
"reasonable and not arbitrary" and rests 

. "upon seme g r o u n d  of difference having a 
* fair and substantial relation to the 
o b j e c t  of the legislation." [Citation 
omitted.] Under this test, we will not 
"hypothesize facts w h i c h  will sustain 
o t h e r w i s e  questionable legislation."

Id. a t  8 (citing Isakson v. R i c k e y . 550 P.2d 359 (Alaska

1976)) . A t  the o t h e r  end of the scale of scrutiny are those

c a s e s  w h e r e  f u n d a m e n t a l  rights and suspect categories are

i n v o l v e d .  In these cases, the b urden upon the state becomes

g r e a t  to j u s t i f y  the classification.

* • . *', •



The e q u a l  protection clause of the U.S. Ccnstitu- 

t l o n  h a s  b e e n  s a i d  Co be "essentially a diraccicn that all 

p e r s o n s  s i m i l a r l y  s i t uated s h o u l d  be traacad alike."

C l e b u r n e  y J Clsaiirr»e Living C e n t e r . 473 U.S. 432, 439

(1985) . T h e  same c a n  b e  said of the equal prccacticn clause 

o f  t h e  A l a s k a  Constitution.

In the C l e burne case, the U.S. Supreme Court de­

c l i n e d  to give h e i g h t e n e d  scrutiny to a zoning ordinance

w h i c h  d i s c r i m i n a t e d  against group homes for paople with men­

t a l  r e t a r d a t i o n .  Id. at 441. The Court, in a lengthy dis­

c u s s i o n  of m e n t a l  r e t a r d a t i o n  and the many l e g i t i m a t e  forms 

w h i c h  l e g i s l a t i o n  a f f e c t i n g  people with mental retardation 

t a k e s ,  c o n c l u d e d  t h a t  creating a n e w  "quasi-suspect" class 

w o u l d  n o t  f u r t h e r  the interests of people with mental retar­

d a t i o n .  Id. at 446. T h e y  were, however, quick to assert 

t h a t  t h e  e q u a l  p r o t e c t i o n  clause nonetheless protects the 

i n t e r e s t s  o f  p e o p l e  w i t h  mental retardation. Id. at 446- 

447.

I n  Mr. G 's case, we are faced with a different

k i n d  o f  e q u a l  p r o t e c t i o n  question: can the State treat dif­

f e r e n t  c a t e g o r i e s  'of p e o p l e  who are unable to apply for Per­

m a n e n t  F u n d  D i v i d e n d s  differently? If children are allowed 

to a p p l y  w h e n  t h e i r  legal disability has beer, removed, it 

w o u l d  s e e m  that a p e r s o n  under an actual disability should



b e  a b l e  to apply for a Permanent; F u n d  Tividar.d wiien “bey ac­

q u i r e  the support to m a k e  tbat application possible.

Under o t b e r  c i r c u m s t a n c e s , cbildbccd and disabil­

i t y  are treated s i m i l a r l y  by tie law. For example, statutes 

o f  l i m i t a t i o n s  are t o l l e d  during m i n o r i t y  and incompetence. 

S e e  A S  09.10.140. Contracts e n t e r e d  into by minors are 

v o i d a b l e  as are c o n t r a c t s  entered into by a person who is 

i n c o m p e t e n t .  See Restat e m e n t  (Second) of Contracts §§12, 14 

a n d  15. W h i l e  Mr. G  has not b e e n  found to be incompe­

t e n t  b y  any court, the analogy is apt.3

Since t h e r e  is no indication in the Permanent Fund 

D i v i d e n d  Statute as to w h y  people with disabilities were 

t r e a t e d  d i f f e r e n t l y  t h a n  minors, i t  is not up to Mr. G 

t o  s p e c u l a t e  as to w h a t  reasons the legislature may have 

h a d .  It is e n o u g h  to show that h e  is similarly situated 

w i t h  all the m i n o r s  w h o  are able to later acquire Permanent 

F u n d  Dividends w h i c h  w e r e  not a p plied for during their 

c h i l d h o o d .  Therefore, he should b e  able to apply for and

3 There is no p u b l i c  agency in A l a s k a  which files peti­
tions for g u a r d i a n s h i p  against people who may arguably 
n e e d  seme protection. Thus, unless a disabled person 
has an i n t e r e s t e d  family m e m b e r  or friend willing Co go 
to court, the d i s a b l e d  person is on their own. This 
peaces legal incompetency to handle one's affairs in a 
strange p o s i t i o n  in Alaska— those who have supportive 
family and friends are the m o s t  likely to have a court- 
a p p o i n t e d  g u a r d i a n  or conservator. People with no one 
c o n tinue to have no one Co pro tact their interests.



r e c e i v e  a P e r m a n e n t  F u n d  Divicar.d c h a d :  far 1986 new that he

i s  i n  a  p o s i t i o n  to b e  able to apply.

C. T h e  A l a s k a  D e p a r t m e n t  o f  Revenue has u n l awfully 

d i s c r i m i n a t e d  against Mr. G- in violation of AS 
1 8 . 8 0 . 2 5 5  ,

U n d e r  A S  18.30..255(3):

I t  is u n l a w f u l  for the s t a t e  or  any of

i t s  p o l i t i c a l  subdivisions... to refuse

o r  d e n y  to a p e r s o n  any... state... 

funds, s e r v i c e s ,  goods, facilities, ad­

v a n t a g e s  o r  p r i v i l e g e s  b e c a u s e  of p h y s i­
ca l  o r  m e n t a l  disability.

B y  f a i l i n g  t o  a c c o m m o d a t e  Mr. G 's di s a b i l i­

ti e s ,  t h e  D e p a r t m e n t  o f  Revenue h a s  d i s c r i m i n a t e d  against 

M r .  G

T h i s  s t a t u t e  a n d  its d e f i n i t i o n  of physical a n d  

m e n t a l  d i s a b i l i t y  c l o s e l y  t r ack t h e  lan g u a g e  of Section 504 

o f  t h e  R e h a b i l i t a t i o n  A c t  of 1973. 2S U.S.C. § 794. It has 

b e e n  r e c o g n i z e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  in analyzing 

o t h e r  p r o v i s i o n s  o f  A S  18.80 t h a t  w h e r e  the employment d i s­

c r i m i n a t i o n  p r o v i s i o n s  o f  this l a w  w e r e  m o d e l e d  on federal 

l a w 4, f e d e r a l  c a s e  l a w  i s  relevant. Wcr.dzsll v. Alaska W e e d  

P r o d u c t s . 601 P . 2 d  584, 585 (1979). In addition, the A l a s k a  

c o u r t  h a s  f o u n d  t h a t  d u e  to the A l a s k a  legislature's strong 

s t a t e m e n t  of p u r p o s e  (at AS 18.30.200) to eliminate

4
T i t l e  V I I  o f  t h e  C i v i l  Rights A c t  of 1854, 42 U.S.C. 5 

2000e.



d i s c r i m i n a t i o n .  the A l a s k a  statute has m e r e  "teeth" than the 

f e d e r a l  a n t i - d i s c r i m i n a t i o n  statutes, W o r c c e l l . i d .

S e c t i o n  5 0 4  o f  the R e h a b i l i t a t i o n  A c t  of 1973 was 

i n t e n d e d  t o  g i v e  m e a n i n g f u l  a c c e s s  to f e d e r a l  programs to 

p e o p l e  w i t h  d i s a b i l i t i e s .  See Cook, The S cope of the Right 

t o  M e a n i n g f u l  A c c e s s  a n d  the D e f a n s e  of U n d u e  3urdens Under 

D i s a b i l i t y  C i v i l  R i g h t s  Laws, 20 Loy. L.A. L.Rev. 1471, 

1 4 7 2 - 1 4 7 9  (1987) . I t  w a s  r e c o g n i z e d  b y  C o ngress that it 

m i g h t  b e  c o s t l y  to a c c o m m o d a t e  “h e  n e e d s  o f  people w i t h  dis­

a b i l i t i e s .  Id. a t  1479.

W h i l e  t h e  A l a s k a  State C o m m i s s i o n  for H u man Rights 

h a s  n o t  y e t  p r o m u l g a t e d  final r e g u l a t i o n s  w h i c h  w o u l d  shed 

s o m e  l i g h t  o n  h o w  t h e  s t a t e  w i l l  e n f o r c e  t h ese provisions of 

A S  1 8 . 8 0 ,  i t  i s  c l e a r  t h a t  our l e g i s l a t u r e  also i n tended to 

r e m e d i a t e  s o m e  h a r m s  b e i n g  done to p e o p l e  w i t h  disabilities. 

C o u p l e d  w i t h  A S  4 3 . 2 3 . 0 5 5 ,  it is al s o  a p p a r e n t  that the 

A l a s k a  l e g i s l a t u r e  w a s  v e r y  c o n c e r n e d  a b o u t  the ability of 

A l a s k a n s  w i t h  d i s a b i l i t i e s  to p a r t i c i p a t e  f u l l y  i n  the be n e­

f i t s  o f  l i f e  i n  A l a s k a .  T h e  r e g u l a t i o n s  p r o m u l g a t e d  b y  the

•
D e p a r t m e n t  o f  R e v e n u e  a r e  in c c n f l i c t  w i t h  these statutory 

p r o v i s i o n s  i n  t h a t  t h e y  do not p r o v i d e  a d e q u a t e  acccnmoda- 

u i o n  f o r  p e o p l e  w i t h  d i s a b i l i t i e s .  T h e y  s h o u l d  not be e n­

f o r c e d  i n  a d i s c r i m i n a t o r /  m a n n e r  b y  the Departrenr ‘of

Re v e n u e .



Mr. G  i s  e n t i t l e d  to his 1986 Permanent Fund 

D i v i d e n d .  T h e  D e p a r t m e n t  of R e v e n u e  failed i n  its statutory 

o b l i g a t i o n  t o  a s s i s t  p e o p l e  w i t h  d i s a b i l i t i e s  in their a p­

p l i c a t i o n ' p r o c e s s .  I t  is p r o b a b l e  that Mr. G  w o u l d  have 

a p p l i e d  f o r  h i s  1 9 8 6  D i v i d e n d  h a d  there b e e n  a system i n  

p l a c e  t o  s e a r c h  c u t  p e o p l e  w h o  w o u l d  have d i f f i c u l t y  apply­

i n g  o n  t h e i r  o w n .  I n  addition, i t  is a v i o l a t i o n  of Mr. 

G  .'s r i g h t s  u n d e r  t h e  e qual p r o t e c t i o n  clauses of the 

U . S .  a n d  A l a s k a  C o n s t i t u t i o n s  to t r e a t  p e o p l e  w i t h  dis a b i l i­

t i e s  d i f f e r e n t l y  t h a n  m i n o r s  are t r e a t e d  for pu r p o s e s  of ap- 

p l y i n g  f o r  a n d  r e c e i v i n g  P e r m a n e n t  F u n d  Dividends. The 

S t a t e  o f  A l a s k a  s h o u l d  b e  r e q u i r e d  to h a v e  a s y s t e m  w h i c h  

t r e a t s  a l l  p e o p l e  s i m i l a r l y  s i t u a t e d  i n  a fair a n d  equal 

m a u n e r .  I n  a d d i t i o n ,  Mr. G ‘s r i g h t  to r e a s o n a b l e  a c com­

m o d a t i o n  o f  h i s  d i s a b i l i t y  u n d e r  A S  18.80.255 (3) has b e e n  

v i o l a t e d .

A p p r o p r i a t e  r e l i e f  i n  t h i s  case w o u l d  a l l o w  Mr.

G  t o  r e c e i v e  h i s  19 8 6  P e r m a n e n t  F u n d  D i v i d e n d  since h e  

m e e t s  a l l  o t h e r  r e q u i r e m e n t s .
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R e s p e c c r u l l y  s u b m i t t e d  at: A n c h o r a g e ,  A l a s x a  this 
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R e b e c c a  E. G r a h a m  

A t t o r n e y  f o r  A p p e l l a n t
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S T A T U T E S  A N D  R E G U L A T I O N S  P R I N C I P A L L Y  RELIED CM

A S  1 8 , 8 0 . 2 5 5 ( 3 )
(3) no r e r u s e  or a e n y  to a p e r s o n  any local, state, or f e d­

er a l  funds, s e r v i c e s ,  goods, f a cilicies, a d v antages or  privileges 
b e c a u s e  of  p h y s i c a l  or  m e n c a l  disability.

A S  4 3 . 2 3 . 0 1 5 ( g )
(g) Ir a n  i n d i v i d u a l  is a g g r i e v e d  by  a d e c i s i o n  of Che

d e p a r c m e n c  d e t e r m i n i n g  the i n d i v i d u a l ' s  e l i g i b i l i t y  for a p e r m a­
n e n t  f:— d d i v i d e n d  o r  the i n d i v i d u a l ' s  autho r i t y  to c l aim a p e r­
m a n e n t  f u n d  d i v i d e n d  o n  b e h a l f  of another, the individual m a y
a p p e a l  th a t  d e c i s i o n  to the s u p e r i o r  court in a c c o r d a n c e  w i t h  AS 
4 4 . 6 2 . 5 6 0 .  A n  appeal u n d e r  this s e c t i o n  does not entitle the 
a g g r i e v e d  i n d i v i d u a l  to a t r i a l  de novo. The a p p e a l  shall be 
b a s e d  o n  the r e c o r d  of  the a d m i n i s t r a t i v e  p r o c e e d i n g  from w h i c h  
a p p e a l  is t a k e n  a n d  t h e  s c o p e  of appeal is l i m i t e d  to matters
c o n t a i n e d  in the r e c o r d  o f  the a d m i n i s t r a t i v e  proceeding.

A S  4 3 . 2 3 . 0 5 5
D u t i e s  o f  the d e p a r t m e n t . T h e  dep a r t m e n t  shall
(1) a n n u a l l y  p a y  p e r m a n e n t  f u n d  dividends f r o m  the dividend

fund;

(2) a d o p t  r e g u l a t i o n s  u n d e r  the A d m i n i s t r a t i v e  Procedure A c t  
(AS 44 . 6 2 )  t h a t  e s t a b l i s h  p r o c e d u r e s  and time limits for claiming 
a p e r m a n e n t  f u n d  d i v i d e n d ;  the d e p a r t m e n t  shall set the time 
l i m i t  for a p p l i c a t i o n s  f o r  p e r m a n e n t  fund dividends so that the 
n u m b e r  of e l i g i b l e  a p p l i c a n t s  is d e t e r m i n e d  by O c t o b e r  1 of the 
y e a r  f o r  w h i c h  the d i v i d e n d  is d e c l a r e d  a n d  p e r m a n e n t  fund d i v i­
d e n d s  f o r  a y e a r  a r e  p a i d  b e f o r e  A p r i l  30 of th y e a r  following 
t h a t  year;

(3) a d o p t  r e g u l a t i o n s  u n d e r  the A d m i n i s t r a t i v e  Proce d u r e  A c t  
(AS 44.62) th a t  e s t a b l i s h  p r o c e d u r e s  and time limits for an i n d i­
v i d u a l  u p o n  e m a n c i p a t i o n  o r  u p o n  r e a c h i n g  m a j o r i t y  to apply for 
p e r m a n e n t  f u n d  d i v i d e n d s  n o t  r e c e i v e d  during m i n o r i t y  because the 
p a r e n t ,  g u a r d i a n ,  o r  o t h e r  a u t h o r i z e d  r e p r e s e n t a t i v e  did n o t  
a p p l y  o n  b e h a l f  of the i n d i v i d u a l ;  a n d

(4) a s s i s t  r e s i d e n t s  o f  the state, p a r t i c u l a r l y  in r u ral 
a i e a s ,  w h o  because, o f  langu a g e ,  disability, or i n a c c e s s i b i l i t y  to 
p u b l i c  t r a n s p o r t a t i o n  n e e d  a s s i s t a n c e  to estab l i s h  'e l i g i b i l i t y  
a n d  to 3'iply f o r  p e r m a n e n t  f u n d  dividends.

A S  4 4 . 6 2 . 5 6 0
J u d i c i a l  r e v i e w . (a) J u d i c i a l  re v i e w  by  che s u perior court 

o f  a r i n a l  a d m i n i s t r a t i v e  o r d e r  m a y  be had by filing a notice of 
a p p e a l  in a c c o r d a n c e  w i t h  che a p p l i c a b l e  rules of court gover n i n g  
a p p e a l s  in c i v i l  m a t t e r s .  Excepc as o t h e r w i s e  p r o v i d e d  in this 
s e c t i o n ,  the n o t i c e  of a p p e a l  shall be filed wi t h i n  30 days a fter 
che la s t  d a y  on  w h i c h  r e c o n s i d e r a t i o n  can be ordered, and served 
on e a c h  p a r t y  Co che p r o c e e d i n g .  The right to appeal is not 
a f f e c t e d  b y  the f a i l u r e  to seek r e c o n s i d e r a t i o n  before the 
a g e n c y . ^ . ... ; ... _  . _ . .



(b) T h e  c o m p l e t e  r e c o r d  of the proceedings, or che parts of 
it w h i c h  the a p p e l l a n t  d e s i g n a t e s ,  shall be prepared by the 
ag e ncy. A  c o p y  s h a l l  be d e l i v e r e d  to all parties p a r ticipating 
in che appeal. T h e  o r i g i n a l  shall be f i led in the superior court 
w i t h i n  30 days a f t e r  che a p p e l l a n t  pays the estimated cost of 
p r e p a r i n g  the c o m p l e t e  or d e s i g n a t e d  re c o r d  or files a corporate 
s u r e t y  b o n d  e q u a l  to the e s t i m a t e d  cost.

(c) T h e  c o m p l e t e  r e c o r d  i n c l u d e s  (1) the pleadings, (2) all 
n o t i c e s  a n d  o r d e r s  i s s u e d  by  the agency, (3) the proposed d e c i­
s i o n  b y  a h e a r i n g  o f f i c e r ,  (4) the f i nal decision, (5) a t r a n­
sc r i p t  of a l l  t e s t i m o n y  a n d  p r o c e e d i n g s ,  (6) che exhibits a d m i t­
ted or r e j e c t e d ,  (7) che w r i t t e n  evidence, a n d  (8) all ocher d o c­
um e n t s  in the case.

(d) U p o n  o r d e r  o f  the s u p e r i o r  court, appeals m a y  be taken 
o n  the o r i g i n a l  r e c o r d  or  p a rts of it. The record m a y  be t y p e­
w r i t t e n  or d u p l i c a t e d  b y  a n y  s t a n d a r d  process. Analogous rules 
o f  c o u r t  g o v e r n i n g  a p p e a l  in c i v i l  m a t ters shall be f o llowed 
w h e r e  this c h a p t e r  is silent, a n d  w h e n  not in conflict w i t h  this 
c hapter.

(e) T h e  s u p e r i o r  c o u r t  m a y  e n j o i n  agency action in excess of 
c o n s t i t u t i o n a l  or s t a t u t o r y  a u t h o r i t y  at any stage of an agency 
p r o c e e d i n g .  If a g e n c y  a c t i o n  is u n l a w f u l l y  w i t h h e l d  or u n r e a s o n­
ab l y  w i t h h e l d ,  the s u p e r i o r  c o urt m a y  compel the agency to i n i t i­
ate  action.

15 A A C  2 3 . 6 1 5 ( f )
(f) A n  i n d i v i d u a l  w h o  has r e a c h e d  majority, or who has b e­

com e  a n  e m a n c i p a t e d  m i n o r ,  m a y  a p p l y  to the department if (1) he 
o r  she w a s  a c h i l d  d u r i n g  the s i x - m o n t h  period described in
(a)(2) of this s e c t i o n ,  (2) a p e r m a n e n t  fund dividend applic a t i o n  
w a s  n o t  f i l e d  on the i n d i v i d u a l ' s  b e h a l f  or was n o t  timely filed, 
a n d  (3) the i n d i v i d u a l  w a s  e l i g i b l e  to rece i v e  a payment under AS 
4 3 . 2 3 . 0 0 5  - 4 3 . 2 3 . 0 9 5 .  T h e  d e p a r t m e n t ,  in its discretion, w i l l  
w a i v e  the t i m e  l i m i t  p r o v i d e d  in 15 A A C  23.625 for that i n­
divid u a l .  A  w a i v e r  o f  the time l i mit u n d e r  this subsection w i l l  
n o t  e x t e n d  b e y o n d  o n e  y e a r  a f t e r  the individual reaches m a j o r i t y  
or  b e c o m e s  a n  e m a n c i p a t e d  minor.

15 A A C  2 3 . 6 2 5 ( a )
A p p l i c a t i o n s . (a) A n  a p p l i c a t i o n  for a dividend p a y m e n t

u n d e r  AS  4 3 . 2 3 . 0 0 5  - 4 3 . 2 3 . 0 9 5  m u s t  b e  f i l e d  before J u l y  1 of the 
y e a r  o f  a p p l i c a t i o n  o n  a f o r m  p r o v i d e d  by the department. A n  
a p p l i c a t i o n  p o s t m a r k e d  J u n e  30 or e a r lier will be considered 
t i m e l y  filed.

15 A A C  23.645
A p p l i c a t i o n  of  B e h a l f  of an Incompetent. Disabled, or O t h e r  

A d u l t "  (a") A n  a p p l i c a t i o n  for a p e r m a n e n t  rune aivxaena may oe 
t i l e d  on b e h a l f  of an  incorapecent a d u l t  only by che i ncompetent 
a d u l t ' s  g u a r d i a n  or  c o n s e r v a t o r  a p p o i n t e d  under AS 13.26 or o c h e r  
s i m i l a r  p r o v i s i o n  o f  law of this s tate or of another juris a i c -



(b) A n  a p p l i c a c i o n  for a p e r m a n e n t  fund d i v i d e n d  may be 
f i l e d  on  b e h a l f  o f  a d i s a b l e d  a d ult only by the adult's spouse, 
p a r e n t ,  l e g a l  g u a r d i a n ,  o r  o t h e r  a u t h o r i z e d  representative.

(c) F o r  g o o d  c a u s e  shown, the follo w i n g  persona m a y  file an 
a p p l i c a t i o n  f o r  a p e r m a n e n t  fund d i v i d e n d  on behalf of an adult 
w h o  is n e i t h e r  i n c o m p e t e n t  n o r  disabled; (1) the adult's legal 
g u a r d i a n ;  o r  (2) the a d u l t ' s  spouse, parent, or o c her authorized 
r e p r e s e n t a t i v e  h a v i n g  p o w e r  of attorney.

(a) E v i d e n c e  o f  the a u t h o r i t y  o f  the individual applying on 
b e h a l f  of an  a d u l t  u n d e r  this s e c t i o n  mu s t  be a ttached to the 
a p p l i c a t i o n  a n d  the c i r c u m s t a n c e s  r e q u i r i n g  the signature by 
s o m e o n e  o c h e r  t h a n  the a p p l i c a n t  m u s t  be clearly set out. The 
i n d i v i d u a l  m a k i n g  a p p l i c a t i o n  on  b e h a l f  of a n o t h e r  adult must 
c e r t i f y  to the f a c t s  u n d e r l y i n g  the adult's eligi b i l i t y  for a 
p e r m a n e n t  f u n d  d i v i d e n d  p a y m e n t  a n d  m u s t  sign the a p p l i c a t i o n  on 
b e h a l f  of t h a t  adult.

(e) A n  i n d i v i d u a l  a p p l y i n g  on b e h a l f  of a n o t h e r  Adult mu s t  
c o m p l y  w i t h  15 A A C  23  ̂ 525.



J U R I S D I C T I O N A L  STATEMENT 

Th i s  is a n  a p p e a l  f r o m  a final a d m i n i s t r a t i v e  decision 

o f  t h e  D e p a r t m e n t  of R e v e n u e  d a t e d  A p r i l  8, 1988. This court has 

j u r i s d i c t i o n  o v e r  this a p p e a l  u n a e r  AS 44.62.560 and Appellate 

R u l e  601.

ISSUES ON A P P E A L

1. W h e t h e r  the issues r a i s e d  by G in this appeal 

s h o u l d  not be c o n s i d e r e d  b e c a u s e  they are outside the scope of 

r e c o r d  of the a d m i n i s t r a t i v e  proceeding.

2. W h e t h e r  the a p p r o p r i a t e  s t a n d a r d  of r e v i e w  is "s u b s t a n­

ti a l  e v i d e n c e , "  " r a t i o n a l  b a s i s , "  or " r easonable and not a r b i­

t r a r y . "

3. W h e t h e r  the D e p a r t m e n t  of Revenue has p r ovided s u f f i­

c i e n t  a s s i s t a n c e  to d i s a b l e d  applicants.

4. W h e t h e r  the d i f f e r e n t  t r e a t m e n t  g i ven to minors as c o m­

p a r e d  to d i s a b l e d  p e r s o n s  satisfies the equal protection clause.

5. W h e t h e r  t h e r e  is s u f f i c i e n t  evi d e n c e  that the r e g u l a­

ti o n s  o f  the D e p a r t m e n t  o f  R e v e n u e  d i s c r i m i n a t e  against disabled 

p e r s o n s .

S T A T E M E N T  OF  FACTS 

T h i s  is an a p p e a l  filed on b e h a l f  of Mr. E J 

G ( h e r e i n a f t e r  "G f o l l o w i n g  che denial of his a p p l i c a­

tio n  f o r  a p e r m a n e n t  fund d i v i d e n d  for 1936. The application was 

d e n i e d  by the D e p a r t m e n t  of Revenue, Permanent Fund Division



( h e r e i n a f t e r  " D e p a r t m e n t " )  b e c a u s e  it was filed too late. The 

d ue d a t e  f o r  the 1 9 8 6  d i v i d e n d s  was J u l y  1, 1986, however, G 

f i l e d  his a p p l i c a t i o n  o n  D e c e m b e r  8, 1986, Re c o r d  (hereinafter 

"R") 29, a l o n g  w i t h  a d o c u m e n t  e n t i t l e d  "Request to Reapply or 

F i l e  L a t e , "  in w h i c h  G c l a i m e d  h e  was unable to file during 

the f i l i n g  p e r i o d  d u e  to c i r c u m s t a n c e s  b e y o n d  his control. R 30.

F o l l o w i n g  the i n i t i a l  d e n i a l  o f  his late application 

a n d  the f i l i n g  o f  h i s  i n i t i a l  appeal, G .'s applic a t i o n  was

i n f o r m a l l y  r e v i e w e d  b y ‘J e a n e t t e  Heib, PFD S p e c ialist I, who again 

d e n i e d  the a p p l i c a t i o n .  R  31-33. T h e  sole issue at the informal 

r e v i e w  w a s  w h e t h e r  G p r o v i d e d  s u f f i c i e n t  evidence that his

f a i l u r e  to t i m e l y  f i l e  w a s  due to circumstances beyond his

c o n t r o l .  R  33.

G it a p p e a l e d  again, r e q u e s t i n g  a formal hearing. R  

34. I n  c o n n e c t i o n  w i t h  t h a t  appeal, G. was i nformed that h e  

s h o u l d  s tate the r e a s o n  f o r  his a p p e a l  a n d  refer to facts a n d

s u p p o r t i n g  law. R  35. G was g r a n t e d  a formal hearing on

M a r c h  23, 1988 b e f o r e  R e v e n u e  H e a r i n g  E x a m i n e r  M y r o n  Klein. A t  

the f o r m a l  h e a r i n g  w h i c h  G £  attended, he was a d v i s e d  that all 

f a c t u a l  i n f o r m a t i o n  a n d  i s s u e s  w e r e  to be p r e s e n t e d  at that h e a r­

ing a n d  that a n y  a p p e a l  f r o m  the H e a r i n g  Examiner's d e c i s i o n

w o u ^ d  be b a s e d  o n  the r e c o r d  c r e a t e d  at that hearing R 13,

l ines 11, 12; R 14, l ines 3, 4.

A t  the f o r m a l  a d m i n i s t r a t i v e  proceeding the issues

r a i s e d  b y  G w e r e  l i m i t e d  to r e s i d e n c y  (R IS. 11 24, 25; R 19, 

II 1, 2; R 25, 11 20-2 2 ) ,  G 's n o n c o m o r e h e n s i o n  of the



s i g n i f i c a n c e  of d a c e s  (R 19, 1 4 ) ,  che failure of Hope Coccages, 

a c a r e  f a c i l i c y  f o r  d e v e l o p m e n t a l !’/ dis a b l e d  persons, to file 

G 's a p p l i c a t i o n  in a C i m e l y  m a n n e r  (R 19, 11 5-3) and G 's 

f a i l u r e  Co m a k e  a c i m e l y  a p p l i c a t i o n  noc b e i n g  his faulc (R 19, 

11 9-16). T h e  H e a r i n g  E x a m i n e r  Ch e n  issued a w r i t t e n  de c i s i o n  

w h i c h  d e n i e d  G ' s a p p e a l ,  (R 5-9) c o n t a i n i n g  the ruling that, 

" A  l a t e  f i l e d  a p p l i c a t i o n  m a y  n o t  b e  p a i d  e v e n  if Che reason for 

l a t e  f i l i n g  is t h a t  a m e n t a l l y  r e t a r d e d  appli c a n t  r e l i e d  on 

a n o t h e r  w h o  f a i l e d  to m a k e  the a p p l i c a t i o n . 11

T h i s  s u p e r i o r  c o u r t  a p p e a l  was Chen filed against H u g h  

M a l o n e ,  C o m m i s s i o n e r  o f  the D e p a r t m e n t  of Revenue, in his o f f i­

ci a l  c a p a c i t y .  (For the p u r p o s e s  o f  this A p p e l l e e ' s  Brief, r e f­

e r e n c e  to t h e  D e p a r t m e n t  o f  R e v e n u e  or  the D e p a r t m e n t  refers to 

the n a m e d  A p p e l l e e ,  H u g h  M a l o n e ,  in his o f f i c i a l  capacity.) In 

t h i s  a p p e a l  G  .. r a i s e s  c l a i m s  that the D e p a r t m e n t  has not c o m­

p l i e d  w i t h  the m a n d a t e  of AS  43.23.055(4) r e q u i r i n g  the

D e p a r t m e n t  to p r o v i d e  a s s i s t a n c e  to d i s a b l e d  persons, that G 

w a s  d e n i e d  e q u a l  p r o t e c t i o n  in v i e w  o f  the different treatment 

p r o v i d e d  to m i n o r s  as c o m p a r e d  w i t h  d i s a b l e d  persons w i t h  r e g a r d  

to l a t e  f i l e d  a p p l i c a t i o n s  a n d  that the D e p artment has

d i s c r i m i n a t e d  a g a i n s t  G . u n d e r  A S  18.80.255(3) by denying h i m

a d i v i d e n d  o n  che b a s i s  o f  his d i s a b i l i t y .

I l l  
I I I  
I I I



ARGUMENT

I. A L L  I S S U E S  R A I S E D  BY G. . . IN T H I S  A P P E A L  SHOULD NOT BE' 
C O N S I D E R E D  AS  T H E Y  ARE O U T S I D E  T H E  SCOPE O F  THE 
A D M I N I S T R A T I V E  P R O C E E D I N G

A. T h e  I s s u e s  R a i s e d  By G Do Not Comply With
AS  A 3 . 2 3 . 015(g)_____________________________________________

In this s u p e r i o r  court appeal, G . does not raise any 

o f  the issues w h i c h  he r a i s e d  in the e a r l i e r  administrative p r o­

cee d i n g .  A l l  the i s s u e s  he  raises for this court's review are

r a i s e d  f o r  the f i r s t  time in this case. This is in violation of

A S  4 3 . 2 3 . 0 1 5 ( g ) ,  w h i c h  p r o v i d e s  as follows:

If a n  i n d i v i d u a l  is a g g r i e v e d  by a d e cision of the 
d e p a r t m e n t  d e t e r m i n i n g  the i n d i v idual's e l i g i b i l i­
ty f o r  a p e r m a n e n t  fund d i v i d e n d  or the ind i v i d u­
al's a u t h o r i t y  to c l a i m  a p e r m a n e n t  fund dividend
o n  b e h a l f  o f  another, the i n d i v i d u a l  m a y  appeal 

. t h a t  d e c i s i o n  to the s u p e r i o r  c o u r t  in accordance 
w i t h  A S  4 4 . 6 2 . 5 6 0 .  A n  a n n e a l  u n d e r  this section
does n o t e n t i t l e  the a g g r i e v e d  individual to a
t r i a l  de n ovo. The a n n e a l  shall be b a sed on the
r e c o r d  of the a d m i n i s t r a t i v e  n r o c e e a i n g  from which
a n n e a l  is t a k e n  a n d  the s c one of a n n e a i  is limited
to m a t t e r s  c o n t a i n e d  in the r e c o r d  of the adminis-
t r a t i v e  p r o c e e d i n g .

( E m p h a s i s  a d d e d . )  B y  v i r t u e  of § 015(g), the scope of G 's 

a p p e a l  is t h e r e f o r e  r e q u i r e d  to be l i m i t e d  to those matters c o n­

ta i n e d  in the r e c o r d  of the a d m i n i s t r a t i v e  pro c e e d i n g  from w h i c h  

h e  a ppeals.

S e c t i o n  .015(g) cannot s t a t e  the point more clearly. 

As che a d m i n i s t r a t i v e  p r o c e e d i n g  r a i s e d  o n l y  issues of residency 

a n d  e x c u s e s  r e g a r d i n g  G 's f a i l u r e  to file, this appeal can 

o n l y  b e  l i m i t e d  to c h ose issues. However, in this appeal G 

raises is s u e s  a l l e g i n g  v i o l a t i o n  of  che e q u a l  protection clause 

a nd AS 1 8 . 3 0 . 2 5 5  (3) a n d  che D e p a r t m e n t ' s  nor.cocnliance w i t h  A S
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4 3 . 2 3 . 0 5 5 ( 4 ) .  As G d i d  not raise these issues an che a d m i n­

i s t r a t i v e  p r o c e e d i n g ,  t h e y  sh o u l d  not be c o n s i d e r e d  by this 

court.

B. G .. S h o u l d  Not Raise N e w  Issues On Appeal_______

As a g e n e r a l  rule, parties ca n n o t  raise n e w  issues on

a p p e a l  in o r d e r  to s e c u r e  a r e v e r s a l  of a l o w e r  c o u r t ' s  d e t e r m i­

nat i o n .  W i c k w i r a  v. M c F a d d e n , 633 P . 2d 278, 281, n.6 (Alaska 

1981); V o n  B r i m e r  v. W h i r l p o o l  C o r p o r a t i o n , 536 F . 2 d  838, 848 

(9th Cir. 1976); O ' N e i l l  I n v e s t i g a t i o n ,  Inc. v. Illinois 

E m p l o y e r ' s  I n s u r a n c e  o f  W a u s a u , 636 P . 2d 1170, 1175, n.7 (Alaska 

1981); W i l l i a m s  v. A l y e s k a  P i p e l i n e  S e r v i c e  C o . , 650 P . 2d 343, 

351 ( A l a s k a  1982). F u r t h e r m o r e ,  the r e c o r d  on a p p e a l  in this 

case c o n t a i n s  n o  r e f e r e n c e  that G r a i s e d  at the a d m i n i s t r a­

tive p r o c e e d i n g  t h e  i s s u e s  he has n o w  r a i s e d  in this appeal. 

He n c e ,  this c o u r t  m a y  p r e s u m e  they w e r e  n o t  made, F e n d l e r  v. 

P h o e n i x  N e w s p a p e r s ,  I n c . , 636 P . 2nd 1256, 1260, N.2 (Ariz. App. 

1981), a n d  G " m a y  b e  c o n s i d e r e d  to h a v e  w a i v e d  his right to 

a d d r e s s  t h o s e  i s s u e s  b e f o r e  this court. R y e f u l  v. R v e f u l , 650 

P . 2d 369, 374, 375, n . 1 6  (Ala s k a  1982).

W h i l e  an a p p e l l a t e  c o u r t  w i l l  n o t  c o n s i d e r  an issue 

u n l e s s  it has b e e n  a r g u e d  in the trial c o u r t  a n d  p r o p e r l y  r a i s e d  

o n  appeal, a c c o r d i n g  to V e s t  v. First N a t i o n a l  Bank of F a i r b a n k s ,

659 P . 2 d  1233 ( A l a s k a  1983), an a p p e l l a t e  c o u r t  may c o n s i d e r  such

an i s s u e  if it a m o u n t s  to p l a i n  e r r o r  as set f orth in A l a s k a  Rule 

of C r i m i n a l  P r o c e d u r e  47(b) or if it i n v o l v e s  a q u e s t i o n  of law



that is c r i t i c a l  cc a p r o p e r  and ju s t  d e c i s i o n  a n d  che parties 

h a v e  h a d  che o p p o r c u n i t y  Co b r i e f  che issue. V e s c , ac p. 1234, 

n.2; See, B u f o r d  v. S c a c e , 515 P . 2d 382, 333 (Alaska 1973).

T h e  f i r s t  a l t e r n a t i v e  d e s c r i b e d  by the V e s t  court in 

i n a p p l i c a b l e  Co o u r  ca s e  beca u s e  A l a s k a  Rules of Criminal

P r o c e d u r e  do n o t  apply. The second a l C e r n a t i v e  is a l s o  i n a p p l i­

ca b l e  b e c a u s e  G _'s c l a i m s  ha v e  b e e n  r a i s e d  in s u c h  a faccual

v a c u u m  C h a t  this c o u r t  w i l l  be una b l e  to m a k e  a r e a s o n e d  d e c i s i o n

o n  t h o s e  c l a i m s  e v e n  if i t 'r e c e i v e d  f u r t h e r  b r i e f i n g  f r o m  the 

p a r t i e s  o n  the st a t u s  o f  the law. In l ight o f  the incomplete' 

r e c o r d  in this case, this court s h o u l d  t h e r e f o r e  n o t  con s i d e r

t h o s e  issues.

A d d i t i o n a l l y ,  a case m a y  not be t r i e d  on o n e  theory of 

l a w  in the t r i a l  c o u r t  a n d  u p o n  a n o t h e r  t h e o r y  on appeal. A n  

a p p e l l a t e  c o u r t  is t h e r e f o r e  not o b l i g e d  to r e v i e w  t heories other 

t h a n  t h o s e  w h i c h  w e r e  p r e s e n t e d  to the trial court. O ' N e i l l  

I n v e s t i g a t i o n .  Inc. at p .  1175» n.7, a n d  P l a n c i c h  v. S t a t e , 693 

• P . 2d  855, 857, n.l ( A l a s k a  1985); C r u n k  v. State F a r m  Fi r e  and 

C a s u a l t y  C o m p a n y , 686 P . 2 n d  1132 (Wash. App. 1984); S o u t h e r n  

P a c i f i c  Co. v. L o d e n , 508 P . 2d 347, 351 (Ariz. App. 1973).

A s  is e v i d e n t  f r o m  the r e c o r d  o n  appeal, G 's a r g u­

m e n t s  at the a d m i n i s t r a t i v e  level w e r e  that as a l i f e - l o n g  r e s i­

den t  of che s c a c e  he c o n s i d e r e d  he was e n c i c l e d  to a d i v i d e n d  and 

that che u n t i m e l y  f i l i n g  was not his fault. A f t e r  f a i l i n g  o n  

Chose issues G - has n o w  taken a d i f f e r e n t  tack and seeks to



p r e v a i l  on n e w  a r g u m e n t s  he has raised. This c ourt should non 

c o n s i d e r  then.

T h e  s o u r c e  of G 's e rror may be chat he re c e i v e d  

i n a d e q u a t e  r e p r e s e n t a t i o n  at the a g e n c y  level and r e c e i v e d  the 

b e n e f i t  of a l a w  t r a i n e d  r e p r e s e n t a t i v e  only in this latest a p­

peal. However, that does n o t  ch a n g e  the fact that AS 43.23- 

.015(g) a n d  o c h e r  w e l l - e s t a b l i s h e d  case law controls and requires 

this c o u r t  to d i s r e g a r d  the n e w  issues.

II. A P P R O P R I A T E  S T A N D A R D S  O F  REVIEW: " S U B S T A N T I A L
E V I D E N C E , "  " R A T I O N A L  B A S I S , "  A N D  " R E A S O N A B L E  AND •
N O T  A R B I T R A R Y " ______________________________________________________

T h e  A p p e l l e e  a g r e e s  that the " s u b s t a n t i a l  evidence" 

s t a n d a r d  s h o u l d  b e  a p p l i e d  to is s u e s  of fact, that the " r a t i o n a l  

b a s i s "  s t a n d a r d  s h o u l d  b e  a p p l i e d  to issues of law c o n c e r n i n g  

a g e n c y  e x p e rtise, p o l i c y  a n d  effic i e n c y ,  that che " r e a s o n a b l e  a n d  

n o t  a r b i t r a r y "  s t a n d a r d  s h o u l d  b e  a p p l i e d  to a r e v i e w  of a d m i n i s­

t r a t i v e  r e g u l a t i o n s ,  a n d  that the " s u b s t i t u t i o n  of j u d g m e n t "  

s t a n d a r d  s h o u l d  b e  a p p l i e d  to issues of law w h e r e  no a g e n c y  e x­

p e r t i s e  is involved. J a g e r  v. S t a t e , 537 P . 2 1100, 1107, n.23; 

E a r t h  R e s o u r c e s  C o m p a n y  v. S t a t e , 665 P . 2nd 960, 964, 965 (Alaska 

1 983). H o w e v e r ,  h a d  G _ h a d  r a i s e d  the arguments he n o w  raises 

in this a p p e a l  in the p r o p e r  m a n n e r ,  that is, by first r a i s i n g  

t h e m  in the a d m i n i s t r a t i v e  p r o c e e d i n g ,  che record at hand w o u l d  

h a v e  m o s t  likely c o n t a i n e d  e v i d e n c e  and a rgument against w h i c h  

t h e s e  s t a n d a r d s  o f  r e v i e w  c o u l d  ha v e  been a p p l i e d  by this court. 

Thus, w h i l e  these s t a n d a r d s  s h o u l d  be applied, they ca n n o t  be 

a p p l i e d  by r e a s o n  of che p a u c i t y  of the record on appeal.



Fo r  c i a r i t y  of i l l ustration, che various issues of 

face, is s u e s  o f  a g e n c y  e x p e r t i s e  a n d  issues pertaining to the 

r e a s o n a b l e n e s s  of  the D e p a r t m e n t ' s  regula t i o n s  involved in his 

ca s e  are d i s c u s s e d  in the f o l l o w i n g  subheadings: III, IV, and V.

III. T H E  D E P A R T M E N T  P R O V I D E S  S U F F I C I E N T  ASS I S T A N C E  TO 
D I S A B L E D  A P P L I C A N T S . ___________________________________

G r a i s e s  for the f i r s t  time in this case the c l a i m

t h a t  the D e p a r t m e n t  has n o t  c o m p l i e d  w i t h  AS 43.23.055(4), w h i c h

s t a t e s  as f ollows:

T h e  D e p a r t m e n t  shall
... (4) a s s i s t  r e s i d e n t s  of the state,
p a r t i c u l a r l y  in r u r a l  areas, who because of 
l a n g u a g e ,  d i s a b i l i t y ,  o r  i n a c c e s s i b i l i t y  to public 
t r a n s p o r t a t i o n  n e e d  a s s i s t a n c e  to establish 
e l i g i b i l i t y  a n d  to a p p l y  for permanent fund 
d i v i d e n d s .

G 's c l a i m  c o n c e r n i n g  s u b s e c t i o n  .055(4) thus raises questions 

as to w h a t  the D e p a r t m e n t  has d o n e  to f o l l o w  the legislative

d i r e c t i v e ,  t h a t  is, w h a t  facts the D e p a r t m e n t  has considered,

w h a t  its e x p e r i e n c e s  h a v e  been, w h a t  a s s istance it offers and 

w h a t  its p o l i c y  is o n  the type of  a s s i s t a n c e  it offers. B e c a u s e  

G did n o t  r a i s e  his c l a i m  c o n c e r n i n g  sub s e c t i o n  .055(4) at 

the a d m i n i s t r a t i v e  p r o c e e d i n g ,  t h ese questions w e r e  not a d d r e s s e d  

at  t h a t  p r o c e e d i n g .

In v i e w  of  the factual inquiries w h i c h  must be made to

m a k e  a r e a s o n e d  d e c i s i o n  as to the D e p a r t m e n t ' s  compliance w i t h

S u b s e c t i o n  .055(4), G is i n c o r r e c t  wh e n  he asserts at page 3,

1 3 o f  the B r i e f  o f  A p p e l l a n t  ( h e r e i n a f t e r  "Brief") that, "Here 

there are no q u e s t i o n s  o f  fact to be decided." Similarly, G
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l a m e l y  scanes ac p a g e  8, 'J 3 of his Brief chac, "Hothir.g was s a i d  

[at che a d m i n i s t r a t i v e  p roceeding] a b o u c  che scacucory 

r e q u i r e m e n t  C h a c  Che D e p a r c m e n c  as s i s e  d i s a b l e d  in applying for 

P e r m a n e n t  F u n d  D i v i d e n d s . "  T h e  r e a s o n  n o t h i n g  was said should 

h a v e  b e e n  o b v i o u s  Co G : he  did noc r a i s e  it as an issue!

G a l s o  a s s e r t s  chac 15 AAC 23.645, w h i c h  permits an 

a p p l i c a t i o n  o f  a n  i n c o m p e c e n c  or  a d i s a b l e d  p e r s o n  Co be filed by 

a n o t h e r  p e r son, d o e s  n o c  s a t i s f y  AS 4 3 . 23.055(4). Brief, p . 8 12. 

H o w e v e r ,  G 's a s s e r t i o n  chat § 645 is i n s u f f i c i e n t  raises

o c h e r  q u e s t i o n s  o f  fact: w h e t h e r  the D e p a r t m e n t  c o u l d  r e a s o n a b l y

b e  e x p e c t e d  to p r o v i d e  m o r e  assist a n c e ,  w h e t h e r  m o r e  a s s istance 

is n e e d  by i n c o m p e t e n t  a n d  d i s a b l e d  persons, h o w  the D e p a r t m e n t  

ca n  b e  e x p e c t e d  to i d e n t i f y  d i s a b l e d  p e r sons if they don't m a k e  

t h e m s e l v e s  k n o w n  to t h e  D e p a r t m e n t  a n d  the ext e n t  to w h i c h  o t h e r  

c a r e  p r o v i d i n g  i n s t i t u t i o n s  s h o u l d  b e  h e l d  r e s p o n s i b l e  to p r o v i d e  

n e e d e d  a s s i s t a n c e  to p o t e n t i a l  a pplicants. In c o n ducting an 

i n q u i r y  into t h e s e  i s s u e s  this c o u r t  w i l l  also n e e d  to c o nsider 

the D e p a r t m e n t ' s  e x p e r t i s e ,  e x perience, a n d  the pol i c i e s  it has 

f o r m u l a t e d  a n d  t h e s e  i s s u e s  s h o u l d  be a d d r e s s e d  in the record for 

this c o u r t  to b e  a b l e  to m a k e  a r e a s o n e d  decision.

H a d  the D e p a r t m e n t  a d d r e s s e d  these issues at the 

a d m i n i s t r a t i v e  p r o c e e d i n g ,  it w o u l d  have be e n  able to p r o vide 

e v i d e n c e  chat its r e g u l a t i o n s  p e r m i t  a pe r s o n  to file on b e h a l f  

o f  a d i s a b l e d  a p p l i c a n t ,  chac it m a i n t a i n s  three offices in che 

s c a c e  m a n n e d  b y  s t a f f  w h o  are i n s t r u c t e d  to assist applicants, to 

a n s w e r  their q u e s t i o n s ,  to prov i d e  a s s i s t a n c e  ov e r  che telephone



if che a p p l i c a n t  is u n a b L e  co tr a v e l  to one of the D e p a r t m e n t 1s 

o f f i c e s ,  to s i g n  as w i t n e s s e s  if the a p p l i c a n t  c a n n o t  sign his 

n a m e  b u t  c a n  o n l y  d r a w  an "X", and that the D e p a r t m e n t  is 

p r e p a r e d  to s e n d  its a s s i s t a n t s  to v a r i o u s  places in the state to 

p r o v i d e  p e r s o n a l  a s s i s t a n c e  to a p p l i c a n t s  who h a v e  no o t h e r  

p r a c t i c a l  m e a n s  o f  o b t a i n i n g  such assistance.

G 's a s s e r t i o n s  r e g a r d i n g  AS 43.23.055(4) and .645 

r e q u i r e  the a p p l i c a t i o n  o f  the " s u b s t a n t i a l  e v i d e n c e "  st a n d a r d  to 

the e x t e n t  q u e s t i o n s  of  fact a r e  to be r e v i e w e d  and the 

" r e a s o n a b l e  . b a s i s "  s t a n d a r d  to the extent the D e p a r t m e n t ' s  

p o l i c i e s  a n d  d e c i s i o n s  r e g a r d i n g  a s s i s t a n c e  to i n c o m p e t e n t  a n d  

d i s a b l e d  p e r s o n s  a r e  to b e  revie w e d .  Unf o r t u n a t e l y ,  this c o u r t  

w i l l  b e  u n a b l e  to a p p l y  e i t h e r  of these s t a n dards o f  r e v i e w  and 

m a k e  a  r e a s o n e d  d e c i s i o n  b e c a u s e  the r e c o r d  in this case is 

c o m p l e t e l y  i n a d e q u a t e .

IV. T H E  D I F F E R E N T  T R E A T M E N T  G I V E N  TO M I N O R S  AS
C O M P A R E D  T O  D I S A B L E D  P E R S O N S  SATISFIES T H E  EQUAL 
P R O T E C T I O N  C L A U S E ___________________________________________________

U n d e r  A S  4 3 . 2 3 . 0 5 5 ( 2 ) ,

T h e  D e p a r t m e n t  shall set the time limits for 
a p p l i c a t i o n s  f o r  p e r m a n e n t  f u n d  dividends so that 
the n u m b e r  o f  e l i g i b l e  a p p l i c a n t s  is d e t e r m i n e d  by 
O c t o b e r  1 o f  the y e a r  f o r  w h i c h  the d i v i d e n d  is 
d e c l a r e d  a n d  p e r m a n e n t  f u n d  dividends for a year 
a r e  p a i d  b e f o r e  A p r i l  30 of the year following 
that year;

T h e  dec ine for d i v i d e n d  a p p l i c a t i o n s  is d e s c r i b e d  in 15 A A C  

2 3 . 6 2 5 ( a )  as " J u l y  1 of  the year of a p p l i c a t i o n . "  One e x c e p t i o n  

to t h a t  r u l e  is m a n d a t e d ,  however, by AS 43.23.055(3), w h i c h  

s t a t e s  as follows:



T he d e p a r t m e n t  shall
... (3) a d o p t  r e gulations under the Administrative 
P r o c e d u r e  A c t  (AS 44.62) that estab l i s h  procedures 
a n d  time l i m i t s  for an i n d ividual upon e m a n c i p a­
tion o r  u p o n  r e a c h i n g  m a j o r i t y  to apply for p e r m a­
n e n t  f u n d  d i v i d e n d s  not r e c e i v e d  during m i nority 
b e c a u s e  t h e  parent, guardian, or other authorized 
r e p r e s e n t a t i v e  did noc a pply on behalf of the 
i n d i v i d u a l ;

P u r s u a n t  to this dir e c t i v e ,  the D e p artment enacted 15 AAC

2 3 . 6 1 5 ( f ) ,  w h i c h  p r o v i d e s  as follows:

A n  i n d i v i d u a l  w h o  has r e a c h e d  majority, or who has 
b e c o m e  a n  e m a n c i p a t e d  minor, m a y  apply to the 
d e p a r t m e n t  if (1) he or she was a child during the 
s i x - m o n t h  p e r i o d  d e s c r i b e d  in (a)(2) of this s e c­
tion, (2) a p e r m a n e n t  f u n d  d i vidend application 
w a s  n o t  f i l e d  o n  the i n d i v idual's behalf or was 
n o t  t i m e l y  filed, and (3) the individual was e l i­
g i b l e  to r e c e i v e  a p a y m e n t  u n d e r  AS 43.23.005- 
4 3 . 2 3 . 0 9 5 .  T h e  department, in its discretion, 
w i l l  w a i v e  the time limit pro v i a e d  in 15 AAC 
2 3 . 6 2 5  for that individual. A  waiver of che time 
l i m i t  u n d e r  this s u b s ection w i l l  not extend b e y o m  
on e  y e a r  a f t e r  the ind i v i d u a l  reaches maj o r i t y  or 
b e c o m e s  an  e m a n c i p a t e d  minor.

( E m p h a s i s  added.) G a g ain raises for the first time in this

c a s e  the c l a i m  t h a t  r e q u i r i n g  d i s a b l e d  persons to comply w i t h  the

d e a d l i n e  in § 625(a) w h i l e  p r o v i d i n g  minors an exception to that

d e a d l i n e  v i o l a t e s  the e q u a l  p r o t e c t i o n  clause of the U n i t e d

S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s .  Brief at p . 9. To d e t e r m i n e

w h e t h e r  to a p p l y  the " r e a s o n a b l e  b a s i s "  or the " s u b s t i t u t i o n  of

j u d g m e n t "  s t a n d a r d  of r e v i e w  to this claim, it is n e c e s s a r y  to

d e t e r m i n e  i n i t i a l l y  w h e t h e r  che issue involves agency e x p e r t i s e

o r  is p u r e l y  a q u e s t i o n  of law.

A n  a n a l y s i s  o f  the app l i c a b l e  statutes and regula t i o n s  

leads to the c o n c l u s i o n  that the determ i n a t i o n  to p r o v i d e



different: t r e a t m e n t  to m i n o r s  as c o m p a r e d  to disabled persons was 

a d e c i s i o n  o f  the D e p a r t m e n t ,  thus it is an issue involving 

a g e n c y  e x p e r t i s e .  T h e  r e l e v a n t  p r o v i s i o n s  of AS 43.23.055 

r e q u i r e  o n l y  that a d e a d l i n e  for c l a i m i n g  dividends b e  set, that 

d i s a b l e d  p e r s o n s  b e  a s s i s t e d  a n d  that minors be given ari

o p p o r t u n i t y ,  u p o n  t h e i r  e m a n c i p a t i o n  or upcr. reaching majority, 

to f i l e  f o r  d i v i d e n d s  w h i c h  w e r e  n o t  f i l e d  for earlier on their 

b e h a l f .  S e c t i o n  .055 does not e x p r e s s l y  r e q uire that minors be 

t r e a t e d  d i f f e r e n t l y  f r o m  d i s a b l e d  persons. In implementing the 

d i r e c t i v e  o f  s u b s e c t i o n  .055(4) the D e p a r t m e n t  could have, for

e x a m p l e ,  a s s i s t e d  d i s a b l e d  p e r s o n s  by providing them with a

r e l a x a t i o n  o f  the f i l i n g  d e a d l i n e  u n d e r  certain circumstances. 

H o w e v e r ,  . the D e p a r t m e n t  c h o s e  n o t  to do that. That decision is 

t h e r e f o r e  a s s u m e d  to be the p r o d u c t  of the Department's 

e x p e r i e n c e ,  e x p e r t i s e  a n d  p o l i c y  making. Because the issue 

i n v o l v e s  a g e n c y  e x p e r t i s e ,  it is a p p r o p r i a t e  to use the 

" r e a s o n a b l e  b a s i s "  r a t h e r  than the " s u b s t i t u t i o n  of judgment"

s t a n d a r d  o f  r e v i e w  in  j u d g i n g  the v a l i d i t y  of the different 

t r e a t m e n t  g i v e n  to t h e s e  two types of  applicants.

T h e  D e p a r t m e n t  agrees w i t h  G that the burden the 

D e p a r t m e n t  m u s t  b e a r  to j u s t i f y  the c o n s t i t u t i o n a l i t y  of the d i f­

f e r e n t  t r e a t m e n t  is s a t i s f a c t i o n  of the "rational basis" test. 

B r i e f ,  p. 10, * 1. T h e  D e p a r t m e n t  also agrees wi t h  G chac for 

e q u a l  p r o t e c t i o n  p u r p o s e s ,  m e n t a l l y  r e t a r d e d  persons do noc 

r e p r e s e n t  a s u s p e c t  class. Brief, p . 22, 1 2; Citv of Cleburne v. 

C l e b u r n e  L i v i n g  C e n t e r , 473 U.S. 432, 442, S7 L. Ed. 2d 313, 321,



105 S. Ct. 3249 (1985). Therefore, all che D e p a r t m e n t  needs to 

s h o w  is that its r e g u l a t i o n s  m e e t  the " r a t i o n a l  ba s i s "  test, C i t y  

of  C l e b u r n e , 473 U.S. at 448, 87 L. Ed. 2d at 325, that is, that 

the d i s t i n c t i o n  c r e a t e d  is reason a b l e ,  noc arbitrary, and rests 

u p o n  some g r o u n d  o f  d i f f e r e n c e  h a v i n g  a fair and substantial 

r e l a t i o n  to the o b j e c t  of  the legislation. H e r r i c k 1s 

A e r o - A u t o - A a u a  R e p a i r  S e r v i c e  v. S t a t e , —  ? . 2 d — , (Op. 3309 at p. 

8, A p r i l  29, 1988).

B e c a u s e  t h i s  c o n s t i t u t i o n a l  issue w a s  n o t  raised b y  

G at the a d m i n i s t r a t i v e  p r oceeding, the r e c o r d  on appeal c o n­

tains n o  refere: to any i n q u i r y  as to the r e a s o n a b l e n e s s  of the

D e p a r t m e n t ' s  d e c i s i o n  to treat m i n o r s  d i f f e r e n t l y  than d i s a b l e d  

p e r s o n s .  B e c a u s e  the r e c o r d  is t o t a l l y  inadequate, this court 

c a n n o t  m a k e  a r e a s o n e d  d e c i s i o n  o n  the c o n s t i t u t i o n a l  issue. 

T h i s  c o u r t  s h o u l d  t h e r e f o r e  n o t  c o n s i d e r  it.

F u r t h e r m o r e ,  in c o m p l i a n c e  w i t h  Herrick's 

A e r o - A u t o - A a u a  R e p a i r  S e r v i c e  dicta at p. 8, this court s h o u l d  

n o t  h y p o t h e s i s e  f a c t s  in o r d e r  to a n a l y z e  the D e p a r t m e n t ' s  

c o m p l i a n c e  w i t h  this legislation. In this connection, G 

s t a t e s ,  a l b e i t  i n c o r r e c t l y ,  ". . . i t  is not up to Mr. G to 

s p e c u l a t e  as to w h a t  r e a s o n s  the l e g i s l a t u r e  m a y  ha v e  had [as to 

w h y  p e o p l e  w i t h  d i s a b i l i t i e s  are treated d i f f e r e n t l y  than 

m i n o r s ] . "  Brief, p. 12, " 3. N o n e t heless, w h i l e  one should noc 

s p e c u l a t e  o n  s u c h  r e a s o n i n g ,  in o r d e r  to p r o p e r l y  r e v i e w  che 

c o n s t i t u t i o n a l i t y  o f  the D e p a r t m e n t ' s  regulation, it is



n o n e c h e i e s s  n e c e s s a r y  Co c o n s i d e r  che reasons for che differenc 

c r e a c m e n c  in o r d e r  Co d e c e r m i n e  w h e C h e r  chey are reasonable, ecc.

H a d  che c o n s c i c u c i o n a l  i s s u e  b e e n  r a i s e d  ac che admin- 

i s C r a C i v e  p r o c e e d i n g ,  Che D e p a r c m e n c  w o u l d  h a v e  p r e s e n c e d  testi- 

m o n y  c h a c  it h a d  p r o v i d e d  as m u c h  a s s i s c a n c e  Co d i s a b l e d  persons 

as i c  c o u l d  h a v e  w i c h o u c  g i v i n g  i m p e r m i s s i b l e  preferencial 

C r e a t m e n c  Co d i s a b l e d  persons. The D e p a r c m e n c  w o u l d  have also 

p r e s e n c e d  e v i d e n c e  i n  this c o n n e c t i o n  chat if a d i s a b l e d  person 

c o u l d  n o t  m e e t  che p r e s e n t  deadline, gi v i n g  th e m  l aCer deadlines 

w o u l d  n o c  g u a r a n t e e  a solution. Ideally, no d e a d l i n e  m a y  be 

a p p r o p r i a t e  f o r  a d i s a b l e d  person. The D e p a r t m e n t  w o u l d  then

h a v e  t a k e n  the p o s i t i o n  t h a t  if it 1 ^.re Co e n acC a r e g u l a t i o n  to 

t h a t  e f f e c t ,  ic w o u l d  p r o b a b l y  b e  f o u n d  u n c o n s t i t u t i o n a l .

In his B r i e f  G refers to the d i f f e r e n t  treatment 

g i v e n  to m i n o r s  b y  a n a l o g i z i n g  to v a r i o u s  p r o v i s i o n s  in the 

A l a s k a  S t a t u t e s  w h i c h  r e f l e c t  the l e g a l  i n c a p a c i t i e s  o f  minors. 

B r i e f  at p 5 12, T 2. Ho w e v e r ,  the d i f f e r e n t  t r e a t m e n t  given to 

m i n o r s  as c o m p a r e d  to d i s a b l e d  p e r s o n s  in the ''tse at ha n d  is 

m o r e  t h a n  a m a n i f e s t a t i o n  o f  the g e n e r a l  r u l e  that m i n o r s  are not 

l e g a l l y  r e s p o n s i b l e  f o r  t n eir c ivil a c t i o n s  w h e r e a s  adults are 

l e g a l l y  r e s p o n s i b l e .  T h e  d i f f e r e n t  t r e a t m e n t  exists not b e c a u s e  

d i s a b l e d  p e r s o n s  are a s s u m e d  to be w i c h o u c  the legal incapacities 

o f  a m i n o r ,  but r a t h e r ,  b e c a u s e  to do more for dis a b l e d  persons 

t h e n  w h a t  is a l r e a d y  b e i n g  done w i l l  a m o u n t  to gi v i n g  to them 

i m p e r m i s s i b l e  p r e f e r e n c i a l  treatment. The D e p a r c m e n c  is also 

c o n c e r n e d  w i t h  its p r a c t i c a l  l i m i t a t i o n  on p r o v i d i n g  more



a s s i s t a n c e  Co d i s a b l e d  persons, che co s t  inmeciace of w h i c h  is 

c h a c  a  d i s a b l e d  p e r s o n  c a n n o c  be a s s i s c e d  unless che D e p artment 

k n o w s  Chat t h a t  p e r s o n  n e e d s  a s s i s t a n c e .  Furthermore, as a 

p o l i c y  n a t t e r ,  the D e p a r c m e n c  c o n s i d e r s  a disabled person's care 

C a k i n g  i n s t i t u t i o n  Co b e  in che besc position Co provide 

a s s i s t a n c e  a n d  t h a t  if chat i n s t i t u t i o n  fails Co submic an 

a p p l i c a t i o n ,  Che d i s a b l e d  p e r s o n  h a s  che ability to seek legal 

r e c o u r s e  a g a i n s t  it. In l i g h t  of these concerns, the 

D e p a r t m e n t ' s  d e c i s i o n  to p r o v i d e  d i f f e r e n t  treacnent to chese two 

t y p e s  o f  a p p l i c a n t s  m e e t s  the " r e a s o n a b l e  ba s i s "  standard.

V. T H E R E  IS N O  E V I D E N C E  T H A T  T H E  D E P A R T M E N T ' S
R E G U L A T I O N S  D I S C R I M I N A T E  A G A I N S T  DISABLED PERSONS

G a l s o  r a i s e s  for Che firsc time in Chis case the

c l a i m  t h a t  b y  d e n y i n g  h i m  the d i v i d e n d  for 1936, the D e p a r t m e n t

v i o l a t e d  A S  1 8 . 8 0 . 2 5 5 ( 3 ) ,  w h i c h  p r o v i d e s  as follows:

It is u n l a w f u l  f o r  the s t a t e  or  a n y  of ics p o l i t i­
ca l  s u b d i v i s i o n s
... (3) to r e f u s e  or de n y  to a p e r s o n  any local, 
s t a t e ,  o r  f e d e r a l  funds, services, goods, f a c i l i­
ties, a d v a n t a g e s  or p r i v i l e g e s  b e c a u s e  of physical 
o r  m e n t a l  d i s a b i l i t y .

( E m p h a s i s  a d d e d . )  H o w e v e r ,  Co the e x c e n c  che record in this case

a d d r e s s e s  t h e  r e a s o n  f o r  the d e n i a l  of Che applicacion, it is

c l e a r  t h e  d e n i a l  w a s  f o r  the r e a s o n  that the applic a t i o n  w a s

u n t i m e l y .  In  this light, § 255(3) does noc support G 's c l a i m

f or C h a c  s u b s e c c i o n  a p p l i e s  on l y  co denials because o f  m e n t a l

d i s a b i l i t y ,  chus r e f e r r i n g  co a d i r e c t  c o n n ection becveen Che

d i s a b i l i t y  a n d  Che d e n i a l .  However, co che excenc chac G



i n t e n d s  co cake a b r o a d e r  v i e w  of § 255(3), che resulc w o u l d  

s c i l l  be che same.

G a p p e a r s  Co a r g u e  Chac che deparcmenc's r e g u l a­

tio n s  f a i l  to p r o v i d e  " a d e q u a t e  accomm o d a t i o n s "  to persons w i t h  

d i s a b i l i t i e s .  Brief, p. 14, 1 3. Unfortunately, G fails co 

p r o v i d e  a n y  e v i d e n c e  chac chis is so in che case ac hand, apart 

f r o m  p r o v i d i n g  t h e  b a r e  facts that he ne e d e d  assistance to file 

h i s  a p p l i c a t i o n  a n d  th a t  his a s s i s t a n t  filed the a p plication 

late. G a l s o  f a i l s  to p r o v e  that the D e p artment has a duty 

to p e r s o n a l l y  p r o v i d e  a n  a s s i s t a n t  co him, even w h e n  he does not 

le t  the D e p a r t m e n t  k n o w  th a t  he  n e eds assistance or chac the 

D e p a r t m e n t  k n e w  o r  s h o u l d  h a v e  k n o w n  that he  needed assistance.

F i n a l l y ,  G  states in his b r i e f  ac p. 15, T 1, that, 

" I t  is p r o b a b l e  t h a t  Mr. G w o u l d  have applied for his 1986

d i v i d e n d  h a d  t h e r e  b e e n  a s y s t e m  in place to se a r c h  out people 

w h o  w o u l d  h a v e  d i f f i c u l t y  a p p l y i n g  on Cheir own." However, G 

f a i l s  to r e f e r  to a n y  f a c t s  in the re c o r d  w h i c h  support such a 

c o n c l u s i o n .  F u r t h e r m o r e ,  to the Dep a r t m e n t ' s  knowledge n o  such 

f a c t s  exist. G 's s t a t e m e n t  that but for the Department's 

i n a c t i o n  h e  p r o b a b l y  w o u l d  h a v e  f i l e d  a timely a p p l i c a t i o n  is 

t h e r e f o r e  p u r e  c o n j e c t u r e .  In v i e w  of G 's failure to p r o vide 

e v i d e n c e  s u f f i c i e n t  Co s u p p o r t  a finding of a v i o l a c i o n  of § 

255(3) chis c o u r t  c a n n o c  m a k e  a r e a s o n e d  decision.

H a d  che D e p a r c m e n c  b e e n  g i v e n  nocice of chis issue in 

Che a d m i n i s c r a c i v e  p r o c e e d i n g ,  ic w o u l d  have produced evidence 

c h a c  s e v e r a l  h u n d r e d  d i v i d e n d s  have been obtained by disabled or



i n c o m p e t e n t  p e r s o n s ,  chac in che h i s t o r y  of che D e p a r t m e n t  ic has 

r e c e i v e d  o n l y  Cwo o c h e r  a p p e a l s  o f  G 's cype, Chac accor d i n g  

Co ics e x p e r i e n c e ,  a f a i l u r e  of a d i s a b l e d  pe r s o n  Co obcain 

a s s i s C a n c e  Co f i l e  a n  a p p l i c a c i o n s  is almosc n o n e x i s c e n c  and chac 

if Che D e p a r t m e n t  h a d  r e c e i v e d  a r e q u e s t  of a s s i s t a n c e  from G 

or  f r o m  G 's g u a r d i a n ,  G w o u l d  m o s t  certa i n l y  have

r e c e i v e d  a s s i s t a n c e .

G 's a s s e r t i o n s  o f  d i s c r i m i n a t i o n  also raise a n u m­

b e r  o f  p o l i c y  q u e s t i o n s  w h i c h  the D e p a r t m e n t  sh o u l d  have h a d  a n  

o p p o r t u n i t y  to a d d r e s s  a t  the a d m i n i s t r a t i v e  proceeding. For 

e x a m p l e ,  t h e  e x t e n t  to w h i c h  the D e p a r t m e n t  s h o u l d  be r e q u i r e d  to 

p r o v i d e  a s s i s t a n c e  to d i s a b l e d  persons; the m e c h a n i s m  b y  w h i c h  

t h e  D e p a r t m e n t  is e x p e c t e d  to k n o w  w h e n  a d i s a b l e d  p e r s o n  n eeds 

a s s i s t a n c e ;  the e x t e n t  to w h i c h  the D e p a r t m e n t  should be r e q u i r e d  

to j e o p a r d i z e  its f i s c a l  e f f i c i e n c y  by d o i n g  aw a y  w i t h  fi l i n g  

d e a d l i n e s  f o r  d i s a b l e d  persons; and Che e x t e n t  to w h i c h  d i s a b l e d  

p e r s o n s  a r e  e x p e c t e d  to p u r s u e  o t h e r  remedies a v a i l a b l e  to them, 

s u c h  as s e e k i n g  l e g a l  r e c o u r s e  a g a i n s t  a n e g l i g e n t  spouse,

p a r e n t ,  g u a r d i a n ,  c o n s e r v a t o r ,  or o c her a u t h o r i z e d  p e r s o n a l

r e p r e s e n t a t i v e  w h o  h a v e  through t h e i r  o w n  n e g l i g e n c e  f a i l e d  to 

s u b m i t  a t i m e l y  a p p l i c a t i o n .

C O N C L U S I O N

In e x e r c i s i n g  his v a r ious rights of appeal G has

a b a n d o n e d  in chis l a c e s c  appeal, all of his previous theories of

che c a s e  a n d  r e p l a c e d  ch e m  w i c h  n e w  cheories. This change of



c a c c i c s  ar. chis s c a g e  of che i i c i g a c i o n  l e a v e s  chis c o u r c  w i c h  a 

c o m p l e t e l y  i n a d e q u a c e  r e c o r d  on appeal. A S  4 3 . 2 3 . 0 1 5 ( g )  

s p e c i f i c a l l y  p r o h i b i c s  G fr o m  e x p a n d i n g  che s c o p e  o f  chis 

a p p e a l  b e y o n d  Che m a c c e r s  a d d r e s s e d  i n  che a d m i n i s c r a c i v e  

p r o c e e d i n g .  H a d  G r a i s e d  chese issues ac Che a d m i n i s c r a c i v e  

p r o c e e d i n g  che D e p a r c m e n c  w o u l d  have had c h e  o p p o r c u n i c y  Co f u lly 

a d d r e s s  C h e m  a n d  Co d e v e l o p  a c o mplece r e c o r d  f o r  chis courc. 

H o w e v e r ,  o n  the b a s i s  o f  the facts in t h e  r e c o r d  b e f o r e  this 

c o u r c ,  a r e a s o n e d  d e c i s i o n  can n o t  b e  m a d e  on a n y  o f  the issues 

r a i s e d  b y  G

F o r  the r e a s o n s  s t a t e d  herein, the D e p a r t m e n t  of 

R e v e n u e  r e s p e c t f u l l y  r e q u e s t s  this court to n o t  c o n s i d e r  a n y  of 

t h e  is s u e s  r a i s e d  b y  G  in this a p p e a l  a n d  to d i s m i s s  the 

a p p e a l .

jL
D A T E D  this d a y  of August, 198C, at  A n c h o r a g e ,

A l a s k a .

G E A C E  BERG S C H A I B L E  
A T T O R N E Y  G E N E R A L

^ L a w r e n c e  C. D e l a y  
A s s i s t a n t  A t t o r n e y  G e n e r a l

- 13 -
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nderstand that these penalties are hj 
penalties imposed.

.ture of individual,
t, guardian, or other
rized representative)
this section or as may be provided by
:ment, an individual must personally
it fund dividends, including the certi-
nder (b) of this Bection.
cation of residency of an unemanci-
f  age or of an incompetent individual
il’s parent, legal guardian, or other

jermanent fund dividend on behalf of 
shall hold the dividend in trust for 

rust under this subsection shall be 
l  accordance with AS 37,10,070. 
individual may not maintain a claim 
employee of the state based on the 

irdian, or authorized representative 
state managed or disposed of perma- 
behalf of the minor or incompetent

ed by a decision of the department 
bility for a permanent fund dividend 
laim a permanent fund dividend on 
nay appeal that decision to the supe- 
S 44.62.560. An appeal under this 
ved individual to a trial de novo. The 
>rd of the administrative proceeding 
he scope of appeal is limited to mat- 
the administrative proceeding, 
nt provisions of AS 43.23.035 apply 
rmanent fund dividend on»behalf of 
im § 2 ch 159 SLA 1988; am § 4 ch

perm anent fund dividends. The commis­
sioner m ay req u ire  an individual to pro­
vide proof of elig ib ility , and the commis­
sioner m ay use o th er inform ation avail­
able from o th er s ta te  departm ents or 
agencies to  de term ine  th e  eligibility of an 
individual.

"(b) The dep a rtm en t sha ll prescribe and 
furnish an application form for claim ing a 
perm anent fund dividend. The application 
m ust contain a s ta tem en t of eligibility

<3.23.025 Revenue and T axation

3 H z m < 4

§ 43.23.025

, t  jjrtjficslion  o f residency in  substan-
the following form:

i ,^-iifr that 
I > I am a state  resident on th e  date of

Ik* application and I have been a  sta te
t j .ifr- i for at least si* m onths imraedi-

preceding th e  date  o f th is  applies-

* 7 )  (name), the individual on whose 
t rL s l/ l  am applying, is a  s ta te  resident 

ha* been a s ta te  res iden t for a t 
I ,**  sjx m onths im m ediately preceding 
U>c date of th is application, 
j  understand th a t a false claim  of resi- 

^ o c r  to obtain a  perm anen t fund divi- 
for m yself o r for ano ther i6 a  crimi- 

**! offense and th a t if  convicted I will for­
in t future perm anent fund dividends and 
that I will lose o r m ust repay all perma- 
M^rt fund dividends th a t have  been cred­
i t  or paid to me, and any  accrued ii.ter- 
a*  in my annuity  account. I  understand 
that this penalty is in addition  to  a n /  
criminal penalties imposed.

(aignature o f indiv idual, parent, 
guardian, o r o th e r au thorized  repre­
sentative)

1*1 If a public agency claim s a  dividend 
so behalf o f an individual u n d e r th is  sec­
tion. the public agency shall elec t 100 per­
cent cash under AS 43.23.005(d) and hold 
the dividend in tru s t for th e  individual. 
Money held in  tru s t under th is  subsection 
•hall be invested by th e  com m issioner in 
accordance w ith A S 37.10.070.

"(f) A m inor or an  incom petent ind iv id ­
ual m ay  no t m ain ta in  a claim  aga in s t the 
s ta te  o r an  officer o r employee of the s ta le  
based e ith e r  on th e  m anner in which the 
p a ren t, guard ian , o r authorized rep resen­
ta tiv e  o th e r th an  a public agency o f the 
s ta te  m anaged  c r  disposed of perm anent 
fund dividends received on behalf o f the 
m inor o r incom petent, or an  election m ade 
o r no t m ade on th a t  individual's beh a lf 
u n d e r A S 43.23.005(d).

"(i) T he  perm anen t fund dividend app li­
cation  form shall be prepared to allow an 
app lican t, o ther th a n  a person who is  ex­
em pt u n d e r AS 47.45.015(b), to elec t to 
receive th e  dividend e ith e r in  cash o r as 
an a n n u ity  credit."

C ro s s  re fe re n c e s . — Fo»- volun tary  
con tribu tions to A laska W inter Olympics 
account, see AS 05.35.100.

E f fe c t  o f  a m e n d m e n ts . — The 1988 
am endm ent, effective Ja n u a ry  1 ,1989 , re ­
w rote th e  s ta tem en t of eligibility  and cer­
tifica tion  of residency in Eubsection (b) to 
th e  e x ten t th a t a  detailed comparison is 
im practicable.

T he 1989 am endm ent, effective J a n u ­
a ry  1, 1990, substitu ted  "24 m onths" for 
"six m onths" in th e  first two paragraphs 
of th e  form in subsection (b).

E d i to r ’s n o te s . —  U ntil J a n u a ry  1, 
1990, th e  f irs t two parag raphs in the  form 
in subsection (b) re fe r to a six-m onth 
ra th e r  th a n  24-m onth residency period.

Sec. 43.23.025. Amount of dividend, (a) By October 1 of each 
year the commissioner shall give public notice of the value of each 
permanent fund dividend for that year. The public notice shall contain 
a statement disclosing the amount by which each individual dividend 
has been reduced in order to pay the costs of administering the pro­
gram and the hold harmless provisions of AS 43.23.075. The commis­
sioner shall also include the statement on the stub attached to each 
individual dividend check. The commissioner shall determine the 
value of a permanent fund dividend by

(1) determining the total amount available for dividend payments, 
which equals

(A) the amount of income of the Alaska permanent fund transferred 
to the dividend fund under AS 43.23.045fa) during the current year;

(B) plus the unexpended and unobligated balances of prior fiscal 
year appropriations that lapse into the dividend fund under AS 
43.23.045(d);

(C) less the amount necessary to pay dividends from the dividend 
fund in the current year under AS 43.23.055^3);
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(D) less the amount necessary to pay dividends from the dividend 
fund due to eligible applicants who, as determined by the department 
filed for a previous year’s dividend by the filing deadline but who were 
not included in a previous year’s dividend computation;

(2) determining the number of individuals eligible to receive a divi. 
dend payment for the current year; and

(3) dividing the amount determined under (1) of this section by the 
amount determined under (2) of this section.

(b) For the purpose of calculating the amount of a permanent fund 
dividend under (a) of this section, an individual who is ineligible to 
receive a dividend under AS 43.23.005(d) is counted as an eligible 
individual whether or not the individual has applied for the dividend. 
(§ 1 ch 102 SLA 1982; a:n § 1 ch 55 SLA 1983; am § 2 ch 43 SLA 
1984; am § 2 ch 57 SLA 1987; am § 2 ch 54 SLA 1988)

E ffec t o f  a m e n d m e n ts . — The 1984 
am endm ent substitu ted  "October" for 
"December" in the firs t sentence in the 
introductory paragraph .

The 1987 am endm ent, added the second 
and th ird  sentences in th e  introductory 
language, in parag raph  (1) inserted  "the 
total am ount available for dividend pay­
m ents, which equals" following "deter­
m ining,” designated some of the existing 
language as subparagraph  (A), and added

Bubparagraplui (B)-(D), and in paragraph 
(3) su b s titu ted  "under" for "in" in  two 
places.

The 1988 am endm ent, effective May 26, 
1988, added  subsection (b).

E d i to r ’s n o te s . — Section 4, ch. 64, 
SLA 1988 provides th a t  the am endm ents 
made to  th is  section by ch. 54, SLA 1988 
apply "only  to eligibility  for perm anent 
fund d iv idends for years after 1988."

N O T E S TO  D E C IS IO N S

S ta te d  in A laska Oil Co. v. A laska, 45 
B ankr. 358 (D. A laska 1985).

Sec. 43.23.035. Penalties and enforcem ent (a) In addition to 
any criminal penalties imposed by state law, if an individual is con­
victed of a crime in connection with a false statement made in a 
certification required under AS 43.23.015, and the conviction is not 
reversed, that individual forfeits all permanent fund dividends paid 
and is not eligible for a future permanent fund dividend.

(b) If the commissioner determines that a permanent fund dividend 
should not have been claimed by or paid to an individual, the commis­
sioner may use all collection procedures or remedies available for 
collection of taxes under this title to recover the payment of a perma­
nent fund dividend that was improperly made. A notice of an improp­
erly paid dividend must be sent to the individual within 10 years after 
the improper payment. If notice is not sent within the 10-year period, 
proceedings may not be commenced in court for recovery of the im­
proper payment.

(c) An individual who, in claiming a permanent fund dividend, or 
an individual who, in certifying another person’s eligibility, wilfully 
misrepresents, exercises gross negligence, or recklessly disregards a

j 43.1 
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STEVE COWPER, GOVERNOR

OFFICE OF THE COMMISSIONER

P.O. BOX S
JUNEAU. ALASKA 99811-0400 
PHONE: (907) 465-2300 
TELEFAX: 1907) 465-2389

April 2, 1990

The Honorable Bill Hudson 
Alaska House of Representatives 
P.O. Box V 
Court, Room 605 
Juneau, Alaska £££11

Dear Representative Hudson:

Your bill, hB 3£G - "An Act relating to Permanent Fund Dividends for 
Incompetent Individuals is scheduled for Hearing in House State
Affairs on April 3. Essentially this is a goca piece of legislation. It
seeks to address a fundamental inequity in the administration of the PFD 
program, kith the recent adoption of 15 AAC 23.135(e), however, the 
Department believes this legislation to be unnecessary. Like yourself, 
the Department recently came to the conclusion that certain Alaskans, 
those loosely defined as "disabled" under 15 AAC 23.990(6), were unfairly 
being excluded from the program due to overly restrictive guidelines. 
Through no fault of their own-they were simply unable to complete the 
application-some were net completing or filing their application in time 
to meet the filing deadline. The recent adoption of 15 AAC 23.135(e) 
should adequately address this protlem:

15 AAC 23.135(e) If the department does not have a timely filed 
application on file for an individual, that individual or an 
authorized representative may submit an application for a prior year 
dividend, if the individual was disabled as defined in 15 AAC 
23.990(6) during the application period.

I appreciate your efforts (HE 3£C) in bringing both public and 
legislative attention to this issue. With the new regulation in place, 
the department will immediately undertake steps to rectify this very 
unfortunate situation.

Sincerely

Hugh rvayone 
Commissioner
Hugh

HM:RW:sp

90-75

cc: All Kembers of house State Affairs Committee



R e g i s t e r 1 5  A A C  2 3 . 1 3 5

g i b l e  to r e c e i v e  a p e r m a n e n t  f u n d  d i v i d e n d .  (Eff. / /

R e g i s t e r  )

A u t h o r i t y :  A S  4 3 . 2 3 . 0 1 5

A S  4 3 . 2 3 . 0 5 5

15 A A C  23.135. E L I G I B I L I T Y  F O R  A  P R I O R  Y E A R  D I V I D E N D  F O R  

1990 A N D  S U B S E Q U E N T  Y E A R S .  (a) A n  i n d i v i d u a l  w h o  has r e a c h e d  

m a j o r i t y ,  o r  w h o  h a s  b e c o m e  an  e m a n c i p a t e d  m i n o r ,  m a y  a p p l y  to 

t h e  d e p a r t m e n t  f o r  a p r i o r  y e a r  d i v i d e n d  if

(1) the i n d i v i d u a l  h a d  n o t  r e a c h e d  m a j o r i t y  or b e c o m e

jpp-PCfo
an  e m a n i c i p a t e d  m i n o r  p s - s c — £ »  J u l y  1 of t h e  d i v i d e n d  y e a r  for 

w h i c h  t h e  i n d i v i d u a l  is a p p l y i n g ;

(2) a c o m p l e t e  p e r m a n e n t  f u n d  d i v i d e n d  a p p l i c a t i o n  w a s  

n o t  f i l e d  b y  an  e l i g i b l e  s p o n s o r  on the i n d i v i d u a l ' s  b e h a l f ,  w a s  

n o t  t i m e l y  filed, o r ^ s o l e l y  as a r e s u l t  of c o m p e t i n g  a p p l i c a t i o n s  

b e i n g  filed, -r«3=» w a s ^ p a i d ;  a n d

- 4 -



(3) t h e  i n d i v i d u a l  w o u l d  h a v e  q u a l i f i e d  as a r e s i d e n t ,  

as d e s c r i b e d  in AS  4 3 . 2 3 . 0 9 5 ( 7 ) .

(b) A n  i n d i v i d u a l  w h o  q u a l i f i e s  u n d e r  (a) o f  this s e c t i o n  

m u s t  f i l e  an a p p l i c a t i o n  w i t h i n  o n e  y e a r  a f t e r  the i n d i v i d u a l  

r e a c h e s  m a j o r i t y  or b e c o m e s  an e m a n c i p a t e d  m i n o r ,  w h i c h e v e r  is 

e a r l i e r .

•
L

(c) E x c e p t  as p r o v i d e d  in (e) o f  this sec t i o n ,  dff the 

d e p a r t m e n t  does n o t  h a v e  a t i m e l y  f i l e d  a p p l i c a t i o n  o n  file, in 

o r d e r  to b e  e l i g i b l e  to r e c e i v e  a d i v i d e n d ,  the a p p l i c a n t  m u s t  

submit^ b e f o r e  J u l y  1 of t h e  y e a r  f o l l o w i n g  the d i v i d e n d  y ear, a 

r e q u e s t  to r e a p p l y  a n d  one of the f o l l o w i n g  f o r m s  of  e v i d e n c e  

th a t  an  a p p l i c a t i o n  w a s  t i m e l y  f i l e d  w i t h  the d e p a r t m e n t :

(1) a m a i l i n g  r e c e i p t ;

(2) a d e l i v e r y  r e c e i p t ;  or

(3) a n o t a r i z e d  a f f i d a v i t  in w h i c h  the a p p l i c a n t  or  

a p p l i c a n t ' s  s p o n s o r  s t a tes, u n d e r  p e n a l t y  of  u n s w o r n  f a l s i f i c a­

tion, t h a t  the a p p l i c a t i o n  w a s  t i m e l y  f i l e d ^  a n d

R e g i s t e r  , 1 9 9 0  R E V E N U E  15 A A C  2 3 . 1 3 5

- 5 -
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(A) an  i n d i v i d u a l  states, u n d e r  p e n a l t y  of  u n s w o r n  

f a l s i f i c a t i o n ,  th a t  the i n d i v i d u a l  w i t n e s s e d  the filing; or

(B) o n e  of  the i n d i v i d u a l s  w h o  s i g n e d  the r e s i d e n c y  

v e r i f i c a t i o n  p o r t i o n  of t h e  t i m e l y  f i l e d  a p p l i c a t i o n  s t a t e s ,  

u n d e r  p e n a l t y  of  u n s w o r n  f a l s i f i c a t i o n ,  t h a t  the i n d i v i d u a l  

s i g n e d  the r e s i d e n c y  v e r i f i c a t i o n  b e f o r e  the a p p l i c a t i o n  

d e a d l i n e .

(d) I f  an a p p l i c a n t  fil&s, u n d e r  (c) o f  this s e c t i o n ,  a 

r e q u e s t  to r e a p p l y  a l o n g  w i t h  the r e q u i r e d  s u p p o r t i n g  e v i d e n c e  b y  

S e p t e m b e r  15 of the d i v i d e n d  y e a r  a n d  is d e t e r m i n e d  to b e  e l i g i­

ble, t h e  d e p a r t m e n t  w i l l  p a y  t h e  a p p l i c a n t  f r o m  t h a t  y e a r ' s  d i v i­

d e n d  d i s t r i b u t i o n .  If an a p p l i c a n t  files, u n d e r  (c) o f  th i s  s e c­

tion, a r e q u e s t  to r e a p p l y  a l o n g  w i t h  s u p p o r t i n g  e v i d e n c e  a f t e r  

S e p t e m b e r  15 of  t h e  d i v i d e n d  y e a r  b u t  b e f o r e  the J u l v  1 

i m m e d i a t e l y  f o l l o w i n g  t h e  d i v i d e n d  y e a r  a n d  is d e t e r m i n e d  to b e  

e l i g i b l e ,  the d e p a r t m e n t  w i l l  p a y  the a p p l i c a n t  f r o m  that y e a r ' s  

d i v i d e n d  d i s t r i b u t i o n  if m o n e y  is a v a i l a b l e ;  if m o n e y  is n o t  

a v a i l a b l e ,  then the a p p l i c a n t  w i l l  be  p a i d  f r o m  the s u b s e q u e n t  

y e a r ' s  d i v i d e n d  d i s t r i b u t i o n .
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R e g i s t e r  , 1990 R E V E N U E  15 A A C  2 3 . 1 4 5

(e) I f  the d e p a r t m e n t  d o e s  n o t  h a v e  a t i m e l y  f i l e d  

a p p l i c a t i o n  on  f i l e  f o r  an i n d i v i d u a l ,  t h a t  i n d i v i d u a l  or an  

a u t h o r i z e d  r e p r e s e n t a t i v e  m a y  s u b m i t  an a p p l i c a t i o n  f o r  a p r i o r  

y e a r  d i v i d e n d , ^ i f  the i n d i v i d u a l  w a s  d i s a b l e d ^  as d e f i n e d  i n  

15 A A C  2 3 . 9 9 0 (6) d u r i n g  t h e  a p p l i c a t i o n  p e r i o d .  (Eff. / / ,

R e g i s t e r  )

A u t h o r i t y :  AS 4 3 . 2 3 . 0 1 5

AS  4 3 . 2 3 . 0 5 5

15 A A C  2 3 . 1 4 5 .  A P P L I C A T I O N S  G E N E R A L L Y  F O R  1990 A N D  S U B S E­

Q U E N T  Y E A R S .  (a) A n  i n d i v i d u a l  m a y  a p p l y  f o r  a p e r m a n e n t  f u n d  

d i v i d e n d  a f t e r  M a r c h  31 b u t  b e f o r e  J u l y  1 o f  the d i v i d e n d  y e a r  o n  

a f o r m  p r o v i d e d  b y  t h e  d e p a r t m e n t .  A n  a p p l i c a t i o n  p o s t m a r k e d  

d u r i n g  t h a t  p e r i o d  is c o n s i d e r e d  t i m e l y  filed.

(b) E x c e p t  as p r o v i d e d  in AS 4 3 . 2 3 . 0 1 5 ( d ) ,  15 A A C  2 3 . 155,

pen. m a n  en-h -fund
and 15 A A C  2 3 . 1 6 5  , an i n d i v i d u a l  a p p l y i n g  f o r  a ^ d i v i d e n d  payment- 

m u s t  p e r s o n a l l y  s i g n  the c e r t i f i c a t i o n  o f  r e s i d e n c y  a n d  e l i g i b i l­

ity c o n t a i n e d  o n  the a p p l i c a t i o n  form.
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I
15 A A C  23.990 A dministrative C ode Su p p l e m e n t 15 A A C  23.990

15 A A C  23.990. D E F IN IT IO N S .  In  th is  chapter , unless o the r­
wise indicated,

(1) "abode” m eans one’s home or place of dwelling;
(2) "ad u l t” m eans  a n  individual who h a s  reached 18 years  of ageu 

which is the  age of m ajority  unde r  AS 25.20.010, or who is u n d e r  18 
years  of age b u t  because of m arriage has  reached the age of majority 
u n d e r  AS 25.20.020; '  ■

(3) "au thorized  represen ta tive” m eans  a n  a d u l t  who has  a  suffi­
ciently significant re lationship  w ith  a  child or an o th e r  ad u l t  th a t  
the  d e p a r tm e n t  is satisfied th a t  the  person is apply ing  for th e  per­
m a n e n t  fund dividend paym ent for th e  benefit  of the  child or the 
adult;  "au thorized  representa tive"  includes a n  official of a public 
agency or a  p r iva te  institution;

(4) "child” m eans  a n  individual who has not reached  the  age of 
m ajority  u n d e r  AS 25.20.010 or 25.20.020;

(5) "d ep a r tm en t” m eans the D epar tm en t  of Revenue;
(6) "disabled” m eans  physically or m en ta l ly  unab le  to complete 

and  s ign  an  application, due to a  visual handicap, serious emotional 
d is turbance, orthopedic or o ther h e a l th  im pairm en t,  o r  due to a 
developm ental disability  th a t  is a t t r ib u tab le  to m en ta l  re ta rda tion ,  
cerebra l palsy, epilepsy, or autism ; "disabled” does no t  m ea n  "in- • 
com peten t”;

(7) "dividend y e a r” m eans the  ca lendar y e a r  in  which the  divi­
dend is declared;

(8) "em an ic ipated  m inor” m eans an  indiv idual u n d e r  the  age of 
18 y e a rs  who h a s  been  declared em ancipa ted  by  the  superio r court 
of th is  s ta to  u n d e r  AS 09.55.590, or by a court of an o th e r  ju r isd ic­
t ion  u n d e r  procedures g ran ting  the  indiv idual the  eq u iva len t  s ta ­
tus;

(9) " ind iv idual” m eans  a  n a tu ra l  person;
(10) "legal g u a rd ia n ” m eans a  gua rd ian  or conservator appointed 

by the  court unde r  AS 13.26.035, 13.26.045, 13.26.095, 13.26.110, 
13.26.112, 13.26.210, or s im ilar provisions of law of th is  s ta te  or 
an o th e r  jurisdiction;

(11) "m on th” m eans  a  calendar month. (Eff. 4/1/89, R eg is te r  109)

Authority: AS 43.23.015 
AS 43.23.055 
AS 43.23.095
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J a n u a r y  1 1 /  1 9 9 0

T h e  H o n o r a b ] e  B i l l  H u d s o n  
H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u /  AK 9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  H u d s o n :

On b e h a l f  o f  R e s i d e n t i a l  a n d  E m p l o y m e n t  A l t e r n a t i v e s  i n  t h e  
C o m m u n i t y  f o r  t h e  H a n d i c a p p e d  (R EA C H / I n c . )  w e  o f f e r  s u p p o r t  
t o  y o u r  l e g i s l a t i v e  e f f o r t s  t o w a r d  a l l o w i n g  t h e  P e r m a n e n t  
F u n d  D i v i d e n d  a p p l i c a t i o n  p r o c e s s  t o  b e  s e n s i t i v e  t o  t h e
s p e c i a l  n e e d s  o f  d i s a b l e d  A l a s k a n s .

A s  a n  a g e n c y /  t h i s  i s  a n  i s s u e  o f  c o n c e r n .  We h a v e  s e v e r a l  
i n d i v i d u a l s  w h o  d i d  n o t  r e c e i v e  d i v i d e n d s .  E v e n  t h o u g h  t h e y  
a r e  c e r t a i n l y  e l i g i b l e /  t h e y  a r e  i n c a p a b l e  o f  f i l l i n g  o u t  t h e  
f o r m s  o n  t h e i r  o w n .  T h e  s y s t e m  f a i l s  t o  t a k e  t h i s  t y p e  o f  
s i t u a t i o n  i n t o  a c c o u n t .  T h e s e  i n d i v i d u a l s  a r e  p e n a l i z e d  a s  a  
r e s u l t /  l e a d i n g  t o  f u r t h e r  d e p e n d e n c e  o n  o t h e r s  t o  c o m p l e t e  
t h e  p r o c e s s  o n  t h e i r  b e h a l f .

I  b e l i e v e  t h e  s t a t e  o w e s  A l a s k a n s  s u f f e r i n g  d i s a b i l i t i e s  t h e  
p r o t e c t i o n  f r o m  t h e  e x i s t i n g  P e r m a n e n t  F u n d  D i v i d e n d  a p p l i c a ­
t i o n  p r o c e s s .  M a n y  A l a s k a n s  a r e  a t  t h e  m e r c y  o f  o t h e r s  t o  
f i l e  o n  t h e i r  b e h a l f  a n d  t h i s  i s  t h e  " r i s k "  f a c t o r  t h a t  
s h o u l d  b e  e v a l u a t e d  f o r  r e m o v a l /  i f  p o s s i b l e .

I f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e  o r  s u p p o r t  t o  y o u  r e g a r d i n g
t h i s  i s s u e /  p l e a s e  f e e l  f r e e  t o  c a l l  o n  m e a n y t i m e .

W i t h  r e g a r d s /

Y Y IlC U -v jz/

R o d  M o l i n e  
E x e c u t i v e  D i r e c t o r

R M / l c
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R e p r e s e n t a t i v e  B i l l  H udson 
P .O .  Box V 
J u n e a u ,  AK 99811

A t t n :  L anda

R e: P e r m a n e n t  fu n d  d i v i d e n d  c h e c k s  f o r  p e o p l e
v i t h  d i s a b i l i t i e s

D e a r  R e p r e s e n t a t i v e  H udson :

I  s p o k e  t o d a y  w i t h  Rod M o l in e  o f  REACH i n  J u n e a u  a b o u t  t h e  i s s u e  o f  
p e o p l e  v i t h  d e v e l o p m e n t a l  d i s a b i l i t i e s  vho  m is s  f i l i n g  d e a d l i n e s  f o r  r e ­
q u e s t i n g  t h e i r  p e rm a n e n t  i u n d  d i v i d e n d s .  He c a l l e d  me b e c a u s e  h e  v a s  
a v a r e  o f  a  c a s e  I  r e c e n t l y  s e t t l e d  v i t h  D e p a r tm e n t  o f  R e v e n u e .  He 
s t a t e d  t h a t  y o u r  o f f i c e  i s  i n t e r e s t e d  i n  i n t r o d u c i n g  some l e g i s l a t i o n  t o  
d e a l  v i t h  t h i s  p ro b le m .

I  h a v e  e n c l o s e d  a  co py  o f  t h e  b r i e f s  i n  t h e  c o u r t  a p p e a l  t h a t  I  b r o u g h t  
on  b e h a l f  o f  a  man v i t h  m e n t a l  r e t a r d a t i o n .  B a s i c a l l y  t h e  f a c t s  an d  i s ­
s u e s  a r e  s e t  o u t  i n  t h e  b r i e f  o f  a p p e l l a n t .  A f t e r  t h i s  v a s  f i l e d ,  t h e  
c o u r t  re m an d e d  t h e  c a s e  b a c k  t o  t h e  D e p a r tm e n t  o f  R evenue  f o r  a  h e a r i n g  
t o  g e t  m ore  f a c t s .

We n e v e r  h a d  a  h e a r i n g  o n  an y  o f  t h e  I s s u e s  b e c a u s e  t h e  S t a t e  s e t t l e d  
v i t h  my c l i e n t  an d  g a v e  h im  h i s  1986 P e r m a n e n t  Fund D i v i d e n d .  S u b s e ­
q u e n t l y  t h e  D e p a r tm e n t  a l s o  s e t t l e d  v i t h  a  c l i e n t  o f  t h i s  a g e n c y  v h o  h a s  
a  d i a g n o s i s  o f  m e n t a l  i l l n e s s  an d  h a d  a l s o  n o t  a p p l i e d  f o r  a  PFD.

I  h a v e  rem oved  t h e  name o f  my c l i e n t  t o  p r o t e c t  h i s  d i g n i t y  a l t h o u g h  
t h i s  c a s e  i s  a  p u b l i c  r e c o r d .

I  w ou ld  b e  h a p p y  t o  p r o v i d e  a n y  m ore i n f o r m a t i o n  a b o u t  t h i s  c a s e  o r  a n y ­
t h i n g  e l s e  t h a t  m ig h t  be  h e l p f u l  t o  b r i n g  a b o u t  a  s t a t u t o r y  r e s o l u t i o n  
t o  t h i s .  I  do  n o t  t h i n k  t h a t  t h e  c u r r e n t  p o l i c y  o f  s i m p l y  s e t t l i n g  v i t h  
t h o s e  c l a i m a n t s  who a p p e a l  w i l l  b e  f a i r  t o  t h o s e  vho  h a v e  no  way o f  
kn o w in g  t h a t  t h i s  i s  a v a i l a b l e .

S i n c e r e l y ,

R e b e c c a  E .  Graham 
S t a f f  A t t o r n e y




