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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N / L y S I S

F o r  B ill/R eso lu tio n  No. HB 280

m i i  'v*?!36c 1  ° sn ̂  r o c r'2 c*’c V i r i c u r  s £ c t i n^ r ~ ̂  
AS -.t.TT to p r o vide for a d m i n i s t r a t i v e  a d j u d i c a t i o n  01 certain 
claims against the state. T h e  b i l l  covers claims arising from 
the f u r n i s h i n g  of services or supplie s u n d e r  state p rocur e m e n t  
contracts. The b i l l  excludes claims c o vere d b y  the State P r o­
cur e m e n t  Code,, an i m p lied warranty, and tort claims.

T he b i l l  p r o v i d e s  for an initial appeals process b y  a 
p u r c h a s i n g  a gency or department. Denials of a c l a i m  at this 
level m a y  be a p p e a l e d  to the D e p a r t m e n t  of Admini s t r a t i o n .  At 
this point, a p a r t y  b r i n g i n g  an a ppeal m a y  r e q u e s t  that that 
appeal be c o n d u c t e d  b y •a r b i t r a t i o n  u n d e r  A S  09.43.010-09.43.180. 
Under the bill, the D e p a r t m e n t  of A d m i n i s t r a t i o n  w o u l d  be 
r e q u i r e d  t o ■ us e  this b i n d i n g  a r b i t r a t i o n  method, if such a 
r e q u e s t  is made. If a r e q u e s t  for a r b i t r a t i o n  is n o t  made, the 
b i l l  p r o v i d e s  for an a d m i n i s t r a t i v e  a p peals  p r ocess for c l a i m­
ants, at the D e p a r t m e n t  o f  A d m i n i s t r a t i o n  level. A  c l a imant may 
appeal a d e c i s i o n  o f  the D e p a r t m e n t  of A d m i n i s t r a t i o n  to the 
s u p e r i o r  court.

A d m i n i s t r a t i v e  appeals are g e n e r a l l y  less e x p e n s i v e  for 
all of the p a r t i e s  concerned. D i s c o v e r y  u s u a l l y  takes place d u r­
ing hearings, and the p a r t i e s  are g i v e n  a d e quate time, through 
contin u a n c e s  to r e s p o n d  to n e w l y  d i s c o v e r e d  evidence. A r b i t r a­
tion proceed ings, a l t h o u g h  less formal than court proceedings, 
are far more exp ensive than a d m i n i s t r a t i v e  appeals. A r b i t r a t i o n s  
include lawyer c o n d u c t e d  di-scovery, depositions, and expert 
w itnesses. The fee c h a r g e d  b y  a r b i t r a t o r s  av erages about $150 
p er hour, e x c l uding their costs, and e x c l u d i n g  the admini s t r a t i v e  
fee c h a r g e d  by the A m e r i c a n  A r b i t r a t i o n  Associ a t i o n .  The bill 
p r o v i d e s  for a three m e m b e r  a r b i t r a t i o n  panel to h e a r  each 
a p p e a l .

M o s t  claims a r i s i n g  f r o m  the state's p r o c u r e m e n t  of 
services and supplies i n vo lve c o n s t r u c t i o n  projects. Currently, 
and as p r o v i d e d  b y  this v e r s i o n  of the bill, those claims are and 
w i l l  be h a n d l e d  under the State P r o c u r e m e n t  Code. Consequently, 
this b i l l  should not h a v e  a fiscal impact on the D e p a r t m e n t  of 
Law. There w o u l d  p r o b a b l y  be a s i g n i f i c a n t  impact; however, if 
the bill 's b i n d i n g  a r b i t r a t i o n  appeal p r o c e s s  w e r e  to be u s e d  for 
claims that are n o w  h a n d l e d  a d m i n i s t r a t i v e l y  unde r the p r o c u r e­
men t  code. The g r e atest  impact w o u l d  be on the D e p a r t m e n t  of 
T r a n s p o r t a t i o n  and Public facilities.
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D e p a r t m e n t * ) ) / T r a n s p o r t a t i o n  8 ^ F u b l ic  F a c i l i t i e s

P O S IT IO N  P A P E R
BILL NO: HB 280 A PP R O V E D : / ( / ( A

A n A ct re la tin g  to th e  adm inistra tive  
T IT L E : ad jud ication  of certain  claim s against the  State D A TE: A pril 18,1989

1

The d ep artm en t is o p p o sed  to  the  bill in  the  p resen t form .

Section 1 o f the b ill defines th e  claim s w hich  w ill be covered  by  th e  legislation. It specifically 
excludes claims m ad e  u n d e r the existing p ro cu rem en t code.

Section 2 p rov ides for rev iew  by the  D epartm en t of A dm in is tra tio n  un less  the c la im an t requests 
arbitration.

The d ep artm en t opposes the  general use  of a rb itra tion  in the  se ttlem en t o f con tract claims. 
A rbitration  has n o t p ro v en  to be cost effective o r m ore  tim ely in the  reso lu tion  of claims.
In the  p a s t th ree years  the  leg islatu re  an d  the adm in istra tions h ave  sp en t considerable  tim e an d  
effort in develop ing  a n d  im plem enting  a new  p ro cu rem en t code w h ich  inc ludes a com plete  Article, 

"Legal an d  contractual rem edies", for the process of reso lv ing  claim s. W e w o u ld  respectfu lly  
suggest tha t A rticle 8 o f AS 36.30 be expanded  to  include the claim s covered  by  th is bill. W e are 
w illing to w ork  w ith  the  com m ittee to develop  the ap p ro p ria te  com m ittee  substitu te .

The rem ain ing  sections of th is  bill add ress technical changes an d  repealers.

F o r  f u r t h e r  i n f o r m a t io n  c a l l  C a t h e r i n e  A. M c H u g h  a t  4 6 5 - 3 9 0 0
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Alaska State Legislature
House of Representatives 

C o m m it t e e  on S t a t e  A f f a ir s

SECTIONAL ANALYSIS OF CSHB 280
S E C T I O N  1. ( C o n c e r n s  eligibility a n d  administrative steps in 

cl a i m s  process)

S u b sec tio n  (a ). E s tab lish es  a 90  day  tim e  lim it to  file  a  c la im  ag a in s t the  
sta te . L is ts  th e  k in d s  o f  c la im s th a t m ay  be filed , i.e ., co n trac t c la im s, 
p ro c u re m e n t c la im s , re im b u rsa b le  se rv ic e s  c la im s .

S u b se c tio n  (b ). E x c lu d e s  c la im s th a t a re  g o v e rn e d  by  the  P ro cu rem e n t 
C o d e  e x c e p t fo r  c o n stru c tio n  co n trac ts  w ith  D O T /P F . H o w ev er, i t  does 
n o t ex c lu d e  p ro te s ts  re la tin g  to  the  aw ard  o f  c o n tra c ts . I t ex c lu d es  
c la im s  b a se d  on  im p lie d  w a rra n tie s  an d  to r t  c la im s.

S u b se c tio n  (c ). T e lls  c la im an t w ith  w hom  th e  c la im  sh o u ld  be  filed .

S u b sec tio n  (d ). C la im an t has 20  d ays to  fu rn ish  re la te d , e x is t in g  
d o c u m e n t s .

S u b sec tio n  (e). A g en cy  has 90  d ays to  d e c id e  the  c la im .

S u b sec tio n  (f). I f  ag en cy  fa ils  to  d ec id e  c la im  w ith in  90  days the
c la im an t w in s  by d e fa u lt. T h e  90  day  p e rio d  m ay  be e x ten d e d  by  
m u tu a l c o n se n t.

S E C T I O N  2 . ( C o n c e r n s  the appeal process)

S u b sec tio n  (a). A llo w s c la im an t to  ap p ea l w ith in  30  d ay s  i f  c la im  is
d e n ie d .

S u b se c tio n  (b ). C la im an t m ay re q u e s t a rb itra tio n  u n d e r the  A la sk a  
U n ifo rm  A rb itra tio n  A ct.

S u b sec tio n  (c). I f  a rb itra tio n  is  n o t req u es ted , the D ep t, o f  
A d m in is tra tio n  has 90  d ays to  p ro ce ss  an d  d ec id e  the  ap p ea l, u n le ss  
b o th  p a rtie s  ag ree  to  a d iffe re n t p e rio d .

Room 102 Capito l B u ild ing , P.O . Box V , Juneau, A laska 99811 (907) 465-4931



S u b sec tio n  (d ). I f  c la im an t d isag rees  w ith  ap p ea l d ec is io n , c la im an t m ay 
litig a te  in  S u p e rio r C ourt.

S u b sec tio n  (e). P ro v id es  fo r  p a rtie s  to  se le c t a rb itra to r  by m u tua l 
c o n se n t o r  th ro u g h  A m erican  A rb itra tio n  A sso c ia tio n .

S u b sec tio n  (f). T he a rb itra to r 's  aw ard  is d u e  w ith in  90  d ays.

S u b sec tio n  (g ). I f  the  D ept, o f A d m in is tra tio n  d oes n o t m eet its 90 day  
d e ad lin e , o r, i f  the  a rb itra tio n  is n o t co m p le ted  w ith in  90 days, the 
c la im a n t w in s  by  d e fau lt.

S E C T IO N  3 . (T e c h n ic a l  c h a n g e )
T h is  s ec tio n  in c o rp o ra te s  th e  re fe re n c e  to th e  n ew  4 4 .7 7 .0 2 5 (a ) from  
sec tio n  tw o  o f the  b ill in to  the au th o rity  o f  the D ept, o f  A d m in is tra tio n .

S E C T IO N  4. (T e c h n ic a l  c h a n g e )
T h is  sec tio n  m ak es the  c la im s p ro cess  in  th is  b ill (u n d e r T itle  44 ) 
ex c lu s iv e  an d  in e lig ib le  fo r c iv il su it u n d e r T itle  9.

S E C T IO N  5 a n d  S E C T IO N  6. (T e c h n ic a l  c h a n g e )
T h e se  sec tio n s  rem o v e  the  re fe ren ce  to  c o n s tru c tio n  c o n tra c t c la im s 
fro m  the  c o n tra c t co n tro v e rsy  sec tio n s  o f  T itle  36.

S E C T IO N  7 . (E x c lu s iv e  re m e d y  f o r  p r o c u r e m e n t  c o d e  c la im s )
T h is  sec tio n  s ta te s  th a t the  p ro c u re m e n t co d e  p ro c e d u res  are  the  
e x c lu s iv e  rem ed y  fo r all c la im s a ris in g  from  a p ro cu rem en t ex cep t as 
p ro v id ed  in  S ec tio n  8 o f  the bill.

S E C T IO N  8. ( E x c lu c*ve r e m e d y  f o r  c o n s t r u c t i o n  c o n t r a c t
c l a i m s )
P ro v id es  th a t 44 .7 7  is th s  ex c lu siv e  p ro ced u re  fo r  a c la im  ag a in s t 
D O T /P F  a ris in g  fro m  a co n stru c tio n  c o n trac t.

S E C T IO N  9. (R e p e a le r )
T h is  sec tio n  rep ea ls  the  sec tions in  4 4 .7 0  m ade o b so le te  by this b ill. 

S e c t io n  1 0 . ( A p p l i c a t io n )
T h is  A c t ap p lie s  to all sub jec t c la im s m ade on o r a fte r the e ffec tiv e  date. 

S e c t io n  1 1 . ( T r a n s i t i o n a l  p r o v is io n s )
T h is  sec tio n  a llo w s ex is tin g  c la im an ts  to re q u e s t a rb itra tio n  u n d er th is 
bill if  th e ir c la im  is unsettled  on the e ffec tiv e  date  o f th is A ct. O ld  
c la im s shall be g o v ern ed  by the o ld  s ta tu te .



D e p a r tm e n t o f  T r a n s p o r ta t io n  
a n d  P u b lic  F a c i l i t ie s

P O S I T I O N  P A P E R
BILL N O : HB 280 APPROVED:

TITLE: An Act relating to the administrative DATE: A p ril 25, 1989
adjudication of certain claims against 
the state.

T he d e p a r tm e n t w o u ld  s tro n g ly  op p o se  an y  am en d m en t to HB 280 w hich  
w o u ld  re q u ire  a rb itra tio n  as a m eans o f se ttlin g  construction  con tract claim s.

T he leg is la tu re  an d  the  execu tive  b ran ch  h av e  sp en t th ree  y ears  in  
d ev e lo p in g  the  n ew  p ro cu rem en t code w hich  inc ludes th e  article  fo r the legal 
a n d  co n trac tu a l rem ed ies. This artic le  w as m o d e led  afte r gu ide lines se t u p  by 
the  A m erican  Bar A ssociation  in  the  m odel p ro c u re m e n t code. For the first 
tim e th e  process fo r p ro tests, claim s, appea ls , d eb arm en ts  a n d  suspensions 
w ere  se t u p  in  the s ta tu tes .

W e h a v e  ju s t b eg u n  a d m in is tra tin g  con tracts w ith  these  n ew  requ irem en ts. 
To d a te  w e  h av e  h a d  very  few  b id  p ro tests  (say 6 o r  7 total) an d  no 
co n stru c tio n  claim s. To d a te  ail have  been se ttled  by  the  adm in is tra tiv e  
p rocess o u tlin ed  in  AS 36.30. W hile  there are  a n u m b e r o f construction  
claim s cu rre n tly  u n d e rw ay , they  are n o t subject to the  p ro cu rem en t code d u e  
to  the d a te  o f con tract aw ard  p receed in g  the  effective d a te  of the  code. W e 
h ave  a tte m p te d  in  a  few  of the on -go ing  claim s to a d o p t the  n ew  process. O f 
in te rest, the  d e p a rtm en t is try ing  to h ave  a  n eu tra l p a rty  p erfo rm  the  second 
level rev iew  fo r b id  p ro tests. This h as  generally  in v o lv ed  p ersons n o t from  
the  d e p a r tm e n t serv ing  as a h earin g  officer.

W e belive  th a t w e n eed  to g ive the  process estab lished  b y  the  new  
p ro cu rem en t code an  o p p o rtu n ity  to function  befo re  w e  m ake  d rastic  changes.

W e h av e  received  a couple  of d ra ft am endm en ts . B esides o u r general 
o p p o sitio n  to a rb itra tio n , w e h av e  n o t had  tim e to  consider the  effects of these  
su g g es ted  am en d m en ts , an d  therefo re  offer no com m en ts a t this tim e.

A lth o u g h  w e have  only  m in o r in v o lv em en t w ith  a rb itra tio n , w ith in  o u r 
lim ited  experience  the  process h as  n o t p ro v en  to be  m o re  tim ely  an d  it 
a p p ea rs  to be ju s t a costly as a co u rt p roceeding . The adm in is tra tiv e  process



has proven to be considerably m o r e  expeditious and cost effective. W e  w o u l d  

therefore, ask that additional time be allowed to see if contract disputes can be 

resolved efficiently under the procurement code before embarking on a 

significant change in procedures.



J A M E S  N. W A N A M A K E R  
1 0 3 1  W E S T  4 T H  A V E N U E , S U I T E  4 0 1  

A N C H O R A G E ,  A L A S K A  9 9 5 0 1  
( 9 0 7 ) 2 7 9 - 6 5 9 1

A p r i l  19, 19 8 9
flECE/1/££)

H o n o r a b l e  H.A. R e d  B o u c h e r  
C h a i r m a n  s t a t e  A f f a i r s  
P.C. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  Bou c h e r :

I s t r o n g l y  e n d o r s e  t h e  a r b i t r a t i o n  p r o v i s i o n  s e t  f o r t h  in 
S e c t i o n  4 4 . 7 7 . 0 2 5 ( b )  o n  p a g e  3 o f  H o u s e  B i l l  280.

T h i s  a r b i t r a t i o n  p r o v i s i o n  w o u l d  g i v e  t h e  c o n t r a c t o r  a f a i r  
a n d  s p e e d y  r e s o l u t i o n  o f  h i s  claim.

U n d e r  c u r r e n t  p r o c e d u r e s ,  t h e  a p p e a l  is h e a r d  b e f o r e  a h e a r i n g  
o f f i c e r  a p p o i n t e d  b y  t h e  State, u s u a l l y  f r o m  i t s  o w n  d e p a r t m e n t .  
T h e  p r o c e e d i n g s  a r e  s u b j e c t e o  t o  g r e a t  d e l a y  a n d  t h e  e n d  r e s u l t  is 
a r u b b e r  s t a m p i n g  o f  t h e  o r i g i n a l  d e c i s i o n  b y  t h e  " i n - h o u s e "  
h e a r i n g  o f f i c e r .

If  t h e  c o n t r a c t o r  u n d e r  t h e  c u r r e n t  p r o c e d u r e  a t t e m p t s  to  
a p p e a l  t o  t h e  S u p e r i o r  Court, h e  is m e t  w i t h  t h e  " s u b s t a n t i a l  
e v i d e n c e  r u l e "  a n d  t h e  h e a r i n g  o f f i c e r ' s  d e c i s i o n  is a f f i r m e d  "if 
t h e r e  is a n y  s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  it", e v e n  if it is 
t o t a l l y  i n a d e q u a t e .

I a m  a p r a c t i c i n g  a t t o r n e y  a n d  h a v e  s e e n  t h e s e  v i c e s  of  t h e  
c u r r e n t  l a w  f i r s t - h a n d .

It  is m u c h  b e t t e r  t o  p r o v i d e  t h e  c o n t r a c t o r  w i t h  a m e c h a n i s m  
l o r  a f a i r  h e a r i n g  e a r l y  in t h e  p r o c e e d i n g s  as is d o n e  b y  H B  280. 
T h i s  is an e x c e l l e n t  p r o v i s i o n .

S i n c e r e l y  y o u r s

J N W / s k m  J N W / H B 2 8 0
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C S H B  2 8 0  (SA)

"...relating to administrative adjudication of claims against the

state."

T h e  rationale for H B 2 8 0  is to balance the p o w e r  b e t w e e n  the 

state a n d  contractors w h o  h a v e  disputes with the state arising 

out of contracts with D O T / P F .

Currently, the dispute settlement m e c h a n i s m  is controlled 

entirely b y  the state. T h e  state unilaterally selects hearing 

officers, s o m e t i m e s  f r o m  within the d e p a r t m e n t  against w h o m  

e claim is m a d e .  T h e  state sets the h e a ring schedule a n d  

d a t e s  the rules for c o n d u c t  o f  the hearing.

T h r o u g h o u t  the process, the state h a s  unlimited 

administrative a n d  p e r s o n n e l  resources, including the 

D e p a r t m e n t  of L a w  to advocate their position.

S u m m a r i l y ,  the state controls the process a n d  has the 

u n c h e c k e d  ability to m o u n t  costs against the claimant. 

C o n s e q u e n t l y ,  claims are settled b e c a u s e  of the c o m p a r a t i v e  

financial strength of the state rather t h a n  merit of the claim.

C S H B  2 8 0  addresses this p r o b l e m  b y  first allowing D O T / P F  the 

o p p o r t u n i t y  to resolve the claim administratively. If the 

claim can't b e  resolved this wa y ,  then the claimant m a y  

r e q u e s t  arbitration.

If the claimant does not request arbitration, C S H B  2 8 0  

establishes specific deadlines within w h i c h  the state m u s t  act 

to r e s o W e  the claim. T h e  deadlines m a y  b e  e x t e n d e d  b y  

m u t u t a i  consent of the parties. T h e  p u r p o s e  of the deadlines 

is to p r e vent the state f r o m  stringing out the process b e y o n d  

the time that a claimant can reasonably afford to p u r s u e  the 

claim. If the state does not m e e t  the deadline, the claimant 

w i n s  b y  default.

A n o t h e r  k e y  provision of C S H B  2 8 0  is that it requires a n  

a n n u a l  report to the legislature of the n u m b e r ,  dollar value 

a n d  status of contract claims filed each year.
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ce> &  e  : in the l e g i s l a t u r e  of t h e  state of a l a s k a

S I X T EENTH L E G I S L A T U R E  - F I R S T  SESSION 

A  B I L L

For an A c t  entitled:flJ/Z'An Act relati ng to the ad mini s t r a t i v e  a d j u d i c a t i o

of, other action on, and disclosure o f  claims agains 

the state."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* S e c t i o n  1. AS 44.77.010 is r e p e a l e d  and reenacted to read:

^ c .  44.77.01 0. F I L I N G  A N D  I N I T I A L  A C T I O N  ON CLAIMS. (a) A.

p e r s o n  shall file a c l a i m  against the state w i t h i n  90 days a f t e r  the

services or supplies are f u r n i s h e d  or after the final s e t t l e m e n t  of 

the p r o c u r e m e n t  contract, w h i c h e v e r  is later, if the c l a i m

(1) is in contract, i m p l i e d  contract, q u a s i -con tract, or 

q u a n t u m  meruit;

(2) derives from a p r o c u r e m e n t  by the state; and

(3) is for

(A) r e i mbu rsement f o r  services and supplies, in cluding

u n m a n u f a c t u r e d  tangible items, o b t ained for the state by the

claimant from another person; or

(B) paymen t for services, other than as an employee, 

p e r f o r m e d  for the state by the claimant.

(b) A  claim under (a) of this s e c tion does not i n clu de a claim

that is

( D  governed by AS 3 6 . 3 0 . 5 6 0  - 36.30.699, unless the claim, 

e x c l u d i n g  a protest r e l ating to the a w a r d  of a contract, deriv es from

a c o n s t r u c t i o n  contract w i t h  the D e p a r t m e n t  of T r a n s p o r t a t i o n  and

P u b l i c  Facilities or its delegate u n d e r  AS 36.30.015;

-1- CSHB 2 8 0 (SA)



(2) on an implied  warranty; or

(3) for negligence, defamation, assault, battery, trespass, 

false i mprisonment, m a l i c i o u s  prose cution, i ntentional or negligent 

interf e r e n c e  w i t h  b u s iness relations, intentional or n e g l i g e n t  inter­

ference w i t h  p r o s p e c t i v e  econo mic advantage, or o t h e r  simila r tort

c laim that m i g h t  other w i s e  be c o vered und er (a) of this section.

(c) A  c l a i m  u n d e r  (a) of this section must be filed w i t h  the 

ap p r o p r i a t e  o f f i c e r  of the a g e n c y  a d m inist ering the procurement.

(d) A  c l a i m  filed u n d e r  (a) of this section must include a 

concise, plain, and factual st atement of the reasons for the claim. 

W i t h i n  20 days after filing the claim, the claimant shall prov ide the 

a gency w i t h  all documents in the p o s s e s s i o n  of the claimant that

support the claim. A  c l a iman t shall use the claimant's best efforts 

to compl y w i t h  all r e a s o n a b l e  requests from the agency for additional 

e x i s t i n g  d o c u m e n t a t i o n  in the p o s s e s s i o n  of the claimant.

(e) The a g e n c y  officer h a n d l i n g  the claim shall decide the claim 

w i t h i n  90 days after the c l a i m  is filed. If the o f f i c e r  denies the

c l a i m  in w h o l e  or in part, the officer shall state the specific r e a­

sons for the decisi on in findings of fact and c onclusio ns of law.

(f) Unless the agency and the claimant have a greed to an e x t e n­

sion of time or the agency can demonstrate that the agency's delav was 

excusable, the claj.m is cons id e r e d  to be allowed in its entirety if 

the agency o f ficer does not issue a w r itten decision on the claim 

w i t h i n  90 days after the c l a i m  is filed. If a claim is allowed under 

this subsection, the Depar t m e n t  of Admini s t r a t i o n  shall issue a w a r­

rant to pay the claim. A time e x t e n s i o n  under this subsection, in­

clu ding an extension agreed to by the agency and the claimant, may not 

e xceed 60 days, and the a g ency officer handling the c laim bears the 

b u r d e n  of proof r e g a rding the existence and nature of the extension.

O O A  j » *



* Sec. 2. AS 44.77 is amended by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 44.77.025. P R O C E D U R E  A F T E R  D E N I A L  OF A  CLAIM. (a) If the 

a g e n c y  o f f i c e r  handl i n g  a c l a i m  u n d e r  A S  44.77.010 denies all or part 

of the c l a i m  under AS 44.77.010(e), the claimant m a y  a p p e a l  the d e c i­

sion b y  filing a notice of a p p e a l  w i t h  the D e p a r t m e n t  of A d m i n i s t r a­

tion w i t h i n  30 days after r e c e i v i n g  n o t i c e  of the decision. A  notice 

of appeal consists of a plain, concise, and d e t a i l e d  s t a t e m e n t  in 

w r i t i n g  of the reasons why the c l a i m a n t  believes that the d e c i s i o n  was 

i n c o r r e c t .

(b) _f the claimant r e q u e s t s  arbitration in the n o t i c e  of a p­

peal, the appeal shall be c o n d u c t e d  u n d e r  AS 0 9 . 4 3.010 - 09.43.180 

(Uniform A r b i t r a t i o n  Act) as m o d i f i e d  by (e), (f) , and (g) o f  this

section. U n d e r  AS 09.43.030 - 0 9 . 4 3 . 1 8 0  this s u b s e c t i o n  shall be

c o n s i d e r e d  the arbitration a g r e e m e n t  b e t w e e n  the a g e n c y  and the c l a i m­

ant .

. (c) If the claimant does not r e q u e s t  a r b i t r a t i o n  u n d e r  (b) of 

this section, the Department of Administraticr. shall r e v i e w  the claim 

on the r ecor d established u n d e r  AS 44.77.0'0. The d e p a r t m e n t  may 

supple ment the record with t e s t i m o n y  and other e v i d e n c e  that it d e t e r­

mine s  is ap propriate to the d e t e r m i n a t i o n  of the claim. The d e p a r t­

ment  shall issue a written d e c i s i o n  on the appeal w i t h i n  90 days after 

the n otice of appeal is filed, or w i t h i n  another p e r i o d  e s t a b l i s h e d  by 

tne departm ent and the claimant  by agreement. The d e c i s i o n  must 

consist of a short, concise, and plain statement of facts and c o n­

clusions of law indicating the basis for the decision and consti t u t e s  

the final administrative order for the claim.

(d) If a claimant does not accept the decision of the D epart m e n t  

of A d m i n i s t r a t i o n  under (c) of this section, the claima nt m a y  appeal 

the d ecision to the superior court.



(e) Binding a r b i tr a ti on  r e q u e s t e d  under (b) of  this section 

shall be c o n d u c t e d  by one ar b it ra t or  and under the rules of the A m e r i­

can A r b i t r a t i o n  Asso ci at ion, The arbit ra tor shall be s e l e c t e d  by 

w r i t t e n  ag r ee m en t of the d ep artmen t and the claimant, or if the p a r­

ties c a n n o t  agree, u nd e r the rules of the Amer ican A r b i t r a t i o n  A s s o c i­

ation.

(f) A n  a rb it r at i on  a ward un d er  (b) of this se ct i on  shall be made 

w i t h i n  90 days after the notice of appe al is filed. The d e c i si o n mu st  

c o n s is t  of a short, concise, and p l a i n  statement of facts and c o n c l u­

sions of law, if any, on w h i c h  the d e ci si on was based. The de ci si o n 

m a y  be a p p e a l e d  u n d e r  AS 09.43.010 - 09.43.180.

(g) If the D e p a r t m e n t  of A d m i n i s t r a t i o n  does not issue a w r i t t e n  

d e c i s i o n  as p r o v i d e d  u n de r  (c) of this section, or if the a r b i t r a t i o n  

u n d e r  (b) of this section is not c o mp le t ed  w ithin 90 days af te r  the 

n o t i c e  of appe al  is filed, the c l ai m  is considered to be a l l o w e d  in 

its entirety, and the department shall issue a w a r r a n t  to pa y  the 

claim.

* Sec. 3. AS  44 .7 7.050 is repealed and re enacted to read:

Sec. 44.77.050. A U T H O R I T Y  OF T H E  DEPAR TM EN T OF A D M I N I S T’ATION. 

The D e p a r t m e n t  of A d m i n i s t r a t i o n  m a y  authorize by subpoe na  or other 

m e t h o d  the taking of the deposition of an absent witness. The d e p a r t­

men t  shall adopt regu la t io n s under the Ad mi ni st r at i ve  P r o c e d u r e  Act 

(AS 44.62) g o v e r n in g the procedures for appeals under AS 44.77.025(a). 

A w i t n e s s  g i v in g  t es ti mo ny shall be u n de r  oath and give the te s ti m on y 

un der the penal*-/ of perjury.

* Sec. 4. AS 09.50.250 is amended to read:

Sec. 09.50.250. AC TI O NA BL E  C L AI MS  AGA I N ST  THE STATE. A pers o n

or c o r p o r a t i o n  h a vi ng  a contract, quasi-contract, or tort claim

ag ai n st  the state ma y bring an a ction against the state in the 

CSHB 280(SA) -4-



s u p e r i o r  court. A  person w h o  m a y  p r e s e n t  the c l a i m  u n d e r  AS 44.77 may 

n o t  b r i n g  an a c t i o n  un de r this s e c t i o n  [E XCEPT A S  SET O U T  IN A S  44.- 

77.0 4 0( c) ] . A  pe rs on  w h o  m a y  b r i n g  an a c t i o n  u n d e r  AS  36 .30.560 - 

3 6 . 3 0 . 6 9 5  m a y  n ot  bring an a c t i o n  u n d e r  this s e c t io n ex ce pt  as set out 

in A S  36.30 .6 85 . However, an [NO] a c t i o n  m a y  n o t  be b r o u g h t  under 

this s e c t i o n  if the claim

(1) is an a ctio n for tort, and is b a s e d  u p o n  an act or 

o m i s s i o n  of an employee of  the state, e x e r c i s i n g  due care, in the 

e x e c u t i o n  o f  a statute or r e g u l a t i o n ,  w h e t h e r  or not the statute or 

r e g u l a t i o n  is valid; or is an a c t i o n  for tort, a nd  b a s e d  u p o n  the 

e x e r c i s e  or perfor ma n ce  or the f a i l u r e  to e x e r c i s e  or p e r f o r m  a d i s­

cr e t i o n a r y  f u n c t i o n  or d u t y  on  the p a r t  of a state a g e n c y  or an e m­

pl o y e e  of the state, w h e t h e r  or ;n o t  the d i s c r e t i o n  i n v o l v e d  is abused;

(2) is for damages c a u s e d  b y  the i m p o s i t i o n  or e s t a b l i s h­

me n t  of a q u a r a n t i n e  by the state;

(3) arises out of assa ult, batt er y, f al se  imprisonment, 

fa ls e  arrest, ma li cious p r o s e c u t i o n ,  a b us e  of process, libel, slander, 

m i s r e p r e s e n t a t i o n ,  deceit, or i n t e r f e r e n c e  w i t h  c o n t r ac t  rights.

Sec. 5. AS 36.30.620(c) is a m e n d e d  to read:

(c) The time for i s s u i n g - a  d e c i s i o n  u n d e r  (b) of this section 

m.' be e x t e n d e d  for good cause b y  the c o m m i s s i o n e r  of ad min istration, 

or for a c o n t r o v e r s y  involv in g a [ C O N S T R U C T I O N  C O N T R A C T  OR] p r o c u r e­

ment  for the state equipment fleet, the c o m m i s s i o n e r  of tr an sp or t at io n  

a n d  p ub l ic  facilities, if the c o n t r o v e r s y  concer ns  an amou nt in excess 

of $50,000. Tne procurement o f f i c e r  shall n o t i f y  the c on t ra c t o r  in 

w r i t i n g  that the time for the i s s u a n c e  of a d e c is i on  has b e e n  extended 

and of the date by which a d e c i s i o n  shall be issued.

Sec. 6. A S  36.30.625(a) is a m e n d e d  to read:

(a) A n  a p pe al  from a d e c i s i o n  of the p r o c u r e m e n t  of fi ce r  on a



contract co nt r o ve r sy  m ay  be filed b y  the contra ct or  w i t h  the c o m m i s­

sioner of  administration, or for a c o n t r o v e r s y  in vo lving a [ C O N S TR U C­

TIO N  C O N T R A C T  OR] procure me nt  for the state eq ui pment fleet, the 

c o m m i s s i o n e r  of t r an sp ortatio n and p u b l i c  facilities. The appeal 

shall be filed w i t h i n  14 days a f t er  the decision  is r e c e i ve d  by the 

con tractor. The contr ac tor shall file a copy of the appeal w i t h  the 

p r o c u r e m e n t  officer.

* Sec. 7. AS 36.30 .690 is amend ed  to read:

Sec. 36.30.690. E XC LUSIVE REMEDY. N ot w it h s t a n d i n g  AS 44.77 or 

ot he r law to the contrary, AS 3 6 . 3 0 . 56 0  - 36.30.699 and r e gu l at io n s 

ad op t e d u n d e r  those sections p r o v i d e , except  as pr o v id ed  in (b) of 

this section, the exclusive p r oc e d u r e  for as se rting a c la im  ag ainst an 

a g e n c y  a r i si n g in relation to a p r o c u r e m e n t  un der this chapter.

* Sec. 8. AS 36.30.690 is amended by a d d i n g  a n e w  subsection to read:

(b) AS 44.77 provides the e x c l u s i v e  procedure for a s s e r t i n g  a 

co nt ra ct cont ro ve rsy cl ai m against the D ep a rt me n t of T r a n s p o r t a t i o n  

and P ub l ic  Facilities, or its d e l e g a t e  under AS 36.30.015, that 

de rives fr om  a construction contract.

* Sec. 9. AS  36.90 is amended by a d d i n g  a n e w  section to read:

Sec. 36.90.120. AN NU AL D I S C L O S U R E  OF CLAIMS. By the 15th day of 

eac h r e g u l a r  session of the le g is la ture a state agency shall p r o v i d e  a 

w r i t t e n  report to the legislature that lists the claims that we r e  

filed aga i ns t  the agency during the p r e c e d i n g  fiscal yea r and the 

claims that are pending against the a g e n c y  at the end of the p r e c e d i n g  

fiscal year. The list must include for each claim the amount of the 

claim, the party w ho  is making the claim, the date the cl a im  was 

filed, a d e script io n of the basis for the claim, and the cu rrent 

status of the claim. This section a p p l i e s  to claims that are filed 

u n d e r  AS 36.30.620 - 36.30.630 and AS 44.77.
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* Sec. 10. AS 44.77.015, 44.77.0 20, 44.77.030, and 44.77.040 are r e­

pealed.

* Sec. 11. A P P L I C A T I O N  OF ACT. Sec t i on s 1 - 8, 10, and 12 of this Act 

ap pl y  to cla im s that derive f r o m  p r o c u r e m e n t s  m a d e  by the state on or after 

the e f f e c t i v e  date of  this Act.

* Sec. 12. T R AN S IT I ON A L P R OVISI ON S.  (a) A  clai mant w h o s e  cla im 

de r iv e s f r o m  a p r o cu r em e nt  m a d e  b e f o r e  the e ff ec tive date of this A c t  may 

r e q u e s t  that the claim be s u b m i tt e d to ar b it r a t i o n  u n de r  AS 44.77.025(b), 

as e n a c t e d  b y  sec. 2 of this Act, if the c l a i m  is p e n d i n g  b e f o r e  the 

D e p a r t m e n t  of A d m i n i s t r a t i o n  on  the e f f e c ti v e date of this Act  and if the 

D e p a r t m e n t  of A d m i n i s t r a t i o n  has not i ss ue d  for the c la im  befo r e the e f f e c­

tive date of this A ct  a d e ci si on  u n d e r  AS 44.77.040(b), as that su b se c ti o n 

e x i s t e d  b e fo r e the effective date of this Act.

(b) E x c e p t  as pr ov i de d  b y  (a) of this section, a cl a im  shall p r o c e e d  

u n d e r  A S  44.77, as that ch apter e x i s t e d  b efore the ef fe ct iv e date of this 

Act, if the cl a im  is g ov er ned on the day bef ore the e ff ecti ve  date of this 

A ct  by  that chapter.
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