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S t a t e  o  v  A l a s  k  a
O F F I C E  OF T H E  G O V E R N O R  

J U N K A U

A p r i l  7, 1989

T h e  H o n o r a b l e  S a m  C o t t e n  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

D e a r  Mr. S p e a k e r :

U n d e r  the a u t h o r i t y  of art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  t h a t  a m e n d s  A S  43.- 
2 3 . 0 4 5  by e x c l u d i n g  p o t e n t i a l  r e v e n u e  fr o m  the S t a t e  v. 
A m e r a d a  H e s s  c a s e  f r o m  t h e  p e r m a n e n t  fu n d  e a r n i n g s  a v a i l a b l e  
for d i s t r i b u t i o n  as d i v i d e n d s .

U n d e r  c u r r e n t  law, t h e  c o m m i s s i o n e r  o f  r e v e n u e  m u s t  t r a n s f e r  
to the d i v i d e n d  f u n d  50 p e r c e n t  o f  the i n c o m e  o f  the A l a s k a  
p e r m a n e n t  fund w h i c h  is d e t e r m i n e d  to be  a v a i l a b l e  for 
d i s t r i b u t i o n .  N o r m a l l y  t h i s  w o u l d  i n c l u d e  i n c o m e  d e r i v e d  
fr o m  l i t i g a t i o n  i n v o l v i n g  the s t a t e ' s  r o y a l t i e s .  H o w e v e r ,  
in N o v e m b e r  1987 t h r e e  d e f e n d a n t s  in the S t a t e  v. A m e r a d a  
He s s  r o y a l t y  l i t i g a t i o n  f i l e d  s u i t  in f e d e r a l  c o u r t  to 
p r e v e n t  t h a t  c a s e  f r o m  b e i n g  t r i e d  in any c o u r t  in A l a s k a .  
S t a n d a r d  A l a s k a  P e t r o l e u m ,  Exxon, a n d  C h e v r o n  U S A  c l a i m  that 
no j u d g e  o r  j u r y  i n  A l a s k a  can p r o v i d e  t h e m  w i t h  a fair 
t r i a l  s i n c e  all j u d g e s  a n d  j u r o r s  h a v e  a f i n a n c i a l  s t a k e  in 
the o u t c o m e  and are, t h e r e f o r e ,  u n c o n s t i t u t i o n a l l y  b i a s e d .  
In p a r t i c u l a r ,  the c o m p a n i e s  a s s e r t  t h a t  t h e s e  jud g e s  and 
j u r o r s  q u a l i f y  for p e r m a n e n t  fund d i v i d e n d s  a n d  w o u l d  f i n a n­
ci a l l y  b e n e f i t  if t h e  s t a t e  p r e v a i l e d  in t h e  A m e r a d a  He s s  
c a s e  b e c a u s e  any m o n e y  a w a r d e d  the s t a t e  w o u l d  i n c r e a s e  the 
a m o u n t  a v a i l a b l e  for d i s t r i b u t i o n .

T h e  s t a t e  D e p a r t m e n t  of  L a w  is v i g o r o u s l y  c o n t e s t i n g  this 
c l a i m  a n d  w a s  s u c c e s s f u l  in h a v i n g  the f e d e r a l  c a s e  d i s­
m i s s e d  in t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t .  H o w e v e r ,  the 
m a t t e r  h a s  b e e n  a p p e a l e d  to, and is p e n d i n g  b e f o r e ,  the 
C o u r t  o f  A p p e a l s  for t h e  N i n t h  C i r c u i t .  W e r e  w e  t o  lose 
this case, t h e  s t a t e  w o u l d  be f a ced w i t h  h a v i n g  a n o n - A l a s k a  
c o u r t  i n t e r p r e t i n g  t h e  m e a n i n g  of an  A l a s k a  l e ase f o r m  a n d  
d e c i d i n g  f u n d a m e n t a l  s t a t e  p o l i c i e s  r e g a r d i n g  o i l  a n d  gas 
l e a s i n g  in t h i s  st a t e .  If the c a s e  is s till on a p p e a l  at 
the t i m e  of  trial, n o w  s c h e d u l e d  for A p r i l  4, 1990, t h e r e
w o u l d  b e  a c l o u d  h a n g i n g  o v e r  the l e n g t h y  p r o c e e d i n g s ,  p e r­
hap s  c o m p e l l i n g  e n o u g h  to l e a d  to f u r t h e r  p o s t p o n e m e n t s .
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T h e  H o n o r a b l e  S a m  C o t t e n  . P a g e  2

T h i s  b i l l  w o u l d  e l i m i n a t e  the d u e  p r o c e s s  a r g u m e n t s  a d v a n c e d  
by the c o m p a n i e s ,  th u s  m a k i n g  it p o s s i b l e  for the t r i a l  to 
s t a y  on s c h e d u l e  in a n  A l a s k a  c o u r t  w h e r e  it belongs. T h i s  
r e s u l t  is a c h i e v e d  b y  p r e v e n t i n g  i n c o m e  e a r n e d  fr o m  a n y  
j u d g m e n t  f a v o r a b l e  to the s t a t e  f r o m  e n t e r i n g  the p e r m a n e n t  
fu n d  d i v i d e n d  s t r e a m .  T h i s  s a c ^ f i c e  is a small p r i c e  to 
p a y  for a s s u r i n g  th a t  A l a s k a  p<5urt^ will^ be the f i nal a r b i­
ters  of  A l a s k a  r o y a l t y  law.
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FISCAL NOTE
R E Q U E S T : _________________________

Revision Date:______________ ______________ Agency Affected: Revenue-APFC_________________
Title: Amending the PF dividend fund B R U :
statutes to permit litigation of State v. &nerada Hess 
Sponsor: Rules-Request of Governor r^mp^ntc •
Requestor: Governor_________________ ... ___ ____________________________________

STATE OF ALASKA BELL VERSION: _ H B  2 7 6
1989 LEGISLATIVE SESSION PUBLISH DATE: H O U S E  4 / 7 / 8 9

■ —  

No.

EXPENDITURES/REVENUES: (Thousands of Dollan)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND <fc STRUCTURES
GRANTS, CLAIMS
MKCEILANBOUS

TOTAL OPERATING -0 - -0 - - 0 - - 0 - -0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

CENERALFUND
FEDERAL FUNDS
OTHER
TOTAL ___ d t ___ -0 - - 0 “ -0 - - 0 - ~ -0 -

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY 1

ANALYSIS : (Attach a separate page if necessary)

No fiscal impact - see attached

Preperedby: —   p w  • 465-2047______
Division : David A. Rose, Exec. Director S ' /   . April s, 19f&

Alaska Permanent Fiufa--^crrpT^ t i o / /  ~  7 /  s X t
Approved by Commissioner: /___ / / ' Date: *
Agacy:------------------- ' V  / “ *  ~ ----  /  y  V

Distribution (by preparer): /  '  /
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page-I— - of — —



HB 276 
HOUSE 4/7/89

C o n t i n u a t i o n  of  F i s c a l  N o t e / B i l l  A n a l y s i s

P e r m a n e n t  F u n d  D i v i d e n d  F u n d  S t a t u t e  A m e n d m e n t  t o  P e r m i t  
L i t i g a t i o n  o f  S t a t e  v. A m e r a d a  H e s s  in A l a s k a

T h i s  b i l l  w o u l d  e l i m i n a t e  c e r t a i n  d u e  p r o c e s s  a r g u m e n t s  
c u r r e n t l y  a d v a n c e d  b y  t h e  d e f e n d a n t s  in S t a t e  v. A m e r a d a  
H e s s , b y  n e u t r a l i z i n g  t h e  i m p a c t  u p o n  P e r m a n e n t  F u n d  
d i v i d e n d s  o f  a d e c i s i o n  f a v o r a b l e  to  t h e  State. T h e  A l a s k a  
P e r m a n e n t  F u n d 7s l e g a l l y  m a n d a t e d  s h a r e  o f  all f u n d s  
r e c e i v e d  in a s e t t l e m e n t  of t h e  l i t i g a t i o n ,  i n c l u d i n g  
a s s o c i a t e d  interest, w o u l d  b e  c r e d i t e d  t o  t h e  p r i n c i p a l  of  
t h e  F u n d  a t  t h e  t i m e  o f  r e c e i p t .  It is e x p e c t e d  t h a t  t h e  
s e t t l e m e n t  c o u l d  r a n g e  f r o m  $4 0 0  m i l l i o n  to  $2 . 6  b i l l i o n ,  
t h e  l a t t e r  n u m b e r  e s t i m a t e d  b y  t h e  d e f e n d a n t s .

A l l  f u t u r e  e a r n i n g s  on t h i s  p o r t i o n  o f  F u n d  p r i n c i p a l  w o u l d  
b e  f o r e v e r  e x c l u d e d  f r o m  P e r m a n e n t  F u n d  d i v i d e n d  
c a l c u l a t i o n s .  In t h i s  m a n n e r ,  t h e  b i l l  p r e v e n t s  all i n c o m e  
e a r n e d  f r o m  a j u d g m e n t  f a v o r a b l e  t o  t h e  S t a t e  f r o m  e n t e r i n g  
t h ?  P e r m a n e n t  F u n d  d i v i d e n d  s t r e a m ,  a n d  m a k e s  it  p o s s i b l e  t o  
c o n t i n u e  t h e  t r i a l  in an A l a s k a  c o u r t  o n  s c h e d u l e .

P a g e  2 o f  2



1989

S T A T E  O F  A L A S K A

L E G I S L A T I V E  S E S S I O N

B I L L  V E R S I O N :

P U B L I S H  D A T E :

No. 2

H B  276

H O U S E  4 / 7 / 8 9

F I S C A L  N O T E

REQUEST

Revi.~r.on Date:_______________________ _____
Title: An Act amending the PFD statutes

Sponsor: Rules/Governor_________________
Requestor: Rules__________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

Agency Affected: Revenue_______________

BRU: Permanent Fund Dividend Division

Components: Permanent Fund Dividend
__________  Division

OPERATING
1 FY 89 1 FY 90 1 FY 91 1 FY 92 1 FY 93 1 FY 94
1 1 1 I

PERSONAL SERVICES | - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
TRAVEL | - 0 - | - 0 - 1 — G- | - 0 - | - 0 - | - 0 -
CONTRACTUAL | - 0 - | - 0 - i - 0 - | - 0 - | - 0 - | - 0 -
SUTPLIES | - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
EQUIPMENT | - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
LANDS & STRUCTURES | - 0 - | - 0 - i -o - | - 0 - | - 0 - | - 0 -
GRANTS, CLAIMS | - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
MISCELLANEOUS I - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -

TOTAL OPERATING ! -o - I - 0 - | - 0 - | - 0 - ! - 0 - | - 0 -

CAPITAL - 0 - - 0 - - 0 - | - 0 - | - 0 - | -0 -

REVENUE

FUNDING: (Thousands of Dollars)

,| -0 - | - 0 - - 0 - | -0 - | - 0 - - 0 -

| GENERAL FUND 
j FEDERAL FUNDS 
| OTHER 
! TOTAL ____

| -0 - 
| -0 - 
| - 0 - 
.1 -o-

-0 -
-0 -
-0 -
-0 -

-0 -
-0 -
-0 -
-0 -

| - 0 - 
| -0 - 
| - 0 -
| - 0 -

| - 0 - 
| - 0 - 
| - 0 -
| >-0 "

-0 -
-0 -
-0 -
-0 -

POSITIONS:
FULL-TIME 
PART-TIME 
TEMPORARY

ANALYSIS: This bi<d

-0 - 
-0 - 

.1 -o-

- 0 -
- 0 -
- 0 -

- 0 -
- 0 -
- 0 -

| - 0 - 
| - 0 - 
I - 0 -

| - 0 - 
| - 0 - 
I - 0 -

| -0 - 
I

'have no affect on the administration of the dividend program.

Prepared By:
Division: Permanent Fund Divide

Phone: 465 -2323

Approved by Commission 
Agency: Reve

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) p a g e o f
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

A p r i l  10, 1989

•— i /—
j M & v  b

STEVE COWPER, GOVERNOR

REPLY TO:

□  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907) 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

B  2-0. BOX K—STATE CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 460-3600

The H o n o r a b l e  H. A. Boucher 
Chair, H o u s e  State Affairs Committee 
A l a s k a  S tate L e g i s l a t u r e  
P.O. Box V
Juneau, A l a s k a  99811

Re: Propo s e d  committee
substitute for HB '76 
Our file: 773-89-, 114

D e a r  R e p r e s e n t a t i v e  Boucher:

It has come to our attention that the title of HB 276 
could be m a d e  m o r e  specific and that it w o u l d  be helpful to m a k e  
express a p o i n t  that is n o w  only implied in the amendment in sec. 
1 of the orig inal bill. A  p r o posed co mmittee substitute, drafted 
for p o s s i b l e  adoptio n by your committee, is attached.

The change in the bill title makes  clear that the bill 
is to p r e v e n t  amounts r e c e i v e d  as a result of the S t a t e v. 
A m e r a d a  Hess litigation from  being u s e d  for permanent fund aivi- 
d e n d s . T he current title m e r e l y  indicates that the effect of the 
bill w i l l  be to permit litigation of that case in A las ka courts 
and thus m a k e  moo t the current legal ch allenge to h a v i n g  that 
case h e a r d  b y  an A l a s k a  court.

W i t h  r e gard to the change in the text, the original 
v e r s i o n  of the bill relies on the a p p l i c a t i o n  of existing law 
w i t h  r e g a r d  to oil and gas income. The change offered by this 
draft committee substitute makes clear that m o n e y  received as a 
r esult of the State v. A m erada Hess litigat ion will be treated 
the same as o ther income of the A las ka p e r m a n e n t  fund, except for



H o n o r a b l e  H. A. Boucher, Chair 
House State A f f a i r s  Commit tee 
Our file: 773-89-0114

A p r i l  10, 1989
P a g e  2

p e r m a n e n t  fund dividends. Both v e r sions m a k e  clear that that 
m o n e y  is not a v a i l a b l e  for d i s t r i b u t i o n  to the dividend fund f r o m  
w h i c h  p e r m a n e n t  fund dividends are paid.

T h a n k  yo u for y o u r  c o n s i d e r a t i o n  of this matter.

Yours truly,

DOUGLAS B. B A I L Y  
A T T O R N E Y  G E N E R A L

By:
A r t h u r  H. P e t ers on 

A s s i s t a n t  A t t o r n e y  General

AHP/cb

En c l o s u r e

cc w/encl.: Robert A. Evans
L e g i s l a t i v e  L i a i s o n  
Of f i c e  o f  the Governor

B r u c e  B o t eh lo
A s s i s t a n t  A t t o r n e y  General 
J u n e a u
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DEPARTMENT OF LAW

I DRAFT
DATE: 4 / i 6 |g q  

BOOKPROOFED:

APPROVED. te l%

I N  T H E  H O U S E  BY T H E  S T A T E  A F F A I R S  C O M M I T T E E

C O M M I T T E E  S U B S T I T U T E  F O R  H O U S E  B I L L  N O .  2 7 6  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  a m e n d i n g  t h e  p e r m a n e n t  f u n d  d i v i d e n d  f u n d

s t a t u t e s  t o  p r e v e n t  a m o u n t s  r e c e i v e d  a s  a  r e s u l t  o f  

t h e  l i t i g a t i o n  o f  S t a t e  v .  A m e r a d a  H e s s  i n  A l a s k a  

c o u r t s  f r o m  b e i n g  u s e d  ^ o r  p e r m a n e n t  f u n d  d i v i d e n d s :  

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  4 3 . 2 3 . 0 4 5 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  N o t w i t h s t a n d i n g  a n y  c o n t r a r y  p r o v i s i o n  o f  l a w ,  e a c h  y e a r  t h e  

c o m m i s s i o n e r  s h a l l  t r a n s f e r  t o  t h e  d i v i d e n d  f u n d  5 0  p e r c e n t  o f  t h e  

i n c o m e  o f  t h e  A l a s k a  p e r m a n e n t  f u n d  e a r n e d  d u r i n g  t h e  f i s c a l  y e a r  

e n d i n g  o n  J u n e  3 0  o f  t h e  c u r r e n t  y e a r  a n d  a v a i l a b l e  f o r  d i s t r i b u t i o n .  

H o w e v e r ,  i n c o m e  e a r n e d  o n  m o n e y  a w a r d e d  a f t e r  t r i a l  i n  S t a t e  v .

A m e r a d a  H e s s ,  e t .  a l . ,  1 J U - 7 7 - 8 4 7  C i v .  ( S u p e r i o r  C o u r t ,  F i r s t  J u d i c i a l

D i s t r i c t )  s h a l l  b e  t r e a t e d  i n  t h e  s a m e  m a n n e r  a s  o t h e r  i n c o m e  o f  t h e

A l a s k a  p e r m a n e n t  f u n d ,  e x c e p t  t h a t  i t  i s  n o t  a v a i l a b l e  f o r  d i s ­

t r i b u t i o n  t o  t h e  d i v i d e n d  f u n d .

*  S e c .  2 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) ,

03-038
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LEGISLATIVE AFFAIRS AGENCY
M E M O R A N D U M  April 14, 1989

SUBJECT: Income earned on m o n e y  awarded after trial
(CSHB 2 7 6 (SA))

TO: Re presentativ e H.A. "Red" Boucher

FROM: Ta mara Brandt Cook
Director
D i v i sion of L egal Services

Y o u  have asked for comments on a draft committee substitute 
submitted by the Departme nt of Law.

(1) I believe  that the title satisfies the requirements  of 
article II, secti on 13 of the state constitution. 
Nevertheless, it is not v e r y  precise. I w o u l d  r e c o mmen d 
something like:

"An Act relating to income e a r n e d  on m o n e y  awarded 
after trial in State v. A m e r a d a  H e s s ; and p r o v iding for 
an effective d a t e .11

(2) I am u n c e r t a i n  as to the effect of the subst antive 
change made to AS 43.23.045(b). The added p r o v isi on 
s p e c i f i c a l l y  deals w i t h  "income e a r n e d  on m o n e y  awarded 
after trial". Should the p o s s i b i l i t y  of settlem ent be dealt 
with? The p r o v ision appears to a p p l y  only to income earned 
on m o n e y  a w arded after the litigation. Will any interest 
have been earned on that m o n e y  d uring the course of 
litigati on or will any interest be a w arde d in the case, and 
should that income be conside red in this bill? The 
p r o v i s i o n  provides that future income earned on the mone y 
awarded will be " treated in the same m a n n e r  as other income" 
of the permanent fund. At the same time it is not available 
for distr i b u t i o n  to the dividend fund. Does this mean that 
the income will not be considered in determin ing the level 
of the di vidend each year, or only that the physical dollars 
gener a t e d  as income of the litigation m o n e y  will not be the 
ones used to pay that dividend? The language needs to be 
clarified, both to achieve the d e sired result in court and 
to allow a d m i n istration of the p r o v i s i o n  if it becomes law.

T B C :l m b :kb 
L7/067
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