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This bill amends AS ~5.50 by adding a new section that would make an
unsolicited commercial transmission to a facsimile devise a prohibited act under the Unfair
Trade Practices and Consumer Protection Act. The bill also provides a private right of
action, under AS *»5.50.531, for persons who receive commercial solicitations in violation
of the prohibition. Because of the private right of action provided in the bill, state
enforcement is not anticipated. Consequently, there should not be a fiscal impact for the
Department of law. In any event, state enforcement is unlikely because of the 63 percent
reduction”™"n the department®s consumer protection activities since Fr'Sb, which has been
caused by state budget reductions.



House bill attacks junk mail by fax

JUNEAU tt'The newest route for junk mail is
through facsimilie machines, and Rep. Lyman
Hoffman wants to ha_n([q u§) on such unsolicited
advertising. House Bill 232 would prohibit people
from sending unsolicited advertisements throu8h :
facsimilie machines, and would establish a $20
minimum civil penalty for viglations of the ban. |
The Bethel Democrat Said he introduced the .
legislation Monday at the request of a constituent. e
Machine owners must pay for.the paper consumed J
by electronic junk mail and sometimes must wait to ¢
uSe their machines while unsolicited [-uf$
advertisements are coming in over the telephone
line, Hoffman said. -"Ww"  'jv
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Backgrounder ™

Harch, 1989

States Information Center Date:
The Council of State Governments .
Iron Works Pike Topic: JUNK' PAX
P.O. Box 11910 .
Infokey: Communications

Lexington, KY 40578

(606) 252-2291 (NT) Telephone

FAX ATTACKS: "And now an unsolicited message from...

Facsimile \"fak-sim-e-le\ "A unit that scans and encodes a
document into electrical signals and sends them over telephone
lines to the receiver where the signals are reconstructed to
produce an exact duplicate of the document.””

Junk Fax \T"junk ~“unsolicited advertising messages
transmitted via f,v.simile machines.””

Facsimilesystems - fast, convenient, comparatively inexpensive and
reliable- are fast becoming a favorite method of communication. Two million fax
machines have been sold In the United States-in the last few years. More than
four million are expected to besold by 1991. Last ygar anestimated 785,000
units were installed, almost doubling the number in use.

These machines tend to be turned on and hooked vp to dedicated phone lines
24 hours a day. The Trojan horse of office equipment, they then receive any
document that is sent to them. Although the sender pays for the phone call, the
transmissions tie up the fax machine at an average of a minute a page, and the
receiver has to pay for the thermal-coated paper on which the incoming document
is printed. Such paper costs up to ten cents per page.

Fax machines are vulnerable to a rising tide of junk fax. Fax advertising
presents endless opportunities for advertisers. One entrepreneur reports a 6.75
percent “response vrate to his fax advertisements, compared to the usual one

percent. However, not all recipients , of these ads are so enthusiastic.
Representative Ken Jacobsen of Seattle, "Washington terms the tactic the
"ultimate in abusive use of a private communication system....You get a message

you didn"t want from people you don"t know on paper they didn"t buy."
Consequently a number of states are drafting legislation to restrict junk fax

transmissions-

Connecticut:
HB-6620, introduced by Rep. Nania (R-63rd), prohibits ™"the transmittal of

unsolicited commercial messages through the wuse of machines which send or
receive facsimiles through the telephone.”

*This CSG Backgrounder was compiled by Karen Marshall, Information Specialist,
States Information Center, The Council of State Governments.

Note: Backgrounder Information is the latest available at the time of publication, but tor updates, you
should contact the appropriate state or federal agency directly. This material does not represent the posi-
tion of The Council of State Governments. Infor.nation is included based on relevance to the topic. Some
material, as noted, is copyrighted and may not be reproduced further without permission of the original
publisher. Contact the States Information Center or the writer at CSG.
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HB-5396, co-sponsored by Rep. Tulisano (D-29th) and Rep. Taborsak (D-109th),
states that "no person shall wuse a machine that electronically transmits
facsimiles of documents through connection vith a telephone network to transmit
unsolicited advertising material which proposes a commercial transaction.” It
fines violators $200 or more. In addition, HB-5396 declares a person guilty of
harassment when "with intent to harrass, annoy or alarm another person, he
electronically transmits a facsimile of a document through connection with a
telephone network, 1in a manner likely to cause annoyance or alarm."

Maryland:

uB-1319, Consumer Protection - Unsolicited Facsimile Transmissions by adding to
Section 14-1313 of the Commercial Law, sponsored by Delegates Gilbert Genn
(D-16th) and Lawrence Wiser (D-18th).eViolation of the section could inititate
a civil action by the Attorney General with a penalty not to exceed $1,000 per

violation.

New Hexico:

HB-494, sponsored by Representative Leonard Lee Rawson (R-37th), as amended by
the ~Judiciary™ Committee, prohibits transmittal of any unsolicited commercial
facsimile messsages "for the sale of any real property, goods or services.”" The
civil penalty is one thousand dollars per violation. HB-494 differs in that the
state corporation commission would enforce the provisions through the adoption

of rules and regulations.

New York:

SB-3082, introduced by Senator Michael Tully (R-7th) as an act to amend the
general business law. Unsolicited facsimile transmissions are those "without
the express prior request of the person called”. The court may impose a civil

penalty of not more than one thousand dollars for each violation.

Oregon:
HB-2227, through the House Environment and Energy Committee and Senate

Telecommunications and Consumer Affairs Committees, prohibits use of fax
machines to “transmit unsolicited advertising material for the sale of any
realty, goods or services." Violations would be prosecuted through the state
attorney general®s office under consumer protection statutes.

Washington:
HB-1513, introduced by Representatives Jacobsen, Todd, Anderson, Heavey, K.

Wilson, Dellwo, Beck, Bowman and Appelwick, as amended by the Committee on
Energy and Utilities, bans "transmission to a facsimile device for purposes of
commercial solicitation™... "without making a request to the party-"who vill
receive the”. transmission, asking for permission to make the transmission. The
transmission ~can only be made upon receipt of an affirmative response from the
party who will receive the transmission.”" Violators would face a $500 fine per
offense. "Consent can be given by phone to a particular vendor or general
consent can be given by notifying marketing-industry trade associations."”

Alternatives to government intervention include unlisted fax numbers or antijunk
technology such “as a machine that would accept messages only from an approved
list of callers. The news media are especially inundated by junk fax, largely
from vreleases by public relations people. According to Frank Hartinueau of

Page #2
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Association Trends magazine, the Nev York Times newspaper has dealt with this
problem By changing its fax number every week. Reporters then give out the nev
number as needed. Hartinsau thinks that eventually it may be possible to
implement a system similar to the Personal Ildentification Number (PIN) used with
automatic bank tellers.

Junk fax may not be the only innovation to which facsimile machines can be
put. Daniel Fishman, co-author of The Book.of Fax, envisions some enterprising
person entering the business of fax-a-porn.

NOTES
1. Canon U.S.A., Inc., Quickstart, Nev Yorks Canon U.S.A.,Inc., p.21.

2. Herb Kirchhoff, Ed., State Telephone Regulation Report, Vol. 7, No. 4,
February 23, 1989, Alexandria, VA: Telecom Publishing Group, p- 1.

3. "Many Climb on Fax Bandwagon, But There Is Potential for Abuse,”™ Lexington
e Jerald-Leader, February 6, 1989.

4.  "A Mounting Pile of Junk® Fax," Newsweek, July 25, 1988.

5. Ibid.

6. "Lawmakers Consider Ban on Unwanted Ads on Fax Machines,”™ Lexington
Herald-Leader, February 26, 1989, p. A8.

7. Herb Kirchhoff, Ed., State Telephone Regulation Report, p. 2-3.
8. Ibid., p. 3.

9. "A Mounting Pile of "Junk® Fax."

10. "Lawmakers Consider Ban..."

11. Telephone conversation with Frank Martineau, Association Trends magazine,
on March 17, 1989.

12. "Many Climb on Fax Bandwagon."

Price — $5.00
Copyright 1989
The Council of State Governments
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Front Junk Mail to Junk
Fax In No Time at All

Ina half dozen years, sales
of facsimile machines have
gone from next to nothing to
more than half a million a
year, and predictions are that
2.5 million of the mail-bypass
marvels will be installed by
1990. "Will you fax it to me?"

has become as common a re-

quest as "Mail me a copy"”
and the newer process is both
faster and<h?:per. Once the
machine has been bought
(for $2,000 and up), all it

takes to receive or send mes-

sages in a minute is a power

line, a phone jack and a sup-

ply of paper. Thereafter, the
only cost is the phone charge.
Some of the new higher-
priced models have memory
chips tostore phone numbers
and automatic dialing in-
structions so they can be
programmed to send docu-

ments at night when long-

distance phor: rates are
cheapest.

Perhaps it was inevitable
that about the time delicates-
sens began taking lunch or-
ders off a fax machine from
the office around the corner,
some enterprising vendor
would dream up the idea of
putting advertising material
righ’ in the hands of fax
machine owners, usirfg_their
own paper supplies, and get-
ting their attention in a way
that junk mail does not.
That's pretty hard to stop. Al-
though some manufacturers
supply ‘iJkised network"
machines with a special built-
in 4-digit access code, these
systems are primarily for
intracompanv use in large or-
ganizations, not for blocking
transmissions from the "out-
side.” Such networks require

stili* Leeisljtuivs lul\ W)

thata would-be advertiser ac-
quire the network's special
code number and then go

into his own sending ma-

chine, change the standard

code, and after the transmis-
sion, switch it back to stan-

dard forsending to other reci-

pients—a cumbersome pro-

cess. But for the ordinary fax
user, there is no easy defense
against unwanted receipts.
"Junk fax" may not be
much of a problem yet, but

‘Do it Yourself'
In Four States

To encourage people to
make wills and simplify the
process, four states have
legalized statutory, or stan-
dard form, wills.

Financial and legal experts
wam that witiiout a will the
chances are high that your
property will not end up in
the hands of those you
choose.

California was the first
state to recognize a standard
will in 1983, followed hy
Maine and Wisconsin in 1984
and Michigan in 1986. Repre-
sentative Perry Bullard spon-
sored the Michigan law be-
cause he believed people are
intimidated by the thought of
visiting a lawyer, and too
many people die each year
without a will. "Popularity of
the statutory will has ex-
ceeded our wildest expecta-
tions. Strong demand con-
tinues even todav," he said.

some state legislators see dire
portents in the technology.
Washington Representative
Ken Jacobsen has sponsored
a bill that would require sen-
ders of commercial solicit-
ations to get advance permis-
sion from the intended re-
ceiver, or face civil action that
could bring the unwilling re-
cipient of the fax ad up to
$500. Jacobsen said, "This is
the ultimate in abusive use of
a private communication sys-
tem. You get a message you
didn't want from people you
don't know on paper they
didn't buy." The legislation
didn't get out of the House
before the March 15 deadline

and will be carried over to the
next session.

At least five other states
considered similar legislation
this year—California, Con-
necticut, Maryland, New
York and Oregon. Most
would prohibit unsolicited
transmission of messages to
a facsimile device for pur-
poses of commercial gain or
sale of real property, goods
or services. Three separate
bills introduced in California
would make sending unsol-
icited advertising to a fac-
simile machine a misdemean-
or. At press time in mid-
June none of the proposed
bills had passed.

Statutory Wills Honored

New York is considering
legislation now. "Wills shouid
not be a mystery to people,”
said Assemblyman Jen-old
Nadler, author of the New

York bill. "This will substan-

tially lower costs for people
without complicated or huge
estates.”

Astatutory' will provides a
basic last will and testament
for those with uncomplicated

estates who would not other-

wise see a lawyer to have one
drawn up. When completed
and signed, it has the same
power as one drawn up bv a
lawyer. Copies of the forms
are usually available from
state legislatures or the state
bar association free, or for a
nominal fee.

Those opposed to the stan-

dard forms tear that thev
might not be property tilled
out and might lead to litiga-

tion over the author's intent.
For complicated estates, the
standard form isinadequate.

Wills determine a number
of questions including who
gets your property and when
they get it, as well as who
your children's guardians will
be. Wills can also minimize
federal estate and state in-
heritance taxes.

There are certain limits to
a will's power, though. For
example, most states require
that a spouse receive a
minimum percentage of an
estate unless a prenuptial
agreement was signed bv
both. Also, property owned
jointly usually falls to the sole
ownership ot the survivor, re-
gardless ot the provisions of
the will. Awill cannot change
life insurance beneficiaries or
the specifications tor the use
ot a trust.



Lobbying backfires
as two states thwart
unwanted fax messages

The New York Legislature in June ap-
proved a bill to put a damper on junk
fax by banning the facsimile transmis-
sion of all advertisements longer than
live pages and restricting the sending of
shorter ads to between 9 p.m. and 6
a.m. Violators would be subject to fines
of S10Q. Connecticut Governor William
O'Neill made up his mind to sign similar
legislation (which calls fora S200 fine for
sending an unwanted fax) after fax users
jammed his office machine for hours
with messages opposing the bill.

Court strikes down
sales t&c exemption
on religious papers

The Supreme Court, in a highly divided
opinion, has struck down a Texas statute
that exempted religious publications
from the state's sales tax. The tar was
challenged by Texas Monthly magazine,
which claimed that the exemption was
unconstitutional. The magazine had
paid about 5150,000 in sales tax under
protest in 1985 and sued for a refund.
The statute was ruled unconstitutional
by a district court, upheld by a state ap-
pellate court that said it preserved the
separation between church and state,
and struck down by a Supreme Court
majority ot six justices in three separate
opinions. Fourteen other states have
similar laws giving tax breaks to reli-
gious books, magazines and news-

-ArWi

Missouri prepared
to reat prisou cells,
has space to spare

While some states are struggling with
prison overcrowding, Missouri is pre-
pared to rent cell space temporarily at
the newly constructed Western Missouri
Correctional Center in Cameron, for
about 565 per day per inmate. The pro-
posal, modeled after similar ones in
Minnesota and Washington, could pro-
duce as much as 510 million in revenue.

Connecticut has
highest sales tax
Inthe country

As of July 1, Connecticut's sales tax rose
to 8 percent, making it the highest state

rate in the United States. The highest-

total, combining state and local rates, ac-
cording to The MBIl Street lournal, is 10
percent at New Orleans International
Airport.

Legislators nationwide
leap on to flag wagon

All the states except Alaska and Wyom-

ing have laws banning tlag-buming, but
lawmakers there have said the lack was
an oversight. Within two weeks of the

Supreme Court's wildly unpopular deci-

sion that to protect the pnnriple of free
political expression you can bum the
Hag, legislatures in five states passed
resolutions supporting a constitutional
amendment against llag-burning, and at

least 10 other state legislatures have ap-

proved resolutions cnliri/ing the luling
or calling tor an amendment to re-

New study says
rural families
pay more excise tax

Rural families bear the greatest burde:
of excise taxes, according to a study fo
the American Agriculture Movement,
Washington lobbying organization fc
farmers. The study concluded that rura
families spend 33 percent more for taxe
on gasoline, motor oil, tobacco prot
ucts, utilities and public services tha
do other Americans,

Two states frown on
free school program
with commercials

"Channel One," a free 12-minute dai
news program for school use created i
Whittle Communications Inc., has g
the cold shoulder from California ar
New-York education officials because
contains two minutes of advertisir.
The program, tested in six high schot
across the country last spring, will

offered free of charge to some 8,000 p.
tiripating schools. Whittle provides
satellite  dish, a VCR, televisii
monitors, wire and maintenance in :
turn for pn agreement by the school

broadcast the show daily, including :
two minutes of paid commerria
Greeted by some educators as a pote
tially valuable service, the program wr
its advertising to a ccptive audience w
banned in New York—and Caiiforr
plans to cut state aid to schools th
use it.
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How the mighty have fallen

bated by the political trauma surrounding
Mr Dukakis himself. His popularity in
Massachusetts, sky-high last year, has
plumbed new depths since he lost the elec-
tion. By saying he would not run again for
governor shortly after announcing his plans
for a tax increase, he doomed his packa%e to
irrelevance and lost what remained of his
political clout. And blame for the budget
mess sticks to him. He was deceived, or de-
ceived himself, about revenues that were
falling short of projections during last year.
That means he was either dishonest or in-
competent—either one a blow to his mana-
gerial reputation.

Meanwhile all sorts of minor scandals
have been breaking around him: shady
property deals, corrupt college presidents,
vitriolic ar?uments between his lieutenants.
The press fell with glee on the bad timing of
Mr  Dukakis's latest venture: raising
$100,000 of political funds—which may or
may not be for a presidential run in 1992. A
week before, M“ Dukakis hrtuFmade his first
political visit to New Hampshire since the
election.

Haitians

Pride and
prejudice

MIAMI

fi'G "RED”” EUGENE was an honours stu-
J?dent, a member of the high-rchool
choir, a cook at a nearby Burger King on the
edge of Miami’s inner city, the pride of his
family. Then, in October 1984, he bought a
gun and killed himself. The reason: "Fred",
orn Phede Eugene, was mortified that his
girl friend had discovered his darkest secret.
He was Haitian, one of those whose families

rHE ECONOMIST MAY 27 1989

landed in rickety boats on the pricey sands
of Miami Beach in 1980.

Today, Phede Eugene’s tragedy serves as
a marker against which current attitudes can
be measured. With remarkable speed, Hai-
tians have become a successful and valued
addition to Miami's rich ethnic mix. With
that success has come a pride that was all but
missing just five years ago.

When the Eugene family arrived, Hai-
tians were the butts of cruel prejudice. They
were treated as unwanted refugees by the
federal government; considered a social bur-
den by Miamians; scorned by American
blacks and ridiculed for their religious and
cultural practices. Worst of all, and uniquely
in che history of American immigrants, they
risk of carrying the AIDS virus. Haitian
youths like Phede Eugene became “cover-
ups”, claiming they were Bahamian or
American-born blacks.

Today “cover-ups” are rare. The ncfrth-
east Miami neighbourhood known as Little
Haiti throbs with the Caribbean feel of its
roots in Hispaniola. Buildings are splashed
in bright, primary colours and signs are in

AMERICAN SURVEY

Creole. Some Haitians date the birth of self-
esteem to February 7 1986, when Jean*
Claude Duvalier, the Haitian dictator, was
driven into exile. But probably more impor-
tant has been the quiet daily successes of in-
dividual Haitians in businesses, in schools—
indeed, wherever they have matched them-
selves a?ainst others.

Little Haiti began attracting the upper-
class Haitian exiles—doctors, lawyers, aca-
demics—who had fled the country first to
Canadaand New York city. Soon a commu-
nity that began with impoverished and illit-
erate boat people had accepted the graft of
an upwardly mobile middle class. T e%/, in
turn, provided role models for others
Mear}vivhlle Itmn%Fal government apolo

Haitians from the high-risk categories.

But success brings its own perils. Re-en-
acting the saga of past immigrant groups,
the Haitians find chat their tradition of
tight-knit, highly disciplined families is be-
ing diluted in the American melting pot.
Teens, who are proving to be stunningly
adept ac mastering American ways during
school hours, are finding it impossible to re-

Stop me before | fax again

WASHINGTON, OC

F  AX machines are wonderfully useful,

which iswhy there are more than 2m
of them in America. But they are useless
or worse when someone is sending you a
fax you don’t want. "Junk fax”—consist-
ing mosdy of unsolicited advertisements
and press releases—is the electronic
equivalent of junk mail. But it is even
more annoying than junk mail because it
tics up your machine and uses up your
paper. As a result, disgruntled fax own-
ers are taking their case to sympathetic
state and federal legislators.

In mid-May Connecticut’s governor,
Mr William O "Neill, signed a law that
bars unsolicited advertising messages
from being sent to fax machines in the
state. A wave of protests against the

bill—faxed into the governor's otfice
while he was awaiting urgent faxed flood
reports from the state Office of Emer-
gency Management—convinced Mr
O Neill to sign it. However, the law ex-
empts political speech, so would not
have prevented this fax attack.

A similar lobbying elforr backfired in
Maryland. The governor's office re-
ceived more than 340 fax messages in a
single day, prompting Mr William
Schaefer to approve a law that outlaws
fax advertising unless the advertiser al-
ready has a business connection with a
prospective  customer.  Mr  Steve
Ridinger, who heads a fax-paper com-
panyCsays he organised the protest at the
request of his customers. His company,
Mr Fax, rewards customers with a free
camera for providing the company with
100 new far numbers. So far, he has
compiled a database of 500,000 fax num-
bers and sends 60,000 fax advertise-
ments a week.

At least 15 other states and the fed-
eral government are considering legisla-
tion against fax advertising. Fax-industry
supporters, such as Mr Ridinger, con-
tend that these laws violate their con-
stitutional right of free speech. But there
is no constitutional right to tie up a
stranger’s fax machine, thereby denying
him the abilitv to exercise his own right
of faxed speech.






Abortion frenzy begins

ft Officials in several states hit
the ground running after the
U.S. Supreme Court ruling on
abortion.

The July 3 ruling in Webster vs.
Reproductive Health Services, which
gave states more leeway in dealing
with abortion, prompted Florida
Gov. Bob Martinez to call on other
states to enact laws restricting
abortion. Martinez said he may call
for a special session to consider
tightening Florida’s abortion laws.

Not every governor, however, shares
Martinez’ sentiments. New York
Gov. Mario Cuomo said he would
defend his state's current abortion
law, which allows public dollars to
be spent on abortions.

“My budget for 1990 will call for
continued Medicaid funding and |
will oppose the inevitable attempt
by some legislators to deny fairness
to poor people because the Supreme
Court follows a lower standard,”
Cuomo said in a statement released
from his office.

In Pennsylvania, Rep. Stephen
Freind, R-Havertown, has launched
a battle for legislation to tighten
abortion laws. Freind said the Su-
preme Court ruling has opened the
door for.Pennsylyapia to outlaw
abortion performed'on the basis of
the child’s sex, to require spousal
notification, and to enact waiting
periods except in the case ofa medi-
cal emergency.

Political battles over abortion will
be fierce, Freind predicted.

“The other side has been content
to let the courts do their dirty work,”
he said. “You will see them gear up
like they have never been geared up
before. This battle will be waged at
the grassroots level, at the campaign
level and in the legislature.”

The National Abortion Rights
Action League and Right to Life
agreed with Freind prediction and
said strategy is being laid.

Olivia Gans, director of American
Victims of Abortion, an arm ofRight
to Life, said her organization will

concentrate in part on legislation
prohibiting abortion as a means of
birth control or as a way ofcontrol-
ling the sex of a child. Gans said
pro-life advocates also want to see
an increase in laws requiring pa-
rental and spousal notification.

Tamar Abrams, communications
director of the National Abortion
Rights Action League, said her or-
ganization already has earmarked
key states where lobbying efforts
will be the heaviest. Abrams said
states viewed as heavily favoring
restrictions on abortion include
Alabama, Arkansas, Florida, Geor-
gia, ldaho, Illinois, Missouri, Mon-
tana, Nebraska, New Jersey, Penn-
sylvania, Utah and West Virginia,

Those states believed to favor keep-
ing abortion legal are Alaska, Ha-
waii, Colorado, Connecticut, Mas-
sachusetts, Maine, New Mexico,
New York, North Carolina, Virgin-
ia and Washington.

Buyers beware: used car trick

s8 Unscrupulous used car deal-
ers have found a haven in South
Dakota because of a quirk in a
state law, says state Division of Mo-
tor Vehicles Director Larry Zwemke.

“We’ve become an auto washing
state for people trying to unload
damaged cars in other states,”
Zwemke said.

The one-year-old law was design-
ed to protect car buyers by requir-
ing the owners of vehicles with
more than $1,000 damage to file a
detailed damage disclosure state-
ment with the state, instead ofjust
obtaining a damaged car title. The
disclosure statement then must be
presented to the new owner along
with the title.

Since the law took effect in July
1988, however, Zwemke said the
number of damaged out-of-state
vehicles entering South Dakota has
nearly doubled as unscrupulous
damaged car dealers use South
Dakota to obtain a clean title for
damaged cars. The cars are then
sold in states where damaged car

Qjjt' >

disclosure statements are not re-
quired.

“We've probably had 1,000 dam-
aged cars come in from out of state
last year,” Zwemke said. "The ma-
jority have been from Rhode Island,
New Jersey and New York.”

An interim legislative study com
mission is examining the problem
in preparation for possible legisla-
tive action in January.

Battling junk fax

K Starting Oct. 1,companies that
send unsolicited advertising via
fax machine in Connecticut will
be violating the law.

Rep. Richard Tulisano, D-Rocky
Hill, who introduced the bill in
January, received numerous com-
plaints of junk fax attacks from
across the country.

“As the number of fax users con-
tinues to proliferate, so does the po-
tential for fax abuse," Tulisano said.
“It issimilar to the problem ofjunk
mail, exceptjunk fax creates a very
real expense for the receiver in the
form ofelectricity, special fax paper
and occupying time where needed
information cannot come in.”

Opponents claim the legislation
violates constitutional free speech
rights, a contention Tulisano dis-
misses. “When someone’s property
rights are violated, limits can cer-
tainly be imposed,” he said.

Tulisano said, however, that in-
terstate faxing over telephone lines
will pose an enforcement problem
and that “any true regulatory suc-
cess will ultimately depend on fed-
eral action.”

Nevada's nonsexist assembly

m A female Nevada assembly
member struck back thisyear at
the state practice of identifying all
members of her legislative cham-
ber as assemblymen.
Assemblywoman Jane Wisdom, D-
Las Vegas, led a successful fight in
June to change state law to allow
her and her female colleagues to use
the term assemblywoman on busi-
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The Tide Is Turning...

Early in 1989 the tide seemed to be running in favor of restrictive fax legislation. But that has all changed,
Fax users, and there are now 3,000,000 nationally, are complaining that these proposed restrictions will
keep them from being able to run their businesses and make them less competitive with competitors in

other states and other countries.

And government officials in those states which have passed legislation are beginning to find out that
enforcement of these laws represents a huge effort and a multi-million dollar expense.

Nine states have dropped fax legislation, two states (Oregon and New York) have dropped restrictive bills
in favor of measures which allow fax users to send messages until they are asked to stop by the recipient. A
similar bill is pending in Congress. The Councii of State Governments have also adopted model
legislation along these guidelines.

Surveys now show more than 75% of fax users are against restrictive fax legislation. The tide has turned
and we thought you would want to know.

Our Legisl

| N Atechnophobic frenzy, the
state Legislature has been
trying to outlaw a non-exis-
tent problem — the junk fax.
That's any unsolicited Fax
trying to sell you something. The
junk fax doesn't exist, "but it might
—someday!" say the legislators. So
we'd better stamp it out with need-
less legislation — AJB 576.

Hut there's something fishy
about AB 576. One of the big pro-
moters of the currentjunk fax pho-
bia are Assembly members Richard
Katz. D-Paioramn City, (who
espent last Monday whining before
the Senate Business and Profes-
sions Committee about how it’s
rusting people whole nickels and
dimes to receive these junk faxes).
Nubody promoting this mania, in-
cluding junk fax phobe slate Sen,
Quentin Kopp, I-S.F., eim-producc
nnv examples of this plague. None-
theless a new law is about to be
passed by a legislature with nary a
inemoer who tan describe how o
lax exi n works. It's unbelievable.

AB ."Tois n disaster. It says that
xml in.iv m**lransmil nn unwilicit-
id lax ixmch has anything to do
mill the "lease, sale, rental, gift
otter, or other disposition of any
really, gooas. services, or extension
ofcredit."The wording issimple —
loo simple. There is no definition of
"adverihing material." for exam-
ple, la tne strictest reading it
means | cannot tax niv editor at the
p.UHr asMng him n 1can write an

Friday, July 14,1989
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extra column this week. My mother
cannot fax me telling me that |
have a birthday gift at her house
and that she wants me to do some
\iirk. Liminted this out to the com-
mittee and one member said that
this was ludicrous, who would com-
plain about these faxes that I just
described? In other words. 1 can
break the law without worry. My
Mom can break the law and its
OK! Scoinaw.

The line for my mother is S500.
by the way.

And you small companies that
like to fax press releases to the
media. Forget it. It might be con-
sidered advertising.

So, the flow of information
grinds to a halt. You can be sure the
Japanese won't pass a law like this.
The way 1see the issue, if you don't
want to receive a fax, then turn off
your machine! We don't need laws
like this. (A funny aspect to all this
is that if | want to get a competitor
in trouble I'll just send unsolicited
faxes of the competitors fiver to
everyone! These legislators have no
concept of high-tech hijinks. ei-
ther i

One company lobbying against
the law sent faxes to its customers,
xhn in turn sent their viexvs to the
Legislature. South San Francisco's
Jackie Speier, a Democrat, called
the taxi'd messages from her con-
stituents "drivel." She asked why
thi-'e iKi'ple didn t send letters like
"normal” people, in other words,
anyone who uses a fax is an abnor-

ature is all faxed up

mal geek to be shunned. Hey, lady,
weYe nearing the end of the 20th
Century. Check the calendar. Do
you still use a quill pen?

The fax is a simple and fast way
to get a message through, but be
assured that the members gf the
Assembly do not want to see them.
They hate them. They want letters
sent that can be opened by assis-
tants snd filed away —i.e., ignored.
Theyd probably like to do away
with the phone if they could. "Driv-
el." she said.

This blulanl scorn of constitu-
ency because of its use of a modem
communication technology is in-
credibleespecially in proximity to
Silicon Valley. South City votere
should oust this woman first
chance they get,

lows against technology and in-
novation me n had idea, period.
That's what this law is and it must
be defeated. Katz sayn that if the
law isn't passed then we'll be inun-
dated by fivers from sandwich
shops sent to our fax machines.
Will a sandwich shop is going to
hire someone full-time to fax out
offers for turkey sandwich dis-
counts? Earth to Hats. Earth to
Eat;. Come in. Come in.

Is the law really a cover for the
interests of the arcane Postal Ser-
vice. Federal Express, Purolator,
and !

A belter Law would be to make
all legislators publish their fax
numtrers so the pubhc could tell
them what it really thinks.



Senator William B.Amou (1>
?8 and Delegate Ethel Murray
-35B) recently announced, the
esnlts‘of a legislative question*
alre aent to voters In District
3B. Over 1300 citizens voiced
heir opinions through the
rinted " questionnaire ™ which
overed a variety ol Issues rang-
ig from decriminalization of
mgs to the cleanup of tha~-
l.cMpeake Bay. )
"I am pleated with the
tspouae to this survey,’™
n.natar Amoas said. “Deleqate’
array and | use these question
'ires, which are not printed at
vermnent expense, to keep ns
'resat of how voters feel on a
riety of Important Issues fac-
>our district."

According to the survey,
-irict 358" voters overwhelm-
:ly oppose Mayor Schmoke'a
Apoaal (or decriminalizing
:0s. Respondents  support
Ndatory AIDS testing to ob-
1a mafriage license, and the
ching of Tamily values In
jUc Schools, vaters support
ainlng the use ol corporal
ilshment In Cecil County
Ioolsf )
ost favor an amendment re-
rmE a balanced federal
Igel Not aurprisingly a ma-
ty of_resPon_dents stpport the
.£'s light rail proposal which
ild provide service to Cecil

nty. N
upendents were divided on

urfiber ol issues Including the
_esapcake Bay Cleanup,” the
i olnuclear power to generate
iriclty, and the Increase In
le furiding to support child
e for needy families.
JAghty-aix™ percent of the
endents_ opposed Mayor
mokt'i proposal "to
, riminallze ‘the use and
session of drugs. Ninety-two
cent of the " respondents,
sever, favor testing prison
rds and Law enforcément of-
als for drug abuse,
be results of the questlon-
-e indicate that ilzty percent'n
ae respondents oppose the ef-
Iveneas of the Chesapeake
Critical Areas Programs.
Critical Area* Program
ts development of the Bay's
‘ellne. Forty percent of those
ondlog, however. fel”.that
%ntical “xeaa Program la
v

addition, el ht¥-two per-
ofth« respondents fsvor ap-
iriatlona _of additional
ey.for Cecil County's
cultural Preservation Pto-

gram. Currently, the _pro%ram
shields certain agricultural
lands from development

On a related environmental
Issue, fifty one percent of the
respondents oppose Increasin
our reliance on the use o
nuclear power.

Seventy-six percent of those
responding tn the questionnaire
rated the ount[}/‘s public school
system as good or very good,
while two “percent rafed the
school system as excellent. The
respondents favored (71 percent
to 33 percent). the required
teaching of family values, and
abstinence from pre-marital sex
as part of the school system’s
curriculum.

Most respondents (83 pen. w
would ride on the proposed light
rail system which' would starf In
Perryville and_mBke stops In
Aberdeen and Edgewood on Its
way to Baltimore. Senator
Amioss noted that since the queo-
tlonnaire was sent, Governor
Schaeffer and Secretary of
Transportation Richard Trainer
have Implemented the light rail
project and have scheduled the
service to begin In the Spring of

Finally, sixty-percent of Cecil
County " responses favor the
NASCAR raceway.

County residenits may contact
Senator’Amoss at 301-838-7555 or
Delegate Murray at 301-8558 for
additional Infofmation on the
questionnaire.

&P

Measure would putan end4
to electronicjunk mail

fok
/[ nevats I

» Wrtfsemena. While tn the stat* -

. %he way state D«L C. Law-

rence Wiser lees it, advertisers
«>could tie up your fax machine

with the samé kind of Junk mail
| thatcluttersyour mailbox.

Wiserand a fellow Montgom-
| ery County Democrat, Del GB-
| bert Genn, Introduced a bill

this year to prohibit unsolicited
facsimile messages. Gov. Wil-
liam Donald Schaefer will have
to the sqn the bill sometime
this month for it to become a
law by the start of the next fis-
calyearinJuly.

_ The hill would Impose penal-
ties 0f 21,000 on a c_omdpany
that sends unsolicited fax
messages.

_The governor has not yet de-
cided to sign the hill, but the
state attorney general has ruled
It constitutional, said
Schaefer‘8 press secreiary,
Louise Hayman.

Wiseris an attorney who said
he cannot afford to have his fax
machine tied up anymore than
he can stand to have his tele-

Senate in 1978, Wise/ Intro-
duced ahilld ot made recorded
automatic solicitations illegal
inMaryland. )

Through fax directories and
services, advertisers can have
access to the fax numbers of
companies, Wisersaid.

A fax lobbying committee Is
tr){m?\lto stiropposition to the
bill. Not surprisingly, the Na-
tional Fax Users Committee is
faxing unsolicited messages
about'the bill and Its effects.
The committee urges con-
cerned fax users to Tax their
dissatisfaction about the bill to
Schaefer.

According to the committee,
an averagé company send*
about 4.000 messages annual-
ly. The telephone and labor
costs to obtain permission to
send messsages would be at
least $1.50 per message, or
$6,000 annually, the commit-
tee estimates.

No one at the committee
could be reached for comment
yesterday.

— .75
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IN THE STATES - Fax, Monitoring, Mail Lists, Credit Cards, AIDS

An 1ll-advised lobbying technique against a bill banning unsolicited facsimile
messages backfired in Connecticut when the governor®s fax machine was jammed
for hours with unwanted messages. For 48 hours the machine in the office of
Gov. William A. O"Neill"s office spit out dozens of angry messages from busi—
nesses opposing the bill. The bill, HR 5396, would prohibit those businesses
and others from doing exactly what they were doing - sending fax advertise—
ments without consent of the recipient.

At the time this occurred, the week of May 9, O'Neill had not decided whether

to sign the bill. An aide to the governor pointed out that the telephonic
lobbying campaign backfired because it proved how annoying unwanted fax mes-
sages can be. The governor's office shut down its machine May 12 and was
unable to receive possibly important messages concerning state business. When
the machine was turned on the next day, the angry lobbying letters kept coming
in. "You could not have done a better job of bringing home the problem address-
ed in the bill that you oppose,” one of the governor's aides said, in a fax
message to the National Fax i'sers Committee, a California-based group that
prompted the lobbying. Tin- governor's office reported that no fax was re-
ceived in response fror California. but by May 16, Gov. O'Neill had decided

to sign the 1. which is now I"'A. 103. It +si1s for a S200 fine for sending
an unwanted lax message. The lax association now has a second opportunity to do
it right; a similar bill (11 1319)is awaicine the governor's signature in Maryland.

Thi- New York Asvenbly on May 8 approved legislation t< require companies that
monitor employees' phone calls to include a beep Lone on the line. Employees
would also have to be notified of the monitoring (A 4039A). Telephone company
employees have appeared in the State Capitol wearing buttons saying, "Don't

buz me." The Senate disapproved the measure in 1989.* * * Also in New York,
relatives of celebrities testified May 15 in support of amending the state's
privacv law to extend the "right of publicitv" to 50 years beyond the death

el a famous person. The right ofpublicity permits a person to control com-
mercial uses of his or her name and image, but in D">t states this right expires
at death. Appearing before Sen. Emanuel K. Gold, the Sponsor, were John Wayne's
St.;;, biliit Holiday's sister, Fred Astaire's widow, Babe Ruth's daughter, W.C.
Fit. Ids' grandson, and an agent representing the estate of James Dean. because
of the concentration of advertising and publishing in New York City, a new
state law would have nationwide effect.

The New York Assembly has been asked to prohibit merchants from having a credit-
card customer provide address or telephone number on a credit-card sales form.
M..-y merchants ask for this information, even after they have credit approval
frm the card company, and some merchants use the information to compile their
ew:: mailing and telephone sales lists. Ir. supporting the proposal (A 7099),
Attorney General Robert Abrams pointed cut that this information is not nec-
essary for the merchant (because credit-card companies guarantee payment after
telephone approval) and that Visa regulations prohibit stores from doing this
ar.J American Express discourages it. MasterCard and other card issuers do not
require it, contrary to what customers are led to believe. The sponsor, Assembly-
n.n Daniel Feldman, has also introduced A 6525 to require all publishers of sub-
s rijjrion periodicals to provide an opportunity, when a subscription or renewal
is solicited, to prevent his or her name being sold or rented to mailers. Chari-
ties would have to do the sami thing. So would issuers of credit or debit

cards, under Feldman's proposed A 6526.

Michigan has enacted a comprehensive AIDS law that requires confidentiality of
test results. I’A 488, Laws of 19H9. The Ohio Senate has approved a similar bill.
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STATE OF NEW YORK

3082

1989-1990 Regular Sessions

IN SENATE

March 2, 1989

Introduced by Sen. TULLY - read twice and ordered printed, and when
printed to be committed to the Committee on Consumer Protection

AN ACT to amend the general business law, in relation to unsolicited
facsimile transmission

The People of the State of NewYork, represented in Senate and Assem—
bly, do enact as follows:

Section 1. The general businesslaw is amended by adding a new article
32 to read as follows:
ARTICLE 32
UNSOLICITED FACSIMILE TRANSMISSION

Section 640. Definitions.

641. Unsolicited facsimile transmission.

642. Violation and penalties.

5 640. Definitions. As used in this article:

1. "Facsimile transmission” shall mean every process in which elec-
tronlc signals are transmitted by telephone lines for conversion into
written text.

2. "Unsolicited facsimile transmission™™ means any facsimile transmis-

s-lon made by telephonic means to a telephone number without the express
prior request of the person called promoting goods or services for pur-
chase by the recipient.

3. "Facsimile solicitor”™ means any natural person, firm, organization.
partnership, association, or corporation who makes or causes to be made
an unsolicited residential facsimile transmission, including, but not
limited to, transmissions made by use of automated dialing or recorded
message devices.

t 641. Unsolicited facsimile transmission. No facsimile solicitor
shall make an unsolicited facsimile transmission to a telephone number.

EXPLANATION- Matter in Iltalics (underscored) is new; matter 1in brackets
() is old law to be omitted.
LBD04150-02-9
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S 642. Violation and penalties. Whenever there shall be a violation
of this article, an application may be made by the attorney general in
the nawc of the people of the state of New York to a court or justice
having jurisdiction by a special proceeding to Issue an Injunction, and
upon notice to the defendant of not less than five days, to enjoin and
restrain the continuance of such violations; and If It shall appear to
the satisfaction o0f the court or justice that the defendant has.- Ir.
fact, violated this article, an Injunction may be Issued by such court
or justice, enjoining and restraining any further violation, without
regulrling proof that any person has, |In fact, been injured or damaged
thereby. In any such proceeding, the court may make allowances to the
attorney general as provided in paragraph six of subdivision (a) of sec-
tion elghty-three hundred three of the civil practice law and rules, and

direct restitution. Whenever the court shall determine that a violation
oE thl3 article has occurred, the court may impose a civil penalty of
not more than one thousand dollars for each violation. In connection

with any 3uch proposed application, the attorney general |Is authorized
to take proof and make a determination of the relevant facts and to Is-
sue subpoenas in accordance with the civil practice law and rules.

S 2. This act shall take effect on the one hundred eightieth dayafter
it shall have become a law.



-80.36.370 OGfTC"O A\I{IAIS utilities

(4) Any sale, lease, or use of customer premises equipment except such
equipment as is regulated on July 28, 1985;

(5) Private shared telecommunications services, unless the commission
finds, upon notice and investigation, that customers of such services have
no alternative access to local exchange telecommunications companies. |If
the commission makes such a finding, it may require the private shared

telecommunications services provider to make alternative facilities or con-

duit space available on reasonable terms and conditions at reasonable
prices.
Enacted by Laws 1985, ch. 450, § 9.

80,36.380. Reports

Subject to RCW 40.07.040, the commission shall provide the legislature
with a biennial report through 1991 on the status of the Washington
telecommunications industry. The report shall describe the competitive-
ness of all markets as defined by the commission; the availability of
diverse and affordable telecommunications services to all people of Wash-
ington, i)articularl to customers in rural or sparsely populated areas; and
the level of rates for local exchange and interexchange telecommunications
service. The report also shall address the quality and extent of the state's
telecommunications infrastructure. The report also shall address the ques-
tion of whether competition in certain markets has developed to such an
extent that the commission recommends additional regulatory flexibility
such af; detariffing or total deregulation and the evidence therefor; and the
need for further legislation to achieve the purposes of RCW 80.36.300
through 80.36.370 and 80.04.010. The commission shall also monitor cost
of service methodologies and shall recommend to the Ie?islature whether
cost of service ratemaking shall become a standard for telecommunications
services.

Enacted by Laws 1985, ch. 450, § 41. Amended by Laws 1987, ch. 293, § 6; Laws
1987, ch. 505, § 78.

Reviser’s Note:
amended by 1987, :
1987, ¢ 505, § 78, each without reference ~ rule  of
to the other. Both amendments are in- 1.12.025(1).

This section was corporated in the publication of this sec-
¢ 293, § 6 and by tion pursuant to RCW 1.12.025(2). For
construction, see  RCW

80.36.390. Telephone solicitation

()  As used in this section, "telephone solicitation” means the unsolicited

initiation of a telephone call by a commercial or nonprofit company or
organization to a residential telephone customer and conversation “or the
purpose of encouraging a person to purchase property, goods, or Services
or soliciting donations of money, property.*goods, or services. “Telephone
solicitation” does not include: '

(@) Calls made in response to a request or inquiry by the called party.
This includes calls regarding an item that has been purchased by the called
party from the company or organization during a period not long”t than
twelve months prior to the telephone contact;

(b) Calls made by a not-for-profit organization to its own list of bona fide
or active members of the organization;

(c) Calls limited to polling or soliciting the expression of ideas, opinions,
or votes; or

(d) Business-to-business contacts.

£Q]) 80.36.390

For purposes of this section, each individual real estate agent or insur-
ance agent who maintains a separate list from other individual real estate
or insurance agents shall be treated as a company or organization. For
purposes of this section, an organization as defined in RCW 29.01.090 or
29.01.100 and organized pursuant to RCW 29.42.010 shall not be considered
a commercial or nonprofit company or organization.

(2) A person making a telephone solicitation must identify him or herself
and the company or organization on whose behalf the solicitation is being
made and the purpose of the call within the first thirty seconds of the
telephone call.

é3) If, at any time during the telephone contact, the called party states or
indicates that he or she does not wish to be called again by the com[)any or
organization or wants to have his or her name and individual telephone
number removed from the telephone lists used by the company or organiza-
tion making the telephone solicitation, then:

() The company or organization shall not make any additional telephone
solicitation of the called pariy at that telephone number within a period of
at least one year; and

(b) The company or or%anization shall not sell or give the caIIedF;)arty’s
name and telephone number to another company or organization: Provid-
ed, That the company or organization may return the list, including the
called party’s name and telelphone number, to the company or organization
from which it received the list ‘n

_(4) A violation of subsection (2) or (3) of this section is punishable by a
fine of up to one thousand dollars for each violation.

(6)  The attorney general may bring actions to enforce compliance with
this section. For the first violation by anfv company or organization of this
section, the attorney general shall notity the company with a letter of
warning that the section has been violated.

(6) A person aggrieved by repeated violations of this section may bring a
civil action in superior court to enjoin future violations, to recover damages,
or both. The court shall award damages of at least one hundred dollars for
each individual violation of this section. If the aggrieved person prevails in
a civil action under this subsection, the court shall award the aggrieved
person reasonable attorneys’ fees and cost of the suit..

(7) The utilities and transportation commission shall by rule ensure that
telecommunications companies inform their residential, customers of the
provisions of this section. The notification may be made by (a) annual
inserts in the billing statements mailed to residential customers, or (b)
conspicuous publication of the notice in the consumer information pages of
local telephone directories. *

Enacted by Laws 1986, ch. 277, § 22 Amended by Laws 1987, ch. 229, § 13,

PUBLIC UTILITIES

Legislative finding—Lawg 1986, ch. this state i9 significant to warrant rjgu-
277: “The legislature finds that certain latory action to protect the privacy
kinds OF telephone solicitation are in- rights of the citizens of the state. It is
creasing and that these solicitations in- the intent of the legislature to clarify
terfere  with the legitimate privacy and establish the rights of individuals to
rights of the citizenB of the state. A reject unwanted telephone solicitations.”
study conducted by the utilities and [Laws 1986, ch. 277, § 1]
transportation  commission, as directed
by the forty-ninth legislature, has found
that the level of telephone solicitation in

Cross References
Charitable solicitations, see ch. 19.09.
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80.36.400. Automatic dialing and announcing devices—Commercial so*
licitation by

(1) As used in this section:

(@ An automatic dialing and announcing device is a device which auto-
matically dials telephone numbers and plays a recorded message once a
connection is made.

(b) Commercial solicitation means the unsolicited initiation of a telephone
conversation for the purpose of encouraging a person to purchase property,
goods, or services.

(2) No person may use an automatic dialing and announcing device for
purposes of commercial solicitation. This section applies to all commercial
solicitation intended to be received by telephone customers within the state.

(3) A violation of this section is a violation of chapter 19.86 RCW. It
shall be presumed that qlama%es to the recipient of commercial solicitations
anahde using an automatic dialing and announcing device are five hundred

ollars.

_ﬁé})_Nothing in this section shall be construed to prevent the Washington
utilities and transportation commission from adopting additional rules
regulating automatic dialing and announcing devices.

Enacted by Laws 1986, ch. 281, § 2.

Legislative finding—Laws 1986, ch. invasions of their privacy, and (32_ en-
281: "The legislature finds that the use courages inefficient and potentially
of automatic dialing and announcing de- harmful use of the telephone network,
vices for purposes of commercial solici- The legislature further finds that it is in
tation: (_15) eprives consumers of the the public interest to prohibit the use of
oplportunlty to |mmed|atelty question a automatic dialing and announcing de-
seller about the veracity of their claims; vices for purposes of commercial Solici-
(2) subjects consumers to unwarranted tation." [Laws 1986, ch. 281, § 1]

uu.uu.iuu

80.36.410. Lifeline service—Legislative finding

The legislature finds that universal telephone service is an important
policy goal of the state. The legislature further finds that recent changes
In the telecommunications industry, such as federal access charges, raise
concerns about the ability of low-income persons to continue to afford
access to local exchange telephone service. Therefore, the legislature finds
that it is in the public interest to take steps to mitigate the effects of these
changes on low-income persons.

Enacted by Laws 1987, ch. 229, § 3.

Expiration
This section expires June 30, 1990. See Historical Note, post.
Expiration date—Laws 1987, ch. 229, less extended bé/ §tr1%1(tgislature."

§8 3 tg 10: "RCW 80.36.410 throulﬂ]h ffLaws 1987, ch. 229,
.36.480 shall expire June 30, 1990, uh-

80.36.420. Lifeline service—Auvailability, components

Lifeline assistance shall be available to participants of department pro-
rams_set forth in RCW 80.36.470. Lifeline assistance shall consist of the
ollowing components:

é%A discount on service connection fees of fifty percent as 3et forth in
RCW 80.36.460.

(Zg A wajver sit requirements on local exchange service, aS Bet

of depo
forth in RCW 80.36.480.
256

(3)  Adiscounted flat rate lifeline service rate for local exchange service,
which shall be subject to the following conditions:

(@) The commission shall establish a single lifeline service rate for all
local exchange companies operating in the state of Washington. The
lifeline service rate shall include any federal end user access charges and
any other charges necessary to obtain local exchange service.

(b) The commission shall, in establishing the lifeline service rate, consid-
er all charges for local exchange service, including federal end user access
charges, mileage charges, extended area service, and any other charges
necessary to obtain local exchange service.

(c) The lifeline service rate shall only be available to eligible customers
subscribing to the lowest available local exchange flat rate service, where
the lowest local exchange flat rate, including any federal end user access
charges and any other charges necessary to obtain local exchange service,
is greater than the lifeline service rate.

(d) The cost of groviding the lifeline service shall be paid, to the maxi-
mum extent possible, by a waiver of all or part of the federal end user
access charge and, to the extent necessary', from the lifeline fund Created
by RCW 80.36.430.

Enacted by Lawn 1987, ch. 229, § 4.
Expiration

~ This section expires June 30,1990. See Historical Notefollow-
ing § 80.36.410. i

Expiration date—Laws 1987, ch. 229,
88 3 to 10: See Historical Note follow-
ing § 80.36.410.

80.36.430. Lifeline service—Surcharge

Costs associated with lifeline telephone service shall be recovered
through a lifeline surcharge on all other switched access lines. The lifeline
surcharge shall be applied equally to all residential and business access
lines not to exceed sixteen cents per month. The surcharge collected by
the telecommunications companies shall not be construed as gross income
or gross receipts for purposes of state, county or municipal public utility
taxes. All money collected from the lifeline surcharge shall be transferred
to a lifeline fund administered by the department. Local exchange compa-
nies shall bill the fund for their expenses incurred in offering lifeline
telecommunications services, including administrative and program ex-
penses. The department shall disburse the mon«jy to the loca] exchange
companies. The department shall recover its administrative costs from the

fund.
Enacted by Laws 1987, ch. 229, § 5.

Expiration il-

~ This section expires June 33 1990. See Historical Notefollow-
ing § 80.36.410. "

Expiration date—Laws 2987, ch. 229,
88 3 to 10: See Historical Note follow-
ing § 80.86.410. -
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%80.36.440

80.36.440. Lifeline service—Rules

_ The commission and the department may adopt any rules necessary to
implement RCW 80.36.410 through 80.36.480.

Enacted by Laws 1987, ch. 229, § 6.

Expiration
. This section expires June 30,1990. See Historical Notefollow-
mgg 80.5(2.410. P
Expiration date—Laws 1987, ch. 229,

88 3 to 10: See Historical Note follow-
ing § 80.36.410.

PUBLIC UTILITIES

80.36.450. Lifeline service—Limitation

Lifeline service shall be limited to one residential access line per eligible
household.

Enacted by Laws 1987, ch. 229, § 7.
Expiration
. Thissection expires June 30, 1990. See Historical Notefollow-
mg% 80.8%.410. P

Expiration date—Laws 1987, ch. 229,
88 3 to 10: See Historical Note follow-
ing § 80.36.410.

80.36.460. Lifeline service—Deposit waivers, connection fee discounts

Local exchange companies shall file tariffs with the commission which
waive deposits on local exchange service for eligible subscribers and which
establish a fifty percent discount on service connection fees for eligible
subscribers. The remaining portion of the connection fee to be paid by the
subscriber shall be expressly payable by installment fees spread over a
period of months. A subscriber may, however, choose to pay the connec-
tion fee in a lump sum. Costs associated with the waiver and discount
shall be accounted for separately and recovered from the lifeline fund.
Eligible subscribers shall be allowed one waiver of a deposit and one
discount on service connection fees per year.

Enacted by Laws 1987, ch. 229, § 8.
Expiration
) T%is section expires June 30,1990. Sec Historical Notefollow*
ing § 80.30.410. y

Expiration date—Laws 1987, ch. 229,
88 3 to 10: See Historical Note follow-
ing § 80.36.410.

80.36.470. Lifeline service—Eligibility

Participants in the following department programs are eligible for life-
line assistance: Aid to families with dependent children, chore services,
food stamps, supplemental security income, refugee assistance, and com-
munity options program entry system (COPES). The department shall
notify the participants of their eligibility.

Enacted by Laws 1987, ch. 229, 5 9.

80.36.500

PUBLIC UTILITIES

Expiration
~ This section expires June 30,1990. Sec Historical Notefollow-
ing § 80.36.410.

Expiration date—Laws 1987, ch. 229,
§} 3 to 10: See Historical Note follow-
ing § 80.36.410.

80.36.480. Lifeline service—Legislative review

The energy and utilities committees of the legislature shall review the
results of the lifeline program and shall explore by December 15, 1989,
whether additional lifeline measures are warranted.
Enacted by Laws 1987, ch, 229, § 10.

Expiration
~ This section expires June 30 1990. See Historical Notefollow-
ing § 80.36.410.

Expiration date—Laws 1987, ch. 229,
§§ 3 to 10: .iee Historical Note follow-
ing § 80.36.4.0.

80.36.500. Information delivery services through exclusive number pre-
fix

(1) As used in this section:

(@ "Information delivery services" means telephone recorded messages,
interactive programs, or other information services that are provided for a
charge to a caller through an exclusive telephone number prefix.

(b) “Information providers” means the persons or corporations that
provide the information, prerecorded message, or interactive program for
the information delivery service. The information provider generally re-
ceives a portion of the revenue from the calls.

() “Interactive program” means a program that allows an information
delivery service caller, once connected to the information provider’s an-
nouncement machine, to use the caller’s telephone device to access more
specific information.

(2) The utilities and transportation commission shall by rule require any
local exchange company that offers information delivery services to a local
telephone exchange to provide each residential telephone subscriber the
opportunit%/ to block access to all information delivery services offered
through the local exchange company. The rule»shall take effect by
October 1, 1988. *

(8) All costs of complying with this section sh&ll be borne by the
information providers.

(4)  The local exchange company shall inform subscribers of the availabili-

ty of the blocking service through a bill insert and by publication in‘a local
telephone directory.
Enacted by Laws 1988, ch. 123, { 2

Legislative finding, intent—Laws tion-access telephone services and com-
1988, ch. 123 "(1?] The legislature finds monly provided on_a designated tele-
that throughout the state there is wide- phone number prefix. These services
spread use of information deliver ser- operate on a charge-per<all_basis, P_ro
vices. which are also known as informs-  viding revenue for both the information



80.36.500

provider and the local exchange compa-
ny. The marketing practices for these
te!ePhone services “have at times been
misleading to consumers and at other
times specifically directed toward mi-
nors. The resulf has been placement of
calls by individuals, particularly by chil-
dren, who are uninformed about the
ch_a[jges that might apply. In addition,
children may have securéd access to ob-
scene, indecent, and salacious material
through these services. The legislature
finds that these services can be blocked
by certain local exchange companies at
_SWItChI_n% locations, and that devices ex-
ist_which allow for blocking within a
residence. Therefore, the “legislature
finds that residential telephone users in
the state are entitled to the option of
having their phones blocked from access
to information delivery services.

?22 It is the intent of the legislature
that the utilities and transportation com-
mission and local exchange companies,
to the extent feasible, distinguish be-
tween information delivery sendees that
are mlsleadln%to consumers, directed at
minors, or_otherwise objectionable and
adopt policies and rules that accomplish

80.36.510. Legislative finding

PUBLIC UTILITIES

the purposes of RCW 80.36.500 with the

least adverse effect on information deliv-

ery services that are not misleading to

consumers, directed at minors, or other-

wise objectionable.” [Laws 198S, ch,
123, § 1.J]

_Investigation and report by commis-
sion: “By October 1, 1988, the commis-
[

sion shall investigate and re_ﬁ)_o_rt to the
committees on energy and utilities in the
house of representatives and the senate
on methods to protect minors from ot
scene, indecent, and salacious materials
available through the use of information
delivery services. The investigation

shall include a study of personal identifi-
cation numbers, credit cards, scram-

blers, and beep-tone devices as methods
ofél_mltlng access." [Laws 1988, ch. 123,
§

Severability—Laws 1988, ch. 123: "If
any provision of this act or its applica-
tion to any person or circumstance is
held invalid, the remainder of the act or
the application of the provision to other

persons or circumstances is not affect-

ed." [Laws 1988, ch. 123, § 4]

The legislature finds that a growing number of companies provide, in a
nonresidential setting, telecommunications services necessary to long dis-
tance service without disclosing the services provided or the rate, charge or
fee. The legislature finds that provision of these services without disclo-
sure to consumers is a deceptive trade practice.

Enacted by Laws 1988, ch. 91, § 1.

80.36.520. Disclosure of alternate operator services

The utilities and transportation commission shall by rule require, at a
minimum, that any telecommunications company, operating as or contract-
ing with an alternate operator services company, assure appropriate disclo-
sure to consumers of the provision and the rate, charge or fee of services
provided by an alternate operator services company.

For the purposes of this chapter, “alternate operator services company”
means a person providing a connectionto intrastate or interstate'iong-dis-
tance services from places including, bift not limited to, hotels, motels,
hospitals, and customer-owned pay telephones,

Enacted by Laws 1988, ch. 91, § 2

80.36.530. Violation of consumer protection act—Damages ~ *

In addition to the penalties provided in this title, a violation of RCW
80.36.510 or 80.36.520 constitutes a violation of chapter 19.86 RCW, the
consumer protection act. It shall be presumed that damages to the
consumer arc- equal to the cost of the service provided plus two hundred
dollars. Additional damages must, be proved.

« Enacted by Laws 1988, ch. 91, § 3.
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80.40.010

PUBLIC UTILITIES

80.36.900. Severability—1985 ¢ 450

If any provision of this act or its application to any person or circum-
stance Is held invalid, the remainder of the act dr the application of the
provision to other persons or circumstances is not affected.

Enacted by Laws 1985, ch. 450, § 42.

80.36.901. Legislative review—1985 ¢ 450

The legislature shall conduct an intensive review of chapter 450, Laws of
1985 during the 1939-1991 biennium to determine whether the purposes of
chapter 450, Laws of 1985 have been achieved and if further relaxation of
regulatory requirements is in the public interest.

Enacted by Laws 1985, ch. 450, § 41.

CHAPTER 80.40-UNDERGROUND NATURAL
GAS STORAGE ACT

Section o

80.40.010. Definitions. ) o

80.40.020. Declaration concerning the public interest.

80.40.030. Eminent domain. o ) ) )

80.40.040. Eminent domain—Application to oil and gas conservation committee
prerequisite to eminent domain—Procedure.

80.40.050. Rights of company using storage—Rights of owners of condemned land
and interests therein. K

80.40.060. Leases by commissioner of public lands.

80.40.070. Leases by county commissioners.

80.40.900. Short title.

80.40.910. Chapter to be liberally construed.

80.40.920. Severability—1963 ¢ 201.

80.40.010. Definitions

As used in this chapter, unless specifically defined otherwise or unless
the context indicates otherwise:

"Commission” shall mean the Washington utilities and transportation
commission;

"Committee" shall mean the oil and gas conservation committee estab-
lished by RCW 78.52.020;

"Natural gas” shall mean gas either in the earth ia its original state or
after the same has been produced by removal therefrom of component
parts not essential to its use for light and fuel;

"Natural gas company” shall mean every corporation* company, associa-
tion, joint stock association, partnership or person authorized to do busi-
ness in this state and engaged in the transportation, distribution, or
underground storage of natural gas;

"Underground reservoir" shall mean any subsurface sand, strata, forma-
tion, aquifer, cavern or void whether natural or artificially created, suitable
for the injection and storage of natural gas therein and the withdrawal of
natural gas therefrom;

"Underground storage” shall mean the process of injecting and storing
natural gas within and withdrawing natural gas from an underground
reservoir: Provided, The withdrawal of gas from an underground reservoir
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P.O. Box Y, Slate Capiiol
Juneau, Alaska 99811-3100
Mail Stop 3100
(S07) 465-3991

March 16, 1989

MEMORANDUM
iu Representative Lyman Hoffman
ATTN: Bob Herron
FROM: Sandi Depue j/
Administrative Officer
RE: Bills which Prohibit Facsimile Transmission of Unsolicited Advertising
~ Material

Research Request 89.315

Attached are copies of bills from Connecticut, Jregon and Washington which
prohibit the facsimile ("FAX") transmission of wunsolicited advertising
material. Also attached are three articles relating to "junk FAX
transmissions."

According to Steve Graff of the National Conference of State Legislatures,
there are currently no state laws regarding junk FAX transmissions; the problem
is a relatively new issue.

If you need further information, please let me know.

Attachments

cc: Terry Cramer
Division of Legal Services



STATE OF CONNECTICUT

Proposed Bill No. - Page 1 of 1

..................... BNERGY AND PUBUC UTILITIES

LCO Ho. 30C2

Introduced by REP. NANIA, 63rd DIST.
General Aasembly

January Session,A.D., 1989

AN ACT PROHIBITING THE TRANSMITTAL OF UNSOLICITED COMMERCIAL
MESSAGES THROUGH THE USE OF MACHINES WHICH SEND OR RECEIVE

FACSIMILES THROUCH THE TELEPHONE.

Be it enacted by the Senate and House of Representatives In
General Assembly convenedi

That the general statutes be aaended to prohibit the
transmittal of any unsolicited coaaerclal Messages through the
use of a aachlne which sends or receives facsimiles through the

telephone.

STATEMENT OF PURPOSE* To protect owners of Machines which send or
receive facsimiles through the telephone from receiving any

unsolicited commercial messages.
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STATE OF CONNECTICUT
Proposed BUI Mo. vj"3 96 p,*» 1 o1l
Referred to Coaalttee on JUDICIARY
LCO No. 10*49
Introduced by REP. TULISANO, 29th DiST.
Generel Asaeably

Jinuiry Session, A.D., 1939

AM ACT PROHIBITING UNSOLICITED FACSIMILE MACHINE MESSAGES.

Be It enacted by the Senate and House of Representatives |In
Generel AeScauly CunVeneui

That the general statutes be aaended to provide that no
person shall use a machine that electronically trsnsalts
facslallea of docuaenta through connection with a telephone

network to tranaalt unsolicited edvertlalng aaterlel for the sale

of any real property, goods or services.

STATEHEHT OF PUPPOSEt To prohibit the wuse of a fax aaehlne to

transnit unsolicited advertising nessages.
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65th OREGON LEGISLATIVE ASSEMBLY-1989 Regular Session

House Bill 2227

Ordered printed by the Speaker pursuant to House Rule 12.00A (5). Presession filed (at the request of Joint Interim
Task Force on Telecommunications)

SUMMARY

The following summary is not prepared by the sponsors of the .leasure and is not a Part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the

measure as introduced.

Prohibits use of automatic dialing and announcing devices and recorded message for certain
telephonic solicitations. Prohibits use of “fax" machines to transmit unsolicited advertising material.

A BILL FOR AN ACT
Relating to telecommunications; creating new provisions; and amending ORS 646.608.
Be It Enacted by the People of the State of Oregon:
SECTION 1. Section 2 of this Act is auded to and made a part of sections | to 20, chapter 447,

Oregon Laws 1987.
SECTION 2. (1) No person shall use an automatic dialing and announcing device to call for any

purpose any unlisted, unpublished, emergency or toll free long distance number.
IS (2) As used in this section, “automatic dialing and announcing device" means equipment that
dials programmed telephone numbers and plays a recorded message when thecall isanswered.

SECTION 3. No person shall use a machine that electronicallytransmitsfacsimiles  of docu-
ments through connection with a telephone network to transmit unsolicited advertising material for
the sale of any realty, goods or services.

SECTION 4. ORS 646.608 is amended to read:

646.608. (1) A person engages in an unlawful practice when in the course of the person's busi-
ness, vocation or occupation the person does any of the following:

(a) Passes off real estate, goods or services as those of another.

(b) Causes likelihood of confusion or of misunderstanding as to the source, sponsorship, ap-
proval, or certification of real estate, goods or services.

(c) Causes likelihood of confusion or of misunderstanding as to affiliation, connection, or asso-
ciation with, or certification by, another.

|'') Uses deceptive representations or designations of geographic origin in connection with real

estate, goods or services.
(e) Represents that real estate, goods or services have sponsorship, approval, characteristics,

ingredients, uses, benefits, quantities or qualities that they do not have or that a person has a
sponsorship, approval, status, qualification, affiliation, or connection that the person does not have.

(fi Represents that real estate or goods are original or new if they are deteriorated, altered,
reconditioned, reclaimed, used or second-hand.

(9) Represents that real estate, goods or services are of a particular standard, quality, or grade,
or that real estate or goods are of a particular style or model, if they are of another.

(hy Disparages the real estate, goods, services, property or business of a customer or another

NOTE: Matter in bold face in an amended lection is new. matter |ifa/ic and bracketed] is existing Inw to be omitted.
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by false or misleading representations of fact.

(i) Advertises real estate, goods or services with intent not to provide them as advertised, or

with intent not to supply reasonably expectable public demand, unless the advertisement discloses

a limitation of quantity.
() Makes false or misleading representations of fact concerning the reasons for, existence of,

or amounts of price reductions.

(k) Makes false or misleading representations concerning credit availability or the nature of the
transaction or obligation incurred.

(L) Makes false or misleading representations relating to commissions or other compensation to
be paid in exchange for permitting real estate, goods or services to be used for model or demon-
stration purposes or in exchange for submitting names of potential customers.

(m) Performs service on or dismantles any goods or real estate when not authorized by the

owner or apparent owner thereof.
(n) Solicits potential customers by telephone or door to door as a seller unless the person pro-

vides the information required under ORS 646.611.

(0) In a sale, rental or other disposition of real estate, goods or services, gives or offers to give

a rebate or discount or otherwise pays or offers to pay value to the customer in consideration of
the customer giving tc the person the names of prospective purchasers, lessees, or borrowers, or
otherwise aiding the person in making a sale, lease, or loan to another person, if earning the rebate,
discount or other value is contingent upon occurrence of an event subsequent to the time the cus-
tomer enters into the transaction.

(0) Makes any false or misleading statement about a prize, contest or promotion used to publi-
cize a product, business or service.

(q) Promises to deliver real estate, goods or services within a certain period of time with intent
not to deliver them as promised.

(r) Organizes or induces or attempts to induce membership in a pyramid club.

(s) Makes false or misleading representations of fact concerning the offering price of, or the
person's cost for real estate, goods or services.

(1) Concurrent with tender or delivery of any real estate, goods or services fails to disclose any
known material defect or material nonconformity.

(u) Engages in any other unfair or deceptive conduct in trade or commerce.

(v) Violates any of the provisions relating to auction sales, auctioneers or auction marts under
ORS 698.640, whether in a commercial or noncommercial situation.
(w) Violates the provisions of ORS 803.375, 803.385 or 815.410 to 815.430.
(X) Violates ORS 646.850 (1).
(y) Violates any requirement of ORS 646.661 to 6-16.686.

(2) Violates ORS 128.821, 128.836, 128.856 to 128.866 or 128.891.

(aa) Violates ORS 646.883 or 646.885.

.(bb) Violates section 3 of this 1989 Act.

(2) A representation under subsection (1) of this section or ORS 646.607 may be any manifesta-
tion of any assertion by words or conduct, including, but not limited to, a failure to disclose a fact.

() In order Lo prevail in an action or suit under ORS 646.605 to 646.652, a prosecuting attorney
need not prove competition between the parties or actual confusion or misunderstanding.

(4) No action or suit shall be brought under paragraph (u) of subsection (1) of this section unless
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HOUSE BILL NO. 1513
State of Washington 51st Legislature 1989 Regular Session

by Representatives Jacobsen, Todd, Anderson. Heavey, K. Wilson,
Dellwo, Beck, Bowman and Appelwick

Read first time 1/27/89 and referred to Committee on Energy &
Utilities.

AN ACT Relating to the use offacsimiledevicesfor commercial

solicitation; and adding a new section to chapter 80.36 RCW.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 80.36
RCW to read as follows:

(1) As used 1in this section:

(a) A “fTacsimile device" 1is adevice thatis capable of receiving
and copying on to paper reasonable reproductions or facsimiles of
documents and photographs that have been transmitted -electronically
or telephonically over telecommunication lines.

(b) <“Commercial solicitation* means the unsolicited electronic or
telephonic transmission to a facsimile device for the purpose of
encouraging a person or persons to purchase property, goods, or
services.

(2) No person may make a transmission to a facsimile device for
purposes of commercial solicitation. This section applies to all
commercial solicitation intended to be received by facsimile devices
within the state.

(3) A violation of this section is a violation of chapter 19.86
RCW. It shall be presumed that damages to the recipient of
commercial solicitations transmitted to a facsimile device are five
hundred dollars.

(4) Nothing in this section shall be construed to prevent the
Washington utilities and transportation commission from adopting

additional rules regulating transmissions to facsimile devices.

HB 1513



LEGISLATIVE BILL DIGEST

HB 1513

Restricting the use of facsimile devices for commercial solicitation.

Prohibits transmissions to facsimile devices for the purpose of
commercial solicitation.

Makes violations unfair business practices and presumes damages 1in
the amount of five hundred dollars to the recipients of commercial
solicitations transmitted to a facsimile device.



AMENDED BILL COMPARED TO ORIGINAL: The original bill contained
absolute prohibition of commercial solicitation through fax.

Fiscal Note: Not Requested.

House Committee - Testified For Original Measure in Committee:
Ravelie Brickman; Pauline Bowers.

House Committee - Testified Against Original Measure in Committee:
None Presented.

House Committee - Testimony For: It is a great inconvenience and
costly to Fax machine owners to receive advertising over their
machines.

House Committee - Testimony Against: None Presented.

an
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Hot gadget often
just a high-tech
headache

By DONNA FREEDMAN
Daly News reporter

N— One of the
. _ .n-vfiw hottest
mAir'e accessories in
/'Jv V i LosAngeles
m ) R tfhese days |sfa
. ax machine for.
your car phone. It says “prestige.” It says
‘status.”

| sa¥ baloney, Nobaody can be that
Important. (Besides, if you're phoning and
faxing, who's driving?)

In case you don't already know, a
facsimile machine can send an 8-by*II*Inch
document anywhere In the world. In under
halfa minute, for the price of a phone call.
It scans a document and changes the dark
marks into digital pulses. The phone line
converts the pulses into voice tones; the
phone on the other end changes the voice
tones back to digital pulses, which are
printed on paper. .

The machines used to be big. ugly and
expensive. Modern technology has made
them smaller, cuter and cheaper (as little as
$700?. Managers of huge businesses and
small offices don't know how they ever got
along without them. o

The Anchorage Telephone Utility installs
about 25 fax lines a month. You can find
faxes in Anchorage oil companies and
V|IIa?e city councils. Consumers can dial
locally or nationally to order everything
*&xxc*autopans to gag gifts. At least one -
:dana'wich shop In Anchorage takes lunch
orders by fax'and faxes its'daily menu to 10

regular customers.

Pteaie se« Pago E*2. FAX

' Varcn 13.'939 |
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FAX: High-tech miracle, or waste

Continued from Page E-1

Not that faxes are strictly
business. Rich kids in Bever-
ly Hills fax each other their
homework assignments. On
television’s “Murphy
Brown," a character played
by Candice Bergen once got
tanked at a company party
and faxed her chest to the
West Coast.

Local disc jockey Greg
Wilkinson asks listeners to
fax him weird things. The
strangest so far was a photo-

copy of someone’s edible un-

derwear, Nothing as good as
the "Murphy Brown” stunt:
"No body purts,” Wilkinson
says

Etiquette specialists may
have to incorporate fax facts
into their next books. Is it
acceptable to send wedding
invitations by fax? What
about RSVPs? And can the
happy couple fax its
thank-you notes?

Then there’s fax flirting:
If a faxer in another office
seems funny and charming,
are you allowed to strike up
an electronic conversation,

or ask for a date?

At least one entrepreneur
is making a buck on this
sort of thing. SinglesFax, an
electronic personals column
in New York, matches up
wary singles to exchange
faxes before agreeing to
date. It may be a new trend:
"safe fax."

A potentially serious is-
sue is fax advertising. Fax
owners are a direct-markct-
er’s dream: the ultimate cap-
tive audience. You can't hide
from advertisers once they
have your fax number. And
it gets better: they tie up
your line to send you some-
thing you never asked for —
and you get to pay for the
paper!

Luis Marquez owns a new
Anchorage company special-
izing in fax-direct advertis-
ing. So far he has several
customers, and a list of 1.000
fax numbers.

He says he doesn't send
obnoxious ads, and only
faxes after regular business
hours. He invites people to
fax him back if they’d like
their number taken off his
list.

Itg** o

lan

“I’'m being very responsi-
ble about this,” Marquez in-
sists. He says the cost of
paper is negligible: two to
four cents a page. A

Sean Elder of The Office
Place disagrees. Paper can
cos’t from 4 to 7 cents a
sheet, he says, and as much
as 10 cents a sheet when you
add the cost of regular fax
machine maintenance.

, He also says that after
Ibusiness hours is when some
I fax machines are busiest —
phone rates are lower then.
Someone trying to send le-
gitimate documents "might
not be uble to get through
because someone was flood-
ing the lines with junk
mail,” Elder says.

Ken Longacre is one of
Marquez’s customers; he re-
cently had 750 health insur-
ance bidding proposals sent
out. He says that about 25
people were interested, that
two faxees were “completely
irate” and that half a dozen
asked to be excluded from
future faxings.

“You’'re going to step on
some toes,” Longacre ad-

flOu

Imlilv_

of paper?

mits, "but you’re also gener-

ating a lot of business."

As someone with toes, I'm
concerned. I get hundreds of
pieces of junk mail a year. It
doesn’t cost me anything to
throw it away. But how
much paper would all those
pizza coupons and magazine
solicitations use? When
would the business stuff be
able to get through?

And imagine calling all
those advertisers and asking
them to remove you from
their lists. Sure sounds like
u pleasant way to spend a
couple of years — that 'is,
assuming they agree to do'it.

It’s just another delightful
consequence of technology.

We got the wondejs of com-

puters, and viruses started
cropping up. Now that the
nation is hooked on faxes,
we won’t be able to escape
from somebody who wants
to sell us life insurance or
slightly irregular pantyhose.

Chalk it up to the fax of
life. And if you care to dis-
cuss the subject, feel free to
%all or write. Please don't
ax.

PIMAL
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Researchers say that*a’
shift in social attitudes —
including changes in sexual
mores and the family, and a.
redefinition of women's
roles — has lessened the
stigma of being an unmarr-
ied mother or single parent,
which in turn has had a
significant impact on the
number of babies placed for
adoption. That shift in social
attitudes occurred during
the time when abortion be-
came legal.

The vast majority of ba-
bies who are placed for
adoption are the children of
teen-age mothers, but abebt
42 percent of teen-agers end
their pregnancies with abor-
tion.

No statistics are available
on the number of married
women or couples who place
babies for adoption, but
family-planning experts say
that the number is small.

According to the Alan
Guttmacher Institute, a
non-profit g. oup specializing
in reproductive research, 19
percent of women who have
abortions are married, and
women over age 40 end 51
percent of their pregnancies
with abortion. About 35 per-
cent of women who have
abortions have either one or
two children, according to
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Wonder of technology brought cheap communications. Great,
but one consequence Is a bad case of information overioad—a
nuisancefor consumers, a headachefor marketers.

Prepare for E-malil attack

P irect mail operators

ay n.gH rhm-hnfh

So many unwanted messages are
floatingaround

send so many "urgent”

mailgrams that most people don't even open

the envelopes now. Solicitors hit you at night

with so man% phone solicitations that you
shelled out the extra bucks for an unlisted number. Then
they goi *hrou%h with random dialers. So you bought an
answering machine. And now they've invaded your com-
puter and your fax machine with junk mail. Is there
no peace?

This is the information age that the futurists talked
about, the day when telephone technology, fax machines
and electronic mail would make communication cheap
and plentiful. Too plentiful.

Says Mitchell Kapor, the former chairman of Lotus
Devclopment Corp.: 'lIt's a well-known phenomenon in
large corporations that when you come back from a long
weekend you'll find 50 pieces of electronic mail in your
mailbox, spend hours ?oing through it, and end up with
most of it being stuff you don't want to see." Kapor
protects himself at home with an unpublished telephone
number, and opts for a public electronic mail address for
his computer. Yet the unwanted messages sull come

grough.

sometimes get lost in the shuffle. And so we have what
could perhzy)s be called a war of access, fought on a
battleground of chips and software. Everyone, it seems, is
screaming for your attention. Among the callers' weapons
are electronic white pages, power dialers that can do
20,000 calls a day, and systems that hunt down unpub-
lished fax numbers.

Defensive strategies? These include pbx switchboards
with software to route unwanted calls into answering
machines and call blockers that reiect calls from specific
unwanted numbers. Tomorrow's strategies will include
software that filters out sales pitches from electronic mail
by looking for telltale words like "insurance" and "finan-
cial planner.”

The ultimate gatekeeper for the busy executive or the
very private individual is, of course, another human being,
But secretanes and butlers arc expensive. For most people,
then, the answer to junk communications will be found in
call blockers, software filters and screening deuces that
enable communication targets to dig an electronic moat
around themselves.

The aoots of this emerging electomRBES, WANIARR DS, tme

that the wanted ol



found in the very success of semiconductors, which have
made talk cheap. But with information, more can be less—
a phenomenon once quantified by mit Professor Ithiel de
Sola Pool. Tracking various media from 1960 to 1977, De
Sola Pool found that there has been a rapid growth (9%
annually) in data made available in the form of periodicals,
television, radio, phone calls, mail, faxes and telexes. At
the same time there has been a much slower growth (3%
annually) in data consumed. Out there at the margin, in
short, only about a third of the extra information is getting
through. We are suffering from information overload. The
transmission of information, while becoming cheaper, is
becoming less efficient. The De Sola Pool study concluded
that even while transmission costs are dropEing, it is
costing more to send a message and have it sink in.

While senders are spending more to reach out, some
receivers are spending more not to be touched. Survey
Sampling, a Fairfield, Conn. research firm, says 28% of all
U.S. households have an unlisted number. Los Angeles is
56% unlisted.

New Jersey Bell, which already charges customers
$12.50 a year for the privilege of not having their numbers
published, is offering another defense this year, Caller id,
in some Parts of its territory. For S78 a year plus a onetime
charge of $60 for a readout device, a residential customer
sees the number of the caller when his phone rings. If he
recognizes the number, he picks up; if he doesn't, he might
ignore the call or maybe let an answering machine get it.

For $48 a year New Jersey Bell will accept a list of up to
six calling numbers that will be blocked from your phone
altogether; the callers get a central-office recording telling
them to buzz off. Depend:ng on how many stockbrokers,
bill collectors and ex-spouscs you arc trying to avoid, six
may fall far short of your needs. But New Jersey Bell's
sendees are just the opening wedge of call-blocking tech-
nology. If a $60 device can capture phone-number data
from the phone line for display, another device could sit
between a telephone and a personal computer, trapping
and storing incoming phone numbers. There it could be
compared against an unlimited list of numerl non gratl.
Perhaps, as Caller id spreads to other Bell companies
(Nynex plans to offer the service as well), some entrepre-
neur will market software that can identify the sleazier
phone solicitors—penny stock touts, for example—and cut
them off.

Businesses are already figuring ways to turn Caller id
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into an offensive weapon, says a telephone consultantwho
is advising them. In New Jersey, commercial accounts can
identify calling phone numbers for $102 a year. Obvious
scheme: Advertise, say, a free book on municipal bonds
with a phone number to call, then capmre the callers'
numbers and feed them to ravening cold-call brokers.

Don't forget that the strongest weaBon in the arsenal of
people making calls is phone numbers. Getting those
numbers ann([} with your name, address, zip code and an
other personal information (the more personal the better{
is big business. List brokers thrive by leasing computer
tapes contaming magazine circulation lists, product war-
ranty registration lists and other information to direct
marketers.

Technology makes this process a bigger problem. Nynex
is selling, for $10,000, a compact disc containing 10 mil-
lion white page listings for its New York and New England
service area. The discs are updated monthly and include a
little more information than the paper white pages:
names, addresses, zip codes and, of course, phone num-
bers. Chief customers for Nynex' disc: bill collectors,
banks and law enforcement agencies.

Once the marketer has a million numbers, what does he
do with them? Feeds them into a power dialer, also known
as a junk-call machine. About $38 million worth of the
power dialing equipment was sold in 1988, recording to
Will.um Reed at Link Resources, a New York market
research firm. This notwithstanding about 30 stafe laws
supposedly restricting them. (Massachusetts has a law
requiring phone companies to make available to operators
of power dialers a list of phone customer  ho have asked
to be spared such solicitations. But t:i- law does not
require the junk call operators .o get the list, much less to
honor it. In Florida a 1987 law bans phone machines from
calling people with pitches for "tangible” goods like alu-
minum siding. 'Tangible," however, docs not cover the
activities of stockbrokers and insurance salesmen.

Boston-arca-bascd Davox Corp. says one purchaser of its
cas-1000 system, which supports 64 phone lines and 32
customer service representatives, was able to dial 20,000
numbers and make 4,000 contacts in one day. Those
dialers aren't cheap. A midlcvel Davox system—one that
supports 16 lines and 8 to 10 agents—is priced at S125.000.

As telemarketers spend more ior offense, their audience
will have to step up defensive outlays. One manager of a
bed-and-1 reakiast in San Francisco uses a device called



PriveCode to stop his phone from ringing. "I was tired of
being offered free dancing lessons," he says. "With a phone
in every room, every time they rang the house sounded
like it was taking off to the sky."

PriveCode asks callers for their access number, which
they punch in with a touch-tone phone. The inn's guests
have a code that makes the phone rings come m bursts of
four. The booking agent uses a code that nngs three times.
The manager's friends have yet another code that sets off
two rings. The single-ring code is for "special occasions,"
he says. Dance lesson pitchmen can't make the phone ring
at all.

PriveCode was invented by us. wCorp. in Philadelphia,
which, alas, doesn't sell it anymore. It was a marketing
failure, partly because of its high price labout S300 for a
single extension) and partly because it doesn't also have a
message-taking option for people who don't know the
code. But experts say it would be easy to build a ring-
blocking device into the current generation of S100 an-
swering machines, which already use codes to read back
messages to the ownei calling in from another phone.

Another defensive technologg has been around for a long
while but is much more feasible with modem software-
controlled PBXes, or switchboards. Keep two phone exten-
sions. One nngs when a stranger dials your company and
asks to be connected to you. That extension is shunted to a
secretary. The other extension is known to people you
want-to hear horn. You pick up that extension yourself,
savihffthe inconvcnienc”of a screening by your secretary.
Software-driven switchboards facilitate this dodge im-
mensely. For one thing, they can easily change your pri-
vate extension number if it leaks out to outsiders. For
another, they can shunt the cold-callcrs to a low-cost
dump such as a voice mailbox. If corporate executives of
the future can win this little electronic battle, they can
probably make do with fewer secretaries.

But marketing people, desperate for new leads, arc fight-
ing back: Offensive sottwarc is moving ahead. A Norcross,
Ga. company, Digital Publications, is selling a program
and 5,000-name database that allows publicists to mass-
distribute faxed press releases automatically at night, at a

(53]

cost of 10 cents each, much cheaper than the average 80
cents paid per mailed press release. Mr. Fax, a fax supply
company in Irvine, Calif., has accumulated a large data-
base of fax numbers by offering cameras and Sony Walk-
mans for lists of fax numbers. Such lists are one reason fax
users are inundated with mail—and paying for the insult,
since suppliers are on them.

efense against junk fax assaults: Don't let out your fax

numbers. Soon, however, fax marketers will have a
powerful retaliatory weapon, inspired by the "demon dial-
er" of the movie \War . Zoom Telephonies in Boston
plans to release in March a $595 modem that can be
programmed to randomly dial thousands of numbers,
hunting for responses that betray the characteristic signals
of a fax machine beginning to receive. The fax numbers are
stored for later retrieval.

Now what do you do? So far only a few fax manufactur-
ers have added a feature that demands an access code
before permitting a transmission to begin. But such fea-
tures may soon bhecome standard on all machines rather
than options.

Electronic mail—messages sent from computer to com-
puter—presents a more complicated battlefield. It's more

FORBES, JANUARY 23. 1989



powerful than letter mail and potentially more invasive.
Why so? With a fax message, you don't know whether or
not the intended recipient got the message or read it, but
some electronic mail systems, for instance, permit the
sender to attach a "receipt" to a message so he'll know
when you've read it and can follow up with a phone call.
Defense: Forward the message to yourself and then read it.
The receipt won't be triggered.

E-mail still has a way to go before it replaces the post
office—orsnailmail, as its detractors call it. However, it is
already formidable. The number of messages over public
systems (such as CompuServe and mci Mail) reached
about 500 million in 1987. Coopers & Lybrand predicts
that number will reach 2 billion in 1992. On private,
corporate electronic mail systems, there were about 1
billion messages in 1988, and there could be over 10 billion
by 1992.

When the first corporate electronic mail systems wcic
installed in the 1970s, users noticed a disquieting phenom-
enon: unwanted messages. "Someone in a branch office
hires a new salesman and sends a message to everyone in
the company, including the chairman,” says Walter Ul-

PORBES, JAKUAJIY 23. 1989

rich, a partner at Coopers & Lybrand in Houston. "That
clutters everyone's mailbox. It is so simple to simply
address the message to 'everyone' that there is abuse.
Without electronic mail that branch manager would never
think of making the same announcement, running off
10,000 Xerox copies and then mailing it out.” As chairman
of the privacy and security subcommittee of the Electronic
Mail Association, Ulrich is monitoring ways to cope with
this problem of overuse.
H elpison the way. Professor Thomas Malone at m it's
Sloan School of Management is leading a project
called the Information Lens, a system of filters, defined b
the user, that scans incoming mail and sorts it into "fold-
ers" according to user-defined criteria. Mail from the boss
will be flagged as urgent if the user has so programmed the
system. The Lens can also identify messages from elec-
tronic pests by the way the user handles them, and can
route them into an electronic trash can or iow-pnority
folder.

General broadcasts, like junk mail, can be regarded as
useless by many recipients, who would prefer not to re-
ceive impersonal communications. The Lens, rather than
posting a copy of a broadcast message in everyone's in-box,
puts it into an electronic pool of other broadcast messages.
Members of the system can tell the Lens to search the pool
for items of interest, retrieve them, and save them in a
personal file. In this system the receiver has more control
over the communication channel than the sender.

"Imagine various kinds of pricing schemes," says Ma-
lone. "On a simple level a sender Is charged for sending
messages and charged more for sending a message to many
people. You can imagine some more elaborate schemes:
One would be a toll for getting information into %/our
mailbox. You won't be willing to look at messages horn
random strangers unless they are willing to pay to get that
information into your mailbox.

"That way 1have a certain kind of filter that says it has
to be worthwhile to the sender to get it to me. Such a
system increases the incentive for the sender to target his
communications more directly."

Professor Nicholas Negroponte, director of m it's Media
b, envisions a world of "reverse advertising." "I tell my
computer to tell the world that I want to buy a windsurfer
for under S800, and the windsurfer world responds with
bids." Don't call us, we'll call you. Now we're talking. m
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Till' lull, proposed by a legislator
wlio confesses to a philosophical
dislike for facsimile Icrhimlugy.
would make it a civil offense In
bother people with unwanted fax
messages. Fines could be $UU or
more, though details of the pro-
posal have not been worked out.
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April 2, 1989

Dear Mr. Boucher,

I am directly opposed to your introduction of House Bill
232, "An Act relating to the use of facsimile devices for
commercial solicitation.”

I am opposed to this type of legislation for the very fact
that 1| am in this type of "Business Advertising."

I believe that | am the only person in Anchorage, for that
matter, the state of Alaska, that does fax advertising.

As you can read from my letterhead, it is called Fax Direct
Advertising. I do the very-41miTf I-ha-L"you are trying to
legislate by sponsoring House Bill 232.

Since I1"m the opposition, and 1"ve read your side of the
story (HB 232), 1let me tell what my concerns are.

It is true fax user does pay for the paper cost. But the
cost to the user 1is only $.03 to $.05 per page depending on
the length of the message.

As to fax machines being occupied with unsolicited messages,
the nature of most unsolicited messages is that they are
sent by computer. These computers are usually programmed to
take advantage of low night phone rates. Most fax users
have little or no fax traffic during the night hours.

Hence, the concern for tieing up a fax machine with an
unsolicited message may be overblown.

The Federal Communications Commission received a total of
8,000 complaints about various telecommunications problems
during 1988. Only 20 of these complaints were directed at
junk fax. (Reported 1in NQMDA ™"Hotline" Feb. 1989, page 2.)
A spokeswoman for the American Facsimile Association, an
association of fax users, says, "When fax users mention junk
fax, 1 ask them how many pieces of junk fax they receive.
They usually tell me one or two per week."

In short, the problem of unsolicited fax messages 1is perhaps
overblown.

If fax messages are illegal, it will mean that each fax user
must obtain permission from the intended recipient prior to
making a transmission. There are various problems with this;



1. More than 8 billion fax messages are sent in the U.S.

each year. The labor cost to obtain permission to send
(including costs for both the sender and the intended
recepient) could easily exceed $1 per message. Hence the

cost to American businesses could exceed $8 billion.

2. With so many billions of fax messages flying around,
there could be potentially millions of disputes about
whether verbal permission was given to transmit a message.
Governments would need significant staffs to and budgets 1in
the tens or hundreds of millions of dollars in order to
resolve these disputes.

3. Fax users have 1invested over $4 billion in their fax
equipment. Many of these are small business firms. When
they purchased their fax equipment, many were motivated by
the low labor cost of fax equipment, which features
unattended operation. IT fax users must obtain permission
to send messages, many will need "Fax Machine Operators"” to
obtain permission to send messages to intended recipients
and to give permission to other senders to transmit
messages. To all firms this will i-epresent a significant
cost. To small firms, the cost may be prohibitive. It will
result in many firms not getting the value out of the
equipment that they have already purchased.

4. With such restrictions on fax usage and threats of large
fines or law violations, fax will no longer be such a
popular medium to the average business. As such, sales of
new fax machines will drop. And in virtually every state of
the U.S. there are sales offices for fax machines makers and
a number of manufacturing plants. These will undoubtedly
lay off thousands of workers.

5. While laws limiting telephone solicitations to residences
have been upheld by the courts, the courts have never
permitted any complete prohibition of the unsolicited mail

or telephone sales pitches. And the standard of privacy 1is
much higher for residential solicitation than it would be
for businesses with fax machines. So it is highly likely

that any complete prohibition of unsolicited fax messages
would be ruled unconstitutional.

I would like to discuss this further with yourself or for
that matter, your committee.
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§ 45.50.470 Trade and Commerce § 45.50.471

Sec. 45.50.470. [Repealed, § 1 ch 246 SLA 1970.]

Sec. 45.50.471. Unlawful acts and practices, (a) Unfair methods
of competition and unfair or deceptive acts or practices in the conduct
of trade or commerce are declarer. to be unlawful.

(b)  The terms "unfair methods of competition” and "unfair or decep-
tive acts or practices” include, but are not limited to, the following
acts:

(1) fraudulently conveying or transferring goods or services by
representing them to be those of another;

(2) falsely representing or designating the geographic origin of
goods or services;

(3) causing a likelihood of confusion or misunderstanding as to the
source, sponsorship, or approval, or another person’s affiliation, con-
nection, or association with or certification of goods or services;

(4) representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do
not have or that a person has a sponsorship, approval, status, affilia-
tion, or connection that the person does not have;

(5) representing that goods are original or new if they are deterio-
rated. altered, reconditioned, reclaimed, used, secondhand, or seconds;

'6) representing that goods or services are of a particular standard,
quality, or grade, or that goods are of a particular style or model, if
they are of another;

(7) disparaging the goods, services, or business of another by false
or misleading representation of fact;

(8) advertising goods or services with intent not to sell them as
advertised;

(9" advertising goods or services with intent not to supply reason-
able expectable public demand, unless the advertisement prominently
discloses a limitation of quantity;

(10) making false or misleading statements of fact concerning the
reasons for, existence of, or amounts of price reductions;

(11) engaging in any other conduct creating a likelihood of confu-
sion or of misunderstanding and which misleads, deceives or damages
a buyer or a competitor in connection with the sale or advertisement
of goods or services;

(12) using or employing deception, fraud, false pretense, false prom-
ise. misrepresentation, or knowingly concealing, sunpressing. or
omitting a material fact with intent that others rely upon the conceal-
ment. suppression or omission in connection with the sale or adver-
tisement of goods or services whether or not a person has in fact been
misled, deceived or damaged:

(13" failing to deliver to the customer at the time of an installment
sale of goods or services, a written order, contract, or receipt setting
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out the name and address of the seller and the name and address of
the organization that the seller represents, and all of the terms and
conditions ofthe sale, including a description of the goods or services,
which shall be stated in readable, clear, and unambiguous language;

(14) representing that an agreement confers or involves rights,
remedies or obligations which it does not confer or involve, or which
are prohibited by law;

(15) knowingly making false or misleading statements concerning
the need for parts, replacement, or repair service;

(16) misrepresenting the authority of a salesman, representative or
agent to negotiate the final terms of a consumer transaction;

(17) basing a charge for repair in whole or in part on a guaranty or
warranty rather than on the actual value of the actual repairs made
or work to be performed on the item without stating separately the
charges for the work and the charge for the guaranty or warranty, if
anys;

(18) disconnecting, turning back or resetting the odometer ofa ve-
hicle to reduce the number of miles indicated;

(19) using a chain referral sales plan by inducing or attempting to
induce a consumer to enter into a contract by offering a rebate, dis-
count, commission, or other consideration, contingent upon the hap-
pening of a future event, on the condition that the consumer either
sells, or gives information or assistance for the purpose of leading to a
sale by the seller of the same or related goods;

(20) selling or offering to sell a right of participation in a chain
distributor scheme;

(21) selling, falsely representing or advertising meat, fish or poul-
try which has been frozen as fresh food;

(22) failing to comply with AS 45.02.350;

(23) failing to comply with AS 45.45.130 — 45.45.240;

(24) counseling, consulting or arranging for futu e services relating
to the disposition ofa body upon death whereby certain personal prop-
erty, notincluding cemetery lots and markers, will be furnished or the
professional services of a funeral director or embalmer will be fur-
nished, unless the per.on receiving money or property deposits the
money or property, and money or property is received, within five
days of its receipt, in a trust in a financial institution whose deposits
are insured by an instrumentality of the federal government designat-
ing the institution as the trustee as a separate trust in the name only
of the person on whose behalf the arrangements are made with a
provision that the money or property may only he applied "o the pur-
chase of designated merchandise or 's-.ervices and should the money or
property deposited and any accrued interest not De used for the pur-
poses intended on the death of the person on whose behalf the ar-
rangements are made, all money or property in the trust shall become
ii.irt of that person's estate; upon demand by the person on whose
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behalfthe arrangements are made, all money or property in the trust
including accrued interest, shall be paid to that person: this para-
graph does not prohibit the charging ofa separate fee for consultation,
counseling or arrangement services if the fee is disclosed to the person
making the arrangement; any arrangement under this paragraph
which would constitute a contract of insurance under AS 21 is subject
to the provisions of AS 21;

(25) failing to comply with the terms of the Alaska Gasoline Prod-
ucts Leasing Act (AS 45.50.800 — 45.50.850);

(26) failing to comply with AS 45.30 relating to mobile heme war-

ranties and mobile home parks:

(27) failing to comply with AS 14.48.060(b)(13);

(28) dealing in hearing aids and failing to comply with AS 08.55.

(c) The unlawful acts and practices listed in Ib) of this section are in
addition to and do not limit the types of unlawful acts and practices
actionable at common law or under other state statutes.

d) [Repealed, § 21 ch 166 SLA 1978.US 2 ch 246 SLA 1970; am
§ 1ch 53 SLA 1974; am § 1 ch 138 SLi. 1974, am § 1 ch 183 SLA
1975; am § 2 ch 146 SLA 1976; am § 3 ch 197 SLA 1976: ?m § 3 ch
234 SLA 1976; am § 21 ch 166 SLA 1978: am ? 5ch 15 SLA 1986; am
§ 5 ch 64 SLA 1986; am § 12 ch 131 SLA 1986)

Itevisor’s notes — Para%raph
was enacted as (b)(23) an paragrap
(b)(25) was enacte as Renum-
bered in 1976.

Paragraph (0b)(28) was enacted as
(b)(27).” Renumbered  in 1986

ffect of amendments. — The first
1986 amendment added paragraph (26) of
subsection (b).

The second 1986 amendment added
paragraph (27< of subsection Ib).

The third 1986 amendment added para-
graph (23) of subsection ibi.

Legislative history reports. — For re-
port on ch. 246. SLA 1970 (FCCS 2d HCS
CSSB 252), see 1970 House Journal Sup-
plement 10. following p. 743 of the 1970
House Journal; for report of the confer-
ence committee, see either 1970 House
Journal, p. 1546. or 1970 Senate Journal,

p. 1296

NOTES TO DECISIONS

This statute did not chill constitu-
tionally protected speech, where (he
speech “in question involved communica-
tions re?ar |n% alleged debts and thus fell
within The rubric of commercial speech,
which enjoys a lesser first amendment
grotectlon than noncommercial speech.
tate v. O'Neill Investigations, Inc., Sup.
Ct Op. No. 2053 éFlIe 0s. 4109. 41651.

g 2d 520 119

ubsection (a) not vague. — The
words of subsection (al of this section have
a "well-defined" meaning in the area of
trade regulation and are therefore not
vague. State v. ONe|II Investlg?atlon
Inc.. Sup. Ct. Op. No. 2053 éFle Nos.
4109 41651. 609 P.2d 520 {1950l

Two elements must be proved to es-
tablish a primn facie case of unfair or
deceptive acts or practices under the
act: 11) that the defendant is engaged in
trade or commerce: and ¢ that in the con-
duct oftrade or commerce, an unfair act or
practice has occurred. State v. O'Neill lit-
vestigations. Inc., Sup. Ct. tip. No. 2153
|F5I§0 Nos. 4109. 1165'. nn@ P.2d 520
i .

When act or practice is deceptive or
unfair. — An act or practice i» deceptive
or untair it it has :he capacity or tendency
to deceive. State v O'Netil Investl?atlons
Inc.. Sup. CI lip. No J053 'File Nos.
1109. 1165 119 PJd '1JO 119S0i

297
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Actual injury as_n result of the de-
ception is net required. State v. O'Neill
Investigations Inc.. sud. Ct. Op. No. 2053
(File No? 4109, 1165 609 P.2d 520
(1950). _

Intent to deceive need not be
proved. State v. O'Neill Investl%atlons.
Inc.. Sup. f* Op. No. 2053 gFle Nos.
4109. 4165), 609 P.2d 520 11980).

Testimony of consumers that they
were misled is sufficient to sustain a
prima facie case of unfair and deceptive
Practlces. State v. O'Neill Invest[?atlons.
nc., Sup. Ct. Op. No. 2053 (File Nos.
4109, 4165). 609 P.2d 520 U9S0).

Prima facie case. — In a consumer
protection action, a prima ficie case is
presented when the plaintiff establishes
that the defendant engaged in trade or
commerce and in the course of that busi-
ness committed an_unfair act or practice.
State v. Grogan. Sup. Ct. Op, No. 2356
(File No. 5199’, 628 P.2d 570 <1981).

An ac: o* practice need not be de-
ceptive to be unfair. State v. O'Neill In-
vestigations. Inc.. Sup. Ct. Op. No. 2053
File Nos. 4109, 4165i. 609 P.2d 520
1980). . , _
Unfairness will be determined by a
variety of factors, including: 111whether
the practice, without necessarily havin
been previously considered unlawful, of-
fends public policy as it has been estab-
lished by statutes, the common law, or
otherwise — whether, in other words. iLis
within at least the penumbra of some
common law, statutory, or other estab-
lished concept of unfairness; t2! whether it
is immoral, unethical, oppressive, or
unscrupulous; <3) whether It causes sub-
stantial injury lo consumers or competi-
tors or other businessmen. Stale v. O'Neill
Investigations. Inc., Sup. Ct. Op. No. 2053
(File Nos. 4109, Hp5» 609 P.JI 520

-1980).

Similarity to federal law. —The ™ro-
hibition in"this section against "unfair
methods of competition and unfair or de-
ceptive acts or practices in the conduct if
trade or commerce” is substantially simi-
lar to that contained in section munil ol
the Federal Trade Commission Act. 13
US.C S toia'il i Matanusk.i Maid. Inc.
v. State. Sup. Ct. Op. No 2223 1Kile Nos.
4810. 46111, (>0 P.21 :.-2 GPSm

Vandalizing a customer’s property
is an unfair trade act within 'he meaning
ol tiiis section Stale v. Grogan. Sup. Ct.
Op. No. 2356 'Kile No ’199i. 625 P.2d 6TO
119811 _

Deceptive and unfair acts by collec-

eill-

Alaska Statutes
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tion agencies. — Threats by debt collec-
tion agencies of imminent legal action
when no such action is actually contem-
plated is a deceptive act or E)ractlce. State
v. O'Neill Investigations, Inc., Sup. Ct.
Op. No. 2053 iFile Nos. 4109, 4165). 609
P.2d 520 HISOI.

Harassment of debtors by telephone
calls to them, their relatives or their em-
ployers constitutes an unfair act or prac-
tice. State v. O'Neill Investigations, Inc.,
Sug._Ct. Op. No. 2053 iKile Nos. 4109,
4165i, 609 P.2d 520 11960).

A misrepresentation by a debt collec-
tion agency that failure to pay an alleged
debt will result in impairment of one's
credit rating has been held to be an unfair
and deceptive act or practice. State V.
O'Neill Investigations, Inc.. Sup. Ct. Op.
No. 2053 gFlle Nos. 4109, 4165), 609 P.2d
520 119801. . .

“The use by collection agencies of
simulated legal documents or collection
forms labelled "Final Demand Before
Le%al Action" when no legal action is in
fact taken constitutes a deceptive act.
State v. O'Neill Investigations, Inc.. Sup.
Ct. Op. No. 2033 (File Nos. 4109. 4165),
609 P.2d 520 (1980).

Article not applicable to sale of real
property.

See note under this oaichline .foIIowin%
the article analysis. State v. First Nat’
Bank. Sup. Ct."Op. No. 2591 (File Nos.
5006. 51071 660 P.2d 406 (1982).

_Inves_tl?atlon of acts violating both
this article and article 4 of chapter. —
Although it does not necessarily follow
that an act which violates the Unfair
Trade Practices and Consumer Protection
Act. AS 45.30.471 —45.50.561 would also
violate the Restraint of Trade Act. AS
45.50.562 — 45.30.596. ifan act does vio-
late both -tatutcs. an investigation pursu-
ant to AS 45.30.495 would he appropriate.
Matanuska Maid. Inc. v. State. Sup. Ct.
Op. No. 2223 'File Nos. 4610. 16411 620
P2 12 1050) o

Since the bidding and pricing activities
under investigation could have con-
teivabiv lacked some essential element of
,N AS 4550562 violation, which is
Alaska's equivalent of the Sherman Act.
15t .S.C.; lel soq.. it was appropriate
for tile state lo investigate as weli the pos-
-iliie violation of this section winch P>
Alaska's equivalent ot the Federal Trade
Commission Act. 15 U.S.C. > Il et -eq.
“Lit intiskd Maid. Inc. v. State. Sup. Ct
“Ip. No. 3223 Kile Nos. iOlll. loll*. u2U

2d 1>2 "I'Isol
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Quoted in Swenson Trucking & Exca-
vating, Inc. v. Truckweld Equip. Co., Sup.
Ct. Op. No. 2008 (File No. 4288), 604 P.2d
1113 (1980).

Collateral references. — 32 Am. Jur.
2d, False Pretenses. 5 1 et seq.; 37 Am.
Jur. 2d. Fraud and Deceit, 5 41 et seq. 35
C.J.S. l-alse Pretenses $ 14; 37 CJ.S.
Fraud @ 154: 37 C.J.S. Fraudulent Con-

veyances S 469.

Cited in O'Neill Investigations, Inc. v.
[llinois Employers Ins., Sup. Ct. Op. No.
2444 (File No. 4429), 636 P.2d 1170
(1382).

\1/86t8ising or sales practices. 50 ALR3d

Scbpe and exemptions of slate deceptive
trade %ractlce and consumer protection
acts. g9 ALR3d 399.

Practices forbidden by state deceptive

alidity, construction, and etfect of trade Bractice and corisumerprotection
state legislation regu ating or contra ling acts 89 ALR3d 449
bait-and-switch or disparagement ad-

Sec. 45.50.472. Junk telephone calls, (a) Making a junk tele-
phone call without the prior written consent of the person called is
unlawful.

(b) In this section "junk telephone call” means a telephone call
made for the purpose of advertising through the use of a recorded
advertisement.

(c) The provisions of AS 45.50.481 — 45.50.561 apply to this sec-
tion. (5 1 ch 17 SLA 1978)

Sec. 45.50.450. /Repealed, s 1 ch 246 SLA 1970.]

Sec. 45.50.481. Exemptions. Nothing in AS 4550471 —
45.50.561 applies to

(1) an act or transaction regulated under laws administered by the
state, by a regulatory board or commission except as provided by AS
45.50.471(b)(27), or officer acting under statutory authority of the
state or of the United States, unless the law regulating the act or
transaction does not prohibit the practices declared unlawful in AS
45.50.471;

12) an act done by the publisher, owner, agent, or employee of a
newspaper, periodical or radio or television station in the publication
or dissemination of an advertisement, when the owner, agent or em-
ployee did not have knowledge of the false, misleading or deceptive
character of the advertisement or did not have a direct financial inter-
est in the sale or distribution of the advertised product or service;

(3) an act or transaction regulated under AS 21.36 or AS 06.05 or a
regulation adopted under the authority of those chapters. (S 2 ch 246
SLA 1970: am SS 2. 3 ch 53 SLA 1974; am S 6 ch 64 SLA 1986)

Effect of amendments. — The 1986  15.50.471ibii27)’ and in paragraph dll
irmendmenl in paragraph ill substituted substituted “a regulation adopted" for
"a "for any™ preceding "regulatory board" "any regulations promulgated” and in-
and inserted "except as provided by AS -ertod "the" preceding “authnriiv

299
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NOTES TO DECISIONS

Applicability of paragraph (1) ex-
emp?igr*. — Eglraerugh il;go* ?his (se)c_tion
exempts only those acts or transactions
which are the subject of ongoing, careful
regulation. Matanuska .Maid. Inc. v.
State. Sup. Ct. od. No. 2223 (File Nos.
+1640. 4641). 620 P.2d 162 *1980).

Unfair acts or practices are exempt un-
der paragraph ill of this section only
where the business is both regulated and
unfair acts and practices are prohibited.
Matanuska Maid. Inc. v. State. Sup. Ct.
Op. No. 2223 iFile Nos. 4640. 46411 620
P.2d 162 (1980i. o

The exemption contained in_paragraph
(1) of this section was not intended to
apply to acts proscribed by the Alaska Re-
straint of Trade Act. AS 4550562 —
45.50.590. Matanuska Maid. Inc. v. State,
Sup. Ct. Op. No. 2223 File Nos. 4640,
4641). 620 P.2d 1S2 (19601.

Since the Restraint of Trade Act, AS
4550.562 — 45.50.596, does not regulate
the dairy industry within the meaning of
paragraph ill of this section, the exemp-

Collateral references. — Scope and
exemptions of state deceptive trade prac-

tion does not apply. Matanuska Maid, Inc.
v. 3tutc, Sup. Ct. Op. No. 2223 (File Nos.
4640, 46411, 620 P.2d 182 (1980).

Mere regulation under a separate
and distinct statutory scheme satisfies
only one prong of paragraph <1) of this
section; unfair acts and practices are ex-
empt from the purview of the act only
where the business is both regulated else-
where and the unfair acts and practices
are therein prohibited. State v. O'Neill In-
vestigations, Inc., Sup. Ct. Op. No. 2053
File Nos. 4109. 4165), 609 P.2d 520
19801.

This urticlc einbruccs independent
debt collection practices. — See note
under this catchlinc following the article
analysis.

Article not applicable to sale of real
property.

See note under this catchline following
the article analysis. State v. First Nat'i
Bank, Sup. Ct. Op. No. 2591 (File Nos.
5006, 5107). 660 P.2d 406 (1982).

lice and consumer protection acts. 89
ALR3d 399.

Sec. 45.50.490. [Repealed. s 1 ch 246 SLA 1970.]

Sec. 45.50.491. Regulations. The attorney general, in accordance
with the Administrative Procedure Act (AS 44.62), may adopt regula-
tions interpreting and forms necessary for administering the provi-
sions of AS 45.50.471 — 45.50,561. (§ 2 ch 246 SLA 1970; am § 4 ch
53 SLA 1974)

Sec. 45.50.495. Investigative power of attorney general, (a) If
the attorney general has cause to believe that a person has engaged
in, is engaging in or is about to engage in, a deceptive trade practice
under AS 4550.471. the attorney general may

(1) request the person to file a statement or report in writing, under
oath, on forms prescribed by the attorney general, setting out all facts
and circumstances concerning the sale or advertisement of property
by the person, and other information considered necessary:

(21examine under oath any person in connection with the sale or
advertisement of property;

13+ examine property or sample of the property, record, book, docu-
ment. account or paper that the attorney general considers necessary:

.,0u
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(4)  make true copies of records, books, documents, accounts, or pa-
pers examined under (3) of this subsection which may be offered in
evidence in place of the originals in actions brought under AS
4550 171 — 45.50.561: and

(51 ureter an order of the superior court, impound samples of prop-
erty which are material to the investigation and retain the sample
until proceedings undertaken under AS 45.50.471 — 45.50.561 are
completed.

(b)  The attorney general, in addition to other powers conferred by
this section, may issue subpoenas to require the attendance of wit-
nesses or the production of documents or other physical evidence, ad-
minister oaths, and conduct hearings to aid an investigation or in-
quiry. Service of an order or subpoena shall be made in the same
manner as a summons in a civil action in the superior court. (§ 5ch 53
SLA 19741

NOTES TO DECISIONS

Investigation of acts violating both  Alaska’ equivalent of the Sherman Act,
article 3 and article 4 of chapter. — it was appropriate for the state to investi-
Although it does not necessarily follow gate as well the possible violation of AS
e B Conimel ot ot o b At cquvalerof

the Federal Trade Commission Act,
Act. AS 4550471 — 4550561, would S, § 41 et seq. Matanuska Maid, Inc.
also violate the Restraint of Trade Act, AS  "state. Sup. Ct. Op. No. 2223 (File No3
4550562 — 4550.59. if an act dops vio- 4g40 4641) 620 P.2d 182 H980) '

late both statutes, an investigation pursu- The state cannot be expected to know

R/rl]zgt;?u}glfé section |‘r’]"8u'\f g?a?gprsou%]rllaéet: with certainty the exact nature of a sus-

Op. No. 2223 (File Nos. 4640. 4641). 620 pected violution. This uncertainty is the
Pad 12 (1986). ' ' very reason for conferring precomplaint

ince the biddina and oricing activiti investigatory authority on the attorney
un?jerc einieg’t?daﬂgna %é)mg aavce CO%S_ eneraﬁ Matanuska Maid, Inc. v. State,

ceivably lacked some essential element of  Sup. Ct. Op. No. 2223 iFile Nos. 4640,
an AS 4550562 violation, which is 4641), 620 P.2d 152 (19S0).

Sec. 45.50.500. [Repealed, $ 1 ch 246 SLA 1970]

Sec. 45.50.501. Restraining prohibited acts, (a) When the attor-
ney general has reason to believe that a person has used, is using, or is
about to use an act or practice declared unlawful in AS 45.50.471, and
that proceedings would be in the public interest, the attorney general
may bring an action in the name of the state against the person to
restrain by injunction the use of the act or nractice. The action may be
brought in the superior court in the judicial district in which the
person resides or is doing business or has the person's principal place
of business in Alaska, or. with the consent of the parties, in any other
judicial district in the state.

(hi The court may make additional orders or judgments that are
necessary to restore to tiny person in interest any money or property.
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real or personal, which may have been acquired by means of an act or
gralcj%\ice declared to be unlawful by AS 45.50.471. (S 2 ch 246 SLA
3/

NOTES TO DECISIONS

Article not applicable to sales of real
property. — The scope of the consumer
protection act does not enlarge to include
sales of real property when suit is insti-
tuted by the state even though this sec-
tion contains no limitation to "goods or
services" comparable to that in such sec-

531(a). State v. First Nat'l Bank. Sup. Ct.
Op. No. 2591 iFile Nos. 5006. 5107), 660
P.2d 406 11982). See note from this case
following article analysis.

Cited in State v. Grogan, Sup. Ct. Op.
No. 2356 iFile No. 51991 628 P.2d 570
(1931).

tions as AS 45.50.56116) or AS 45.50.-

to seek, or to court to grant, restitution of

Collateral references. — Validity of
fruts of consumer fraud. 59 ALR3d 1222.

express statutory grant of power to state
Sec. 45.50.510. [Repealed, $ 1 ch 246 SLA 1970.]

Sec. 4550.511. Assurances of voluntary compliance. In the ad-
ministration of AS 45.50.471 — 45.50.561. the attorney general may
accept an assurance ofvoluntary compliance with respect to any act or
practice considered to be violative of AS 45.50.471 — 45.50.561 from a
person who has engaged or was about to engage in such an act or
practice. The assurance shall be in writing and shall be filed with and
is subject to the approval of the superior court in the judicial district
in which the alleged violator resides or is doing business or has the
principal place of business in Alaska. The assurance of voluntary com-
pliance is not considered an admission of violation for any purpose.
M atters closed in this way may at any time be reopened by the attor-
ney general for further proceedings in the public interest, under AS
4550.501. <§ 2 ch 246 SLA 1970)

Sec. 45.50.521. When information and evidence confidential
and nonadmissible. (a) IRepealed, $ 6 ch 53 SLA 1974]

(b)  Subject to the provisions of AS 45.50.501(a), the attorney gen-
eral may not make public the name of a person alleged to have com-
mitted an act or practice declared unlawful in AS 45.50.471 during an
investigation conducted by the attorney general under AS 45.50.471
— 15.50.561. nor are the records of investigation or intelligence infor-
mation of the attorney general obtained under AS 4550471 —
+15.50.561 considered public records available for inspection by the
general public. However, the attorney general is not prevented from
issuing nublic statements describing or warning ofa course of conduct
or a conspiracy which constitutes or will constitute an unlawful act or
practice, whether on a local, state, regional, or national basis. 2 ch
216 SLA 1970; am ? 6 ch 53 SLA 19741
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Sec. 45;50.531. Private and clas9 actions, (a) A person who pur-
chases or leasesigoods.or services and thereby suffers an ascertainable
loss of money or property, real or personal, as a result of another
person’s act or practice declared unlawful by AS 45.50.471, may bring
a civil action in the judicial district in which the seller or iessoE-re-
sides or has the principal place of business or is doing business, to
recover actual damages or $200, whichever is greater. The jury or. if
the action is tried without a jury, the judge may, in cases of wilful

ilviolation, award up to three times the~actual damages sustained, and

in al) cases the court may prowde equitable relief it considers neces-
sary or proper.

"TET A person entitled to brlng an action under this section may,
after investigation by and approval of the attorney general, if the
unlawful act or practice has caused similar injury to numerous other
persons similarly situated and if the person adequately represents the
similarly situated persons, bring an action on behalfofthe person and
other similarly injured and situated persons to recover actual dam-
ages. A person planning to bring an action under this subsection shall
first submit to the attorney general a copy of the proposed complaint,
and the person may not file the complaint in court without the attor-
ney general’s approval. In an action brought under this subsection,
the court may in its discretion order, in addition to damages, injunc-
tive or other equitable relief.

() Upon commencement ofan action brought under this section the
clerk of the court shall mail a copy of the complaint or other initial
pleading to the attorney general and, upon entry of an order orjudg-
ment in the action, shall mail a copy of the order or judgment to the
attorney general.

id) In an action brought by a person under this section, the court
may award, in addition to the relief provided in this section, reason-
able attorney fees and costs.

() A permanent injunction or final judgment against a person
against whom an action was initiated under AS 45.50.501 is prima
facie evidence in an action brought under this section that the person
used or employed an act or practice declared unlawful by AS
45,50.471.

if) A person may not commence an action under this section more
than two years after the person discovers or reasonably should have
discovered that the loss resulted from an act or practice declared un-
lawful by AS 45.50.471.

igi If the court finds for the defendant in an action brought under
this section, it may award the defendant an amount equal to the
actual costs and attorney fees the defendant incurred in the defense.

"hi Manufacturers or suppliers of merchandise, the fault of which is
the basis for the action under this chapter, are liable for the damages
assessed to or suffered bv retailers charged under this chapter,  2ch
246 SLA 11)70; a ' I'ch 225 SLA 1076
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NOTES TO DECISIONS

~ Opportunity to cure technical plead,
mgldeflmency. — Although defendant is
a New Jersey corporation with its princi-
al place ol'business in Ohio and plaintiffs
ailed to set forth in their amended com-
plaint the essential allegation that defen-
dant was "doing business" in Alaska
within the meaning of subsection (a) of
this section, dismissing the claim on the
basis of this technicality was maPproprl-
ate; leave to amend the complaint should
have been granted in order to afford the

Collateral references. — Consumer
class action based on fraud or misrepre-

plaintiff? the opportunity to cuie iiieir
technical pleading deficiency. Shooshan-
ian v. Dennis E. Wagner, Borden, Inc.,
Sup. Ct. Op. No. 2747 (File Nos. 6841,
6874), 672 P.2d 155 (1983),

Applied in Swenson Trucking & Exca-
vating, Inc. v. Truckweld Equip Co., Sup.
Ct. Op. No. 2008 (File No. 4288). 604 P.2d
1113 'il980); State v, First Nat'l Bank,
Sup. Ct. Op. No. 2591 gFiIe Nos. 5006,
5107), 660 P.2d 406 (1982).

Reasonableness of offer of settlement
under state deceptive trade practice and

sentations. 53 ALR3d 534.
Right to private action under state con-
sumer protection act. 62 ALR3d 169.

consumer protection acts. 90 ALR3d 1350.

Sec. 45.50.541. Nonnegotiability of consumer paper, (a) If a
contract for sale or lease of consumer goods or services on credit en-
tered into between a retail seller and a retail buyer requires or in-
volves the execution of a promissory note or instrument or other evi-
dence of indebtedness of the buyer, the note, instrument or evidence of
indebtedness shall have printed on its face the words "consumer pa-
per,” and the note, instrument or evidence of indebtedness with the
words "consumer paper” printed on it is not a negotiable instrument
within the meaning ofthe Uniform Commercial Code IAS 45.01 — AS
45.09).

(b) Notwithstanding the absence of such a notice on a note, instru-
ment or evidence of indebtedness arising out ofa consumer credit sale
or consumer lease as described in this section, an assignee of the
rights of the seller or lessor is subject to all claims and defenses of the
buyer or lessee against the seller or lessor arising out of the sale or
lease. An agreement to the contrary has no effect in limiting the
rights of a consumer.

(c) The assignee’s liability under this section may not exceed the
amount owing to the assignee at the time the claim or defense is
asserted against the assignee. (8 2 ch 246 SLA 19701

NOTES TO DECISIONS

Stated in Bendix Home Systems v.
Jessup, Sup. Ct. Op, No, 25(13 (File Nos.
6087. 61H§)i, 644 P.2d 843 <1982,
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unity to cure their
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‘47 gFiIe Nos. 6841,
11933).
n Trucking  Exca-
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aNo. 4288). 604 P.2d
First Nat'l Rank.
41 'File Nos. 5006,
1982).

offer of settlement
trade practice and
cts. 90 ALR3d 1350.

paper, (a) If a
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of the sale or
i limiting the

lot exceed the
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8 45.50.542 Trade and Commerce 8 45.50.561

Sec. 45.50.542. Waiver. A waiver by a consumer of the provisions
of AS 45.50.471 — 45.50.561 is contrary to public policy and is unen-
forceable and void. (8 7 ch 53 SLA 1974)

Sec. 45.50.545. Interpretation. In interpreting AS 45.50.471 due
consideration and great weight should be given the interpretations of
15 U.S.C. 45(a)(1) (S 5(a)(1) of the Federal Trade Commission Act).

(§ 6 ch 53 SLA 1974)

NOTES TO DECISIONS

The Federal Fair Debt Practices
Act, 15 US.C. S 1692 (Supp. 1977),
expands already existing Federal Trade
Commission jurisdiction over unfair or de-
ceptive acts and practices of collection

tied to great weight, and leads to the con-
elusion that the new act merely supple-
ments the old. State v. O'Neill Investiga-
tions. Inc.. Sup. Ct. Op. No. 2053 (File
Nos. 4109, 4165), 609 P.2d 520 (1980).

agencies: it is not written on a clean slate. Quoted in Matanuska Maid, Inc. v.
The Federal Trade Commission’ prior ex-  State, Sup. Ct. Op. No. 2223 gFiIe Nos.
ercise of jurisdiction in this area is enti- 4640, 4641), 620 P.2d 182 11980).

Sec. 45.50.551. Penalties, (a) A person who violates the terms of
an injunction or restraining order issued under AS 45.50.501 shall
forfeit and pay to the state a civil penalty ofnot more than 625,000 per
violation. For the purposes of this section, the superior court in a
judicial district issuing an injunction retains jurisdiction, and the
cause shall he continued, and in these cases the attorney general
acting in the name of the state may petition for recovery ofthe penal-
ties.

(b) In an action brought under AS 45.50.501, if the court finds that
a person is using or has used an act or practice declared unlawful by
AS 4550.471, the attorney general, upon petition to the court, may
recover, on behalf of the state, a civil penalty of not more than 65,000
per violation.

(c) 'Repealed. 21 ch 166SLA 197S./(§ 2ch 246 SLA 1970; am § 9
ch 53 SLA 1974; am S 21 ch 166 SLA 1978)

Sec. 45.50.561. Definitions. In AS 4550.471 — 45.50.561

(1)  "advertising” includes the attempt directly or indirectly by pub-
lication. dissemination, solicitation, endorsement or circulation, dis-
play in any manner, including solicitation or dissemination by mail,
telephone or door-to-door contacts, or in any other way, to induce
directly or indirectly a person to enter or not enter into an obligation
or acquire tide or interest in any merchandise or to increase the con-
sumption of it or to make a loan:

*2) "cemetery lot" means a lot, plot, space, grave, niche, mauso-
leum. crypt, vauit or columbarium, used or intended to be used for the
interment of human remains;
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(3) "chain distributor scheme” means a sales device whereby a per-
son, upon condition that the person make an investment, is granted a
license or right to solicit or recruit for profit one or inure additional
persons who are also granted a license or right upon condition of
making an investment and may further perpetuate the chain of per-
sons who are granted a license or right upon the condition of invest-
ment; a limit ‘ion as to the number of persons who may participate, or
the presence .4" additional conditions affecting eligibility for the li-
cense or right to solicit or recruit or the receipt of profit from these
does not change the identity of the scheme as a chain distributor
scheme; as used in this paragraph, "investment” means acquisition,
for a consideration other than personal services, oftangible orintangi-
ble property, and includes but is not limited to franchises, business
opportunities and services; "investment” does not include sales dem-
onstration equipment and materials furnished at cost for use in mak-
ing sales and not for resale;

(4) "consumer” means a person who seeks or acquires goods or ser-
vices by lease or purchase;

(5) "dealing in hearing aids” has the meaning given in AS
08.55.200;

(6) "documentary material” means the original or a copy of a book,
record, report, memorandum, paper, communication, tabulation, map,
chart, photograph, mechanical transcription, or other tangible docu-
ment- or recording, wherever situate;

(7) "examination” of documentary material includes the inspection,
study, or copying of the material, and the taking of testimony under
oath or acknowledgment in respect of documentary material or copy of
it;

(8) "fresh” means a condition of food which has never been frozen;

(9) "hearing aid” has the meaning given in AS 08.55.200;

ii0) "knowingly” means actual awareness of the falsity or decep-
tion, but actual awareness may be inferred where objective manifesta-
tions indicate that a person acted with actual awareness;

(11)  "seconds” means manufactured items having tlaws or consist-
ing of a standard quantity or quality less than the manufacturer's
guality standard. (§ 2 ch 246 SLA 1970; am $ 10 ch 53 SLA 1974; am
S 2ch 138 SLA 1974; am § 13 ch 107 SLA 1964; am $ 13 ch 131 SLA
1986)

llcvisor's notes. — Roorpanized in  amendment added the definition of "teme-
WKI anil 1UK6 to alphabetize the defined lory lot."
terms. The 19tGamendment added paragraphs

Effect of amendments. — The 1984 ini and ith.
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Lo on
I IA(-V' 1 STEVE COWPER, GOVERNOR
M In f k & ft REPLY TO:
DEPARTMENT OF LAW 'Q' 1031 W <fft AVENUE SUITE 200
f 7 ANCHORAGE. ALASKA 99501-1994
PHONE: (9(77) 275-3550

OPf/Cf OF THEATTORNEY GENERAL ' FAX: (907) 276-3697

A p ril 21 , 1989 0 1st NATIONAL CENTER

100 CUSHMAN ST. SUITE 400
FAIRBANKS, ALASKA 99701-4079
PHONE: (907) 4520568

FAX: (907) 456-1317

Office of Honorable H.A. "Red" Boucher 0 PO BOX K—STATE CAPITOL
House of Representatlves JUNEAU. ALASKA 99811-0300
Attn: Chad and Dennis PHONE: (907) 465-3600
Pouch V FAX: (907) 463-5295

Juneau, AK. 99811
Re: Telephone and fax solicitations
Dear Chad and Dennis:

As you requested, X am providing further information on
the Consumer Protection Section®"s experience with "junk telephone
calls"junk fax" solicitations, and telephone solicitations 1in
general.

Statistics in these areas are somewhat hard to come by,
for two reasons, First, the industry categories that we assign
to complaints and investigative tips do not correspond directly
to these forms of solicitations, so we have to do some manual
sorting and estimating to locate the relevant data. Second, our
investigative tip data base suffered a serious computer glitch,
which caused about half the data to be destroyed, and we are
still in the process of recovering the hard copy information to
be re-entered into the data base,

Given those limitations, J1 can report the following.
Out of the 613 written 1investigative tips currently in the data
base - representing approximately half of the tips received at
the Anchorage office during the current and previous fiscal years
— about 75 involved telemarketing. Out of 320 written consumer
complaints filed at the Fairbanks office so far this fiscal year,
a minimum of 12 (and 1 suspect significantly more) involved
telemarketing. The Fairbanks office reports receiving "masses"
of phone calls in addition to the formal written complaints; the
Anchorage office also receives many more phone calls than written
tips.

One reason why the percentage of telemarketing "tips"™ 1s so
much higher than the percentage of telemarketing "complaints™ 1is
that most of the. tips we get on telemarketing are not from
victims but from consumers who are suspicious of the solicita—
tions and want to report them to us. VHien we interview consumers
who have actually been "taken," we find that they have rarely
taken any steps to recover their losses, either because they are
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not aware of the existence of effective remedies or because they
are embarrassed about their situation.

The vast majority of telemarketing problems that we have
become aware of during the last couple of years involve outright
scams, usually what 1 refer to as "prize scams,” In this type of
operation the 1initial contact does not appear to be a solicita—
tion to buy something, but instead purports to be an announcement
of a valuable award. (We have sued two such operations in the
past year; see the enclosed press releases.) A second major
category 1involves deceptive hard-sell tactics for overpriced
merchandise, such as magazines, or bogus travel "clubs™. Frankly
we have seen very few instances of legitimate businesses doing
telemarketing.

I should point out that the 'p.r*.- scams™ are generally
switching from telephone to mail for the initial contact. Now
the recipients are often asked to phone the telemarketer, rather
than the other way around. T@gf may be done 1in an effort to
avoid telemarketing laws that number of states have recently
enacted.

Turning to the issue of "junk phone calls,” or solicitations
by recorded message, we have received only a handful of tips or
complaints. With one exception, what we do hear about from time
to time are local businesses using this technique for promotion.
When we learn their identity and contact them, they report being
unaware that junk phone calls are i1llegal and agree to stop once
they learn of that fac® . The exception was a nation-wide scam
about a year ago that used computer-generated phone calls to make
the initial contact. This operation ended when a number of law
enforcement authorities, including our office, conducted investi—
gations.

Recipients of junk phone calls generally seem very annoyed,
irrespective of whether the business behind the calls is legiti—
mate or not.
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Finally, with respect to junk fax solicitations, we have as
yet received no written complaints or tips and only one or two
informal iInquiries, or complaints. The custodian of the fax
machine 1in the Anchorage office of the Civil Division of thp
Department of Law does, however, report receiving such solicita—
tions on the average of once a week.

I hope this 1information is helpful. Please feel free to
contact me if we can provide any further assistance.

Sincerely

DOUGLAS B. BAILY
ATTORNEY GENERAL

By: R

BY FAX
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Consumer Protection Suit For further information - STATE COURTHOUSE. ROOM M
gilTJ A ainst Las Vegas contact Scottv Dawkins Ko o
Telem_;zr_r eter 276-3550 PHONE: (907) w v aw
june Jvm8

FOR IMMEDIATE RELEASE

JUNEAU - A L-as Vegas telemarketing firm has been
misleading”AXaska consumers to get them to buy grossly overpriced
vitamins, according to a lawsuit filed Tuesday by the Attorney
General®s Consumer Protection Section. The State 1is asking the
superior court to bar Continental Sales, 1Inc., a Nevada cor—
poration, and 1its principals from violating Alaska®s consumer
protection act, Attorney General Grace Berg Schaible announced
today. The Jlawsuit also seeks civil penalties of $5,000 per
violation from each defendant and an order requiring the
defendants to refund money to purchasers.

The defendants, using the name "Vita-Life," allegedly
phoned consumers do say they had been "selected" to participate
in a "super bonus bonanza"™ and were '"guaranteed to receive" one

of five "fabulous awards.” The awards supposedly included a 1988
Ford pickup, an RCA 48" big screen TV, S3,000 in cash, a 7-day
trip & Hawaii for two, and an AINI-FTI home stereo system. The

.State"s complaint alleges chat this "award"™ offer was part of a
solicitation in which Vita-Life charged consumers® credit cards
at least $399 for the sale of vitamins, and that the only
"awards" actually provided to consumers were low quality, low
value 1tems or 1items with substantial and costly conditions on

their use.

The complaint gives as examples of actual awards a dyed
rabbit-fur jacket with a wholesale price of about $30, and a
ticket for a 7-day Caribbean cruise requiring consumers to pay
for travel from Alaska to dockslde and back. The complaint also
alleges that in some cases consumers got no "award"” at all.

Among the violations of law claimed in the lawsuit are
Vita-Life’s failure to notify consumers of their five-dav right
co cancel wunder Alaska's door-to-door solicitation act. The
complaint also claims that the "super bonus bonanza"" proctam
constitutes a lottery, which is prohibited by Alaska law.

In addition to Continental Sales, Inc., the lawsuit
names as defendants two corporate officers, Eugene L. Bowen and
David Uetherill, and general manager John Uood.

- 30 -
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Consumer Protection Lawsuit Filed For more information
Against Florida telemarketer call Robert E. Mints;
April 20, 1989 276=3550

FOR IMMEDIATE RELEASE

Anchorage. A Florida-based company that sends postcards to
Alaskans promising them "valuable awards™ has violated Alaska"s
consumer protection laws, according to a lawsuit filed in Anchor—
age by the Attorney General®s Consumer Protection Section. The
lawsuit names as defendants Copy Supply Corp, of America, which
does business as "Bonus Awards,™ and the company ¥ president,
Marcia Josowits.

Consumers who called the defendants® Florida phone number to
claim their awards were allegedly told that they had to purchase
a water filter for $389 but that they were guaranteed to receive
a 1989 Ford Mustang convertible, a $5,000 U.S. savings bond, a
A0"™ RCA television, a vacation 1in places like the Bahamas or
Mexico, or a $1,000 cashiers check. However, the lawsuit claims,
consumers were not told that the water filter was worth at most
$50 and that the only ™awards™ actually given were vacation
certificates that had little or no practical value.

For instance, the so-called "Bahamas Cruise" award allegedly
did not 1include airfare between Alaska and Florida, meals,
transfers, hotel taxes, or shipboard accommodations, and it
required advance payment of a non-refundable $25 processing fee
as well as a supposedly refundable $100 reservation deposit.

According to papers.filed in court, the defendants got at
least 107 Alaska consumers to give them their credit card num—
bers, collecting a total of $35,027. In some instances, when
consumers balked at paying the $389 price, the defendants alleg—
edly agreed to sell the water filter for $195.

In addition to charging that "Bonus Awards™ misled consumers
into buying grossly overpriced merchandise, the Consumer Protec—
tion Section alleges that the company®"s "award" offer, contingent
on consumers® making a purchase, amounts to a lottery, which also
violates the consumer protection statute. Another violation
alleged in the lawsuit is the company"s failure to notify consu—
mers of their right to cancel the purchase under Alaska®s door-
to-door solicitation law. This law gives consumers a '"cooling-
off period”™ of five business days to cancel purchases made either
in ordinary door-to-door sales or in telephone sales.

- more -
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In bringing the suit, which was filed on Wednesday 1in
Superior Court, the state is asking for an injunction prohibiting
the defendants from continuing their illegal practices and for an
order requiring them to make refunds to injured consumers. The
court is also being asked to assess civil penalties of $5,000 for
caui viuittltU«

Assistant Attorney General Robert E. "intz, who heads the
Consumer Protection Section, urged consumers who believe they
"have been "taken" in telephone solicitations to exercise their
rights under Alaska®s cooling-off law and the federal Fair Credit
Billing Act. The section can provide forms and information to
persons needing assistance. "The one consolation 1in most of
these cases 1Is that since the consumers used their credit cards,
they have a good chance of getting their money back from the card
issuer — if they act promptly,” he -.aid.

- 30 -
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LEGISLATIVE AFFAIRS AGENCY
DIVISION OF PUBLIC SERVICES

P.0. BOX Y
Juneau, AK 99)311

September 26, 1989

MEMORANDUM

TO: Dennis Burns
Rep. Boucher®s Office

FROM: Peggy Simons N
Manager, Division ofPublic Services

RE: Fax procedures in the LIO"s

In response to your inquiry regarding our fax policies and
procedures, | would first like to point out that fax usage 1is
increasing every year. In 1985, all LI0O"s sent and received
25,422 pages of materials as compared to 1988, when the total
was 86,227. During the 1989 legislative session, the"total
sent and received was 42,591. I will have a year-end figure
available in January of 1990.

We have only one written, 1in-h use policy specifically
addr~ssingTfrax usage and that .s regarding non-legislative
usage: "LI0"s may accept non-legislative telecopy for
transmission on a time-available basis, if we have a
charge-back number. The telecopy must conform to the policy
on use of LAA equipment, space and staff.”™ It has been our
practice to send and receive fax for legislators and staff in
order to facilitate their work and this comes out of our
Division budget. We do not always know what materials a
legislator has requested so we "..ill generally forward any fax
received to the appropriate recipient. We do sometimes
receive lengthy documents with instructions to duplicate to
all 60 legislators. We try to verify this type of transaction
before duplicating and distributing, since this is costly in
both time and materials.



Very little of the "unsolicited” fax that we receive is of a
commercial nature. It is more likely to be letters or other
types of messages to legislators, from business

establishments and individuals. As you probably know, all the
fax numbers for the LIO"s are published in the Directory of
State Officials and are given out readily upon request.

I would be happy to provide further information on our fax

procedures. You can reach me at the Juneau LIO, ph. 465-4648.
Thank you..

cc: Warren Endicott
Executive Director
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MEMORANDUM

November 3, 1988

T0:
FROM: Legislative Council Staff

SUBJECT: Junk Fax

--The number for fax machines installed since 1984 has increased
almost tenfold - from 89,000 in 1984 to an estimated 864,000 1in
1988. 1/ The total number of machines in use could reach 2.5 million
by the end of 1990. 2/ As the number of facsimile machines has grown,
fax use as a method of transmitting advertisements, or junk fax, has
also expanded. According to The Economist, junk fax is problematic
because, "unlike mail, it ties up machines, blocks more iImportant
messages, and costs the recipient electricity and paper — chemically
coated thermal paper that costs almost 10 cents a sheet.”

In response to your vrequest, staff contacted the American
Facsimile Association, the National Conference of State Legislatures,
and the Colorado Public Utilities Commission to determine whether
other states have taken any steps to regulate junk fax. None of these
organizations was aware of any state initiatives in this area.
However, 1t was suggested that similarities exist between junk fax and
unwanted telephone solicitations, and states have acted to regulate
certain types of telephone solicitations. For example, Arizona,
Maryland, and Washington have banned the use of automatic dialing and
announcing devices (ADADs). Laws in Michigan prohibit the use of
prerecorded messages in telephone solicitations. Other states, such
as Colorado and Wisconsin, require that the person called consent to
listen to a prerecorded message. Colorado law also requires an
existing business relationship be present. These statutes may provide
some precedent and ideas for the regulation of certain fax
transmissions. Although the Federal Communications Commission (FCC)
decided in 1980 that it lacked jurisdiction to regulate telephone
solicitations, it has been suggested fhat the FCC may eventually be
forced to regulate fax machine usage.

According to a spokesperson for a Denver fax dealership, fax
owners can reduce the receipt of junk fax by being circumspect about
districting their numbers. For example, placing a fax number on
stationery increases the circulation of the number. Some
technological advances may also reduce junk fax. Fax manufacturers

1/ "Not just the fax — its junk mail, to ," USA Today, Wednesday,
October 26, Section B, p. 1.

2/ "Cold-fax and fouler,” The Economist, October 8, 1988, p. 70.

lo



are experimenting with methods of screening or blocking unwanted fax
messages through unique fax compression algorithms aiid closed fax
networks. 3/ A machine that blocks fax transmissions that do not have
an access code is currently available. With these machines, senders
must call to receive approval for a transmission. 4/

For further information, please contact
Deborah Godshall, 855-4782.

3/ USA Today, Ibid.

4/ Fax Focus. American Facsimile Association, Vol. I, Issue 9,

October 17, 1988.
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framtd 10r Eegdnare aonpany, dfficer ar enoyes d:tancganessto
premises Dy tridk false represartation or inpersoretian. dassificaion

ApErsm is gultty of a dess 2 mischneaa wa

1 By tnck or false representation or impersonation, knowingly ootains from any
telegraph or telephone company, or any officer or employee thereof, information concern-
ing identification or location of any wires, cable lines, terminals or other apparatus used
in furnishing telegrapn or telephone service, or any information concerning any communi-
cation passing over telegraph or telephone lines of any such company, or the existence,
content or meaning of any record thereof: or

2. By trick or false representation or impersonation, knowingly obtains access to any
premises or to installations of any telegrapn or telephone company upon such premises.

Added as $ 13-1054 by Laws 1968. Ch. 176. 8 1 Renumbered as § 13-3007 by Laws 1977. Ch. 142,
8§93 elf. Oct. 1 1978, Amended by Laws 1978. Ch. 201. § 186. eff. Oct 1 1978,

§ 13300 Ex pate oder for wirdggoing ad eavesdrgqaang
A. An ex parte order for wiretapping or eavesdropping may be issued by any justice
of the supreme court, judge of the court of appeals or juage of the superior court upon
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S5EHATE BILL Ho. 29
(81t0035)

Introduced by Senator Biser

Scad and Exaained by Proofreader:

Proofreader.

zooLtfdaer «

Sealed with the Great Seal and presented to the Acting 3
Governor, for his approval this day of 31
at ,o"cloGX; ‘O
\
D
T>*C
cove
CH1PTEH eroM/6
IV ACT concerning 5)
Kk f1 6 73
Aotoaated Dialing Systeas
TOB the purpose of prohibiting the utilization of an Ei
autonated dialing or oush-outton or tore-activated 58

address signaling systea for the purpose of soliciting
cnstoaers or sales.

BT adding to

Irticle 78 - Public Service coxaission Lav

Section 55C to be under the nev subheading "Telephone
Cocpanies"”

Innotated Code of Maryland

(1975 Beplacenent 7oluaa and 1977 Suppleaeat)

58 8¢

SECTION 1. BE IT ISACTED 31 THE OENEP1L ASSE!13Lr oT
H1B7LAHD, That section(s) of the Annotated Code of Maryland
be repealed, anended, or enacted to read as fellows:

Article 78 - Public Service Coaaission Lav 7
TELEPHONE COHPAHIES 7
EZPLA NATION: CAPITALS [INDICATE 2ATT SB ADDED TO EINI3TIS3 LA?.
(Brackets] indicate :atter deleted froa existing lav.

Oaderlinicqg indicates acendsents to bill.
SArllo aaa indicates Batter stricken by arendaent.



2 SEMITE BILL No. 24

58C.

1 PEBSOH -AT HOT UTILIZE AH AUTOMATES DIALING 05
PUSH-BDT70H OR TANZ-ACTI7ATSD AUD3ESS SrQVALIv; SISTES5 VITH

4 pbebecopdeB p.essags ?0a" the sBle rCPPOSE CP soliciting
PE3S0K5 T0 POBCHASE GcooDS 0S SEaVICES.

SECTION 2. AHO BE IT EUBTHEB ESACTZD, That this Act
shall take effect July 1, 1978.

Approved:

Acting Governor.

President of the Senate.
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use 01 automatic dialing and announcing devices for purposes 0" com—
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prontbit the use of automatic dialing and announcing devices lor pur—
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CITATION OF TRADE

1989

services.
).
en under s. 39.32()fai

‘acilities and sendees are
ises of the fitness center
isic first aid and basic
ization or institution of

satisfactorily completes
suscitation taught by an
mved by the department,

sises stating the require-
;er s. 134.70115)(@)? The
:ment under sub. (5)(d).

the following:

of an individual, includ-
*f higher education, who
fitness center employes

the basic first aid and
ter employes under sub.

oI
o the tiress ;e

_This slsdin a' s
idation of this ssdian

e 10h month beginning

*or this Section.

z date. This act takes
10831 alter puolication.

<i sections 134.70(I5)<ai
m |, Ml and i7i of t

n the first aav (Marcn L.
a beginning after publica-

keain o
state’vmajairagjcg/
NEX> o o @

| H

TIAONCFTRACE 1A
Repealed

e or exchange, any secondhand firearm, whether smooth bore, shotgun, rifle or

gun or any secondhand article made in whole or in pan. of gold, siiver. precious

es, copper, lead or brass, shall, within 24 hours after receiving the article, report to

chief of police or the sheriff of the county the fact that it hat, been received, with the

I address and description of the person from whom the article was received, together

a description of the article and * * ' shall not destroy or alter the form of the article
m 24 hours aTter it was received * * T~

{2) The dealer or manufacturer shall enter, in ink, in a book to be kept for that purpose
.correct description, in the English language, of all secondhand articles composed, in
yiole or in pan, of gold, silver, precious stones, copper, lead or brass so received * * *
hd the name and residence and description of, the person from whom the articles were
fkeived, and no entry made in the book shall be erased, obliterated or defaced.

(3) The book and entries as well as every such secondhand article received by the dealer

.vormanufacturer, shall, at all reasonable times, be open to the inspection of the sheriff or

the chief of police or any police officer designated by the chief for this purpose.

.. W) The sheriff or chief of police may cause any article referred to in sub. (1) which he

,or she has reason p believe was sold or exchanged by some person other than the owner,
to be held for the purpose of identification by its owner, for such reasonable length of
" 'time as deemed necesjarv.

(5 Any person violating. this section may be fined not more than 5100 nor less than 510.
gri risoned not to ixctwd 6 months, or boih.

Sr a St1967, § 129.18.
L1901. c. 372 L-L119679. c. 336, § 30. eff. Jan. 29. 1970.
L1909. c. 210. SL1975. § 440.95.
L1911. . 663. § 25. L.1977. c. 29. § 1503. eff. Julv 1 19
St19011 °§ ' 1985 Act 135. §8 46 to 49. eff. Marcn AJ 1986.
L1923. ¢ 291 O3 Library Reference*
S, 1923 § 12918, Consumer Credit e=16.
L1935. c. 550. § 387. CJ.S. Interest and Csurv; Consumer Credit
L.1959. c. 145. § 302.

% 13172 Rdikbtion on tre we of paeoadsd nessags in Elgdoe didtaion

- U Definition As usd inthis sedion "dadore didtaial’ neaers tre usdiated
intigion of a tdgdore aonvarsation far the purpose of e oouraginga e o purarese
r goack O SEIGsS

Rdiktion  No pasmn e an dedranicaly prascodsd nessce in e
ﬂ@esdidlatimvxilmx th}crrngtdthe msmcalle)é

Temtonal icaian, Intrastate. This sedian gdies © inrastate
teIBquE sdidtai%rqld B w v

Interstate.  This sadion gdies to any interstate tdlgdare sdliatation recened
ac?jst(mar inths sate. w v Y

@ Rardty. Aparsm wo viddass this sedion nay farfeit Yo to 5510

Source: CJ.S. Trade-Marks. Trade-Names. and Unfair

L1977, c. 0L § 1 eff. May 12 1978 Compeuuon J237.
. WESTLAW Electronic Research

Library Reference! See WESTLAW Electronic Researcn Guide fol-
Trade Regulation e=*62.1. lowing the Preface.

IN7A Ryeled by 195 At 120 § 196 o July 1, 185

The repealed section, relating to renewable
energy resource svsiem dealers, was denveo
from 1985 Act 29. § 1889g. etf. July 20. 1985.

Addition* in tert *r* indicated by underling; deletion* by **t*n*k* * *° 71
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18-9-311 Criminal Code 394

18-9-311. Automated dialing systems prohibited. (1) No person shall util-
ize an automated dialing system with a prerecorded message for the purpose
of soliciting another person to purchase goods or services unless there is
an existing business relationship between such persons, and the person being
called then consents to hear the prerecorded message.

(2) Any person who violates this section commits a class 1 petty offense.

Source: L. 79, p. 745, 8 1.

18-9-312. Hostages in geographical area - cutting, rerouting, or diversion
of telephone lines. (1) Notwithstanding the provisions of sections 18-9-302
to 18-9-311, any supervising representative of a law enforcement agency who
has probable cause to believe that one or more hostages are being held in
the geographical area in which he has jurisdiction shall have the authority
to order a previously designated telephone company security employee to
arrange to cut, reroute, or divert telephone lines for the purpose of preventing
telephone communication by the holder of such hostages with any person
other than a peace officer or a person authorized by the peace officer.

(2) The serving telephone company within the geographical area of a law
enforcement agency shall designate a telephone company security official and
an alternate to provide all required assistance to law enforcement officials
to carry out the purposes o f this section.

(3) Good faith reliance on an order by any supervising representative
ofa law enforcement agency shall constitute a complete defense to any action
brought against a telephone company or any of its employees or agents in
connection with actions taken under this section.

Source: L. 81, p. 976, § 17.

ARTICLE 10

Gambling

Croii rtfcreocer. For ihe power of municipalities to regulate gambling, see § 31-15-401 (1 Xo).

18-10-101.  Legislative declaration « con- 18-10-105. Possession of a gambling
stniction. device or record.
18-10-102.  Definitions. 18-10-106. Gambling information.
18-10-103.  Gambling - professional gam- 18-10-107. Gambling premises.
bling - offenses. 18-10-108. Exceptions.

18-10-104.  Gambling devices - gambling
records ¢ gambling pro-
ceeds.

18-10-101. Legislative declaration - construction. (1) li is declared to be
the policy ofthe general assembly, recognizing the close relationship between
professional gambling and other organized crime, to restrain till persons from
seeking profit from gambling activities in this state: to restrain all persons
from patronizing such activities when conducted for the profit of any person;
to safeguard the public against the evils induced by common gamblers and
common gambling houses; and at the same time to preserve the freedom



Alaska State Legislature
Housft

P.0. BOX V
State Capitol
Cfhidad Baes Juneau, Alaska 99811

MEMORANDUM

TO: House State Affairs Committee Members

FROM: Representative H.A. "Red””Boucher, Chair
House State Affairs

DATE: January 23, 1990

RE: HB 232

You will recall the House State Affairs Committee held two
hearings on HB 232 last session. The following summarizes
the testimony and comments from those hearings:

Testimony
1. Rick Lauber, Pacific Seafood Processors Association

Stated he received unsolicited Fax advertising which he
opposes. His concern, however, related to situations
where fish processors sell to brokers by Fax. Would they
be violating the provisions in HB 232?

Commercial solicitation under HB-232 means unsolicited
electronic or telephone transmission. The process used by
Mr. Lauber was unsolicited, however, it seemed appropriate
and legitimate.

Companies which have a business relationship with a

customer could easily receive the customer®s permission

to, and in the future, use the customer®s Fax for un—

solicited advertisements. The real problem was

unsolicited, unwanted transmissions and this included
-"mautomatic dialing machines.



Julie Barney. staff New York Assembly

Similar legislation was pending before the New York
Assembly. Ms Barney indicated that the costs and losses
incurred to the recipient of "junk™ Fax transmission was
the impetus behind the legislation.

Ms Bapney testified that she believed companies which had
a business relationship with a customer could easily
receive the customer®s permission to use the customer®s
machine for unsolicited, advertisements from the company.

Anne Parr. Direct Marketing Association (DMA)

Supported HB 232. She testified that DMA deleted” any
person from the national mailing lists who wished to be my
Neremoved®.

Ms Darr said the DMA had established a special task force
look into unsolicited Fax transmissions. She testified
that DMA was urging and supporting a regulatory approach
to unsolicited Fax transmissions.

Luis Marquez. Direct Advertising

Testified against HB 232. Mr. Marquez indicated that his
business sent Fax advertising to 2,000 Fax machines
throughout Alaska.

Mr. Marquez discussed his policy for Fax transmissions. He
stated he did not sell his database list and that he had
only received complaints from 1 to 2 percent of his
customers. Mr. Marquez indicated he did not believe Fax
advertising had become a problem in Alaska.

Mr. Marquez testified he believed the industry should be
self-policing. -

Robert Mintz, Assistant Attorney General

Testified that national studies showed that people
generally did ™not voice their objections to unsolicited
transmissions. Those studies showed that only 1 out of 26
dissatisfied customers on average would actually take the
time to communicate a complaint to a company.

oM. Mintz testified that he believed it was better public
policy to stop a problem before it became a widespread.
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DeHartand Darr

Comments prepared by Anne Darr _
|

Inc has represented the direct marketing industry

DeHart and Darr Associates,
in the state legislatures for twenty years.

On behalf of the Direct Marketing Association (DMA) we thank Chairman Boucher
and each member of the State Affairs Committee for the opportunity to

share our views with you regarding House Bill 232.

The members of DMA bring you goods and services, manufactured and offered by
others, through direct mail advertising and telecommunications.

We have 3,000 companies nationwide and we employ millions of Americans.

it possible for any American, including the elderly and the handicapped,
or metropolitan areas, and have access to goods and

We make
Maybe in the future - by fax.

to live alone, in rural
services by phone and by mail.

the DMA has been particularly responsive to consumer needs as
DMA and its president, Jonah

As an industry,
anc helpful business people.

well as to these of our member companies.
Gitlitz, believe in being responsible, ethical,

For example,
in 1971. This means

1. DMA instituted the Mail Preference Service (MPS)
that any American can send his/her name and address to MPSand be

deleted from national mailing lists. It isinteresting tonotethat
more people have asked to get ON lists than to get off.

2. DMA instituted the Telephone Preference Service (TPS) in 1978. This
means that any person can send his/her telephone number to TPS and be

deleted from national telephone calling lists.

We have not taken any steps regarding facsimile transmission as yet. That 1is

because it is so new and such an exploding and innovative communication

channel, that we have not been able to develop a responsible position as

yet. We have been able to identify only a few examples of marketers using

fax at thistime.

plan toreview the fax Issue during 1989 - so that we can report to
learned and what we recommend.

DMA does
our lawmakers, what we have

you,
in the approach of any

In the meantime, we urge restraint in your approach --
state legislature.

DeHart and Darr Associates, Inc 13GO Becvct lyRoad Suite 201 McLean, Virginia 22101 703 448-1000



FAX may turn out to bs the best and the most efficient way to do business -
I*
or it may turn out to the the worst!
ii
Until we can determine together who is using,fax and who might use fax, we urge
you to REGULATE, not ban.

DMA"s proposal at this time is this:
1. prohibit fax UNLESS 1

a. it is between two persons or entities who have a previous relationship
OR

b. the fax connection occurs between the hours of 6 pm and 9 am, local
time
AND

c. any faxor agrees, and indeed establishes an inhouse system and procedure,
to delete the name of any faxee, upon request.

DMA believes this solves your problen to curb any runaway abuses and gives you a
vehicle to amend when more facts about FAX are available.

Finally, we would like to mention that the exploding technological aspects of
facsimile should not be ignored.

1. "regular" paper is now available

2. a new "gizmo" is on the market this month which enables anyone with a
fax to attach it and this means that any other person desiring to fax
to him or her will need an "access" number

Sometimes, 50£ of a problem solves itself as the invention 1s perfected.
Thank you for the opportunity to communicate with the Alaska legislature!

ITf you have further questions, please contact Margaret Gottlieb

Director of State Legislative Affairs
Direct Marketing Association (DMA)
(in Washington)

at 202 347 1222



Alaska State Legislature

HOUSE OF REPRESENTATIVES

Official Business P.O. Box_V
State Capitol
Juneau, Alaska 99811

TO: Julie Barney
(518) 455-4380 FAX

FROM: Dennis J. Burns
(907) 465-2186 FAX

DATE: April 21, 1989

Attached FYl transcript APSC meeting in Cordova.

Regarding the FAX legislation, do you have statistics/data
showing frequency of consumer complaints for both FAX and

automatic dialing-announcing devices? If so, could you send
that information?
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Number 294

LUIS MARQUEZ, FAX Direct Advertising, ANCHORAGE, spoke

against HB 232. He discussed his business venture, which
sent fax advertising to a data base of 2,000 fax machines
throughout Alaska. He discussed his policy for fax

transmissions, the process he used when faxing advertising,
and the positive aspects of this type of business. He said
that he did not sell his data base list, and that he had
only received complaints from 1-2% of his data base, which
he then removed from his list. Mr. Marquez did not think
that faxing advertising had become a problem in Alaska. He
talked about the negative ramifications of HB 232 to his
business.

Number 398

Rep. Finkelstein commented that he was concerned with the
number of people who could begin operating this type of
business in the future. He said he Dbelieved in
preventative legislation before a problem got out of hand.

Number 410

Mr. Marquez remarked that only two companies from Alaska
would be sending faxes to the Lower 48, and perhaps only on
a once-a-month type basis. He said that his list received
something from him once or twice a week, at the most. He
commented this was important for his target marketing. Mr.
Marquez stated that he believed the provisions 1in HB 232
should be a self-policing action by the 1industry, not a
statute by the state.

Number 433

ROBERT MINTZ, Assistant Attorney General, Consumer
Protection Agency, Department of Law, ANCHORAGE, spoke in
support pjr HB 232. He said that national studies showed
that for every complaint made to a company, 26 _people were
dissatisfied but did not voice their complaintHe said if
this were applied to Mr. Marquez®™ testimony, it would mean
more people were unhappy with the service than were coming
forward to say so. Mr. Mintz said that some people used
their fax machines at night, and there was a direct cost to
the recipient of a junk fax. He discussed the use of fax
versus the use of a telephone or mail system. Mr. Mintz
discussed the legislation being proposed in other states.

Number 481
Mr. Marquez restated that a fax transmittal was a phone

call, and a fax transmission via phone line and a phone
call were one and the same. He talked about the negative

HOUSE STATE AFFAIRS -12- 04725789



aspects of banning the use of fax machines. He proposed a
that there be a study of this issue in Alaska for at least
a year.

Number 495

Mr. Mintz added that he agreed there appeared to be a wide
use of fax advertising. He said that he believed it was
better public policy to stop a problem before it became a
widespread problem. He  talked about the negative
perception of unsolicited ads, either by mail, telephone or
fax machine.

Number 513

Mr. Marquez said that he did not believe his business was
tying up a person®s time, because a machine was being used
after hours.

Number 526

Rep. Finkelstein asked Mr. Mintz to explain the perception
of the number of complaints and how it was interpreted by
some to be a larger group.

Number 531

Mr. Mintz restated that, in a number of studies done 1in the
past, it was the perception that consumer behavior showed
that only 1 out of 26 dissatisfied customers on average
would actually take the time to communicate a complaint to
a company.

Number 542

Rep, Finkelstein asked Mr. Mintz what the level of funding
was™in the”proposed House budget for consumer protection.

Number 547

Mr. Mintz said that he believed it was essentially the same
as the current fiscal year, which was $324,000.

Number 549

Rep. Finkelstein asked Mr. Mintz, in the area of
unsolicited advertising, did Mr. Mintz feel that his
division was able to follow up on complaints in that area,
or would those complaints have to be dropped because of
lack of staff.

Number 554

Mr. Mintz said that the area of complaint mediation had

HOUSE STATE AFFAIRS -13- 04/25/89



been cut by over 80% the Jlast few years because of
elimination of those offices in Anchorage and Juneau. He
said that the division was more directed towards law
enforcement action in selected cases.

Number 569

Chairperson Boucher noted that HB 232 would be held over
for further discussion at a time unspecified.

Chairperson Boucher recessed the meeting at 10;02 a.m.
until a call of the chair. The meeting was called back to
order at 12:03 p.m. by Chairperson Boucher.

Number 584
Chairperson Boucher read SB 144.
Number 591

MILTON LENTZ, Chief Right-of-Way of Land Acquisitions for
the Department of Transportation/Public Facilities
(DOT/PF), JUNEAU, spoke in support of SB 144. He explained
that SB 144 would change Title 34, Chapter 60, of the
relocation assistance act to ~conform with the 1987
amendments of the Service Transportation Uniform Relocation
Act. He discussed the technical changes made by Congress
in 1987. Mr. Lentz talked about the zero fiscal note, but
noted that the program would cost the federal government
about $50,000 per year to meet these new requirements. He
said that the cost would be spread over $180 million and
would be nominal. He noted that the changes in the statute
included the minimums changing to maximums and the benefit
amounts. He gave examples of these changes.

Rep. Hanley asked if SB 144 included changes for
businesses”.

Number 641

Mr. Lentz talked about the payments that would apply to
businesses going out of business that could not be
relocated, or businesses held in lieu. Mr. Lentz said that
the DOT/PF already used the particular process as set out
in SB 144 on federal aid projects by statutory authority of
federal requirements.

Rep. MacLean moved that SB 144 pass out of committee with
individual recommendations. There being no objection, SB
144 passed: 3 DO PASS, 1 NO RECOMMENDATION.

There being no further business, the meeting was adjourned
at 12:09 p.m.
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Number 423

Rep. Boucher indicated that he would be pleased to have
additional co-sponsors for both resolutions.

Number 445
Rep. Boucher read HB 232.
Number 455

BOB HERRON, Legislative Aide to Rep. Hoffman, JUNEAU, spoke
as the sponsor of HB 232. He explained HB 232, and noted
that there were currently no laws in any state that dealt
with this issue. He added that there were five states that
were considering legislation at this time.

Number 474

Rep. Hanley said that she had reviewed this 1issue and that
she appreciated the foresight of Rep. Hoffman  for
introducing HB 232.

Number 479

Rep. MaclLean asked 1if HB 232 provided for solicitation
only, that it did not include ordering or purchase of goods
via facsimile.

Number 483

Mr. Herron said that HB 232 was 1intended to limit
unsolicited "junk"™ Fax transmissions; it was not intended
to preclude businesses from conducting affairs necessary to
operate with their clients and customers. He noted that
this 1issue was very new. Mr. Herron said HB 232 was a
right to privacy versus freedom of speech issue.

Number 516

RICK LAUBER, Pacific Seafood Processors Association, (PSPA)
JUNEAU, was neutral regarding HB 232. He said that he

received unsolicited Fax advertising, which he opposed. He
discussed the difference between wunsolicited mail and
unsolicited Fax transmissions. Mr. Lauber noted that PSPA

used the facsimile machine for several purposes, from
signing orders to communicating with their operations
throughout Alaska, as well as offering product to their

customers. Mr. Lauber was concerned that a fish processor
selling to brokers via Fax machine would be harassed under
the provisions of HB 232. He said that 1if this concern

could not be addressed in HB 232, he would rather have HB
232 pass as it was and they (the processors) would run the
risk of complaints being filed against PSPA"s members.

HOUSE STATE AFFAIRS -9- 04/06/89



Number 542

Rep. Hanley asked if PSPA used the Fax transmissions for
their orders or for product sales.

Number 545
Mr. Lauber clarified that they used the Fax to solicit

orders and sales. He explained the process they used with
sales, orders, final contracts, and the Fax machine.

Number 559 -

Rep. Hanley, clarified that commercial solicitation ™eant
unsolicited .electronic or telephone transmission. She
concurred that the process used by Mr. Lauber was

unsolicited, yet that it seemed appropriate and legitimate.
She was concerned if this activ y was covered or if it was
prohibited under HB 232.

Number 564°

Mr. Lauber said that it was almost as though one who was in
the business of brokering, there could be an implication
that there was consent to be solicited.. He noted several
different arguments vrelated to this issue and other
industries-

Number 599

JULIE BARNEY, NEW YORK, spoke 1in support of HB 232. She
noted, that the New York assembly had drafted similar
legislation to HB 232. She: discussed the reasons this
issue was addressed in New York, and the costs and losses
that could be incurred to the recipient of "junk™ Fax
transmissions. She noted the potential problems of
companies which provided private Fax numbers to businesses
for unsolicited transmissions.

Number 626

Mr. Herron concurred with Ms. Barney®"s remarks that this
problem had not hit Alaska yet, but that the 1industry
needed to be aware of the possible abuse and consequences
of abuse of the Fax transmission system.

Number 632
Rep. Boucher discussed his experience with computer
networking and the growth of the telecommunications

industry. He noted that there needed to be a balance with
electronic media and the right to privacy.

HOUSE STATE AFFAIRS -10- 04/06/89



TAPE 50, SIDE B

Number 005

Ms. Barney commented that she believed HB 232 was heading
in the right direction,because it prohibited the
unsolicited transmission of facsimiles. She said she

believed that companies which had a business relationship
with a customer could easily vreceive the customer®s
permission to, in the future, use the customer®s machine
for unsolicited advertisements from the company. She noted
that the real problem was unsolicited, unwanted
transmissions. She commented on automatic dialing machines
and about the legislation that was enacted in New York last
year.

Number-043 _—

Rep; Boucher said he would 1like to see the New York
legislation that dealt with automatic dialing machines.

Number 053

ANNE DARR, Direct Marketing Association (DMA), VIRGINIA,
spoke in support of HB 232. She explained the purpose and
membership of DMA-,: and the Mail Preference Service (MPS)

began byl DMA. She said MPS deleted any person in America
from -the national ma 1-ing lists. She noted that the
Telephone Preference Service (TPS) was instituted in 1978
which did the same service as MPS, only with telephone
numbers. She said that DMA had not taken any steps
regarding facsimile transmissions. Ms. Darr said DMA had
established a special task force to look 1into Fax
transmission abuses, and-said they hoped to have a report
available at the end of 1989, She said DMA was urging and
supporting a regulatory approach to unsolicited facsimile
transmissions. She discussed the regulatory proposal. She
also discussed the vrapid changes occurring 1in the Fax
industry.

Number 143

Rep. Boucher asked Ms. Darr about  "Mr. Fax™  from
California.

Number 150
Ms. Darr said that Mr. Fax was a member of DMA. She said

that Mr. Fax faxed during nighttime hours a one-page
solicitation about a special purchase of facsimile paper.

HOUSE STATE AFFAXitS -il- 04/06/89



Number 158

Rep. Boucher exchanged Fax numbers with Ms. Barney and Ms.
Darr. He asked for their numbers so they could transmit
information about this issue.

Number 269

Rep.*....Boucher noted that...there would be amendments offered
for HB 232,. and he assigned HB 232 to a subcommittee. He

assigned Rep. MacLean. to .chair the subcommittee. He will
assign others in the.future.

#HB 45"- .

Number 2S8

‘0. Boucher read SSHB 45.
towflber 304

LISA MCLAREN, Legislative Aide for Rep. Koponen, JUNEAU,
spoke as the sponsor of SSHB 45. She read the sponsor-®s
statement from Rep. Koponen (ltem 3 in committee Dbill
packets).

Number. 328 -

SALLY SMITH,;. Division of .Retirement and Benefits, JUNEAU,
spoke.to SSHB 45. She noted that there would be a small
fiscal 1mpact because there were only two people who
qualified for the provisions of SSHB 45. She noted that
the only thing -.that would, be. .out of sync would be the two
people 1in the system that were vested with only three
years. ; -

Number 338 - _ .
Rep. Spohnholz asked how many years state employees needed
to vest.

Number 341

Ms. Smith said that state employees eligible for Public
Employees Retirement System (PERS) needed five years to
vest. Ms. Smith clarified that 1if SSHB 45 said "five
years"™ instead of "three,"™ the two people would not be
allowed benefits as they would not be vested 1in the
program. She noted that the two people each had a total
aggregate of three year"s service.

Number 346

Ms. MclLaren said that Rep. Koponen would not have a problem
with a provision that allowed the provision of SSHB 45 to
be taken off the books after a particular date.
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§ 45.50.470 Trade and Commerce § 45.50.471
Sec. 45.50.470. [Repealed, & 1 ch 246 SLA 1970.]

Sec. 45.50.471. Unlawful acts and practices, (&) Unfair methods
of competition and unfair or deceptive acts or practices in the conduct
of trade or commerce are declared to be unlawful.

Ib) The terms "unfair methods ofcompetition’and "unfair or decep—
tive acts or practices””include, but are not limited to, the following
acts:

(D fraudulently conveying or transferring goods or services by
representing them to be those of another;

(2 falsely representing or designating the geographic origin of
goods or services;

(3 causing a likelihood of confusion or misunderstanding as to the
source, sponsorship, or approval, or another person 3 affiliation, con—
nection, or association with or certification of goods or services;

(@ representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do
not have or that a person has a sponsorship, approval, status, affilia—
tion, or connection chat the person does not have;

(5) representing that goods are oviginal or new ifthey are deterio—
rated, altered, reconditioned, reclaimed, used, secondhand, or seconds;

(6) representing that goods or services are of a particular standard,
quality, or grade, or that goods are of a particular style or model, if
they are of another;

(7) disparaging the gouds, services, or business of another by false
or misleading representation of fact;

(8) advertising goods or services with intent not to sell them as
advertised;

(9) advertising goods or services with intent not to supply reason—
able expectable public demand, unless the advertisement prominently
discloses a limitation of quantity;

(10) making false or misleading statements of fact concerning the
reasons for, existence of, or amounts of price reductions;

(11) engaging in any other conduct creating a likelihood of confu—
sion or of misunderstanding and which misleads, deceives or damages
a buyer or a competitor in connection with the sale or advertisement
of goods or services;

(12) using or employing deception, fraud, false pretense, falseprom—
ise, misrepresentation, or knowingly concealing, suppressing, or
omitting a material fact with intent that others rely upon the conceal —
ment, suppression or omission in connection with the sale or adver—
tisement of goods or services whether or not a person has in fact been
misled, deceived or damaged:

(13) failing to deliver to the customer at the time ofan installment
sale of goods or services, a written order, contract, or receipt setting

295



§ 45.50.471 A laska Statutes § 45.50.471

out the name and address of the seller and the name and address of
the organization that the seller represents, and all of the terms and
conditions of the sale, including a description of the goods or services,
which shall be stated in readable, clear, and unambiguous language;

(14) representing that an agreement confers or involves rights,
remedies or obligations which it does not confer or involve, or which
are prohibited by law;

(15) knowingly making false or misleading statements concerning
the need for parts, replacement, or repair service;

(16) misrepresenting the authority ofa salesman, representative or
agent to negotiate the final terms of a consumer transaction;

(17) basing a charge far repair in whole or in part on a guaranty or
warranty rather than on the actual value of the actual repairs made
or work to be performed on the item without stating separately the
charges for the work and the charge for the guaranty or warranty, if
any;

(18) disconnecting, turning back or resetting the odometer ofa ve—
hicle to reduce the number of miles indicated;

(19) using a chain referral sales plan by inducing or attempting to
induce a consumer to enter into a contract by offering a rebate, dis—
count. commission, or other consideration, contingent upon the hap—
pening of a future event, >n the condition that the consumer either
sells, or gives information or assistance for the purpose of leading to a
sale by the seller of the same or related goods;

(20) selling or offering to sell a right of participation in a chain
distributor scheme;

(21) selling, falsely representing or advertising meat, fish or poul —
try which has been frozen as fresh food:

(22) failing to comply with AS 45.02.350;

(23) failing to comply with AS 45.45.130 - 45.45.240;

(24) counseling, consulting or arranging for future services relating
to the disposition ofa body upon death whereby certain personal prop-
erty. notincluding cemetery lots and markers, will be furnished or the
professional services of a funeral director or embalmer will be fur-
nished. unless the person receiving money or property deposits the
money or property, and money or property is received, within five
days of its receipt, in a trust in a financial institution whose deposits
are insured by an instrumentality ofthe federal government designat-
ing the institution as the trustee as a separate trust in the name only
of the person on whose behalf the arrangements are made with a
provision that the money or property may only be applied to the pur-
chase of designated merchandise or services and should the money or
property deposited and any accrued interest not be used for the pur-
poses intended on the death of the person on whose behalf the ar-
rangements are made, all money or property in the trust shall become

1

par', of that person’s estate: upon demand by the person on whose
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§ 45.50.471 Trade and Commerce § 45.50.471

behalf the arrangements are made, all money or property in the trust
including accrued interest, shall be paid to that person; this para-
feraph does not prohibit the charging of a separate fee for consultation,
counseling or arrangement services ifthe fee isdisclosed to the person
making the arrangement; any arrangement under this paragraph
which would constitute a contract of insurance under AS 21 issubject

to the provisions of AS 21;

(25) failing to comply with the terms of the Alaska Gasoline Prod—

ucts Leasing Act (AS 45.50.800 —
(26) failing to comply with AS 4

ranties and mobile home parks;
(27) failing to comply with AS

45.50.850);
5.30 relating to mobile home war —

14.48.060<b) (13);

(28) dealing in hearing aids and failing to comply with AS 08.55.
(©) The unlawful acts and practices listed in Ib) of this section are in
addition to and do not limit the types of unlawful acts and practices

actionable at common law or und

(d) [Repealed, §21 ch 166 SLA

er other state statutes.
1978.1 82 ch 246 SLA 1970; am

81 ch 53 SLA 1974; am &1 ch 138 SLA 1974; am 81 ch 183 SLA
1975; am &2 ch 146 SLA 1976: am 83 ch 197 SLA 1976; am 83 ch

234 SLA 1976; am 821 ch 166 SLA
85 ch 64 SLA 1986; am 812 ch

Revisor’'s notes. — Paragraph <b)(24)
was enacted as (b)I23) and puragraph
<b)(25) was enacted as (b)(22). Renum-
bered in 1976.

Paragraph (b)(28) was enacted as
(b)(27). Renumbered in 1986.

Effect of amendments. — The first
1986 amendment added paragraph (26) of
subsection (b).

The second 1986 amendment added
paragraph (27) of subsection (b).

NOTES TO

This statute did not chill constitu-
tionally protected speech, where the
speech in question involved communica-
tions regarding alleged debts and thus fell
within the rubric of commercial speech,
which enjoys a lesser first amendment
protection than noncommercial speech.
State v. O'Neill Investigations, Inc., Sup.
Ct. Op. No. 2053 (File Nos. 4109. 4165>,
609 P.2d 520 (1980).

Subsection la) not vague. — The
words of subsection «ai of this section have
a "well-defined" meaning in the area of
trade regulation and are therefore not
vague. State v. O'Neill Investigations.
Inc.. Sup. Ct. Op. No. 2053 (File Nos
4109. 4165'. 609 P.2d 520 <1980)

29

197S; am 85ch 15 SLA 1986; am
131 SLA 1986)

The third 1986 amendment added para-
graph (28) of subsection Ib).

Legislative history reports. — For re-
port on ch. 216, SLA*1971 'FCCS 2d HCS
CSSB 252), see 1970 House Journal Sup-
plement 10. following p. 713 of the 1970
House Journal: for report of the confer-
ence committee, see either 1970 House
Journal, p. 1546. or 1970 Senate Journal,
p. 129%.

DECISIONS

Two elements must be proved to es-
tablish a prima fucie case of unfair or
deceptive nets or practices under the
act: (li that the defendant is engaged in
trade or commerce: and i J>that in the con-
duct of trade or commerce, an unfair act or
practice has occurred. State v. O'Neill In-
vestigations. Inc.. Sup. Ct, Op. Ng, 2Us3
iFile Nos. 4109. 4165'. 609 V4 520
*ii>80*

When net or practice is deceptive or
unfair. — An act or practice is deceptive
<runfair it it has the capacity or tendency
to deceive. Stale v O'Neill Investigations.
Inc.. Sup. (@ Op. No 2053 'File Nos.
1109. U65i. <19 P2d '20 0980>

7
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Actual injury as a result of the de-
ception is not required. State v. O'Neill
Investigations, Inc.. Sup. Ct. Op. No. 2053
(File Nos. 4109. 4165). 609 P.2d 520
(1980).

Intent to deceive need not be
proved. State v. O'Neill Investigations,
Inc., Sup. Ct. Op. No. 2053 (File Nos.
4109. 4165), 609 P.2d 520 (1980).

Testimony of consumers that they
were misled is sufficient to sustain a
prima facie case of unfair and deceptive
practices. State v. O'Neill Investigations.
Inc.. Sup. Ct. Op. No. 2053 (File Nos.
4109, 4165). 609 P.2d 520 H980).

Prima facie case. — In a consumer
protection action, a prima facie case is
presented when the plaintiff establishes
that the defendant engaged in trade or
commerce and in the course of that busi-
ness committed an unfair act or practice.
State v. Grogan. Sup. Ct. Op. No. 2356
(File No. 5199, 628 P.2d 570 (1981).

An act or practice need not be de-
ceptive to be unfair. State v. O'Neill In-
vestigations, Inc., Sup. Ct. Op. No. 2053
(File Nos. 4109, 4165). 609 P.2d 520
(19801

Unfairness will be determiped by a
variety of factors, including: (1) whether
the practice, without necessarily having
been previously considered unlawful, of-
fends public policy as it has been estab-
lished by statutes, the common law, or
otherwise — whether, in other words, it is
within at least the penumbra of some
common law, statutory, or qther estab-
lished concept of unfairness; i 2 whether it
is immoral, unethical, oppressive, or
unscrupulous; >3) whether it causes sub-
stantial injury to consumers or competi-
tors or other businessmen. Stale v. O'Neill
Investigations. Inc.. Sup. Ct. Op. NQ. 2053
(File Nos. 4109. 165>, 609 P.d 520
.19801.

Similarity to federal law. — The pro-
hibition in this section against "unfair
methods of competition and unfair or de-
ceptive acts or practices in the conduct of
trade or commerce" is substantially simi-
lar to that contained in section a.a.it) ol
the Federal Trade Commission Act. 15
US.C ~ I5ia.il> .Matanuska .Maid. Inc.
v. Slate. Sup. Ct. tip. No. 2223 (File Nos.
1640. 46111 620 I' 21 ;.-2 iI'".SO

Vandalizing a customer's property
is an unfair trade act within the meaning
of this ".-ction State v. Grogan, miii. ft.
lip. No. 2356 -File No "™1*$» 62» P/id 570
.1981>

Deceptive and unfair acts bv collec-

Alaska Statutes
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tion agencies. — Threats by debt collec-
tion agencies of imminent legal action
when no such action is actually contem-
plated is a deceptive act or practice. State
v. O'Neill Investigations. Inc., Sup. Ct.
Op. No. 2053 .File Nos. 4109. 4165). 609
P.2d 520 (1980).

Harassment of debtors by telephone
calls to them, their relatives or their em-
ployers constitutes an unfair act or prac-
tice. State v. O'Neill Investigations, Inc..
Sup. Cl. Op. No 2053 .File Nos. 4109,
4165). 609 P.2d 520 11960).

A misrepresentation by a debt collec-
tion agency that failure to pay an alleged
debt will result in impairment of one's
credit rating has been held to be an unfair
and deceptive act or practice. State v.
O'Neill Investigations, Inc.. Sup. Ct. Op.
No. 2053 iFile Nos. 4109. 4165), 609 P.2d
520 (19S0).

The use by collection agencies of
simulated legal documents or collection
forms labelled "Final Demand Before
Legal Action" when no legal action is in
fact taken constitutes a deceptive act.
State v. O'Neill Investigations, Inc.. Sup.
Ct. Op. No. 2053 (File Nos. 4109. 4165),
609 P.2d 520 (1980).

Article not applicable to sale of real
property.

See note under this eatchiine following
the article analysis. State v. First Nat'l
Bank. Sup., Ct. Op. No. 2591 (File Nos.
5006. 5107) 660 P.2d 406 11982).

Investigation of acts violating both
this article and article 4 of chapter. —
Although it does not necessarily follow
that an act which violates the Unfair
Trade Practices and Consumer FiOtectinn
Act, AS 45.30.171 — 45.50.561 would also
violate the Restraint of Trade Act. AS
4550.562 — 45.50.596. if an act does vio-
late both statutes, an investigation pursu-
ant to AS 45.30.495 would be appropriate.
Matanuska Maid. Inc. v. State. Sup. Ct.
Op. No. 2223 tFile Nos 4640. 16411 620
P.2d 132 .19501.

Since the bidding and pricing activities
under investigation could have con-
ceivably Incited some essential element of
an AS 45.iit.562 violation, which is
Alaska's equivalent oft lie Sherman Act.
15i’S.C ; 1€l seq. it was upurnpnate
for llie slate lo investIgate as well the pn»-
-ilile violation of this -ectinn which is
Alaska's equivalent ol the Federal fr.xie
Commission Act. 15 US.C. > Il el seq.
Mal.llillska Maid, Inc v Slate, Sup. ClI
4 No. 222 ( File Nos 46 111. loll'. (20
o i (
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Quoted in Swenson Trucking & Exca-
vating, Inc. v. Truckweld Equip. Co., Sup.
Ct. Op. No. 2008 (File No. 4288), 604 P.2d
1113 1190).

Collateral references 32 Am. Jur.
2d, False Pretenses. 5 1 et seq.; 37 Am.
Jur. 2d. Fraud and Deceit, S 41 et seq. 35
CJ.S. False Pretenses S 11; J7 CJ.S.
Fraud S 154: 37 C.J.S. Fraudulent Con-
veyances S 4609.

Cited in O'Neill Investigations. Inc. v.
lllinois Employers Ins., Sup. Cl. Op. No.
2444 (File No. 4429). 636 P.2d 1170
(1981).

vertising or tales practices. 50 ALR3d
1008.

Scope and exemptions of state deceptive
trade practice and consumer protection
acts. 89 ALR3d 399.

Practices forbidden by state deceptive

Validity, construction, and effect of .40 hractice and consumer protection
state legislation regulating or controlling oo ALR3d 449

"bait-and-switch" or "disparagement” ad-

Sec, 45.50.472. Junk telephone calls, (a) Making a junk tele-
phone call without the prior written consent of the person called is
unlawful.

(b) In this section "junk telephone call" means a telephone call
made for the purpose of advertising through the use of a recorded
advertisement.

(c) The provisions of AS 45.50.481 — 45,50.561 apply to this sec-
tion. (S 1 ch 17 SLA 1978)

Sec. 45.50.4S0. [Repealed, & 1 ch 246 SLA 1970.]

Sec. 45.50.481. Exemptions. Nothing in AS 4550471 —
45.50.561 applies to

(1) an act or transaction regulated under laws administered by the
state, by a regulatory board or commission except as provided by AS
45.50.471(b)(27), or officer acting under statutory authority of the
state or of the United States, unless the law regulating the act or
transaction does not prohibit the practices declared unlawful in AS
45.50.471;

(2) an act done by the publisher, owner, agent, or employee of a
newspaper, periodical or radio or television station in the publication
or dissemination of an advertisement, when the owner, agent or em-
ployee did not have knowledge of the false, misleading or deceptive
character of the advertisement or did not have a direct financial inter-
est in the sale or distribution of the advertised product or service;

(8) an act or transaction regulated ui.der AS 21.36 or AS 06.05 or a
regulation adopted under the authority of those chapters. iS 2 ch 246
SLA 1970: am $$ 2. 3 ch 53 SLA 1974: am } 6 ch 64 SLA 1986)

Effect of amendments. — The 1986  15.0l). ITtihilgT*" and in paragraph i.li
intendment in paragraph ill -atbstituted  smsiimtecl "a regulation adopted" for
"a" fur any" preceding Yegulntorv board"  any legululiOlis nromulgated” and in-
and in-erted "except as provided bv AS  -Pried “(tie" preceding "authority "
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NOTES TO

Applicability of paragraph (1) ex-
emption. — Paragraph il' nfihis section
exempts only those acts or transactions
which are the subject of ongoing, careful
regulation. Matanuska Maid. Inc. V.
State, Sup. Ct. Op. No. 2223 (File Nos.
46-10, 464D, 620 P.2d 162 (1980).

Unfair acts or practices are exempt un-
der paragraph il) of this section only
where the business is both regulated and
unfair acts and practices are prohibited.
Matanuska Maid. Inc. v. State, Sup. Cl.
Op. No. 2223 (File Nos. 4640. 4641). 620
P.2d 182 (1980L

The exemption contained in paragraph
(l) of this section was not intended to
apply to acts proscribed by the Alaska Re-
straint of Trade Act, AS 45.50.562 —
45.,50.596. Matanuska Maid. Inc. v. State,
Sup. Ct. Op. No. 2223 (File Nos. 4640,
4641), 620 P.2d 182 (19S0).

Since the Restraint of Trade Act, AS
4550.562 — 45.50.596, does not regulate
the dairy industry within the meaning of
paragraph (1) of this section, the exemp-

Collateral references. — Scope and
exemptions of state deceptive trade prac-

Sec. 45.50.490. [Repealed.

Alaska Statutes

chh

§ 45.50.495

DECISIONS

tion does not apply. Matanuska Maid. Inc.
v. State, Sup. Ct. Op. No. 2223 (Fiie Nos.
4640, 4641), 620 P.2d 182 (1980).

Mere regulation under a separate
and distinct statutory schem(i satisfies
only one prong of paragraph (1) of this
section: unfair acts and practices are ex-
empt from the purview of the act only
where the business is both regulated else-
where and'the unfair acts and practices
are therein prohibited. State v. O'Neill In-
vestigations, Inc., Sup. Ct. Op. No. 2053
(File Nos. 4109. 4165), 609 P.2d 520
(1980).

This article embraces independent
debt collection practices. — See note
under this catchline following the article
analysis.

Article not applicable to sale of real
property.

See note under this catchline following
the article analysis. State v. First Nat'l
Tank, Sup. Ct. Op. No. 2591 (File Nos.
5006, 5107). 660 P.2d 406 (1982).

tice and consume,- protection acts.
Al,R3d 39%.

24S SLA 1970.1

Sec. 45.50.491. Regulations. The attorney general, in accordance

with the Administrative Procedure Act (AS 44.62), may adopt regula-
tions interpreting and forms necessary for administering the provi-
sions of AS 45.50.471 — 45.50.561. (§ 2 ch 246 SLA 1970; am S 4 ch
53 SLA 1974)

Sec. 45.50.495. Investigative power of attorney general, la) If
the attorney general has cause to believe that a person has engaged
in, is engaging in or is about to engage in. a deceptive trade practice
under AS 45.50.471. the attorney general may

(1) request the person to file a statement or report in writing, under
oath, on forms prescribed by the attorney general, setting out all facts
and circumstances concerning the sale or advertisement of property
by the person, and other information considered necessary;

(2) oxamine under oath any person in connection with the sale or
advertisement of property:

<3lexamine property or sample of the property, record, book, docu-
ment. account or paper that the attorney general considers necessary:

301)
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(4) make true copies of records, books, documents, accounts, or pa-
pers examined under (3) of this subsection which may be offered in
evidence in place of the originals in actions brought under AS
45.50.471 — 45.50.561; and

(5) under an order of the superior court, impound samples of prop-
erty which are material to the investigation and retain the sample
until proceedings undertaken under AS 45.50.471 — 45.50.561 are
completed.

(b) The attorney general, in addition to other powers conferred by
this section, may issue subpoenas to require the attendance of wit-
nesses or the production of documents or other physical evidence, ad-
minister oaths, and conduct hearings to aid an investigation or in-
quiry. Service of an order or subpoena shall be made in the same
manner as a summons in a civil action in the superior court. tS 5ch 53
SLA 1974)

NOTES TO DECISIONS

Investigation of acts violating both
article 3 and article 4 of chapter. —
Although it does not necessarily follow
that an act which violates the Unfair
Trade Practices and Consumer Protection
Act. AS 4550.471 — 45.50.561. would
also violate the Restraint of Trade Act, AS
4550.562 — 45.50.596. if an act does vio-
late both statutes, an investigation pursu-
ant to this section would be appropriate.
Matanuska Maid. Inc. v. State, Sup. Cl.
Op. No. 2223 (File Nos. 4640. 4641). 620
P.2d 132 (1980).

Since the bidding and pricing activities
under investigation could have con-
ceivably lacked some essential element of
an AS 4550562 violation, which is

Alaska's equivalent of the Sherman Act.
it was appropriate for the state to investi-
gate as well the possible violation of AS
45.50.471, which is Alaska's equivalent of
the Federal Trade Commission Act. 15
U.S.C. S41 et seq, Matanuska Maid, Inc.
v. State, Sup. Ct. Op. No. 2223 tFile Nos.
4640. 4641), 620 P.2d 162 il980).

The state cannot be expected to know
with certainty the exact nature of a sus-
pected violation. This uncertainty is the
very reason for conferring precomplaint
investigatory authority on the attorney
general. Matanuska Maid. Inc. v, State.
Sup. Ct. Op. No. 2223 >File Nos. 4640.
46411, 620 P.2d 182 (1960).

Sec. 45.50.500. [Repeeled, S 1 ch 246 SLA 1070.]

Sec. 45,50.501. Restraining prohibited acts, (a) When the attor-
ney general has reason to believe that a person has used, is using, or is
about to use an act or practice declared unlawful in AS 45.50.471, and
that proceedings would be in the public interest, the attorney general
may bring an action in the name of the state against the person to
restrain by injunction the use of the act or nractice. The action may be
brought in the superior court in the judicial district in which the
person resides or is doing business or has the person's principal place
of business in Alaska, or. with the consent of the parties, in any other
judicial district in the state.

'h) The court may make additional orders or judgments that are
necessary to restore to any person in interest any money or property.
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real or personal, which may have been acquired by means of an act or
practice declared to be unlawful by AS 45.50.471. (§ 2 ch 246 SLA

1970)

NOTES TO DECISIONS

Article not applicable to sales of real
property. — The scope of the consumer
protection act does not enlarge to include
sales of real property when suit is insti-
tuted by the state even though this sec-
tion contains no limitation to “goods or
services" comparable to that in such sec-
tions as AS 45.50.561(6) or AS 4550.-

Collateral references. — Validity of
express statutory grant of power to state

531(a). State v. First Nat'l Bank, Sup. Ct.
Op. No. 2591 iFile Nos. 5008, 5107>. 660
P.2d 406 11982). See note from this case
following article analysis.

Cited in State v. Grogan, Sup. Ct. Op.
No. 2356 (File No. 5199'. 628 P.2d 570
(1981).

to seek, or to court to grant, restitution of
fruits of consumer fraud. 59 ALK3d 1222.

Sec. 45.50.510. [Repealed, § 1 ch 246 SLA 1970.1

Sec. 45.50.511. Assurances of voluntary compliance. In the ad-
ministration of AS 45.50.471 — 45.50.561, the attorney general may
accept an assurance of voluntary compliance with respc-ct to any act or
practice considered to be violative of AS 45.50.471 — 45.50.561 from a
person who has engaged or was about to engage in such an act or
practice. The assurance shall be in writing and shall be filed with and
is subject to the approval of the superior court in the judicial district
in which the alleged violator resides or is doing business or has the
principal place of business in Alaska. The assurance of voluntary com-
pliance is not considered an admission of violation for any purpose.
Matters closed in this way may at any time be reopened by the attor-
ney general for further proceedings in the public interest, under AS
45.50.501. (8 2 ch 246 SLA 1970)

Sec. 45.50.521. When information and evidence confidential
and nonadmissible. (a) IRepealed, $ 6 ch 53 SLA 1974.1

(b)  Subject to the provisions of AS 45.50.501(a), the attorney gen-
eral may not make public the name of a person alleged to have com-
mitted an act or practice declared unlawful in AS 45.50.471 during an
investigation conducted by the attorney general under AS 45.50.471
— 45.50.561, nor are the records of investigation or intelligence infor-
mation of the attorney general obtained under AS 45.50 471 —
+15.50.561 considered public records available for inspection by the
general public. However, the attorney general is not prevented from
issuing public statements describing or warning of a course of conduct
or a conspiracy which constitutes or will constitute an unlawful act or
practice, whether on a local, state, regional, or national basis. ;" 1 ch
'246 SLA 1970; am S 6 ch 53 SLA 19741
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Sec. 45.50.531. Private and class actions, (a) A person who pur-
chases or leases goods or services and thereby suffers an ascertainable
loss of money or property, real or personal, as a result of another
person's act or practice declared unlawful by AS 45,50.471, may bring
a civil action in the judicial district in which the seller or lessor re-
sides or has the principal place of business or is doing business, to
recover actual damages or $200, whichever is greater. The jury or, if
the action is tried without a jury, the judge may, in cases of wilful
violation, award up to three times the actual damages sustained, and
in all cases the court may provide equitable relief it considers neces-
sary or proper.

<) A person entitled to bring an action under this section may,
after investigation by and approval of the attorney general, if the
unlawful act or practice has caused similar injury to numerous other
persons similarly situated and if the person adequately represents the
similarly situated persons, bring an action on behalf of the person and
other similarly injured and situated persons to recover actual dam-
ages. A person planning to bring an action under this subsection shall
first submit to the attorney general a copy of the proposed complaint,
and the person may not file the complaint in court without the attor-
ney general’s approval. In an action brought under this subsection,
the court may in its discretion order, in addition to damages, injunc-
tive or other equitable relief.

fc) Upon commencement of an action brought under this section the
clerk of the court shall mail a copy of the complaint or other initial
pleading to the attorney general and, upon entry of an order or judg-
ment in the action, shall mail a copy of the order or judgment to the
attorney general.

id) In an action brought by a person under this section, the court
may award, in addition to the relief provided in this section, reason-
able attorney fees and costs.

() A permanent injunction or final judgment against a person
against whom an action was initiated under AS 45.50.501 is prima
facie evidence in an action brought under this section that the person
used or employed an act or practice declared unlawful by AS
45.50.471.

if) A person may not commence an action under this section more
than two years after the person discovers or reasonably should have
discovered that the loss resulted from an act or practice declared un-
lawful by AS 45.50.471.

q) If the court finds for the defendant in an action brought under
this section, it may award the defendant an amount equal to the
actual costs and attorney fees the defendant incurred in the defense.

)1 .Manufacturers or suppliers of merchandise, the fault of which is
the basis for the action under this chapter, are liable for the damages
assessed to or suffered by retailers charged under this chapter. 1$ 2 ch
246 SLA 1970; am ¢ 1 ch 225 SLA 1976)
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NOTES TO DECISIONS

Opportunity to t. ire technical plead-
ing deficiency. — Although defendant is
a New Jersey corporation with its princi-
pal place of business in Ohio and plaintiffs
failed to set forth in their amended com-
plaint the essential allegation that defen-
dant was "doing business” in Alaska
within the meaning of subsection (ai of
this section, dismissing the claim on the
basis of this technicality was inappropri-
ate; leave to amend the complaint should
have been granted in order to afford the

Collateral references. — Consumer
class action based on fraud or misrepre-
sentations. 53 ALR3d 534.

plaintiffs the opportunity to cure their
technical pleading deficiency. Shooshan-
ian v. Dennis E. Wagner, Borden, Inc.,
Sup. Ct. Op. No. 2747 (File Nos. 6841,
6874), 672 P.2d 455 (1983).

Applied in Swenson Trucking & Exca-
vating, inc. v. Truckweld Equip. Co., Sup.
Ct. Op. No. 2008 (File No. 4288). 604 P.2d
1113 (1980); State v. First Nat'l Bank,
Sup. Op. No. 2591 (File Nos. 5006,
5107), P.2d 406 (1982).

Reasonableness of offer of settlement
under state deceptive trade practice and
consumer protection acts. 90 ALR3d 1350.

Right to private action under state con-
sumer protection act. 62 ALR3d 169.

Sec. 45.50.541. Nonnegotiability of consumer paper, (a) If a
contract for sale or lease of consumer goods or services on credit en-
tered into between a retail seller and a retail buyer requires or in-
volves the execution of a promissory note or instrument or other evi-
dence of indebtedness of the buyer, the note, instrument or evidence of
indebtedness shall have printed on its face the words "consumer pa-
per," and the note, instrument or evidence of indebtedness with the
words "consumer paper” printed on it is not a negotiable instrument
within the meaning of the U liform Commercial Code (AS 45.01 — AS
45.09).

(b) Notwithstanding the absence of such a notice on a note, instru-
ment or evidence of indebtedness arising out ofa consumer credit sale
or consumer lease as described in this section, an assignee of the
rights of the seller or lessor is subject to all claims and defenses of the
buyer or lessee against the seller or lessor arising out of the sale or
lease. An agreement to the contrary has no effect in limiting the
rights of a consumer.

(c) The assignee’s liability under this section may not exceed the
amount owing to the assignee at the time the claim or defense is
asserted against the assignee. (S 2 ch 246 SLA 1970)

NOTES TO DECISIONS

Stated in Bondix Home Systems v.
«Jo"sop, Sup. Ct. Op. No. 2503 (File Nos.
6087. 6110'. 644 P.2d 843 «1082*.
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§ 45.50.542 Trade and

Commerce § 45.50.561

Sec. 45.50.542. Waiver. A waiver by a consumer of the provisions
of AS 45.50.471 — 45.50.561 is contrary to public policy and is unen-
forceable and void. (8 7 ch 53 SLA 1974)

Sec. 45.50.545. Interpretation.

In interpreting AS 45.50.471 due

consideration and great weight should be given the interpretations of
15 U.S.C. 45(a)(1)  5(a)(1) of the Federal Trade Commission Act).

(S S ch 53 SLA 1974)

NOTES TO

The Federal Fair Debv Practices
Act. 15 USC. 8§ 1692 (Supp. 1977),
expands already existing Federal Trade
Commission jurisdiction over unfair or de-
ceptive acts and practices of collection
agencies; it is not written on a clean slate.
The Federal Trade Commission's prior ex-
ercise of jurisdiction in this area is enti-

DECISIONS

tied to great weight, and leads to the con-
elusion that the new act merely supple-
ments the old. State v. O'Neill Investiga-
tions. Inc.. Sup. Ct. Op. No. 2053 (File
Nos. 4109, 4165), 609 P.2d 520 (1980).

Quoted in Matanuska Maid, Inc. v.
State, Sup. Ct. Op. No. 2223 (File Nos.
4640, 46411 620 P.2d 182 (1980).

Sec. 45.50.551. Penalties, (a) A person who violates the terms of
an injunction or restraining order issued under AS 45.50.501 shall
forfeit and pay to the state a civil penalty of not more than $25,000 per
violation. For the purposes of this section, the superior court in a
judicial district issuing an injunction retains jurisdiction, and the
cause shall be continued, a.nd in these cases the attorney general
acting in the name of the state may petition for recovery of the penal-
ties.

(b) In an action brought under AS 45.50.501, if the court finds that
a person is using or has used an act or practice declared unlawful by
AS 45.50.471, the attorney general, upon petition to the court, may
recover, on behalf of the state, a civil penalty of not more than $5,000
per violation.

(c) [Repealed, $ 21 ch 166SLA 1978.1(8 2 ch 246 SLA 1970; am § 9
ch 53 SLA 1974; am S 21 ch 166 SLA 197S)

Sec. 45.50.561. Definitions. In AS 45.50.471 — 45.50.561

(1)  "advertising” includes the attempt directly or indirectly by pub-
lication. dissemination, solicitation, endorsement or circulation, dis-
play in any manner, including solicitation or dissemination by mail,
telephone or door-to-door contacts, or in any other way. to induce
directly or indirectly a person to enter or not enter into an obligation
or acquire title or interest in any merchandise or to increase the con-
sumption of it or to make a loan;

'2i "cemetery lot" means a lot, plot, space, grave, niche, mauso-
leum. crypt, vault or columbarium, used or intended to be used for the
interment, of human remains:
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(3) "chain distributor scheme" means a sales device whereby a per-
son, upon condition that the person make an investment, is granted a
license or right to solicit or recruit for profit one or more additional
persons who are also granted a license or right upon condition of
making an investment and may further perpetuate the chain of per-
sons who are granted a license or right upon the condition of invest-
ment; a limitation as to the number of persons who may participate, or
the presence of additional conditions affecting eligibility for the li-
cense or right to solicit or recruit or the receipt of profit from these
does not change the identity of the scheme as a chain distributor
scheme; as used in this paragraph, "investment” means acquisition,
for a consideration other than personal services, of tangible or intangi-
ble property, and includes but is not limited to franchises, business
opportunities and services; "investment” does not include sales dem-
onstration equipment and materials furnished at cost for use in mak-
ing sales and not for resale;

(4) "consumer” means a person who seeks or acquires goods or ser-
vices by lease or purchase;

(5) "dealing in hearing aids” has the meaning given in AS
08.55.200;

(6) "documentary material” means the original or a copy of a book,
record, report, memorandum, paper, communication, tabulation, map,
chart, photograph, mechanical transcription, or other tangible docu-
ment or recording, wherever situate;

(7) "examination” of documentary material includes the inspection,
study, or copying of the material, and the taking of testimony under
oath or acknowledgment in respect of documentary material or copy of
it;

(8) "fresh” means a condition of food which has never been frozen;

(9) "hearing aid” has the meaning given in AS 08.55.200;

(10) "knowingly” means actual awareness of the falsity or decep-
tion, but actual awareness may be inferred where objective manifesta-
tions indicate that a person acted with actual awareness:

(11) "seconds" means manufactured items having ilaws or consist-
ing of a standard quantity or quality less than the manufacturer's
quality standard. (S 2 ch 246 SLA 1970; am 5 10 ch 53 SLA 1974; am
S 2ch 138 SLA 1974; am § 13 ch 107 SLA 19S4; am § 13 ch 131 SLA
1986)

Hevisor's notes. — lleorpanized in amendment added the definition of "ceme-
1984 ami 1986 to alphabetize the defined tery lot."
terms. The 1986 amendment added paragraphs

Effect of amendments. — The 1984 i5i and 9i.
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