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IN  T H E  H O U S E B Y  T H E  J U D I C I A R Y  C O M M I T T E E

H O U S E  B I L L  NO. 192 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to a b s e n t e e  b a l l o t s ,  to c e r t a i n

c o u r t  o r d e r s  r e g a r d i n g  e l e c t i o n s ,  a n d  to the g o v e r­

n o r ' s  p o w e r  to a p p o i n t  l e g i s l a t o r 1!

B E  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A .

*  S e c t i o n  1. AS 1 5 . 2 0 . 0 8 1 ( d )  is a m e n d e d  to read:

(d) U p o n  r e c e i p t  of a n  a b s e n t e e  b a l l o t  b y  m a i l ,  t he v o t e r ,  in

the p r e s e n c e  of a n o t a r y  p u b l i c ,  c o m m i s s i o n e d  o f f i c e r  of t he a r m e d

f o r c e s  i n c l u d i n g  the N a t i o n a l  G u a r d ,  d i s t r i c t  j u d g e  or m a g i s t r a t e ,  

U n i t e d  S t a t e s  p o s t a l  o f f i c i a l ,  r e g i s t r a t i o n  o f f i c i a l ,  or o t h e r  p e r s o n  

q u a l i f i e d  to a d m i n i s t e r  o a ths, m a y  p r o c e e d  to m a r k  t he b a l l o t  in

s e c r e t ,  to p l a c e  the b a l l o t  i n  t he s m a l l  e n v e l o p e ,  to p l a c e  the s m all

e n v e l o p e  in the l a r g e r  e n v e l o p e ,  a n d  to s i g n  the v o t e r ' s  c e r t i f i c a t e  

o n  t he b a c k  of t he l a r g e r  e n v e l o p e  i n  t h e  p r e s e n c e  of a n  o f f i c i a l  

l i s t e d  in  this s u b s e c t i o n  w h o  s h a l l  s i g n  as a t t e s t i n g  o f f i c i a l  a n d  

s h a l l  d a t e  the s i g n a t u r e .  If n o n e  of t h e  o f f i c i a l s  l i s t e d  in  this 

s u b s e c t i o n  is r e a s o n a b l y  a c c e s s i b l e ,  a n  a b s e n t e e  v c t e r  s h a l l  s i g n  a n d  

d ate t he v o t e r ' s  c e r t i f i c a t e  in  the p r e s e n c e  of [HAVE T H E  B A L L O T  

W I T N E S S E D  BY] two p e r s o n s  o v e r  the a ge o f  18 y e a r s , w h o  s h a l l  s i g n  as 

w i t n e s s e s  an d  a t t e s t  to the d a t e  o n  w h i c h  the v o t e r  s i g n e d  the c e r t i f­

i ca t e  in  t h e i r  p r e s e n c e ,  and, in  a d d i t i o n ,  t he v o t e r  s h a l l  p r o v i d e  the 

c e r t i f i c a t i o n  p r e s c r i b e d  in A S  0 9 . 6 3 . 0 2 0 .

* Sec. 2. AS 1 5 . 2 0 . 5 1 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

a n  e f f e c t i v e  d a t e . "

(b) If the c o urt c o n c l u d e s  that it is n o t  p o s s i b l e  to d e t e r m i n e
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w h e t h e r  c e r t a i n  b a l l o t s ,  p a r t s  of b a l l o t s ,  or  m a r k s  f o r  c a n d i d a t e s  on  

b a l l o t s  are v a l i d  o r  to w h i c h  c a n d i d a t e  o r  d i v i s i o n  o n  the q u e s t i o n  or

p r o p o s i t i o n  th e  v o t e  s h o u l d  be a t t r i b u t e d ,  a n d  t hat t h e s e  b a l l o t s ,  if 

c o u n t e d ,  c o u l d  c h a n g e  the o u t c o m e  of a n  e l e c t i o n ,  t he c o u r t  s h all 

e n t e r  j u d g m e n t  s e t t i n g  a s i d e  t he a c t i o n  of t he d i r e c t o r  on r e c o u n t  a n d  

o r d e r i n g  a n e w  e l e c t i o n .  T he d i r e c t o r  s h a l l  s c h e d u l e  a s p e c i a l  e l e c­

t i o n  to be h e l d  not m o r e  t h a n  90 day s  a f t e r  t he d a t e  of t he c o u r t ' s  

o r d e r  a n d  the d i r e c t o r  s h a l l  s u p e r v i s e  th e  e l e c t i o n  in  t he g e n e r a l  

m a n n e r  p r e s c r i b e d  b y  this title. If a n  o r d e r  f o r  a n e w  e l e c t i o n  u n d e r  

t h i s  s u b s e c t i o n  r e s u l t s  i n  the o f f i c e  of a l e g i s l a t o r  b e i n g  u n f i l l e d ,  

t h e g o v e r n o r  s h a l l  a p p o i n t  a p e r s o n  q u a l i f i e d  to h o l d  the o f f i c e  to 

s e r v e  in  that o f f i c e  u n t i l  the r e s u l t s  of  t he n e w  e l e c t i o n  a r e  c e r­

t i f i e d  a nd the s u c c e s s o r  t a kes office.i c e . ^ >  ~ ~
p

Sec. 3. AS  1 5 . 2 0 . 5 6 0  is a m e n d e d  to read: £ =v«£'-y

Sec. 1 5 . 2 0 . 5 6 0 .  J U D G M E N T  O F  COURT. T h e  j u d g e  s h a l l  p r o n o u n c e  

j u d g m e n t  on  w h i c h  c a n d i d a t e  wa s  e l e c t e d  or  n o m i n a t e d  a n d  w h e t h e r  the 

q u e s t i o n  or p r o p o s i t i o n  w a s  a c c e p t e d  o r  r e j e c t e d .  T h e  d i r e c t o r  s h all 

i s s u e  a n e w  e l e c t i o n  c e r t i f i c a t e  to c o r r e c t l y  r e f l e c t  the j u d g m e n t  of 

the court. If the c o u r t  d e c i d e s  that the e l e c t i o n  r e s u l t e d  i n  a tie 

v o t e ,  t he d i r e c t o r  s h a l l  i m m e d i a t e l y  p r o c e e d  to d e t e r m i n e  the e l e c t i o n  

by lot as is p r o v i d e d  by  law. If the c o u r t  d e c i d e s  tha t  no  c a n d i d a t e  

w a s  d u l y  e l e c t e d  or n o m i n a t e d ,  the j u d g m e n t  s h a l l  be tha t  the c o n­

t e s t e d  e l e c t i o n  be set a s i d e  a n d  that a n e w  e l e c t i o n  be held. T he

d i r e c t o r  shall s c h e d u l e  a s p e c i a l  e l e c t i o n  to be  h e l d  n o t  m o r e  t h a n  90 

d a y s  a f t e r  the d a t e  of the c o1 " t 1s o r d e r  a nd the d i r e c t o r  s h a l l  s u p e r­

v i s e  the e l e c t i o n  in the g e n e  .1 m a n n e r  p r e s c r i b e d  by  this title. If 

an o r d e r  for a n e w  e l e c t i o n  u n d e r  this s u b s e c t i o n  r e s u l t s  i n  t he 

o f f i c e  of a l e g i s l a t o r  b e i n g  u n f i l l e d ,  the g o v e r n o r  s h a l l  a p p o i n t  a 

p e r s o n  q u a l i f i e d  to h o l d  the o f f i c e  to s e r v e  in t hat o f f i c e  u n t i l  the

192 - 2 - H B019 2 A
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r e s u l t s  of  the n e w  e l e c t i o n  a re c e r t i f i e d  a n d  the s u c c e s s o r  t a k e s  

o f f i c e , T h e  p r o v i s i o n s  of this s e c t i o n  a n d  A S  1 5 . 2 0 . 5 4 0  a nd 1 5 . 2 0 . 5 5 0  

a re no t  i n t e n d e d  to l i mit o r  i n t e r f e r e  w i t h  t he p o w e r  of  the l e g i s l a­

tur e  to j u d g e  t he e l e c t i o n  a nd q u a l i f i c a t i o n s  of its m e m b e r s .

*  Sec. 4 /  T h i s  A c t  t a k e s  e f f e c t  J a n u a r y  1, 1990.
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ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY
RECEIVED

JAN 2 h d j

P.O . Bon Y. Stale Capitol 
Juneau, Alaska 99811-3100 

Mail Slop 3100 
(907) 465-3991

January 24, 1989

MEMORANDUM

TO: Representative Peter Goll

FROM: Karen O a k l e y ^ *
Legislative Analyst

RE: Procedures for Resolving "Failed" Elections to State Legislatures
Research Request 89.137

You asked what constitutional and statutory provisions guided the procedures 
that were followed in resolving the extremely close race for House District 
13, Seat A. In that election, the results of a recount were appealed to the 
Alaska Supreme Court, which set aside the results and ordered a new election. 
The temporary vacancy thereby created in the House was recently filled by 
appointment by the Governor. You asked why this case was handled as it was and 
how a similar case would be handled in other states.

This memo explains the constitutional and statutory provisions that guided the 
procedures followed in the most recent election for representative for House 
District 13, Seat A. A second memorandum to follow next week will describe how 
a similar situation would have been handled in other states.

THE 1988 ELECTION FOR THE REPRESENTATIVE FOR HOUSE DISTRICT 13, SEAT A

House District 13, which includes east Anchorage, is served by two 
representatives, both elected at large. In the 1988 General Election, Democrat 
David Finkelstein and Republican W.E. "Brad" Bradley vied for Seat 13-A in what 
turned out to be a very close election. A brief chronology of subsequent 
events follows:

After the General Election, the Division of Elections certified 

Finkelstein as the winner based on counts of 3,549 votes for 
Finkelstein and 3,546 votes for Bradley, a three vote margin.

At Bradley's request, a recount was conducted. The Division of 

Elections then certified Bradley as the winner based on counts of 
3,563 votes for Bradley and 3,554 votes for Finkelstei> a nine 
vote margin.

Upon certification of Bradley as the winner, Finkelstein filed an 

appeal with the Alaska Supreme Court.



The Alaska Supreme Court referred the appeal to Superior Court 

Judge Joan Katz as a Special Master. Judge Katz concluded that 
because of various errors relating to the counting of ballots, the 
election should be set aside and a new election held.

The Alaska Supreme Court reviewed the findings of Judge Katz. 

They remanded the case to the director of the Division of Elections 
with specific instructions regarding the counting of certain of t.hp 
challenged ballots.-1' Nine absentee votes, which were found to be 

illegally cast and which had not been commingled, were to be 
deducted from.the totals of the candidates for whom they were 
cast. After deducting these nine votes, a provisional winner was 
to be declared. The director was then to deduct, based on a 
proportionate formula, 51 illegally counted but commingled ballots 
from the totals of the candidates. If the provisional winner 
remained the winner after deduction of these 51 ballots, the 
director was to certify the provisional winner as the winner. If 
the provisional winner did not remain the winner, the director was 
ordered to promptly hold a new election.

The director of the Division of Elections recounted the ballots as 
ordered by the court. After the first step in the recount process, 
Bradley was declared the provisional winner; after the second step, 
Finkelstein was the winner. Because the provisional result was 
overturned, a new election was ordered. Due to federal election 
requirements, a new election cannot be held any sooner than late 
March or early April.

On January 17, 1989, Governor Steve Cowper appointed Democrat Ann 

Spohnholz to the House District 13-A seat until a new election 
can be held and a winner declared.

On January 18, 1989, the House voted 27 to 12 that the Governor's 

appointee was qualified to be seated pending a new election.

Representative Go'll
January 24, 1989
Page 2

CONSTITUTIONAL AND STATUTORY PROVISIONS

This section discusses the constitutional and statutory provisions which 
determined the procedures followed in the present case involving the House 
District 13-A seat. Two topics are of concern: What procedure is followed
when the results of a recount in a legislative race are appealed? What 
procedure is followed when there is a vacancy in the legislature because the 
results of an election have been set aside by court order?

1A copy of the court order is attached.



Appeal of a Recount of a Legislative Election

Because Finkelstein won the General Election by a margin of only three votes, 
Bradley was authorized, pursuant to AS 15.20.430, to request that the Division 
of Elections conduct a recount. When the results of that recount showed that
Bradley was the winner, Finkelstein had two options for appealing certification
of the recount result: Pursuant to AS 15.20.510, he could appeal to the Alaska 
Supreme Court, or, pursuant to AS 15.20.520, he could appeal to the Alaska 
House of Representatives.

The authority for appeal of a recount to the House is found in Article II,
Section 12 of the Alaska Constitution, which states that the houses of each
legislature are the judge of the election and qualification of its members. 
There is no similar constitutional right to appeal a recount of a legislative 
election to the courts; that right is found only in statute. Presumably, the 
1960 legislature, which passed both AS 15.20.510 and AS 15.20.520, wished to 
provide two options for candidates and other citizens to appeal results of a 
recount.

Finkelstein chose to appeal to the Alaska Supreme Court. AS 15.20.510 
specifies the duties and powers of the court in considering the appeal of a 
recount as follows:

. . . The inquiry in the appeal shall extend to the questions
whether or not the director has properly determined what bal­
lots, parts of ballots, or marks for candidates on ballots
are valid, and to which candidate . . .  the vote should be
attributed. The court shall enter judgement either setting 
aside, modifying, or affirming the action of the director on 
the recount.

The court order of January 11, 1989, which remanded the case back to the 
Division of Elections with specific instructions, essentially "set aside" the 
prior certification of the recount by the director.

Representative Goll
January 24, 1989
Page 3

Procedure for Filling Legislative Vacancies Due to a "Failed" Election

Article II, Section 4 of the Alaska Constitution addresses vacancies in the 
legislature. It provides:

A vacancy in the legislature shall be filled for the unexpired 
term as provided by law. If no provision is made, the gover­
nor shall fill the vacancy by appointment.



Alaska Statutes 15.40.320 - 15.40.470 set forth the procedures to be followed 
when filling certain types of legislative vacancies. For the purposes of the 
Election Code, "vacancy" is defined in AS 15.60.010(34). This statute 
provides that a

'vacancy' exists in an office when the person elected or 
appointed to the office resigns, retires, dies, is recalled, 
is rejected by majority vote on the question at an election,
is convicted of a corrupt practice, is removed by impeachment,
or is expelled.

The type of vacancy that was created in the House of Representatives when the 
court set aside the results of the recount for House District 13, Seat A does 
not appear to be covered by the Election Code. Since no provision is made in 
law for filling this type of legislative vacancy, the constitution provides 
that the governor shall fill the vacancy by appointment.

For the types of legislative vacancies specified in AS 15.60.010(34), 
confirmation by a majority of the members of the political party of the 
predecessor in the same house as the predecessor is required pursuant to AS 
15.40.330(a). In the present case, confirmation by the full house was 
apparently not required by statute. Article II, Section 12 of the Alaska 
Constitution provides, however, that

. . . Each [house] is the judge of the election and qualifi­
cations of its members and may expel a member with the
concurrence of two-thirds of its members. . .

Thus, the vote of the house "confirming" the Governor's appointment of Ann 
Spohnholz to fill the vaeancy until another election can be held was within 
the prerogative of the house to be "judge of the election and qualifications 
of its members."

Representative Goll
January 24, 1989
Page 4

I hope you find this information useful. If you need additional information, 
please let me know.

Attachment
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O FFIC E  O F T H E  G O V E R N O R DIVISION OF ELECTIONS 

P.O. BOX AF
JUNEAU. ALASKA 99811-0105 
PHONE (907) 465-4611

J a n u a r y  31, 1989

T h e  H o n o r a b l e  F e t e r  G o l l  
A l a s k a  S t a t e  R e p r e s e n t a t i v e  
P. 0. B o x  A V  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  Goll:

T h e  w o r k  d r a f t  o f  a b i l l  r e l a t e d  t o  a b s e n t e e  b a l l o t s ,  c o u r t  
o r d e r e d  ele c t i o n s ,  a n d  t h e  g o v e r n o r’s p o w e r  t o  a p p o i n t  
l e g i s l a t o r s  w a s  p r e s e n t e d  t o  t h e  D i v i s i o n  of E l e c t i o n s  for 
o u r  r e v i e w  a n d  r e c o m m e n d a t i o n s ,  in o r d e r  t h a t  t h e y  m i g h t  be 
c o n s i d e r e d  p r i o r  t o  t h e  b i l l  b e i n g  i n t r o d u c e d .  I a p p r e c i a t e  
t h e  o p p o r t u n i t y  a f f o r d e d  u s  t o  p a r t i c i p a t e  in t h i s  p rocess.

T h e  s c o p e  of o u r  c o m m e n t s  is l i m i t e d  t o  t h e  p r o v i s i o n s  of 
t h e  d r a f t  bi l l  r e l a t i n g  d i r e c t l y  to  o u r  r e s p o n s i b i l i t i e s  for 
i m p l e m e n t a t i o n  a n d  g e n e r a l  a d m i n i s t r a t i o n  of  t h e  e l e c t i o n  
p r o c e s s .  W e  o f f e r  n o  s u g g e s t i o n s  or c o m m e n t s  r e l a t i v e  t o  
t h e  p o w e r  of t h e  l e g i s l a t u r e  t o  j u d g e  t h e  e l e c t i o n  o r  
q u a l i f i c a t i o n s  of i t s  m e m b e r s ,  a c t i o n s  t a k e n  b y  t h e  courts, 
o r  a u t h o r i t y  of t h e  G o v e r n o r  t o  fill v a c a n c i e s  b y  
a p p o i n t m e n t ,  as t h e s e  i s s u e s  a r e  b e y o n d  t h e  s c o p e  o f  o u r  
a u t h o r i t y  or e x p e r t i s e .

I h o p e  t h a t  t h e  c o m m e n t s  e n c l o s e d  are h e l p f u l  t o  y o u  a n d  
y o u r  c o m m i t t e e .  P l e a s e  feel f r e e  to c o n t a c t  m e  i f  I o r  a 
m e m b e r  o f  m y  s t a f f  c a n  b e  o f  f u r t h e r  a s s i s t a n c e .

S i n c e r e l y ,

D i r e c t o  

E n c l o s u r e s

01-A2LH
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D i v i s i o n  o f  E l e c t i o n s  
S a n d r a  J. S t o u t  

D i r e c t o r

J a n u a r y  31, 1 9 8 9

" A n  A c t  r e l a t i n g  t o  a b s e n t e e  b a l l o t s ,  t o  c e r t a i n  c o u r t  
o r d e r s  r e g a r d i n g  e l e c t i o n s ,  a n d  t o  t h e  g o v e r n o r ' s  p o w e r  t o  
a p p o i n t  l e g i s l a t o r s . "

T h e  d r a f t  b i l l  a t t e m p t s  t o  a d d r e s s  t h e  i s s u e s  t h a t  w e r e  
r a i s e d  d u r i n g  t h e  s u i t  b r o u g h t  b e f o r e  t h e  S u p r e m e  C o u r t  
r e l a t i v e  t o  t h e  1988 G e n e r a l  E l e c t i o n  f o r  H o u s e  D i s t r i c t  13, 

S e a t  A.

S e c t i o n s  1 a n d  2 d e a l  w i t h  t h e  S u p r e m e  C o u r t ' s  r u l i n g  in 
F i n k e l s t e i n  v. Stout, et. a l . .
by t w o  wi t n e s s e s,.who.each s i g n e d  o n  a d i f f e r e n t  d ate. T h e  
c o u r t  r u l e d  t h a t  t h e s e  b a l l o t s  shaulda,not^havei:b e e n  c o u n t e d ♦ 
T h e s e  s e c t i o n s  a r e  d e s i g n e d  t o  c l a r i f ^ 1 s .. 
c e r t i J ; i b a t ^ i ^ t.to.>be-signed^in-the ..preseri<3 e-af- t h e  
w i t n e s s e s ,  a n d  t h a t  t h e  w i t n e s s e s  s i g n  t h e i r  a t t e s t a t i o n  at 
t he sa m e  time, a n d  place. A s  i n d i c a t e d  in t e s t i m o n y  
p r e s e n t e d  at t h e  H o u s e  J u d i c i a r y  h e a r i n g  o n  J a n u a r y  25,
1989, w e  b e l i e v e  t h a t  a s t a t u t o r y  r e m e d y  is n o t  n e c e s s a r y  to 
s a t i s f y  t h e  r e q u i r e m e n t s  o f  t h e  c o u r t ' s  ruling. W e  s u g g e s t  
t h a t  the r e m e d y  c o u l d  b e  a c c o m p l i s h e d  a d m i n i s t r a t i v e l y  
t h r o u g h  a r e - d e s i g n  of t h e  f o r m s  u s e d  f o r  b y  m a i l  v o t i n g ,  
a n d  t h r o u g h  c l a r i f i c a t i o n  o f  t h e  i n s t r u c t i o n s  p r o v i d e d  to  
v o t e r s  a n d  t h e  w i t n e s s e s  a s  p a r t  of  t h e  b y  m a i l  b a l l o t  
pack e t .  A t t a c h e d  a r e  s a m p l e s  o f  t h e  k i n d s  o f  m o d i f i c a t i o n s  
w h i c h  c o u l d  b e  m a d e  w h i c h  w o u l d  s a t i s f y  t h e  c o u r t ' s  ruling.

O u r  m a j o r  c o n c e r n  w i t h  t h e  w o r d i n g  o f  S e c t i o n  1 i n  t h e  w o r k  
draft, is t h a t  w h i l e  t h e  r e q u i r e m e n t s  a r e  m a d e  v e r y  clear, 
t h e y  a l s o  c r e a t e  a potentialLJlraine field'' o.ff..oppprtunities 
for v o t e r s  o r  t h e i r  w i t n e s s e s  t o  e r r  i n  c o m p l e t i n g  t h e i r  
forms, r e s u l t i n g  in t h e  v o t e r s '  b a l l o t s  n o t  b e i n g  c o u n t e d .  
R e q u i r i n g  t h a t  w e  p r o v i d e  t h r e e’ d i f  f e r e n t  - p l a c e s“Wh-are 
d i f f e r e n t  i n d i v i d u a l s  m u s t  w r i t e  in a date, m a y  c a u s e  m o r e  
con f u s i o n ,  r a t h e r  t h a n  less, o n  t h e  p a r t  of v o t e r s  and t h e i r  
w i t n e s s e s .  A s  b r o u g h t  o u t  in t h e  S u p r e m e  C o u r t  t e s t i m o n y ,  
b y  d i s p l a y i n g  t h r e e  d i f f e r e n t  l i n e s  o n  w h i c h  d a t e s  c a n  b e  
written, it c o u l d  b e  c o n s t r u e d  o r  i n t e r p r e t e d  b y  t h e  v o t e r s



a n d  t h e i r  " c i v i l i a n "  w i t n e s s e s  t h a t  d i f f e r e n t  d a t e s  a r e  
a c t u a l l y  p e r m i s s i b l e .

I f  t h e  l e g i s l a t u r e  d e e m s  it a d v i s a b l e  t o  p r o v i d e  
c l a r i f i c a t i o n  in s t a t u t e s  in a d d i t i o n  t o  a d m i n i s t r a t i v e  
r e m e d i e s  a l r e a d y  c o n t e m p l a t e d ,  w e  w o u l d  s u g g e s t  
s i m p l i f i c a t i o n  w i t h i n  the w o r k  d r a f t  w o r d i n g  o f  S e c t i o n  1 as 

follows:

S e c t i o n  1. A S  1 5 . 2 0 . 0 8 1 ( d )  is a m e n d e d  to r e a d :

(d) U p o n  r e c e i p t  of a n  a b s e n t e e  b a l l o t  b y  m a il, t h e  

v oter, in t h e  p r e s e n c e  o f  a n o t a r y  p u b l i c ,  c o m m i s s i o n e d  

o f f i c e r  o f  t h e  a r m e d  for c e s  i n c l u d i n g  t h e  N a t i o n a l  Gu a r d ,  

d i s t r i c t  j u d g e  o r  m a g i s t r a t e ,  U n i t e d  S t a t e s  p o s t a l  o f f i c i a l ,  

r e g i s t r a t i o n  o f f i c i a l , or  o t h e r  p e r s o n  q u a l i f i e d  t o  

a d m i n i s t e r  o a t h s ,  m a y  p r o c e e d  to m a r k  t h e  b a l l o t  in secr e t ,  

t o  p l a c e  t h e  b a l l o t  in t h e  s m a l l  e n v e l o p e ,  t o  p l a c e  t h e  

s m a l l  e n v e l o p e  in t h e  l a r g e r  envel o p e ,  and t o  s i g n  t h e  

v o t e r ' s  c e r t i f i c a t e  o n  t h e  b a c k  of  t h e  l a r g e r  e n v e l o p e  in 

t h e  p r e s e n c e  o f  a n  o f f i c i a l  l i s t e d  in th i s  s u b s e c t i o n  w h o  

s h a l l  s i g n  as  a t t e s t i n g  o f f i c i a l  and s h a l l  d a t e  t h e  

s i g n a t u r e .  I f  n o n e  o f  t h e  o f f i c i a l s  l i s t e d  in  t h i s  

s u b s e c t i o n  is r e a s o n a b l y  access i b l e ,  a n  a b s e n t e e  v o t e r  s h a l l  

s i g n  t h e  v o t e r ' s  c e r t i f i c a t e  in t h e  p r e s e n c e  o f  [ H A V E  T H E  

B A L L O T  W I T N E S S E D  BY] two p e r s o n s  o v e r  t h e  a g e  o f  18 yea r s ,  

w h o  s h all s i g n  a s  w i t n e s s e s  a n d  a t t e s t  to t h e  d a t e  o n  w h i c h  

t h e  v o t e r  s i g n e d  t h e  c e r t i f i c a t e  in t h e i r  p r e s e n c e ,  and, in 

a d d i tion, t h e  v o t e r  s h a l l  p r o v i d e  t h e  c e r t i f i c a t i o n  

p r e s c r i b e d  i n  A S  0 9 . 6 3 . 0 2 0 .

B a s e d  on t h i s  s u g g e s t e d  wo r d i n g ,  the D i v i s i o n ,  w o u l d  a l s o  
r e c o m m e n d  t h a t  S e c t i o n  2 r e l a t i n g  to  A S  1 5 . 2 0 . 2 0 3 ( b )  b e  
e l i m i n a t e d  a s  s u b s e c t i o n  (2 ) s u f f i c i e n t l y  a d d r e s s e s  t h e



i s s u e  o f  d e f i c i e n t  w i t n e s s i n g  a s  g r o u n d s  for n o t  c o u n t i n g  a 
b a l l o t  c a s t  b y  mail.

S e c t i o n s  3 a n d  4 p r o v i d e  f o r  t h e  c o n d u c t  of n e w  e l e c t i o n s  
s h o u l d  a n  e l e c t i o n  b e  s e t  a s i d e  b y  t h e  court. We  n o t e  t h a t  
t h e  g e n e r a l  w o r d i n g  o f  S e c t i o n  3 r e l a t i v e  to c o u r t  a c t i o n  in 
r e c o u n t  a p p e a l s  is c a r r i e d  f o r w a r d  i n  S e c t i o n  4 t o  p r o v i d e  
c o n f o r m i t y  r e l a t i v e  t o  c o u r t  o r d e r e d  e l e c t i o n s  as a r e s u l t  
o f  e l e c t i o n  c o n t e s t s .

T h e  D i v i s i o n  o f  E l e c t i o n s  r a i s e s  n o  o b j e c t i o n  t o  t h e  g e n e r a l  
c o n t e n t  o f  t h e s e  s e c t i o n s  e x c e p t  t h e  s t i p u l a t i o n  t h a t  t h e  
n e w  e l e c t i o n  b e  h e l d  w i t h i n  30 d a y s  o f  t h e  e l e c t i o n  order.
I n  p r a c t i c a l  t e r m s  t h i s  t i m e  f r a m e  w o u l d  be  v i r t u a l l y  
i m p o s s i b l e  to i m p l e m e n t .  O n e  o f  t h e  m a j o r  f a c t o r s  is t h e  
r e q u i r e m e n t  t h a t  A l a s k a  r e q u e s t  p r e c l e a r a n c e  f r o m  t h e  U n i t e d  
S t a t e s  D e p a r t m e n t  o f  J u s t i c e  p r i o r  t o  e n f o r c i n g  a n y  c h a n g e  
in e l e c t i o n  p r o c e d u r e  u n d e r  S e c t i o n  5 o f  t h e  V o t i n g  R i g h t s  
A c t  o f  1965, (42 U . S . C .  1 9 73, e t  s e q . ). S p e c i a l  e l e c t i o n s  
a r e  c o n s i d e r e d  c h a n g e s  i n  n o r m a l  p r o c e d u r e ,  a n d  a r e  
t h e r e f o r e  s u b j e c t  t o  t h i s  p r e c l e a r a n c e  r e q u i r e m e n t .  T h e  U. 
S. D e p a r t m e n t  of J u s t i c e  is a l l o w e d  60 d a y s  f o r  t h e i r  
r e v i e w .  W h i l e  e x p e d i t e d  p r e c l e a r a n c e  c a n  be r e q u e s t e d ,  
g r a n t i n g  of s p e c i a l  h a n d l i n g  is g r a n t e d  a t  t h e  d i s c r e t i o n  o f  
t h e  D e p a r t m e n t .  T h e r e f o r e ,  e v e r y  a t t e m p t  s h o u l d  b e  m a d e  t o  
a c c o m m o d a t e  t h e  60 d a y  p e r i o d .  T h a t  m e a n s  t h a t  t h e  p e r i o d  
o f  t i m e  b e t w e e n  t h e  o r d o r  c a l l i n g  f o r  a n e w  e l e c t i o n  a n d  
e l e c t i o n  d a y  is u s u a l l y  s o m e w h a t  l o n g e r  t h a n  60 d a y s  b e c a u s e  
d e c i s i o n s  r e g a r d i n g  a n y  s p e c i a l  p r o c e d u r e s  w h i c h  w i l l  b e  
n e c e s s a r y  in the c o n d u c t  o f  t h e  s p e c i a l  e l e c t i o n  m u s t  a l s o  
b e  a d d r e s s e d  in t h e  p r e c l e a r a n c e  r e q u e s t .

T h e  D i v i s i o n  w o u l d  r e c o m m e n d  t h a t  t h e  s e l e c t i o n  of  t h e  
a c t u a l  d a t e  r e m a i n  s o m e w h a t  d i s c r e t i o n a r y  in o r d e r  t h a t  t h e  
D i r e c t o r  c a n  a d e q u a t e l y  r e v i e w  t h e  s c o p e  of t h e  c o u r t ' s  
order, s e e k  legal c o u n s e l  r e g a r d i n g  a n y  s p e c i a l  p r o c e d u r e s  
w h i c h  m a y  be  n e c e s s a r y ,  a n d  t o  d e t e r m i n e  the t i m e  n e c e s s a r y  
t o  p r o v i d e  a d e q u a t e  p u b l i c  n o t i c e ,  p r e p a r e  a n d  d i s t r i b u t e  
e l e c t i o n  m a t e r i a l s ,  a n d  t o  a p p o i n t  a n d  t r a i n  e l e c t i o n  
p e r s o n n e l .

T h e  D i v i s i o n  w o u l d  r e c o m m e n d  t h e  f o l l o w i n g  r e l a t i v e  t o  t h e  
s c h e d u l i n g  of t h e  n e w  e l e c t i o n :

T h e  d i r e c t o r  s h a l l  p r o m p t l y  s c h e d u l e  a s p e c i a l  e l e c t i o n  

t o  b e  h e l d  not m o r e  t h a n  90 d a y s  a f t e r  the d a t e  of t h e  

c o u r t ' s  order, and t h e  d i r e c t o r  s h a l l  s u p e r v i s e  the e l e c t i o n  

in t h e  g e n e r a l  m a n n e r  p r e s c r i b e d  b v  t h i s  t i t l e .



F i n a l l y ,  w i t h  r e g a r d  t o  a n  e f f e c t i v e  d a t e  f o r  t h i s  b i l l  if 
it is i n t r o d u c e d ,  w e  n o t e  t h a t  t h e  D i v i s i o n  a n t i c i p a t e s  t h a t  
m a n y  o f  o u r  f o r m s  w i l l  h a v e  to  b e  r e v i s e d .  O u r  c u r r e n t  
s t o c k  o f  s u p p l i e s  a n d  f o r m s  w e r e  o r d e r e d  p r i o r  t o  t h e  1988 
s t a t e w i d e  e l e c t i o n s  i n  q u a n t i t i e s  e x p e c t e d  t o  l a s t  t h r o u g h  
D e c e m b e r  o f  1989, a t  w h i c h  t i m e  w e  w o u l d  b e g i n  d e s i g n  a n d  
o r d e r i n g  f o r  t h e  n e x t  m a j o r  e l e c t i o n  c y c l e .  B e c a u s e  n o  
s t a t e w i d e  e l e c t i o n s  a r e  a n t i c i p a t e d  f o r  t h i s  year, a n d  in 
o r d e r  t o  a v o i d  t h e  e x p e n s e  o f  t o t a l  r e p l a c e m e n t  o f  c u r r e n t  
s t o c k  at  t h i s  t i me, c o n s i d e r a t i o n  m i g h t  b e  g i v e n  t o  
p o s t p o n i n g  t h e  e f f e c t i v e  d a t e  for S e c t i o n  1 u n t i l  J a n u a r y  1, 
1990.
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who provided the ballot. The absentee ballot m ust be returned to the 
election official not later than 8:00 p.m. on election day.

(d) Each election official shall keep a record of the name and signa­
ture of each personal representative requesting an absentee ballot and 
the name of the person on whose behalf the ballot is requested. The 
election official shall record the date and time the absentee ballot is 
provided and the time the ballot is returned to the election official.

(e) A candidate for office at tha t election may not act as a personal 
representative. (§ 87 ch 100 SLA 1980; am § 8 ch 85 SLA 1986)

E ffec t o f am endm en ts . — The 1986 
am endm ent in subsection (c) in the second 
sentence deleted "the back o f  preceding 
"the envelope" and substituted "w itness 
and date the signature of the voter" for 
"sign as a ttesting  witness and date his 
signature,” added the third sentence, in 
the fourth sentence substituted " the” for

"his" preceding "personal representative,” 
in tn e  present las t sentence deleted 
"w ithin three days from the date it  is ob­
tained but" following "election official," 
and deleted the form er la s t sentence, con­
cerning the untim ely  re tu rn  of an  absen­
tee ballot.

N O TES TO  D EC ISIO N S

F o rm e r sec tio n s  govern ing  ab sen tee  
ba llo t v o tin g  co n stru ed . — See Ham­
mond v. Hickel, Sup. Ct. Order (File Nos. 
4281, 4282, 4283, 4284, 4285, 4291), 588

P.2d 256 (1978), cert, denied, 441 U.S. 
907, 99 S. Ct. 1998, 60 L. Ed. 2d 376 
(1979).

Sec. 15 .20 .080 . Date for application in  person. [Repealed, § 231 ch 
100  SLA 1980. For current law , see A S 15 .2 0 .0 6 1 .]

Sec. 15.20.081. A bsentee voting by mail, (a) A qualified voter 
may apply by mail to the director for an absentee ballot. The applica­
tion shall include the address to which the absentee ballot is to be 
returned, the applicant’s full Alaska residence address, and the appli­
cant’s signature. Persons residing outside the United States and ap­
plying to vote absentee in federal elections in accordance with AS 
15.05.011 need not include an Alaska residence address in the applica­
tion.

(b) An application for an absentee ballot by mail must be post­
marked not less than ten days before the election for which the absen­
tee ballot is sought. The absentee ballot application shall permit the 
person to register to vote under AS 15.07.070 and to request an absen­
tee ballot for each state election held within that calendar year for 
which the voter is eligible to vote.

(c) After receipt of an application by mail, the director shall send 
the absentee ballot and other absentee voting material to the appli­
cant by the most expeditious mail service. The material shall be sent 
as soon as they are ready for distribution. The return envelope sent 
with the materials shall be addressed to the election supervisor in the 
district in which the voter is a resident.
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(d) Upon receipt of an absentee ballot by mail, the voter, in the 
presence of a notary public, commissioned officer of the armed forces 
including the National Guard, district judge or magistrate, United 
States postal official, or other person qualified to administer oaths, 
may proceed to mark the ballot in secret, to place the ballot in the 
small envelope, to place the small envelope in the larger envelope, and 
to sign the voter’s certificate on the back of the larger envelope in the 
presence of an official listed in this subsection who shall sign as a ttest­
ing official and shall date the signature. If none of the officials listed 
in this subsection is reasonably accessible, an absentee voter shall 
have the ballot witnessed by two persons over the age of 18 years and. 
in addition, shall provide the certification prescribed in AS 09.63.020.

(e) An absentee ballot m ust be marked on or before the date of the 
election. Except as provided in (h) of this section, a voter who returns 
the ballot by mail shall use a mail service a t least equal to first class 
and mail the ballot not la ter than the day of the election to the elec­
tion supervisor for the election district in which the voter seeks to 
vote. The ballot may not be counted unless it is received by the close of 
business on the 10th day after the election. If the ballot is postmarked, 
it must be postmarked on or before election day. After the day of the 
election, no ballots shall be accepted unless received by mail.

(f) The director may require a voter casting an absentee ballot by 
mail to provide proof of identification or other information to aid in 
the establishment of the voter’s identity as prescribed by regulations 
adopted under the Administrative Procedure Act (AS 44.62).

(g) The director shall m aintain a recora of the name of each voter to 
whom an absentee ballot is sent by mail. The record must list the date 
on which the ballot is mailed and the date on which the ballot is 
received by the election supervisor and the dates on which the ballot 
was executed and postmarked.

(h) An absentee ballot returned by mail from outside the United 
States or from a m ilitary APO or FPO address that has been marked 
and mailed not ia ter than election day may not be counted unless the 
ballot is received by the election supervisor not later than the close of 
business on the 15th day following the election. (§ 87 ch 100 SLA 
1980; am § 63 ch 6 SLA 1984; am §§ 9 — 11 ch 85 SLA 1986)

E ffect o f  am e n d m e n ts  — The 1984 ond sentence substituted "Except as pro­
amendment made a series of technical and vided in (h> of this section, a ” for "If th e”
internal reference changes in subsection and ”a mail service a t least equal to first
(d). class” for "the most expenditious mail ser-

The 1986 am endm ent in subsection <b> vice” and "for the" for "in his," inserted 
in the first sentence deleted "m ore th an  "who" preceding "returns." deleted "he" 
six months nor" following "postm arked following "ballot by mail" and added "in 
not" and substituted "ten" for "seven" and which the voter seeks to vote” a t the end
added the second sentence; in subsection of the  sentence, a:.d added the third and
<e> deleted "and attested" following las t sentences of the subsection; and 
"marked" in the first sentence, in the sec- added subsection (h).
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(2) a clerk or deputy clerk of a court of the State of Alaska or of the 
United States;

(3) a notary public;
(4) a United States postmaster; or
(5) a commissioned officer under AS 09.63.050(4). (§ 1 ch 37 SLA 

1981)

C o lla te ra l re fe rences. — 58 Am. . 'u r . Disqualification of attorney, otherwise 
2d, O ath and Affirmation, § § 6  — 10. qualified, to take oath or acknowledgment

67 C.J.S., Oaths and Affirmations, §§ 5 from client, 21 ALR3d 483.— 7.

Sec. 09.63.020. C ertifica tion  o f docum ents, (a) A m atter requited 
or authorized to be supported, evidenced, established, or proven by the 
sworn statement, declaration, verification, certificate, oath, or affida­
vit, in writing of the person making it (other than a deposition, an 
acknowledgment, an oath of office, or an oath required to be taken 
before a specified official other than a notary public) may be supported, 
evidenced, established or proven by the person certifying in Writing 
"under penalty of perjury” that the m atter is true. The certification 
shall state the date and place of execution, the fact that a notary public 
or other official empowered to administer oaths is unavailable, and the 
following:

"I certify under penalty of peijury tha t the foregoing is true.”
(b) A person who makes a false sworn certification which the person 

does not believe to be true under penalty of peijury is guilty of peijury. 
(§ 1 ch 37 SLA 1981)

C o lla te ra l refe rences. — 1 Am. Ju r. 1 C.J.S., Acknowledgments, §§ 83 — 
2d, Acknowledgments, §§ 32 — 79. 145.

Sec. 09.63.030. N otarization, (a) When a document is required by 
law to be notarized, the person who executes the document shall sign 
and swear to or affirm it before an officer authorized by law to take the 
person’s oath or affirmation and the officer shall certify on the docu­
ment that it was signed and sworn to or affirmed before the officer.

(b) The certificate required by this section may be in substantially 
the following form:

Subscribed and sworn to or affirmed before me a t ______________
o n _______________

(date)

Signature of Officer
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H O U SE OF REPRESENTATIVES

M E M O R A N D U M

TO; R e p r e s e n t a t i v e  H. A. "Red" B o u c h e r ,  C h a i r
H o u s e  S t a t e  A f f a i r s  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  P e t e r  G o l l

RE: H B  192, r e l a t i n g  to a b s e n t e e  b a l l o t s ,  c o u r t
o r d e r e d  e l e c t i o n s ,  a n d  t h e  g o v e r n o r ' s  p o w e r  to
a p p o i n t  l e g i s l a t o r s .

DATE: M a r c h  20, 1989

I r e q u e s t e d  t h a t  t h i s  b i l l  b e  d r a f t e d  in t h e  a f t e r m a t h  o f  
the S u p r e m e  C o u r t ' s  r u l i n g  in F i n k e l s t e i n  v. Stout, et. a l . . 
O n e  o f  the i s s u e s  d e c i d e d  b y  t h e  c o u r t  w a s  t h a t  b a l l o t s  
w i t n e s s e d  b y  t w o  w i t n e s s e s  w h o  s i g n e d  o n  d i f f e r e n t  d a t e s  
s h o u l d  n o t  h a v e  b e e n  c o u n t e d .

S e c t i o n  1 c l a r i f i e s  t h e  p r o c e d u r e  r e q u i r e d  for t h e  
w i t n e s s i n g  o f  a b s e n t e e  b a l l o t s  b y  t w o  w i t n e s s e s  w h e n  a 
p e r s o n  q u a l i f i e d  to a d m i n i s t e r  o a t h s  is not a v a i l a b l e .  T h e  
n e w  l a n g u a g e  r e q u i r e s  t h a t  t h e  v o t e r ' s  c e r t i f i c a t e  b e  s i g n e d  
in the p r e s e n c e  o f  t w o  w i t n e s s e s ,  a n d  t h a t  t h e  w i t n e s s e s  
s i g n  t h e i r  a t t e s t a t i o n  a t  the same t i m e  and place.

S e c t i o n  2 o f  t h e  b i l l  a d d s  a n e w  s u b s e c t i o n  to e x i s t i n g  l a w  
d e a l i n g  w i t h  a p p e a l  f r o m  t h e  d e c i s i o n  o f  t h e  D i r e c t o r  o f  the 
D i v i s i o n  o f  E l e c t i o n s  a f t e r  a r e c o u n t .  P r e s e n t  law p r o v i d e s  
t h a t  t h e  " c o u r t  s h a l l  e n t e r  j u d g m e n t  e i t h e r  s e t t i n g  as i d e ,  
m o d i f y i n g ,  o r  a f f i r m i n g  t h e  a c t i o n  o f  t h e  d i r e c t o r  o n  
r e c o u n t . "  T h e  n e w  s e c t i o n  p r o v i d e s  t h a t  if the c o u r t  f inds 
t h a t  it is n o t  p o s s i b l e  t o  a s c e r t a i n  w h e t h e r  c e r t a i n  b a l l o t s  
are v a l i d  or  to w h i c h  c a n d i d a t e  or p r o p o s i t i o n  t h e  v o t e  
s h o u l d  b e  a t t r i b u t e d ,  and the b a l l o t s ,  if c o u n t e d ,  c o u l d  
c h a n g e  the o u t c o m e  o f  the e l e c t i o n ,  the c o u r t  s h a l l  set 
a s i d e  t h e  r e c o u n t  r e s u l t s  a n d  o r d e r  a n e w  e l e c t i o n .

The c o u r t  h a s  h a d  i m p l i e d  a u t h o r i t y  to o r d e r  a n e w  e l e c t i o n  
w h e n  it "sets a s i d e "  an e l e c t i o n .  T h i s  b i l l  m e r e l y  p r o v i d e s  
s t a t u t o r y  a u t h o r i t y  for s u c h  a n  a c t i o n  in b o t h  s e c t i o n s  2  
and 3. T h o s e  s e c t i o n s  a l s o  r e q u i r e  t h a t  the e l e c t i o n  be 
h e l d  w i t h i n  90 d a y s  f r o m  t h e  d a t e  o f  t h e  c o u r t ' s  order.



R e p r e s e n t a t i v e  H.A. "Red" B o u c h e r  
P a g e  2
M a r c h  20, 1989

F i n a l l y ,  s e c t i o n s  2 a n d  3 e f f e c t u a t e  Art. II, Sec. 4 o f  t h e  
A l a s k a  C o n s t i t u t i o n  w h i c h  p r o v i d e s :

"A v a c a n c y  i n  the l e g i s l a t u r e  s h a l l  be f i l l e d  for the 
u n e x p i r e d  t e r m  as p r o v i d e d  by law. If n o  p r o v i s i o n  is 
m a d e ,  t h e  g o v e r n o r  s h a l l  fill t h e  v a c a n c y  by 
a p p o i n t m e n t . "

AS 1 5 . 4 0 . 3 2 0  - 1 5 . 4 0 . 4 7 0  s e t  o u t  the p r o c e d u r e s  t o  be 
f o l l o w e d  w h e n  f i l l i n g  c e r t a i n  t y pes o f  l e g i s l a t i v e  
v a c a n c i e s .  T h e  t y p e  o f  v a c a n c y  w h i c h  o c c u r r e d  w h e n  t h e  
B r a d l e y  - F i n k e l s t e i n  e l e c t i o n  w a s  v a c a t e d  is not p r e s e n t l y  
c o v e r e d  b y  s t a t u t e  and th i s  b i l l  m e r e l y  a d d r e s s e s  t h a t  ty p e  
o f  v a c a n c y  b y  p r o v i d i n g  t h a t  t h e  g o v e r n o r  s h a l l  a p p o i n t  a. 
q u a l i f i e d  p e r s o n  t o  s e r v e  u n t i l  the r e s u l t s  o f  a n e w  
e l e c t i o n  are c e r t i f i e d  and the s u c c e s s o r  t a k e s  office.


