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I N  T H E  S E N A T E

H O U S E  C S  F O R  S E N A T E  J O I N T  R E S O L U T I O N  N O .  5 0  (  )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

R e l a t i n g  t o  t h e  r u l e  a d o p t e d  b y  t h e  

U n i t e d  S t a t e s  F i s h  a n d  W i l d l i f e  S e r v i c e  

r e l a t i n g  t o  s e a  o t t e r s .

B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  t h e  N a t i v e  p e o p l e  o f  t h e  s t a t e  h a v e  b e e n  u s i n g  s e a  o t t e r s  f o r  

s u b s i s t e n c e  a n d  h a n d i c r a f t  p u r p o s e s  f o r  t h o u s a n d s  o f  y e a r s ;  a n d

W H E R E A S  t h e  N a t i v e  p e o p l e  o f  t h e  s t a t e  a r e  t h e  o r i g i n a l  c o n s e r v a t i o n ­

i s t s  a n d  h a v e  h i s t o r i c a l l y  m a n a g e d  r e s o u r c e s  i n  a n  e c o l o g i c a l l y  s o u n d  

m a n n e r ;  a n d

W H E R E A S  t h e  t a k i n g  a n d  u s e  o f  m a r i n e  m a m m a l s ,  i n c l u d i n g  s e a  o t t e r s ,  

f o r  h a n d i c r a f t s  i s  a  m a i n s t a y  o f  t h e  l i v e l i h o o d  a n d  c u l t u r a l  s u r v i v a l  o f  

N a t i v e s  i n  t h e  s t a t e ;  a n d

W H E R E A S  t h e  U n i t e d  S t a t e s  F i s h  a n d  W i l d l i f e  S e r v i c e  h a s  a d o p t e d  a  r u l e  

t h a t  p r o h i b i t s  t h e  t a k i n g  o f  s e a  o t t e r s  b y  N a t i v e s  f o r  u s e  i n  c r e a t i n g  a n d  

s e l l i n g  a u t h e n t i c  N a t i v e  h a n d i c r a f t s ,  i n c l u d i n g  c l o t h i n g ;  a n d

W H E R E A S  t h e  r u l e  w i l l  s u b j e c t  N a t i v e s  i n  t h e  s t a t e  w h o  c r e a t e  a n d  s e l l

h a n d i c r a f t  i t e m s  m a d e  o u t  o f  s e a  o t t e r s  t o  p e n a l t i e s  o f  u p  t o  a  y e a r  i n

p r i s o n  a n d  f i n e s  o f  u p  t o  $ 2 0 , 0 0 0 ;  a n d

W H E R E A S  t h e  r u l e  v i o l a t e s  t h e  i n t e n t  a n d  e x p r e s s  l a n g u a g e  o f  t h e  

M a r i n e  M a m m a l  P r o t e c t i o n  A c t  ( 1 6  U . S . C .  1 3 6 1  -  1 A 0 7 )  , w h i c h  s p e c i f i c a l l y

p r o v i d e s  a n  e x e m p t i o n  f o r  A l a s k a n  A l e u t s ,  E s k i m o s ,  o r  I n d i a n s  w h o  r e s i d e  o n  

t h e  N o r t h  P a c i f i c  a n d  A r c t i c  O c e a n  c o a s t s  t o  t a k e  m a r i n e  m a m m a l s ,  i n c l u d i n g  

s e a  o t t e r s ,  f o r  t h e  p u r p o s e  o f  c r e a t i n g  a n d  s e l l i n g  a u t h e n t i c  N a t i v e  h a n d i ­

c r a f t s ;  a n d

W H E R E A S  t h e  U n i t e d  S t a t e s  F i s h  a n d  W i l d l i f e  S e r v i c e  i s  f o l l o w i n g  a n
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i n a c c u r a t e  a n d  o v e r l y  r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  t h e  M a r i n e  M a m m a l  

P r o t e c t i o n  A c t ,  a n d  h a s  i g n o r e d  t h e  a c t u a l  l a n g u a g e  o f  t h e  A c t ;  a n d

W H E R E A S  t h e  r u l e  i s  n o t  b i o l o g i c a l l y  j u s t i f i e d  b e c a u s e  t h e  s e a  o t t e r  

p o p u l a t i o n  i n  t h e  s t a t e  i s  h e a l t h y  a n d  g r o w i n g ;  a n d

W H E R E A S  t h e  r u l e  w o u l d  a l l o w  t h e  u n r e s t r i c t e d  g r o w t h  o f  t h e  s e a  o t t e r  

p o p u l a t i o n  i n  t h e  s t a t e ,  w h i c h  w o u l d  t h r e a t e n  t h e  f o o d  r e s o u r c e s  t h a t  r u r a l  

p e r s o n s  d e p e n d  o n  f o r  s u b s i s t e n c e ;  a n d

W H E R E A S  t h e  U n i t e d  S t a t e s  F i s h  a n d  W i l d l i f e  S e r v i c e ' s  j u s t i f i c a t i o n

f o r  t h e  r u l e  d o e s  n o t  a c c u r a t e l y  r e f l e c t  t h e  h i s t o r i c a l  u s e  b y  N a t i v e s  o f

s e a  o t t e r s  i n  t h e  c r e a t i o n  a n d  s a l e  o f  h a n d i c r a f t s ;  a n d

W H E R E A S  t h e  r u l e  d o e s  n o t  t a k e  i n t o  a c c o u n t  N a t i v e  t r a d i t i o n a l  p r a c ­

t i c e s  a n d  c u l t u r e ,  a n d  a t t e m p t s  t o  e x t i n g u i s h  t h e  r i g h t s  o f  N a t i v e s  i n  t h e  

s t a t e ;  a n d

W H E R E A S  t h e  r u l e  o r i g i n a t e d  w i t h  t h e  D i v i s i o n  o f  L a w  E n f o r c e m e n t  i n

t h e  U n i t e d  S t a t e s  F i s h  a n d  W i l d l i f e  S e r v i c e ,  w a s  w r i t t e n  w i t h  e a s e  o f

e n f o r c e m e n t  a s  i t s  m a i n  o b j e c t i v e ,  a n d  r e f l e c t s  a n  a n t a g o n i s t i c ,  h o s t i l e ,  

a i d v e r s a r i a l , a n d  d i c t o r i a l  a t t i t u d e  t o w a r d  t h e  N a t i v e  p e o p l e  o f  t h e  s t a t e ;  

a n d

VJHEREAS  t h e  r u l e  w a s  d e v e l o p e d  i n  t h e  a b s e n c e  o f  a  c o m p r e h e n s i v e  s e a

o t t e r  m a n a g e m e n t  p l a n  a n d  w i t h o u t  t h e  c o o p e r a t i o n  o f  t h e  p e o p l e  w h o  w o u l d  
%•

b e  a f f e c t e d ,  d e s p i t e  t h e i r  w i l l i n g n e s s  t o  w o r k  w i t h  t h e  U n i t e d  S t a t e s  F i s h  

a n d  W i l d l i f e  S e r v i c e ;  a n d

W H E R E A S  e n f o r c e m e n t  r e g u l a t i o n s  t h a t  a r e  d e v e l o p e d  i n  c o o p e r a t i o n  w i t h  

t h e  p e o p l e  w h o  w o u l d  b e  a f f e c t e d  w o u l d  h a v e  b r o a d e r  s u p p o r t ,  w o u l d  r e f l e c t  

a  c o n s e n s u s  o f  o p i n i o n  a m o n g  t h e  i n t e r e s t e d  p a r t i e s ,  a n d ,  b e c a u s e  o f  t h i s  

a g r e e m e n t ,  w o u l d  b e  m u c h  e a s i e r  t o  e n f o r c e ;  a n d

W H E R E A S  t h e  o r i g i n a l  n o t i c e  f o r  t h e  r u l e  w h e n  i t  w a s  f i r s t  p r o p o s e d  

w a s  i n a d e q u a t e  a n d  d i d  n o t  a l l o w  e n o u g h  t i m e  t o  i n f o r m  t h e  p e o p l e  i n  t h e  

r u r a l  p a r t s  o f  t h e  s t a t e  a b o u t  i t s  p u r p o s e  a n d  e f f e c t ;  a n d  

H C S  S J R  5 0 (  )  - 2 -
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W H E R E A S ,  t h e  p u b l i c  c o m m e n t  i n  t h e  s t a t e  o n  t h e  r u l e  f r o m  b o t h  i n d i ­

v i d u a l s  a n d  o r g a n i z a t i o n s  w a s  o v e r w h e l m i n g l y  o p p o s e d  t o  t h e  r u l e ,  a n d  t h e  

o p p o n e n t s  i n c l u d e d  t h e  s t a t e  D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  t h e  A l a s k a  

F e d e r a t i o n  o f  N a t i v e s ,  I n c . ,  A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n ,  t h e  A l a s k a  

S e a  O t t e r  C o m m i s s i o n ,  t h e  A l a s k a  V i l l a g e  P a r t i c i p a t i o n  C o n f e r e n c e ,  t h e  

A l e u t i a n / P r i b i l o f  I s l a n d s  A s s o c i a t i o n ,  I n c . ,  t h e  C i t y  o f  C o r d o v a ,  C o o k  

I n l e t  T r i b a l  C o u n c i l ,  I n c . ,  K a w e r a k ,  I n c . ,  t h e  C i t y  o f  K o d i a k ,  t h e  N o r t h  

P a c i f i c  R i m ,  t h e  m a y o r  o f  t h e  N o r t h  S l o p e  B o r o u g h ,  t h e  R e g i o n a l  R e s o u r c e  

M a n a g e m e n t  C o m m i s s i o n  f o r  t h e  C h u g a c h  R e g i o n ,  t h e  R u r a l  A l a s k a  C o m m u n i t y  

A c t i o n  P r o g r a m ,  I n c . ,  t h e  R u r a l  A l a s k a  R e s o u r c e s  A s s o c i a t i o n ,  t h e  S e a l a s k a  

C o r p o r a t i o n ,  t h e  S e l d o v i a  N a t i v e  A s s o c i a t i o n ,  I n c . ,  t h e  U n i t e d  S t a t e s  

D e p a r t m e n t  o f  t h e  I n t e r i o r  I n d i a n  A r t s  a n d  C r a f t s  B o a r d ,  a n d  o t h e r s ;  a n d

W H E R E A S  t h e  a d o p t i o n  o f  t h e  r u l e  d e m o n s t r a t e s  a  d i s r e g a r d  f o r  t h e  

v i e w s  o f  t h e  p e r s o n s  w h o  w i l l  b e  d i r e c t l y  a f f e c t e d  b y  t h e  r u l e ;  a n d

W H E R E A S  t h e  U n i t e d  S t a t e s  F i s h  a n d  W i l d l i f e  S e r v i c e  m a y  r e p l a c e  t h e  

r u l e  w i t h  a  f i n a l  r u l e  a f t e r  a  m a n a g e m e n t  p l a n  f o r  n o r t h e r n  s e a  o t t e r s  h a s  

b e e n  c o m p l e t e d ;

B E  I T  R E S O L V E D  t h a t  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  c o n d e m n s  i n  t h e  

s t r o n g e s t  p o s s i b l e  t e r m s  t h e  a d o p t i o n  b y  t h e  U n i t e d  S t a t e s  F i s h  a n d  W i l d ­

l i f e  S e r v i c e  o f  t h e  r u l e  p r o h i b i t i n g  t h e  t a k i n g  o f  s e a  o t t e r s  b y  N a t i v e s  

f o r  u s e  i n  c r e a t i n g  a n d  s e l l i n g  N a t i v e  h a n d i c r a f t s ,  u r g e s  t h e  S e r v i c e  t o  

r e c o n s i d e r  i t s  a d o p t i o n  o f  t h e  r u l e ,  a n d  u r g e s  t h e  S e r v i c e  t o  w o r k  w i t h  t h e  

s t a t e ' s  N a t i v e  p e o p l e ,  t h r o u g h  t h e  A l a s k a  S e a  O t t e r  C o m m i s s i o n  a n d  o t h e r  

a p p r o p r i a t e  o r g a n i z a t i o n s ,  t o  d e v e l o p  r e g u l a t i o n s  t h a t  m e e t  t h e  c o n c e r n s  o f  

b o t h  t h e  S e r v i c e  a n d  t h e  N a t i v e  p e o p l e  o f  t h e  s t a t e  a n d  t h a t  c o m p l y  w i t h  

t h e  M a r i n e  M a m m a l  P r o t e c t i o n  A c t .

C O P I E S  o f  t h i s  r e s o l u t i o n  s h a l l  b e  s e n t  t o  t h e  H o n o r a b l e  G e o r g e  B u s h ,  

P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s ;  t h e  H o n o r a b l e  M a n u e l  L u j a n ,  J r . ,  S e c r e t a r y  

o f  t h e  U . S .  D e p a r t m e n t  o f  t h e  I n t e r i o r ;  C h e  H o n o r a b l e  B e c k y  N o r t o n  D u n l a p ,

- 3 -  HCS S J R  5 0 (  )
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A s s i s t a n t  S e c r e t a r y  f o r  F i s h  a n d  W i l d l i f e  a n d  P a r k s  o f  t h e  U . S .  D e p a r t m e n t  

o f  t h e  I n t e r i o r ;  t h e  H o n o r a b l e  R i c h a r d  N .  S m i t h ,  A c t i n g  D i r e c t o r  o f  t h e  

U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e ;  t h e  H o n o r a b l e  W a l t e r  S t i e g l i t z ,  R e g i o n a l  

D i r e c t o r  o f  t h e  U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e ;  a n d  t o  t h e  H o n o r a b l e  T e d  

S t e v e n s  a n d  t h e  H o n o r a b l e  F r a n k  M u r k o w s k i ,  U . S .  S e n a t o r s ,  a n d  t h e  H o n o r a b l e  

D o n  Y o u n g ,  U . S .  R e p r e s e n t a t i v e ,  m e m b e r s  o f  t h e  A l a s k a  d e l e g a t i o n  i n  C o n ­

g r e s s .

S J R  50( )
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I N  T H E  H O U S E

H O U S E  C O N C U R R E N T  R E S O L U T I O N  N O .

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

S u s p e n d i n g  U n i f o r m  R u l e s  4 1 ( b ) ,  2 4 ( c ) ,

a n d  3 5  o f  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  

c o n c e r n i n g  S J R  5 0 .

B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

T h a t  u n d e r  R u l e  5 4  o f  t h e  U n i f o r m  R u l e s  o f  t h e  A l a s k a  S t a t e  L e g i s l a ­

t u r e  t h e  p r o v i s i o n s  o f  R u l e  4 1 ( b ) ,  R u l e  2 4 ( c ) ,  a n d  R u l e  3 5  o f  t h e  U n i f o r m  

R u l e s ,  r e g a r d i n g  c h a n g e s  t o  t h e  t i t l e  o f  a  b i l l ,  a r e  s u s p e n d e d  i n  c o n s i d ­

e r a t i o n  o f  S e n a t e  J o i n t  R e s o l u t i o n  N o .  5 0 ,  r e l a t i n g  t o  t h e  r u l e  p r o p o s e d  b y  

t h e  U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e  r e l a t i n g  t o  m a r i n e  m a m m a l s ,

-1
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A l a s k a  St a t e  L e g i s l a t u r e

P. O. B O X  405, K O D IA K . A L A S K A  99G15 (907) 486-0299
D U P IN G  S E S S IO N :
P. O. B O X  V, JU N EA U . A L A S K A  99B11 •(907) 460-3473 • 465-3474

DISTRICT N

S e n a t o r  F r e d  F. Z h a r o f f

ALASKA PENINSULA • ALEUTIAN CHAIN • BRISTOL BAY • KODIAK ISLANO • LAKE CLARK/LAKE ILIAMNA • PRIBILOF ISLANDS • SHUMAGIN ISLANDS

M E M O R A N D U M

TO:

F R O M :

D A T E :

R E :

R e p r e s e n t a t i v e  C l i f f  D a v i d s o n  
R e p r e s e n t a t i v e  C u r t  M e n a r d  
C o - C h a i r m e n
H o u s e  R e s o u r c e s  C o m m i t i

S e n a t o r  F r e d  F .  Z h

A p r i l  1 7 ,  1 9 9 0

S e n a t e  J o i n t  R e s o l u t i o n  5 0  -  " R e l a t i n g  t o  t h e  r u l e  
p r o p o s e d  b y  t h e  U n i t e d  S t a t e s  F i s h  a n d  W i l d l i f e  
S e r v i c e  r e l a t i n g  t o  m a r i n e  m a m m a l s . "

I  r e s p e c t f u l l y  r e q u e s t  t h a t  S J R  5 0  b e  s c h e d u l e d  f o r  a  h e a r i n g  
b e f o r e  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e  a t  t h e  e a r l i e s t  
o p p o r t u n i t y .

S J R  5 0  p r o t e s t s  a  p r o p o s e d  r e g u l a t i o n  f o r m u l a t e d  b y  t h e  U . S .  
F i s h  a n d  W i l d l i f e  S e r v i c e  t h a t  w o u l d  p r o h i b i t  t h e  t a k i n g  o f  
s e a  o t t e r s  b y  N a t i v e s  f o r  u s e  i n  c r e a t i n g  a n d  s e l l i n g  
a u t h e n t i c  N a t i v e  h a n d i c r a f t s ,  i n c l u d i n g  c l o t h i n g .

M y  v i e w  —  s h a r e d  b y  A l a s k a ' s  C o n g r e s s i o n a l  d e l e g a t i o n  a n d  
m a n y  o t h e r s  —  i s  t h a t  t h i s  p r o p o s e d  r e g u l a t i o n  i s  c o n t r a r y  t o  
t h e  l a n g u a g e  a n d  i n t e n t  o f  t h e  M a r i n e  M a m m a l  P r o t e c t i o n  A c t ,  
a s  p a s s e d  b y  C o n g r e s s  i n  1 9 7 2 .  I t  a l s o  w o u l d  b e  e x t r e m e l y  
d e t r i m e n t a l  t o  t h e  c u l t u r e  a n d  t r a d i t i o n a l  p r a c t i c e s  o f  
A l a s k a ' s  N a t i v e  p o p u l a t i o n .

T h e  U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e  h a s  b e e n  c o n s i d e r i n g  t h i s  
r e g u l a t i o n  s i n c e  i t  w a s  f i r s t  p u b l i s h e d  i n  t h e  F e d e r a l  
R e g i s t e r  o n  N o v .  1 8 ,  1 9 8 8 .  A f t e r  m u c h  p u b l i c  p r e s s u r e ,  t h e
s e r v i c e  h e l d  p u b l i c  h e a r i n g s  o n  t h e  p r o p o s a l  i n  A l a s k a  l a t e  i n  
1 9 8 9 .  A t  t h e  h e a r i n g s ,  t h e  p r o p o s e d  r u l e  m e t  w i t h  e x t e n s i v e  
p u b l i c  o p p o s i t i o n .  T h e  s e r v i c e ' s  f i n a l  d e c i s i o n  o n  t h e  
r e g u l a t i o n  i s  o v e r d u e .  S J R  5 0  m a y  y e t  h e l p  c o n v i n c e  t h e  
f e d e r a l  a g e n c y  t o  a b a n d o n  t h e  p r o p o s e d  r u l e .

T h e  f o l l o w i n g  b a c k u p  i n f o r m a t i o n  i s  a t t a c h e d :

1 .  T h e  o r i g i n a l  n o t i c e  o f  t h e  p r o p o s e d  r u l e  a s  
p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r .  N o v .  1 4 ,  1 9 8 8 .

2 .  L e t t e r  o f  o p p o s i t i o n  t o  t h e  U . S .  F i s h  a n d  W i l d l i f e  
S e r v i c e ,  s i g n e d  b y  1 8  l e g i s l a t o r s ,  d a t e d  M a y  1 0 ,
1 9 8 9 .
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3 .  U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e  r e p l y  t o  t h e  M a y  1 0  
l e t t e r ,  d a t e d  J u l y  1 3 ,  1 9 8 9 .

4 .  A D F & G  b i l l  a n a l y s i s  a n d  f i s c a l  n o t e .

5 .  R e s o l u t i o n s  p a s s e d  b y  t h e  A l a s k a  F e d e r a t i o n  o f  
N a t i v e s .

6 .  R e s o l u t i o n  p a s s e d  b y  t h e  V i l l a g e  P a r t i c i p a t i o n  
C o n f e r e n c e .

7 .  L e t t e r  a n d  r e s o l u t i o n  f r o m  t h e  C i t i z e n s '  A d v i s o r y  
C o m m i s s i o n  o n  F e d e r a l  A r e a s .

8 .  L e t t e r  f r o m  U . S .  S e n a t o r  T e d  S t e v e n s ,  d a t e d  J a n .  1 7 ,  
1 9 8 9 .

9 .  L e t t e r  f r o m  U . S .  S e n a t o r  F r a n k  M u r k o w s k i ,  d a t e d  F e b .  
1 7 ,  1 9 8 9 .

1 0 .  L e t t e r  f r o m  U . S .  S e n a t o r  F r a n k  M u r k o w s k i ,  p u b l i s h e d  
i n  t h e  T u n d r a  T i m e s .  D e c .  1 1 ,  1 9 8 9 .

1 1 .  T u n d r a  T i m e s  a r t i c l e ,  O c t .  1 6 ,  1 9 8 9 .

1 2 .  B r i s t o l  B a v T i m e s  a r t i c l e ,  O c t .  2 7 ,  1 9 8 9 .

I  a l s o  h a v e  o n  f i l e  i n  m y  o f f i c e  c o p i e s  o f  l e t t e r s  a n d / o r  
r e s o l u t i o n s  o f  o p p o s i t i o n  f r o m  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  
a n d  G a m e ,  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s ,  t h e  A l a s k a  L e g a l  
S e r v i c e s  C o r p o r a t i o n ,  t h e  A l a s k a  S e a  O t t e r  C o m m i s s i o n ,  t h e  
A l e u t i a n / P r i b i l o f  I s l a n d s  A s s o c i a t i o n ,  t h e  C o o k  I n l e t  T r i b a l  
C o u n c i l ,  t h e  C i t y  o f  C o r d o v a ,  t h e  U . S .  D e p a r t m e n t  o f  I n t e r i o r  
I n d i a n  A r t s  a n d  C r a f t s  B o a r d ,  K a w e r a k  I n c . ,  t h e  C i t y  o f  
K o d i a k ,  t h e  N o r t h  P a c i f i c  R i m ,  t h e  M a y o r  o f  t h e  N o r t h  S l o p e  
B o r o u g h ,  t h e  R u r a l  A l a s k a  C o m m u n i t y  A c t i o n  P r o g r a m ,  t h e  R u r a l  
A l a s k a  R e s o u r c e s  A s s o c i a t i o n ,  t h e  S e a l a s k a  C o r p o r a t i o n ,  t h e  
S e l d o v i a  N a t i v e  A s s o c i a t i o n ,  a n d  R e p .  K a y  W a l l i s ,  i n  a d d i t i o n  
t o  m y  o w n  l e t t e r s  a n d  t e s t i m o n y  t o  t h e  U . S .  F i s h  a n d  W i l d l i f e  
S e r v i c e .  I  w o u l d  b e  p l e a s e d  t o  m a k e  a n y  o f  t h e s e  a v a i l a b l e  t o  
t h e  c o m m i t t e e  u p o n  r e q u e s t .

I f  t h e  c o m m i t t e e  w i s h e s ,  t h e r e  a r e  t w o  i n d i v i d u a l s  i n  t h e  
s t a t j  w h o  h a v e  e x t e n s i v e  k n o w l e d g e  o f  t h e  i s s u e  a n d  w h o  c o u l d  
t e s t i f y  b e f o r e  t h e  c o m m i t t e e  t h r o u g h  t h e  t e l e c o n f e r e n c e  
s y s t e m .  T h e y  a r e :

M r .  L e n  V i n i n g ,  N a t u r a l  R e s o u r c e  P l a n n e r ,  T h e  N o r t h
P a c i f i c  R i m ,  5 6 2 - 4 1 5 5  ( A n c h o r a g e ) .

M r .  L l o y d  L o w r y ,  M a r i n e  M a m m a l  C o o r d i n a t o r ,  D i v i s i o n  o f
W i l d l i f e  C o n s e r v a t i o n ,  D e p a r t m e n t  o f  F i s h  a n d  G a m e ,
4 5 6 - 5 1 5 6  ( F a i r b a n k s ) .



(n) l i v e  crustaceans orvrab le eggs o f 
mitten crabs, genus E rioch e in P rov id ed , ■ 
that the Director shall Issue permits o»i V  
authorizing the importation, -w . «• -Jl' -h 
transportation, and possession o f such " 
live fish o r crustaceans or viable eggs * 
under the terms and conditions set forth 
In § 10.22.
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Dated: October 25.1980. * *' •• • 1
Susan Recco, - ' ■ " ' —
Assistant Secretary, Fish and Wildlife and 
Parks, Department of the Interior.

|FR Doc. 88-26102 Filed 11-10-88: 8:45 am] 
b i l l i n g  c o d e

50 CFR Part 17 • • , • •  •

Endangered and Threatened WlldlHe ■ 
and Plants; Findings on Petitions to 
List Populations of the Western Snowy 
Plover and the California Mountain 
Lion ••

..• C  *-V  • < it !  -  t J  -  - V v . - ' 1

agency: Fish and W ild life Service. 
Interior. • /  ' * : * ' ; ;  " v- ‘ f',
action : Notice o f findings on petitions.
summary : The U.S. Fish and W ild life 
Service announces 90-day petition 
findings fo r two petitions to amend the 
Lists o f Endangered and Threatened 
W ild life and Plants. Substantial 
Information has been presented that a 
petition to list coastal western snowy > - 
plovers may be warranted. Substantial 
information has not been presented that 
listing a Santa Monica Mountains 
population o f the California mountain 
lion may be warranted.
d a t e s : The findings announced in this 
notice were made in July 1988.
Comments and information may be 
submitted until further notice. ••1 •
a ddresses : Information, comments, or 
questions regarding the coastal western 
snowy plover petition may be submitted 
to the Supervisor. Fish and W ild life t . 
Enhancement Field Station, 727 N.E.
24th Avenue. Portland, Oregon 97232. 
Information, comments, o r questions 
regarding the Santa Monica Mountains 
mountain lion petition may be submitted 
to the Field Supervisor, Fish and 
W ildlife Enhancement Field Station. 
Federal Building, 24000 Avila Road. 
Laguna Niguel. California 92877. The 
petitions, findings, supporting data, and 
comments are available fo r public 
inspection, by appointment, during 
normal business hours at the above 
addresses.
FOn FURTHER INFORMATION CONTACT
Mr. Russell D. Peterson, at the above 
Portland. Oregon. Field Station address 
(telephone 503/231-6179 or FTS 429-

0179); Ms. Nancy Kaufman, at the above 
Lemma Niguel, California, Field Station 
address (telephone 714/043-4270 or FTS . 
796-4270).
SUPPLEMENTARY INFORMATION: 
Background

Section 4(b)(3)(A) o f the Endungered 
Sp6des Act o f 1973 (Act), as amended In 
1982 (10 U.S.C. 1531 et seq.), requires 
that the U.S. Fish and W ildlife Service 
(Service) make a finding on whether a 
petition to list, delieL or reclassify a 
species presents substantial scientific or 
commercial information to demonstrate 
that the petitioned action may bo 
warranted. To the mnximum extent 
practicable, this finding is to be made 
within 90 days of the receipt o f the 
petition, aud the finding is to be 
published promptly in the Federal 
Register. If the finding is positive, the 
Service is also required to promptly 
commence a review o f the 9tatus of the ‘ 
involved species. The Service has 
received and made 90-day findings on 
the following petitions.

•A petition from Dr. J. P. Myers, Senior 
Vice President. Natioual Audubon 
Society, was dated March 11,1980, and 
received on March 24,1908. It requested 
that a Pacific coast population o f the 
western snowy plover, Charadnus 
alexandrines nivosns, be added to the 
list o f threatened species. The petitioner 
submitted information documenting the 
decline of, current status of, and threats 
to coastal western snowy plovers. The 
number of birds nesting in coastal 
Washington, Oregon, and California, - 
has declined by about 50 percent in the 
past two decades despite protective 
efforts by the affected Stales. Primary 
factors have been habitat loss and 
alteration from recreation, coastal 
developments, and introduction o f 
European beach grass. Nest 
abandonment and predation have also 
been significant Questions pertaining to 
the significance o f interchange between 
coastal and interior stocks of the 
subspecies aud demarcation o f the 
subspecies itself remain to be answered. 
Nonetheless, the Service found that the 
petition presented substantial . .
information indicating that the yl~-
requested action may be warranted. '  • 
Formal review o f the status of the entire 
subspecies Charadrius alexandrinus 
nivosus has been in progress since the 
Service's December 30.1982 vertebrate 
notice o f review (47 FR 58454).

A petition from Mr. Sean Manion. on 
behalf o f the Topanga-Las Virgenes 
Resource Conservation District o f 
California, was dated April 12.1980. and 
received on April 25.1988. The 
petitioner requested that a Santa 
Monica Mountains population o f the

California mountain lion [F e lls  conco lor 
c a li fom ic a ) be added tu the list of - 1 
endangered species. After review o f the 
petition and supporting documentation, 
the Fish and W ild life Service finds that 
the petition docs not present substantial 
information that the requested action 
may bo warranted. ' •

The range o f the California mountain , 
lion encompasses most of California, * 
southern Oregon, western Nevada, and 
southern Baja California. Mexico. The 
lion is distributed throughout the 
majority o f its historic range and the 
population appears to be stable or 
increasing. Although the petition 
presents information suggesting 
deterioration o f the lions' habitat in the 
Santa Monica mountains, there is 
insufficient evidence that would support 
a determination that these animals 
constitute a completely isolated > .. 
subp^pulation or that the status of the 
species, as e whole, is declining over a ll 
or a significant portion of its range. . , •
Author -  r

This notice was prepared by Ms. 
Jackie Campbell. U.S. Fish and W ildlife 
Service. 500 N.E. Multnomah Street.
Suite 1692, Portland. Oregon 97232 (503/ 
231-6150 or FTS 429-6150).
Authority

The authority for this action i3 the 
Endangered Species Act of 1973. as 
amended: Pub. L  93-205.87 StaL 084; . 
Pub. L  94-359, 90 Stat. 911: Pub. L  95- 
632. 92 Stat. 3751: Pub. L  96-159, 93 StaL 
1225: Pub. L  97-304. 90 StaL 1411 (18 
U.S.C. 1531 et seq.\, Pub. L  99-625.100 
Stat. 3500 (1986). unless otherwise noted.
List o f Subjects in 50 CFR Pari 17

Endangered and threatened w ildlife. 
Fish, Marine mammals. Plants 
(agriculture).

Dated: O ctober 28.1988.
Susan R e cce  -
Assistant Secretary for Fish and Wildlife and 
Parks

(FR Doc. 88-26188 Filed U-10-88: 8:45 am)
BILLING COOE L 31 0 -S S -U

50 CFR Part 18
Marine Mammals; Native Exemptions

AGENCY: Fish and W ild life Service. 
Interior.
action : Proposed rule.
summary : The U.S. Fish and W ild life 
Service (hereafter the Service) proposes 
lo amend the regulations implementing 
the Marine Mammal Protection Act of 
1972 (the Act). 16 U.S.C. 1361-1407: 50
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CFR 18. Recent U.S. District Court 
decisions in A laska have colled for a 
thorough administrative review of the 
taking of northern sea otters (Eti hydra 
lutru lutris) under the native 
exemptions section o f the regulations (50 
CFR 18.23). The Service has conducted a 
prelim inary analysts o f a ll available 
information, including historical < 
evidunce, legislative history, and past 
policy statements om l guidelines 
relating to the Alaska Native use o f the 
sea otter In handicrafts and clothing.
Sea otters apparently were not being 
taken for such purposes when Congress 
passed the Act, nor had they been taken 

. legally within living memory by Alusku 
Natives. The clear Intent of Congress in 

. passing the Act was to preserve existing 
nutive uses of marine mammala rather 
than to promote expansion of Alaskan 
arts and crafta Industries or the creation 
of new Industries. Therefore, the Service 
Interprets the Act end its existing 
regulations to prohibit the taking of sea' 
otters by Alaska Natives for use In 
creating and selling handicrafts and 
clothing, and the Service proposes to ' 
amend the definition of "authentic 
native articles of handicrafts and 
clothing" to clearly state this 
Interpretation. In keeping with the 
paramount objective of Congress to 
protect marine mammals, this 
amendment to the regulations is 
intended to supersede and inconsistent 
Service policy guidelines and resolve the 
existing controversy over the allowable 
native uses of the sea otter. Alaska 
Natives would continue to be permitted 
to take this species for subsistence 
purposes.
d a t e :  Comments must be submitted by 
January 13,1989.
a d d r e s s e s :  Comments andmateriais 
concerning this notice should be sent to 
the Director, U.S. Fish and W ild life 
Service, P.O. Box 28000, Washington, DC 
20038-8006. Comments and materials 
may be delivered to -the -U.S. Fish and 
W ild life Service, Division o f Law 
Enforcement, Room 300, Hamilton 
Building. 1375 K  Street NW „
Washington, DC, between the hours of 
8:00 a.m. and 4:00 p.m., Monday through 
Friday.
FO R  FU R TH ER  INFORM ATION  C O N TA C T :
Special Agent in Charge Thomas L. 
Striegler at the above address ((202) 
343-9242 or FTS 343-9242). 
SU P P LEM EN TA R Y  INFORM ATION:

Existing Regulations
The Act provides for a moratorium on 

the taking and importation of marine 
mammals and marine mammal products, 
including the northern sea otter 
[Enhydra lutris lutris). However,

Cor.greaa cr«f,stad a limited exemption 
for Alaska Natives 10 U .S .C  1371(b) 
provides, in relevant pxrt;

Excrp i s i  provided in nsctlon 1170 uf thli 
titli. the provisions o f this chapter ahull not 
apply with respsct to Iho taking of any 
manna mammal by any Indian. Aleut, er 
Eskimo who rslltlaa In A latka and w ho 
dwell* on the coast o f th t North Pacific 
O caan or lira A rctic  O cea n  If auch taking—

(I )  '* for subalslencn purposes: or
(2| I. 'tone for th* purpose* o f cresting mid 

selling authentic nutive article# of hundicrufla 
end clothing. I^ovidid. Tha t on ly aulhanllc 
native a n k lse  of handicrafts and clothing 
may be sold In Interstate com m erce: Anil 
provnhni further. Th u  I any edible portion uf 
murine mammals rr.ny bn sold In nntlvn 
villages and townn In Alaska or for nutive 
consumption. For die purposva o f this 
subsection, the lenn "authentic native 
article! of handlcvofti und clothing" means 
Items composed wholly or In tom e significant 
respect of natural materials, and w hich  are 
produced, decor Had. or fushloned in the 

’ exercise of traditional native handicrafts 
without the use o f pantographa, multiple 
carvers, or nlhnr mass copying devices. 
Traditional nu’.lve handicrafts include, but 
are not limited to weaving, carving, stitching, 
sewing, lacing, beading, drawing, and 
painUng; and

(3) in each case, Is not a ccom plished  in a 
wasteful mnnner.

Pursuant ';o the authority granted in 10 
U.S.C. 138J. the Serv ice  promulgated 
regulation1! to implement the A c t  on 
December 21.1972 (37 FR  20173) and 
substantially amended on February 25.1974 
(39 FR 7202). 50 C F R  18.3 provides, in 
pertinent part that “Authen tic native articles 
o f handicrafts and clothing" m eans items 
made by an Indian. Aleut, or Esk im o w hich  
(a) were comm only produced on or before 
December 21,1972. and (b) are com posed  
wholly or in some significant respect of 
natural materials, and (c ) are significantly 
altered from their natural form and w hich  are 
produced, decorated, or fashioned in the 
exercise of traditional native handicrafts 
without the use o f pantographs, multiple 
carvers, or similar maBs copying devices. 
Improved methods o f production utilizing 
m odem  implements such  as sewing m achines 
or modem techniques at a tannery registered 
pursuant to section 18.23(c) may be used so 
long as no large scale mass production 
industry results.

T h e  native exemptions section o f the 
regulations (50 C F R  18.23) provides, in 
relevant part that except bs otherw ise 
provided in Part 403 o f this Title, any Indian. 
Aleut, or Eskimo w ho resides in A laska and 
who dwells on the const o f the North Pacific 
O cean  or the A rc t ic  O cea n  may take any 
marine memmel without a permit, sub ject to 
the restrictions contained in this section, if 
auch taking is: (1) For subsistence purposes, 
or (2) For purposes o f creating and selling 
authentic native articles of handicraft and 
clothing, and (3) In each case, not 
accomplished in a wasteful manner.

Historic Ua«a ( . . .
Sines 1741. the date o f the earlleat 

exploitation of tea otter populations fop 
the fur trade, there has been virtually no 
use o f sea otters by Alusktt Natives 
Nut, vo takings were largely precluded, 
and in fuel prohibited by the Russians 
end ater by Alaska statutes during the 
lllth and 10th century fur trade. There is 
evld ,*nco o f certain uses of sea otter 
poRt und purts in Alaska prior to 1741. 
ifowavor, Alaska Natives have 
apparently not commonly produced and 
sold handicrafts or clothing from sea 
otters within living memory. j
Congressional Intent

The paramount objective of Congress 
In passing the Act was the protection of 

^tnarine mammals. Congress allowed the 
taking o f marine mammals by Alaska 
Natives to continue as those practices 
existed at the time of the passage o f the , 
Act, but did not provide for the /
development of row  uses or the /

^expansion o f taking by natives.
Congress intended to preserve existing 
native uses of marine mammals, 
characterized as the maintenance of 
"cottage industries", rather titan to 
promote economic development or the 
growth o f Alaskan oris and crafts 
Industries. The fact that sen otter 
handicrafts have not been commonly 
produced for more than 200 years makes 
it impossible to consider them a part o f 
the "cottage industry" or status quo 
Congress was exempting from the 
provisions o f the Act. The native 
exemptions were passed with the 
implicit understanding that the patterns 
o f native taking and use o f marine 
mammals would remain as they were in 
1972. at the time o f passage o f the Act. 
For the sea otter, this would allow 
essentially no take by Alaska Natives 
fo r the commercialization o f handicrafts 
and clothing. In the words o f United 
States District Judge Holland, ruling the 
Maria Rena Katelnikoff v. U.S. 
Department of the Interior, et al.. A85- 
338 Civ. (D.C. Alaska: July 21.1986):

* * * it is entirely conce ivab le that the 
regulation at is3ue could leave Alaska 
Natives with virtually no uses o f sea otters 
and still be consistent with the congressional 
intent to preserve traditional lifestyles and 
handicrafts.

In keeping with the purpose of 
Congress in passing the Act, the Service 
believes that exemptions from the 
moratorium which permit limited taking 
o f marine mammals should be construed 
narrow ly. By amending the marine 
mammal regulations in 50 CFR 18 to 
clarify their application to the sea otter, 
the Serivce will comply with
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congressional Intent and suporsede any 
Inconsistent policy guidelines and 
rulings, thereby resolving the existing 
controversy over the allowable native 
uses of this species.

Not*.—T h e  Department o f the Interior has 
determ ined that this docum ent ie not a m ejor 
rule under Ex ecu tive  O rder 12201 end 
certifies that this proposed rule will not have 
a aigniflcanl effect on a substantial num ber of 
email entitles under the R igulatory Flexibility 
A c t  (5 U .S .C  OOl et tot/.). Additionally, there 
are no Information co llection  requirements 
contained In this docum ent that require 
O ffice  of Management and Budget clearance 
under 44 U .S .C  3501. S in ce  there has been no

under the authority o f the National 
Environmental Policy Act o f 1909, need 
not ba prepared for this action. Since the
f iroposed rule reflects (he statutory 
unguage and intent of CongresB in the 

Act. this document is considered an 
amendment to an approved action 
having no potential for causing 
substantial environmental impact, and 
thus qualifies as a categorical exclusion 
from National Environmental Policy Act 
requirements under 510 DM 0. Appendix 

_1. Section 1.4(A)(1). The primary author 
. o f this document Is Special Agent 

Michael Sutton. Division o f Law 
Enforcement. U.S. Fish and W ildlife >•< A

1 List o f Subjects in 50 CFR Part IB - ....

Administrative practice and ' 
procedure. Alaska. Imports. Marine 
mammals.Transportation....
Regulation Promulgation * ••
PART 18— (AM ENDED) .

For ihe reasons set forth in the 
preamble. Part 18. Subchapter B o f

Chapter I. Title 50 o f the Code o f Federal 
Regulations Is proposed to be amended 
us set forth below:

1. The authority citation for Part 18 
continues to read as follows:

Authority: M arino Mammal Protection A ct  
of 1972. a i amended (Pub. L  02-522, 88 Stat. 
1027; Pub. L. 07-58,95 Slat. 970 (10 U S  C. 
1381-1407)).

5 18.3 [A m e n d e d ]

2. Section 18.3 is amended by adding 
the follow ing sentence to the end o f die 
definition of “Authentic native articles 
o f handicrafts and clothing": "P rov ided  
that, it has been determined that no 
items created In whole or in purt from 
aea otter meet paragraph (a) o f this 
definition, and therefore no auch items 
may be sold."

Dated: O ctob er 17,1088.
Susan R ecce , , t
Acting Assistant Secretary for Fish and 
Wildlife and Parks.

(FR  D o c  88-26005 Filed 11- 10-88: 8:45 uni) . 
BIUJUQ cooe  4J 10-M-U . . .  .

lawful, com m ercial use o f sea oilers by 
A laska Natives for mure than 200 years, there • Service, 
w ill be no econom ic Unpacts on Ihe public, 
individual Indaitries, o r  Fed e ra l stale, or 
loca l governments. Th" only effect o f this role 
w ill be to eliminate the confusion  and • 
controversy  w hich  have resulted from the 
m isinterpretation o f congressional Intent, 
previous regulatory language, end policy 
guldelinoi regarding the allowable native .) - 
uses of the sea otlcr.

The Service hoe determined thut on 
environmental assessment, as defined



Alaska State Legislature

O ffic ia l Business

P.O. Box V 
State Capitol 

Juneau, Alaska 99811

Hay 10, 1989

Ms. Susan Recce Lanson 

Acting Director

United States Fish and Wildlife Service 
P.O. Box 28006

Washington, D.C. 20038-8006 

Dear Ms. Lanson:

In advance of the U.S. Fish and Wildlife Service's scheduled field 

hearings in Alaska, we —  the members of the Alaska Legislature who represent 

rural and coastal areas in Alaska —  wish to offer the following comments on 

the proposed rule that would prohibit the taking of sea otters by Alaska 

Natives for use in creating and selling authentic Native articles of 
handicrafts and clothing.

The Native people of Alaska have used sea otters for subsistence and 

handicraft purposes for thousands of years. They are the original 
conservationists and have historically managed resources in an ecologically 

sound manner. As an example of responsible conservation, the Alaska Sea Otter 

Commission —  in reaction to the Exxon Valdez oil tanker disaster in Prince 

William Sound —  requested all sea otter harvesters to stop taking sea otters 

in the Chugach Region until more information is available about the extent to 

which the sea otter population has been affected by the oil spill. The Native 

people have no desire to take sea otters in excess of conservation goals nor 

to jeopardize their recovery from past population declines. The taking and 

use of marine mammals, including sea otters, is a mainstay of the livelihoods 

and cultural survival of the Native people who live in Alaska's coastal 

communities.

We believe the U.S. Fish and Wildlife Service's proposed rule violates 

the intent and express language of the Marine Mammal Protection Act, which 

specifically provides an exemption for Alaskan Aleuts, Eskimos or Indians ,/uo 

reside on the North Pacific and Arctic Ocean coasts to take marine mammals, 

including sea otters, for the purposes of creating and selling authentic 

native articles of handicrafts and clothing.

The proposed rule, if adopted, would subject Alaska Natives who create 

and sell handicraft items made out of sea otter to penalties of up to a year 

in prison and fines of up to $20,000.

We feel the U.S. Fish and Wildlife Service has adopted an inaccurate and 

overly restrictive interpretation of Marine Mammal Protection Act, and has 

ignored the actual language of the Act.

The proposed rule is not biologically justified because the overall sea 

otter population in Alaska is healthy and growing. As was pointed out by many



Ms. S usan Recce L an s o n

U.S. Fish and W i l d l i f e  Servi c e

- 2 - M a y  10, 1989

individuals and organizations who responded to the first request for public 

comment, the Service's justification for the proposed rule does not accurately 

reflect the historical use by Alaska Natives of sea otters and does not take 

into account Native traditional practices and culture.

We note the proposed rule originated with the Division of Law Enforcement 

in the U.S. Fish and Wildlife Service, apparently with the main objective of 

making enforcement easier for the Service. It reflects an antagonistic and 

needlessly adversarial attitude toward the Native people of Alaska. It was 

not developed in cooperation with the people who would be affected, despite 
their willingness to work with the Service.

Our experience with the legislative process leads us to the firm 

conclusion that the Service's enforcement regulations would have much broader 

support if they were written in cooperation with the people who would be 

affected. In addition, they would be much easier to enforce if they reflected 
a consensus of opinion among the interested parties.

We also note that the original notice of the proposed rule was inadequate 
and did not allow enough time for informing the people of rural Alaska about 
its purpose and impact.

The proposed rule is opposed by many individuals and organizations 
throughout Alaska including, but not limited to, Alaska's delegation in 

Congress, the Alaska Department of Fish and G-Prae, the Alaska Federation of 
Natives, Inc., the Alaska Legal Services Corporation, the Alaska Sea Otter 

Commission, the Alaska Village Participation Conference, the Aleutian/Pribilof 

Islands Association, Inc., the Association of Village Council Presidents, the 

City of Cordova, Cook Inlet Tribal Council, Inc., Kawerak, Inc., the North 
Pacific Rim, the mayor of the North Slope Borough, the Regional Resource 

Management Commission for the Chugach Region, the Rural Alaska Community 

Action Program, Inc., the Rural Alaska Resources Association, the Seldovia 

Native Association, In^., and the U.S. Department of the Interior Indian Arts 

and Crafts Board. I s  elected officials representing the people of Alaska, we 

wish to add our names to this list.

We respectfully request the U.S. Fish and Wildlife Service to abandon its 

proposed rule and, in the future, to work with Alaska's Native people —  

through the Alaska Sea Otter Commission and other appropriate organizations —  

to develop regulations that meet the concerns of both the Service and the 
Native people, and that comply with the Marine Mammal Protection Act.

Sincerely

Senator Al Adams

Senator Richard Eliason 

District B
Senator Paul Fischer 

District D
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Representative Bette Cato 
District 6

Jresentative Ben Grussendorf 
District 3

cko, Jr.

Representative Mike Navarre 

District 5-A

Representative F. Kay Wallis 

District k/b

i s *
preseh'taRepresentative Cliff Davidson

Y r?
/ A

Representative Peter Goll 
District 2

Repre;Representative 

District 25
n Hoffman

Representative Eileen P. MacLean 

District 22.

Representative C.E. Swackhammer 

D i s P r i e e  5-B

cc: Secretary Manuel Lujan, Jr.

Senator Ted Stevens 

Senator Frank Murkowski 

Representative Don Young 

Governor Steve Cowper

Walter Stieglitz, AK Region, U.S. Fish and Wildlife Service
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a o d r e s s  o m .v ih e  d ir e c t o r
'ISH  AND VMIUI Iff SERVICE

In Reply Refer To: 

FWS/MA/F9- 2919

JUL ! 3 1989

Honorable Fred F. Zharoff 

Alaska Senate 

Juneau, Alaska 99811

Dear Mr. Zharoff:

Thank you for your letter dated May 10, 1989, which provided comments on the 
proposed rule that would prohibit the taking of sea otters by Alaska Natives 

for use in creating and selling authentic Native articles of handicrafts and 
clothing.

The Fish and Wildlife Service (Service), in a May 31, 1989, FEDERAL REGISTER 

Notice (copy e n c l o s e d ) , extended the public comment period for this rulemaking 

until November 30, 1989, to allow time for public meetings at selected 

locations within the range of sea otters. In order to accommodate the greatest 

number of A l a skan Natives who would be affected b y  the proposed rule, meetings 

will be he l d  starting in October 1989. This additional extension of the 

comment period and the plan to conduct public meetings is in response to 

requests from Native organizations and individuals and conservation 
o r g a n i z a t i o n s .

The [ roposed rule has generated a great amount of public interest. At the 

close of the first comment period the Service had received 495 written comments 

on the proposed rule of which 87 were from individuals and organizations in 

Alaska. Based on the volume of comments received to date, the extension of 

the comment period and the schedule of public meetings (soon to be announced 

in a subsequent FEDERAL REGISTER N o t i c e ) , the Service feels that it will have 

ample information to consider in making a decision on the proposed rule.

We agree with y o u  that regulations and policy have much broader support when 

they are developed in cooperation with the people who would be affected. To 

that end, we hope that the extended comment period and public meetings will 

help to promote understanding and a consensus of opinion among all interested 
p a r t i e s .
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Thank you for your suggestions and comments. The Service appreciates your 
participation in the rulemaking process. If I may be of further assistance, 
please let me know.

Sincerely,

/
.wOS?►  DIRECTOR

Enclosure
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ALASKA FEDERATION OF NATIVES, INC.
1989 ANNUAL CONVENTION

RESOLUTION NO. 89 -  45
T ITLE: Sea O t t e r  Management
WHEREAS the N a t iv e  peop le s  o f  A la ska  have been us ing  ser’

o t t e r s  f o r  sub s is tence  and h a n d i c r a f t  pu rposes  s in ce  
t ime immemoria l ;  and

WHEREAS the  N a t iv e  peop le s  o f  A la sk a  a re  the  o r i g i n a l  con­
s e r v a t i o n i s t s  and have h i s t o r i c a l l y  managed r e s o u rc e s  
i n  an e c o l o g i c a l l y  sound manner; and

WHEREAS the  Marine Mammal P r o t e c t i o n  Act s p e c i f i c a l l y
r e c o g n i z e s  the A la ska  N a t i v e  p e op le s '  r i g h t  t o
h a r v e s t  sea o t t e r s  f o r  s u b s i s t e n c e  and h a n d i c r a f t  
pu rp o se s ;  and

WHEREAS the  U .S .  F i s h  and W i l d l i f e  S e r v i c e  may r e g u l a t e
N a t iv e  ta k e  o n l y  i f  the s p e c ie s  has been d e p l e t e d  o r  
found t o  be taken  i n  an u n u s e fu l  o r  w a s t e f u l  manner 
acco rd ing  t o  the  Marine Mammal P r o t e c t i o n  Ac t ;  and

WHEREAS the  U .S .  F i s h  and W i l d l i f e  S e r v i c e  has p roposed  a
r u l e  which would p r o h i b i t  th e  t a k i n g  o f  sea o t t e r s  by 
A la sk a  N a t iv e  p eop le s  f o r  h a n d i c r a f t s ;  and

WHEREAS t h i s  p roposed  r u l e  i s  c u l t u r a l l y  i n s e n s i t i v e ,  and
e c o l o g i c a l l y  unsound, based on shoddy r e s e a r c h  and a 
d i r e c t  v i o l a t i o n  o f  the  Mar ine  Mammal P r o t e c t i o n  Ac t ;

NOW THEREFORE BE IT  RESOLVED by the  d e l e g a t e s  t o  the  1989
Annual Conven t ion  o f  the  A la s k a  F e d e r a t i o n  o f  N a t i v e s ,  
I n c .  u rges  the U .S .  F i s h  and W i l d l i f e  S e r v i c e  t o  
immed ia te ly  r e s c in d  i t s  p roposed  r u l e  and in s t e a d  
n e g o t i a t e  a memorandum o f  agreement and a comprehens ive  
sea o t t e r  management p la n  i n  c o o p e r a t i o n  w i th  the  A la s k a  
Sea O t t e r  Commission.

SUBMITTED BY: Chugach A la ska  C o r p o r a t i o n  and Eyak C o rp o r a t i o n

COMMITTEE RECOMMENDATION: Do Pass

CONVENTION A C T I O N :  P a s s e d



ALASKA FEDERATION OF NATIVES, INC, 
1989 ANNUAL CONVENTION 

RESOLUTION NO. 8 9 -  46

T ITLE: A RESOLUTION OPPOSING THE U .S .  FISH AND WILDLIFE
SERVICES (USFWS) PROPOSED SEA OTTER RULE 
PROHIBITING ALASKA NATIVES FROM TAKING SEA OTTERS 
FOR SUBSISTENCE AND HANDICRAFT PURPOSES

WHEREAS the  A la sk a  N a t i v e  p eop le  o f  A la ska  have been u s ing  
sea o t t e r s  f o r  s u b s i s t e n c e  and h a n d i c r a f t  pu rposes  
s i n c e  t ime immemoria l? and

WHEREAS the  A la ska  N a t i v e  p e op le  g£ A la ska  a r e  the  
o r i g i n a l  c o n s e r v a t i o n i s t s  and have h i s t o r i ­
c a l l y  managed r e s o u r c e s  i n  an e c o l o g i c a l l y  sound 
manner; and

WHEREAS the  U .S .  F i s h  and W i l d l i f e  S e r v i c e  has p roposed  a 
r u l e  which would p r o h i b i t  the  t a k i n g  o f  sea  o t t e r s  
by A la s k a  N a t iv e  p e op le  f o r  h a n d i c r a f t s ?  and

WHEREAS t h i s  p ropo sed  r a l e  i s  no t  c o n s i s t e n t  w i th  the 
Mar ine Mammal P r o t e c t i o n  Act (MMPA) which 
s p e c i f i c a l l y  r e c o g n i z e s  and g u a ra n t e e s  the  
A la s k a  N a t i v e  p e o p l e ' s  r i g h t  t o  h a r v e s t  sea  
o t t e r s  f o r  s u b s i s t e n c e  and h a n d i c r a f t  p ruposes?  
and

WHEREAS t h i s  p roposed  r u l e  i s  based on i l l o g i c a l  and 
c o n v o lu t e d  r e a s o n in g ;  and

WHEREAS t h i s  p roposed  r u l e  i s  c u l t u r a l l y  i n s e n s i t i v e ,
e c o l o g i c a l l y  unsound, based on shoddy r e s e a r c h ,  
and a d i r e c t  v i o l a t i o n  o f  the  Marine Mammal 
P r o t e c t i o n  Ac t ;

NOW THEREFORE BE IT  RESOLVED th a t  the  AFN/RurAL CAP
Sub s i s t e n c e  Con fe rence  he reby  u rg e s  the  U .S .  F i sh  
and W i l d l i f e  S e r v i c e  to  immed ia te ly  r e s c i n d  i t s  
p ropo sed  r u l e  and s t a r t  n e g o t i a t i n g  f o r  a 
memorandum o f  agreement (MOA) and a comprehens ive  
sea o t t e r  management p lan  i n  c o o p e r a t i o n  w i th  the 
A la ska  Sea O t t e r  Commission r a t h e r  than pu rsu ing  
the r u l e  making p r o c e s s .

S U B M I T T E D  BY: A F N / R u r A L  C A P  S u b s i s t e n c e  C o n f e r e n c e

C O M M I T T E E  R E C O M M E N D A T I O N :  Do Pass

CONVENTION A C T IO N : P a s s e d



‘

ENTITLED:

VILLAGE PARTICIPATION CONFERENCE RESOLUTION 089-25

A RESOLUITON REAFFIRMING THE ALASKA NATIVE PEOPLE'S RIGHT 10 
USE SEA OTTERS FOR SUBSISTENCE AND HANDICRAFT PURPOSES.

WHEREAS, the Native people o f  Alaska have been using sea o tte rs  for
subsistence and handicraft purposes for thousands o f  years; and

WHEREAS, the Native people o f  Alaska are the or ig ina l conservationists 
and have h is to r ica l ly  managed resources in an eco logica l ly 
sound manner; and

WHEREAS, the Marine Mammal Protection Act spec i f ica l ly  recognizes the
Native people's right to harvest sea otte rs for subsistence and 
handicraft purposes; and

WHEREAS, the U.S. Fish and W i ld l i fe  Service has proposed a ru le which
would prohibit the taking o f  sea otters by Native people for 
handicrafts; and

WHEREAS, this proposed ru le is  baseu on i l l o g i c a l  and convoluted
reasoning; and

WHEREAS, this proposed rule is  cu l tu ra l ly  insensit ive, ecologica l ly
unsound, based on shoddy research, and a direct v io la t ion  of 
the Marine Mammal Protection Act.

Now, therefore, be i t

RESOLVED: That the 1989 Vil lage Participation Conference hereby urges
the U.S. Fish and Wild l i fe  Service to immediately rescind i t s  
proposed ru le  and to enter into a posit ive, productive, and 
cooperative working re lationship with the Alaska Sea Otter 
Commission; and

be i t  further



RESOLVED: That the U.S. f i sh  and W i ld l i fe  Service should conduct public
hearings in coastal v i l lages affected by the proposed ru le .

ADOPTED this 24th day o f  ("ebruary, 1989 at the Vil lage Part icipat ion 
Conference in Juneau, Alaska.

Chester Ba l lo t ,  Chairperson
1989 Vil lage Part icipation Conference
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C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  

o n  F e d e r a l  A r e a s
N o v e m b e r  29, 1989

2S0 Cushman St. 
Suits 4H 

Fairbanks, Alaska 39701 
19071 456-2012 
Fax: 456-2039

Mr. Walter Stieglitz 
Regional Director 
U.S. Fish and Wildlife Service 
1011 East T u d o r  Road 
Anchorage, Alaska 99503

Re: Proposed amendment to 50 C F R  Part 18 prohibiting the use of sea otters
by Alaska Natives in the creation of handicrafts.

Dear Mr. Stieglitz:

T h e  Citizens' Advisory Commission on Federal Areas has reviewed the U.S. 
Fish and Wildlife Service's (FWS) proposal to a m e n d  the regulations found at 
50 C F R  Part 18 implementing the Marine Mammal Protection Act of 1972 
(MMPA). T h e  proposed regulation prohibits the use of sea otter pelts b y  
Alaska Natives in the creation of handicrafts for sale to non-Natives.

With the enclosed resolution, passed unanimously at the Commission’s October 
27, 1989 meeting, w e  wish to express our opposition to the Service's 
proposal. We  offer the following additional comments with the hope that the 
F W S  will acknowledge Alaska Natives' historical use of sea otters statutorily 
recognized b y  the Congress in the M M P A .  We  strongly urge the F W S  to 
adopt a less restrictive, more cooperative approach to conducting its sea 
otter management responsibilities under the M M P A .

T h e  rationale proffered b y  the F W S  for its prohibition is that its current 
regulation requires that handicrafts ma d e  from marine ma m m a l  parts must 
have been commonly produced b y  Alaska Natives at the time of enactment of
the M M P A  in 1972. T h e  proposed regulation which purports to "clarify" its
current regulation (and b y  implication the intent of Congress) argues that a 
ban on Native sea otter use imposed b y  the Russian American Co. in 1741 
was effectively enforced and continued u n der the administration of Alaska by  
the U.S. This unsubstantiated hiatus in traditional use of sea otters 
therefore disqualifies Alaska Natives from the exemption to the general 
prohibition on the taking of marine mammals for the creation of handicrafts. 
T h e  F W S  offers no evidence that this is what the Congress intended w h e n  it 
was contemplating passage of the M M P A .  Quite the contrary, the M M P A  
states clearly enough:

"Except as provided in section 1379 of this title, the provisions of 
this chapter shall not appiy with respect to the taking of any 
marine ma m m a l  b y  any Indian, Aieut, or Eskimo w h o  resides in 
Alaska and w h o  dwells on the coast of the North Pacific Ocean or 
the Arctic Ocean if such taking-

1) Is for subsistence purposes; or
2) Is done for the purposes of creating and selling authentic 
native articles of handicrafts and clothing: Provided, That
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only authentic native articles of handicrafts and clothing may 
be sold in interstate commerce: A n d  provided further,...For 
the purposes of this subsection, the term "authentic native 
articles of handicrafts and clothing" means items composed 
wholly or in some significant respect of natural materials, and 
which are produced, decorated, or fashioned in the exercise 
of traditional native handicrafts without the use of 
pantographs, multiple carvers, or other mass copying 
devices..." [emphasis added]

The M M P A  says "any marine mammal", not "any marine mammal except sea 
otters". W e  believe the F W S  has exceeded the authority granted it by 
Congress in proposing to ban Native Alaskans' use of sea otters for the 
creation of handicrafts.

T h e  notice for the proposed regulation purports that the F W S  is under court
order to "clarify" ambiguities in its regulations. Unfortunately, the only
thing that has been clarified b y  the FWS's proposal is its intent to adminis­
tratively prohibit a traditional activity recognized b y  federal statute. While 
it is true that the court has suggested the need for a "..thorough adminis­
trative review.." to ascertain the necessity of special regulation in order to 
remove ambiguities, the court also expressed its doubt that the F W S  "had 
fully and adequately considered the possibility that bona fide" Native use of 
sea otter had occurred (Didrickson vs. U.S. Dept, of Interior, et al.,
A85-336 Civil) prior to the M M P A .  If the Service wishes to "clarify" its 
current regulations, it can do so b y  developing language which unequivocal­
ly affirms the rights granted to Alaska Natives in the M M P A .

Having conducted what the F W S  terms in its supplemental information section 
of the regulation notice ( 53 F R  45789 Nov. 14, 1988) "a preliminary analysis 
of all available information, including historical evidence, legislative history, 
and past policy statements", w e  must express our o w n  doubts as to whether 
a "thorough administrative review" has yet occurred. Certainly "all avail­
able information, including historical evidence" would demonstrate that 
traditional use of sea otters b y  Alaska Natives has occurred since 1741.
This has been s h o w n  in the testimony given b y  Alaska Natives at every one 
of the ten public meetings held in Alaska.

Regrettably, w e  must note that the Service would not have held these public 
meetings at all were it not for a 3torm of protest from the statewide Native 
community, including m a n y  people and organizations living beyond the historical 
range of the . ea otter. This is because m a n y  Alaska Natives perceive, quite 
accurately in our opinion, that if the F W S  succeeds in imposing this regulation 
upon them, the door will be open for further initiatives inspired b y  animal 
rights groups that threaten the continuation of Alaska Native culture.
Native feelings on this issue are so strong that one hears the term "cultural 
genocide" quite frequently. We hope that the Service will recognize and be 
prepared to contend with, if nothing else, the fact that this perception is 
fraught with serious consequences for m a n y  of its resource management 
programs in Alaska.

In addition to testimony b y  Alaska Natives, expert scholars knowledgeable 
about Native culture have testified for the record in court proceedings that
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documentation exists for traditional Native use of sea otters (depositions of 
Dr. William Laughlin, Ph .D . and Dr. Lydia Black, Ph.D. in Katelnikov vs. 
Dept, o f In te r io r ) .  The FWS has conveniently overlooked this testimony in 
promulgating its regulation. Inevitably the FWS will encounter this expert 
testimony again i f  Alaska Natives are forced to litigate in order to have 
rights granted them by Congress recognized by the FWS.
Aside from ignoring historical fact, and contriving an inaccurate 
interpretation of the intent of Congress in its passage of the MMPA, the 
Service's proposed regulation makes little sense from a resource management 
perspective. There is no biological justification for prohibiting Alaska 
Natives use o f sea otters for handicrafts. Alaska Department of Fish and 
Game (ADFG) biologists estimate that the population of sea otters residing in 
Alaska waters, current ly 150,000 or more, is at or has exceeded historical 
numbers and is grov/ing at about 15%-20% annually. FWS personnel do not 
dispute these population f igures. This population growth, i f  unchecked, will 
eventually exceed the carrying capacity of the sea otter's habitat and is 
already having an impact on shellf ish populations in some areas. The 
population of sea otters can easily sustain the current modest level of 
harvest by Alaska Natives and even allow for an appropriately managed 
growth of that harvest . The goal of the MMPA is to maintain healthy marine 
mammal populations. Failure to allow harvest of 3 0  a otters may very well 
militate against healthy populations by removing an important management 
tool.
The Alaska Sea Otter Commission (ASOC) has proposed a Memorandum of 
Agreement between the U .S .  Fish and Wildlife Service, the Alaska 
Department of Fish and Game, and the ASOC. The agreement provides for 
the cooperative development of a comprehensive sea otter management plan.
We believe this approach is more beneficial to the interests of all parties, 
including the population of sea otters, than the Service's proposed 
regulation. We encourage the Service to withdraw the proposed regulation 
and negotiate with the ASOC and the ADFG in a spirit of cooperation.
We hope you will f ind our comments thought provoking and useful as you 
endeavor to consider the public's views on this issue. I f  you have any 
questions or have a need for clarification of our position, please do not 
hesitate to contact our office.

cc:
Governor Cowper 
Sen. Stevens 
Sen. Murkowski 
Rep. Young
Alaska Sea Otter Commission 
Alaska Legal Services

Sincerely,

Stan Leaphart ' 
Executive Director
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o n  F e d e r a l  A r e a s

250 Cushman St 
Suittt 4H 

Fairbanks. Alaska 99/01 
19071 456-2012 
fa i 456-2033

" A  R E S O L U T I O N  O P P O S I N G  T H E  U.S. FISH A N D  WILDLIFE 
S E R V I C E ' S  P R O P O S E D  R U L E  P R O H I B I T I N G  A L A S K A  N A T I V E S  
U S E  O F  S E A  O T T E R S  F O R  H A N D I C R A F T  P U R P O S E S . "

W H E R E A S , the Native people of Alaska have used sea otters for 
subsistence and handicraft purposes for m a n y  years; and

W H E R E A S , the Marine Mammal Protection Act of 1972 specifically 
recognizes the right of Alaska Natives to harvest marine mammals, including 
the sea otter, for subsistence and for the creation of handicrafts; and

W H E R E A S , the U.S. Fish and Wildlife Service has been instructed 
b y  a federal court to clarify certain regulations relating to the use of sea 
otters b y  Alaska Natives; and

W H E R E A S , the U.S. Fish and Wildlife Service has proposed an 
amendment to its regulations which prohibits the use of sea otters for 
handicrafts; and

W H E R E A S , the proposed regulation is inconsistent with the Marine 
Mammal Protection Act and exceeds the authority granted by the Congress;

N O W ,  T H E R E F O R E ,  B E  IT R E S O L V E D ; That the Citizens' Advisory 
Commission on Federal Areas hereby urges the U.S. Fish and Wildlife 
Service not to adopt the proposed regulation.

encourages the U.S Fish and Wildlife Service to agree to develop a 
comprehensive sea otter management plan in cooperation with the Alaska Sea 
Otter Commission and the Alaska Department of Fish and Game.

Adopted b y  the Citizens' Advisory Commisison on Federal Areas at 
Anchorage, Alaska on October 27, 1989.

B E  IT F U R T H E R  R E S O L V E D : That the Commis: .on hereby

Lew M. Williams, Jr 
Chairman

Stan Leaphart 
Executive Director
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The Hono rab le  Fred F . Z h a r o f f  
A laska S t a t e  L e g i s l a t u r e  
P.O. Box V
Juneau , A la ska  99811 
Dear F red :

Thanks f o r  w r i t i n g  to  e xp re s s  y ou r  concern  about the 
p roposed r u l e  r e g a rd in g  A laska  N a t iv e  use o f  sea o t t e r .

I  want you to  know th a t  I  d i s a g r e e  w ith  the U .S .  F i sh  
and W i l d l i f e  S e r v i c e ' s  p roposed r u l i n g  to  e l im in a t e  the use 
o f  sea o t t e r  f o r  the purposes o f  c r e a t i n g  and s e l l i n g  
a r t i c l e s  o f  h a n d i c r a f t s  and c l o t h i n g .  As such , I p lan  on 
su bm i t t in g  my own p e r s o n a l  comments about t h i s  p roposed r u l e  
to  the USFWS. I  w i l l  be work ing d i r e c t l y  w ith  the S e r v i c e  
when i t  comes down to  the f i n a l  rev iew  he re  in  Washington, 
D.C. to  make su re  th a t  the i n t e r e s t s  o f  r u r a l  and Nat ive  
A laskans a re  p r o t e c t e d .  I ' v e  a l s o  w r i t t e n  to  the USFWS on 
you r  b e h a l f  and asked th a t  they in c lu d e  you r  comments In  the 
o f f i c i a l  re c o rd  o f  p u b l i c  comments.

I n  the meantime, I  c on ta c ted  the  USFWS about the 
p o s s i b i l i t y  o f  e x tend ing  the comment p e r i o d ,  and am g lad  to  
t e l l  you th a t  the comment p e r i o d  was extended 60 days .
F i n a l  comments a r e  now due March 13, 1989 .

Thanks aga in  f o r  w r i t i n g .  I  want to  s t r e s s  th a t  I  am 
do ing a l l  I  can t o  make su re  t h a t  N a t iv e  A laskans a re  no t 
d ep r iv ed  o f  t h e i r  l i v e l i h o o d  and c u l t u r a l  t r a d i t i o n s .

With bes t  w ishes ,



The Honorab le  Fred F. Z h a r o f f  
A laska  S t a t e  L e g i s l a t u r e  
Pouch V (MS 3100 )
Juneau , A laska  99811
Dear F red :

Thank you f o r  l e t t i n g  me know how you f e e l  about the 
p roposed F l3h  and W i l d l i f e  S e r v i c e  ru lem ak ing  to  p re v en t  the 
t a k in g  o f  sea o t t e r s  f o r  s u b s i s te n c e  and h a n d i c r a f t s  under the 
Na t ive  Exemption to  the Marine Mammal P r o t e c t i o n  Act .

A f t e r  I  l e a rn ed  o f  the S e r v i c e ' s  p r o p o s a l ,  I  ad v ised  the 
D i r e c t o r  t h a t  I  f e l t  the comment p e r i o d  shou ld  be ex tended .  More 
r e c e n t l y ,  t o  f o l l o w  up on the i s s u e ,  I  w ro te  the en c lo sed  l e t t e r .

I 'm  p le a s ed  to say th a t  the comment p e r i o d  has now been 
ex tended , and t h a t  I  have been in fo rmed  by the Department o f  the 
I n t e r i o r  t h a t  f u r t h e r  a c t i o n  w i l l  be taken  o n ly  a f t e r  the m a t te r  
has been rev iewed by o f f i c i a l s  o f  the incoming Bush A dm in i s t r a ­t i o n .

S i n c e r e l y ,

F rank  H. Murkowski 
Un ited  S t a t e s  S en a t o r

E nc lo su re
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Feb rua ry  2 ,  1989

Frank Dunkle 
D i r e c t o r
U .S .  F ish  and W i l d l i f e  S e r v i c e  
Department o f  the I n t e r i o r  
Wash ington , D.C. 20240
Dear F rank :

I  am w r i t i n g  to  ad v is e  a g a in s t  p roceed ing  with the 
S e r v i c e ' s  p roposed r e g u l a t i o n  on the t a k in g  o f  sea o t t e r  under 
the A la ska  Na t iv e  exemption to  the Marine Mammal P r o t e c t i o n  Act.

I  e a r l i e r  communicated my suppo r t  f o r  an e x te n s io n  o f  tne 
comment p e r i o d  on t h i s  r e g u l a t i o n .  Now, however ,  I  want to 
encourage you t o  reexamine the agency 's  approach with g r e a t  c a r e .  
I  do not b e l i e v e  the  S e r v i c e  has ad equa te ly  demonstra ted  e i t h e r  
the need f o r  o r  the b a s is  f o r  such a change.

A number o f  cogent arguments have been advanced to  c oun te r
the i n d i v i d u a l  p o i n t s  r a i s e d  by the S e r v i c e  in e x p l a in i n g  t h i s  
r u l e .  W ithout r e i t e r a t i n g  th o s e ,  l e t  me suggest th a t  the S e r v i c e  
appea rs  to  be on somewhat shaky g round . I  urge you to  h a l t  a l l  
a c t i o n  pending a f u l l  rev iew o f  t h i s  m a t t e r ,  w ith c l o s e  s c r u t i n y  
g iven  to  the  c l e a r  meaning o f  the language adopted by C ong ress ,  
and to  the  q u e s t i o n  o f  o r e - 1 9 7 2  h a r v e s t i n g  by A laska  N a t i v e s .  
F u r th e rm o re ,  i t  i s  my o p in i o n  th a t  the f a r - r e a .c h in g  im p l i c a t i o n s
o f  the ru lemak ing  demand th a t  such a rev iew in c lu d e  a
comprehens ive  s e r i e s  o f  p u b l i c  h e a r ing s  in  A la s k a ' s  c o a s t a l  
v i l l a g e s ,  as any l e s s  e f f o r t  on the p a r t  o f  the S e r v i c e  w i l l  not 
a d equ a te ly  add ress  t h i s  i s s u e .

I l o o k  fo rw a rd  tc you r  prompt c o n s i d e r a t i o n  o f  t h i s  m a t t e r .
S i n c e r e l y ,



•A regulation proposed over a year 
ago by the Fish and Wildlife Service 
to deny Alaska Natives the right to 
make and sell craft items from the sea 
otters has not yet been withdrawn by 
the service, despite sound and per­
suasive arguments against its adoption, 
and it is for that reason that I write to 
you.

The proposed rule is unwarranted 
and indefensible, and, accordingly, I 
urge you to withdraw it.

In my view, the Fish and Wildlife

issue where 
none need exist. Alaska Native use of 
the sea otter fur in handicrafts, 
presently allowed by the exemption in 
the Marine Mammal Protection Act of 
1972, is limited. No only is the sea ot­
ter population unthreatcned, it is 
growing.

I would be grateful if you will give 
this issue your personal attention.

Sincerely yours. 
Sen. Frank H. Murkowski 

Washington, D.C. 
continued on pege three



Otter commission calls rule change ‘devious’
by Alexandra J. McCIanahan
Tnadra Time* publisher
A proposed U.S. Fish and Wildlife 

Service rule to restrict the taking of 
sea otters by Alaska Natives is being 
strongly opposed by the Alaska Sea 
Otter Commission.
“This proposed regulation is in 

direct conflict with a law known as the 
Marine Mammal Protection Act which 
guarantees Alaska Natives the right to

S u b s i s t e n c e
—Page Five

sell sea otter handicrafts,” according 
to a commission letter to Alaska 
Natives.
Commission spokesperson Kimber­

ly Martus called the proposal unfair.
“We think it’s devious,” she said

of the U.S. Fish and Wildlife Service’s 
action. "They arc abusing the rule­
making process to actually change a 
statute that guarantees rights to 
Native.”

Among others opposing the change 
are the Rural Alaska Community Ac­
tion Program and the Alaska Federa­
tion of Natives.
“In light of the clear intent of Con­

gress to not extinguish traditional uses

of marine mammals by Alaska 
Natives, we are, quite understandably 
in our opinion, alarmed that the ser­
vice, in regard to this proposed rul­
ing, seeks to do just that,” Jeanine 
Kennedy, RurALCAP executive 
director, said in a letter to the Fish and 
Wildlife Service.

The rule would prohibit the taking 

conlinued on Pago Twenly-Throa
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o f sea often by Alaska Natives for use 
in treating and idling authentic Native 
articles o f haxalicntti and clothing 
under the Native exemption section of 
the Marine Mammal Protection Act of 1S»72.

The proposed rule would allow con­
tinued Native lake o f tea otters for 
itihsntcnce use only, sccording ui the 
Fish and Wildlife Service.

The marine mammal act provides 
fin' a moratorium on the taking and im­
portation uf marine mammals and 
marine mammal products, including 
the Northern sea otter. However, Con­
gress created a limited exemption for 
Alaska Natives.

Pish and Wildlife Service officials 
say lliey have determined that the in­
tent o f Congress in passing die Native 
exemption was to preserve existing 
Native uses of marine mammals, 
rattier than to promote expansion of 
Alaskan am and crafts industries or 
the creation o f new industries.

'Ihe agency claims that sea otters 
were not being taken for handicraft or 
clothing uses when Congress passed 
the act, therefore officials say the act 
prohibits the taking of sea otters by 
Alaska Natives for use in creating and 
selling handicrafts and clothing.

Both AFN and RurALCAP's Ken­
nedy note, however, that Natives (save 
traditionally used sea otten.

“ When one considers that the pro­
posed ruling was not based on any 
biological factors, ignores evidence of 
traditional use and was authored by the 
service’s Enforcement Division, a 
clear impression emerges that the ser­
vice is attempting to unlawfully harass 
Native artisans,”  Kennedy said in her 
letter. ..........A scries o f public meetings has been scheduled by die vcrviocxo uage cnvi- 
ments on the proposal, and the first 
was held last month in Atka, followed 
by meetings earlier this month in 
Sitka, Klawock and Cordova.

Martus said the Alaska Sea Otter 
Commission, a subsistence advocacy 
organization comprised o f sea otter 
harvester/advocates from the 
Chugach, Cook Inlet, Koniag, Aleu­
tian Islands, Seal as ka and Bristol Bay 
regions, is urging all Alaska Natives 
to help decide the fate o f the 
regulation.

In addition, she said the organiza- 
tion has called for a mediation meeting 
with the Fish and Wildlife Service, 
following this week’s two-day sub­
sistence conference.

Martus said the ugency has agreed 
to meet with subsistence advocates 
Tuesday at 5 p.m. at the Egan Con­
vention Center, the site o f the sub­
sistence conference.

She said advocates hope to convince 
the Fish and Wildlife Service that a 
series o f public meetings is not the best 
means o f dealing with the proposal.

"W e believe this is a very super­
ficial way to solve this,”  she said, 
noting that most Alaska Natives do not 
read the Federal Register, wbero.the 
proposed rule was publiabedp^md 
many may not be aware n f,thc 
hearings. '

The Alaska Sea Otter Commission 
supports negotiations, she saidi^j

She said the commission believes 
that the rule would actually undermine 
subsistence rights o f all Alaska 
Natives.

Martus said the commission even­
tually hopes to develop management 
plans for sea otters and is in the pro­
cess o f initiating efforts to become a 
managing partner o f the resource.

Other meetings planned by the Fish 
and Wildlife Service on the proposal

Comments and 
materials concerning 
the rule may be sent 
to: Regional Director, 
U.S. Fish and Wildlife 
Service, 1011 East 
Tudor Road, Anchor­
age 99503.

I01I East Tudor Rood, Anchorage.
•Thursday — 7 p.m.. Kadiemak 

Bay Campus o f the Kcnat Peninsula 
College, 533 E. Pioneer Ave., 
Homer.

•Oct. 23 — 7 p.m.. Fisherman's 
Hall. Kodiak.

•Oct. 24 — 7 p.m.. Senior Citizens 
Center, Dillingham. ”

•Oct.26 — 7p.m., SelduviaNative 
Association Office, Seldoviaiv 

•Oct. 30 — I p.m.. Fori Mason 
Center, Golden Gate National Recrea­
tion Area, Building 2 0 I , Sun 
Francisco.

The closing o f the comment perio^ 
for the proposed rule is Nov. 30; 
Comments and materials concerning 
the rule may be sent to: Regional 
Director. U.S. Fish and Wildlife Ser­
vice, 1011 East Tudor Road, An­
chorage 99503. • - I " :

include:
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education to more: Ilian 1411,(XX), an 
amount Taylor .says the borough cannot af­
ford unless residents vote to tux on 
themselves.

"W e don't see that as u possibility," 
Taylor said. "It ’s not whut the people 
voted for. If we had had the $102 million

See LAKE & PEN Puge 2
Recognize any ol these folks? If you do, you may be able to help with an 

historic photo project now underway at Southwest Region Schools. Story page 3.

S e a  o t t e r  r u l e  c h a n g e  d e n o u n c e d
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hy Fritz Johiismi 
Sluff Writer

A proposed change in rules governing 
the harvest and use of sea otters i>y Alaska 
Natives has met nearly universal opposi­
tion from lurut residents.

According to U.S. Fish and Wildlife 
Service officials, testimony in Dillingham 
Tuesday echoed feelings expressed at 
previous public hearings in Kodiak, lln 
alaska, and Southeast Alaska. A resolution 
approved at last week's Alaska Federation 
ol Natives convention also denounced the 
Service’s proposed clarification of a sec­
tion of ihe Marine Mammal Protection 
Act, which would make it illegal for Native 
people to sell or trade sea otter hats, parkas 
or other handcrafted items outside the 
Native community.

"Why is the (Service) trying to clean

out a Native cuplmard that is already nearly 
hare?" asked Dillingham City Councilman 
Tom Tildcn. "Bartering and commercial 
use of artifacts, clothing and handicrafts 
have been a way of life lor Alaska Natives 
for centuries."

Gusty Barlmun o f Dillingham and John 
Dyasuk o f Togiak horn recalled stories 
Irom elders who periodically traveled to 
Cook Inlet from the Kuskokwim region to 
hunt sea otters.

Tildcn also presented written testimony 
prepared hy Bristol Bay Area Health Cor­
poration Director Robert Clark, who de­
nounced what he called an effort to 
"discriminate against our people’s 
historical ability to adapt, change and 
become stronger based on our creative 
abilities to survive."

In a press release issued Oct. 24. Senator

1990 h err in g  forecast:
TOGIAK — Old age is finally catching up 
with Togiak herring and next year’s catch 
is not expected to be as strong as 1989’s.

The Alaska Department o f Fish and 
Game released its forecast for the 1990 
herring season this week, predicting a 
catch of just over nine thousand tons: 6800 
tons to be caught by the purse seine fleet, 
and 2300 for gillnetters.

That compares to catches o f 9200 tons 
for the purse seine fleet and 2800 tons for 
the gillnetters this during the 1989 herr­
ing season.

Arrnrdinp to Toniak manaecr Wes

Fred Zhurolf (D-Kodiak) called Ihe pro­
posed rule change “ a classic example of 
a government agency using regulations to 
twist ihe meaning o f a law."

Under provisions o f Ihe 1972 Marine 
Mammal Protection Act. only Alaska 
Natives are allowed to harvest marine 
mammals, including sea otters, walrus, sea 
lions and whales. The law permits the 
manufacture and sale o f clothing and craft 
items made from marine mammals, but ac­
cording to federal oficials. the law is 
unclear with regard to sea otters.

The piopsed change would make (he sale 
to non-Natives o f crafts made from sea ot­
ters a federal crime.

The Fish and Wildlife Service "would 
apparently rather arrest any Native they 
find who tries to sell an item made out of 
sea otter and throw them in jail" rather 
than work with Native Alaskans "to con­
serve the resource and protect traditional 
practices," Zharoff said.

According to biologists. Alaska's sea ot­
ter population, estimated at between 
I20,(XX) and I8().(XX). is presently healthy 
and not endangered. (

Bill Knaucr hearing oncer for the Fish 
and Wildlife Service, said comments In 
most rural areas were similar to those ex­
pressed in Dillingham. "Only in Momcr 

Sec SEA OTTERS Page 2

Bucher, the total biomass o f returning her­
rings is expected to be just over 56,000 
tons in 1990. That's considerably less than 
the 99,000 tons of fish that returned in 
1989.

Much of the reason for the decline is the 
natural mortality of the older age class her­
ring. The eleven- and twelve-year-old her­
ring that comprised 39 percent o f the 1989 
run will only make up 27 percent of next 
year’s run.

Those two age classes have dominated 
the Togiak run for several years, and 

See TOGIAK Paue 3

McElroy joins BayTimes
by Fritz Johnson 
BayTimes Editor
DILLINGHAM—David McElroy, former 
managing editor of I.indaucr publications’ 
Bristol Bay News, has joined the staff of the 
Bristol BayTimes.

His agreement to- work for the BayTimes 
comes less than a week after McElroy resign­
ed from Ihe News, in a way that may be a 
fir..l in the newspaper business — by pasting 
more than 1,000 copies of his resignation on 
the front page of the Oct. 20 edition.

The thrce-by-fivc announcement McElroy 
glued on the cover aegan by stating that 
publisher John Lindauer is planning to run for 
governor of Alaska, and invited the public to 

See McELROY Page 4 David McElroy
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!figure when tW original feasibility stiidy1? 
was done, I doubt the borough would have 
been formed." ,>

Under terms o f ihc#a^'pp^lfpri0cc*)r 
Taylor has until DecPl 5? petiuad,d(lsvKld 
assessors to reduce the property evaluation 
to an amount near the original estimate, 
"o r  (lie borough might have to be dissolv­
e d ." '?  . . j««

“ That is an .option if it turns out the 
borough is not feasible," she said.

Taylor is questioning {he state’s 'dull 
value determination! conductcd^in 
September, when bad we&thcr prevented 
a physical survey o f the southern ppnion 
of the borough. She says too dial die state’s 
figures on the valucfpf lodge property in ’' .T-

'the Ifiarnna Lake, Kvichak and Nuknck 
River .sections are too high.

Revenues frorffr£\Vcfish taxes are down 
frdm>«jHgirtalprOjections because of lower 

; m o^n<5« an(l the closure o f most o f 
iherChtgnikTdistrici as a result o f the Exx­
on Valdez oil spill.

According to Chris Follis, an assistant 
state assessor, bad weather in September 
prevented travel to the Chigniks, Perryville 
and Ivanof Bay, so the evaluation is "a  

jpreliminaryifigureKbased '.onjour bcstvr. fctfmate;!^4SSr *• ’•
. The $32 million figur«t"includcd in the# 
.preliminary borough feasibility study was 
iproVided'lby‘ ifcc state!'

Sea otters
and Anchorage have wc gotten comments 
in favor of the proposed change."

Additional support is likely, however, at 
a hearing set for later this month in San 
Francisco, home o f the animal rights’ 
group “ Friends of the Sea Otter."

According to Knaucr. the clarification 
was intended to prevent the development 
of new cottage industries built on the eonW 
mcrcial harvest <ifscaotteri#\vhiclj federal  ̂
officials say was nor:a'-’ {fart’ o f .Nutive" 
culture when the marine mummal'u'ct was 
approved by Congress. .■'**’ ’v"

Clark and others dispute that view.
The "conclusion that (since) sea otters 

were not taken by Alaska Natives (for) 
handicrafts and clothing when the Act was : 
passed, therefore future use should be pro- i 
liibiicd forever is not conclusively true," I 
Clark said. At that lime "many of our pco-A 
pic were not sure that they could harvest 
sea otters." ? '  ■'

C o n t ’ d . from  Page 1

"Any article, however true to historic 
detail or ultra modem, is an authentic 
Alaska Native-made product," Clark said. 
"N o person orudminslrativc unit short of 
Congress should restrict this." . . 

"Our people ontherWhole urc very poor, * 
■i. w c r v k l e p c n d c n t .'op casHr

tm ajJ^W itho^rnany: 
^  [temailWvfor' jobsm our villages, . 

tj^jtVStural to nnikc maximum use o f our 
'locally available resources."

M a n c u s o  w i n s
NAKNEK —Roy Lee Mancuso won a .. 
thrcc;year term on the Bristol Bay Borough* 
Schpt^dJJourd in ..Tuesday's run-off:? 
e jw tion ^ fe^

MunCusofwOn.With 114 votes to Larry
* . i■ Seven questioned,voles and an absentee 

ballot will not affee^thd butcpm^fstl^ 
election.
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