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Senate
Letter of Intent
For
CSSB 539 (0il & Gas)

intent of the Alaska Senate that
enactment of CSSB 539 (0il & Gas) shall not affect
or change the policy of the state of Alaska
regarding federal Quter Continental Shelf North
Aleutian Basin Oil and Gas Lease Sale 92.

It is the



J STEVE COWPER, GOVERNOR
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JUIJEAU, ALASKA 90S01-1T96

OFFICE OF THE COMMISSIONER PHONE: (907) 405-2400

April 3, 1990

The Honorable Drue Pearce

Chair, Senate Special Committee on Oil and Gas
Alaska State Senate

P.0. Box V

Juneau, AK 99811

Dear Senator Pearce:

Subject:  Senate Bill 539,-which ratifies State 0Oil and Gas-Lease
Sale 50.

Position: The Department of Natural Resources supports this
bill. . The bill 1is necessary to avoid the serious adverse
consequences, both practical and financial, of the Alaska Supreme
Court®s recent decision in Trustees for Alaska v. State of

Alaska.

While the state has filed a petition for rehearing, and the court
did not invalidate the sale, uncertainty will continue until the
court acts on the petition or the Legislature validates the sale.

IfT the court ultimately cancels the sale, the state may need to
M*refund the $6.6 million in Sale 50 bonus bids as well as -
b lexploration costs and the value of any discovery made 1in ®the area

(drilling has already started on one lease).” =Sy :r:e5_V " * -

This bill will_protect the public®s interest in responsible oil
and gas exploration and development at Camden Bay. :

Please let me or Oil and Gas Director Jim Eason know if you woul”
like additional information about this matter. ce mml -

Sincerely,

Lerfnie GorsuclC/
e Commissioner
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cc: Committee Members
Bob Evans, Legislative Liaison
Office of the Governor
Denby “Lloyd, Special Staff Assistant
Office of the Governor

April

3 7

1990
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March 30, 1990

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting two bills related to oil
and gas lease sales and consistency determinations. As
part of this package, | am also transmitting to the Senate
Finance Committee (where the bill currently resides) a set
of amendments to SCS CSHB 128(Res). Collectively, this
package confirms existing oil and gas lease sale practices,
confirms existing coastal consistency determination
practices, and ratifies O0Oil and Gas Lease Sale 50. This

package is necessary to avoid the serious adverse
consequences of the Alaska Supreme Court®s decision 1in
Trustees for Alaska v. State of Alaska, _ P. 2d __  (Op.
No. 3537; March 16, 1990). The three items will be
discussed separately below.

Amendments to SCS CSHB 128 (Res):

The proposed amendments to SCS CSHB 128 (Res) respond to the
court®s h"olding that the "best interest finding”™ for Oil
and Gas/ Lease Sale 50 (Camden Bay), required by
AS 38105 ;035 (¢) , failed to consider the environmental
safety of transportation facilities should the Arctic
National”~"Wildlife Refuge (ANWR) remain unavailable for
shore-based support facility siting under federal law. The
decision® overlooks the fact that the best-interest finding
did address transportation to the extent feasible at the
time of the lease sale, incorporating suggestions from,
among others, the Department of Environmental Conservation
(DEC) and the Department of Fish and Game (ADF&G). To the
extent that the court engrafted a new requirement onto the
best-interest statute - to require the Department of
Natural Resources (DNR) to undertake a detailed study of
hypothetical development and transportation scenarios and
their feasibility - it is at odds with federal precedent
and the <court®"s own vreasoning. With regard to federal
environmental impact statements for oil and gas lease
sales, a federal court of appeals recently observed,
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guoting an earlier federal case:

To require a cumulative EIS at the leasing stage
; . would be tantamount to "demanding that the
Department specify the probable route of a
highway that may never be built from points as
yet unknown to other points as yet unknown over
terrain as yet uncharted in conformity with stats
plans as vyet undrafted. A more speculative
exercise can hardly be 1imagined."”

The federal court concluded that such an exercise would
"result in a gross misallocation of vresources.” Park
County Resource. Council, 1Inc. v. United States Department
of Agriculture, 817 F.2d 609, 624, and 623 (10th Cir.
1987). Moreover the Alaska Supreme Court®s opinion
regarding Sale 50 realized that -economic feasibility of
eventual production need not be assured in advance for the

lease sale to be in the best interest of the state. The
same is true of the feasibility of any transportation
system: the lessee Dbears the risk of designing and

obtaining approval for any future transportation facilities
under laws applicable at the time of any production.

This set of amendments expressly 1identifies the subjects
that DNR must discuss in an oil and gas best-interest
finding by setting out the complete list of factors that
must be addressed. The legislation is intended to preclude
a court from determining the "important* factors™ that must
be addressed before the executive decision is made
concerning whether an oil and gas lease sale is in the best
interest of the state. It is fTurther 1intended to make
clear that speculation concerning future activities that
would be subject to independent permitting requirements 1is
not necessary at the time of the lease sale decision. By
specifying that only "reasonably foreseeable cumulative
effects” be discussed, it 1is 1intended that DNR need not
speculate concerning the location and size of discoveries,
the economic feasibility of ultimate development, the
technological feasibility of production or transportation,
future environmental or other Jlaws that may apply at the
time of any future development, or other such factors that
cannot reasonably be foreseen at the time of leasing.

These changes will have two salutory effects on the state’s

leasing progranm. First, they will reduce the uncertainties
that now 1interfere with the efficacy of the state"s
five-year leasing program. The legislature, DNR, and

potential lessees would have more assurance that lease
sales would be less subject to judicial interference.
Second, because the amendments conform to existing
practices, the bill will obviate the need for an 1increased
appropriation to make even more extensive and specialized
best-interest findings. (The finding in Lease Sale 50 was
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89 pages long, and was based on a record more than 11,000
pages long.) If hypothetical development and
transportation systems and their risk must be analyzed, DNR
would need a greatly expanded budget for conducting the
best-interest findings, and the Department of Law would
need a larger budget to advise and defend against the
inevitable challenges based upon contrary speculations.

Bill on Coastal Consistency Determination Statutes

The proposed amendments to AS 44 .19 .145 (a) (11) and
AS 44.19.152 are necessary to confirm existing procedures
for issuance of coastal consistency determinations. In its
opinion, the court held that, because Lease Sale 50
involved more than one lease, AS 44 .19 .145 (a) (11) required
the Division of Governmental Coordination (DGC) to conduct
an independent review and render the coastal zone
management consistency determination for the lease sale,
notwithstanding the fact that statutory responsibility for
holding the lease sales 1is vested in a single agency (DNR).
Given the fact that DEC, ADF&G, and the North Slope Borough
all agreed with DNR that the lease”™ sale is consistent with
the applicable plan, requiring DGC to render the
determination in such a case would add no extra
protections, while creating unnecessary bureaucracy.

The opinion also suggests that in those cases where DGC
must render a consistency determination, 1t must conduct an
independent review of the substantive 1issues. This is
contrary to the common meaning of the term "render,”™ and
inconsistent with existing, long-established administrative
practices. Consistent with 1its basic charge to coordinate
the resource agencies to "avoid duplication”
(AS 44.19.145(d)(1)), DGC has always viewed 1itself as a
coordinating agency, without the staff or authority to
transform itself into a separate permitting agency. Here,
DNR, .DEC, ADF&G, and the North Slope Borough agreed that
the dease sale was consistent with the applicable coastal
zone management plan. For DGC to make ~ui 1independent
judgment would require a vastly enlarged appropriation to
hire more personnel (especially high-cost employees with
specialized technical qualifications) where the resource
agencies and their technical staffs have already agreed

that a project 1is consistent. Failure to pass the bill
would result in a needless waste of state resources, while
creating bureaucratic delay - results contrary to the

fundamental purposes of OMB.

Finally, the bill would avoid delays 1in making coastal
consistency determinations for projects regulated by all of
the resource agencies - DNR, DEC, and ADF&G. Such delays
would 1impair projects under each vresource agency"s laws
pending the <creation of sufficient DGC staff to handle
DGC1s new responsibilities under the court®"s opinion.
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Bill to Ratify Sale 50:

The other bill would ratify Oil and Gas Lease Sale 50. The
court did not: invalidate the sale, the state has filed a
petition for rehearing, and remand proceedings could very
well result in the eventual affirmation of the sale.
Nevertheless, considerable uncertainty and delay are
inevitable without expeditious ratification. Plaintiffs
have already asked the Supreme Court to “clarify” 1its
decision by declaring the leases invalid, have sought c.n
injunction against current, ongoing exploration under a
lease in the: sale area, and are certain to fight any
affirmation of the lease sale 1in both administrative and
judicial fora.

This lease sale was planned in accordance with the
legislature®s prescribed five-year public planning process,

starting in 1981. The sale was held almost three years
ago. Extended wuncertainty would vresult in diversion of
administrative and legal resources from other projects, and
exploration within the sale area would be chilled or
stopped. It the sale is ultimately canceled or
invalidated, the statemight have to refund bonus bids

($6.6 million) and rents, half of which have been deposited
in the Permanent Fund, and could possibly be liable for
exploration expenditures and the value of any discovery
that might be made before cancellation or invalidation.
One lessee has already spent about $50 million-, exploring a
Sale 50 lease.

Therefore, in light of the very serious practical and
financial ramifications of the current situation, these
bills and the amendmentsto SC/A""C&H3 128 (Res) are vital to
the state"sbest 1interests,/and/|I urge”your prompt and
favorable action on them.

Gov .nor
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Introduced: 3/30/90 ' g000580s
Referred: Senate Spec. Comte, on Oil & Cas

BY THE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

CS Ca0<0 C

IN THE SENATE /*. , ,
SENATE BILL NO. 539

IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
' A BILL
For an Act entitled: "An Act ratifying Oil and Gas Lease Sale 50; and
providingfor an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA,;
* Section 1. LEGISLATIVE FINDINGS AND PURPOSE. (a) The. legislature
finds that
(1) the leasing of oil, gas, and associated substances in Camden

Bay is in the best interest of the state, regardless of whether the Arctic
National Wildlife Refuge may be used as a site for shore-based support and
transportation facilities;

(2) a lessee of state oil and gas rights must apply for and
receive permits from numerous local, state, and federal agencies before the
lessee may drill for, produce, or transport oil, gas, or associated sub-
stances;

(3) each government agency charged with evaluating and issuing a
permit for an oil and gas lessee's application to conduct exploration and
production activities, including transportation, must undertake a review,
under applicable laws, of relevant facts and technologies that are then
available before granting or denying a permit;

(4) the lessees have undertaken the risks of finding oil and gas
and of producing and transporting any oil and gas that is found in a manner
that will satisfy laws then in effect providing for environmental protec-
tion and safety; and

(5) state oil and gas leases expressly provide for their cancel-

lation if continued lease operations are likely to cause serious harm or

SB0539a -1- SB539
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damage to biological resources, to property, to mineral resources, or to
the environment.

(b) It is the purpose of this Act to counter the effect of the Alaska
Supreme Court's decision in Trustees for Alaska v. State. ___ P.2d __ (Op.
No. 3573, March 16, 1990), and to ratify and declare valid Oil and Cas
Lease Sale 50, held June 30, 1987.

* Sec. 2. LEASE SALE RATIFIED. Oil and Gas Lease Sale 50, resulting in
the sale of 35 oii and gas leases covering 118,147 acres of offshore state
land in Camden Bay is valid, notwithstanding the court's finding of lack of
compliance with laws or regulations relating to that sale, including the
requirements of AS 38.05.035(e) and AS 44.19.145(a)(11). The validity of
the issuance of leases under that sale is ratified and confirmed.

* Sec. 3. This Act is retroactive to March 11, 1984

* Sec. 4. This Act takes effect immediately under AS C1.10.070(c).

SB 539 -2- SB0539a
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Offered: 4/19/90 go0590sH

Original sponsor(s)t flules/Governor gy ~ A

IN THE SENATE BY THE RULES COMMITTEE

CS FOR SENATE DILL NO. 540 (Rules)
IN THE LEGISLATURE OF THE SIATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A DILL

For an Act entitled: "An Act removing the requirement that the office of

management and budget in the Office of the Governor
render a conclusive state coastal zone consistency
determination for a project that requires two or more
state or federal permits, leases, or authorizations;
requiring the office of management andbudget in the
Office of the Governor to render aconclusive state

coastal zone consistency determination for a project
that requires permits, leases, or authorizations from
more than one state resource agency; defining ‘'ren-
der' and ‘'resource agency' for purposes of coastal
zone consistency determinations; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS44.19.145(a) is amended to read:

(a) The office shall

(1) provide technical assistance to the governor and the
legislature in identifying long range goals and objectives for the
state and its political subdivisions;

(2) prepare and maintain a state comprehensive development
plan;

(3) provide information and assistance to state agencies to
aid in governmental coordination and wunity in the preparation of

agency plans and programs;

SB0040c -1- CSSB 540(RIs)
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(4) review planning within state government as may be
necessary for receipt of federal, statex or other funds;

(5) participate with other countries, provinces, statesx or
subdivisions of them in international or interstate planning, and
assist the state's local governmercs, governmental conferences, and
councils in pltnning and coordinaring their activities;

(6) encourage educational and research programs that fur-
ther state planning and development, and provide administrative and
technical services for them;

(7) publish such statistical information or other documen-
tary material as will further the provisions and intent of AS 44.19.-
141 - 44.19.152;

(8) assist the governor and the Department of Community and
Regional Affairs in coordinating state agency [THE] activities that
[OF STATE AGENCIES WHICH] have an effect on the solution of local and
regional development problems;

(9) serve as a clearinghouse for information, data, and
other materials that may be helpful or necessary to federal, statex or
local governmental agencies in discharging their respective respon-
sibilities or in obtaining federal or state financial or technical
assistance;

(10) review all proposals for the location of capital im-
provements by any state agency and advise and make recommendations
concerning location of these capital improvements;

(11) render, on behalf of the state, all federal consistency
determinations and certifications authorized by 16 U.S.C. 1456 (Sec.
307, Coastal Zone Management Act of 1972), and each [A] conclusive
state consistency determination when a project requires a permit,

lease, or authorization from two or more state resource agencies [OR

CSSB 540(RIs) -2- SB0540c
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*FEDERAL PERMITS, LEASES, OR AUTHORIZATIONS] .
Sec. 2. AS 44.19.152 is amended by adding new paragraphs to read:
(3) ’'Vender" means to coordinate and issue;
(4) '"resource agency" means
(A) the Department of Environmental Conservation;
(B) the Department of Fish and Gama; or
(C) the Department of Natural Resources.

* Sec. 3. This Act is retroactive to March 11, 1984.
* Sec. A. This Act takes effect immediately under AS 01.10.070(c).

sU0540c -3- CSSB 540(RIs)



AMENDMENT

OFFERED IN THE SENATE BY

TO: SCS CSHB 128(Res)

Page 1, line 18, after "state.":

Insert "A written finding: for an oil and gas lease sale under AS 38.-

05.180 1is subject to (g) of this section.”

Page 2, following line 23:
Insert a new bill section to read:
"* Sec. 2. AS 38.05.035 is amended by adding a new subsection to read:
(g) When the director prepares a written finding required by (e)
of this section for an oil and gas lease sale scheduled under
AS 38.05.180, the written finding need only include

(1) property descriptions and locations;

(2) a description of the property"s pecroleum potential 1in
general terms;

(3) descriptions of fish and wildlife species and their
habitats in the sale area;

(4) a description of current and projected uses in the
area, including uses and value of fish and wildlife and an analysis of
their compatibility with oil and gas exploration, development, and
production;

(5) a discussion of governmental powers to control lease—

hold activities;



(6) a discussion of reasonably foreseeable cumulative
effects on resources in the sale area;

(7) a discussion of stipulations applicable to the leases;

(8) a summary of public comments received and the depart—

ment®s responsesto those comments; and
(9 a discussion of the basis for the director®s deter—

mination that, on balance, leasing the area would be 1in the state"s

best .nteresc.”
Renumber the following bill sections accordingly.
Page 5, after line 1:

Insert a new bill section to read;

"Sec. 6. Section 2 of this Act is retroactive to March 11, 1984."



October 1981

January 1982

July 26, 1985
January 27, 1986
August 21, 1986
November 20, 1986

March 1987
April 30, 1987

June 1, 1987

June 41987

June 22, 1987
June 24, 1987

June 25, 1987
June 29, 1987
June 29-30, 1987
June 2, 1988

July 5,1988
September 28,1989
March 16,1990

Chronology for Lease Sale 50, Camden Bay

DN deroposes to add Sale 50 to leasing schedule; call for comments
issued.

Sale 50 added to Five Year Oil and Gas Leasing Program.

Call for general information,

Request for socioeconomic and environmental information.

Call for comments, 1987 Five Year Oil and Gas Leasing Program
Preliminary Analysis of the Director and Preliminary ACMP
Consistency Detérmination; request for comments; public notice as
required urider AS 38.05.945(5(3).

Public meetings held in Kaktovik and Anchorage.

Final Finding and Decision of the Director and ACMP Consistency
Determination; public notice required under AS 38.05.945(a)(4).

Groups represented by Trustees for Alaska (TfA) file motion with
DNR:to reconsider its Sale 50 decision and postpone Sale 50
pending DNR's reconsideration decision.

DNR notifies the groups it will not postpone Sale 50 pending
reconsideration.

TfA file their reconsideration brief.

gff\ f5|(l)e action for declaratory and injunctive relief challenging
ale 50.

DNR responds to reconsideration brief and reaffirms conclusion that
holding Sale 50 is in the best interests of the state.

Judge Hunt holds a hearing and then denies the groups injunction
request,

Bids accegted_ for Sale 50; sale held: 35 tracts sold for a total bonus
bid of $6.6 million,

Judge Bosshard issues a lengthy decision upholding Sale 50 in every
respect.

TfA files appeal to Alaska Supreme Court.
Supreme Court hears oral arguments on Sale 50.

Alaska Supreme Court issues decision ,.i Sale 50 remanding the
Best Interest Finding to DNR for supplemental analysis of
"important” transportation routes and to DGC for independent
ACMP consistency determination. Supreme Court decision also
returns review of agencies follow-up to Superior Court.



LEASE SALE LEGISLATION FACT SHEET
The Cnmden Bav Tease Sale Supremo Court Decision

On March 16, 1990, the Alaska Supreme Court, found two errors
in the procedures by which 0Oil and Gas Lease Sale 50 was held:

1. The court held that the "best interest finding"
required by AS 38.05.035(e) failed to consider the
environmental safety of transportation facilities should ANWR
remain closed, a factor determined to be important
notwithstanding the fact that before a lessee could obtain
permits to produce and transport oil in the future, it would
have to comply with all safety laws then in effect.

2. The court held that, because Lease Sale 50 involved
more than one lease, AS 44.19.145(11) required the Division
of Governmental Coordination (DGC) to conduct an independent
review and render the coascal zone management consistency
determination for the lease sale, notwithstanding the facts
that (1) the statutory responsibility for holding the lease
sales 1is vested in a single agency (DNR), and (2) DEC, ADF&G,
and the North Slope Borough all agreed with DNR that the lease
sale is consistent with the applicable plan.

Response to the Court Decision

1. The decision overlooks the fact that the best
interest finding did address transportation to the extent
feasible at the time of the lease sale, incorporating
suggestions from, among others, DEC and ADF&G. To the extent
that the court engrafted a new requirement on to the best
interest statute - to require DNR to undertake a detailed
study of hypothetical development and transportation scenarios
and their feasibility - it is at odds with federal precedent
and the court®s own reasoning. .With regard to federal
environmental 1impact statements for oil and gas lease sales,
a federal court of appeals recently observed:

To require a cumulative EIS at the leasing stage

would be tantamount to "demanding that the Department

specify the probable route of a highway that may never
be built from points as yet unknown to other points as
yet unknown over terrain as yet uncharted in comformity
with state plans as yet undrafted.

The court concluded that such an exercise would "result in a

gross misallocation of resources.” Park County Resource
Council. Inc. v. United States Department of Agriculture. 817
F.2d 609, 623, 624 (10th Cir. 1987). Moreover, the Alaska

Supreme Court®"s opinion realized that economic feasibility of
eventual production need not be assured in advance for the
lease sale to be in the best interest of the state. The same
is true of the feasibility of any transportation system: the
lessee bears the risk of designing and obtaining approval for
any future transporation facilities under laws applicable at



the tinv-. Qf any production.

2. DGC has always viewed 1itself as a coordinating

agency, without the staff or authority to transform itself
into a separate permitting agency. Here, DNR, DEC, ADF&G,
and the North Slope Borough agreed®"that the lease sale was
consistent with the applicable coastal zone management plan.

The Proposed Legislation

The proposed legislation would confirm existing lease sale
and DGC coordinating practices. It would also ratify Lease Sale
50, which has been on the five year plan submitted to the
legislature since 1982.

Consequences if the Legislation Is Not Passed

1. .The legality of Lease Sale 50, held almost two years
ago, could remain uncertain for two more years, or more.
During the period of uncertainty, administrative and legal
resources would be diverted from other projects, and
exploration wi in the sale area would be chilled or stopped.
Indeed, plainti.. environmental groups have already indicated
an intent to seek an 1injunction against the Stinson Well,
currently being drilled in the sale area.

2. If the sale is ultimately cancelled or invalidated,
the state could have to refund bonus bids ($6.6 million) and
rents, half of which have been deposited in the Permanent
Fund, and could potentially be Jliable for exploration
expenditures arid the value of any discovery that may be made
prior to cancellation or invalidation. One lessee has already
expended about $50 million dollars exploring a Sale 50 lease.

3. AlIl future oil and gas lease sales would be subject
to the risk that a court, at the urging of a person or group
opposed to leasing, will come up with an "important factor”
that was allegedly overlooked or insufficiently discussed 1in
the best interest finding.

4. DNR would need an increased appropriation to make even
more extensive and specialized best interest findings. (The
finding in this case was 89 pages long, and was based on a
record over 11,000 pages long).

5. DGC would need an increased appropriation to greatly
expand its staff and develop specialized expertise.

6. Coastal <consistency determinations for projects
regulated by all of the resource agencies - DNR, DEC, and
ADF&G - would suffer delays pending the creation of sufficient
DGC staff to handle DGC"s new responsibilities under the
court®s opinion.



DNR"S POINT-BY-POINT RESPONSE TO
TRUSTEES FOR ALASKA"S PRESS RELEASE

On Friday, March 30, 1990, Trustees for Alaska ("TfA"™)
issued a press release concerning the Governor®s proposed
legislation responding to the Supreme Court"s recent Lease Sale 50
(Camden Bay) decision. This responds to each point raised 1in

order.

TfA"s Claim: The legislation would "fast track"” state lease sales.

DNR"s Response: This statement is false. Lease
Sale 50, Ilike all lease sales, was subject to the
statutory procedures for an advance Tfive year
leasing schedule. AS 38.05.180(b) and (o) . DNR
first proposed adding Sale 50 to the leasing
schedule 1in 1981. An administrative record in
excess of 11,000 pages demonstrates that the lease
sale was subject to lengthy and intensive review.
DNR is not attempting to change the five year
leasing schedule program, or to limit public review
and involvement in the state®s oil and gas leasing
program.

TfA"s Claim: The legislation would "authorize oil and gas lease
sales without evaluating transportation safety or feasibility
issues."

DNR"s Response: First, DNR did evaluate
transportation safety issues. The state has filed
a petition for rehearing with the Supreme Court
setting forth the many places 1in the record where
this 1issue was addressed. Copies of the petition
for rehearing are available upon request.

L.Second, the <court expressly held that economic
feasibility is an issue that need not be addressed
by DNR at the leasing stage. Economic feasibility
of development 1is a risk borne by the lessee.
Likewise and the Jlaws and technology that would >
apply at the time of production 1is presently
unknown, the risk of complying with future

environmental laws 1is borne by the lessee. DNR
recognizes the importance of safe and
environmentally sound transportation of oil. It

simply points out that the issues can be more
meaningfully addressed in the context of concrete
information and plans once oil 1is discovered, and
all of the options for transporting it are fTully
understood. The state"s power to enforce
transportation safety laws is in no way diminished.

1



Third, the present AS 38.05.035(e) merely requires
that the Department of Natural Resources (DNR)
prepare a written "best interest”™ finding prior to
holding a lease sale. Thus, the legislation
proposed and endorsed by the Governor would
actually provide more specific substantive content
by listing those things that must be covered in an
oil and gas lease sale best interest finding.

TfA"s Claim: "The legislation would circumvent a recent Alaska
Supreme Court decision requiring DNR to analyze the environmental
problems associated with oil transportation from offshore leasing

areas."

TFfA"s Claim:

DNR"s Response: As noted above, the Alaska Supreme
Court decision 1is subject to a petition for
rehearing. DNR did analyze environmental problems
associated with oil transportation from offshore
leasing areas. Specific terms of sale were adopted
to address those problems. Three of the ten years
of the primary term of the oil- and gas leases have
already expired, and the legality of the sale 1is
still in question. Lessees may be unwilling to bid
for and explore oil and gas Jleases if legal
certainty concerning the oil and gas lease sales
cannot be achieved in a timely manner.

"The Governor has not learned the lessons of the

Exxon Valdez spill. These bills would undercut environmental

controls over the most risky aspect of offshore oil

transporta

TfA*s Clai
oil and ¢

tion of crude oil."

DNR"s Response: These bills would not in any way
undercut the environmental controls over
transportation of crude oil in offshore areas. The
issuance of leases does not itself authorize the
transportation of oil. In Alaska, it has typically
taken 10 to 20 years after an oil and gas lease
sale until actual production begins. At that time,
separate authorizations from many federal and state
agencies and a coastal consistency determination
would be required for any offshore transportation
system. Substantive environmental and safety
considerations are not diminished by 1issuance of
the leases.

drilling

m: The bill would "limit the analysis required before

as lease sales are approved by DNR. Discussion

of

transportation feasibility and safety would be excluded from the

analysis.”



DNR"s Response: As noted above, DNR did consider
transportation issues. For instance, at the urging
of the Department of Fish and Game (ADF&G) and the
Department of Environmental Conservation (DEC) (and
against the wishes of industry), DNR imposed lease
stipulations restricting the- use of causeways.
Under the Governor®s bill package, DNR would
continue to consider reasonably foreseeable
cumulative impacts and the comments of the public
and other agencies in the preparation of written
findings for each sale.

TfA"s Claim: The bills would "give DNR rather than the Division
of Governmental Coordination, the power to determine if lease sales
are consistent with the Alaska Coastal Management Program."

DNR*s Response: Lease Sale 50 was determined to be
consistent with the Alaska Coastal Management
Program (ACMP) by the North Slope Borough, DEC,
ADF&G and DNR. The 1issue is not who makes the
determination, but who coordinates it. DGC has
never had an independent staff of experts to make
consistency determinations. DGC"s purpose has been
to coordinate reviews, to expedite the issuance of
permits and to reduce and eliminate duplication 1in
State government processes. DNR currently does not
have the unilateral power to "determine” whether
lease sales are consistent with the applicable
plan. Rather, it must coordinate the consistency
review and, with regards to the merits, it must
gain concurrence 1in 1its consistency determination
from the North Slope Borough, DEC, and ADF&G. The
bill would merely confirm the long-standing
practice and the wuniform understanding of local
governments and the various state agencies
concerning how the ACMP program was 1intended to
operate.

TFA"s Claim : "After the Exxon Valdez spill, the state and oil
companies need to be more, not less prepared for oil development
and transportation problems.™

DNR"s Response; DNR agrees that environmental
safety issues are important and that laws
concerning those issues must continue to be
reexamined and enforced. The answer 1is not,
however, to foreclose the opportunity to have
continued oil exploration and. development 1in the
state by stopping lease sales. Rather, the Answer
is to pay appropriate attention to the specific
transportation and development 1issues as they
arise. The particular oil development and

3



transportation problems that may apply 1in the
offshore areas cannot be determined in a meaningful
way until oil and gas deposits have been found, and
particular transportation alternatives and their
advantages and disadvantages are known.

TfA"s Claim: "The Supreme Court has recently deter-1Ined the

of analysis that

to hold
emotional

level

is reasonablebefore the State makes a decision

an oil and gas lease sale. The Governor has made an
response based on fiscal concerns, rather than a measured
response based on safety concerns.”

DNR*"s Response; The Supreme Court was not clear on
either what level of analysis 1is required or
reasonable before the state makes a leasing

decision. The state believes that it met the
court"s standard, and therefore has filed a
petition for rehearing on that ground. Moreover,

if the court intended to engraft a new requirement
on the statutory best interest finding to require
DNR to undertake a more detailed study of
hypothetical development and transportation
scenarios and their feasibility, it is at odds with
common sense and federal precedent. With regard to
federal environmental impact statements, which are
subject to more stringent and specific standards
than are applicable to the state"s best interest
finding requirements, a federal court of appeals
recently observed, quoting an earlier federal case:

To require a cumulative EIS at the Ileasing
stage... would be tantamount to "demanding the
Department specify the probable route of a
highway that may never be built from points as
yet unknown to other points as yet unknown
over terrain as yet uncharted and in
conformity with state plans as yet undrafted.
A more speculative exercise can hardly be
imagined."

The federal court concluded that such an exercise
would "result in a gross misallocation of
resources.”" Park County Resource Council. Inc. vs
United States Department of Agriculture 817 F.2d
609, 624, and 623 (10th Cir. 1987). The intent of
the bDbill package 1is to avoid wuncertainty and
needless speculative exercises, not to avoid
appropriate attention at a meaningful time to real
problems. Rather than enlarge the State
bureaucracy to engage 1in speculation ten years or
more before any possible oil and gas development,
the state"s resources are much better spent 1in



waiting to evaluate the risks and alternatives in
the context of specific development and
transportation proposals. The answer is not to say
"No" to all oil and gas leasing and potential
development before the existence of oil and gas 1is
known, but to pay maximum attention to ensuring
safe and environmentally sound development in the
context of known deposits and concrete proposals
for development.

TfA"s Claim: "Offshore oil and gas lease sales pose dangers that
are not present with onshore oil and gas development. These
dangers must be thoroughly evaluated before there is a decision to
hold a state oil and gas lease [sic]. Once a lease sale is held
and the state and companies have 1invested substantial sums to
explore for oil, it 1is unlikely to ever be stopped, -even if
environmental and safety problems are encountered.”

DNR"s Response; The state should not say "no" to
oil and gas leasing based upon a fear that the
state, local, and federal agencies will not apply
future environmental laws properly or
conscientiously. At the lease sale stage the size
and location of oil deposits are not known, the
possible routes are not determined, the technology
that might be available is unknown, and the laws
that might apply are subject to change. When
specific exploration and development activities are
proposed, agencies have and use their authorities
to protect the environment. For 1instance, 1in the
Sale 50 area, the Stinson Well was dependent upon
the receipt of more than 23 local, state and
federal permits.

TfA"s claim: "Offshore oil exploration poses the danger of
blowouts. A driller®s sudden loss of control over gas pressure
could turn the rig into an uncontrolled gusher causing spills,
fires, or explosions. A blowout in the Arctic Ocean and around the
state could have a devastating 1impact on marine life and
subsistence communities. The Anchorage Daily News reported today
that blowout equipment inspectors felt tnat the inspection process
was 1inadequate.™

DNR*s Response: DNR recognizes that there is a small
danger of Dblowouts in oil exploration activities.
Significantly, the Alaska Supreme Court found no
inadequacy 1in the lease sale process based upon this
issue. Accordingly, contrary to the implication in TfA"s
there is no connection between the remote risk of oil rig
blowouts and the supreme court decision or this bill
package. Moreover, the drilling of a well 1is subject to
a host of independent permitting requirements, including

5



coastal consistency determinations. The Stinson Well,
currently being drilled within the Lease Sale 50 area,
proceeded only after a host of permits were issued for
the project. The North Slope Borough, DEC, and ADF&G all
found the drilling of the Stinson Well consistent with
the coastal program. No appeal was taken of the local,
state, and federal agencies ™ decisions to 1issue the
drilling permits. IT an investigation shows that there
is an inadequacy in the inspection process for
exploratory wells, this certainly should be addressed.
This issue is, however, entirely independent of the sale
decision. DNR supports effective enforcement or all
safety and environmental laws.

TfA"sClaim; "The Governor should recognize that there is a systenm
ofchecks and balances. He should let the courts grapple with the
complex concerns raised by Natives and environmentalists about oil
development in specific regions."”

TFA:

DNR % Response: The legislature (not the court) is
the branch of government with the power to set the
standards for oil and gas leasing. Under the
legislature®s statutes, the decision to dispose of
interests in state land is committed to executive
discretion. The courts do not have authority to
"grapple” with complex substantive concerns.
Indeed in the Sale 50 decision, the Alaska Supreme
Court did not purport to decide specific
environmental issues but simply interpreted two
statutes passed by the legislature and remanded the
matter to the state executive branch to reconsider
in light of the Supreme Court ruling. The
Governor®s bill package was proposed because the
court decision 1is 1inconsistent with Jlongstanding
state practice and with the legislative
appropriations to DNR and DGC. Natives,
environmentalists, and other members of the public
have many opportunities to have their voice heard.
They can make their points to the legislature
concerning the 1items on the five year leasing
program, and can make comments concerning the lease
sale in the Dbest interests finding ©process.
Moreover, they can have substantial 1input into the
ACMP process.

"The Governor®s broad brush solution would allow safety

issues be brushed under the rug."

Response: As indicated above, this charge is
entirely without merit. Specific safety 1issues
will simply be taken up at the appropriate tinme,
when specific projects are proposed.

b
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cjovernor Steve Cowper introduced legislation today giving the
Department of Natural Resources (dNR) the powur to authorize oil
and gtif least sales without evaluating transportation safety or
feasibility iaauai,

ijhe legislation would circumvent n recent Alaska Supreme Court
decision requiring dnr to analyze the environmental problems
aaiociatad with oil transportation from offshore leasing areas.

"The governor has not learned the lessons of the Exxon Valdez
fpill," said Randall Weiner, director eg Trustees for Alaska,
which has challenged offshore |lease dales on behalf of eight
environmental groups and the Native Village of Kaktovik. "These
bills would undercut environmental control* over the moat rieky
aspect of offshore oil drilling -- transportation of cruda oil."

The Supreme Court®"s decision criticize! D'R for failing to
mention the facilities that would have to ho built to transport oil
from offshore wells to market, "much leas examine tha critical
quea i1on of whether they are safe.” The Court noted that auch

faeilit ias ropreacnt "uniquo environmental risks.”
Tra Governor's bill* would do th* fallowing:

£ Limit the Analysis! requirud before oil and gae lease aalea
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>rc approved by OMR. Di*cua«ion# of transport«tion feasibility and
safety jwould be nxcluded from the analysis. (House Sill 581 and
Senate Bill 539).)

« diva DNR, rather than tha Division of Governmental
Coordin [ation, tha power to determino if least sales are consistent
with the Alaska Coastal Management Program. (House Sill 59a and

Senate bill 540.)
* Ratify tht leans sal* in Camden Bay by nullifying the

affect of the Supreme Court™@a March 1% ruling in Truat;ap|] for

Aliakft. . State. Tht bills would alto ratify tha adjacent state

lease aale 55 fn*»m«s€at;ion Point) which was *challenged by Kaktovik
and environmental groups because of 1its impact on subsistence
rasourcat located in the Baaurfort Sea and t < Arctic National
Wildlif > Rafuffu. </un*nam*nt to House Bill 123 (currently before
Senate) ).

In! addition to Kaktovik, the groups challenging the oil and
gas leaba aalta are tha Wilderness society, Alaska Center for the
Environment, Northern Alaska Environmental Center, National Parks
and Cor)servation Association, Sierrai Club, American Wilderness

Alliance, Alaska Wildlife Alliance, and Trustees for Alaska.

30



- B> 07 i.-a

4 4«.1t9« 14134

*
ieexfei >»mi o« * Towv I 9WW 1 CU/H0JJ4J K'™* IM U * =
P 1

Why Hi oppoi* thei* bill*:

* A:Ttar bh* Exxon Valdei spill, th* State and oil companies need
bo be more, not Its*, propared for oil development and

transportation problem*.

* The Supreme Court has recently determined the Ilevel of

analy*; 4 that 1* reasonable before the State make* the decifigon to
hold ar 0il and o«« lease *al*. Tha Governor ha* m*4« an emotional

responde baaed on fiscal concerns, rather than a measured response
based on safety conoerni.

* o-lIfahor* ail and SMm* loaa* aad«* poaa dangers that are not
Breseni; with onshore oil and gae development. These dangers must
e thoroughly evaluated before thar* is a deoiaion to hold a atate
oil ami gaa lease. Once a lease sale is held end the state and

coTPanies have invested aub*tantinl sums bo explore for oil, it i«
unfike:.y to ever be stopped, aven 1if environmental and safety

problems are encountered.

. 0 fihore oil exploration posea the danger of blowouts, a
drilled = sudden loa* off control over gas pressure that could turn
the I into a an uncontrolled guahor causing spill*, fires or
exploit on*. A blowout in the Arctic Ocean and around the state

could 1lave a devastating impact on marine life end subsistence
oommund tioa. . The Anahorao* Dai,lv N«wj_ r*proricnrt tc*d«sy that Blsw6Ut
callpm<nt In*jp&e*tormr*it eh«; inapaction pronea# was inadequate.

. T\ e Governor should recognxxb that there 1* a system of check*
and b« inec3. He ahould let the courts grapple with the complex
geneir*d raised by Native*, and environmentalists about oil
develop ment 1in specific regions.

a Tha Governor * broad bruah aalution ril.1 allow aaffoty issuet
to be brushed under th* rug.
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SUMMARY OF ALASKA SUPREME COURT DECISION CONCERNING
OIL AND GAS LEASE SALE 50 (CAMDEN BAY) AND
RESULTING LEGAL CONSIDERATIONS

In Trustees for Alaska v. State of Alaska, _ P.2d .

Op. No. 3573 (Alaska, Mar. 16, 1900), the Alaska Supreme Court
found two defects 1in the procedures by which State c¢ Alaska oil
and Gas Lease Sale 50 (Camden Bay), located offshore ANWR, was
conducted. The court remanded the two 1issues to the trial court
to remand to the Department of Natural Resources ("DNR"™) and the

Office of Management and Budget, Division of Governmental

Coordination ("DGC") for action.

First, the court held that DNR®"s best interest finding
was defective, finding a failure to :onsider environmental safety
factorsrelating to transportationfacilities that would be

necessary should production occur and ANWR remain closed for

onshore support facilities. Second, the court held that the
coastal consistency determination under the Alaska Coastal
Management Program ("ACMP™) was defective because AS

44.19.145(a)(11) requires the Office of Management and Budget
("OMB™) to render a consistency determination when a lease sale

involves more than one lease. These 1issues will be discussed

separately below.

1. Consideration of hypothetical transportation

facilities



With regard to offshore transportation facilities that
would be necessary should oil be found and ANWR remain unavailable
for onshore support, the court made several observations or
holdings with which DNR and tne Department of Law disagree:

(@) "These [transportation] facilities are
unquestionably a vital part of the development of the sale area for
oil production and thus are important factors 1in the decision to

lease the sale area". Op. at 14.

Comment; At page 15 of the Opinion, the Supreme
Court rejected the proposition that DNR must
"demonstrate the economic feasibility of developing
Camden Bay." The court found that [no] law
requires DNR to demonstrate "economic feasibility",
and that, given the benefits from receiving bonus
and lease income, the "court need not 1inquire into

the feasibility of future development". The same
rationale should apply to transportation
facilities. The lessees bear the risk of (1)

finding oil, (2) being able to produce the oil in
an economically feasible manner given future oil
prices,, the size of the field, and the cost of
extracting and transporting theoil, and 3)
satisfying then applicable state and federal Ilegal
requirements insuring that the production and
transportation of the oil will be environmentally
safe. In other words, the state retains the option
to prohibit oil production if laws designated to
protect the environment and insure safety are not
met when and if particular projects are proposed in
the future.

The benefits of Ileasing and the exploration to
determine the extent of any accumulations of oil
and gas, are separate 1issues. While DNR agrees
that transportation facilities would be a vital
part of development of the sale area, and agree
that safety would be an important concern
concerning those facilities, it disagrees that
safety of hypothetical future transportation
systems is an important concern to the leasing
decision. Federal courts have repeatedly held that
it would be speculative to hypothesize production
and transportation systems at the leasing stage
since the Jlocation and size of any discovery 1is



unknown, at that time. Similarly, at the leasing
stage, it 1is unknown what particular technical
problems may exist and what technologies may be
available at the time of any production that may
occur in the future. The federal courts have found
that an effort to hypothesize such production and
transportation Tfacilities and evaluate their risks
and benefits would be meaningless and a waste of
time and resources. The Supreme Court did not
address the case law that was cited to it on these
points.

(b "[The transportation facilities] would seem to

present unique environmental risks.”™ Op. at 14.

as it is on other subjects -

magnitude

Comment: The record does not support this
statement. Any production from state leases, like
any production from the nearby 0CS Sales, would be
offshore, necessitating either pipelines,
causeways, or sea-based transportation systems.
Bringing the oil onshore outside of ANWR might
impact the magnitude of the environmental risk, but
would not impact the nature of those risks.

(©) "[T]he Finding is remarkable in that - as detailed

at all, much 1less examine the critical question

whether they are safe.”™ Op. at 14.

Comment: The decision document discusses
transportation safety issues, and specifically
incorporates by reference lengthy and detailed
federal government discussions concerning potential
offshore transportation facilities that could be

used to transport oil if ANWR remains closed. The
document also discusses the effects of potential
spills from pipelines. Lease terms required by the

best inters. ;t finding prohibit continuous causeways
in support of development in the Camden Bay"s sale
area, discourage discontinuous cau: away
construction, and favor pipelines over tankers for
transportation.

Lease terms prohibit tankerage of produced oil and
gas once a pipeline is constructed.

In short, the decision document, which is extensive
in detail, and 1is based on more than 11,000 pages

it fails to mention facilities of this

of



of background materials, 1is not "remarkably silent”
on the 1issue of transportation, and does not fail

to examine safety issues in conjunction with
transportation issues. Although DNR stated that
there are decided limits to the utility of
consideration of hypothetical production scenarios,
it nonetheless undertook serious effort to discuss
the 1issues given the information available at the
leasing stage. If further analysis 1is required,
DNR believes it will result in 1increased budget
needs or a reduction in lease sales.

2. Compliance with the ACMP Consistency Requirements.

The court held that AS 44.19.145(a)(11) required OMB to
perform the coastal consistency review for Sale 50 and to render
the conclusive consistency determination. AS 44.19.145(a) (11)
states that OMB shall "render on behalf of the state...a conclusive
state consistency determination when a project requires two or more
state or federal permits, leases, or authorizations." The court
rejected the state®"s argument that Sale 50 required only a single
agency authorization, the best interest finding. The court stated
that since Sale 50 contemplated 35 leases, the statute required OMB

to make the consistency determination and that OMB could not

delegate that duty to dnr.

Comment: The court®s holding represents a marked
departure from the interpretation of the statute by
OMB through its regulations. The court®"s decision
requires significant changes in the manner in which
the ACMF has been implemented by state agencies.
The ACMP regulations now vrequire an agency to
perform the coastal consistency review and issue a
conclusive consistency determination if a project
requires the permits of only a single agency. Under
the court®s ruling, these regulations would need to
be substantially rewritten.

Under the court®s ruling, if one agency must issue
more than one permit, OMB must take responsibility
for the review and the determination. This ruling
will require a significant increase in DCC"s staff
and budget. However, since the technical expertise



on pertinent issues lies in tne resource agencies,
it is unlikely that there will be a corresponding
decrease in the resource agencies®™ staffs and
budgets.

At least two arguments can be made that the court®s
holding 1is erroneous. First, nothing 1in the best
interest finding "requires"” that more than one
I~.ase be 1issued. In fact, the state expressly
retains the 1ight to reject any or all bids for any
tract offered. Second, the fact that the statute
may require OMB to "render"” the determination does
not necessarily mean that OMB is also required to
"perform a consistency rev."ew of the sale."
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Cjovernor Steva Cowper in"u*r duced legislation today giving the
Department ot Natural Resources (DNR) the powur to authorize oil
and giif lease aalea without avaluatina transportation aafoty or
feasibility issues.

lhe legislation would circumvent a recent AlAska Supreme Court
decision requiring dnr to analyze the environmental problems
associated with oil transportation from offshore leasing areas.

"The governor ha* not learned the lessons of the Exxon Valdi”®
spill,1 aaitl Randall Weiner, director of Trustees for Alaska,
which has <challenged offshore Jleaae sales on behalf of eight
environmental groupa and the Native Village of Kaktovik. "Theat
bill* would undercut environmental control* over the most risky
aspect of otffehor* oil drilling -- transportation of cruda oil."

Thu Supreme Court's decision criticized DNR for failing to
mention the facilities that would have to tee built to transport oil
from ojCfahor* wells to market, "much «leea examine the critical
question of whether they are eaCc." The Court noted that eueh
facilitiaa represent "uniquo environmental risks."

Tte Ocvarnpi® s bills would do th* following:

U Limit the analysis required before oil and gas lease ealea
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»fe 4pprovad by DNR. Di*eu«*lona of transport*cion f*talJjilicy and
safety 7ould be astoluded from the analysis. (Kouaa Bill 591 and
Senate Bill 539.)

« Oiva DNR, rather than tha Division of Governmental
Goordinktion, tha power to determine if lease sal** are consistent
with tHa Alaska Coaaual Management Program, (Houae Bill 593 and

Senate jBill 340.)
* Ratify the leaso aal* 1in Camden Say by nullifying the

effect of the Supreme Court™ March 16 ruling in Truifcffj_ for

UllfcA V., State, The bills would also ratify the adjaennt state

lease fIMle 25 (0.»m*ire*fciQn Point) whieh was challengod by Kaktovik
and environmental groups because of 1its impact on subsistence
resources located in the Beeurfort sea and the Arctic National
willdlifa Rafuo*. (Amendment to Houst> Bill 128 {currently before
Senate) ).

In addition to Kaktovik, the groups challenging the oil and
gas IeaEe aalss are the Wildernea* society, Alaska Center for the
Environmay.t, Northern Alaska Environmental Center, National Parks
and Cod sarvation Association, Sierra Club, American Wilderness

Alliance, Alaska Wildlife Alliance, and Trustees for Alaska.
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. Th a Supreme Court ha« vrecently determined th® level off

analyst a that la raasonabl® before the Stato makes the dsciiion to
hold ar 0il *nd gas Isaac sala. Th* Qovernor h*.« mado an emotional

reaponne baaed on fiscal concerns rather than a measured response
bfiBib on safety conoorni.

* 0:!fahpjp# ail and craa laaa* aaUn posa dao”ars that: are not
present with onshore oil and ga» dsvflopmant, The#® d*ng«ra muat
b« thoroughly evaluated batore there Ifl n decision to hold a stats
oil and gas leas*. Once a lease aale if held and fehs itate and

compan: ,®* have invested aubstantinl sums to explors for oil , it 1ia
unlixa:.y to *ver b« stopped, «v#n |If anviror-nsmtol and faffety

problems ar* ancountered,

. Ol*ffihor® oil exploration posaa the danger off blowout*, a
driller™ suddan losa off control over gas prosnur© that could turn
the ri(J into a an uncontrolled guahor causing apille, fires or
vxploaijohe A blowout 1in the a¥ctic Qg¥hn ar.d araund ®MZ SHILS

could ve A devaatatlng impact on marine life and sub*"iiit*nee
00t uﬂl t Aﬁahoraga mailv Nbvws ‘rsparfenrt tod*y chat ftlawout
saul |nnpsototB ««it eh* in»p*ction proo**« was inadequate.

« Xl e Qovtrnor ahould r*cogtii7.Mm that fch”re ia a ayat*m of checks

and b«] Ineegt H# ahould I*t th* eourts grapple with the complex
concsrha raised by Natives, and environmentalists about oil
davelopmant 1in specific r*gion«.

* Tia Governor®s broad bruah solution wil.l allow safety iaauaa
to be krushed under the rug.
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Original sponsor(s): Ru"??/Governor

IN THE SENATE

HOUSE CS FOR CS FOR SENATE BILL NO. 5j9 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act ratifying Oil and Gas Lease Sale 50; and

providing for an effective date."
BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEASE SALE RATIFIED. Oil and Gas Lease Sale 50 resulting
in the sale of 35 oil and gas leases covering 118,147 acres of offshore
state land inCamden Bay is valid if

(1) the Department of Natural Resources
(A) considers the risks presented by reasonably foreseeable
oil transportation methods should the Arctic National Wildlife Refuge
remain closed to development; and
(B) prepares a best interest determination and supplemental
written finding under AS 38.05.035(e) that incorporates the considera—
tions set out in (1) of this section; and
2 the office of management and budget in the Office of the
Governor reviews and prepares a consistency determination for the 0il and
Gas Lease Sale.
* Sec, 2. This Act is retroactive to January 1, 1986.

* Sec. 3. This Act takes effect imme liately under AS 01.10.070(c).

- HCS CSSB 539( )
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STATIS O A LA ISKA
OFFICE OF THE GOVERNOR
JONEAU

March 30, 1990

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, | am transmitting two bills related to oil
and gas Jlease sales and consistency determinations. As
part of this package, | am also transmitting to the Senate
Finance Committee (where the bill cxirrently resides) a set
of amendments to SCS CSHB 128(Res). Collectively, this
package confirms existing oil and gas lease sale practices,
confirms existing coastal consistency determination
practices, and ratifies Oil and Gas Lease Sale 50. This
package is necessary to avoid the serious adverse
consequences of the Alaska Supreme Court®s decision in
Trustees for Alaska v. State of Alaska, _ P.2d __ (Op.
No. 3537; March 16, 1990). The three 1items will be
discussed separately below.

Amendments to SCS CSHB 128 (Res):

The proposed amendments to SCS CSHB 128(Res) respond to the
court"s holding that the "best interest finding" for O0il
and Gas Lease Sale 50 (Camden Bay), required by
AS 38.05.035(e), failed to consider the environmental
safety of transportation facilities should the Arctic
National Wildlife Refuge (ANWR) remain unavailable for
shore-based support facility siting under federal law. The
decision overlooks the fact that the best-interest finding
did address transportation to the extent feasible at the
time of the lease sale, incorporating suggestions from,
among others, the Department of Environmental Conservation
(DEC) and the Department of Fish and Game (ADF&G) . To the
extent that the court engrafted a new requirement onto the
best-interest statute - to require the Department of
Natural Resources (DNR) to undertake a detailed study of
hypothetical development and transportation scenarios and
their feasibility - it is at odds with federal p- -..cedent
and the court®s own vreasoning. With regard to federal
environmental impact statements for oil and gas lease
sales, a federal —court of appeals recently observed,



The Honorable Tim Kelly Page 2

guoting an earlier federal case:

To require a cumulative EIS at the leasing stage
; would be tantamount to "demanding that the
Department specify the probable vroute of a
highway that may never be built from points as
yet unknown to other points as yet unknown over
terrain as yet uncharted in conformity with state
plans as yet undrafted. A more speculative
exercise can hardly be imagined.™

The federal court concluded that such an exercise would
"result in a gross misallocation of resources.” Park

County Resource Council, Inc. v. United States Department
of Agriculture, 817 F.2d C09, 624, and 623 (10th Cir.
1987). Moreover, the Alaska Supreme Court®s opinion
regarding Sale 50 realized that economic feasibility of
eventual production need not be assuredinadvance for the

lease sale to Dbe 1in the best interest of the state. The
same 1s true of the feasibility of any transportation
system: the lessee bears the riskof designing and

obtaining approval for anv future, transportation facilities
under laws applicable at the time of any production.

This set of amendments expressly identifies the subjects
that DNR must discuss in an oil and gas best-interest
finding by setting out the complete list of factors that
must be addressed. The legislation is intended to preclude
a court from determining the "important factors"™ that must
be addressed before the executive decision is made
concerning whether an oil and gas lease sale is in the best
interest of the state. It is further 1intended to make
clear that speculation concerning future activities that
would be subject to independent permitting requirements 1is
not necessary at the time of the lease sale decision. By
specifying that only "reasonably foreseeable cumulative
effects" be discussed, it is 1intended that DNR need not
speculate concerning the location and size of discoveries,
the economic feasibility of ultimate development, the
technological feasibility of production or transportation,
future environmental or other laws that may apply at the
time of any future development, or other such factors that
cannot reasonably be foreseen at the time of leasing.

These changes will have two salutory effects on the state®s

leasing program. First, they will reduce the uncertainties
that now interfere with the efficacy of the state"s
five-year leasing program. The legislature, DNR, and

potential lessees would have more assurance that lease
sales would be less subject to judicial interference.
Second, because the amendments conform to existing
practices, the bill will obviate the need for an increased
appropriation to make even more extensive and specialized
best-interest findings. (The finding in Lease Sale 50 was
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89 pages Ilong, and was based on a record more than 11,000
pages long.) If hypothetical development and
transportation systems and their risk must be analyzed, DNR
would need a greatly expanded budget for conducting the
best-interest fir.-Mgs, and the Department of Law would
need a larger budget to advise and defend against the
inevitable challenges based upon contrary speculations.

Bill on Coastal Consistency Determination Statutes

The proposed amendments to AS 44 .19.145 (a) (11) and
AS 44.19.152 are necessary to confirm existing procedures
for issuance of coastal consistency determinations. In its
opinion, the court held that,because Lease Sale 50
involved more than one lease, AS 44 .19. 145 (&) (11) required
the Division of Governmental Coordination (DGC) to conduct
an independent review and render the coastal zone
management consistency determination for the lease sale,
notv/ithstanding the fact that statutory responsibility for
holding the lease sales is vested in a single agency (DNR).
Given the fact that DEC, ADF&G, and the North Slope Borough
all agreed with DNR that the lease sale is consistent with
the applicable plan, requiring DGC to render the
determination in such a case would addno extra
protections, while creating unnecessary bureaucracy.

The opinion also suggests that 1in those cases where DGC
must render a consistency determination, it must conduct an
independent review of the substantive 1issues. This 1is
contrary to the common meaning of the term "render,"” and
inconsistent with existing, long-established administrative
practices. Consistent with 1its basic charge to coordinate
the resource agencies to "avoid duplication”
(AS 44.19.145(d)(1)), DGC has always viewed itself as a
coordinating agency, without the staff or authority to
transform itself into a separate permitting agency. Here,
DNR, DEC, ADF&G, and the North Slope Borough agreed that
the lease sale was consistent with the applicable coastal
zone management plan. For DGC to make an independent
judgment would require a vastly enlarged appropriation to
hire more personnel (especially high-cost employees with
specialized technical qualifications) where the resource
agencies and their technical staffs have already agreed

that a project 1is consistent. Failure to pass the bill
would result in a needless waste of state resources, while
creating bureaucratic delay - results contrary to the

fundamental purposes of OMB.

Finally, the bill would avoid delays 1in making coastal
consistency determinations for projects regulated by all of
the resource agencies -- DNR, DEC, and ADF&G. Such delays
would 1impair projects under each resource agency"s laws
pending the <creation of sufficient DGC staff to handle
DGC"s new responsibilities under the court®"s opinion.
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Hill to Ratify Sale 50:

The other bill would ratify Oil and Gas Lease Sale 50. The
court did not 1invalidate the sale, the state has filed a
petition for rehearing, and remand proceedings could very
well result in the eventual affirmation of the sale.
Nevertheless, considerable uncertainty and delay are
inevitable without expeditious rati?ication. Plaintiffs
have already asked the Supreme Court to “clarify” 1its
decision by declaring the leases invalid, have sought an
injunction against «current, ongoing exploration under a
lease in the sale area, and are certain to fight any
affirmation of the Ulease sale in both administrative and
judicial fora.

This lease sale was planned in accordance with the
legislature™s prescribed five-year public planning process,
starting 1in 1981. The sale was held almost three years
ago. Extended wuncertainty would result in diversion of
administrative and legal resources from other projects, and
exploration within the sale area would be <chilled or
stopped. If the sale is ultimately canceled or
invalidated, the state might have to refund bonus bids
($6.6 million) and rents, half of which have been deposited
in the Permanent Fund, and could possibly be liable for
exploration expenditures and the value of any discovery
that might be made before cancellation or invalidation.
One lessee has already spent about $50 million exploring a
Sale 50 lease.

Therefore, in light of the very serious practical and
financial ramifications of the <current situation, these
bills and the amendments to SCg”~CSjJHB 128 (Res) are vital to
the state"s best 1interests,/andJ 1 urge your prompt and
favorable action on them. ( /

Xs"amcerelyld

"Steve Cowper
Governor





