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Senate 
L e t t e r  o f  I n t e n t  

F o r
C S S B  5 3 9  (Oil & Gas)

I t  i s  t h e  i n t e n t  o f  t h e  A l a s k a  S e n a t e  t h a t  
e n a c t m e n t  o f  C S S B  5 3 9  (Oil & Gas) s h a l l  n o t  a f f e c t  
o r  c h a n g e  t h e  p o l i c y  o f  t h e  s t a t e  o f  A l a s k a  
r e g a r d i n g  f e d e r a l  O u t e r  C o n t i n e n t a l  S h e l f  N o r t h  
A l e u t i a n  B a s i n  O i l  a n d  G a s  L e a s e  S a l e  92.
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O F F I C E  OF THE COMMISS IONER

J  STEVE COWPER, GOVERNOR/
400 WILLOUGHBY AVE. 
JUIJEAU, ALASKA 90S01-1T96 
PHONE: (907) 405-2400

April 3, 1990

The H o n o r a b l e  Drue Pearce

Chair, S e n a t e  Special C o m m i t t e e  on Oil and Gas 
Al a s k a  S tate Senate 
P.O. Box V  
Juneau, A K  99811

Dear S e n a t o r  Pearce:

S u b j e c t : • Senate Bill 5 3 9 , - w hic h ratifies S tate Oil a n d  G a s - L e a s e  
Sale 50.

P o s i t i o n : The D e p a r t m e n t  of Natural R e s o u r c e s  s u p port s this
bill. . The  b i l l  is n e c e s s a r y  to avoid the seriou s a d v erse 

consequences, b o t h  p r a c t i c a l  and financial, of the A l a s k a  S u preme 
Court's r ecent d e c i s i o n  in T rustees for A l a s k a  v. State of 
A l a s k a .

While the state has filed a p e t i t i o n  for rehearing, a n d  the court 
did not i n v a l i d a t e  the sale, unce r t a i n t y  will c o n t i n u e  u n t i l  t h e  
court acts on the p e t i t i o n  or the L e g i s l a t u r e  v a l i d a t e s  the sale.

If the court u l t i m a t e l y  cancels the sale, the state m a y  n e e d  to 
M'refund t h e  $6.6 m i l l i o n  in Sale 50 bonus bids as well as ••

b I e x p l o r a t i o n  costs and the v a l u e  of any d i s c o v e r y  m a d e  in :the a r e a  
(drilling has a l r e a d y  s t a r t e d  on one lease).' .-;,y : r: • ‘; _ V ' *. ;;-

This b i l l  w i l l . p r o t e c t  the p u b lic's interest in r e s p o n s i b l e  oil 
and gas e x p l o r a t i o n  and d e v e l o p m e n t  at C a m d e n  Bay. :

P l e a s e  let me or Oil and Gas D i r e c t o r  Jim E a s o n  k n o w  if you w o u l ^  
like a d d i t i o n a l  i n f o r m a t i o n  about this matter. • • ,■■■■'"• •

Sincerely,

Lerfnie GorsuclC/
.• C o m m i s s i o n e r
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-  2 - April 3

cc: C o m m i t t e e  M e m b e r s

Bob Evans, L e g i s l a t i v e  Liaison 
O f f i c e  of the G o v e r n o r  

D e n b y  ̂ Lloyd, S p ecial Staff A s s i s t a n t  
O f f i c e  of the G o v e r n o r

, 1990
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S  t a t  k  o  r  A l a s  i c au r r i c t  or 7 Mr c o v e n  n o r  J U f f B A U

M a r c h  30, 1990

Th e  H o n o ra ble T i m  Kelly 
P r e s i d e n t  of the Senate 
A l a s k a  State L e g i s l a t u r e  
P.O. Box V 
Juneau, AK 99811

Dear Mr. President:

Under the a u t h o r i t y  of art. Ill, sec. 18, of the A l a s k a  
C o n s titut ion, I am t r a n s m i t t i n g  two b i l l s  r e late d to oil 
and gas lease sales and c o n s i s t e n c y  d e t e r minati ons. As 
p a r t  of this package, I am a l s o  t r a n s m i t t i n g  to the Senate 
F i n a n c e  C o m m i t t e e  (where the b i l l  c u r r e n t l y  resides) a set 
of a m e n d m e n t s  to SCS CS HB 1 2 8 (Res). C o l l ectively , this 
p a c k a g e  c o n f i r m s  e x i s t i n g  oil and gas lease sale practices, 
co n f i r m s  e x i s t i n g  c o a s t a l  c o n s i s t e n c y  d e t e r m i n a t i o n  
practices, and ratifies Oil and Gas L e a s e  Sale 50. This 
p a c k a g e  is n e c e s s a r y  to a v o i d  the serious adverse 
c o n s e q u e n c e s  of the A l a s k a  S u pr eme C o urt's  d e c i s i o n  in
T r u s t e e s  for A laska v. S t a t e  of A l a s k a , ____  P. 2d __  (Op.
No. 3537; M a r c h  16, 1990). The three items w i l l  be
d i s c u s s e d  separa t e l y  below.

A m e n d m e n t s  to SCS CSHB 1 2 8 ( R e s ) :

T h e  p r o p o s e d  a m e n d m e n t s  to SCS C S H B  1 2 8 (Res) r e s p o n d  to the 
c o u r t ' s  h'olding that the "best i n t e r e s t  finding" for Oil 
and Gas/ L e a s e  Sale 50 (Camden Bay), r e q u i r e d  by 
AS 3 8 105 ;035 (e) , failed to c o n s i d e r  the e n v i r o n m e n t a l  
safety  of t r a n s p o r t a t i o n  f a c i l i t i e s  should the A r c t i c  
N a t i o n a l ^ ' W i l d l i f e  R e f u g e  (ANWR) r e m a i n  u n a v a i l a b l e  for 
s h o r e - b a s e d  s u p p o r t  f a c i l i t y  s i t i n g  u n d e r  federal law. The 
decision' o v e r l o o k s  the fact t h a t  the b e s t - i n t e r e s t  finding 
d i d  address t r a n s p o r t a t i o n  to the e x t e n t  feasible at the 
time of the lease sale, i n c o r p o r a t i n g  su gges t i o n s  from, 
among others, the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  
(DEC) and the D e p a r t m e n t  o f  F i s h  and G a m e  ( A D F & G ) . To the 
e x t e n t  that the court e n g r a f t e d  a new r e q u i r e m e n t  o n t o  the 
b e s t - i n t e r e s t  statute —  to r e q uire the D e p a r t m e n t  of 
Na tural R e s o u r c e s  (DNR) to u n d e r t a k e  a d e t a i l e d  s t u d y  of 
h y p o t h e t i c a l  d e v e l o p m e n t  and t r a n s p o r t a t i o n  s c e n a r i o s  and 
their f e a s i b i l i t y  —  it is at odd s w i t h  federal p r e c e d e n t  
and the c o u r t ' s  own reason i n g .  W i t h  regard to federal 
e n v i r o n m e n t a l  impact s t a t e m e n t s  for oil and gas lease 
sales, a federal c o u r t  of appeals recently observed,
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q u o t i n g  an earlier federal case:

To require a c u m u l a t i v e  EIS at the leasing stage 
. . . w o u l d  be tantamount to "demanding that the
D e p a r t m e n t  specify the prob able route of a 
highway that may never be b u i l t  from points as 
yet u n known to other points as yet u n k n o w n  over 
terrain as yet u n c h a r t e d  in c o n f o r m i t y  w i t h  stats 
plans as y e t  undrafted. A more s p ecu lative 
exercis e can hardly be imagined."

The federal court c o n c luded that such an e x e r c i s e  would 
"result in a gross m i s a l l o c a t i o n  of re sources." Park 
C o u n t y  Resource. Council, Inc. v. U n i t e d  States D e p a r t m e n t  
of A g r i c u l t u r e , 817 F.2d 609 , 624 , and 623 (10th Cir.
1987). M o r e o v e r  the A l a s k a  S u p r e m e  C o u r t ' s  opinion 
r e g a r d i n g  Sale 50 r e a lized that e c o n o m i c  feasib i l i t y  of 
e v e n t u a l  p r o d u c t i o n  need not be a s s u r e d  in a d va nce for the 
lease sale to be in the be st i n t e r e s t  of the state. The 
same is true of the f e a s i b i l i t y  of any t r a n s p o r t a t i o n  
system: the lessee bears the r i s k  of d e s i g n i n g  and
o b t a i n i n g  approval for any future t r a n s p o r t a t i o n  facilities 
u n d e r  laws a p p l i c a b l e  at the time of any production.

This set of amendm e n t s  e x p r e s s l y  ident i f i e s  the subjects 
that D N R  m u s t  d i s c u s s  in an oil and gas b e s t - i n t e r e s t  
fi nding by sett ing o u t  the c o m p l e t e  list of factors that 
m u s t  be addressed. The l e g i s l a t i o n  is intended to p r e clude 
a c o u r t  from d e t e r m i n i n g  the "important* factors" that must 
be a d d r e s s e d  b e f o r e  the e x e c u t i v e  d e c i s i o n  is made 
c o n c e r n i n g  w h e t h e r  an oil and gas lease sale is in the best 
i n t e r e s t  of the state. It is f u r t h e r  i n t end ed to make 
c l e a r  that s p e c u l a t i o n  c o n c e r n i n g  future a c t i v i t i e s  that 
w o u l d  be subject to i n d e p e n d e n t  p e r m i t t i n g  r e q u i r e m e n t s  is 
not n e c e s s a r y  at the time of the lease sale decision. By 
s p e c i f y i n g  that onl y "reaso n a b l y  f o r e s e e a b l e  c u m u l a t i v e  
effects" be discussed, it is i n t e n d e d  that D N R  n e e d  not 
s p e c u l a t e  c o n c e r n i n g  the l o c a t i o n  and size of disc overies, 
the e c o n o m i c  f e a s i b i l i t y  of u l t i m a t e  develo pment, the 
t e c h n o l o g i c a l  feasib i l i t y  of p r o d u c t i o n  or t r a n s p ortation,  
future e n v i r o n m e n t a l  or o t h e r  laws that may a p p l y  at the 
time of any future development , or o t h e r  such factors that 
c a n n o t  r e a s o n a b l y  be foreseen at the time of leasing.

T h e s e  c h anges will have two s alut o r y  effe cts on the state's 
l e a s i n g  program. First, they w i l l  r e d u c e  the u n c e r t a i n t i e s  
th a t  n o w  i n t e r f e r e  w i t h  the e f f i c a c y  of the state's 
f i v e - y e a r  leasing program. The legislature, DNR, and 
p o t e n t i a l  lessees w o u l d  have m o r e  a s s u r a n c e  th at lease 
sales w o u l d  be less subject to judicial interference. 
Second, b e c a u s e  the a m e n d m e n t s  c o n f o r m  to existing 
pr a c t i c e s ,  the bill w i l l  o b v i a t e  the n e e d  for an increased 
a p p r o p r i a t i o n  to m a k e  even m o r e  e x t e n s i v e  and speci a l i z e d  
b e s t - i n t e r e s t  findings. (The f i n ding in Lease  Sale 50 was
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89 pages long, and was based on a record more than 11,000 
p a g e s  long.) If h y p o t h e t i c a l  d e v e l o p m e n t  and
t r a n s p o r t a t i o n  system s and their risk must be analyzed, DNR 
w o u l d  need a g r e a t l y  e x p a n d e d  b u d g e t  for c o n d u c t i n g  the 
b e s t - i n t e r e s t  findings, and the Department of L a w  would 
need a larger b u d g e t  to a d v i s e  and defe nd a g ainst the 
i n e v i t a b l e  c h a l l e n g e s  based u p o n  c o n tra ry speculations.

Bill on C o astal C o n s i s t e n c y  D e t e r m i n a t i o n  Stat utes

T he p r o pos ed a m e n d m e n t s  to AS 44 . 19 . 145 (a) (11) and 
AS 44.19.152 are n e c e s s a r y  to c o n f i r m  e x i s t i n g  procedur es 
for i s s u a n c e  of c o a s t a l  c o n s i s t e n c y  d e t e r minations. In its 
o p i nion, the c o u r t  held that, because L e a s e  Sale 50 
i n v o l v e d  m o r e  than one lease, AS 44 .19 .145 (a) (11) requi red 
the D i v i s i o n  of G o v e r n m e n t a l  C o o r d i n a t i o n  (DGC) to conduct 
an i n d e p e n d e n t  r e v i e w  and r e nder the c o a s t a l  zone 
m a n a g e m e n t  c o n s i s t e n c y  d e t e r m i n a t i o n  for the lease sale, 
n o t w i t h s t a n d i n g  the fact that s t a t u t o r y  r e s p o n s i b i l i t y  for 
h o l d i n g  the lease sales is v e s t e d  in a single a ge ncy ( D N R ) . 
G i v e n  the fact that DEC, ADF&G, and the North S l o p e  Borough 
all a g r e e d  w i t h  D N R  that the lease' sale is c o n s i s t e n t  w i t h  
the a p p l i c a b l e  plan, r e q u i r i n g  DGC to r ender the 
d e t e r m i n a t i o n  in such a c a s e  w o u l d  a d d  no extra 
p r o t e c t i o n s ,  w h i l e  c r e a t i n g  u n n e c e s s a r y  burea u c r a c y .

T h e  o p i n i o n  a l s o  suggests t h a t  in those cases w h e r e  DGC 
m u s t  r e n d e r  a c o n s i s t e n c y  d e t e r m i n a t i o n ,  it m u s t  c o n d u c t  an 
i n d e p e n d e n t  r e v i e w  of the s u b s t a n t i v e  issues. This is 
c o n t r a r y  to the c o m m o n  m e a n i n g  of the term "render," and 
i n c o n s i s t e n t  w i t h  existing, l o n g - e s t a b l i s h e d  a d m i n i s t r a t i v e  
p r a c t i c e s .  C o n s i s t e n t  w i t h  its basic charge to coordi n a t e  
the r e s o u r c e  a gencies to "avoid d u plica tion" 
(AS 4 4 . 1 9 . 1 4 5 ( d ) ( 1 ) ) ,  DGC h a s  always v i e w e d  i tself as a 
c o o r d i n a t i n g  agency, w i t h o u t  the staff or a u t h o r i t y  to 
t r a n s f o r m  i tself into a s e p a r a t e  p e r m i t t i n g  agency. Here, 
D N R , . D E C ,  ADF&G,  and the N o r t h  Slope B o r o u g h  a g r e e d  that 
the d e a s e  sale w a s  c o n s i s t e n t  w i t h  the a p p l i c a b l e  coastal 
zone m a n a g e m e n t  plan. For D G C  to m a k e  ~ui i n d e p e n d e n t  
j u d g m e n t  w o u l d  r e q u i r e  a v a s t l y  e n l arged  a p p r o p r i a t i o n  to 
h i r e  m o r e  p e r s o n n e l  (especially h i g h - c o s t  e m p l o y e e s  w i t h  
s p e c i a l i z e d  t e c h n i c a l  q u a l i fica tions) where the resource 
a g e n c i e s  and t h e i r  t e c h n i c a l  staffs have a l r e a d y  agreed 
that a p r o j e c t  is consistent. F a i l u r e  to p a s s  the bill 
w o u l d  r e sult in a n e e d l e s s  w a s t e  of state resour ces, w hile 
c r e a t i n g  b u r e a u c r a t i c  d e l a y  —  results c o n t r a r y  to the 
f u n d a m e n t a l  p u r p o s e s  o f  0MB.

F i n ally, the b i l l  w o u l d  a v o i d  delays in m a k i n g  coastal 
c o n s i s t e n c y  d e t e r m i n a t i o n s  for proje c t s  r e g u l a t e d  by all of 
the r e s o u r c e  a g e n c i e s  —  DNR, DEC, and ADF&G. Such delays 
w o u l d  impair p r o j e c t s  under each resource age nc y ' s  laws 
p e n d i n g  the c r e a t i o n  of s u f f i c i e n t  DGC staff to handle 
D G C 1s new r e s p o n s i b i l i t i e s  u n d e r  the c o urt' s opinion.
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Bill to Ratify Sale 50:

The other bill w o u l d  ratify Oil and Gas Lease Sale 50. The 
c ourt did not: invalidate the sale, the state has filed a 
p e t ition for rehearing, and remand proce e d i n g s  could very 
well result in the e v e n t u a l  a f f i r m a t i o n  of the sale. 
Nevertheless, consid e r a b l e  u n c e r t a i n t y  and d e l a y  are 
inevitab le w i t h o u t  e x p e d i t i o u s  ratification. Plainti ffs 
have already asked the S u p r e m e  Court to "clarify" its 
d e c i s i o n  by d e c l a r i n g  the l eases invalid, have s o u g h t  c.n 
injun c t i o n  a g a i n s t  current, ongoing  e x p l o r a t i o n  under a 
lease in the: sale area, and are c e r tain  to fight any
affirm a t i o n  of the lease sale in both a d m i n i s t r a t i v e  and 
judicial fora.

This lease sale was p l a n n e d  in a c c o r d a n c e  w i t h  the 
legislature's p r e s c r i b e d  f i v e - y e a r  public p l a n ning process, 
st a r t i n g  in 1981. The sale w a s  held a l m o s t  three years 
ago. Extended u n c e r t a i n t y  w o u l d  result in d i v e r s i o n  of 
a d m i n i s t r a t i v e  and legal r e s o u r c e s  from o t h e r  projects, and 
e x p l o r a t i o n  w i t h i n  the sale area w o u l d  be c h i l l e d  or
stopped. If the sale is u l t i m a t e l y  c a n c e l e d  or 
invalidated, the state m i g h t  have to r e f u n d  b onus  bids
($6.6 million) and rents, h a l f  of w hich h a v e  been d e p o s i t e d  
in the P e r m a n e n t  Fund, and c o u l d  p o s s i b l y  be liable for 
e x p l o r a t i o n  e x p e n d i t u r e s  and the value of any d i s c o v e r y  
that might be m a d e  b efor e c a n c e l l a t i o n  or invalidation. 
One lessee has already spent about $50 million-, e x p l o r i n g  a 
Sale 50 lease.

Therefore, in light of the v e r y  serious p r a c t i c a l  and 
financial ramifi c a t i o n s  of the current situation, these 
b ills and the a mendments to SC^''C&H3 128 (Res) are vital to
the state's b e s t  i n t e r e s t s ,/ a n d / I  u r g e ^ y o u r  p r o m p t  and
favorab le action on them.

Gov .nor



Intr odu ce d:  3/30/90Re fe r re d :  Senate Spec.  Comte, on O i l  & Cas go00580s

BY  T H E  R U L E S  C O M M IT T E E  BY  R E Q U E S T  O F  T H E  GOV ERN OR

C S  Ca0 <0 C1 IN THE SENATE /* .  , ,2 SENATE BILL NO. 539 '3 IN THE LEGISLATURE OF THE STATE OF ALASKA4 SIXTEENTH LEGISLATURE - SECOND SESSION5 ' A BILL6 For an Act  e n t i t l e d :  "An Act  r a t i f y i n g  O i l  and Gas Lease S a le  50; and7 p r o v id i n g  f o r  an e f f e c t i v e  d a t e . "8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;9 *  S e c t i o n  1. LEGISLATIVE FINDINGS AND PURPOSE. (a) The. l e g i s l a t u r e10 f i n d s  that11 (1) the l e a s i n g  o f  o i l ,  g a s ,  and a s s o c i a t e d  sub sta nc es i n  Camden12 Bay i s  i n  the b e st  i n t e r e s t  o f  the s t a t e ,  r e g a r d l e s s  o f  whether the A r c t i c13 N a t i o n a l  W i l d l i f e  Refuge may be used as a s i t e  f o r  sh ore -b ase d support and14 t r a n s p o r t a t i o n  f a c i l i t i e s ;15 (2) a l e s s e e  of  s t a t e  o i l  and gas r i g h t s  must apply f o r  and16 r e c e i v e  permits from numerous l o c a l ,  s t a t e ,  and f e d e r a l  a g e n c ie s  b e f o r e  the17 l e s s e e  may d r i l l  f o r ,  produce,  or  t ra n s p o r t  o i l ,  g a s ,  or  a s s o c i a t e d  sub-18 s t a n c e s ;19 (3) each government agency charged with e v a l u a t i n g  and i s s u i n g  a20 permit  f o r  an o i l  and gas l e s s e e ' s  a p p l i c a t i o n  to conduct e x p l o r a t i o n  and21 pr o d u c ti o n  a c t i v i t i e s ,  i n c l u d i n g  t r a n s p o r t a t i o n ,  must undertake a r ev ie w ,22 under a p p l i c a b l e  laws,  of  r e l e v a n t  f a c t s  and t e c h n o l o g i e s  t h a t  are then23 a v a i l a b l e  b e fo re  g r a n t i n g  or  denying a pe rmit ;24 (4) the l e s s e e s  have undertaken the r i s k s  of  f i n d i n g  o i l  and gas25 and o f  producing and t r a n s p o r t i n g  any o i l  and gas t h a t  i s  found i n  a manner26 t ha t  w i l l  s a t i s f y  laws then i n  e f f e c t  p r o v id i n g  f o r  environmental  p r o t e c -27 t i o n  and s a f e t y ;  and28 (5) s t a t e  o i l  and gas l e a s e s  e x p r e s s l y  prov ide  f o r  t h e i r  c a n c e l -29 l a t i o n  i f  continued le a se  op e r a t i o n s are l i k e l y  to  cause s e r i o u s  harm or
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1 damage to b i o l o g i c a l  r e s o u r c e s ,  to p r o p e r t y ,  to mineral  r e s o u r c e s ,  or to2 the environment.
5 No. 3573, March 16, 1990),  and to r a t i f y  and d e c l a r e  v a l i d  O i l  and Cas6 Lease S a l e  50, held  June 30, 1987.
8 the s a l e  o f  35 o i i  and gas l e a s e s  co v e ri n g  118,147 acres  o f  o f f s h o r e  s t a t e9 land in  Camden Bay i s  v a l i d ,  n o tw i t h s t a n d in g  the c o u r t ' s  f i n d i n g  o f  l a c k  of10 compliance with laws or r e g u l a t i o n s  r e l a t i n g  to t h a t  s a l e ,  i n c l u d i n g  the11 requirements o f  AS 38. 05. 035 (e ) and AS 4 4 . 1 9 . 145(a)(11).  The v a l i d i t y  of12 the is su a n ce  of  l e a s e s  under t ha t  s a l e  i s  r a t i f i e d  and con firmed.

3 (b) I t  i s  the purpose of  t h i s  Act to cou nte r  the e f f e c t  o f  the A la sk a4 Supreme C o u r t ' s  d e c i s i o n  i n  T ru ste es f o r  A la sk a  v .  S t a t e . ____  P . 2d ____  (Op.
7 * Se c .  2.  LEASE SALE RATIFIED. O i l  and Gas Lease S a le  50, r e s u l t i n g  in

13 * S e c .  3.  This  Act i s  r e t r o a c t i v e  to March 11, 1984.14 * S e c .  4 .  This  Act take s e f f e c t  immediately  under AS C1 . 1 0 . 0 7 0 ( c ) .
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Offered: 4/19/90 go0590sH

O r i g i n a l  s p o n s o r ( s ) t  f lu les /Governor  $  'Y ? \ ^  ^

IN THE SENATE BY THE RULES COMMITTEECS FOR SENATE DILL NO. 540 (Rules)IN THE LEGISLATURE OF THE SI ATE OF ALASKA SIXTEENTH LEGISLATURE - SECOND SESSION A DILLFor an Act e n t i t l e d :  "An Act removing the requirement t ha t  the o f f i c e  ofmanagement and budget i n  the O f f i c e  of  the Governor render a c o n c l u s i v e  s t a t e  c o a s t a l  zone c o n s i s t e n c y  d e t e r m i n a t i o n  f o r  a p r o j e c t  t ha t  r e q u i re s  two or more s t a t e  or f e d e r a l  p e r m i t s ,  l e a s e s ,  or a u t h o r i z a t i o n s ;  r e q u i r i n g  the o f f i c e  o f  management and budget i n  theO f f i c e  o f  the Governor to render a c o n c l u s i v e  s t a t ec o a s t a l  zone c o n s i s t e n c y  d e t e r m in a ti o n  f o r  a p r o j e c t  t h a t  r e q u i r e s  p e r m i t s ,  l e a s e s ,  or a u t h o r i z a t i o n s  from more than one s t a t e  r eso ur ce  agency;  d e f i n i n g  ' r e n ­d e r '  and ' r e s o u r c e  agency'  f o r  purposes o f  c o a s t a l  zone c o n s i s t e n c y  d e t e r m i n a t i o n s ;  and p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:* S e c t i o n  1. AS 4 4 . 1 9 .1 4 5 ( a )  i s  amended to read:(a) The o f f i c e  s h a l l(1) p r o v id e  t e c h n i c a l  a s s i s t a n c e  to the governor and the l e g i s l a t u r e  in  i d e n t i f y i n g  long range g o a l s  and o b j e c t i v e s  f o r  the s t a t e  and i t s  p o l i t i c a l  s u b d i v i s i o n s ;(2) prepare and m a in t a in  a s t a t e  comprehensive developmentp l a n ; (3) p r o v id e  i n f o r m a t i o n  and a s s i s t a n c e  to s t a t e  a g e n c i e s  to a i d  in  governmental  c o o r d i n a t i o n  and u n i t y  i n  the p r e p a r a t i o n  of  agency pl ans  and programs;
SBOo40c -1- CSSB 5 4 0 (Rls)



1 (4) review p l a n n i n g  w i t h i n  s t a t e  government as may be2 n ec e ss ar y  f o r  r e c e i p t  o f  f e d e r a l ,  s t a t e x or ot h e r  funds;3 (5) p a r t i c i p a t e  with o t h e r  c o u n t r i e s ,  p r o v i n c e s ,  s t a t e s x or4 s u b d i v i s i o n s  o f  them in  i n t e r n a t i o n a l  or i n t e r s t a t e  p l a n n i n g ,  and5 a s s i s t  the s t a t e ' s  l o c a l  governmercs , governmental  c o n f e r e n c e s ,  and6 c o u n c i l s  in p l t n n i n g  and c o o r d i n a r i n g  t h e i r  a c t i v i t i e s ;7 (6) encourage e d u c a t i o n a l  and r e s e a r c h  programs t h a t  f u r -8 th e r  s t a t e  p la n n in g  and development,  and provide a d m i n i s t r a t i v e  and9 t e c h n i c a l  s e r v i c e s  f o r  them;10 (7) p u b l i s h  such s t a t i s t i c a l  i n f o r m a t i o n  or ot h e r  documen-11 t a r y  m a t e r i a l  as w i l l  f u r t h e r  the p r o v i s i o n s  and i n t e n t  o f  AS 4 4 . 1 9 . -12 141 - 4 4. 19 .1 52 ;13 (8) a s s i s t  the governor and the Department of  Community and14 R e g io n a l  A f f a i r s  i n  c o o r d i n a t i n g  s t a t e  agency [THE] a c t i v i t i e s  t h a t15 [OF STATE AGENCIES WHICH] have an e f f e c t  on the s o l u t i o n  o f  l o c a l  and16 r e g i o n a l  development problems;17 (9) serve  as a c l e a r i n g h o u s e  f o r  i n f o r m a t i o n ,  d a t a ,  and18 o t h e r  m a t e r i a l s  t h a t  may be h e l p f u l  or n e c e s s a r y  to f e d e r a l ,  s t a t e x or19 l o c a l  governmental  ag e n ci e s  i n  d i s c h a r g i n g  t h e i r  r e s p e c t i v e  respon-20 s i b i l i t i e s  or i n  o b t a i n i n g  f e d e r a l  or s t a t e  f i n a n c i a l  or t e c h n i c a l21 a s s i s t a n c e ;22 (10) review a l l  pr o p o sa ls  f o r  the l o c a t i o n  of  c a p i t a l  im-23 provements by any s t a t e  agency and a d v i s e  and make recommendations24 con ce rni ng l o c a t i o n  of  these c a p i t a l  improvements;25 (11) r e n d e r ,  on b e h a l f  o f  the s t a t e ,  a l l  f e d e r a l  c o n s i s t e n c y26 d e t e r m in a ti o n s  and c e r t i f i c a t i o n s  a u t h o r i z e d  by 16 U . S . C .  1456 (S e c .27 307, C o a s t a l  Zone Management Act  o f  1972),  and e ach [A] c o n c l u s i v e28 s t a t e  c o n s i s t e n c y  d e t e r m in a ti o n  when a p r o j e c t  r e q u i r e s  a p e r m it ,29 l e a s e ,  or a u t h o r i z a t i o n  from two or more s t a t e  resou rce a g e n c i e s  [OR
CSSB 5 4 0 (Rls) -2- SB0540c



1 FEDERAL PERMITS, LEASES, OR AUTHORIZATIONS] .2 * S e c .  2.  AS 4 4 . 1 q .152 i s  amended by adding new paragraphs to read:3 (3) ’V en der "  means to co o r d i n a t e  and i s s u e ;A (4) " re sou r ce  agency" means5 (A) the Department o f  Environmental  C o n se rv a t io n ;6 (B) the Department of  F i s h  and Gama; or7 (C) the Department of  N a tu r a l  Res our ce s .8 *  S e c .  3. This A ct  i s  r e t r o a c t i v e  to March 11, 1984.9 *  S e c .  A. This  Act  takes e f f e c t  immediately under AS 0 1 . 1 0 . 0 7 0 ( c ) .
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A M E N D M E N T
O F FERED IN THE S ENA TE B Y ________________________

TO: SCS CSHB 128(Res)

Page 1, line 18, after "state.":

Insert "A w r i t t e n  finding: for an oil and gas lease sale u nder AS 38.-

05.180 is s u bject to (g) of this s e c t i o n . "

Page 2, f o l l o w i n g  line 23:

I nsert a n e w  bill s e ction to read:

"* Sec. 2. AS 38.05.035 is a m ended by a dding a n e w  s u b s e c t i o n  to read:

(g) W h e n  the director prepares a w r i t t e n  f i n d i n g  r e q u i r e d  by (e) 

of this s e c t i o n  for an oil and gas lease sale s c h e d u l e d  under 

AS 38.05.180, the w r i t t e n  f i ndi ng n e e d  only include

(1) p r o p e r t y  descriptions and locations;

(2) a d e s c r i p t i o n  of the prope r t y ' s  p e c r o l e u m  p o t e ntial in 

g e n e r a l  terms;

(3) descriptions of fish and w i l d l i f e  species and their 

h a b itats in the sale area;

(4) a d e s c r i p t i o n  of current and p r o j e c t e d  uses in the 

area, including uses and value of fish and w i l d l i f e  and an analysis of 

their c o m p a t i b i l i t y  w i t h  oil a n d  gas explo ration, development, and 

production;

(5) a discussion of g o v e r n m e n t a l  p owe rs to contr ol l e a s e­

hol d  activities;

-1-



(6) a discussion of reas on a b l y  forese e a b l e  cumula t i v e  

effects on resources in the sale area;

(7) a d iscu ssion of stipulations a p p l i c a b l e  to the leases;

(8) a summary of public comments r e c e i v e d  and the d e p a r t­

ment's responses to those comments; and

(9) a disc us s i o n  of the basis for the dire ct o r ' s  d e t e r­

mina t i o n  that, on balance, leasing the area w o u l d  be in the state's 

best .n t e r e s c ."

R e n u m b e r  the f o l l owin g bill sections accordingly.

Page 5, after line 1:

Insert a n e w  bill section to read;

"Sec. 6. S e ction 2 of this Act is retroactive to M a r c h  11, 1984."



Chronology for Lease Sale 50, Camden Bay

January 1982 
July 26, 1985 
January 27, 1986 
August 21, 1986 
November 20, 1986

March 1987 
April 30, 1987

June 1, 1987

June 4 ,1 9 8 7

June 22, 1987 
June 24, 1987

June 25, 1987

June 29, 1987

June 29-30, 1987

June 2, 1988

July 5 ,1 9 8 8  
September 2 8 ,1 9 8 9  
March 16 ,1990

October 1981 DNR proposes to add Sale 50 to leasing schedule; call fo r comments 
issued.
Sale 50 added to Five Year O il and Gas Leasing Program.
Call for general information.
Request for socioeconomic and environmental information.
C a ll fo r comments, 1987 Five Year O il and Gas Leasing Program
Preliminary Analysis o f the Director and Preliminary ACMP 
Consistency Determination; request fo r comments; public notice as 
required under AS 38 .05 .945 (a )(3 ).
Public meetings held in Kaktovik and Anchorage.
Final Finding and Decision o f  the Director and ACM P Consistency 
Determination; public notice required under AS 38 .05 .945 (a )(4 ).
Groups represented by Trustees fo r A laska (T fA ) file motion with 
DNR to reconsider its Sale 50 decision and postpone Sale 50 
pending D N R ’s reconsideration decision.
DN R  notifies the groups it w ill not postpone Sale 50 pending 
reconsideration.
T fA  file their reconsideration brief.
T fA  file action for declaratory and injunctive re lie f challenging 
Sale 50.
DNR responds to reconsideration brief and reaffirms conclusion that 
holding Sale 50 is in the best interests o f the state.
Judge Hunt holds a hearing and then denies the groups injunction 
request.
Bids accepted fo r Sale 50; sale held; 35 tracts sold fo r a total bonus 
bid o f $6.6 m illion.
Judge Bosshard issues a lengthy decision upholding Sale 50 in every 
respect.
T fA  files appeal to Alaska Supreme Court.
Supreme Court hears oral arguments on Sale 50.
Alaska Supreme Court issues decision ,.i Sale 50 remanding the 
Best Interest Finding to DNR  fo r supplemental analysis o f 
"important" transportation routes and to DGC fo r independent 
ACMP consistency determination. Supreme Court decision also 
returns review o f agencies fo llow -up to Superior Court.



L E A S E  S A L E  L E G I S L A T I O N  F A C T  S H E E T  

T h e  C n m d e n  Bav T e a s e  S a l e  S u p r e m o  C o u r t  D e c i s i o n

On  M a r c h  16, 1990, t h e  A l a s k a  S u p r e m e  Court, f o u n d  t w o  e r r o r s  
in the p r o c e d u r e s  b y  w h i c h  O i l  a n d  G a s  L e a s e  S a l e  50 w a s  held:

1. T h e  c o u r t  h e l d  t h a t  t h e  " b e s t  i n t e r e s t  f i n d i n g "  
r e q u i r e d  b y  A S  3 8 . 0 5 . 0 3 5 ( e )  f a i l e d  to  c o n s i d e r  t h e  
e n v i r o n m e n t a l  s a f e t y  o f  t r a n s p o r t a t i o n  f a c i l i t i e s  s h o u l d  A N W R  
r e m a i n  c l o s e d ,  a f a c t o r  d e t e r m i n e d  t o  b e  i m p o r t a n t  
n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  b e f o r e  a l e s s e e  c o u l d  o b t a i n  
p e r m i t s  t o  p r o d u c e  a n d  t r a n s p o r t  o i l  in t h e  f u t u r e ,  it w o u l d  
h a v e  t o  c o m p l y  w i t h  all s a f e t y  l a w s  t h e n  in e f f e c t .

2. T h e  c o u r t  h e l d  that, b e c a u s e  L e a s e  S a l e  50 i n v o l v e d  
m o r e  t h a n  o n e  lease, A S  4 4 . 1 9 . 1 4 5 ( 1 1 )  r e q u i r e d  t h e  D i v i s i o n  
of G o v e r n m e n t a l  C o o r d i n a t i o n  (DGC) t o  c o n d u c t  a n  i n d e p e n d e n t  
r e v i e w  a n d  r e n d e r  t h e  c o a s c a l  z o n e  m a n a g e m e n t  c o n s i s t e n c y  
d e t e r m i n a t i o n  for t h e  l e a s e  sale, n o t w i t h s t a n d i n g  t h e  f a c t s  
t h a t  (1) t h e  s t a t u t o r y  r e s p o n s i b i l i t y  f o r  h o l d i n g  t h e  l e a s e  
s a l e s  is v e s t e d  in a s i n g l e  a g e n c y  (DNR), a n d  (2) DEC, A D F & G ,  
a n d  t h e  N o r t h  S l o p e  B o r o u g h  all a g r e e d  w i t h  D N R  t h a t  t h e  l e a s e  
s a l e  is c o n s i s t e n t  w i t h  t h e  a p p l i c a b l e  p l a n .

R e s p o n s e  t o  t h e  C o u r t  D e c i s i o n

1. T h e  d e c i s i o n  o v e r l o o k s  t h e  f a c t  t h a t  t h e  b e s t  
i n t e r e s t  f i n d i n g  d i d  a d d r e s s  t r a n s p o r t a t i o n  t o  t h e  e x t e n t  
f e a s i b l e  a t  t h e  t i m e  of t h e  l e a s e  sale, i n c o r p o r a t i n g  
s u g g e s t i o n s  from, a m o n g  o t h e r s ,  D E C  a n d  A D F & G .  T o  t h e  e x t e n t  
t h a t  t h e  c o u r t  e n g r a f t e d  a n e w  r e q u i r e m e n t  on  t o  t h e  b e s t  
i n t e r e s t  s t a t u t e  - t o  r e q u i r e  D N R  t o  u n d e r t a k e  a d e t a i l e d  
s t u d y  of  h y p o t h e t i c a l  d e v e l o p m e n t  a n d  t r a n s p o r t a t i o n  s c e n a r i o s  
a n d  t h e i r  f e a s i b i l i t y  - it is a t  o d d s  w i t h  f e d e r a l  p r e c e d e n t  
a n d  t h e  c o u r t ' s  o w n  r e a s o n i n g .  .With r e g a r d  t o  f e d e r a l  
e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t s  f o r  o i l  a n d  g a s  l e a s e  sal e s ,  
a f e d e r a l  c o u r t  o f  a p p e a l s  r e c e n t l y  o b s e r v e d :

T o  r e q u i r e  a c u m u l a t i v e  E I S  a t  t h e  l e a s i n g  s t a g e  . . . 
w o u l d  b e  t a n t a m o u n t  t o  " d e m a n d i n g  t h a t  t h e  D e p a r t m e n t  
s p e c i f y  t h e  p r o b a b l e  r o u t e  o f  a h i g h w a y  t h a t  m a y  n e v e r  
b e  b u i l t  f r o m  p o i n t s  as y e t  u n k n o w n  t o  o t h e r  p o i n t s  as 
y e t  u n k n o w n  o v e r  t e r r a i n  as  y e t  u n c h a r t e d  i n  c o m f o r m i t y  
w i t h  s t a t e  p l a n s  as y e t  u n d r a f t e d .

T h e  c o u r t  c o n c l u d e d  t h a t  s u c h  a n  e x e r c i s e  w o u l d  " r e s u l t  i n  a 
g r o s s  m i s a l l o c a t i o n  o f  r e s o u r c e s . "  P a r k  C o u n t y  R e s o u r c e  
C o u n c i l .  Inc. v. U n i t e d  S t a t e s  D e p a r t m e n t  o f  A g r i c u l t u r e . 817 
F . 2 d  609, 623, 624 ( 10th Cir. 1987). M o r e o v e r ,  t h e  A l a s k a
S u p r e m e  C o u r t ' s  o p i n i o n  r e a l i z e d  t h a t  e c o n o m i c  f e a s i b i l i t y  o f  
e v e n t u a l  p r o d u c t i o n  n e e d  n o t  b e  a s s u r e d  in a d v a n c e  for t h e  
l e a s e  s a l e  t o  be  in t h e  b e s t  i n t e r e s t  o f  t h e  s t a t e .  T h e  s a m e  
is t r u e  o f  t h e  f e a s i b i l i t y  of a n y  t r a n s p o r t a t i o n  s y s t e m :  t h e  
l e s s e e  b e a r s  t h e  r i s k  of  d e s i g n i n g  a n d  o b t a i n i n g  a p p r o v a l  f o r  
a n y  f u t u r e  t r a n s p o r a t i o n  f a c i l i t i e s  u n d e r  l a w s  a p p l i c a b l e  a t



t h e  tinv-. Q f  a n y  p r o d u c t i o n .

2. DGC has always v i e w e d  itself as a c o o r d i n a t i n g  
agency, w i t h o u t  the staff or a u t h o r i t y  to t r a n s f o r m  itself 
into a s e p a r a t e  p e r m i t t i n g  agency. Here, DNR, DEC, ADF&G, 
and the N o r t h  Slope Borough a g r e e d ' t h a t  the lease sale was 
c o n s i s t e n t  with the applic a b l e  c o astal  zone m a n a g e m e n t  plan.

The P r o p o s e d  L e g i s l a t i o n

The p r o p o s e d  legislat ion would c o n f i r m  e x i s t i n g  lease sale 
and DGC c o o r d i n a t i n g  practices. It w o u l d  also r atify L e ase S a l e  
50, w h i c h  has been on the five y e a r  plan s u b m i t t e d  to the 
l e g i s l a t u r e  since 1982.

C o n s e q u e n c e s  if the L e gisl ation Is Not Passed

1. .The leg ality of Lease Sale 50, h e l d  a l m o s t  two y ears 
ago, c o u l d  r e m a i n  u n c e r t a i n  for two m o r e  years, or more. 
D u r i n g  t h e  p e r i o d  of uncertainty, a d m i n i s t r a t i v e  and legal 
r e s o u r c e s  w o u l d  be d i v e r t e d  from o t h e r  projects, and 
e x p l o r a t i o n  wi in the sale area w o u l d  be c h i l l e d  o r  stopped. 
Indeed, plainti.. envir o n m e n t a l  g r o u p s  h a v e  a l r e a d y  i n d i c a t e d  
an i n t e n t  to s e e k  an inju nc t i o n  a g ainst the S t i n s o n  Well, 
c u r r e n t l y  b e i n g  d r i l l e d  in the sale area.

2. If the sale is u l t i m a t e l y  c a n c e l l e d  or invalidated, 
the s t a t e  c o u l d  h a v e  to r efund b o n u s  bids ($6.6 million) and 
rents, h a l f  of w h i c h  h a v e  been d e p o s i t e d  in t he P e r m a n e n t  
Fund, a n d  c o u l d  p o t e n t i a l l y  b e  liable for e x p l o r a t i o n  
e x p e n d i t u r e s  arid the v a l u e  of any d i s c o v e r y  t h a t  m a y  be m a d e  
p r i o r  to c a n c e l l a t i o n  or invalidation. One l e s s e e  ha s  a l r e a d y  
e x p e n d e d  a b o u t  $50 m i l l i o n  d o l l a r s  e x p l o r i n g  a Sale 50 lease.

3. All future oil and gas lease sales w o u l d  be s u b j e c t  
to t h e  r i s k  that a court, at the u r g i n g  of a p e r s o n  or g r o u p  
o p p o s e d  to leasing, will come up w i t h  an " i m p o r t a n t  factor" 
t h a t  w a s  a l l e g e d l y  o v e r l o o k e d  or i n s u f f i c i e n t l y  d i s c u s s e d  in 
t he b e s t  i n t e r e s t  finding.

4. D N R  w o u l d  need an i n c r e a s e d  a p p r o p r i a t i o n  to m a k e  ev en 
m o r e  e x t e n s i v e  a n d  s p e c i a l i z e d  b e s t  i nter e s t  findings. (The 
f i n d i n g  in this case was 89 p a g e s  long, and was b a s e d  on a 
r e c o r d  o v e r  11,000 pages long).

5. DGC w o u l d  need an i n c r e a s e d  a p p r o p r i a t i o n  to g r e a t l y  
e x p a n d  its s t a f f  and d e v e l o p  s p e c i a l i z e d  expertise.

6. C o a s t a l  c o n s i s t e n c y  d e t e r m i n a t i o n s  for p r o j e c t s  
r e g u l a t e d  by all of the r e s o u r c e  a g e ncies - DNR, DEC, and 
A D F & G  - w o u l d  s u f f e r  delays p e n d i n g  the c r e a t i o n  of s u f f i c i e n t  
DGC s t a f f  to h a n d l e  DGC's new r e s p o n s i b i l i t i e s  u n d e r  the 
c o u r t ' s  opinion.



DNR'S P O I N T - B Y - P O I N T  R E S P O N S E  TO 
T R U S T E E S  FOR A L A S K A ' S  PRESS R E L E A S E

O n  Friday, M a r c h  30, 1990, T r u stees for A l a s k a  ("TfA") 
issued a p r e s s  r e leas e c o n c e r n i n g  the G o v e r n o r ' s  p r o p o s e d  
l e g i s l a t i o n  r e s p o n d i n g  to the S u p r e m e  Court's recent Lease Sale 50 
(Camden Bay) decision. T h i s  responds to each p o i n t  raised in 
order.

T f A ' s  C l a i m : T h e  l e g i s l a t i o n  w o u l d  "fast track" state lease sales.

DNR's R e s p o n s e : This s t a t e m e n t  is false. Le ase
Sa l e  50, like all lease sales, was s u b j e c t  to the 
s t a t u t o r y  p r o c e d u r e s  for an a d vanc e five y e a r  
l e a s i n g  schedule. AS 38.05.180(b) a nd (c) . DNR 
first p r o p o s e d  addi ng Sa le 50 to the l e a s i n g  
s c h e d u l e  in 1981. A n  a d m i n i s t r a t i v e  r e c o r d  in 
e xcess of 11,000 pag es d e m o n s t r a t e s  t h a t  the lease 
s a l e  w a s  s u bject to l e ngthy and i n t e n s i v e  review.
D N R  is n o t  a t t e m p t i n g  to change t h e  five y e a r  
l e a s i n g  s c h e d u l e  program, or to limit p u b l i c  r e v i e w  
a n d  i n v o l v e m e n t  in the s t ate' s oil a n d  gas l e asing 
program.

T f A ' s  C l a i m : T h e  l e g i s l a t i o n  w o u l d  " author ize oil and gas l ease
sales w i t h o u t  e v a l u a t i n g  t r a n s p o r t a t i o n  s a f e t y  or f e a s i b i l i t y  
i s s u e s . "

DNR's R e s p o n s e : First, DNR d i d  e v a l u a t e
t r a n s p o r t a t i o n  s a f e t y  issues. The state has filed 
a p e t i t i o n  for r e h e a r i n g  w i t h  the S u p r e m e  C o u r t  
se t t i n g  forth the m a n y  p l a c e s  in the r e c o r d  w h e r e  
t h i s  issue w a s  addressed. Copies of t h e  p e t i t i o n  
for r e h e a r i n g  are a v a i l a b l e  u p o n  request.

L.Second, t h e  c o u r t  e x p r e s s l y  h e l d  t h a t  e c o n o m i c  
f e a s i b i l i t y  is an issue that need not be a d d r e s s e d  
b y  D N R  at t h e  l e a s i n g  stage. E c o n o m i c  f e a s i b i l i t y  
of d e v e l o p m e n t  is a r i s k  b o r n e  b y  the lessee. 
Li k e w i s e  and t he laws and t e c h n o l o g y  t h a t  w o u l d  > 
a p p l y  at the t i m e  of p r o d u c t i o n  is p r e s e n t l y  
unknown, the r i s k  of c o m p l y i n g  w i t h  future 
e n v i r o n m e n t a l  laws is b o r n e  by the lessee. DNR 
r e c o g n i z e s  the i m p o r t a n c e  of s a f e  and 
e n v i r o n m e n t a l l y  s ound t r a n s p o r t a t i o n  of oil. It 
s i m p l y  p o i n t s  o u t  that the issues can be m o r e  
m e a n i n g f u l l y  a d d r e s s e d  in the c o n t e x t  of c o n c r e t e  
i n f o r m a t i o n  and p l a n s  once oil is discovered, and 
all of the o p t i o n s  for t r a n s p o r t i n g  it are fully 
unders t o o d .  T h e  s t at e's p o w e r  to e n f o r c e  
t r a n s p o r t a t i o n  s a f e t y  laws is in no w a y  dim inished.
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Third, the p r esent  AS 38.05.035(e) m e r e l y  require s 
th a t  the Departmen t of Natural R e s o u r c e s  (DNR) 
p r e p a r e  a w r itten "best interest" finding p r i o r  to 
h o l d i n g  a lease sale. Thus, th e l e g i s l a t i o n  
p r o p o s e d  and e n d o r s e d  by the G o v e r n o r  w o u l d  
a c t u a l l y  provide mo re specifi c s ubs tantive c o n t e n t  
by l i s ting those things t h a t  must be c o v e r e d  in an 
oil and gas lease sale b e s t  interest finding.

TfA's C l a i m : "The l e gis lation w o u l d  circ umvent a r e c e n t  A l a s k a
S u p reme C o u r t  d e c i s i o n  r e q u iring DNR to a n alyze the e n v i r o n m e n t a l  
problems a s s o c i a t e d  w i t h  oil t r a n s p o r t a t i o n  from  o f f s h o r e  leasin g 
a r e a s . "

DNR's R e s p o n s e : As noted above, the A l a s k a  S u p r e m e
C o u r t  d e c i s i o n  is s u b j e c t  to a p e t i t i o n  for 
rehearing. DNR d i d  a n alyze e n v i ronmental p r o b l e m s  
a s s o c i a t e d  with  oil t r a n s p o r t a t i o n  from o f f s h o r e  
le a s i n g  areas. S p e c i f i c  terms of sale w e r e  a d o p t e d  
to a d d r e s s  those problems. Three of the ten y ears 
of t h e  p r i m a r y  t e r m  of the oil- and g a s  l e a s e s  have 
a l r e a d y  expired, and the legality of the s a l e  is 
still in question. Lessees m a y  be u n w i l l i n g  to bid 
for a n d  e x plore oil and gas leases if legal 
c e r t a i n t y  c o n c e r n i n g  the oil and gas lease sales 
c a n n o t  b e  a c h i e v e d  in a t i m e l y  manner.

T f A ' s  C l a i m : "The G o v e r n o r  has not learned the l e s s o n s  of the
Exxon V a ldez spill. T he se bills w ould u n d e r c u t  e n v i r o n m e n t a l  
control s ov er t h e  m o s t  r isky a s p e c t  of o f f shore oil d r i l l i n g  —  
t r a n s p o r t a t i o n  of crude oil."

DNR's R e s p o n s e : T h e s e  b i l l s  would  not in a n y  w a y
u n d e r c u t  the enviro n m e n t a l  c o n t r o l s  over 
t r a n s p o r t a t i o n  of crude oil in offshore  areas. T h e  
i s s u a n c e  of leases does n o t  itself a u t h o r i z e  the 
t r a n s p o r t a t i o n  of oil. In Alaska, it has t y p i c a l l y  
t a k e n  10 to 20 y ears a f t e r  an oil a n d  gas lease 
sale u n t i l  actual p r o d u c t i o n  begins. At t h a t  time, 
s e p a r a t e  a u t h o r i z a t i o n s  from man y federal and sta te 
a g e n c i e s  and a coasta l c o n s i s t e n c y  d e t e r m i n a t i o n  
w o u l d  be required  for any offshore t r a n s p o r t a t i o n  
system. S u b s t a n t i v e  e n v i ronmental and s a f e t y  
c o n s i d e r a t i o n s  are not d i m i n i s h e d  b y  i s s u a n c e  of 
the leases.

T fA's C l a i m : The bill w o u l d  "limit the a n a lysis r e q u i r e d  b e f o r e
oil and gas l ease sales are a p p r o v e d  by DNR. D i s c u s s i o n  of 
t r a n s p o r t a t i o n  f e a s i b i l i t y  and s a f e t y  would b e  e x c l u d e d  from the 
a n a l y s i s . "
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DNR's R e s p o n s e : As noted above, DNR did c o n s i d e r
t r a n s p o r t a t i o n  issues. For instance, at the u r g i n g  
of the D e p a r t m e n t  of Fish and Game (ADF&G) and the 
D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC) (and 
a g ain st t h e  w i s h e s  of i n d u s t r y ) , DNR imposed lease 
s t i p u l a t i o n s  r e s t r i c t i n g  the- u s e  of causeways.
U n d e r  the G o v e r n o r ' s  bill package, D N R  w o u l d  
c o n t inue to c o n s i d e r  r e a s o n a b l y  f o r e s e e a b l e  
c u m u l a t i v e  impacts and the c o m m e n t s  of the p u b l i c  
and o t h e r  a g e n c i e s  in the p r e p a r a t i o n  of w r i t t e n  
findings for e a c h  sale.

T fA's Claim: The b i l l s  w o u l d  "give D N R  r a t h e r  than t h e  D i v ision
of G o v e r n m e n t a l  Coordination, the p o w e r  to d e t e r m i n e  if l e a s e  sales 
are c o n s i s t e n t  w i t h  th e A l a s k a  C o astal M a n a g e m e n t  P r o g r a m . "

DNR's Response: L ease S a l e  50 was d e t e r m i n e d  to be
c o n s i s t e n t  w i t h  t he A l a s k a  Coastal M a n a g e m e n t  
P r o g r a m  (ACMP) b y  the N o r t h  S l o p e  Borough, DEC,
A D F & G  and DNR. The issue is not w h o  m a k e s  the 
d e t e rmination, but who c o o r d i n a t e s  it. D G C  has 
n e v e r  h a d  an i n d e p e n d e n t  s t a f f  of e x perts to m a k e  
c o n s i s t e n c y  d e t e r min ations. DGC's p u r p o s e  has b e e n  
to c o o r d i n a t e  reviews, to e x p e d i t e  the i s s u a n c e  of 
p e r m i t s  a n d  to r e d u c e  and e l i m i n a t e  d u p l i c a t i o n  in 
State g o v e r n m e n t  processes. D N R  c u r r e n t l y  do e s  not 
h a v e  the u n i l a t e r a l  p o w e r  t o  "determine" w h e t h e r  
lease sa les are c o n s i s t e n t  w i t h  t h e  a p p l i c a b l e  
plan. Rather, it m u s t  c o o r d i n a t e  t h e  c o n s i s t e n c y  
r e v i e w  and, w i t h  r e g a r d s  to the merits, it m u s t  
g a i n  c o n c u r r e n c e  in its c o n s i s t e n c y  d e t e r m i n a t i o n  
from t he N o r t h  Slope  Borough, DEC, and ADF&G. The 
bill w o u l d  m e r e l y  c o n f i r m  the l o n g - s t a n d i n g  
p r a c t i c e  a n d  the u n i f o r m  u n d e r s t a n d i n g  of local 
g o v e r n m e n t s  and the v a r i o u s  sta te a g e n c i e s
c o n c e r n i n g  h o w  t h e  A C M P  p r o g r a m  w as i n t e n d e d  to 
operate.

TfA's C l a i m  : "After t h e  E x x o n  V a l d e z  spill, the s t a t e  a n d  oil
c o m p a n i e s  n e e d  to be more, n ot less p r e p a r e d  for oil d e v e l o p m e n t  
and t r a n s p o r t a t i o n  p r o b l e m s . "

DNR's R e s p o n s e ; D N R  a g r e e s  t h a t  e n v i r o n m e n t a l  
s afety issues are i m p o r t a n t  and t h a t  laws
c o n c e r n i n g  th ose issues m u s t  c o n t i n u e  to be
r e e x a m i n e d  and enforced. T h e  a n s w e r  is not,
however, to f o r e c l o s e  the  o p p o r t u n i t y  to h a v e  
c o n t i n u e d  oil e x p l o r a t i o n  and. d e v e l o p m e n t  in the 
state by s t o p p i n g  lease sales. Rather, the A n s w e r  
is to p a y  a p p r o p r i a t e  a t t e n t i o n  to the s p e c i f i c  
t r a n s p o r t a t i o n  and d e v e l o p m e n t  issues as t h e y
arise. T h e  p a r t i c u l a r  oil d e v e l o p m e n t  and3



t r a n s p o r t a t i o n  p r o b l e m s  that may apply in the 
o f f shore areas c annot  be d e t e r m i n e d  in a m e a n i n g f u l
w a y  until oil and gas d e p o s i t s  have b e e n  found, and
p a r t i c u l a r  t r a n s p o r t a t i o n  a l t e r n a t i v e s  and thei r 
advant ages and d i s a d v a n t a g e s  are  known.

TfA's Claim: "The Supreme Court has r e c e n t l y  d e t e r - Ined the level
of analysis that is rea son a b l e  b e fo re t h e  S tate m akes a d e c i s i o n
to hold an oil and gas lease sale. T h e  G o v e r n o r  has m a d e  an
emotional response based on fiscal concerns, r a t h e r  than a m e a s u r e d  
response b a s e d  on safety concerns."

DNR's R e s p o n s e ; Th e S u p r e m e  C o u r t  w a s  not c l e a r  on 
either w h a t  level of a n a l y s i s  is r e q u i r e d  or 
reason able before t h e  s t a t e  m a k e s  a l e a s i n g  
decision. The state b e l i e v e s  t h a t  it m e t  the 
court's standard, and t h e r e f o r e  has filed a 
p e t ition for rehea r i n g  on t h a t  ground. Moreover, 
if the c o u r t  in tended to e n g r a f t  a n e w  r e q u i r e m e n t  
on the s t a t u t o r y  best i n t e r e s t  f i ndin g to r e q u i r e  
DNR to u n d e r t a k e  a m o r e  d e t a i l e d  study of 
hypoth e t i c a l  d e v e l o p m e n t  a n d  t r a n s p o r t a t i o n  
scenarios and t heir feasibility, it is a t  odds w i t h  
common s ense and federal precedent. W i t h  r e g a r d  to 
federal envir o n m e n t a l  impact s t atements,  w h i c h  a r e  
subject to more s t r i n g e n t  a n d  s p e c i f i c  s t a n d a r d s  
than are a p p l i c a b l e  t o  the s t a t e ' s  b e s t  i n t e r e s t  
finding requirements, a federal  c o u r t  of a p p e a l s  
r e c ently observed, q u o t i n g  an e a r l i e r  federal case:

To r e quir e a c u m u l a t i v e  EIS at t h e  l e a s i n g  
stage... would  be t a n t a m o u n t  to " d e m a n d i n g  t h e  
Department s p e c i f y  t h e  p r o b a b l e  r o u t e  of a 
h i g h w a y  that m a y  n e v e r  b e  b u i l t  from p o i n t s  as 
yet u n k n o w n  to o t h e r  p o i n t s  as y e t  u n k n o w n  
over t e r r a i n  as yet u n c h a r t e d  a n d  in 
c o n f o r m i t y  w i t h  state p l a n s  as y e t  undrafted.
A m o r e  s p e c u l a t i v e  e x e r c i s e  can h a r d l y  b e  
i m a g i n e d . "

Th e  federal c ourt c o n c l u d e d  t h a t  s u c h  an e x e r c i s e  
w o u l d  "result in a g r o s s  m i s a l l o c a t i o n  of 
resources." Park C oun ty R e s o u r c e  Council. Inc. vs 
U n i t e d  S t a t e s  D e p a r t m e n t  of A g r i c u l t u r e  817 F . 2 d  
609, 624, and 623 (10th Cir. 1987). T h e  intent  of 
the bill p a c k a g e  is to a v o i d  u n c e r t a i n t y  and 
needless s p e c u l a t i v e  exercises, not to a v o i d  
ap p r o p r i a t e  a t t e n t i o n  at a m e a n i n g f u l  t i m e  to real 
problems. R a t h e r  than e n l a r g e  the ‘sta t e
b u r e a u c r a c y  to e n gage in s p e c u l a t i o n  t e n  y e a r s  or 
m o r e  b efore  any p o s s i b l e  oil a n d  gas develo p m e n t ,  
the state's r e s o u r c e s  are m u c h  b e t t e r  s p e n t  in
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wa i t i n g  to evaluate the risks and a l t e r n a t i v e s  in 
the c o n text of specific d e v e l o p m e n t  and 
t r a n sportation proposals. The a nswer  is not to say 
"No" to all oil and gas leasing and potential 
d e v e l o p m e n t  before the existence of oil and gas is 
known, but to pay m a x i m u m  a t t e nti on to e n s u r i n g  
safe and e n v i r o nm entally sound d e v e l o p m e n t  in the 
c o n text of known d eposits and conc r e t e  p r o p o s a l s  
for development.

TfA's C l a i m : "Offshore oil and gas lease sales pose d a n g e r s  that
are not p r e s e n t  w i t h  onshore oil and gas devel opment. T h e s e  
d a n g e r s  m u s t  be t h o r o u g h l y  evaluated b efore there is a d e c i s i o n  to 
hold a s t a t e  oil and gas lease [sic]. Once a lease s ale is hel d 
a nd the s tate  and comp anies have invested s u b s t a n t i a l  sums to 
e x p l o r e  for oil, it is unli k e l y  to ever be stopped, even if 
e n v i r o n m e n t a l  and safety p r o ble ms are enco untered."

DNR's R e s p o n s e ; The state should not say "no" to 
oil and gas leasing ba sed upon a fear that the 
state, local, and federal a g e ncies  w i l l  not apply 
f u t u r e  e n v i r o n m e n t a l  laws p r o p e r l y  or 
conscientiously. A t  the lease sale stage the size 
and locat i o n  of oil d e p osits are n o t  known, the 
p o s s i b l e  routes are not determined, the t e c h n o l o g y  
t h a t  m i g h t  be a v a i lab le is unknown, and the laws 
t h a t  m i g h t  apply are s u b ject to change. W h e n  
s p e c i f i c  e x p l o r a t i o n  and d e v e l o p m e n t  a c t i v i t i e s  are 
proposed, agencies have and use t h e i r  a u t h o r i t i e s  
t o  p r o t e c t  the environment. For instance, in the 
S a l e  50 area, the S t i n s o n  Well w as d e p e n d e n t  u p o n  
t h e  r e ceipt of m o r e  than 23 local, state and 
federal permits.

T f A ' s  c l a i m : "Offshore oil e x p l o r a t i o n  p o s e s  the d a n g e r  of
blowouts. A  d r i l ler's sudden loss of control o v e r  gas p r e s s u r e  
c o u l d  t u r n  the rig into an u n c o n t r o l l e d  g u s h e r  c a u s i n g  spills, 
fires, or explosions. A  b l o w o u t  in the A r c t i c  O c e a n  and a r o u n d  the 
state c o u l d  have a d e v a s t a t i n g  impact on m a r i n e  life and 
s u b s i s t e n c e  communities. The A n c h o r a g e  Daily News r e p o r t e d  today 
t h a t  b l o w o u t  e q u i p m e n t  inspectors felt tna t the i n s p e c t i o n  p r oce ss 
w as i n adequate."

DNR's R e s p o n s e : D N R  re cognizes that t h e r e  is a small
d a n g e r  of blowout s in oil e x p l o r a t i o n  activities. 
Signific antly, the A l a s k a  S u preme Co urt fo und no 
inadeq u a c y  in the lease sale p r ocess b a s e d  u p o n  this 
issue. Accordingly, c o n t r a r y  to the i m p l i c a t i o n  in TfA's 
t h e r e  is no c o n n e c t i o n  b e t w e e n  the  r e m o t e  r i s k  of oil rig 
b l o w o u t s  a n d  the s u prem e c o u r t  d e c i s i o n  or t h i s  bill 
package. Moreover, the d r i l l i n g  of a w e l l  is s u b j e c t  to 
a h o s t  of indep e n d e n t  p e r m i t t i n g  requirements, i n c l u d i n g
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coastal consis t e n c y  determinati ons. T he S t i n s o n  Well, 
c u r r e n t l y  being d r i l l e d  w i t h i n  the Lease Sale 50 area, 
p r o c e e d e d  on ly a fte r a host of permits were issued for 
the project. The North Slope Borough, DEC, and A D F & G  all 
found the d r i l l i n g  of the S t i n s o n  Well c o n s i s t e n t  w i t h  
the coastal program. No appeal was taken of the local, 
state, and federal a g e n c i e s’ dec i s i o n s  to issue the
d r i l l i n g  permits. If an i n v esti gation shows that there 
is an ina dequacy in the ins pection p r o c e s s  for
e x p l o r a t o r y  wells, this c e r t a i n l y  should be addressed. 
This issue is, however, e n t i r e l y  i ndependent  of the sale  
decision. DNR support s e f f e c t i v e  e n f o r c e m e n t  or all 
s afety and e n v i r o n m e n t a l  laws.

T f A ' s C l a i m ; "The G o v e r n o r  sh ould r e c o g n i z e  that there is a s y s t e m
of c h e c k s  and balances. He shou ld let t h e  courts g r a p p l e  w i t h  the
c o m p l e x  c o n c e r n s  raised by N a t i v e s  and e n v i r o n m e n t a l i s t s  a b o u t  oil 
d e v e l o p m e n t  in spec i f i c  regions."

D N R’s R e s p o n s e : The l e g i s l a t u r e  (not the court) is
the b r a n c h  of g o v e r n m e n t  w i t h  the p o w e r  to set the 
s t a n d a r d s  for oil and gas leasing. U n d e r  t he 
l e g i s l a t u r e ' s  statutes, t he d e c i s i o n  to d i s p o s e  of 
interests in state land is c o m m i t t e d  to e x e c u t i v e  
discretion. T h e  c ourts do not h a v e  a u t h o r i t y  to 
"grapple" w i t h  c o m p l e x  s u b s t a n t i v e  concerns. 
Indeed in the Sale  50 decision, the A l a s k a  S u p r e m e  
C o u r t  did not p u r p o r t  to d e c i d e  s p e c i f i c  
e n v i r o n m e n t a l  issues but s imply  i n t e r p r e t e d  two 
s t a tutes p a s s e d  by the l e g i s l a t u r e  and r e m a n d e d  t he 
m a t t e r  to the state e x e c u t i v e  b r a n c h  to r e c o n s i d e r  
in light of the S u p r e m e  C our t ruling. The
G o v e r n o r ' s  bill p a c k a g e  w as p r o p o s e d  b e c a u s e  the 
c o u r t  d e c i s i o n  is i n c o n s i s t e n t  w i t h  l o n g s t a n d i n g  
s tate p r a c t i c e  and w i t h  t h e  l e g i s l a t i v e  
a p p r o p r i a t i o n s  to DNR and DGC. Natives,
e n v i ronmentalis ts, and o t h e r  m e m b e r s  of t h e  p u b l i c  
h a v e  m a n y  o p p o r t u n i t i e s  to h a v e  t h e i r  v o i c e  heard.
T h e y  can m a k e  t h e i r  p o i n t s  to t h e  l e g i s l a t u r e  
c o n c e r n i n g  the items on the five y e a r  l e a s i n g  
program, and can ma k e  c o m m e n t s  c o n c e r n i n g  the lease 
sale in the b e s t  i n t e rests finding  process. 
Moreover, they can h ave s u b s t a n t i a l  input into the 
A C M P  process.

T f A : "The G o v e r n o r ' s  b r o a d  b r u s h  s o l u t i o n  w o u l d  a l l o w  s a f e t y
issues be b r u s h e d  u n d e r  the rug."

R e s p o n s e : A s  indicated above, this c h a r g e  is
e n t i r e l y  w i t h o u t  merit. S p e c i f i c  s afety issues 
will s imply be taken up at the a p p r o p r i a t e  time, 
w h e n  s p e c i f i c  p r o j e c t s  are proposed.
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g o v e r n o r  I n t r o d u c e  L e q l i l a r i e m  t o  _ 
♦‘F a i t  T r a c k "  S t a t e  L e w a e .  g a l e q

cjovernor Steve Cowper introduced legislation today giving the 

Department of Natural Resources (d NR) the powur to authorize oil 

and gtif least sales without evaluating transportation safety or 

feasibility iaauai,

ijhe legislation would circumvent n recent Alaska Supreme Court 

decision req uiring d n r  to analyze the environmental problems 

aaiociatad with oil transportation from offshore leasing areas.

"The gove rnor has not learned the lessons of the Exxon Valdez 

fpill," said Randall Weiner, director eg Trustees for Alaska, 

which has challenged offshore lease dales on behalf of eight 

environmental groups and the Native Village of Kaktovik. "These 

bills would undercut environmental control* over the moat rieky 

aspect of offshore oil drilling -- transportation of cruda oil."

The Supreme Court's decision criticize! D'?R for failing to 

mention the facilities that would h a v e  to ho built to transport oil 

from offshore wells to market, "much leas examine tha critical 

quea ion of whether they are safe." The C o u r t  noted that auch

faeilit

Tfr
it

ias ropreacnt "uniquo e n v i r o n m e n t a l  risks." 

a G o v e r n o r ' s  b i l l *  w o u l d  d o  t h *  f a l l o w i n g :

Limit the Analysis! requirud before oil and gae lease aalea

■»"» / m J-I- .--------   i^-i. ■-__ a . . 11-  4 — A ~ „ I. A nen *  iAA4



safetyS e n a t •«
Coordin

with thS e n a t e*
affect

Aliakft.

>rc approved by OMR. Di*cua«ion# of transport«tion feasibility and

jwould be n x c luded from the analysis. (House Sill 581 and 

Bill 5 3 9 .)

diva DNR, rather than tha Division of Governmental 

[ation, tha power to determino if least sales are consistent 

e Alaska Coastal Management Program. (House Sill 59a and 

bill 5 4 0 .)

Ratify tht leans sal* in Camden Bay by nullifying the 

of the Supreme Court’a March 1$ ruling in Truat;ap| for 

. State. Tht bills would alto ratify tha adjacent state

lease a

rasourc

WildlifS e n a t e )
In!

gas lea 

Environ 

and Cor) 

Allianc

ale 55 fn*»m«s‘eat;ion Point) which was’ challenged by Kaktovik

and environmental groups because of its impact on subsistence

at located in the Baaurfort Sea and t • Arctic N a t i o n a l  

* Rafuffu. </un*nam*nt to H o u s e  Bill 123 (currently before) .
addition to Kaktovik, the groups challenging the oil and 

ba aalta are tha Wilderness society, Alaska Center for the 

m e n t , N o r t h e r n  Alaska Environmental Center, Natio nal Parks 

servation Association, Sierrai Club, American Wilderness 

e, Alaska Wildlife Alliance, and Trustees for Alaska.
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Why Hi oppoi* thei* bill*:

* A:!tar bh* Exxon Valdei spill, th* State and oil companies need 
bo be more, not Its*, propared for oil development and 
transportation problem*.

* Th 
analy*; 
ho ld ar 
respond 
based

e Supreme Court has recently determined the level of 
4 that 1* reasonable before the State make* the decifion to
o i l  a n d  o « «  l e a s e  * a l * .  T h a  G o v e r n o r  h a *  m * 4 «  an e m o t i o n a l
e baaed on fiscal concerns, rather than a measured response 

safety conoerni.on

* o-lfahor* ail and sr»* l o a a *  a a 3 « *  poaa dangers that are not 
preseni; with onshore oil and gae development. These dangers must 
be thoroughly evaluated before thar* is a deoiaion to hold a atate 
oil ami gaa lease. Once a lease sale is held end the state and 
companies have invested aub*tantinl sums bo explore for oil, it i« 
u n l i k e : . y  to e v e r  b e  stopped, aven if environmental and safety 
problems are encountered.• 0
drilled 
the e x p l o i t  
could 
oommunJ 
• a u l p m

fihore oil exploration posea the danger of blowouts, a 
’• sudden loa* off control over gas pressure that could turn 
I into a an uncontrolled guahor causing spill*, fires or 
on*. A blowout in the Arctic Ocean and around the state 
lave a devastating impact on marine life end subsistence
t i o a .  The A n a h o r a o *  D a i . l v  N « w j  r * p r » r f c n r t  t c * d « y  t h a t  B l s w 6 U t  

t  i n * j p & e * t o r ■ r * i t  eh«;  inapaction p r o n e a #  w a s  inadequate.< n• Tl\ 
and b«g e n e i r *
develop

a Th 
to be

• Governor should recognxxb that t h e r e  1 *  a system o f  check* 
inec3. He ahould let the courts grapple with the complex 
a raised by Native*, and environmentalists about oil 
ment in specific r e g i o n s .

a Governor ’ • broad bruah aalution ril.1 allow aaffoty issuet 
brushed under th* rug.



S U M M A R Y  O F  A L A S K A  S U PREME COURT DECISION C O N C E R N I N G  
O I L  A N D  GAS LEASE SALE 50 (CAMDEN BAY) AND 

RE S U L T I N G  L E G A L  C O N S I DERATIONS

In T r u s t e e s  for Alaska v. Sta te of A l a s k a , ___  P.2d ____ ,

Op. No. 3573 (Alaska, Mar. 16, 1900), the A l a s k a  S u p r e m e  Court

found two d e f e c t s  in the proced u r e s  by w h i c h  State c A l a s k a  oil 

and Gas Lease Sale 50 (Camden B a y ) , located o f f s h o r e  ANWR, was 

conducted. T h e  court remanded the two issues to the trial court 

to r e m a n d  to the D e p a r t m e n t  of Natural  R e s o u r c e s  ("DNR") and the 

O f f i c e  of M a n a g e m e n t  and Budget, Div ision of G o v e r n m e n t a l  

C o o r d i n a t i o n  ("DGC") for action.

First, the c o u r t  held that DNR's best i n t e r e s t  finding

w a s  defective, finding a failure to :onsider e n v i r o n m e n t a l  safety 

factors r e l a t i n g  to t r a n s p o r t a t i o n  facilities t h a t  w o u l d  be

n e c e s s a r y  s h o u l d  p r o d u c t i o n  occur and A N W R  r e m a i n  c l o s e d  for 

on s h o r e  s u p p o r t  facilities. Second, the c ourt  h e l d  t h a t  the 

co a s t a l  c o n s i s t e n c y  d e t e r m i n a t i o n  u n d e r  the A l a s k a  Coastal

M a n a g e m e n t  P r o g r a m  ("ACMP") was d e f e c t i v e  b e c a u s e  AS 

4 4 . 1 9 . 1 4 5 ( a ) (11) r e q u i r e s  the O f f i c e  of M a n a g e m e n t  a n d  Budget 

("0MB") to r e n d e r  a c o n s i s t e n c y  d e t e r m i n a t i o n  w h e n  a lease sale 

involve s m o r e  t h a n  one lease. These  issues will b e  d i s c u s s e d  

s e p a r a t e l y  below.

1. C o n s i d e r a t i o n  of h y p o t h e t i c a l  t r a n s p o r t a t i o n

facili t i e s



W i t h  regard to o f f shor e t r a n s p o r t a t i o n  fac ilities that 

w o u l d  be n e c e s s a r y  shoul d oil be found and A N W R  remain u n a v a i l a b l e  

for o n s h o r e  support, the court made several o b s e r v a t i o n s  or 

h o l d i n g s  w i t h  w h i c h  DNR a n d  tne D epartment of L aw disagree:

(a) "These [transportation] fac ilities are

u n q u e s t i o n a b l y  a vital part of the d e v e l o p m e n t  of the sale area  for 

oil p r o d u c t i o n  and thus are important factors in the d e c i s i o n  to l e a s e  the sale area". Op. at 14.

C o m m e n t ; At page 15 of the Opinion, the S u preme  
Court r e j e c t e d  the p r o p o s i t i o n  that DNR must
" d e m onstrate t h e  e c o n o m i c  f e a s i b i l i t y  of d e v e l o p i n g  
C amden Bay." The court found that [no] law
r e q u i r e s  DNR to d e m o n s t r a t e  "ec on o m i c  feasibility", 
and that, g i v e n  the b e n efits from r e c e i v i n g  bonus 
and l ease income, the "court need not inquire into 
the f e a s i b i l i t y  of future developm ent". T h e  same 
r a t i o n a l e  s h o u l d  apply to t r a n s p o r t a t i o n  
facilities. T h e  lessees bear the r i s k  of (1) 
f i ndi ng oil, (2) being able to p r o d u c e  t h e  oil in 
an e c o n o m i c a l l y  feasible m a n n e r  g i v e n  f u t u r e  oil 
prices,, the si ze of the field, a n d  the cost  of 
e x t r a c t i n g  and t r a n s p o r t i n g  the oil, a n d  (3)
s a t i s f y i n g  then a p p l i c a b l e  state a n d  federal legal 
r e q u i r e m e n t s  insuring that the p r o d u c t i o n  and 
t r a n s p o r t a t i o n  of the oil w i l l  be e n v i r o n m e n t a l l y  
safe. In o t h e r  words, the state r e t a i n s  the o p t i o n  
to p r o h i b i t  oil p r o d u c t i o n  if laws d e s i g n a t e d  to 
p r o t e c t  the e n v i r o n m e n t  and i nsure s afe ty are n o t  
m e t  w h e n  and if p a r t i c u l a r  p r o ject s are p r o p o s e d  in 
the future.

T h e  b e n e f i t s  of leasing and t h e  e x p l o r a t i o n  to 
d e t e r m i n e  the extent of any a c c u m u l a t i o n s  of oil 
and gas, are s e p a r a t e  issues. W h i l e  D N R  agrees 
t h a t  t r a n s p o r t a t i o n  f acilit ies w o u l d  be a vi tal 
p a r t  of d e v e l o p m e n t  of the sale area, a n d  agre e 
that s afety w o u l d  be an i m p o r t a n t  c o n c e r n  
c o n c e r n i n g  t h o s e  facilities, it d i s a g r e e s  that 
s a f e t y  of h y p o t h e t i c a l  future t r a n s p o r t a t i o n  
s y s t e m s  is an impor t a n t  c o n cer n to the leasing 
decision. F e deral  cour ts ha v e  r e p e a t e d l y  h e l d  that 
it w o u l d  be s p e c u l a t i v e  to h y p o t h e s i z e  p r o d u c t i o n  
and t r a n s p o r t a t i o n  s y stems at t h e  l e a s i n g  s tage 
since the l o c a t i o n  and size of a n y  d i s c o v e r y  is



unknown, at that time. Similarly, at the leasing  
stage, it is unknown w h a t  p a r t i c u l a r  t e c h n i c a l  
p r o b l e m s  may exist and what t e c h n o l o g i e s  m a y  be 
a v a i l a b l e  at the time of any p r o d u c t i o n  that may 
o c c u r  in the future. T h e  federal courts h a v e  found 
that an effort to h ypot h e s i z e  such p r o d u c t i o n  and 
tr a n s p o r t a t i o n  facilities and evaluat e t h e i r  risks 
and benefits w ould be m e a n i n g l e s s  and a w a s t e  of 
time and resources. T he Supreme Court did not 
ad dress the case law that was c ited  to it on these 
points.

(b) "[The t r a n s p o r t a t i o n  facilities] w o u l d  s e e m  to

p r e s e n t  un ique environmental risks." Op. at 14.

C o m m e n t : The record does not s u p p o r t  this
statement. A n y  p r o d u c t i o n  from state leases, like 
any p r o d u c t i o n  from the nearby OCS Sales, w o u l d  be 
offshore, necess i t a t i n g  e i ther pipelines, 
causeways, o r  sea-based  t r a n s p o r t a t i o n  systems. 
Br i n g i n g  the oil o n shore o u t side of A N W R  m i g h t  
i mpact the m a g n itude of the e n v i r o n m e n t a l  risk, but 
w o u l d  not impact the nature of those risks.

(c) " [T]he Finding is r e m a r k a b l e  in t h a t  - as d e t a i l e d  

as it is on o t h e r  subjects - it fails to m e n t i o n  f a c i l i t i e s  of this 

m a g n i t u d e  at all, much less e x amine the cr itical q u e s t i o n  of 

w h e t h e r  they are safe." Op. at 14.

C o m m e n t : The d e c i s i o n  d o c ument d i s c u s s e s
t r a n s p o r t a t i o n  safety issues, and s p e c i f i c a l l y  
i n c o rporates b y  r e f e r e n c e  l e n gthy and d e t a i l e d  
federal g o v e r n m e n t  discus s i o n s  c o n c e r n i n g  p o t e n t i a l  
of f s h o r e  t r a n s p o r t a t i o n  facilities t hat could b e  
used to t r a n s p o r t  oil if A N W R  remains closed. T h e  
d o c u m e n t  also discusses the effects of p o t e n t i a l  
sp i l l s  from pipelines. Lease terms r e q u i r e d  by the 
b e s t  inters. ;t finding p r o h i b i t  c o n t i n u o u s  c a u s e w a y s  
in s u p p o r t  of d e v e l o p m e n t  in t h e  Camden Bay's sale 
a rea, d i s c o u r a g e  d i s c o n t i n u o u s  cau: a w a y  
construction, a nd favor p i p e lines over t a n k e r s  for 
transportation.

L e a s e  terms p r o h i b i t  t a n k e r a g e  of p r o d u c e d  oil and 
gas once a p i p eline is constructed.

In short, the d e c i s i o n  document, w h i c h  is e x t e n s i v e  
in detail, and is b a s e d  on m o r e  t h a n  11,000 p a g e s



of b a c k g r o u n d  materials, is not " remarkabl y silent" 
on the issue of transportation, and does not fail

to e x amine safety issues in c o n j u n c t i o n  w i t h  
t r a n s p o r t a t i o n  issues. A l t h o u g h  DNR s tated that 
t h e r e  are d e c i d e d  limits to the u t i l i t y  of 
c o n s i d e r a t i o n  of hypot h e t i c a l  p r o d u c t i o n  scenarios, 
it n o n e t h e l e s s  u n d e r t o o k  serious effort to d i s c u s s  
the issues giv en the in formation a v a i lable at the 
leasing stage. If further analys is is required,
D N R  b e l iev es it will result in incre a s e d  b u d g e t  
needs or a r e d u ction in lease sales.

2. Compl i a n c e  with the A C M P  C o n s i s t e n c y  Requirement s.

The c our t h e l d  that AS 4 4 . 1 9 . 1 4 5 ( a ) (11) r e q u i r e d  O M B  to

p e r f o r m  the coastal c o n s i s t e n c y  review for Sale 50 and to r e n d e r

the c o n c l u s i v e  c o n s i s t e n c y  determination. AS 4 4 . 1 9 . 1 4 5 ( a ) (11)

s t a t e s  t h a t  O M B  shall "render on behalf of the s t a t e . . . a  c o n c l u s i v e

s t a t e  c o n s i s t e n c y  d e t e r m i n a t i o n  w h e n  a p r o j e c t  re q u i r e s  two o r  m o r e

s t a t e  or federal permits, leases, or a u t h o r i z a t i o n s . "  T h e  c o u r t

r e j e c t e d  the state's a r g u ment that Sale 50 r e q u i r e d  o n l y  a s i n g l e

a g e n c y  authorizat ion, the bes t interest finding. T h e  c o u r t  s t a t e d

t h a t  s i n c e  Sale 50 c o n t e m p l a t e d  35 leases, the s t a t u t e  r e q u i r e d  O M B

t o  m a k e  t h e  c o n s i s t e n c y  det er m i n a t i o n  and t h a t  O M B  c o u l d  not

d e l e g a t e  t h a t  d u t y  t o  d n r .

Comment: T h e  court's h o l d i n g  r e p r e s e n t s  a m a r k e d
d e p a r t u r e  from t h e  int erpretation  of the s t a t u t e  b y  
O M B  t h r o u g h  its regulations. The  c o urt's d e c i s i o n  
r e q u i r e s  s i g n i f i c a n t  changes in the m a n n e r  in w h i c h  
t he A C M F  has b e e n  imple m e n t e d  b y  state agencies.
T h e  A C M P  r e g u l a t i o n s  n o w  r e q u i r e  an a g e n c y  to 
p e r f o r m  the coastal c o n s i s t e n c y  r e v i e w  a nd issue a 
c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n  if a p r o j e c t  
r e q u i r e s  the p e rmits of only a s i ngle agency. U n d e r  
the court's ruling, t h e s e  r e g u l a t i o n s  w o u l d  need to 
b e  s u b s t a n t i a l l y  rewritten.

U n d e r  the c o urt's ruling, if one a gency m u s t  issue 
m o r e  than  one permit, OMB must take r e s p o n s i b i l i t y  
for the r e v i e w  and t h e  de termination. T h i s  r u l i n g  
will r e q u i r e  a s i g n i f i c a n t  inc rease in DCC's  staff 
a n d  budget. However, since the t e c h n i c a l  e x p e r t i s e



I - --------------------------

on p e r t i n e n t  issues lies in tne resource agencies, 
it is unlikely that there will be a c o r r e s p o n d i n g  
d e c r e a s e  in the resource agencies' staffs and 
b u d g e t s .

A t  least two arguments can be m a d e  that the c o u rt's 
h o l d i n g  is erroneous. First, n o t hing in the b e s t  
interest finding "requires" that more than one 
l~.ase be issued. In fact, the state e x p r e s s l y
retains the ight to reject any or all bids for any 
tract offered. Second, the fact that the s t a t u t e  
m a y  require O M B  to "render" the d e t e r m i n a t i o n  does 
no t  n e c e s s a r i l y  m e a n  that O M B  is also r e q u i r e d  to 
" perform a c o n s i s t e n c y  rev.'ew of the sale."

----------------------------------
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g o v c - t . n g . r  - X n t r o d u c a t . L y u H l . f l C l 5>n . JLB-  
" F a a t  T r a c k "  State L c n t a  a « l e q

Cjovernor Steva Cowper in'u*r duced legislation today giving the 

D e partment ot Natural Resources (DNR) the powur to authorize oil 

and giif lease aalea without avaluatina transportation aafoty or 

feasibility issues.

Ihe le gislation would circumvent a recent AlAska Supreme Court 

decision requiring d n r  to analyze the environmental problems 

associated with oil transportation from offshore leasing areas.

"The governor ha* not learned the lessons of the Exxon Valdi^ 

spill,11 aaitl Randall Weiner, director of Trustees for Alaska, 

which has challenged offshore leaae sales on behalf of eight 

environmental groupa and the Native Village of Kaktovik. "Theat 

bill* w o u l d  u n d e r c u t  environmental c o n t r o l *  o v e r  the most r i s k y  

aspect of otffehor* oil drilling -- transportation of cruda oil."

T h u  S u p r e m e  C o u r t ' s  d e c i s i o n  c r i t i c i z e d  DNR f o r  f a i l i n g  t o  

m e n t i o n  t h e  f a c i l i t i e s  t h a t  w o u l d  h a v e  t o  tee b u i l t  t o  t r a n s p o r t  o i l  
f r o m  o j C f a h o r *  w e l l s  t o  m a r k e t ,  " m u c h  • l e e  a e x a m i n e  t h e  c r i t i c a l  

q u e s t i o n  o f  w h e t h e r  t h e y  a r e  e a C c . "  T h e  C o u r t  n o t e d  t h a t  e u e h
facilit

T t
t

J 1A M  n u l m\rn.k

i a a  r e p r e s e n t  " u n i q u o  e n v i r o n m e n t a l  r i s k s . "  

e O c v « r n p i “  s b i l l s  w o u l d  d o  t h *  f o l l o w i n g :

Limit the analysis required before oil and gas lease ealea

r v .l . . .  B . w t n ,  .n n H  n i «
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Senate*
effect
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rovad by DNR. Di*eu«*lona of t r a n s p o r t * cion f*t»alJji 1 icy and 

^ o u l d  be astoluded from the analysis. (Kouaa Bill 591 and 

Bill 539.)

Oiva DNR, rather than tha Division of G o v e r n m e n t a l  

ktion, tha power to determine if lease sal** are consistent 

a Alaska Coaaual Management Program, (Houae Bill 593 and 

jBill 340.)

Rat i f y  the leaso aal* in Camden Say by nullifying the 

of the Supreme C o u r t’s March 16 ruling in Truifcffj_ for 

V., S t a t e , The bills would also ratify the adjaennt state

lease fl^le 25 (0.»m*ire*fciQn Point) whieh was’ challengod by Kaktovik 

and environmental groups because of its impact on subsistence 

resources located in the Beeurfort sea and the Arctic National 

a Rafuo*. (Amendment to Houst> Bill 128 {currently beforeWlldlif

Senate)

In

g a s  lea

Environ 

and Cod

) .
addition to Kaktovik, the groups ch allenging the oil and 

be aalss are the Wildernea* society, Alaska Center for the
1I
may.t, Northern Alaska Envir onmental Center, National Parks 

sarvation Association, Sierra Club, A m e r i c a n  Wilderness

Alliance, Alaska Wildlife Alliance, and Trustees for Alaska.
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Wfyy I f *  oppoi* theft bill*:

apill, tha State and oil comp«ni<»« need'c a r t h *  Exxon Vflldea 
mor*. n o t  i t  a i r"

r t a t i o n  p r o b l e m * ,
proparad for oil development and

a Supreme Court ha« recently determined th® level off 
a that la raasonabl® before the Stato makes the dsciiion to 
o i l  * n d  gas I s a a c  sal a. Th* Q o v e r n o r  h*.« m ad o  an e m o t i o n a l  
• baaed on fiscal concerns, rather than a measured response 

safety conoorni.on

* 0:!fahpjp# ail and craa laaa* a a U n  posa dao^ars that: are not 
present with onshore oil and ga» d s v f l o p m a n t , The#® d*ng«ra muat 
b« thoroughly evaluated batore there lfl n decision to hold a stats 
oil and gas leas*. Once a lease aale if held and fehs itate and 
compan:,®* have invested aubstantinl sums to explors for oil , it ia 
u n l i x a : . y  to * v e r  b« stopped, «v#n If anviror-nsmtol and faffety 
problems ar* ancountered,

• Ol'ffihor® oil exploration posaa the danger off blowout*, a 
driller'* suddan losa off control over gas prosnur© that could turn 
the ri(j into a an uncontrolled guahor causing apille, fires or 
vxploaijohe. A blowout in the Arctic Oc*im ar.d around th* stater  ■** w vw nu w wll« *1 Ii W U 5
could lave A devaatating impact on marine life and sub*'iiit*nee
n n m m i m i  *4 -  W k  m Y m  V.  l  . .  i t ............ ..... u  . __________ ,_______ •  .____ j _______  _  t________. . . . . . .ooitmuni
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concsrh
davelo

t i o B .  The A n a h o r a ga  ■D.a i l v N b w s  rspnrfcnrt t o d * y  c h a t  ftlawout 
n c  i n n p s o t o t B  « « i t  e h *  i n » p * c t i o n  p r o o * * «  w a s  i n a d e q u a t e .

• Oovtrnor ahould r*cogtii7.M that fch^re ia a a y a t * m  o f  c h e c k s  

i n e e g t H# ahould l*t th* eourts grapple with the complex 
a raised by Natives, and environmentalists about oil 

pmant in specific r * g i o n « .

* Ti­
to be k

a G o v e r n o r ' s broad bruah solution wil.l allow safety iaauaa 
rushed under the rug.
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O r i g i n a l  sponsor(s): R u '??/Governor

IN THE SENATE

H O U S E  CS F O R  CS FOR SENATE BILL NO. 5 j 9 ( )

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

S I X T E E N T H  L E G ISLATURE - SECOND S E S S I O N

A  BILL

F o r  an A c t  entitled: "An Act rati fying Oil and Gas L ease Sale 50; and I
p r o v iding for an effective date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. L E A S E  SALE RATIFIED. Oil and Gas L e a s e  Sale 50 r e s u l t i n g  1i
in the sale of 35 oil and gas leases covering 118,147 acres of offshore

state land in C a m d e n  B a y  is valid if

(1) the D e p a r t m e n t  of N a tural Resources

(A) c o n s id ers the risks presented by r e a s o n a b l y  f o r e s e e a b l e  

oil t r a n s p o r t a t i o n  methods s hould the A r c t i c  N a t i o n a l  W i l d l i f e  Refuge 

r e m a i n  c l o s e d  to development; and

(B) p r e p a r e s  a b e s t  interest d e t e r m i n a t i o n  and s u p p l e m e n t a l  

w r i t t e n  f i n d i n g  u n d e r  AS 38.05.035(e) that i n c o r p o r a t e s  the c o n s i d e r a­

tions set out in (1) of this section; and

(2) the o f f i c e  of m a n a g e m e n t  and budget in the O f f i c e  of the 

G o v e r n o r  reviews and p r e p a r e s  a consistency  d e t e r m i n a t i o n  for the Oil and 

Gas L e a s e  Sale.

* Sec, 2. This Act is r e t r o a c t i v e  to January 1, 1986.

* Sec. 3. This A c t  takes effect imme liately u n d e r  A S  01.10.070(c).

- 1 - HCS CSSB 5 3 9 (  )
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S  T  A T IS O  A  IjA  IS K AOFFICE OF THE GOVERNOR J O N E A U
March 30, 1990

The Honorable Tim Kelly 
President of the Senate 
A laska State L e g islature 
P.O. Box V  
Juneau, AK 99811

Dear Mr. President:

Under the auth ority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting two bills related to oil 
and gas lease sales and c o n s i s t e n c y  determinations. As 
part of this package, I am also transmitt ing to the Senate 
Finance C o m m i t t e e  (where the bill cxirrently resides) a set 
of amendments  to SCS CSHB 1 2 8 (Res). Collectively, this 
package confirms existing oil and gas lease sale practices, 
confirms e x i stin g coastal consis t e n c y  d e t e rminati on 
practices, and ratifies Oil and Gas Lease Sale 50. This 
package is necessary to avoid the serious adverse 
consequences of the Alaska Supreme Court's decision in
Trustees for A l a s k a  v. State of A l a s k a , ____ P . 2d ____ (Op.
No. 3537; March 16, 1990). The three items will be
discussed separately below.

Amend m e n t s  to SCS CSHB 1 2 8 (Res):

The p r o p o s e d  amendments to SCS CSHB 1 2 8 (Res) respon d to the 
court's h o l d i n g  that the "best interest finding" for Oil 
and Gas Lease Sale 50 (Camden B a y ) , required by 
AS 38.05.035(e), failed to consider the environmenta l 
safety of t r a n sportati on facilities should the Arctic 
National W i l dl ife Refuge (ANWR) remain unavailab le for 
s h ore-base d support facility siting under federal law. The 
d ecision ove rlooks the fact that the b e s t - i n t e r e s t  finding 
did address transportation to the extent feasible at the 
time of the lease sale, i n c o rporating suggestions from, 
among others, the Department of Enviro n m e n t a l  Conser vation 
(DEC) and the Departme nt of Fis h and Game (ADF&G) . To the 
extent that the court engrafted a new requirement onto the 
b e s t - i n t e r e s t  statute —  to require the Depart m e n t  of 
N a tur al Resources (DNR) to undertake a detailed  study of 
h y p othetic al d e velopment and tr ansp o r t a t i o n  scenarios and 
their feasibility —  it is at odds w i t h  federal p- -..cedent 
and the court's own reasoning. With regard to federal 
environme ntal impact statements for oil and gas lease 
sales, a federal court of appeals recently observed,
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q u o t i n g  an earl ier federal case:

To r e quire a c umulative EIS at the leasing stage 
. . . w o u l d  be tantamount to "demanding that the
D e p a r t m e n t  specify the p r o b a b l e  route of a
hi g h w a y  that may never be bu ilt from points as
yet u n k n o w n  to other points as yet unknown over 
terrain as yet uncharted in c o n f o r m i t y  with state 
plans as yet undrafted. A m o r e  speculative 
ex e r c i s e  can hardly be imagined."

The federal c ourt concluded that such an exercise would 
"result in a gross m i s a l l o c a t i o n  of resources." Park
C ounty Resour ce Council, Inc. v. United  States Department 
of A g r i c u l t u r e , 817 F.2d C09, 624 , and 623 (10th Cir.
1987). Moreover, the A laska S u preme  Court's opinion 
re g a rding Sale 50 realized that econom ic feasibility of 
eventua l p r o d u c t i o n  need not be a s s u r e d  in advance for the
lease sale to be in the best inter e s t  of the state. The
same is true of the feasibilit y of any transportation  
system: the lessee bears the risk of designing and
o b t a i n i n g  appr oval for anv future, t r a n s p o r t a t i o n  facilities 
under laws applic a b l e  at the time of any production.

This set of amendmen ts expressly iden tifies the subjects
that D N R  m u s t  discuss in an oil and gas b e s t-i nterest
finding by setti ng out the c o m plete list of factors that 
m u s t  b e  addressed. The legislation  is intended to p reclude 
a court  from d e t e r m i n i n g  the " important  factors" that must 
be addressed b e f o r e  the e x e c u t i v e  d e c i s i o n  is made 
c o n c e r n i n g  w h e t h e r  an oil and gas lease sale is in the best 
interest of the state. It is further intended to make 
clear that specul a t i o n  conce r n i n g  future activities that 
w o u l d  be subject to independent p e r m i t t i n g  requ irements is 
not n e c e s s a r y  at the time of the lease sale decision. By 
specifying that only "reasonably f orese eable cumulative 
effects" be discussed, it is i n t ended  that D N R  ne ed not 
speculate c o n c e r n i n g  the location and size of discoveries, 
the e c o nomic feasib i l i t y  of u l t i m a t e  development, the 
t e c h n o l o g i c a l  f e a s i b i l i t y  of p r o d u c t i o n  or transportation, 
future e n v i r o n m e n t a l  or other laws that m a y  apply at the 
time of any future development, or other such factors that 
cannot r e a s o n a b l y  be foreseen at the time of leasing.

These c h a nges  w i l l  have two salutory e f fects on the state's 
leasing program. First, they will reduce the uncerta inties 
that n o w  int erfere w i t h  the e f f i c a c y  of the state's 
five-year leasing program. The legislature, DNR, and 
p o t e n t i a l  lessees w o u l d  have m o r e  a ssurance that lease 
sales w o u l d  be less subject to judicial interference. 
Second, b e c a u s e  the amendments c o n f o r m  to existing 
practices, the bill will obviate the need for an increased 
a p p r o p r i a t i o n  to m a k e  even m o r e  e x t e n s i v e  and specialized 
b e s t - i n t e r e s t  findings. (The finding in L ease Sale 50 was



T h e  H o n o r a b l e  T i m  K e l l y P age  3

89 pages long, and was based on a record more than ! 1,000 
pages long.) If h y pot hetical d e v e l o p m e n t  and
t r a n sportation systems and their risk m u s t  be analyzed, DNR 
would need a greatly expanded budget for condu c t i n g  the 
best-in terest fir.-’.ngs, and the D e p a r t m e n t  of Law would 
need a larger budget to advise and defe nd a g ainst the 
inevitable challenge s based upon c o n trary speculations.

Bill on Coastal C o n s i s t e n c y  D e t e r m i n a t i o n  S tatutes

The prop osed a men dments to AS 44 .19.145 (a) (11) and 
AS 44.19.152 are necessary to c o n f i r m  e x i sting procedur es 
for issuance of coastal c o n s i s t e n c y  de term i n a t i o n s .  In its 
opinion, the court held that, b e c a u s e  Lease Sale 50
involved more than one lease, A S  44 . 19. 145 (a) (11) required 
the Divis ion of G o v e r n m e n t a l  C o o r d i n a t i o n  (DGC) to conduct 
an indep endent review and r ende r the coastal  zone 
m a n a g e m e n t  c o n s i s t e n c y  d e t e r m i n a t i o n  for the lease sale, 
notv/ithstanding the fact that s t a t u t o r y  r e s p o n s i b i l i t y  for 
holding the lease sales is v ested in a single a g ency (DNR). 
Given the fact that DEC, ADF&G, and the North Slope Borough 
all agreed w i t h  D N R  that the lease sale is c o n s i s t e n t  with 
the applicab le plan, r e q u i r i n g  DGC to render the
de t e r m i n a t i o n  in such a case w o u l d  add no extra
protections, w h i l e  c r e ating u n n e c e s s a r y  bureaucracy.

The opinion also suggests that in those cases w h e r e  DGC
must render a c o n s i s t e n c y  determination, it mu st c o n d u c t  an 
independent r eview of the sub st a n t i v e  issues. This is 
contrary to the common m e a n i n g  of the term "render," and 
inconsistent w i t h  existing, l o n g - e s t a b l i s h e d  a d m i n i s t r a t i v e  
practices. C o n s i s t e n t  w i t h  its basi c charge to coord i n a t e  
the r e s o u r c e  agencies to "avoid duplicatio n" 
(AS 44.19.145(d)(1)), DGC has always v i e w e d  itself as a 
coordi n a t i n g  agency, w i t h o u t  the staff or a u t h o r i t y  to 
t r a n s f o r m  itself into a separate p e r m i t t i n g  agency. Here, 
DNR, DEC, ADF&G, and the N o r t h  Slope B o r o u g h  a g reed that 
the lease sale w a s  c onsis t e n t  w i t h  the a p p l i c a b l e  coastal 
zone m a n a g e m e n t  plan. For D G C  to m a k e  an i n dependen t 
judgment w o u l d  require a v a s t l y  e n l a r g e d  a p p r o p r i a t i o n  to 
hire m o r e  p e r s onnel (especially h i g h - c o s t  e m p l o y e e s  w i t h  
s p eci alized technical qualifications) w h e r e  the resource 
agencies and their tech nical staffs have a l r e a d y  agreed 
that a p r o j e c t  is consistent. F a ilure to pass  the bill 
would result in a needless w a s t e  of state resources, whi le 
creating bure au c r a t i c  d e l a y  —  results  c o n t r a r y  to the 
fundamental purpo s e s  of OMB.

Finally, the bill w o u l d  avoid delays in m a k i n g  coastal 
consis t e n c y  d e t e r m i n a t i o n s  for p r o j e c t s  r e g u lated b y  all of 
the resource agencies -- DNR, DEC, and ADF&G. Such delays 
w ould impair projects under eac h r e s ourc e agency's laws 
p e n d i n g  the creation of suf fic i e n t  DGC staff t o  handle 
DGC's n e w  r e spon sibilities under the court's opinion.
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Hill to Ratify Sale 50:

The other bill would ratify Oil and Gas Lease Sale 50. The 
court did not i nvalidate the sale, the state has filed a 
p e t i t i o n  for rehearing, and remand proc ee d i n g s  could very 
well result in the ev entual affirm a t i o n  of the sale. 
Nevertheless , consi d e r a b l e  u n c e r t a i n t y  and delay are 
inevit able w i t h o u t  e xpedi t i o u s  r a t i ? i c a t i o n . Plain tiffs 
have a l r eady asked the Supreme C ourt to "clarify" its 
d e c i s i o n  by d e c l a r i n g  the leases invalid, have sought an 
injuncti on against current, ongoing e xploration  under a 
lease in the sale area, and are certain to fight any 
a f f i r m a t i o n  of the lease sale in both a dmini s t r a t i v e  and 
judicial fora.

This lease sale was planned in ac cordance w i t h  the 
l e g i slature's p r e s c r i b e d  five-year public planning process, 
starting in 1981. The sale was held almost three years 
ago. E x t ended u n c e r t a i n t y  would result in d i v e r s i o n  of 
a d m i n i s t r a t i v e  and legal resources from other projects, and 
e x p l o r a t i o n  w i t h i n  the sale area would be chilled or 
stopped. If the sale is u l t i m a t e l y  c a n c e l e d  or 
invalidated, the state m i g h t  have to refund bonus bids 
($6.6 million) and rents, half of w h i c h  have been deposited 
in the P e r m anent  Fund, and could p o s sibl y be liable for 
e x p l o r a t i o n  e x p e n d i t u r e s  and the value of any discove ry 
that m i g h t  be m a d e  before cancel l a t i o n  or invalidation. 
One lessee has already spent about $50 m i l l i o n  expl oring a 
Sale 50 lease.

Therefore, in light of the very serious p ract i c a l  and 
financial r a m i f i c a t i o n s  of the c u r r e n t  situation, these 
b ills and the amendm e n t s  to SCg^CSjHB 128 (Res) are vital to 
t he state's best i n t e r e s t s , / a n d  J I urge your prom pt and 
favorable a ction on them. ( /

X s ' a m c e r e l y J

'Steve Cowper 
G o v e r n o r  //




